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Hepburn  v.  Ellzey,  2  Cranch,  445,  1  Wheat.  94 
Hewitt  V,  Wright,  1  Bro.  Ch.  C. 

86 3  Wheat.  583 

Hodges  V.  Steward.  Skinn.  846. . .  2  Wheat.  887 
Holmes  v.  Lansing,  8  John.  Cas. 

78 4  Wheat.  696 

Holdipv.  Otway,  2 Saund.  106..  1  Wheat.  218 
Home  p.  Boozey.  2  Str.  952 8  Wheat.  310 

I. 

Immanuel.  The,  2  Rob.  101 1  Wheat.  887 

Invincible.  The,  1  Wheat.  236. ..  4  Wheat.  807 
Israelis.  Douglas,  1  H.  Bl.  289. ..  2  Wheat.  888 

J. 

r 

Jackson  v.  Janscn,  6  John.  R.  73,  1  Wheat.  699 
Jackson  0.  Lunn,3John.  Cas.  109,  4  Wheat.  707 
Johnson  v.  Collins,  1  Ea^t.  198. ..  2  Wheat.  78 
Jones  r.  Shore's  Ex'rs,  1  Wheat. 

462 4  Wheat.    75 

Jonge  Margaretha,  The.  1  Rob. 

189 1  Wheat.  388 

K. 

Kelly  iJ.  Harrison,  2  John. Cas.  29,  4  Wheat.  707 
Kenn^y  v.  Bruice.  2  Bibb,  871..  2  Wheat.  825 
Kinciad  v.  Blythe,  2  Bibb,  479. .  2  Wheat.  218 
King,  The,  t.  Passmore,  3  Term. 

R.  199 4  Wheat.  658,  668 

Kingston  e.  Gerard.  4  Dall.  274..  8  Wheat.  165 
Kirby  Ravensporth  Hospital,  ex- 

parte,  15  Ves.  804,  314 4  Wheat.  676 

Klrkham  v.  Mills.  13  Ves 3  Wheat.  579 


L. 


Le  Caux  9.  Eden,  Doug.  Rep.  594, 

611,612 

Leggatt's  case,  10  Rep.  112 

Lessee  of  Moody  v.  Van  Dyke,  4 

Binn.  7,  31 

Locke  9.  The    United    States,  7 

Cranch,  889 

Longman  v.  Fenn,  1  H.  Bl.  541, 

Loyd  9.  Carter,  2  Atkin.  84 

Lublock  9.  Rowcroft.  5  Esp.  R. 

50 

M. 


8  Wheat.  822 
4  Wheat.  685 

4  Wheat,  699 

8  Wheat.  880 

1  Wheat.  218 

2  Wheat.    40 

8  Wheat.  198 


Maddona  Del  Burso,  The,  4  Rob. 

169 1  Wheat.  887 

Magrath  9.  Church,  1  Caincs'  R. 

196 1  Wheat.  225 

Maiden  9.  Bartlett,  Park,  R.  105.  8  Wheat.  810 
Manilhi,  The.  1  Edwards  R.  1 ...  3  Wheat*  324 
Manning  v.  Newnham,  Park.  169,  1  Wheat.  226 
Maunseu    r.    L'd    Masareene,   5 

Term.  87,  n.  2 1  Wheat.  218 


Citations. 


XV 


M. 

Maicardier  v.  Oheaapeake  Ids.  Co.  , 

8CTBnch,39 1  Wheat.  228 

3fare,  The,  8  Cranch.  417 8  Wheat.  811 

JIaiBhall    V.    Del.    Ins.    Co.,    4 

Cranch  202 3  Wheat.  195 

Marsteller  v.  McLean,  7  Cranch, 

156 2  Wheat.  324 

Mary  Ford.  The.  8  Dall.  188, 1  Wheat.  258,  861 

Maryland  Ins.  Co.  v.  Le  Roy,  7 

Cranch,  26 3  Wheat.  165,  166 

Maaon  ©.  Hunt,  Doug.  296 2  Wheat.    72 

Mason  v.  Skuirav,  at  N.  P.  1780, 
Park,  116,  Marshall,  Condy's 
Ed.  223 1  Wheat.  224 

Mayor.  Ac,  of  Colchester, t>.  Low- 
ten,  1  Yes.  &  Beames  226. ..  4  Wheat.  676 

Mayor.  Ac.,  of  Coventry,  v.  Attor- 
ney-General, 7  Bro.  Par.  Cas. 
2:« 4  Wheat.  677 

McAndrews  v.  Vaughan,  cited  1 

Park.  185 1  Wheat.  225 

Meadows  «.  Dutchess  of  King- 
ston, Ambler's  Rep.  756,  3  Wheat.  816,  821 

Meriton's  case.  Latch.  168;  Noy. 
68;  Poph.  200. .  Bac.  Abr, 
Covenant  77,  Com.  Dig.  Con- 
dition [E] 2  Wheat.    59,    60 

Merrimack,  The,  8  Cranch,  317..  1  Wheat.  314 

Mills  V.  Duryea.  7  Cranch.  481. .  3  Wheat.  235 

Milton's  case,  Hardres.  485 2  Wheat.  386 

Mima  Queen  v.  Hepburn,  7  Cranch, 

290 1  Wheat.      8 

Mogirridge  v.  Thackwell.  7  Ves. 

36 4  Wheat.    45,    46 

Monprivatt  v.  Smith,  2  Camp.  R. 

175 3  Wheat.  827 

Monrice  v.  The  Bishop  of  Durham, 

9  Ves.  899;  10  Yes.  540 4  Wheat.    45 


N. 


^saon  V.  Thatcher,  7  Mass.  R. 

898 4  Wheat. 

^eilaon  v.  Col.  Ins.  Co.,  8  Caineb' 

R  108 1  Wheat.  225, 

Nelson  V.  Sheridan,  8  Term.  395.  1  Wheat. 
:Nereide,   The,  9  Cranch,  388;  1 

Wheat.  171 3  Wheat.  415,  419. 

2ieutnUltAt.  The,  3  Rob.  295. .. .  1  Wheat. 
>'ew  York,  The,  8  Wheat.  59. . .  3  Wheat. 


O. 


705 

226 

218 

432 

387 
407 


Otis  V.  Bacon.  7  Cranch,  589. .  2  Wheat.  23.  24 
Orozembo,  The,  6  Rob.  430 1  VYheat.  391 


P. 


Parker  «.  Rule's  Lessee,  9  Cranch,  4  Wheat.  83 
Purviance  v.  Anger,   cited  sub. 

nom.  Graham  v.  Bickham,  1 

DaU.  185 1  Wheat.  218 

Pawlet  V.  Clark.  9  Cranch,  292. .  2  Wheat.  878 
Pawlet  9.  aark,  9  Cranch,  292. .  4  Wheat.  695 
Philips    r.  Bury,  2  Term.  346;  1 

Ld     Raym.    5;    Holt.    715; 

Garth.      180;     Skin.      447; 

4  Wheat.  659,  668.  670,  672,  674.  675 


P. 

Pierson  ».  Dunlop,  Cowp.  571,  2  Wheat.  71. 72 
PilJans  V.  Van  Slierop,  3  Burr. 

1663 2  Wheat.  70,  71,  82 

Pillans  p.  Van  Mierop,  3  Burr. 

1663 4  Wheat.  684 

Polk  V.  Hill,  9  Cranch.  87 1  Wheat.  486 

Porter's  case,  1  Co.   Rep.  22,  b. 

23 4  Wheat.  83.  668 

Powell  V.  Hankey,  2  P.  Wms.  84.  2  Wheat.  40 
Preston  «j.  Browder,  1  Wheat.  115,  1  Wheat.  158 


Q. 
Queen  v.  Hepburn.  7  Cranch,  290,  1  Wheat.    8 


R. 


Raine  v.  Bell,  9  East.  105 3  Wheat.  165 

Rashleigh  v.  Salmon,  1 H.  Bl.  252,  1  Wheat.  218 
Raymond  v.  Squire,  11  John.  R. 

47 4  Wheat.  700 

Reily  v.  Lamar,  2  Cranch.  844. .  2  Wheat.  142 

Rex  9.  Askew,  4  Bur.  2200 4  Wheat.  708 

Rex  V.  Larwood,  Comb.  316 4  Wheat.  707 

Rex  V.   Pasmore,  8  Term.  199, 

4  Wheat.  675.688,  707 

Rex  V.  St.   Catharine's  Hall.    4 

Term.  R.  283 4  Wheat.  708 

Rex  V.  Vice-Chancellor  of  Cam- 
bridge. 3  Bur.  1656 4  Wheat.  707 

Rex  v.  Watson,  2 Term.  R.  199..  4  Wheat.  676 
Rhinelander  v.  The  Ins.  Co.  of 

Penn.,  4  Cranch,  29 3  Wheat.  195 

Rising  Sun,  The,  2  Rob.  104. ...  1  Wheat.  887 
Roberta  v,  Whitherhead,  1  Salk. 

228 8  Wheat.  811,  814 

Roberts  «.  Whitherhead,  12  Mod. 

92 8  Wheat.  310,  311,  314 

Roper  t.  Radcliflfe,  9  Mod.  167. 

8  Wheat.  580,  584.  585,  590 

Rose  V.  Himely.  4  Cranch.  241 ...  3  Wheat.  824 
Roe  V.  Roe.  Hardr.  R.  185 8  Wheat.  310 


S 


Sarah  Christina,  The.  1  Rob.  237,  1  Wheat.  887 
Schmidt  v.  The  U.  S.  Ins.  Co.,  1 

John.  R.  249 3  Wheat.  191 

Scott  V.    Shearman,    2    W.   Bl. 

977 3  Wheat.  316,  321 

Seelv  t.  Jago,  1  P.  Wms.  889.. . .  8  Wheat.  586 
Sheriff  v.  Potts,  5E8p.  N.  P.  Rep. 

96 3  Wheat.  164 

Short  Staple.   The,  v.  U.  S.,  9 

Cranch,  55 2  Wheat.  152 

Simms  c.  Slacum,  3  Cranch,  299,  1  Wheat.  460 
Slocumt?.  Maynard,  2  Wheat.  1,  3  Wheat.  812 
Smith   V.    Maryland,   6  Cranch, 

286 1  Wheat.  359,  870 

Smith  V.  Stowel.  1  Ch.  Cas.  195..  4  Wheat.  47 
Squire  v.  Dean.  4  Bro.  Ch.  Cas. 

826 2  Wheat.  40 

St.  John's  Coll.  V.  Todington,  1 

Bl.    R.    84;    S.    C.    1    Bur. 

200 4  Wheat.  668,  674 

St.  Nicholas,  The,  1  Wheat.  417,  3  Wheat.  238 
Stead's  Ex'rs.u.  Course,  4  Cranch, 

403 4  Wheat,    82 

11 
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Citations. 


S. 


Stilt  T.   Wardel,  1   Esp.  N.  P.  • 

Rep.  610 8  Wheat.  164 

Strawbridge  v.  Curtis.  8  Cranch, 

267 1  Wheat.    96 

Sturges  r.  Crownin8hield,4Wheat. 

122 4  Wheat.  212 

Sutton's  Hospital,  Case  of,  10  Co. 

28,  81 4  Wheat.  671.  676,  691 

T. 

Talbot  r.  Janw»n,  8  Dall  188,  1  Wheat.  258,  258 
Tatlock  t.  Harris.  3  Term.  174. 

2  Wheat.  386,  889 

Taylor  and  Quarles  p.  Brown,  5 

Cranch,  234 8  Wheat.  597 

Taylor  r.  Cole,  8  Term.  Rep.  292,  8  Wheat.  327 
Taylor  v.  Cole,  1  H.  Black.  655,  8  Wheat.  827 
Terret  r.   Taylor.  9  Cranch,  48, 

50 4  Wheat.  663,  695.  707 

Teluson  p.  Fletcher,  Doug.  815. .  1  Wheat.  218 
Thomas  v.  Withers,   cited  in  5 

Term.  R.  112, 117 3  Wheat.  316 

Townof  Pawlet  p.Clark,9  Cranch, 

292 4  Wheat.  695 

Tn'lawney  r.  Booth,  2  Atk.  807,  3  Wheat.  578 

U. 

L'.  S.  r.  Barber,  9  CYauch,  243. ..  2  Wheat.  122 
U.  8.  r.  1960   Bags  of  Coflfee,  8 

Cranch,  898 3  Wheat.  311 

U.  8.  V.  Fisher,  2  Cranch,  858. . .  2  Wheat.  424 
U.  S.  T.  Hooe,  8  Cranch.  aS.  2  Wheat.  148,  424 
U.  S.  r.  Grundy,  8  Cranch,  337..  8  Wheat.  607 
r.  S.  r.  Hudson,  7  Cranch,  82. . .  1  Wheat.  416 
U.  S.  T.  Palmer.  8Wheat.610,  4  Wheal.  68,  502 
U.  S.  r.  Palmer,  3  Wheat.  635. .  4  Wheat.  304 


V. 

Vallejo  V.  Wheeler,  Cowp.  148. .  8  Wheat.  170 
Vengeance,  The,  8  DaU.  297. ...  1  Wheat.  14 
Vere  p.  Lewis,  8  Term.  182,  2  Wheat.  886,  881) 
Viveash  v.  Becker,  8  Maule  &  S. 

284 3  Wheat.  446  {u  > 


W. 


Wales  V.  Stetson,  2  Mass.  R.  148, 

I4g 4  Wheat  70K 

Walker tJ.  benne,2  Ve8..Jun.,i70.  3  Wheat!  587 
Walsh  V.  Whitcomb,  2  Esp.  565,  4  Wheat.  700 
Weleden  r.  Elkington,  Plowden, 

522 4  Wheat.    3:1 

Weller  r.  The  Grovernor  of  the 

Foundling  Hospital,  Peake's 

N.  P.  158 4  Wheat.  704 

Welvart.  The,  2  Rob.  128 1  Wheat.  887 

West  T,  Knight,  1  Ch.  Cas.  134,  4  Wheat.  82.  47 
White  r.  White,  1  Bro.  Ch.  Cas. 

15 4  Wheat.    44 

Wilkins  r.  De8pard,5  Term.  Rep. 

112,  117 3  Wheat.  311,  316 


Y. 


Yeates  r.  Compton,  2  P.  Wms. 

358 3  Wheat.  578,  5^:i 

Young  V.  Bank  of  Alexandria,  4 

Cranch.  384 4  Wheat.  245 


Z 


Zebachr.  Smith,  8  Binn.  Rep.  69.  4  Wheat.  69i) 


COSSTITUriON  OF  THE  UNITED  STA  TES,  CITED. 


Preamble 1  Wheat.  324 

Art.  1,  Sec.  8 4  Wheat.  407  et  seq. 

Art.  1,  Sec.  8  &  10 4  Wheat.  192  et  seq. 

Art.  1,  Sec.  10 4  Wheat.  414  et  seq 

Art.  1,  Sec.  10 4  Wheat.  601  et  seq. 

Art.  3,  Sec.  1 1  Wheat.  327 


Art.  3,  Sec.  2 1  Wheat.  327  et  sefj. 

Art.  3,  Sec.  2 1  Wheat.  887.  2^S 

Art.  4,  Sec.  3 4  Wheat.  422 

Art.  7  of  Amendments 4  Wheal.  420 

Art.  10  of  Amendments 1  Wheat.  82"» 

Art.  10  of  Amendments. .  4  Wheat.  406  et  seq. 


A  GTS  OF  CONGRESS,  CITED, 


Sept.  24lh,  1789,  (Judiciary  Act.)  1  Wheat.  16, 

94,  328,  851  et  seq.,  865  et  seq. 

••     (Judiciary  Act.)  2  Wheat.  9, 

188  et  seq. ,  289,  368,  370 

"     (Judiciary    Act.)    3    Wheat. 

221.  308,  312,  434 
••    (Judiciary  Act.)  4  Wheat.  511 

July  22d,  1790 ", 3  Wheat.  586 

Aug.  4th,     •'     2  Wheat.  425 

April  80th,  ••     3  Wheat.  625  et  seq. 
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May  8th, 
Dec.  8l8t. 
Feb.  18th. 
Feb.  2lKt, 
Mch.  2d. 
June  5th, 
June  7th. 
Mch.  8d. 
July  14th, 
Mch.  2d, 


1792 3  Wheat.  321 

•*     8  Wheat.  602  et  seq. 

1798 8  Wheat.  811 

"     3  Wheat.  503  et  seq.  51H 

*•     4  Wheat.  511 

1794 3  Wheat.  810  et  seq. 

••     4  Wheat.  806.  81i> 

1797 2  Wheat.  42:> 

1768 4  Wheat.  77  et  seq. 

1799 1  Wheat.  468.  474 


XVJl 


Citations. 


A0T8  OF  CONGRESS,  CITED,  CON. 


Mch.  2d.     179« 2  Wheat.  426 

Mch.  2d,       "     8  Wheat.  238,  311 

Mch.  8d,     1800  ....  3  Wheat.  41.  86  et  seq.  93 

ApriUth.     "     4Wheat.  201 

April  17th,    ••     3  Wheat.  618 

April22d.     ••     1  Wheat.  473 

Feb.  27th,  1801 4  Wheat.  242,  246 

Mch.  3d,     1803 2  Wheat.  138  et  seq. 

Mch.  3d,     1804 4  Wheat.    78 

Mch.  8d,     1806 4  Wheat.  246 

April  18th,    "     8  Wheat.  588,  526 

Dec.  22d,  1807 2  Wheat.  152 

Jan.   9th,   1808 2  Wheat.  152 


April  26th, 
Jan.   9th, 
Mch.  Ist, 
June  28th, 
April  25th. 
Feb.  18th, 
June  26th, 
June     •* 
July  6th, 
July  24th, 
Aug.  2d, 
Mch.  3d. 
April  20th, 


1808 2  Wheat.    11.    21 

1809 1  Wheat.  473 

"     1  Wheat.  14.  265  et  seq. 

'*     1  Wlieat.  264  et  seq. 

1810 8  Wheat.  314 

1811 2  Wheat.  393 

1812 1  Wheat.  58.  59 

•*     3  Wheat.  86  et  seq.  558 

••     2  Wheat.  120 

1813 2  Wheat.  258 

"     4  Wheat.  101 

1817 4  Wheat.  810 

1818 4  Wheat.  310 

18 


OF 


A':top.:;£i' AT  Uw 

v90  Louisiana  Ave, 

WASHINGTON.  D.  C. 


CASES 


ARGUED  AND  ADJUDGED  IN 


THE 


Supreme  Court  of  the  United  States. 


FEBRUARY  TERM,  1816. 


BY  HENRY  WHEATON, 

Counselor  at  Law. 


VOLUME  L 


^     • 


v  • 


nmson; 


A!*to?-:-:ei  at  Law 

490  Loulf lana  Avo, 

WASHINGTON,  D.  C. 


RULES   AND   ORDERS 

OF  THE  SUPREME  COURT  OP  THE  UNITED  STATES. 

I 


I  — Febbuary  Term,  1790. 

Ordered,  That  the  clerk  of  this  court  do  re- 
T^ide  and  keep  his  office  at  the  seat  of  the  nation- 
al government,  and  that  he  do  not  practice, 
cither  &s  an  attorney  or  a  counselor,  in  this 
<-oun.  while  he  shall  continue  to  be  clerk  of 
the  same. 

IL— February  Term,  1790. 

Ordered.  That  ^until  farther  order)  it  be  req- 
uisite to  the  admi&sion  of  attorneys,  or  coun- 
selors, to  practice  in  this  court,  that  they  shall 
have  been  such  for  three  years  past  in  the  su- 
preme courts  of  the  state  to  which  they  respect- 
ively l>elong,  and  that  their  private  and  pro- 
fessional characters  shall  appear  to  be  fair. 

III.— February  Term,  1790. 

Ordered.  That  counselors  shall  not  prac- 
tice as  attorneys,  nor  attorneys  as  counselors, 
in  this  court. 

IV. — February  Term,  1790. 
i  >rdered,  That  they  shall  respectively  take 


the  following  oath.  viz. :  I, 


do  solemn- 


xiv*]  ly  swear,  that  I  will  demean  *myself  (a.s 
an  attorney  or  counselor  of  the  court)  uprightly, 
and  according  to  law,  and  that  I  will  support 
the  constitution  of  the  United  States. 

v.— February  Term,  1790. 

Ordered,  That  (unless  and  until  it  shall  be 
otherwise  provided  by  law)  all  process  in  this 
<rourt  shall  be  in  the  name  of  the  President  of 
the  United  States. 

VI.— February  Term.  1791. 

Ordered,  That  the  coun^lors  and  attor- 
neys, admitted  to  practice  in  this  court,  shall 
take  either  an  oath,  or,  in  proper  cases,  an 
attirmation,  of  the  tenor  prescribed  by  the  rule 
of  this  court  on  this  subject,  made  February 
term,  1790,  viz.:  I     .  do  solemnly  swear 

<f)r  affirm,  as  the  case  may  be)  that  I  will  de- 
mean myself,  as  attorney,  or  counselor  of  this 
i-ourt,  uprightly,  and  according  to  law,  and 
that  I  will  support  the  constitution  of  the  United 
Stat^. 

VII.— August  Term,  1791. 

The  Chief  Justice,  in  answer  to  the  motion 
of  the  Attorney-General,  informs  him  and  the 
bar  that  this  court  consider  the  practice  of  the 
Court  of  Kinff*s  Bench,  and  of  Chancery,  in 
England,  as  affording  outlines  for  the  practice 
of  this  court;  and  that  they  will,  from  time  to 
time,  make  such  alterations  therein  as  circum- 
-stances  may  render  necessary. 

U.  S.,  Book  4 


VIII.— February  Term.  1795. 

The  Court  give  notice  to  the  gentlemen  of  the 
bar,  that  hereafter  they  will  expect  to  he  fur- 
nished with  a  statement  of  the  material  points 
of  the  case,  from  the  counsel  on  each  side  of 
the  cause. 

♦IX.— February  Term,  1795.         [*xv 

The  Court  declared.  That  all  evidence  on 
motions  for  a  discharge  upon  bail,  must  be  by 
way  of  deposition,  and  not  mva  voce. 

X.— August  Term,  1796. 

• 

Ordered,  That  process  of  subpoena,  issuing 
out  of  this  court  in  any  suit  in  equity,  shall  be 
served  on  the  defendant  sixty  days  before  the 
return  day  of  the  said  process;  and  further, 
that  if  the  defen&ant,  on  such  service  of  the 
subpoena,  should  not  appear  at  the  return  day 
contained  therein,  the  complainant  shall  be  at 
liberty  to  proceed  ex  parte. 

XI.— February  Term.  1797. 

It  is  ordered  by  the  court,  That  the  clerk  of 
the  court  to  which  any  writ  of  error  shall  be 
directed,  may  make  return  of  the  same  by  trans- 
mitting a  true  copy  of  the  record,  and  of  all 
proceedings  in  the  cause,  under  his  hand  and 
the  seal  of  the  court. 

XII.— August  Term.  1797. 

It  is  ordered  by  the  court.  That  no  record 
of  the  court  be  suffered  by  the  clerk  to  be  taken 
out  of  his  office  but  by  the  consent  of  the  court ; 
otherwise  to  be  responsible  for  it. 

XIII.— August  Term,  1800. 

In  the  case  of  Courne  v.  Stead's  Executorit, 

Ordered,  That  the  plaintiff  in  error  be  at 
liberty  to  show,  to  the  satisfaction  of  this  court, 
that  the  matter  in  dispute  exceeds  the  sum  or 
value  of  $2,000,  exclusive  of  costs;  this  to  be 
made  appear  by  affidavit,   and  days 

notice  to  the  opposite  party,  or  their  counsel,  in 
Georgia.     Rule  as  to  affidavits  to  be  mutual. 


♦XIV.— August  Term,  1801. 


[♦xvi 


Ordered,  That  counselors  mav  be  admitted 
as  attorneys  in  this  court,  on  taking  the  usual 
oath.  • 

XV.— August  Term.  1801. 

It  is  ordered.  That  in  every  cause  when 
the  defendant  in  error  fails  to  appear,  the 
plaintiff  may  proceed  ex  parte. 
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XVI.— February  Term.  1803. 

It  is  ordered,  That  where  tlie  writ  of  error 
issues  within  30  days  before  the  meeting  of  the 
court,  the  defendant  is  at  liberty  to  enter  his 
appearance,  and  proceed  to  trial ;  otherwise  the 
cause  must  be  continued. 

XVII.— February  Term.  1803. 

In  all  cases  vhere  a  writ  of  error  shall  delajr 
the  proceedings  on  the  judgment  of  the  Circuit 
Court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  aamages  shall  be  awarded  at 
the  rate  of  ten  per  centum  per  annum  on  the 
amount  of  the  judgment. 

XVIII.— February  Term,  1808. 

In  such  cases  where  there  exists  a  real  con- 
troversy, the  damages  shall  be  only  at  the  rate 
of  six  per  centum  per  annum.  In  both  cases 
the  interest  is  to  be  computed  as  part  of  the 
damages. 

XIX.— February  Term.  1806. 

All  causes,  the  records  of  which  shall  be  de- 
livered to  the  clerk  on  or  before  the  sixth  day 
of  the  term,  shall  be  considered  as  for  trial  "in 
the  course  of  that  term.  Where  the  record 
xvii*]  shall  be  delivered  *after  the  sixth  day 
of  the  term,  either  party  will  be  entitled  to  a 
continuance.  • 

In  all  cases  where  a  writ  of  error  shall  be  a 
ttupei'sedean  to  a  judgment,  rendered  in  any 
court  of  the  Unitea  States,  (except  that  for  the 
District  of  Columbia,)  at  least  thirty  days  pre- 
vious to  the  commencement  of  any  term  of  this 
court,  it  shall  be  the  duty  of  the  plaintiff  in  er- 
ror to  lodge  a  copy  of  the  record  with  the 
clerk  of  this  court,  within  the  first  six  davs 
of  the  term,  and  if  he  shall  fail  so  to  do.  the 
defendant  in  error  shall  be  permitted,  after- 
wards, to  lodge  a  copy  of  the  record  with  the 
clerk,  and  the  cause  shall  stand  for  trial  in  like 
manner  as  if  the  record  had  come  up  within 
the  first  six  days;  or  he  may,  on  producing  a 
certificate  from  the  clerk,  stating  the  cause,  and 
that  a  writ  of  error  has  been  sued  out,  which 
operates  as  a  mipermdeaa  to  the  judgment,  have 
the  said  writ  of  error  docketed  ana  dismissed. 
This  rule  shall  apply  to  all  judgments  rendered 
by  the  court  for  the  District  of  Columbia,  at 
anv  time  prior  to.  a  session  of  this  court. 

In  cases  not  put  to  issue  at  the  August  term, 
it  shall  be  the  duty  of  the  plaintiff  in  error,  if 
error  shall  not  have  been  assigned  in  the  court  be- 
low,to  assign  them  in  this  court, at  the  commence- 
ment of  the  term,  or  so  soon  thereafter  as  the 
record  shall  be  filed  with  the  clerk,  and  the 
cause  placed  on  the  docket ;  and  if  he  shall  fail 
to  do  so,  and  shall  also  fail  to  assign  them  when 
the  cause  shall  be  called  for  trial,  the  writ  of 
error  may  be  dismissed  at  his  cost;  and  if  the 


defendant  shall  rpfuse  to  plead  to  issue,  and  the 
caus6  shall  be  called  for  trial,  the  court  may 
proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  judgment  according  to- 
the  right  of  the  cause. 

XX.— February  Term,  1803. 

Ordered,  That  all  parties  in  this  court,  not 
being  residents  of  the  United  States,  shall  give^ 
security  for  the  costs  accruing  in  this  court,  to^ 
be  entered  on  the  record. 

*XXI.— February  Term,  1808.     [*xviil 

Ordered,  That  upon  the  clerk  of  this  court 
producing  satisfactory  evidence  by  afiSdavit,  or 
the  acknowled^ent  of  the  parties,  or  their 
sureties,  of  havmg  served  a  copjr  of  the  bill  of 
costs,  due  by  them  respectively  m  this  court,  on 
such  parties  or  their  sureties,  an  attachment 
shall  issue  against  such  parties  or  sureties  re- 
spectively, to  compel  payment  of  the  said 
costs. 

XXII.— February  Term,  1810. 

Ordered,  That  upon  the  reversal  of  a  judg- 
ment or  decree  of  the  Cir(!uit  Court,  the  part^- 
in  whose  favor  the  reversal  is,  shall  recover  his 
costs  in  the  Circuit  Court. 

XXIII.— February  Term,  1812. 

Ordered,  That  only  two  counsel  be  per- 
mitted to  argue  for  each  party,  plaintiff  and 
defendant,  in  a  cause. 

XXIV.— February  Term,  1812. 

There  having  been  two  associate  justices  of 
the  court  appointed  since  its  last  session,  It  is- 
Ordered,  That  the  following  allotment  be  made 
of  the  Chief  Justice,  and  of  the  associate  justices 
of  the  said  Supreme  Court  among  the  circuits, 
agreeably  to  the  act  of  Congress  in  such  case 
made  and  provided,  and  that  such  allotment  be 
entered  or  ordered,  viz. : 

For  the  first  Circuit — The  Honorable  Joseph 
Story.  For  the  second  Circuit — The  Honor- 
able Brockholst  Livingston.  For  the  third  Cir 
cuit — The  Honorable  Bushrod  Washington. 
For  the  fourth  Circuit — The  Honorable  Gabriel 
Duvall.  For  the  fifth  Circuit— The  Honorable- 
John  Marshall.  Gh.  J.  For  the  sixth  Circuit — 
The  Honorable  William  Johnson.  For  the 
seventh  CMrcuit-^The  Honorable  Thomas 
Todd. 

•XXV.— February  Term,  1816.      [*xix 

It  is  ordered  by  the  court,  That  in  all 
cases  where  further' proof  is  ordered  by  the 
court,  the  depositions  which  shall  be  taken 
shall  l)e  by  a  commission  to  be  issued  from  this 
court,  or  from  any  Circuit  Court  of  the  United 
States. 
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The  Hon.  John  Marshall,  Chief  Justice, January  81,     1801. 

The  Hon.  Bcshrod  Washington,  AsMdate  Justice,  ....  December  20,  1798. 

The  Hon.  William  Johnson,  Associate  Justice, March,             1804. 
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The  Hon.  Thomas  Todd,  Associate  Justice, 1807. 

The  Hon.  Gabriel  Duvall,  Associate  Justice, November  18,  1811. 

The  Hon.  ZosRvn  ^OKY,  Associate  Justice, November  18, 1811. 

Richard  Rush,  Esq.,  Attorney- General, Appointed  February  10,  1814. 
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[local  law.] 

NEGRESS   SALLY   HENRY,  by  Willlim 
Henry,  her  father  and  next  friend. 

V. 

BALL. 


The  act  of  aaeembly  of  Maryland,  prohibiting  the 
importation  of  slaves  Into  that  state  for  sale  or  to 
reside,  does  not  extend  to  a  temporary  residence, 
nor  to  an  importation  by  a  hirer  or  person  other 
tban  the  master  or  owner  of  such  slave. 


ERROR  on  judgment,  rendered  by  the  Cir- 
cuit Court  for  the  county  of  Washington, 
In  the  District  of  Columbia,  against  the  plaint- 
iff, who  was  in  that  court  a  petitioner  for  free- 
dom. 

The  plaintiff  being  a  child,  and  the  slave  of 
the  deiendanl,  who  resided  in  Virginia,  was, 
2*]  some  short  *time  before  the  month  of  May, 
1810,  put  to  live  with  Mrs.  Rankin,  then  resid- 
ing also  in  Virginia,  whose  husband  was  an 
officer  in  the  marine  corps,  stationed  in  the  city 
of  Washington.  Mrs.  R.  was  to  keep  th9  girl 
for  a  year,  and  was  to  give  her  victuals  and 
clothes  for  her  services.  Some  time  in  May. 
1810,  Mrs.  R.  removed  to  Washington,  and 
brought  the  petitioner  with  her,  whether  with 
or  without  the  permission  of  Mr.  Ball  is  entirely 
uncertain.  It  was  probably,  though  not  cer- 
tainly, with  his  knowledge.  In  October,  1810, 
Mr.  Ball  married,  and  soon  after  took  the 
petitioner  into  his  possession  and  carried  her 
home,  he  then  residing  in  Virginia.  Mrs.  R. 
gave  her  up,  bein^  of  opinion,  though  the  girl 
had  remained  with  her  only  seven  or  eight 
months,  that  she  was  bound  to  give  her  up 
when  required  by  her  master.  Mr.  B.  after- 
wards removed  himself  into  the  city,  and 
brought  the  petitioner  with  him.  Upon  this 
testimony  the  counsel  for  the  petitioner  prayed 
the  court  below  to  instruct  the  jury  that  if  they 
belieyed,  from  the  evidence,  that  the  defendant 
knew  of  the  intended  importation  of  the  peti- 
tioner by  Mrs.  R.,  and  did  not  object  to  it,  then 
such  importation  entitled  the  petitioner  to  her 
freedom;  and,  further,  that  it  was  competent 
to  the  jury  to  infer,  from  his  knowinfi:  of  the 
importation,  and  not  objecting  to  it,  that  such 
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importation  was  made  with  his  consent.  This 
instruction  the  court  refused  to  give ;  but  did 
instruct  the  jury  that  if  they  should  be  of  opin- 
ion that  Mrs.  R.  was,  at  the  time  she  brought 
the  petitioner  into  the  city  of  Washington,  a 
citizen  of  the  United  States  coming  into  the  city 
of  Washington  *with  a  bona  fide  intention  [*S 
of  settling  therein,  then  her  importation  of  said 
slave  was  lawful,  and  did  not  entitle  the  peti- 
tioner to  her  freedom,  whether  the  said  importa- 
tion were  or  were  not  made  with  the  consent  of 
the  defendant.  An  exception  was  taken  to  this 
opinion,  and  the  jury  having  found  a  verdict 
for  the  defendant,  on  which  judgment  w&s 
rendered  by  the  court,  the  cause  wa>^  brought 
into  this  court  by  writ  of  error. 

Key,  for  the  plaintiff  in  error,  and  petitioner, 
cited  the  act  of  the  assembly  of  Maryland  of 
1796,  c.  67,  s.  1,  2,  contending  that  its  true  con- 
struction applied  only  to  bona  fide  owners,  and 
not  to  bailees  or  hirers. 

Iaiw,  contra,  stated  that  the  domicile  of  the 
owner  had  been  in  Virginia,  and  that  she  was 
a  bona  fide  emigrant  from  that  state.  Being  a 
hirer  of  the  slave,  she  was  pro  1me  vice  owner. ' 
The  act  of  assembl}^  must  be  construed  to  refer 
to  both  species  of  property,  qualified  and  abso- 
lute. He  referred  to  the  6th  section  of  the  act 
to  show  that  a  property  may  be,  in  slaves, 
limited  in  point  of  time. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  and  after  stating  the  facts,  proceeded 
as  follows: 

This  cause  depends  on  an  act  of  the  state  of 
Maryland,  which  is  in  force  in  the  county  of 
Washington.  The  first  section  of  that  statute 
enacts,  *"that  it  shall  not  be  lawful  to  [*4 
bring  into  this  state  any  negro,  mulatto,  or 
other  slave,  for  sale,  or  to  reside  within  this 
state;  and  any  person  brought  into  this  state 
contrary  to  this  act,  if  a  slave  before,  shall, 
thereupon,  immediately  cease  to  be  the  proper- 
ty of  the  person  or  persons  so  importing  or 
bringing  such  slaves  within  this  state,  and  shall 
he  free.  The  2d  section  contains  a  proviso  in 
favor  of  citizens  of  the  United  States  coming 
into  this  state  with  a  bona-  fide  intention  of 
settling  therein,  and  bringing  slaves  with  them. 

1.— 2  Black,  com.,  254,  and  the  civil  law  wrltem 
there  cited. 
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The  4th  section  enacts,  that  ''nothing  in  this 
^ict  contained  shall  be  construed  or  taken  to 
A£Fect  the  right  of  any  person  or  persons  travel- 
ing or  sojourning  with  any  slave  or  slaves  witlf- 
in  this  state,  such  slave  or  slaves  not  being  sold 
or  otherwise  disposed  of  in  this  state,  but  car- 
ried by  the  owner  out  of  the  state,  or  attempted 
to  be  carried." 

This  act  appears  to  the  court  not  to  compre- 
hend the  case  now  under  consideration.  The 
expressions  of  that  part  of  the  iBrst  section  which 
prohibits  the  importation  of  slaves,  are  restrict- 
ed to  cases  of  importation  * '  for  sale  or  to  reside 
in  this  state."  The  petitioner  was  obviously 
not  imported  for  sale,  nor  is  the  court  of  opin- 
ion that  the  short  time  for  which  she.  was  to 
continue  with  Mrs.  Rankin  can  satisfy  the 
words  "to  reside  within  this  state."  The 
legislature  must  have  intended  to  prohibit  a 
general  residence,  not  a  special  limited  resi- 
dence, where  the  slave  is  to  remain  for  that 
portion  of  the  year  for  which  she  was  hired 
that  still  remained. 

If  on  this  point  the  first  section  of  the  act 
could  be  thought  doubtful,  the  fourth  section 
a*]  seems  to  remove  *that  doubt.  It  declares 
that  "nothing  in  the  act  contained  shall  be 
construed  or  taken  to  affect  the  right  of  any 
person  traveling  or  sojourning  with  any  slave 
or  slaves  within  this  state,  such  slave  or  slaves 
not  being  sold  or  otherwise  disposed  of  in  this 
state,  but  carried  by  the  owner  out  of  this  state, 
or  attempted  to  be  carried." 

This  section  sufficiently  explains  the  residence 
contemplated  by  the  legislature  in  the  first  sec- 
tion. The  term  '  *  sojourning  "  means  something 
•more  than  "travelmg,"  and  applies  to  a  tem- 
porary, as  contradistinguished  from  a  perma- 
nent residence.  The  court  is  also  of  opinion, 
that  the  act  contemplates  and  punishes  an  im- 
portation or  bringing  into  the  state  by  the  mas- 
ter or  owner  of  the  slave.  This  construction, 
in  addition  to  its  plain  justice,  is  supported  by 
the  words  of  the  first  section.  That  section  de- 
clares, that  "a  person  brought  into  this  state  as 
a  slave  contrary  to  this  act,  if  a  slave  before, 
shall,  thereupon,  cease  to  be  the  property  of 
the  person  or  persons  so  importing  or  bringing 
such  slave  within  this  state,  and  shall  be  free.  ' 
It  is  apparent  that  the  legislature  had  in  viow^ 
the  case  of  a  slave  brought  by  the  owner,  since 
it  is  the  property  of  the  person  importing  the 
.slave  which  is  forfeited. 

Upon  the  best  consideration  we  have  been 
able  to  give  this  statute,  the  court  is  unani- 
mously 0?  opinion  that  the  petitioner  acquired 
no  right  to  freedom  by  having  been  brought 
into  the  county  of  Washington  by  Mrs.4^nkin 
for  one  year's  service,  she  havhig  been  in  the 
course  of  the  year  carried  back  to  Virrinia  by 
her  master.  ' 

6*]  *The  Circuit  Court  appears  to  have  con- 
sidered the  case  as  coming  within  the  proviso  of 
the  2d  section.  If  in  this  opinion  that  court  were 
even  to  be  thought  mistaken,  the  error  does  not 
injure  the  petitioner,  and  is>  therefore,  no  cause 
for  reversal.  The  court  is  unanimously  of 
opinion  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed.  '• 


[local  law.] 

NEGRO  JOHN  DAVIS  et  al.  v,  WOOD. 

Evidence  by  hearsay  and  general  reputation  le  ad- 
m^ible  oniy  as  to  pedigree,  but  not  to  establish 
the  freedom  of  the  petitioner's  ancestor,  and  thence 
to  deduce  his  or  her  own. 

Verdicts  are  evidence  between  parties  and  privies 
only;  and  a  record  proving*  the  ancestor's  freedom 
to  have  been  established  in  a  suit  against  another 
party  by  whom  the  petitioner  was  sold  to  the  pres- 
ent defendant,  is  inadmissible  evidence  to  prove 
the  petitioner's  freedom. 

THIS  case  was  similar  to  the  preceding,  in 
which  the  petitioners  excepted  to  the  opin- 
ion of  the  court  below:  1st.  That  thev  had  of- 
fered  to  prove,  by  competent  witnesses,,  that 
they  (the  witnesses)  had  heard  old  persons,  now- 
dead,  declare,  that  a  certain  Mary  Davis,  now 
dead,  was  a  white  woman,  bom  in  England, 
and  such  was  the  general  report  in  the  neigh- 
borhood where  she  lived:  and  also  offered  the 
same  kind  of  testimony  to  prove  that  Susan 
*Davis,  mother  of  the  petitioners,  wa8lineal-[*7 
Iv  descended,  in  the  female  line,  from  the  said 
Mary;  and  it  was  admitted  that  said  Susan  was, 
at  the  time  of  petitioning,  free,  and  acting,  in 
all  respects,  as  a  free  woman;  which  evidence, 
by  hearsay  and  general  reputation,  the  court 
refused  to  admit,  "except  so  far  as  it  was  ap- 
plicable to  the  fact  of  the  petitioner's  pedigree. 
2d.  That  they  having  proved  that  the  petitioners 
are  the  children  of  Susan  Davis,  and  that  she  is 
the  same  person  named  in  a  certain  record  in  a 
cause  wherein  Susan  Davis  and  her  daughter 
Ary  were  petitioners  against  Caleb  Swan,  and 
recovered  their  freedom,  the  plaintiffs  offered 
to  read  said  record  in  evidence  to  the  junr.  as 
priinafaHe  testimony  that  they  are  descenaents 
in  theJemale  line  from  a  free  woman,  who  was 
born  free,  and  are  of  free  condition,  connected 
with  the  fact  that  the  defendant  in  this  cause 
sold  said  Susan  to  Swan,  the  defendant  in  said 
record,  which  the  court  refused  to  suffer  the  pe- 
titioners to  read  to  the  jury  as  evidence  in  this 
cause. 

Lee,  for  the  plaintiffs  in  error,  and  petitioners, 
referred  to  the  opinion  of  the  court  (Duvaj^l,  J., 
dissenting)  in  the  case  of  Mima  Queen  and  Child 
I  V.  Hej^urn,  February  Term,  1813.  as  to  the  ad- 
missibility of  hearsay  evidence  in  a  similar 
case,  remarking  tliat  unless  the  court  was  dis- 
posed to  review  its  discision.  it  must  be  taken 
for  law,  and  he  could  not  deny  its  authority. 

DuvALL,   J,      The  petitioners  in  that  case 
were  descended  from  a  yellow  woman,  a  native  • 
of  South  *America.     In  this  case  they  are  [*8 
descended  from  a  white  woman. 

Lee  cited  the  opinion  of  the  Virginia  Court  of 
Appeals,  in  the  cast?  of  Pegram  v.  Isabel,^  as  to 
the  admissibility  of  the  record,  in  which  a  rec- 
ord was  admitted. 

Key,  contra,  contended,  that  both  grounds 
were  irrevocably  closed  against  the  other  party. 
The  first  certainly;  and  the  second  equally  so; 
as  the  evidence  could  not  be  admissible  an  prima 
facte  testimonv  merely,  but  if  admitted  must  be 
conclusive.  I'he  decisions  in  the  state  courts 
of  Virginia  are  against  the  evidence  of  the  par- 
ent's or  othec  ancestor's  freedom  being  conclu- 
sive in  favor  of  a  child.     The  case  of   Pegram 
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Wheat.  1 


1816 


The  Samuel,  Pierce  and  Beach,  Claimants. 
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V.  I9nbd  is  no  authority  here,  for  it  was  former- 
ly considered  and  repudiated  by  this  court  in 
tiie  decL<iion  alluded  to. 

/>€  and  Law  replied,  and  cited  2  Wasliington's 
Rep..  64.,  and  Swift's  Law  of  Evidence,  18. 

Marshall.  Ch.  J.,  delivered  the  opinion  of 
the  court,  and  stated  that,  as  to  the  flrsl  excep- 
tion, the  court  had  revised  its  opinion  in  the 
<tise  of  Miina  Queen  and  Child  v.  Hepburn,  and 
<*onfirmed  it.  As  to  the  second  exception,  the 
re<x)rd  was  not  between  the  same  parties.  The 
rule  IS,  that  verdicts  are  evidence  between  par- 
"9*1  ties  and  privies.  The  court  does  *not  feel 
inclined  to  enlarge  the  exceptions  to  this  gen- 
eral rule,  and.  therefore,  the  judgment  of  the 
court  below  is  affirmed. 

Cited— 10  Pet.  438 ;  24  How.  211 ;  1  Curt.  4» ;  1  Wood. 
A  M.  174, 1^ ;  Hemp.  55. 


[iNST.ANCE  COURT.] 

THE  SAMUEL. 
Pierce  and  Beach.  CUiinuint^. 

Proeecutions  under  the  non-importution  laws  are 
<»uaes  of  admiralty  and  maritime  JuriedictioD,  and 
the  prooeediOK  may  be  by  libel  in  the  admiralty. 

rechnical  nicety  is  not  re()uired  in  such  proceed- 
itigii  it  is  sufficient  if  the  offense  be'descril>ed  in  the 
wordaof  the  law.  and  bo  set  forth  that,  if  ihe  alle- 
jration  bo  true,  the  case  must  be  within  the  statute. 

That  the  df>p«nent  is  a  seaman  on  board  a  gun- 
boat in  a  certain  harbor,  and  liable  ^o  be  ordered  to 
<K>me  other  place,  and  not  to  be  able  to  attend  the 
<*<)urt  at  the  time  of  its  sitting,  is  not  a  sufficient 
reason  for  taking  his  deposition  (le  />er»e  &»e  under 
the  Judicary  act  of  1789. 

Where  the  evidence  is  so  contradictory  and  am- 
biguous as  to  render  a  decision  difficult,  the  court 
«U  I  order  further  proof  in  a  revenue  or  instance 
4'uuse. 

V  PPE AL  from  the  Circuit  Court  for  tlie  Rhode 
A.  Island  District.  The  brig  Samuel  sailed  from 
St.  BartholomewH,  an  island  l>clonging  to  His 
Majesty  the  King  of  Sweden,  in  the  month  of 
November,  1811,  with  a  cargo  consisting  of 
rum,  molasses,  and  some  other  articles,  and  ar- 
riv«i  in  Newport,  Rhode  Island,  on  the  8th  of 
tlie  following  December,  where  the  vessel  and 
<-argo  were  seized  and  libeled  in  the  District 
Court  as  being  forfeited  to  the  United  States, 
under  the  act  of  Congress  prohibiting  the  im- 
lO*]  portation  *of  articles  the  growth,  produce 
-or  manufacture  of  Great  Britain  or  France,  their 
<-olt>nies  or  dependencies.  The  vessel  and  carffo 
were  claimed  by  John  Pierce  and  George  BeacJh, 
both  citizens  of  the  United  States.  The  District 
Court  condemned  both  ves»'l  and  cargo.  The 
Cir<mit  Court  condemned  the  vessel  and  the 
ruin,  but  restored  the  residue  of  the  cargo. 
From  the  sentence  of  the  Circuit  Court  both  the 
libelants  and  the  claimants  appealed  to  this 
<-ourt. 

Daggett,  for  the  claimants,  made  three  points: 

1st.  The  proceedings  ought  to  have  been  at 
4'ommon  law,  and  not  in  the  admiralty. 

2d.  The  information  is  insufficient. 

:id.  The  testimony  was  insufficient  to  war- 
niut  a  condemnation. 

1.  The  act  of  the  1st  of  March,  1809,  on 
which  this  libel  is  founded,  «directs,  that  the 
{penalties  and  forfeitures  "  shall  l)e  sued  for, 
proeiecuted   and  recovered,  with   the  costs  of 
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suit,  by  action  of  debt,  indictment,  or  infor- 
mation." The  cases  under  the  authority  of 
which  this  proceeding  was  brought  are  The 
Vengeance,  *  The  Sally^  and  The  Betsey  and  Char- 
lotte.* But  the  act  under  which  the  Vengeance 
was  prosecuted  was  the  same  with  the  collec- 
tion law  of  the  2d  of  March,  1799,  section  89, 
which  prescribed  a  proceeding  in  the  admiralty; 
the  Sally  was  prosecuted  under  the  slave-trade 
act  of  the  28d  of  March,  1794,  which  indicates 
no  particular  proceeding;  *whilst  The  [*11 
Betsey  and  Charlotte  was  prosecuted  under  the 
act  of  non-intercourse  with  St.  Domingo,  of 
the  28th  of  February,  1806,  wherein  no  method 
of  recovering  the  penalties  was  specified.  Sup- 
loosing  this  to  be  a  civil  cause  of  admiralty  and 
maritime  jurisdiction,  and  that  the  District 
Court  has  jurisdiction  of  it  as  such,  the  proceed- 
ings ma3'  still  be  by  information,  as  in  the  ex- 
chequer. Where  a  statute  prescribes  a  partic- 
ular remedy,  or  particular  remedies,  no  other 
can  be  pursuea.^  2.  The  statute  is  penal, 
and  requires  strictly  accurate  proceedings.  The 
libel  alleges,  generally,  tliat  the  cargo  was  laden 
on  board  in  some  foreign  port.  The  car^o  was 
stated  to  have  belonged,  in  the  alternative  or 
disjunctive,  to  Pierce  and  Beach,  or  to  one 
Stillman,  or  .some  other  citizen,  or  consigned  to 
one  of  said  parties;  and  it  was  alleged  that  the 
offense  was  committed  with  "the  knowledge 
of  the  owner,  or  of  the  ma.ster."*  3.  The 
testimony  of  Oldham,  a  witness  in  the  cause, 
was  taken  irregularly,  and  not  used  in  the  court 
below.  The  vessel  and  cargo  were  condemned 
upon  the  testimony  of  tasters  only,  asninst  all 
the  oral  and  documentarjr  evidence.  This  tes- 
timony is  novel ;  professional  men  and  artists 
are  credible  witnesses  in  their  own  peculiar 
science  or  art;  but  this  is  matter  of  speculative 
opinion  only  not  of  known  art  or  certain  science. 
The  witnesses  can  never  be  made  responsible 
for  perjury.     Their  evidence  is  contradicted. 

The  Attorney-General,  for  the  libelants.  1. 
The  *cargo  could  not  have  been  the  [*12 
produce  of  St.  Bartholomews,  a  sterile  and  un- 
productive island,  used  as  St.  Eustatius  was 
during  the  war  of  the  American  revolution.  It 
is  more  likely  it  was  transshipped  from  a  Brit- 
ish than  a  Spanish  colony ;  and,  therefore,  the 
claim  is  clouded  with  improbability.  The  case 
of  The  Odin^  may  be  invoked  from  the  law  of 
prize  to  show  how  little  the  fairest  documentary 
evidence  is  to  be  regarded  in  comparison  with 
the  eriderUia  ret.  Strip  off  this  veil,  and  the 
oniJiH  is  thrown  upon  the  claimants,  from  which 
they  cannot  relieve  themselves  but  by  the 
strongest  positive  testimony.  As  to  the  evi- 
dence of  the  tasters,  all  our  knowledge  is  de- 
rivetf  through  the  senses.  It  is  not  unerring, 
but  weighty ;  and  the  revenue  laws  rely  upon  it 
in  collecting  the  duties  on  wines.  The  spirit 
and  equity  of  the  judiciary  act  of  the  24th  of 
Septemljer,  1789,  were  pursued  in  taking  the 
deposition  of  Oldham ;  he  was  a  seaman  serv- 
ing in  the  flotilla  of  gun-boats  at  Newport,  and 
lialDle  to  be  ordered  to  some  other  place.     2.  It 

1.-3  Dall.297. 

2.-2  Cranch,  408. 

3.-4  Cranch.  443. 

4.-2  Burr.  H03,    Rex  v.  Robinson. 

5.— I  Galllson.  So,    Th«»  Bollna. 

«.— 1  Rob.,  217. 


12 


Supreme  Court  op  the  United  States. 


181ft 


i»  novel  doctrine  that  this  is  a  libel  as  contra- 
distinguished from  an  infonnation.  It  is  a 
libel  in  the  nature  of  an  infonnation ;  and  the 
process  of  information  is  used  in  the  admiralty 
a»  well  as  in  the  exchequer.  In  alleging  the 
offense,  reasonable  certainty  only  was  neces- 
sary; the  charge  is  iijsufflciently  specific  to 
have  put  the  claimants  on  their  guard ;  and  to 
require  more  would  be  to  prevent  the  convic- 
tion of  offenders.  The  case  of  The  BoHna  does 
not  apply  to  the  present  question. 
1 3*J  *Daggett,  in  reply.  The  deposition  of 
Oldham  cannot  be  admitted,  unless  it  be  au- 
thorized by  statute  or  common  law ;  prize  pn)- 
ceedings  are  peculiar;  soldiers  and  sailors  are 
not  excepted  by  the  letter  of  the  judiciary  act, 
and  a  class  of  exceptions  cannot  be  implied. 
The  burthen  of  proof  in  fiscal  causes  is  not 
thrown  on  the  claimants  unless  by  positive 
law.  There  can  be  no  difficulty  in  convicting 
offenders,  as  these  proceedings  are  amendable.  * 

Marshall.  Gh.  J.,  delivered  the  opinion  of 
the  court: 

On  the  part  of  the  claimants  it  is  contended, 
Isl.  That  the  proceedings  ought  to  have  been 
at  common  law.  and  not  in  the  admiralty.  2d. 
That  the  information,  if  it  be  one,  is  insuffi- 
cient. 8d.  That  the  testimony  is  wholly  in- 
sufficient to  warrant  a  condemnation. 

In  arguing  the  first  point,  the  counsel  for  the 
claimants  endeavored  to  take  this  case  out  of 
14*]  the  *principle  laid  down  in  Tfw  Venge- 
ance, and  in  other  cases  resting  on  the  au- 
thority of  that  decision,  by  urging  a  difference 
of  phraseology  in  the  acts  of  Congress.  In 
that  part  of  the  act  on  which  this  prosecution 
is  founded  which  gives  the  remedy,  it  is  enact- 
ed, "that  all  penalties  and  forfeitures,  arising 
under,  or  incurred  by  virtue  of  this  act,  may  be 
sued  for,  prosecuted,  and  recovered,  with  costs 
of  suit,  by  action  of  debt,  in  the  name  of  the 
United  States  of  America,  or  by  indictment  or 
Information,  in  any  court  having  competent 
jurisdiction  to  try  the  same."  Debt,  indict- 
ment, and  information,  are  said  to  lie  technical 
terms  designating  common  law  remedies,  and, 
consequently,  marking  out  the  courts  of  com- 
mon law  as  the  tribunals  in  w^hich  alone  prose- 
cutions under  this  act  can  be  sustained.  There 
would  be  much  force  in  this  argument  if  the 
term  '  *  information"  were  exclusively  ap- 
plicable to  a  proceeding  at  common  law.*  But 
the  court  is  of  opinion  that  it  has  no  such 
exclusive  application.     A  libel  on  a  seizure,  in 

1.— 1  GuUlson,  22.    AnonymouB. 

The  decision  cited  by  the  counsel  applies  only 
to  the  power  of  the  Circuit  Court  to  allow  amena- 
ments  in  revenue  causes  or  proccediQgrs  in  rem^  be- 
fore appeal  to  the  Supreme  Court.  But  it  may  he 
Interestlntf  to  the  reader  to  be  Informed  that  the 
Supreme  Court  may  remand  the  cause  to  the  court 
below,  with  Instructions  to  amend  the  proceedintrs. 
Thus,  In  the  cases  of  The  Caroline  and  The  Emily, 
at  February  term,  1813,  which  were  informations 
in  rem  on  the  slave-trade  act  of  the  22d  of  March, 
1794,  the  opinion  of  the  court  was,  that  the  evidence 
wns  sufBcient  to  show  a  breach  of  the  law,  but  that 
the  libel  was  not  sufficiently  certain  to  authorize  a 
decree  of  condemnation.  The  foUowlnfr  decree 
was  therefore  entered :  "  It  Is  the  opinion  of  the 
court  that  the  libel  Is  too  imperfectly  drawn  to 
found  a  sentence  of  condemnation  thereon.  The 
sentence  of  the  Circuit  Court  is  therefore  re- 
versed, and  the  cause  remanded  to  the  said  Circuit 
Court  with  directions  to  admit  the  libel  to  be 
amended."    Vide  infra^  The  Edward. 
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its  terms  and  in  its  ^essence,  is  an  information. 
Consequently,  where  the  cause  is  of  admiralty 
Jurisdiction,  and  the  proceeding  is  by  informa- 
tion, the  suit  is  not  withdrawn,  by  the  nature 
of  the  remedy,  from  the  jurisdiction  to  which  it 
otherwise  belongs. 

2d.  The  second  objection  made  by  the  claim- 
ants to  these  proceedings  is,  that  though  the 
words  of  the  act  may  l^  satisfied  by  a  libel  in 
the  nature  of  an  information,  yet  the  same 
strictness  which  is  required  in  an  information 
at  common  law  will  be  necessary  to  sustain  a 
libel  in  the  nature  of  an  information  in  the 
court  of  admiralty ;  and  that,  testing  the  libel 
by  this  rule,  it  is  totally  insufllcient.  The 
court  *is  not  of  opinion  that  all  those  [*15 
technical  niceties  which  the  astuteness  of 
ancient  judges  and  lawyers  has  introduced  into 
criminal  proceedings  at  common  law,  and 
which  time  and  long  usage  have  sjinclioned, 
are  to  be  engrafted  into  proceedings  in  the 
courts  of  admiralty.  These  niceties  are  not 
already  established,  and  the  principles  of  jus- 
tice do  not  require  their  establishment.  It  is 
deemed  sufficient  that  the  offense  be  described 
in  the  words  of  the  law,  and  be  so  described 
that  if  the  allegation  be  true  the  case  must  be 
within  the  statute.  This  libel  does  sa 
describe  the  offense,  and  is,  therefore,  deemed 
suflBcient. 

8d.  The  thi^d  and  material  inquiry  resjwcts 
the  evidence.     Is  this  cargo  of  British  origin? 

In  the  examination  of  tliis  question,  the  first 
point  to  be  decided  is  the  admissibility  of  the 
deposition  of  Thomas  Oldham.  Thai  deposi- 
tion is  found  in  the  record  of  the  Circuit  Court, 
with  a  certificate  annexed  to  it,  in  these  words: 
*•  N.  B. — The  deposition  of  Thomas  Oldham 
was  filed  after  the  trial  of  the  case,  by  order  of 
the  court."  Some  of  the  judges  are  of  opinion 
that  this  certificate  of  the  clerk  is  to  be  disre- 
garded, and  that  the  deposition,  being  inserted 
fn  the  record,  must  be  considered  as  a  part  of 
it,  and  must  be  supix)8ed  to  have  formed  a  part 
of  the  evidence  when  the  decree  was  made; 
but  the  majority  of  the  court  is  of  a  different 
opinion.  The  certificate  of  the  clerk  to  the 
deposition  is  thought  of  equal  validity  an  if 
forming  a  part  of  his  general  certificate.  It 
shows  that  this  deposition  formed  no  part  of 
the  cause  in  the  Circuit  Court,  and  is,  there- 
fore, liable  to  *every  exception  which  [*10- 
could  be  made  to  it,  if  it  was  not  found  in  the 
record,  and  was  now  offered  for  the  first  time 
to  this  court.  On  inspection  it  appears  to  be  a 
deposition  taken  l)efore  a  single  magistrate,  not 
on  order  of  court  on  a  commission,  with  notice 
to  the  attorney  of  the  claimant,  who  did  not  at- 
tend. It  must  be  sustained  by  the  act  of  Con- 
gress, or  it  is  inadmissible.  The  reason  as- 
signed for  taking  it  is,  "that  the  deponent  is  a 
seaman  on  l)oard  a  gun-boat  of  the  United 
States,  in  the  harbor  of  Newport,  and  liable  ta 
be  ordered  to  some  other  place,  and  not  to  be 
able  to  attend  the  court  at  the  time  of  its  sit- 
ting." The  30th  section  of  the  judiciary  act 
directs,  that  "  the  mode  of  proof  by  oral  testi- 
mony, and  the  examination  of  witnesses  in 
open  court,  shall  be  the  same  in  all  the  courts 
of  the  United  States. "  The  act  then  proceeds 
to  enumerate  cases  in  which  depositions  may  bc*^ 
taken  de  bene  ease.  The  liability  of  the  witn€*sK 
to  be  ordered  out  of  the  reach  of  the  court  is. 
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not  one  of  the  causes  deemed  sufficient  by  the 
law  for  taking  a  deposition  de  bene  esne.  In 
such  case  there  woula  seem  to  be  a  propriety  in 
applying  to  the  court  for  its  aid.  But,  sup- 
posing this  objection  not  to  be  so  fatal  as  some 
of  the  judges  think  it,  still  the  deposition  is 
taken  (le  bene  e^se,  not  in  chief;  ana  a  deposi- 
tion so  taken  can  be  read  only  when  the  wit- 
ness himself  is  unattainable.  It  does  not  ap- 
pear in  this  case  that  the  witness  was  not  with- 
in tlie  reach  of  the  court,  and  might  not  have 
given  his  testimony  in  open  court,  as  is  re- 
quired by  law.  Had  this  deposition  l)een 
offered  in'  court  before,  or  at  the  time  of  the 
trial,  and  iu*ed  without  objection,  the  inference 
17*]  *tliat  the  requisites  of  the  law  were  com- 
plied with,  or  waived,  might  have  been  justifi- 
ably drawn.  But  the  party  is  not  necessarily 
in  court  after  his  cause  is  decrided,  and  is  not 
bound  to  know  the  fact  that  this  deposition  was 
ordered  to  be  filed.  For  these  reasons  it  is  the 
opinion  of  a  majority  of  the  court  that  the 
depo«dtion  of  Thomas  Oldham  ought  not  to  be 
<-onsidered  as  forming  any  part  of  the  testi- 
mony in  this  cause. 

The  deposition  of  Oldham  being  excluded, 
the  prosecution  rests  chiefly  on  the  depositions 
of  Benjamin  Fry  and  William  S.  Allen.  These 
witnesses  are  both  experienced  dealers  in  rum : 
have  both  tasted  and  examined  the  rum  of  this 
cargo,  and  are  both  of  the  opinion  that  it  Is  of 
British  origin.  In  the  opinion  of  all  the  judges 
this  testimony  is  entitl^  to  great  respect.  The 
witnesses  say  that  there  is  a  clear  difference 
between  the  flavor  of  rum  of  the  British  and  the 
Spanish  islands,  though  they  do  not  attempt  to 
describe  that  difference,  and  that  their  opinion  is 
positive  that  this  is  British  rum. 

To  weaken  the  force  of  this  testimony,  the 
claimants  have  produced  the  depositions  of 
several  witnesses,  also  dealers  in  rum,  who 
declare  that  the  difference  in  the  flavor  of  the 
best  Spanish  rum  and  that  of  the  British  is- 
lands, IS  inconsiderable,  and  that  they  cannot 
distinguish  the  one  from  the  other;  that  they 
believe  the  best  judges  find  great  difficulty  in 
making  the  discrimination.  This  testimony 
would,  perhaps,  have  been  entitled  to  more 
influence  had  the  persons  giving  it  tasted  the 
rum  imported  in  the  Samuel,  and  declared 
1 8*]  themselves  incapable  of  deciding  *on  its 
origin ;  for,  although  in  some  cases  the  differ- 
ence may  be  nearly  imperceptible,  in  others  it 
may  be  considerable.  The  testimony,  however, 
on  which  the  claimants  most  rely  is  found  in 
the  deposition  of  Samuel  Marshall  and  of 
Andrew  Fumtrad.  Samuel  Marshall,  the  brother 
of  John  and  Joseph  Marshall,  merchants  of 
St.  Bartholomews,  from  whom  the  rum  in 
<|ue8tion  was  purchased,  deposes,  that  he  has 
lived  with  them  for  two  years,  and  had,  at  the 
time  of  giving  his  deposition,  they  being  absent 
from  the  island,  the  care  of  their  business. 
That  the  rum  and  molasses  constituting  the 
cargo  of  the  Samuel  were  imported  into  St. 
Bartholomews  from  La  Guira.  in  vessels  which 
he  names,  and  are  of  the  growth  and  produce 
of  that  place.  Andrew  Furntrad  is  the  collector 
of  the  port  of  Gustavia  in  St.  Bartholomews, 
and  deposes,  that  the  quantity  of  rum  and 
molasses  which  were  laden  on  board  the  Sam- 
uel, and  which  cleared  out  regularly  for  New 
LoodoD,  were  regularly    imported   from    La 

Wheat.  1. 


Guira  in  two  vessels,  which  he  names,  whoM? 
masters  he  also  names.  They  are  the  same  that 
are  mentioned  by  Samuel  Marshall. 

On  this  conflicting  testimony  much  contrarie- 
ty of  opinion  has  taken  place.  The  omission 
of  the  claimants  to  furnish  other  testimony 
supposed  to  have  been  within  their  reach,  and 
of  which  the  necessity  would  seem  to  have 
been  suggested  by  the  nature  of  the  prosecution. 
Impairs,  in  the*  opinion  of  several  of  the 
juages,  the  weight  to  which  their  positive  testi- 
mony might  otherwise  be  entitled.  The  court 
finds  it  very  difficult  to  form  an  opinion  satis 
factory  to  itself.  ♦So  situated,  and  under  [*!$> 
the  peculiar  circumstances  attending  Oldham's, 
deposition,  the  majority  of  the  court  is  of  opin- 
ion that  the  cause  be  continue<i  to  the  next 
term  for  further  proof,  w^hich  each  party  is  at 
liberty  to  prwiuce. 

Further  proof  ordered,'^ 

Citod— 9  Wheat.  401 ;  4  How.  154 ;  6  How.  389  :  5 
Wall.  60:  7  Wall.  638;  8  Wall.  26:  20  Wall.  110; 
1  Cliff.  .535;  Blatohf.  &  H.  15. 
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♦[instance  court.] 

THE  SHIP  OCTAVIA. 
XiCHOLLs  p:t  al.,  Glairimnts. 


A  question  of  fact  under  the  non-intercourse  act 
of  the  28th  of  Juno,  1809. 

APPEAL  from  the  decree  of  the  Circuit 
Court  for  the  Mtissachusetts  District,  affirm- 
ing the  decree  of  the  District  Court  condem- 
ning said  ves.sel. 

This  ship  was  seized  in  the  port  of  Boston, 
in  October,  1810,  and  the  Information  allegcs^ 
that  the  ship,  in  March,  1810,  departed  from 
Charleston,  S.  C,  bound  for  a  foreign  jK^rt,  to 
wit,  Liverpool  in  Great  Britain,  with  a  carjio 
of  merchandise  on  board,  without  a  cleamnce. 
and  without  having  given  the  Iwnd  required 
by  the  non -intercourse  act  of  the  28th  of  Junt', 
1809,  ch.  9,  s.  3.  The  claimants  admitted,  that 
the  ship  proceeded  with  her  cargo  (which  con- 
sisted of  cotton  and  rice)  to  Liverpool ;  but  they 

1.— Revenue  ranges  are,  in  their  nature,  causes  of 
admiral^  and  maritime  Jurisdiction.  In  Groat 
Britain  all  appeals  from  the  vice-admiralty  courts 
in  those  causes  aru  within  the  Juiisdiction  (if  the 
Hlgrh  Court  of  Admiralty,  and  not  of  the  privy 
council,  which  is  the  appellate  tribunal  in  other 
plantation  causes.  This  point  was  determined  ho 
long"  BRO  as  the  year  1754,  in  the  case  of  The  Vrow 
Dorothea,  decided  before  the  High  Court  of  Dele- 

J rates,  which  was  an  appeal  from  ttie  vice-admiraltv 
ud|?e  of  South  Carolina  to  the  Hi^h  Court  of  Ad- 
miralty, and  thence  to  the  delefrates.  The  appellate- 
Jurisdiction  was  conti'sted  upon  the  ground  that 
prosecutions  for  the  breach  of  the  navigation  and 
other  revenue  laws  were  not,  in  their  nature^ 
causes  civil  and  maritime,  and  under  the  ordinary 
Jurisdiction  of  the  (^ourt  of  Admiralty,  but  that  ft 
was  a  Jurisdiction  specially  given  to  the  vice-ad- 
miralty courts  by  stat.  7  and  8,  Wm.  III.  ch.  22,  s.  «, 
which  did  not  take  any  notice  of  the  appellate 
Jurisdiction  of  the  High  Court  of  Admiralty  in  such 
cases.  The  c»bJectlon,  however,  was  overruled  by 
the  delegates,  and  the  determination  has  since  re- 
ceived the  unanimous  c<mcurrence  of  all  the 
common  law  Judges,  on  a  reference  to  them 
from  the  privy  council.  The  proceeding  in  this  case 
is  called ''a  libel  of  information;"  showing  that 
libel  and  information  in  the  admiralty  are  synony- 
mous terms.    (2  Uob.,  245,  The  Fabius.) 
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alleged  that  the  ship  originally  sailed  from 
Charleston,  bound  to  Wiscasset,  in  the  District 
of  Maine,  with  an  intention  there  to  remain 
until  the  non-intercourse  act  should  be  repeal- 
ed, and  then  to  proceed  to  Liverpool.  Tliat  by 
reason  of  bad  winds  and  weather,  the  ship  was 
retarded  in  her  voyage,  and  on  the  10th  of 
May,  1810,  wliile  still  bound  to  Wiscasset,  she 
.spoke  with  a  ship  from  New  York,  and  was 
informed  of  the  expiration  of  the  non-inter- 
course act,  and  thereupon  changed  her  course, 
iil*]  and  'proceeded  to  Liverpool.  The  mani- 
fest states  the  cargo  to  have  been  shipped  by 
sundries,  consigned  to  Mr.  P.  Grant,  Boston. 

The  Attorney-General  and  Diw  argued  the 
ca.se  for  the  appellees  on  the  facts,  and  cited 
the  case  of  Tfie  Wa^,^  which  was  an  informa- 
tion under  the  same  section  of  the  same  act. 
They  contended  that  the  burden  of  proof  was 
tlirown  upon  the  claimant,  inasmuch  as  the 
law  requires  a  lx)nd  to  be  given,  if  the  ship  was 
bound  to  a  port  then  permitted,  conditioned 
that  she  should  not  go  to  a  prohibited  port. 

Dexter,  for  the  appellants  and  claimants, 
stated,  that  the  suit  was  not  founded  on  the 
same  act  with  that  in  the  case  of  T/ie  Sfimvel;^ 
hut  that  the  same  objection  existed  as  to  the 
form  of  the  process.  It  is  true,  the  judiciary 
jict  of  the  24th  of  September,  1789,  c.  20,  s.  9, 
has  declared  that  certain  causes  shall  be  causes 
of  admiralty  and  maritime  jurisdiction,  but  it 
<loes  not,  therefore,  follow  that  a  forfeiture 
<-reated  by  a  new  statute  shall  be  enforced  by 
the  same  process.  The  arguments  urged  against 
it  in  the  cases  subsequent  to  that  of  The  yenge- 
ance,^  liave  always  been  answered  by  the  mere 
jiuthority  of  that  case.  But  the  decision  in  that 
ca.se  ought  to  be  re-examined,  because  it  affects 
the  right  of  trial  by  jury,  and  because  the 
argument  was  very  imperfect.  The  word  "in  - 
eluding,"  in  the  judiciary  act,  ought  to  be  con- 


strued cumulatively.  It  provides  that  the 
district  'courts  shall  "have  exclusive  r*22 
original  cognizance  of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  including 
all  seizures  under  laws  of  impost,  navigation,  or 
trade,  of  the  United  States,  where  the  seizures 
are  made  on  waters  which  are  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burthen, 
within  their  respective  districts,  as  well  as  upon 
the  high  sea^*,"  &c.  The  presumption  arising 
from  the  collective  use  of  debt,  information, 
and  indictment,  in  the  non-intercourse  act,  is, 
that  they  relate  to  a  common  law  jurisdiction. 
The  word  information  cannot  be  synonymous 
with  libel,  because  the  first  is  a  common  law, 
the  second  a  civil  law  proceeding.  A  common 
law  proceeding  may  be  applied  by  statute  to 
admiralty  suits.  The  statute  28th  Henry  VIII., 
c.  15,  prescribes  a  common  law  process  (indict- 
ment) for  offenses  triable  in  the  admiralty. 

Story,  J.  That  was  the  High  Commission 
Court. 

Dexter  answered  that  he  was  aware  of  it, 
but  that  a  suit  may  be  a  cause  of  admiralty  and 
maritime  jurisdiction,  and  yet  triable  by  com- 
mon law  process.-* 

*Story,  J. ,  delivered  the  opinion  of  [*23 
the  court. 

This  case  depends  on  a  mere  question  of 
fact.  After  a  careful  examination  of  the  evi- 
dence, the  majority  of  the  court  are  of  opinion, 
that  the  decree  of  \he  Circuit  Court  ought  to  be 
affirmed.  It  is  deemed  unnecessary  to  enter 
into  a  formal  statement  of  the  grounds  of  this 
opinion,  as  it  is  principally  founded  upon  the 
same  reasoning  which  was  adopted  by  the  Cir- 
cuit Court  in  the  decree  which  is  spread  before 
us  in  the  transcript  of  the  record. 

Decree  affirtned  with  cmUs.^ 


1.  - 1  GalliPOii,  140. 
2.— Ante,  p.  W. 
:i.-3  DaJl.,  a)7. 


Atra-l  Gall.  488. 

ated  4^  How.  389:  7    WaU.  838;   Blatohf.  &  H. 
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4.-Before  the  statute  38th  Henry  VIII..  c.  15,  the 
aulrniralty  had  a  verv  extensive  criminal  Juiisdio- 
tiou,  which  seems  to  nave  been  coeval  with  the  very 
existence  at  the  tribiiual.ln  which  it  proceeded  ac- 
cordin>f  to  the  civil  law,  and  other  its  own  peculiar 
codes ;  but  by  the  process  of  indictment  found  by 
a  grrand  Jury,  and  a  capias  thereupon  delKored  by 
the  admiral  or  his  iieutenantj,  to  the  marshal  of  the 
court,  or  tho  sheriff.  (See  Clerk's  Praxis,  Rouffh- 
ton'8  Article  cited  therein,  122,  note,  c.  16,  17.  Ex- 
ton,  32.  8ciden  de  Domlnio  Maris,  1,  2,  o.  24,  p.  209, 
4  Hob.,  73.)  Note(n),  The  Hucker.  This  criminal 
Jurisdiction,  iudci)endcnt  of  sttatutes,  Ptill  exists; 
and  all  olfense;^  within  it,  which  are  not  otherw^ise 
provided  for  by  positive  law,  are  punishable  by  fine 
and  imprisonment.  (See  4  Black.  Com.,  283,  Brown's 
Civ.  &  Adm.  Law,  Appendix.  No.  111.)  The  statute 
28th  Henry  VJII.,  c.  15,  provides,  that  all  treaiwus, 
felonies,  i&o.,  on  the  seas,  or  where  the  admiral  hath 
Jurisdiction,  &c.,  shall  be  tried,  &c..  In  the  realm,  as 
if  done  on  iand;  and  commii-sionH  under  the  irreat 
Hcal  shall  bo  directed  to  the  admiral  or  his  lieuten- 
ant, and  three  or  four  others,  &c.,  t<o  hear  and  de- 
termine such  offenses,  after  the  course  of  the  laws 
of  this  land  for  like  offenses  done  in  the  realm.  And 
the  Jury  shall  be  of  the  shire  within  the  commis- 
sion. (Stat.  IXiiX  Geo.  II  I.,  c.  H6.)  Under  this  provision 
the  s(>8sion:»  at  the  pld  Bailey  are  now  held,  at 
which  the  Judi^e  of  the  High  Court  of  Admiralty 
presides,  and  common  law  Judges  are  included  in 
the  commision.  But  it  is  held  that  this  statute 
<l(»es  not  alter  the  nature  of  the  offense,  which  shall 
still  ))e  determined  by  the  civil  law,  but  the  manner 
of  trial  only.    (Hale's  P.  C.  3  Inst.,  112.) 

2H 


5.— As  the  opinion  of  the  court  below  is  referred 
to  for  the  grounds  upon  which  its  decree  was  af- 
tlmied,  it  may  seem  tit  here  to  in>ert  so  much  of 
that  opinion  as  develops  the  principles  and  rules  of 
evidence  applied  by  the  court  in  cases  of  this  nat-* 
ure. 

After  stating  the  facts  of  this  case,  the  learned 
Judge  proceeds:  "Since  I  have  had  the  honor  to  sit  in 
this  court  I  have  prescribed  to  myself  certain  rules, 
by  the  application  of  which  my  Judgment,  In  cfls«'K 
of  this  nature,  has  been  ♦unlfoi-mly  governed.  [♦84 
1st.  Where  the  claimants  assume  tne  o»tw  prolnwdi 
(as  they  do  in  this  case)  not  to  acquit  the  propert)' 
unless  the  defense  l.>e  proved  beyond  a  reasonable 
doubt.  2d.  If  the  evidence  of  the  claimants  be  clear 
and  precisely  in  point,  not  to  indulge  In  vague  and 
indeterminate  suspicions,  but  to  pnmounce  an  ac- 
quittal, unless  that  eWdenoe  be  chmded  with  in- 
credibility, or  encountered  by  strong  presumptions 
of  mala  hdrn.  from  the  other  circumstances  of  the 
case."  He  also  alludes  to  the  alisence  of  documen- 
tary evidence  to  support  the  defense  set  up  by  the 
claimants  as  affording  an  example  of  i  he  applica- 
tion of  these  rules,  as  well  as  of  another  rule  e<iUMlly 
important.  **What  strikes  me  as  decisive  against 
the  defense  is  the  entire  absence  of  all  documents 
respecting  the  cargo.  Bills  of  lading,  letters  of  ad- 
viw,  or  general  orders,  must  have  existed.  If  the 
cargo  had  been  destined  for  Boston  only,  there 
would  not  have  been  so  much  difficulty.  But  the 
defense  shows  its  destination  ultimately  for  Liver- 
pool. Where,  then,  is  the  contract  of  affreight- 
ment, the  bills  of  lading,  the  letters  of  advice,  and 
the  corrosi>ondenee  of  the  shippers,  or  of  Mr.  P 
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The  Mary  and  Susan,  G.  and  H.  Van  Wagenbn,  Claimants. 


25 


26*]  ♦[prize.] 

THE  MARY  AND  SUSAN. 
G.  &  H.  Van  Wagenen.  GlahnantH. 


Where  Roods  were  shipped  in  the  enemy's  coun- 
try, in  pursuance  of  orders  from  this  oountry  re- 
oelred  before  the  declaration  of  war»  but  previous 
to  the  execution  of  the  orders,  the  shippers  became 
embarrassed,  and  assifmed  the  (foodj  to  certain 
hankers  to  secure  advances  made  by  them,  with  a 
request  to  the  consignees  to  remit  the  amount  to 
them  (the  bankers),  and  they  also  repeated  the 
same  request,  the  invoice  beioR  for  account  and 
risk  of  the  consiRnees,  but  statiUR  the  Roods  to  be 
then  the  property  of  the  bankers,  it  was  held  that 
the  Roods  haviuR  been  purchased  and  shipped  in 
pursuance  of  orders  from  the  oonslRuees,  the  prop- 
erty was  oriRinally  vested  in  them,  and  was  not 
devested  by  the  intermediate  assiRument,  which 
was  merel}'  Intended  to  transfer  the  riRht  to  the 
debt  due  from  the  consiRnees. 


\  PPEAL  from  the  Circuit  Court  forthe  Dis- 
ix  trict  of  New  York.  The  goods  in  question 
were  part  of  the  cargo  of  the  ship  Mary  and 
Sasan,  a  merchant  vessel  of  the  United  States, 
which  was  captured  on  the  3d  of  September, 
1812.  hj  the  Tickler,  a  private  armed  vessel  of 
the  United  States.  The  cargo  was  libeled  as 
prize  of  war;  this  portion  claimed  by  Messrs. 
G.  &  H.  Van  Wagenen,  and  condemned  in  the 
District  Court.  In  the  Circuit  Court  this  sen- 
tence was  reversed,  and  restitution  to  the  claim- 
ants was  ordered :  from  which  decree  the  cap- 
tors appealed  to  this  court.  The  cause  having 
been  heard  in  both  the  courts  below,  on  the 
documentiiry  evidence  found  on  board,  the 
original  order  for  the  goods  does  not  appear. 
That  they  were  shipp^  in  consequence  of 
26*]  *orilers  is,  however,  sufficiently  proved 
bv  the  letters  addressed  to  the  claimants,  and 
the  other  papers  which  accompanied  them. 
These  are:  1.  An  invoice  headed  in  the  words 
following: 

'•  Birmingham,  8th  July,  1812. 
Say  15th  March.  1811. 

*'  Invoice  of  fourteen  casks  and  four  baskets 
of  hardware,  bought  by  Daniel  Cross  «fe  Co.  by 
order,  and  for  account  and  risk,  of  G.  &  II. 
Van  Wagenen,  merchants.  New  York,  marked 
and  numbcnxl  as  per  margin,  and  forwarded 
on  4th  March,  1811,  to  care  of  Martin,  Hoipe 
^  Thomley.  Liverpool,  and  by  them  after- 
wards tninsf erred  to  the  care  of  T.  and  W. 
£arle  &  Co. ,  of  Liverpool ;  which  goods  are 
now  the  property  of  Messrs,  Spooner,  Atwood 
^  Co, ,  bankers,  of  Birmingham,  to  whom  you 
will  please  to  remit  the  amount  of  this  invoice." 

And  containing  at  the  foot,  after  the  enumer- 
ation of  the  articles  and  their  prices  in  the  usual 
form,  the  following  charges: 


*'  Amount  of  Invoice, 
**  Commision  6  per  cent. 


4:1041  0  11 1-2 
52  1    0  1-2 

£1093  2    0 


''  FreiRht  to  Liverpool     £12  18  0 
Entry  and  Town  Dues,  6  0 

CartaRe,  porteraRe,  and  ( 

coopcraRC,  S 

Bill  of  LadinR, 
Export  duty  4  per  cent. 
Broker's  com  mission  for-  f 

wardiuR,  ( 


4150 

36 
40    4  0 

4    80 


Commission  5  per  cent., 

Insurance  on  the  Mary 
and  if^usan.  Am't  and 
premium  covered  by 
£1,300,  at  2 1-3  Ruineas  . 
t>er  cent.,  and  policy 
78  shillinRS.  J 

Commision  for  effect- 1 
iuR  insui-ance  at  1-2)- 
per  cent.  ) 


£62 
3- 


96 
26 


38    06 


6  10  0 


£65    12      0 


44      10     6 


«7*]     *Am*tbrouRht  forward, 
Canal  insurance  to  Liv- 1 
erpool  1-2  per  ot.  on  }- 
£l,i»41  0  11 1-2.  ) 

Insurance  aRainst  fire 
Warehouse  rent  in  Liv-  { 
erpool.  S 

Twelvemonths' interest  i 
on  £1,0410  11  1-2  at  5V 
per  cent.,  ) 


£1206 
£1208 


4 
4 


6 
6 


5  40 

6  150 
15    0  0 

52    1  0 


79     0     0 
£1282      4     6* 


2.  Pl  bill  of  lading  in  the  usual  form, 
stating  that  the  goods  were  shipped  by  Thomas 
and  William  Earle  &  Co.,  of  Liverpool,  to  be 
delivered  to  the  claimants,  or  to  their  assigns, 
iq  New  York.     3.  The  two  following  letters: 

'*  Birmingham.  8th  July,  1812. 

"Messrs.  G.  &  H.  Van  Wagenen: 

"Gentlemen — In  consequence  of  the  re- 
vocation of  the  British  orders  in  council,  on 
the  first  day  of  August  next,  we  have  lost  no 
time  in  shipping  the  goods  sent  to  Liverpool  so 
long  since,  agreeable  to  your  kind  order.  They 
are  in  the  Mary  and  Susan,  a  most  beautiful 
new  vessel,  to  sail  in  all  this  week;  the  freights 
are  very  high,  70«.  for  measurement  to  New 
York,  and  80«.  to  Philadelphia,  and  at  this 
moment  nothing  leas  will  be  taken.  We,  there- 
fore, thought  you  would  prefer  to  have  the 
goods  at  this  fate,  rather  than  wait  for  a  re- 
duction in  the  freight,  which,  we  doubt  not,* 
will  soon  take  place.  Bv  the  letter  of  our 
friends,  Messrs.  bpooner,  Atwood  &  Co. ,  here- 
with, you  will  perceive  the  interruption  to 
commerce  has  been  an  inconvenience  to  us  as 
young  merchants;  but  the  unneighborly  conduct 
of  the  old  house  will  only  serve  to  prompt  us  to 
new  exertion  for  our  friends  in  the  States,  for 
whose  interest  nothing  shall  be  omitted  within 
our  power.  We  shall  certainly  serve  them  as 
well,  if  not  on  better  terms,  than  heretofore. 
We  will  not  be  undersold.  In  a  few  days  we 
shall  send  Mr.  Oakley,  for  the  use  of  our 
friends,  a  new  and  complete  set  of  patterns, 
which,  we  trust,  will  meet  with  their  approba- 
tion.    Mr.  O.  and  Messrs.  B.  W.  Rogers  &  Co. 


f  vrant?  Can  it  be  credible  that,  without  any  author- 
ity, the  master,  or  part  owner  of  the  ship  should, 
(>a  tbeir  own  responsibility,  have  vpne  to  Liverpool 
without  orders  or  consiflrnment?  That  from  a  mere 
vacue  knowledife  of  the  wishes  of  the  shippers, 
they  should  place  at  imminent  risk  the  whole  prop- 
•;rty,  without  written  authority  to  color  their  pro- 
<-ecidin^  ?  There  must  have  been  papers.    They  are 

Wheat.  1. 


not  produced.  The  aftidavits  of  the  shippers  of 
Mr.  Gmnt,  of  the  consiirnees  in  England,  are  not 
produced.  What  must  be  the  conclusion  from  this 
g-enenil  silence?  It  must  be,  that  if  produced,  they 
would  not  support  the  asserted  defense.  At  least, 
such  is  the  judgment  that  both  the  common  law 
and  the  admiralty  law  pronounces  in  cases  of  sup- 
pression of  evidence." 
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will  be  able  to  give  you  more  particulars  re- 
specting what  has  passed  on  this  side.  The 
amount  of  invoice  herewith  to  your  debt  is 
£830  2  1.  which,  agreeable  to  the  letter  of 
Messrs.  SpoOner,  Attwood  &  Co.,  you  will 
please  to  remit  to  them  on  arrival  of  the  goods: 
28*]*but  hereafter  things  will  move  in  the  usual 
channel.  Waiting  your  further  favors. 
We  remain,  gentlemen, 

Your  most  obedient  servants, 
"Daniel   Cross   &    Co." 

''Birmingham,  9th  July,  1812. 

"Messrs.  G.  &  H.  Van  Wagenen, 

Merchants,  New  York: 
"Gentlemen — In  consequence  of  the  late 
unfoftunate  state  of  affairs  between  this  country 
and  the  United  States  of  America,  great  incon- 
venience and  distress  have  naturally  been  ex- 
perienced by  the  merchants  and  manufacturers 
here.  Among  others,  our  friends  Messrs. 
Daniel  Cross  <fc  Co.  have  been  considerably  em- 
barrassed, and  have  received  great  reliei  and 
assistance  from  our  house.  We  were  induced 
to  extend  this  assistance,  as  bankers,  from 
motives  of  friendship  and  regard,  and  under 
the  hope  that  the  unnatural  state  of  affairs  be- 
tween the  two  countries  could  not  possibly  last 
long,  but  as  it  was  necessary  that  our  assistance 
should  be  very  considerable,  we  tliought  it 
right  to  obtain  from  them  an  assignment  of 
certain  quantities  of  goods  which  they  had  pro- 
vided on  account  of  your  house,  and  of  several 
others  in  the  United  States,  previous  to  the  2d 
of  February,  1811.  We  are  thus  introduced  to 
your  acquaintance,  and  we  beg  leave  to  send 
you  herewith  an  invoice  of  the  goods  which 
M&ssrs.  Daniel  Cross  &  Co.  had  purchased  for 
your  account,  and  which  are  now  forwarded  to 
you,  requesting  that  you  will  remit  the  amount, 
£820  2  2,  to  us  at  your  earliest  conven- 
ience. We  cannot  conclude  this  letter  without 
expressing  our  satisfaction  at  the  services  we 
have  had  the  opportunity  of  rendering  to  Messrs. 
Daniel  Cross  &  Co. ,  whom  we  con.sider  to  be 
persons  of  the  greatest  integrity  and  knowledge 
of  business,  ana  without  earnestly  recommend- 
ing them  to  your  future  attention.  We  are 
convinced  that  their  late  difficulties  will  not  at 
all  affect  their  future  proceedings,  and  that 
they  will  henceforth  be  enabled  to  carry  on 
their  business  in  the  same  regular  and  punctual 
way  as  they  have  formerly  done ;  and  we  can- 
not but  flatter  ourselves,  that  as  the.  orders  in 
council  are  now  revoked,  and  the  British  gov- 
ernment has  become  alive  to  the  true  interest  of 
the  British  people,  the  natural  relations  between 
the  two  countries  will  long  continue,  and  that 
the  connection  between  your  respectable  house 
and  Messrs.  Daniel  Cross  &  Co.  will  be  pro- 
ductive of  permanent  and  mutual  advantages. 
With  best  wishes  for  your  prosperity  and  happi- 
ness, and  that  of  your  country, 

"We  are,  respectfully,  gentlemen, 
"  Y^our  obedient  humble  servants, 
"Spooner,  Attwood   &  Co., 
"Bankers,  Birmingham. 

"Messrs.  G.  &  H.  Van  Wagenen, 

Merchants,  New  Y'ork." 

29*]  ^Hoffman,  for  the  appellants  and  cap- 
tors. Ist.  Probably  adelivery  from  Cross  &  Co. 
to  the  ship-master  would  have  been,  in  contem- 
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plation  of  law,  a  deliveryjo  the  claimants.  But 
Attwood  &  Co.  were  the  shippers,  between  whom 
and  the  claimants  tliere  was  no  privity.  There 
is  no  proof  that  Cross  &  Co.  ever  accepted  the 
order  or  commission  sent  to  them  by  the  claim- 
ants. There  was  a  sale  and  deliven'  of  the 
goods  from  Cross  &;  Co.  to  Attwoocf  &  Co. , 
and  the  order  was  executed  by  strangers  to  the 
claimants.  Could  any  action  have  fen  main- 
tained l)y  the  claimants  against  Attwood  «& 
Co.?  None  could  have  been  maintained, 
even  against  Cross  &  Co.  Possibly,  if  they 
had  agreed  to  accept  the  commission,  a 
special  action  on  the  case  might  have  been 
brought  against  them  as  factors.  But  by  the 
assignment  to  the  bankers  they  disabled  them- 
selves from  executing  the  order.  The  bankers 
did  not  acquire  the  mere  lien ;  they  would  not 
have  been  secure  without  the  absolute  dominion 
of  property.  They  were  not  obliged  to  ship, 
nor  the  claimants  to  receive.  Both  parties 
might,  or  not,  according  to  their  interest. 
Suppose  the  goods  had  been  lost  in  their  transit, 
could  Attwood  &  Co.  have  maintained  an  ac- 
tion for  the  price  against  the  consignees?  I 
anticipate  the  imanimous  answer  of  the  court  in 
the  negative.  Suppose  the  goods  should  be 
condemned  as  prize  of  war,  could  the  bankers 
recover  against  the  claimants?  No  I  neither  in 
consequence  of  a  physical  nor  a  legal  loss. 
The  case  of  Dunham  and  Randolph'  is  con- 
clusive of  the  present.  Attwood  *&  Co.  [*30 
exercised  acts  of  ownership  on  the  goods  after 
the  transfer  to  them,  and  until  the  lading  on 
board.  The  claimants  could  not  have  received 
the  goods  without  paying  Attwood  &  Co. 
They  may  have  had  an  interest  in  paying  Cross 
&  Co.,  their  correspondents,  who  may  have 
had  their  funds  in  possession — who  may  hav<* 
l)een  their  debtors.  They  had  an  election  pre- 
cisely as  the  claimants  in  the  Frances  had. 

Dexter,  for  the  respondents  and  claimants. 
The  possession  of  the  goods  was  continued  in 
Cross  &  Co.  by  their  agents  at  Liverpool,  Earl 
&  Co.,  who  shipped  as  their,  and,  consequently, 
as  our  agents,  on  board  a  general  ship,  to  us, 
for  our  account  and  risk.  When  the  goods 
were  first  put  in  motion,  their  transit  to  New 
York  begui,  and  they  were,  in  effect,  delivered 
to  the  consignees  at  that  port.  Some  act  of  the 
correspondent  in  Europe  may  be  necessary  to 
show  that  he  elects  to  consider  the  g(X)ds,  after 
being  purchased  of  the  manufacturer,  as  the 
property  of  the  merchant  in  America.  But 
such  an  act  existed  in  this  case ;  and  the  proper- 
ty changed  when  the  goods  were  delivered  to 
the  common  carrier  on  the  canal  from  Birming- 
ham to  Liverpool,  i,  e.  in  1811.  The  carrier 
was  the  bailee  of  the  consignees  in  law.  and  the 
goods  were  at  their  risk  from  that  time.  It 
may  be  true  that  the  bankers  cannot  maintain 
a  suit  against  us ;  but  it  may  be  true  that  the 
property,  nevertheless,  vests  in  us.  The  onlv 
doubt  whether  such  a  suit  could  be  maintained, 
is,  that  the  debt  due  to  Cross  &  Co.  being  a 
chose  in  action,  could  not  be  transferred.  Still, 
the  right  to  it  subvsistsin  them,  *who  may[*31 
sue  the  claimants  on  account  of  the  advances 
made  by  order  from  them.  It  is,  therefore,  im- 
material which  of  the  two  parties  in  England 
may  maintain  the  action.     Except  for  the  in- 
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tervention  of  the  capture  and  prize  proceedings, 
the  goods  are  delivered,  and  the  claimants  are 
<iebtors  for  the  price.  A  bill  of  ladinff  drawn 
in  consequence  of  an  order  to  ship  goods,  trans- 
fers the  property  to  the  consignee.  There  is 
no  copy  of  what  is  termed  the  assignment;  but 
it  Is  easy  to  see  that  its  object  was  not  to  defeat 
the  arrangement,  or  the  subsisting  relations  of 
creditor  and  debtor  between  Cross  &  Co.  and 
the  claimants;  but  merely  to  enable  the  bank- 
ers to  receive  their  money  from  the  consignees. 
Either  the  assignment  was  a  sale  or  a  merq 
naked  authority  to  receive  payment  from  the 
claimants.  If  a  sale,  then  was  it  invalid  for 
want  of  delivery ;  if  an  authority  only,  then  the 
ri^ht  of  property  remains  where  it  was,  though 
it  Ls  possible  the  bankers  w^ould  have  been  en- 
titled, in  equity,  to  receive  the  money.  The 
expression  in  the  heading  of  the  invoice, 
"which  goods  are  now  the  property  of  Messrs. 
Spooner,  Attwood  &  Co.,"  only  proves  them  to 
l)e  Imd  lawyers  and  bad  logicians.  Probably 
they  are  ignorant  of  the  distinction  between 
general  and  special  property.  The  res  geata  do 
not  warrant  a  pretension  of  general  property  in 
them,  and  we  deny  the  conclusion  they  have 
drawn.  Nothing  passed  Imt  a  right  to  receive 
the  price  of  the  goods.  They  had  not  even  a 
lien,  or  other  legal  right,  because  they  never 
bad  the  possession;  and,  in  whatever  way  they 
might  have  enforced  their  claim,  they  meant 
3a*]  nothing  more  by  it  than  a  *confident  ex- 
pectation, founded  on  mercantile  courtesy,  that 
the  claimants  would  pay  them.  The  original 
HiTangement  was  to  subsist,  and  Cross  &  Co. 
were,  in  fact,  the  shippers.  Even  supposing 
they  have  not  fulfilled  our  order  literally  and 
strictly — suppose  a  right  of  election  in  the  con- 
.<iigDe€s»  to  receive  or  reject  the  goods — are  we 
not  to  wait  for  this  election?  Can  they  lose  the 
property  before  this  election  is  made?  An  ir- 
regularity or  defect  in  the  execution  of  their 
order  may  give  them  a  right  of  action  against 
their  correspondents  in  a  court  of  municipal 
law  for  damages;  but  if  the  rule  of  the  prize 
court  be,  that  the  property  must  be  vested  in 
the  claimants  at  the  time  of  shipment,  they  are 
entitled  to  restitution  in  the  present  case. 

Pinkney,  for  the  appellants  and  captors,  in 
n*ply.  The  question  is,  in  whom  did  the  prop- 
erly vest  at  the  time  of  shipment,  or  at  the  time 
of  capture?  The  claimants  could  not  make  an 
efficacious  election  after  capture,  because  the 
rights  of  the  captors  interposed  before  any  elec- 
tion  could  be  made.  If  these  rights  had  not 
thus  interposed,  then  the  power  of  election 
might  be  exerted.  Therefore,  the  question 
state<i  is  the  only  controversy  in  the  cause. 
Take  the  transaction  by  its  stages;  break  it  up 
into  its  constituent  parts,  at  what  epoch — 
through  the  instrumentality  of  what  circum- 
stiinces— did  the  property  pass  to  the  claimants? 
If  it  did  not  so  pass,  it  was,  on  the  ocean,  the 
property  of  an  enemy,  and,  therefore,  liable  to 
capture  and  confiscation.  The  orders  are  not 
here ;  but  will  the  documentary  evidence,  now 
33*]  before  the  *court,  justify  restitution?  1. 
Did,  then,  the  first  purchase  vest  the  property 
in  the  claimants?  In  The  Pranicen,  it  was  de- 
termined that  it  had  no  such  effect;  and  the 
doctrine  is  upheld  by  all  principle  and  all  anal- 
ogy. 2.  The  goods  were  sent  to  Liverpool, 
and  they  still  remained  the  property  of  Cross  & 
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Co,  The  deliverv  in  the  vehicle  on  the  canal 
was  inland,  and  preparatory  to  the  maritime 
delivery.  The  agents  of  Cross  &  Co.  at  the  out- 
port  were  not  agents  of  the  claimants,  nor  liable 
to  them  in  an  action.  The  claimants  were  not 
bound,  nor  could  they  take  i)ossession  at  this 
epoch.  Suppose  Cross  &  Co.  had  become  bank- 
rupt, would  the  goods  have  vested  in  them  ?  or 
would  they  have  been  obliged  to  ship?  8.  Con- 
sider the  legal  effect  and  circumstances  of  the 
assignment.  Cross  &  Co.  were  the  complete 
proprietors  of  the  goods,  and  the  present  claim- 
ants could  not  have  shown  themselves  in  a  court 
of  justice.  The  parties  considered  the  transfer 
to  have  changed  the  property,  and  they  knew 
better  what  they  had  done  than  the  court  can 
know.  It  must,  therefore,  have  been  calcu- 
lated and  adapted  to  change  the  property ;  the 
bankers  could  have  had  no  indemnity  other- 
wise. They  mast  have  had  a  discretion  to  dis- 
pose of  the  goods;  and  had  they  become  bank- 
rupts, their  assignees  must  have  had  the  same 
discretion.  There  is  always  a  locus  penUentUB 
in  the  vendor  before  delivery  (as  to  the  right  of 
property  I  mean,  not  as  to  the  right  of  action 
in  the  vendee);  the  caprice  of  the  vendor  may 
influence  him  to  change  the  direction  of  the 
property.  Had  the  right  of  the  claimants  been 
a  vested  right,  the  vendor  in  England  might 
*have  brought  an  action  against  them  at  [*34 
any  sta^e'  of  the  transaction.  At  what  epoch 
could  either  he  or  the  bankera  have  brought 
such  an  action?  The  remaining  question  is  as 
to  the  concurrent  acts  of  both.  Did  those  acts 
vest  a  ri^ht  to  the  price  in  either?  or  was  it  in 
the  election  of  the  claimants  to  receive  the  com- 
modities? The  intervening  assignment  to  the 
bankers  sundered  the  merchants  in  England 
from  the  claimants;  it  deprived  them  of  their 
ability  to  obey  the  original  order;  all  privity  of 
contract  between  the  principal  and  agent  was 
gone.  There  was  no  obligation  on  the  part  of 
Attwood  &  Co.  to  ship,  no  authority,  no  power, 
no  right.  How  is  it  that  the  rights  of  war  on 
the  property  are  to  be  defeated?  By  showing 
an  authority  to  ship?  It  exists  not.  "The  ques- 
tion is  atricti  juris;  the  claimants  are  not  bound 
to  acquiesce  in  the  new  state  of  this  transac- 
tion; they  have  an  election  to  do  so  or  not. 
Had  the  goods  arrived  without  interruption  at 
their  port  of  destination,  the  claimants  might 
have  accepted  them,  and  thus  adopted  the  new 
state  of  the  transaction,  and  the  new  parties  to 
it.  But  the  rights  of  war  intercept  transfer. 
The  consighees  are  not  liable  for  the  retrospect- 
ive charges  at  the  foot  of  the  invoice,  unless 
the  .^oods  had  been  shipped  by  the  agent,  and 
received  by  the  principal.  The  usage  of  trade 
is,  that  the  f  ac^tor  always  charges  these  expenses ; 
were  it  otherwise,  it  would  follow  that  the 
property  would  always  be  transferred  on  the 
first  purchase,  contrary  to  the  express  authority 
of  77;^  Frandes,  with  which  the  present  case 
coincides  in  principle. 

*Mar8Hall,  67/.  /.,  delivered  the  [*35 
opinion  of  the  court,  and,  after  reciting  the 
documentary  evidence,  proceeded  as  follows: 

Upon  these  papers  it  is  contended  by  the  cap- 
tors, that  the  goods  remained  the  property  of 
Daniel  Cross  «fc  Co.  until  the  transfer  to  Spooner, 
Attwood  &  Co.,  when  they  became  the  prop- 
erty of  the  assignees;  that  this  change  of  prop- 

29 


35 


BUPBEHE   COUKT  OF  THE  UNITED  STATES. 


181  (f 


erty  so  operates  upon  the  subsequent  shipment 
as  to  make  it  a  shipment  without  order,  and  to 
leave  it  in  the  election  of  G.  &  H.  Van  Wage- 
nen  to  acceptor  reject  the  goods;  and  that  this 
right  of  election  is  terminated  by  the  interven- 
ing right  of  the  captors. 

On  the  part  of  the  claimants  it  is  contended, 
that  their  right  commenced  with  the  purchase, 
which  was  made  by  their  order,  and  for  their 
account  and  risk,  and  was  completed  when  the 
goods  were  forwarded  to  Liverpool ;  that  if  this 
point  be  determined  against  them,  still  the 
whole  transaction  evidences  an  intention  to  as- 
sign the  claim  of  Daniel  Cross  &  Co.  to  Spooner, 
Attwood  &  Co. ,  so  as  to  give  them  a  right  to  re- 
ceive the  money,  but  not  in  any  manner  to  af- 
fect the  interesis  of  G.  &  H.  Van  Wagenen. 

Whether  Messrs.  G.  &  H.  Van  Wagenen  be- 
came the  owners  of  the  goods  on  their  being 
sent  from  Birmingham  to  Liverpool,  must  de- 
*  pend  on  the  orders  under  which  Daniel  Cross 
&  Co.  acted.  If  their  authority  was  general  to 
ship  to  Q.&ll.  Van  Wagenen,  the  goods  might, 
according  to  the  circumstances  of  the  purchase, 
remain  the  property  of  Daniel  Cross  &  Co.  un- 
til they  were  delivered  to  the  master  of  the  ves- 
36*J  sel  for  the  purpose  of  transportation.  *If 
they  were  directed  to  purchase  tlie  goods,  and 
to  store  them  in  Liverpool  as  the  goods  of  G. 
&  H.  Van  Wagenen,  to  be  afterwards  shipped 
to  the  United  States,  it  appears  to  the  court  that 
the  property  changed  on  being  sent  to  Liver- 
pool, and  immediately  vested  in  the  American 
merchants  for  whom  they  were  purchased.  The 
testimony  respecting  the  orders  is  found  in  the 
letter  from  Daniel  Cross  &  Co.  tS  G.  &  H.  Van 
Wagenen.  The  words  of  that  letter  which  bear 
particularly  on  this  point  are :  "  In  consequence 
of  the  revocation  of  the  British  orders  in  coun- 
cil, on  the  first  day  of  August  next,  we  have 
lost  no  time  in  shipping  the  goods  sent  to  Liver- 
pool so  long  since,  agreeably  to  ^our  kind 
order."  This  language  is  not  equivocal.  It 
imports,  in  terms  not  to  be  misunderstood,  that 
the  goods  were  sent  from  Birmingham  to  Liver- 
pool, in  consequence  of  the  orders  of  Messrs. 
G.  &  H.  Van  Wagenen.  This  letter  is  addressed 
to  the  house  which  had  ^ven  the  order,  and 
was  written  without  an  existing  motive  for  mis- 
representing that  order.  There  is  certainly 
nothing  in  the  circumstances  of  the  transaction 
which  would  render  it  probable  that  the  order 
must  be  represented  in  this  letter,  either  care- 
lessly or  intentionally,  in  any  manner  different 
from  that  which  was  really  given.  The  situa 
tion  of  this  country  during  what  has  been 
termed  our  restrictive  system  was  notoriously 
such  as  to  render  it  an  object  with  every  im- 
porting merchant  to  use  the  utmost  dispatch  in 
bringing  in  his  goods  so  soon  as  they  should  be 
legally  admissible.  Kothing,  therefore,  can  be 
more  probable  than  that  orders  for  making 
37*]  purchases  *whlch  were  lo  be  executed  at 
an  inland  place,  by  a  house  residing  at  such 
place,  would  be  accompanied  with  orders  direct- 
ing them  to  be  conveyed  to  a  .seaport,  there  to 
be  held  in  p)erfect  readiness  for  exportation.  In 
the  usual  course  of  trade,  if  the  purchasing  and 
shipping  merchant  be  the  same,  there  would 
rarely  be  any  actual  change  of  property  be- 
tween the  purchase  and  the  shipment  of  the 
articles,  nor  could  we  expect  to  find  any  ex- 
trinsic evidence  of  ownerehip,  other  than  the 
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mere  possession;  but  in  the  state  of  trade  which 
existed  at  the  time  of  this  transaction,  such 
change,  and  the  evidence  of  it,  may  be  reason- 
ably expected.  In  the  common  state  of  things, 
the  whole  order  respecting  purchase  and  ship- 
ment, where  the  same  agent  is  employed,  is 
executed  with  expedition,  and  is,  in  appear- 
ance, one  transaction.  In  the  actual  state  of 
things,  the  purchase  was  to  be  made  immedi- 
ately, but  the  shipment  was  to  take  place  at 
some  future  indefinite  period.  It  would  depend 
on  an  event  which  might  be  very  near  or  verj- 
remote.  It  became  a  divided  transaction,  of, 
rather,  two  distinct  operations.  We  look  for 
some  intervening  evidence  of  ownership  in  tlie 
person  for  whom  the  purchase  was  made,  an<l 
are  not  surprised  at  finding  it.  If,  in  such  a 
state  of  things,  the  goods  were  procured  under 
a  general  order  to  purchase,  but  not  to  ship  un- 
til some  future  uncertain  event  should  occur, 
and  were,  in  the  meantime,  to  remain  the 
property,  and  at  the  risk  of  the  agent,  they 
would  probably  be  retained  at  the  place  of  pur- 
chase under  his  immediate  control  and  inspec- 
tion. Their  conveyance  to  a  seaport,  there  to 
be  stored  until  their  importation  *into  the  [*38 
United  States  should  be  allowed,  was  such  a 
fact  as  would  scarcely  have  taken  place  with- 
out special  orders,  in  the  course  of  which  an 
actual  investment  of  the  property  in  the  per- 
son by  whose  order,  and  for  whose  use,  the 
goods  were  purchased  and  stored  at  a  seaport, 
is  not  unreasonably  to  be  expected.  The  court 
considers  this  letter,  then,  as  proving  incontest- 
ably  that  the  goods  were  conveyed  to  Liverpool, 
and  there  stored,  to  be  shipped  on  the  happen- 
ing of  some  future  event  which  it  was  supposed 
would  restore  the  commercial  intercourse  be- 
tween the  two  countries,  in  pursuance  of  specific 
orders  from  the  claimants;  and  is  further  of 
opinion  that  the  transaction  itself  furnishes. 
strong  intrinsic  evidence  that  the  goods,  when 
stored  in  Liverpool,  were  the  goods  of  the 
claimants,  subject  to  that  control  over  them 
which  Daniel  Cross  &  Co.  would  have  as  th<* 
purchasers,  and  intended  shippers,  who  had  ad- 
vanced the  money  with  which  thcv  were  pur- 
chased. However  this  control  and  lien  might 
be  used  for  their  own  security,  it  could  not  be 
wantonly  used  to  the  destruction  of  the  prop 
erty  of  G.  &  H.  Van  Wagenen,  and  any  con- 
veyance to  a  person  having  notice  of  their  rights 
ought  to  operate,  and  be  considered  as  intended 
to  operate,  consistently  with  them,  so  far  as  thi* 
two  rights  could  consist  with  each  other.  The 
words,  then,  in  the  invoice,  which  represent 
the  goods  as  the  property  of  Spooner.  Attwood 
&  Co.,  are  introduced  with  no  other  object  than 
to  secure  the  payment  of  the  purchase  rboney 
to  them.  The  invoice  made  out  by  Spooner, 
Attwood  &  Co.  themselves,  states  the  merchan- 
dise it  specifies  to  have  *been  purchased  [*3$) 
by  Daniel  Cross <fe  Co.,  by  order,  and  on  accounl 
and  risk  of  Messrs.  G.  &  H.  Van  Wagenen, 
and  to  have  been  forwarded  to  Liverpool  more 
than  12  months  anterior  to  the  date  of  the  ship- 
ment. Goods  thus  purchased,  and  thus  con- 
veyed to  a  seaport,  and  stored  under  the  orders 
of  the  American  merchant,  may  well  be  con- 
sidered as  leaving  in  the  purchasing  agent  only 
the  lien  which  a  factor  has  to  secure  the  pay- 
ment of  the  money  which  is  due  to  him.  If 
this  was  the  true  state  of  the  property  at  the- 
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time  of  the  assignment  to  Spooner,  Attwood  *fe 
Co.,  tbey  having  full  notice  that  the  asaienment 
could  only  operate  as  an  order  for  G.  &  H.  Van 
Wagenen  to  pay  the  money  to  them  (Spooner, 
Attwood  &  Co.),  and  would,  probably,  in  its 
form  and  expressions,  manifest  this  idea. 

The  court  is  mucli  inclined  to  the  opinion 
that  these  goods  became  the  property  of  the 
claimants  on  being  stored  in  Liverpool,  if  not 
at  an  antecedent  time.  The  question,  however, 
would,  undoubtedly,  be  affected  by  the  order 
under  which  Daniel  Cross  &  Co.  acted,  by  the 
deed  of  assignment  to  Spooner,  Attwood  &  Co. , 
and  by  other  papers  which  are  attainable.  If, 
therefore,  the  case  depended  entirely  upon  this 
point,  further  proof  might  be  required.  But, 
in  the  opinion  of  the  majority  of  the  court,  the 
case  does  not  depend  on  this  point  alone. 

If  the  goods  were  shipped  in  pursuance  of  the 
orders  given  by  G.  &  H.  Van  Wag:enen.  the  de- 
livery on  board  the  ship  was  a  delivery  to  them ; 
the  property  was  vested  in  them  by  that  act. and 
they  had  no  election  to  accept  or  reject  it. 
4:C>*]       *In  pursuing  this  inquiry,  the  legal 
effect  of  the  transaction  must  depend,  in  a  con- 
siderable degree,  on  the  intent  of  the  parties, 
and  that  intent  is,  in  this  case,  to  be  collected 
chiefly 'from  their  letters,  and  from  the  cir- 
cuHLstances  in  which  they  stood.  G.  &  H.  Van 
Wagenen  were  American  merchants  desirous 
of  receiving  the  goods  they  had  ordered  as  soon 
as  the  importation  of  those  goods  should  be  al- 
lowed. Daniel  Cros8&  Co.  were  commission  mer- 
chants of  Birmingham,  engaged  in  the  Amer- 
ican business.     Spooner,  Attwood  &  Co.  were 
bsinkers,  friendly  to  Daniel  Cross  &  Co. ;  were 
4lesirous  of  promoting  their  interests,  and  rec- 
ommending  them  to  business,    and  had  ad- 
vanced them  money  while  embarrassed  by  the 
difficulties  consequent  on  the  state  of  trade  be- 
tween  the  United  States  and   Great  Britain. 
Spooner,  Attwood  &  Co.  were  desirous,  not  of 
purchasing  the  goods  stored  at  Liverix)ol  by 
Cross  &  Co.  for  the  claimants;  not  of  interrupt- 
ing the  shipment  of  those  goods,  or  the  con- 
nection between  Daniel  Cross  &  Co.  and  G.  & 
II.  Van  Wagenen,  but  of  permitting  the  ship- 
ment to  proceed,  and  of  receiving,  themselves. 
the  money  to  which  Cross  &  Co.  were  entitled. 
Such  was  the  situation,  and  such  the  objects  of 
all  the  parties.   R^eeping  this  situation  and  these 
objects  in  view,  let  the  testimony  be  examined. 
The  letter  of  Daniel  Cross  &  Co.,  dated  the  8th 
of  July,  1812,  is  in  the  language  of  men  who 
were  themselves  the  shippers  of  the  goods. 
**  We  have  lost  no  time,"  they  say,   "  in  ship- 
ping the  goods,  sent  to  Liverpool  so  long  since, 
agreeably  to  your  kind  order."    They  speak  of 
il*l  the  vessel  and  of  the  freight  *as  if  the 
vessel  were  selected,  and  the  contract  made,  by 
themselves.     **  We  thought  you  would  prefer 
to  have  the  goods  at  this  rate  rather  than  wait 
for    a   reduction  in  the  freight."    They  next 
refer  to  the  letter  of  their  friends,  Spooner, 
Attwood  «fc  Co.,   to  show  the  inconvenience 
they  had  sustained  as  young  merchants,  but 
without  any  indication  of  an  interference  of 
that    house    in  the   shipment,    and    conclude 
with  stiying,   **  the  amouat   of   invoice,   here- 
with,  to    your    debit,  is   £820    2   1,    which, 
agreeably  to  the  letter  of   Spooner,   Attwood 
«Jfe    Co.,    you  will    please  to   remit    to    them 
on  arrival  of  the  goods."    This  is  the  letter  of 
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an  agent  who  has  executed,  completely',  the 
order  which  had  been  given  him ;  but  who,  hav- 
ing been   compelled  to  borrow    money,   had 
transferred  his  pecuniary  claims  to  his  creditor. 
The  letter  of  Spooner,  Attwood  &  Co.  will  next 
be  considered.     It  is  dated  the  day  after  that 
written  by  Daniel  Cross  &  Co.     After  stating- 
their  friendship  for  Daniel  Cross  «fc  Co.,  and 
the  aid  afforded  that  hou.se,  they  add:  **  But  as 
it  was  necessary  that  our  assistance  should  be 
very  considerable,  we  thought  it  right  to  ob- 
tain from  them  an  assignment  of  certain  quan- 
tities of  goods  which  tliey  hati  provided  on  ac- 
count of  your  house,  and  of  several  others  in 
the  United  States,  previous  to  the  2d  of  Febru- 
ary, 1811.     We  are  thus  introduced  to  your  ac- 
quaintance, and  we  beg  leave  to  send  you  here- 
with an  invoice  of  the  goods  Daniel  Cross  & 
Co.  had  purchased  for  your  account,  and  which 
we  now  forward  to  you,  requesting  that  you 
will  remit  the  amount  of  £820  2  1  to  us  at 
your  earliest  convenience." .  *Nothing  is  [♦42' 
said  in  this  letter  respecting  the  vessel  by  which 
the  goods  were  sent ;  nothing  indicating  the  ex- 
ercise of  any  judgment  by  Spooner,   Attwood 
«fe  Co. ,  respt\9ting  the  time  or  manner  of  send- 
ing them;    nor  anything  which  would  lead  to 
the  opinion  that  they  interfered,  in  any  mto- 
ner  whatever,  in  the  transaction  of  the  business. 
On  comparing  the  two  letters,  the  inference  is 
inevitable,  that  Daniel  Cross  &  Co.  (continued 
to  execute  the  order  of  G.  &  II.  Van  Wagenen, 
in  like  manner  as  if  their  affairs  had  never  been 
embarrassed.  ,  The  contents  of  the  two  letters, 
in  conformity  with  the  situation  and  views  of 
the  parties,  prove  that  Daniel  Cross  &  Co.  had 
only  transferred  to  Spooner,  Attwood  &  Co. 
their  right  to  receive  payment  for  the  goods, 
and  that  the  arrangement's  Ijetween  them  were 
intended  only  to  secure  that  object.  Theassign- 
I  ment  of  the  goods  mentioned  in  the  letter  of 
Spooner,  Attwood  &  Co.  does  not  appear  from 
j  the  context,  and  from  the  nature  of  the  trans- 
I  action,  to  be  intended  to  convey  the  idea  of  a 
sale,  burto  be  used  in  rather  a  different  sense, 
.  as  an  assignment  of  the  adventure,  or  of  the 
I  right  to  the  debt  due  from  G.  &  11.  Van  Wag- 
enen.    Whatever  may  have  been  the  form  of 
this  assignment,  it  is  apparent  that  it  could  not 
have  been  made,  and  certainly  wa*^  not  made, 
with  the  intention  of  enabling  Spooner.  Attwood 
I  &  Cl'o.  to  defeat  the  shipment  to  G.  <k  H.  Van 
,  Wagenen,  or  to  control  the  proceedings  of  Dan- 
iel Cross  &  Co.,  under  the  order  they  had  re- 
ceived.    Why,  then,  are  the  goods,  when  put 
♦n  board  the  Mary  and  Susan,  in  pursuance  of 
I  the  orders  of  the  claimants,  *to  be  con-  ['43 
'  sidered  not  their  property,  but  as  the  property 
1  of  Spooner,  Attwcxxi  &  Co.  ?     It  is  said  that 
I  they  were  shipped  by  Spooner,  Attwood  tfc  Co., 
■  not  by  Daniel  Cross  &  Co. ;  that  the  confidence 
I  Implied  in  the  order  for  purchase  and  shipment 
'  was  personal,  and  could  not  be  transferred  or 
I  executed  by  another.  Allow  to  this  argument  all 
I  the  weight  which  is  claimed  for  it  by  the  coun- 
I  sel  for  the  captors;  what  part,  of  this  personal 
I  tnist  was  transferred?    What  part  of  the  order 
was  executed  by  any  other  than  Daniel  Cross 
,&  Co.?    The  goods  were  purchased,  sent  to 
Liverpool,  stored,  and,  afterwards,  shipped  by 
!  them.     Ever}'  other  auxiliary  part  of  the  trans- 
action was  i^erformed  by  tliem.     Nothing  ap- 
I  pears  to  have  been  done  in  pursuance  of  orders. 
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from  Spooner,  Attwood  &  Co.,  but  everything 
in  pursuance  of  their  own  judgment,  acting 
under  the  order  received  from  G.  &  H.  Van 
\Vag('nen.  On  this  ground  the  claimants  could 
raise  no  objections  to  the  conduct  of  Daniel 
<.Yos.s  &  Co.  But  it  is  said  that  Daniel  Cross 
4^  Co.  might  have  had  the  funds  of  G.  &  H. 
Van  Wagenen  in  their  hands,  in  which  case  the 
i'laimants  would  have  been  compelled,  by  re- 
ceiving the  goods,  to  pay  their  amount  to 
Spooner.  Attwood  &  Co.;  consequent! jt,  this 
a.«<signment  must  be  considered  as  creatmg  in 
Spooner,  Attwood  &  Co.  new  rights,  which  re- 
leased G.  &  H.  Van  Wagenen  from  the  obliga- 
tion to  receive  the  cargo.  But  Daniel  Cross  & 
Co.  (lid  not  purchase  with  the  funds  of 
the  claimants.  They  purchased  with  their 
own  funds.  They  inflicted,  therefore,  no 
injury  on  the  claimants  by  transferring  their 
44*]  "jS^^  ^^  *^®  money  *to  Spooner,  Attwood 
6:  Co.  The  effect  of  the  transaction  is  precise- 
ly the  same  ds  if  they  had  drawn  a  bill  in  favor 
<)f  Spooner,  AttwooS  &  Co.  for  the  amount  of 
the  invoice.  It  is  said  that  the  assignment  gave 
Spooner,  Attwood  &  Co.  an  election  to  ship 
the  goods,  or  to  dispose  of  them  otherwise,  and 
that  the  necessary  consequence  of  this  power 
of  election  is  a  correspondent  right  of  election 
in  G.  &  H.  Van  Wagenen  to  receive  or  reject 
thein.  The  court  does  not  view  the  transaction 
in  this  light.  The  assignment  to  Spooner,  Att- 
wood &  Co.  is  understood  by  the  court,  from 
the  evidence  furnished  by  the  letters,  and  the 
circumstances  and  objects  of  the  parties,  to 
have  lieen  subject  to  the  right  of  Daniel  Cross 
&  Co.  to  execute,  completely,  the  order  of  the 
claimants.  The  interest  of  all  parties  were  best 
promoted  by  pursuing  this  course,  and  they 
appear  to  have  pursued  it.  The  court  perceives 
nothing  which  can  iustify  the  opinion  that 
Spooner,  Attwood  &  Co.  had  a  right,  or  would 
have  been  permitted,  to  intercept  the  shipment. 
C'ertainly  it  was  neitljer  their  wish  nor  their  in- 
terest to  interrupt  it.  It  is  not  reasonable,  there- 
fore, to  suppose  that  they  would  hav<^created 
any  dit!lcu1ty  in  obtaining  a  right  to  claim 
the  amount  of  the  invoice  from  G.  &  U.  Van 
Wagenen  by  insisting  on  such  an  assignment 
iis  Daniel  Cross  &  Co.  would  have  been  un- 
willing to  make,  because  it  might  have  proved 
injurious  to  them,  without  l)enefitting  the  house 
they  meant  to  secure.  It  has  also  been  argued 
that  the  orders  most  probably  directed  a  shipment 
of  the  goods  when  the  non-intercourse  should  l>e 
45*]  removed,  *and  that  a  shipment  before 
that  time  was  without  orders,  and  at  the  riski; 
of  the  shipper.  The  court  does  not  think  this 
probable.  It  is  well  known  that  the  continu- 
ance of  the  laws  of  non-intercourse  was  con- 
sidered a^  depending  on  the  continuance  of  the 
orders  in  council.  It  is,  also,  perfectly  clear 
that  the  American  merchant,  who  should  per- 
mit his  goods  to  remain  in  Great  Britain  until 
intelligence  of  the  repeal  of  the  non -intercourse 
laws  could  be  conveyed  from  this  country  to 
that,  would  be  anticipated  by  all  others,  and 
would  bring  them  to  a  market  already  supplied. 
Nothing,  therefore,  would  be  more  reasonable 
than  to  order  them  to  be  shipped  on  the  revoca- 
tion of  the  orders  in  council.  This  idea  is  sup- 
ported by  the  letter  of  Daniel  Cross  &  Co. 
That  letter  indicates  no  doubt  of  the  propriety 
of  the  shipment. 
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Upon  a  view  of  the  whole  case,  the  majority 
of  the  court  is  of  opinion  that  this  is  not  a  case 
in  which  further  proof  ought  to  be  required, 
and  that  the  goods  by  the  Mary  and  Susan 
were  shipped  in  pursuance  of  the  orders  of  the 
claimants,  and  became  their  property  when  de- 
livered, for  their  use,  to  the  mafster  of  the  vessel, 
if  not  at  an  earlier  period. 

Sentence  of  the  Circuit  Court  affirmed  with 
eoata. 
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Goods,  the  property  of  merchants  actually  domi- 
died  1q  the  enemy's  countrj'  at  the  breaking  out  of 
n  war,  are  subject  to  capture  and  confiscation  as 
prize. 

The  fact  that  the  commander  of  a  private  armed 
vessel  vroB  an  alien  ehemy  at  the  time  of  the  capt> 
ure  made  bvhim,  does  not  invalidate  such  capture. 

The  Presidont's  in-stnictlons  of  the  28th  Au(f  ust, 
1812,  proh1bitinf7  the  interruption  of  vessels  coming' 
from  Oreat  Britain,  in  consequence  of  the  sup- 

goeed  rei>oal  of  the  British  orders  in  council,  must 
ave  been  actually  known  to  the  commanders  of 
vessels  of  war,  at  or  bef orf%  the  seizure,  in  order  to 
invalidate)  captures  made  contrary  to  the  letter  and 
spirit  of  the  Instructions. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  New  York.  This  was  a  claim  by 
Mr.  Richardson  for  a  portion  of  the  cargo  of 
the  same  ship  mentioned  in  the  preceding 
cause,  w^hich  portion  was  condemned  in  the 
District  and  Circuit  Courts.  The  claimant,  a 
native  of  Great  Britain,  and  a  naturalized  citi- 
zen of  the  United  States,  was  a  resident  mer- 
chant of  Liverpool  at  the  breaking  out  of  the 
late  war,  but  returned  to  this  country  in  the 
month  of  May,  1813.  after  knowledge  of  the 
capture,  and  pending  the  proceedings  in  the 
District  Court.  The  capture  was  made  on  the 
3d  of  September,  1812,  -within  18  miles  of 
Sandy  Hook,  in  13  fathoms  of  water,  where 
vessels  are  frequently  passing  and  anchoring, 
and  the  privateer  had  previously  spoken  at  sea 
another  privateer  and  a  pilot  boat  schooner 
from  Philadelphia.  *There  was  also  [*47 
contradictory  testimony  as  to  whether  the  com- 
mander of  the  privateer  had  knowledge  of  the 
President's  additional  instructions  of  the  26th 
of  August,  1812,  before  the  capture,  which,  as 
it  is  noticed  in  the  opinion  of  the  court,  it  is 
unnecessary  to  state.  By  those  instructions  the 
public  and  private  armed  vessels  of  the  United 
States  were  not  to  interrupt  any  vessels  Ixjlong- 
ing  to  citizens  of  the  United  States,  comine: 
from  British  jiortjs  to  the  United  States,  laden 
with  British  men^handise,  in  consequence  of 
the  alleged  repeal  of  the  British  orders  in  coun- 


NOTK.— 1.  (laimants  have  no  rig-ht  to  KtiRHt^^  tlie 
question  whether  the  captors  were  duly  cominl"*- 
sioned,  because  they  have  no  standintp  in  rourt  to 
assert  the  rights  of  the  United  States.  Though  the 
capture  wns  made  by  a  non-com  missioned  c«ptor, 
tho  priae  will  be  condemned  to  the  United  States. 

The  Pizarro,  2  Wheat..  227. 

Ships  of  war  and  privateers  both  cruiwe  under  a 
commission  from  tnelr  sovereljrn,  and  Iwth  make 
prizes  under  the  authority  of  that  commissicm.  In 
DOth  cases  the  Hovereitrn  is  the  captor,  and  Uio 
prize  vests  absolutely  In  him. 

The  SantiMsima  Trinidad,  1  Brock.  Marsh.,  478; 
8.  C.  alTd,  7  Wheat.,  283. 
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cil.  bat  were,  on  the  contrary,  to  give  aid  and 
a.«istaDce  to  the  same,  in  order  that  such  ves- 
sels and  their  cargoes  might  be  dealt  with  on 
their  arrival  as  might  be  decided  by  the  com- 
petent authorities. 

.St4)ekUm,  for  the  appellant  and  claimant, 
stated  that  tlus  was  a  case  of  9ummum  jtis, 
where  the  propertv  of  a  citizen,  shipped  with- 
out knowledge  of  the  war,  upon  the  repeal  of 
the  British  orders  in  council,  was  condemned 
upon  the  authority  of  The  Venus, ^  and  the  doc- 
trine of  domicile.  There  is  here  no  question  of 
proprietary  interest,  or  of  national  character, 
independent  of  this  particular  transaction.  But, 
unless  the  court  thinks  proper  to  review  its  de- 
cisions upon  the  effect  of  commercial  domicile, 
the  appellant  is  confined  to  three  points  in  sup- 
port of  his  claim: 

1st.  That  the  capture  was  niade  after  the 
commander  of  the  privateer  had  knowledge  of 
the  instructions  of  the  26th  of  August,  1812. 
48*]  *2d.  That  if  he  had  not  such  knowl- 
edge, condemnation  cannot  take  place,  as  the 
capture  was  made  subsequent  to  the  issuing  of 
the  instructions. 

3d.  That  the  commander  of  the  privateer  is, 
-and  was  at  the  time  of  the  capture,  an  alien 
enemy,  and,  consequently,  his  commission  is 
void. 

1.  This  is  a  question  of  fact,  to  be  deter- 
mined by  the  weight  of  testimony.  2.  The  in- 
structions were  certainly  communicated  to  the 
Cf>mmander  before  prize  proceedings  were  com- 
menced, and  it  was  the  duty  of  the  captors  to 
have  relinquished  the  property,  subject  to  the 
decision  of  government,  under  the  non-impor- 
tation act.  Capture  docs  not  vest  the  property 
4)f  the  goods  in  the  captore,  but  merely  aulhor- 
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izes  them  to  carry  in  for  adjudication.  The 
prize  act  of  the  26th  of  June,  1812,  sect.  6, 
shows  that  the  property  is  not  vested  in  them 
until  after  condemnation.  All  laws  take  effect 
from  their  enactment,  as  to  rights  of  property; 
and  at  common  law,  statutes  take  effect,  by  a 
fiction,  from  the  first  day  of  the  session  at 
which  they  are  passed.  The  instructions, 
issued  under  the  8th  section  of  the  prize  act, 
are  legislative  in  their  nature.  Captors  are  the 
mere  delegates  and  substitutes  of  the  sovereign ; 
their  authority  is  derived  from  him,  and  must 
be  exercised  in  conformity  with  the  will  of  the 
state.*  The  power  of  the  President  to  issue 
these  instructions  has  already  been  recognized 
by  the  court.  The  rights  of  war  and  peace 
depend  upon  the  fact  oi  the  existence  of  a  state 
of  war  and  peace,  *not  upon  the  knowl-  [*49 
edge  of  that  fact.  A  prize  made  after  a  declar- 
ation of  war,  without  knowledge  of  its  exist- 
ence, is  good;  and  a  prize  made  after  the  cessa- 
tion of  hostilities  is  bad,  without  regard  to  the 
circumstance  of  knowledge;  unless,  indeed, 
there  be  a  stipulation  in  the  treaty  of  peace  to 
prolong  hostilities  at  sea.^  3.  The  commission 
to  Johnson,  the  commander  of  the  privateer,  is 
null.  The  President  has  been  deceived  in  his 
grant;  for  he  could  never  have  intended  to 
commi8sionat«  a  person  to  commit  treason 
against  his  own  country.  The  acts  of  Con- 
gress, during  the  late  war,  put  alien  enemies 
under  restraints  w^hich  are  altogether  opposed 
to  the  idea  of  the  executive  being  authorized  to 
delegate  to  them  such  a  power  as  letters  of 
marque  and  reprisal  import. 

Hoffman,  for  the  respondents  and  captors. 
It  is  supposed  that  the  question,  as  to  the  appli- 

1.— 2  Azuni,  part  2,  c.  5,  art.  3,  sect.  4,  5, 7, 10. 
2.-2  Azunl,  part  2,  c.  4,  art.  1,  sect.  9, 11. 


It  is  enough  that  the  government  comes  into  the 
national  court  demandini;  the  condemnation  of 
an  offender,  and  the  court  never  inquires  whether 
the  party  or  thioK  prooeeded  afralnst  has  been  regr- 
ularly  or  irregularly  brougrht  under  attachment  or 
•complaint. 

The  Ouachita,  Blat<;hf.  Pr.  Cas.,  306. 
3.  The  commercial  domicile  of  a  merchant-,  at  the 
time  of  the  capture  of  his  groods,  determines  their 
character  as  hostile  or  neutral. 

Murray  v.  Schooner  Betsey,  2  Cranch,  64 ;  The 
Frances,  8  Cranch,  963;  Sloop  Chesterf  2  Dall., 
41;  Maley  v.  Shattuck,3  Cranch,  488;  Living- 
ston V.  Mar.  Ins.  Co.,  7  Cranch,  606 ;  The  Friend- 
acbaft,  4  Wheat.,  105:  Young  v.  U.  S.,  7  Otto, 
38;  The  Emanuel,  1  Rob.  K.,249;  Belle  v.  Held, 
1  Maule  &  Selw.,  738;  The  Venus,  8  Cranch, 
253. 
Property  belon^inff  to  a  merchant  residing  and 
tradlog  at  an  enemy's  port  is,  when  captured,  lia- 
ble to  condemnation  as  enemy's  property. 
The  Delta.  Blatchf .  Pr.  Cas.,  133. 
Although  toe  ship  carries  a  neutral  flag,  if  her 
f  »wners  reside  in  the  country  of  an  enemy  she  may 
be  condemned  as  a  prize. 

The  San  Jose  Indiano,  2  Gall.,  268. 

Property  captured  at  sea,  and  owned  by  persons 
n^dent  in  an  enemy's  country,  is  hostile,  and  sub- 
ject to  condemnation,  without  regard  to  the  indi- 
vidual opinions  or  sympathies  of  the  owner:  and 
although  be  Is  the  subject  of  a  neutral  nation,  or  of 
the  capturing  belligerent,  and  has  expressed  no  dis- 
loyal eentiments  towards  his  native  country,  his 
Pfrsldence  in  the  enemy's  country  impresses  upon 
his  property  engaged  in  commerce,  and  found  on 
the  hJgh  seas,  a  hostile  character,  and  subjects  it  to 
penalties  as  such. 

Wheat.  1.  U.  S.,  Book  4. 


The  Amy  Warwick.  2  Sprague,  128 ;  8.  C,  14  Law 
Kep.  N.  S.,  494;  'The  Lilla.  2  Sprague,  277:  The 
Mary  Clinton,  Blatchf.  Pr.  <^.,  656;  Hill  v. 
U.  8.,  8  Ct.  of  CI.,  470;  Qreen  v.  U.  8.,  8  Ct.  of 
CI.,  412. 
The  property  of  a  commercial  house,  established 
in  the  enemy's  country,  is  subject  to  seizure  and 
condemnation  as  prize,  though  some  of  the  part- 
ners have  a  neutral  domicile. 

The  Antonio  Johanna,  infroy  159;  The  Cheshire, 
3  Wall.,  zn:  The  Frances,  1  Gall., 618;  The  San 
.lose  Indiano,  2  Gall.,  268;  WlUson  v.  Maryatt^ 
8  Term  Kep.,  31 ;  McConnell  v.  Hector,  3  Bos. 
&  Pul.,  113;  The  Indian  Chief,  3  Rob.  R.,  12; 
The  Anna  Catharina,  4  Rob.  R.,  107;  The  Pres- 
ident, 6  Rob.  R.,  277 ;  Lord  Stowell,  1  Hagg. 
Adm.  R.,  lOd,  1(H. 
3.  The  instructions  of  the  President  of  Aug.  28, 
1812,  referred  to  in  above  ca.«je,  are  considered  in 
The  Mary,  9  Cranch,  128,  149,  150.    The  court  there 
say:  "  When  the  orders  in  council  were  repealed, 
large  shipment«i  were  made  of  British  merchandise 
by  American  merchants,  in  the  full  confldenee  that 
the  American  restrictive  sj'stem  would  fall  with 
the  orders  which  produced  it.  This  opinion,  and  the 
proceeding8  In  conse<iuence  of  it,  were  thought 
excusable  both  by  the  executive  and  legislative 
departments  of  gorernment."    "The  instructions 
of  the  President  relate  only  to  the  departure  of  the 
vessel."    "That  the  instructions  were  intended  to 
protect  from  capture  all  vessels  which  had  sailed 
in  that  confidence  which  was  inspired  by  the  repeal 
of  the  British  orders  in  council,  however  the  voy- 
age might  be  protracted,  is  apparent  from  their 
language,  and  from  the  fact  that  they  continued  to 
be  delivered  to  the  aiined  vessels  of  the  United 
States  after  the  ptissage  of  the  act  of  the  2d  of  Janu- 
ary, 1813." 
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cation  of  the  law  of  domicile  to  this  case,  is  at 
rest. 

Marshall,  Ch.  J.  The  court  considers  that 
question  completely  settled,  and  not  open  for 
argument. 

Moffman.  1.  As  to  the  instructions.  It  is 
admitted  that  the  former  decisions  of  the  court 
make  them  obligatory.  The  instructions  could 
not,  in  fact,  have  been  communicated  to  the 
commander  of  the  privateer  previous  to  the  capt- 
ure; and  they  are  not,  ipto  faeto,  and  perse, 
ISO*]  revocatory  of  the  right  to  capture.  *The 
instructions  must  either  have  been  actually 
communicated  or  the  privateer  must  have 
been  in  port  after  they  were  promulgated,  in 
order  to  affect  the  right  to  capture.  Such  is 
the  spirit  of  the  former  decisions.*  Cruisers 
are  not  to  act  upon  informal  information  at 
sea,  as  they  might  be  deceived  by  their  rivals 
and  competitors;  in  port,  knowledge  must  be 
implied,  in  law.  from  the  certainty,  publicity, 
and  notoriety  of  the  fact.  The  right  of  prop- 
erty does  vest,  by  capture,  to  be  subsequently 
consummated  by  condemnation;  quoad,  the 
belligerents  the  right  vests ;  the  property  of  the 
enem^  is  devested  as  to  his  rights.  The  claim- 
ant IS  an  enemy,  pro  hoc  vice,  2.  The  affi- 
davits to  prove  the  commander  of  the  privateer 
an  alien  enemy,  were  irregularly  taken.  The 
cause  was  open,  as  it  were,  to  plea  and  proof; 
but  the  further  proof  was  confined  to  the  com- 
munication of  the  instructions;  and  the  sim- 
plicitv  of  the  prize  proceedings  forbids  going 
out  of  the  limits  prescribed  in  the  order  for  fur- 
ther proof. 

Pinkney,  on  the  same  side.  The  court  will 
not  regai^  the  particular  hardship  of  the  case, 
but  will  only  be  anxious  to  administer  the  law 
of  nations  and  of  the  land,  as  they  are  applica- 
ble to  the  rights  of  the  parties.  1.  Knowledge 
of  the  instructions  was  communicated  to  the 
captor  before  the  deduetio  infra  prcmdta;  be- 
fore the  prize  proceedings  were  commenced; 
before  condemnation;  but  after  the  seizure, 
which  vested  an  inchoate  right  in  the  captor. 
It  is  said,  the  written  law  prohibited  him  from 
6 1*]  making  it ;  'but  that  is  settled,  and  the 
court  have  said  the  instructions  were  not  to  be 
likened  to  statutes.  They  are  merely  directory 
from  a  superior  to  a  person  in  a  subordinate 
capacity;  and  they  must  be  received  bv  him,  or 
they  cannot  have  the  binding  force  of  instruc- 
tions; they  were  not  law  until  communicated: 
then  only  they  rise  into  law.  It  is  also  said 
that  the  capture  was  well  made,  but  subsequent 
knowledge  shall  overreach  and  vitiate  it.  In 
every  case  of  capture  of  goods,  in  their  transit 
to  this  country,  after  the  repeal  of  the  British 
orders  in  council, the  same  fact  must  have  been 
known  before  condemnation.  The  instructions 
inhibited  the  capture  and  interruption  of  Ameri- 
can vessels  coming  from  British  ports;  but  the 
President  could  have  no  authority  to  devest 
rights  once  vested ;  and  there  is  nothing  in  the 
instructions  to  prohibit  bringing  in  for  adju- 
dication after  the  capture  was  made,  nor  to 
prohibit  prize  proceedings  after  bringing  in  for 
adjudication.  By  the  fourth  section  of  the  prize 
act,  it  is  provided,  "That  all  captures  and 
prizes  of  vessels  and  property  shall  he  forfeited, 
and  shall  accrue  to  the  owners,  officers,  and 
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crews  of  the  vessels  by  whom  such  captures 
and  prizes  shall  be  made;  and,  on  due  condem- 
nation had,  shall  be  distributed,"  &c. ;  by  which 
an  inchoate  riffht  vested  on  the  capture,  to  be 
consummated  by  condemnation.  The  prize  law 
of  France  and  Spain  vests  the  property  imme- 
diately ;  other  countries  require  bringing  infra 
prmdaium  and  condemnation.  Capture  gives, 
everywhere,  a  right  to  privateers,  though  it 
may  not  give  an  indefeasible  right  to  public 
ships.  A  qualified  and  provisional  *prop-  [*62 
erty  is  vested;  and  it  is  held,  both  in  France 
and  England,  that  the  crown  cannot  interfere 
to  stop  prize  proceedings  where  private  parties 
have  an  interest.  Admit  that  no  ri^ht  of  prop- 
erty is  acquired,  is  no  ri^ht  acquired?  Most 
certainly  an  incipient  right  is  acquired,  to  be 
afterwards  consummated ;  and  the  instructions 
cannot  have  the  effect,  retroactively,  to  defeat 
the  right  of  the  captors  to  proceed  to  adjudica- 
tion. The  case  of  a  treaty  of  peace,  stated  on 
the  other  side,  illustrates  this  idea.  Belief  is 
nothing ;  fact  is  everything.  The  captor  exer- 
cises a  belligerent  right;  the  treaty  repeals  his 
commission  and  abrogates  his  right.  Suppose 
a  capture  made  the  day  before  the  treaty  is 
signed,  does  it  prevent  lus  going  on  and  periect- 
ing  his  right?  Certainly  not ;  and  the  same  is 
the  case  with  the  instructions:  if  they  do  not 
stand  in  the  way  of  the  capture,  th^  do  not 
stand  in  the  way  of  condemnation.  They  did 
not  stand  in  the  way  of  capture,  because  they 
were  unknown ;  they  do  not  stand  in  the  way  of 
condemnation,  because  that  is  a  mere  consum- 
mation of  the  incipient  right  acquired  bv  capt- 
ure. 2.  The  court  have  no  right  to  look  ieyond 
the  President's  commission;  the  captor  stands 
everywhere  upon  it,  especially  in  the  prize  courts 
of  the  power  by  whom  it  is  issued;  and  there 
is  no  case  where  the  contrary  was  ever  main- 
tained. 

Dexter,  for  the  appellant  and  claimant.  1.  It 
is  said  the  claimant  must  either  prove  that  the 
privateer  had  been  in  port  or  that  the  instructions 
were  *actually  communicated  to  the  com-  [*53 
mander.  If  it  were  intended  to  make  him  a 
wrong-doer,  strict  proof  of  knowledge  might 
be  e&sential ;  without  such  proof,  he  would  be 
excusable  from  paying  costs  and  damages ;  but 
he  does  not  thereby  acquire  any  indefeasible 
right  to  the  thing  captured ;  and  restitution  must 
be  ordered.  The  claimant  seeks  restitution 
only,  and  the  first  question  is,  whether  the  captor 
had  knowledge  of  the  issuing  of  the  instruc- 
tions, no  matter  how  it  came  to  him.  2.  But 
supposing  that  he  had  not  this  knowledge  be- 
fore the  seizure;  it  was  communicated  to  the 
prize-master  while  he  was  carrying  in  the  ship 
for  adjudication.  He  was  bound  by  the  in- 
structions **not  to  interrupt,  but,  on  the  con- 
trary, to  give  aid  and  assistance  "  to  the  ship 
he  captured.  Does  the  right  to  proceed  con- 
trary to  the  instructions  vest  at  the  time  of 
boarding,  or  manning?  It  undoubtedly  vested 
when  the  ship  was  completely  brought  infra 
prcpsidia.  But  the  acts  done  in  the  intermedi- 
ate time  between  that  and  the  taking  posses- 
sion, constituted  an  interruption  contrary  to  the 
letter  and  spirit  of  the  instructions.  The  right 
acquired  by  the  seizure  was  inchoate,  and  was 
sought  to  be  consummated  after  the  rule  of  con- 
duct prescribed  by  the  President  became  known 
to  the  captor.     The  rule  as  to  capture  vesting  the 

Wheat.  1. 


1816 


The  Mart  and  Susan,  Richardson,  Claimant. 


58 


property  is  various  and  fluctuating  in  different 
times  and  nations.  The  distinction  here  is, 
tliat  an  inchoate  right  may  be  defeated  by  a 
knowled^  of  the  instructions  subsequently 
communicated;  but  a  consummated  right  can- 
not. The  President  has  authority,  both  by 
our  municipal  constitution  and  public  law,  to 
54*]  prosecute  *a  war  lawfully  declared ;  he 
may  exempt  this  or  that  thing  from  attack^  or 
capture,  by  land  or  by  sea.  Suppose  an  enter- 
prise commenced  before  knowledge  of  an  order 
from  him  countermanding  it,  could  the  block- 
ade, or  siege,  or  expedition,  be  continued  after 
such  revocation  became  known?  The  captor 
has  acquired,  in  the  present  case,  no  private 
risrht  which  the  instructions  cannot  defeat. 
Government  may,  by  compact  with  foreign  na- 
tions, devest  inchoate  rights;  in  a  treaty  of 
peace,  restitution  of  captures  on  both  sides 
may  be  stipulated.  *  8.  The  order  for  further 
proof  justifies  the  admission  of  testimony  as  to 
the  alien  enemy  character  of  the  commander. 
The  President's  commission  is,  doubtless,  con- 
clusive, wherever  he  acts  within  the  authority 
confided  to  him  by  the  laws;  but  he  cannot 
commission  an  alien  enemy,  whose  sovereign 
would  have  a  right  to  punisn  him  us  a  traitor: 
and  even  a  naturalized  citizen  has  no  right  to 
cruise  against  his  native  country. 

Johnson,  c/.,  delivered  the  opinion  of  the 
court: 

It  is  not  necessary  to  go  into  a  consideration 
of  the  national  character  or  future  designs  of 
the  claimant  in  this  case.  It  has  been  solemnly 
settled,  and  must  henceforth  be  considered  as 
the  positive  law  of  this  court,  that  shipments 
made  by  merchants,  actually  domiciled  in  the 
enemy's  country  at  the  breaking  out  of  a  war, 
55*J  partake  of  the  nature  of  *enemy  trade, 
and,  as  such,  are  subject  to  belligerent  capture. 
Whatever  doubts  may  have  once  been  enter- 
tained on  this  bench,  with  regard  to  the  neccH- 
siiy  or  propriety  of  adopting  the  principle  into 
the  jurisprudence  of  this  country,  they  are  now 
either  dissipated  or  discarded;  and  the  charac- 
ter, views,  and  even  the  subsequent  acts  of  such 
a  shipper,  cannot  vary  the  conclusion  of  law 
upon  his  claim.  ^ 

50*]  *Stre88  has  been  laid,  in  the  arffument 
liefore  this  court,  on  the  fact  that  Charles 
Johnson,  the  commander  of  the  Tickler,  is 
an  alien  enemy;  but  on  this  point  we  are  nnani- 
57*]  mous  that  it  makes  no  difference  *in  the 
case.  Admitting  that  this  circumstance  should 
Xtear  at  all  upon  the  decision  of  the  court,  the 
utmost  that  could  result  from  it  would  be  the 
condemnation  of  his  interest  to  the  government 

I.— Vide  Convention  of  1800,  between  the  United 
States  and  the  French  Republic ;  by  the  30th  article 
of  which,  restitution  of  public  ships  captured  on 
both  sides  was  stipulated. 


as  a  droit  of  admiralty.  The  owners  and  crew 
of  the  Tickler  are  as  much  parties  in  this  court 
as  the  commander,  and  his  national  character 
can  in  nowise  affect  their  rights.  But  this  court 
can  see  no  reason  why  an  alien  enemy  Hliould 
not  be  commissioned  as  commander  of  a  pri- 
vateer. There  is  no  positive  law  prohibiting 
it ;  and  it  has  been  the  universal  practice  of  na- 
tions to  employ  foreigners,  and  even  deserters, 
to  fight  their  battles.  Buch  an  individual  knows 
his  fate  should  he  fall  into  the  hands  of  the 
enemy ;  and  the  right  to  punish  in  such  case  is 
acquiesced  in  by  all  nations.  But,  unrestrained 
by  positive  law,  we  can  see  no  reason  why  this 
government  should  be  incapacitated  to  delegate 
the  exercise  of  the  rights  of  war  to  any  indi- 
vidual who  may  command  its  confidence,  what- 
ever may  be  his  national  character. 

The  only  grounds,  then,  on  which  the  right 
of  restitution  can  be  contended  for  in  this  case, 
arise  out  of  the  President's  instructions  of  the 
28th  of  August,  1812.  On  these,  three  points 
are  made:  1st.  That  Johnson  had,  in  fact,  or 
ought  from  circumstances  to  be  presumed  to 
have  bad,  notice  of  those  instructions.  2d.  If 
he  had  not  at  the  time  of  the  capture,  yet,  hav- 
injj.  received  them  before  the  arrival  of  the 
pnze  in  port,  he  was  bound  then  to  have  dis- 
charged her.  3d.  That  notice  of  the  instruc- 
tions was,  in  fact,  unnecessary,  as  the  instruc- 
tions of  the  President  had,  *a8  to  the  r*58 
conduct  of  privateers,  all  the  operation  of  laws. 

On  the  second  and  third  of  these  points  there 
exists  but  one  opinion  in  this  court.  Although 
some  doubt  may  be  entertained  relative  to  the 
form  or  nature  of  the  notice  necessary,  yet  we 
all  agree  that  some  notice  is  necessary,  and  that 
notice  must  precede  the  capture.  Instruction, 
6X  vi  termini,  IS  individxxa].  Instruction  to  A, 
independent  of  legal  privity  or  identification, 
is  not  instruction  to  B.  iNot  so  with  laws; 
their  power  floats  on  the  atmosphere  we  breathe. 
Necessity,  or  convention,  or  power,  has  given 
them  a  legal  ubiquity  co-extensive  with  the 
legislative  power  or  the  government  that  enacts 
them.  Notice  here  is  altogether  unncessary, 
unless  made  so  by  the  law  itself.  It  is  the  ifie 
volo,  tie  jubeo,  of  sovereign  power,  of  which 
every  individual  .^subject  to  its  juri.sdiction  is 
presumed  to  have  notice,  though  time  and 
distance  stamp  absurdity  on  the  supposition. 
Unquestionably,  the  same  operation  might  by 
law  have  been  given  to  instructions  emanating 
from  the  President;  but  this  has  not  been  done; 
on  the  contrary,  the  clause  itself  which  vests 
the  power  in  the  executive  holds  out  the  idea 
of  the  necessity  of  notice.  That  this  notice 
must  necessarily  precede  or  accompany  capture 
we  are  induced  to  infer  from  this  consideration. 
By  capture  the  individual  acquires  an  inchoate 
statutory  right,  an  interest  which  can  only  be 


2.— The  effect  of  domicile  or  commercial  inhabit- 
ancjr,  upon  national  character  was  recocrnized  by 
the  Continental  Court  of  Appeals  In  prize  caiiHCH 
durtnir'the  war  of  the  revolution.  (2  Dallas,  42, 
Claim  of  Mr.  Vantelengrer.)  It  was  determined  bv 
the  Supreme  Court,  during  the  ho(<tilitle9  with 
>nince,  that  a  citizen  residintir  in  a  foreijfQ  neutral 
country  acquired  the  commercial  prlvileKCS  attach- 
ed to  his  domicile,  and  wa»,  oonHCMiuently,  exem|>t 
frr>m  the  operation  of  the  law  of  his  own  country 
»u8pendlair  the  intercourse  with  the  French  domin- 
ions. (S  Cranch,  05,  Murray  v.  The  Charming  Bet- 
tiey.)    The  national  legislature  have  adopted  the 
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same  principle  in  the  act  of  the  3d  of  March.  1800, 
applyingr  the  rule  of  reclpr<K'Ity  in  caneft  of  salvage 
to  ''the  vessels  or  laroods  or  persons  permanently  resi- 
dent within  the  territory,  and  under  the  protection, 
of  any  foreiirn  afovernment,"  &c.;  and,finally,  before 
he  case  of  The  Venus, the  Supreme  Court  applied  the 
same  principle  to  the  law  of  insurance,  and  held  a 
warrantv  of  neuti'ality  to  be  satisfied  by  the  resi- 
dence of  the  party  as  a  merchant  in  a  neutral  coun- 
try. (Living'st<m  and  Gilchrist  v.  The  Maryliind  In- 
surance Company,  February  Term,  1813.)  i  his  w»« 
an  action  on  a  policy  of  insurance,  containiuK  h 
warranty  that  the  property  was  neutral.    That  wur- 
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defeated  by  the  supreme  le^slative  power  of 
the  Union.  Condemnation  does  nothmg  more 
than  ascertain  that  each  individual  case  is  with- 
in the  prize  act,  and  thus  throws  the  individual 
59*]  upon  his  right  acquired  by  *belligerent 
capture.  Should  the  prize  act,  in  the  interim, 
be  repealed,  or  its  operation  be  suspended  by 
the  provisions  of  a  treaty,  there  no  longer  exists 
a  law  to  empower  the  courts  to  adjudge  the 
prize  to  the  individual  captor.  We  can  see 
nothing  in  the  objects  of  the  law  authorizing 
the  President  to  issue  his  instructions,  nor  in 
the  instructions  themselves,  which  can  support 
the  idea,  that  that  which  was  law^fully  prize  of 
war  at  the  time  of  capture  should  cease  to  be  so 
upon  subsequent  notice  of  the  instructions.  Both 
the  act  itself  and  the  instructions,  in  Uieir 
plain  and  obvious  sense,  may  well  be  construed 
so  as  to  arrest  the  arm  of  hostility  before  it  has 
given  the  blow.  But  not  only  is  there  nothing 
either  in  the  act  or  instructions  to  which  an 
ulterior  operation  can  be  given,  but  the  policy 
of  the  country,  as  well  as  the  fair  claims  of  the 
prowess,  perseverance,  and  expenses  of  the 
individual  forbid  our  giving  an  effect  either  to 
the  act  or  the  instructions  which  will  deprive 
the  captor  of  the  just  fruits  of  his  bravery  ^nd 
enterprise.  The  fact  of  notice,  then,  alone  re- 
mains to  be  considered;  and  this  must  either 
be  inferred  from  circumstances  or  received 
upon  the  evidence  of  confession.  On  this  point, 
computation  of  time  becomes  material.  The 
capture  was  made,  as  we  collect  from  the  offi- 
cers and  crew,  on  the  8d  of  September;  but  as 
the  nautical  calculation  of  time  commences  at 
noon,  this  may  mean  on  the  morning  of  the  4th 
of  September;  The  additional  instructions  bear 
date  the  28th  of  August,  and  were,  probably, 
forwarded  by  the  mail  of  the  29th.  It  cannot, 
therefore,  be  supposed  that  thev  were  published 
60*]  in  Philadelphia  before  the  Slst  *of 
August,  nor  in  New  York  before  the  2d;  at 
any  rate,  not  before  the  1st  of  September.  This 
certainly  leaves  time  enough  for  the  informa- 
tion to  have  been  communicated  from  New 
York,  but  renders  it  impossible  that  it  could 
have  been  received  either  from  the  Eagle  or 
the  pilot  boat,  as  they  were  both  spoken  off 


Charleston,  and  the  latter  was  seven  days  out; 
whereas  the  Tickler  left  St.  Marys,  in  Georgia, 
on  the  24th.  Whether  such  information  was 
not  in  fact  communicated  off  New  York,  is  a 
point  on  which  the  evidence  would  leave  us 
little  room  for  a  contrariety  of  opinion,  were 
it  not  for  the  loss  of  the  log-book  and  jour- 
nal. For  this  circumstance,  taken  in  conjunc- 
tion with  the  evidence  of  confession,  some  of 
the  court  are  inclined  to  entertain  an  unfavor- 
able idea  of  the  captor's  cause.  But  the  ma- 
jority are  of  opinion  that  they  cannot  attach 
so  much  importance  to  it.  The  evidence  of 
Paine,  Ferris,  and  Warren,  all  officers  of 
the  privateer,  and,  at  the  time  of  testifying, 
devested  of  all  interest  in  the  capture,  positive- 
ly negatives  the  only  fact  from  which  notice 
could  be  implied,  to  wit,  the  speaking  of  any 
vessel  beside  the  Eagle  and  the  pilot  boat,  pre- 
vious to  the  capture  of  the  Mary  and  Susan. 
And  this,  we  think,  is  supported  by  probability, 
when  it  is  considered  how  very  few  vessels  at 
that  time  could  venture  to  leave  our  ports;  that 
there  is  no  probability  the  Tickler  could  have 
ventured  to  lie  off  and  on  the  port  of  New  York 
any  length  of  time;  and  that,  from  her  leaving 
the  port  of  St.  Marys  to  her  arrival  at  New 
York,  there  elapsed  no  more  than  the  ordinary 
time  of  performing  that  voyage.  In  addition 
to  which  considerations  *we  cannot  but  [*6 1 
think  that  a  copy  of  the  iournal  of  this  voyage 
was,  as  it  ought  to  have  oeen,  deposited  in  the 
custom-house;  and  this  circumstance,  whilst  it 
was  calculated  to  make  the  captor  less  careful 
in  preserving  the  original,  enabled  the  claim- 
ant to  avail  himself  of  every  advantage  which 
could  have  been  derived  from  the  original. 
On  the  evidence  of  confession,  we  are  not  in- 
clined to  enter  into  the  consideration  of  the 
depositions,  intended  on  the  one  hand  to  sup- 
port, and  on  the  other  to  impugn,  the  credibil- 
ity of  Waldron  and  Garnsey.  Nothing  can  be 
more  painful  than  the  necessity  of  entering  upon 
such  investigations;  nothing  naore  unsatis&^toij 
than  to  found  a  legal  decision  as  to  the  credi- 
bility of  a  witness  upon  oral  testimony,  un- 
supported by  the  emdentia  rei.  In  this  case 
we  are  induced  to  conclude   that   these  wit- 


ranty  was  determined  to  be  satisfied  by  the  emlgra- 
tion  of  the  party,  a  Spanish  subject,  to  the  United 
States,  and  reslalng'  there  before  the  breakingr  out 
of  the  war  in  1804,  between  Great  Britain  and 
Spain,  the  proi>erty  having  been  captured  by  a 
British  cruiser,  and  oondeinnod  in  the  Prize  Court 
nt  Halifax  as  Sptuilsh  property.  A  majority  of  the 
court  were  of  opinion  that  the  insured  was  to  be 
considered  as  a  merchant  of  the  United  States, 
whether  he  carried  on  trade  j^peneraUy  or  con- 
fined himself  to  a  trade  from  the  United  States  to 
the  Spanish  provinces. 

See,  also,  1  Johns.  Gas.,  363;  Arnold  v.  The  United 
Insurance  Company ;  1  Caines'  Kep.,  00 ;  Jenks  v. 
Hallett:  2  Johns.  Ca.^.,  481;  Johnston  v.  Ludlow; 
1  Cainos*  Ca.H.  in  error,  29,  2  Johns.  Cjis.,  476;  Du- 
jruet  V.  Rhlnelander  ct  <il.  It  is  much  to  be  lament- 
ed, that  we  have  not  printed  i^eports  of  the  decis- 
Icms  in  the  British  Supreme  Court  of  prize,  as  many 
interesting  point*  have  doen  decided  liefore  the 
Tx>rd8  of  Appeal,  of  which  we  have  no  other  ac- 
count than  occasional  lo<^e  references  to  them. 
•  AmonK  these  i**  the  case  of  Afr.  Dutilth,  mentioned 
by  Dr.  Robinson  in  The  Indian  Chief,  3  Adm.  Hep., 
31, which  is  more  particularly  stated  by  Sir  Jonn 
Nlcholl,  in  a  manuscript  report,  in  the  possession  of 
the  editor,  of  the  hoarlnff  of  the  case  of  The  Harmo- 
ny, Bool,  before  the  lonis,7th  of  July,  1808.  "The 
case  of  Dutilth,  also,  illustrates  the  present.    He 
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came  over  to  Europe,  as  it  is  stated,  in  ITfti,  about 
the  end  of  July,  a  time  when  there  was  a  j?reat  deal 
of  alarm  on  account  of  the  state  of  commerce  in 
Europe.  He  went  to  Holland,  then  not  only  in  a 
state  of  amity,  but  also  of  alliance  with  this  coun- 
try ;  he  continued  there  until  tlie  French  ent>ered. 
During  the  whole  time  he  was  there  he  was  with- 
out any  ^tabllshment.  He  had  no  countinj^- house; 
he  had  no  contracts  nor  dealings  with  contractors 
there.  He  employed  merchants  there  to  sell  his 
property,  paying  them  a  commission.  Upon  the 
French  entering  into  Holland  he  applied  for  ad- 
vice, to  know  what  was  left  for  him  to  do  under 
the  circumstances,  ha\^ng  remained  there  on  ac- 
count of  the  doubtful  state  of  mercantile  credit, 
which  not  only  affected  Dut«h  and  American,  but 
English  houses,  who  were  all  looking  after  the  state 
of  credit  in  that  country.  In  17»4,  when  the  French 
came  there,  Mr.  Dutilth  applied  to  Mr.  Adams,  who 
advised  him  to  stay  until  he  could  get  a  pa.«»sport. 
He  continued  there  until  the  latter  end  of  that 
year,  and  having  wound  up  his  concerns  he  came 
away.  Rome  part  of  his  property  was  captured  be- 
fore he  came  there.  That  part  which  was  taken 
before  he  came  there  was  restored  to  him  (The 
Fair  American,  Adm.,  1798),  but  that  part  which 
was  taken  while  he  wa«  there  was  (.condemned,  and 
that  because  he  was  in  Holland  at  the  time  of  the 
capture."  (The  Hannflial  and  Pomona  Lords,  180U..I 
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nesses  miBunderstood  Johnson;  that  the  knowl- 
edge of  which  the  latter  spoke  was  that  ac- 
quired subsequent  to  the  capture;  that  it  could 
not  have  related  to  any  other  knowledge  we 
think  incontestible,  from  the  single  considera- 
tion that  the  evidence  in  the  case  proves  it  to 
have  been  inconsistent  with  the  fact.  It  was 
not  possible,  under  the  circumstances  of  the 
caj^e,  that  such  knowledge  could  have  been 
rommunicated  for  want  of  the  means  of  com- 
munication, and  that  it  was  not,  is  i)08itively 
sworn  to  by  three  witnesses  whose  testimony 
stands  wholly  unimpeached. 
Sentence  of  the  Ok^uit  Court  affirmed  icith 

au>d-Blatchf.  Pr.  76. 
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^[PRIZE.] 


THE  RUGEN.    Buhring,  Clai/mnt. 

A  question  of  proprietary  interest,  and  of  trad- 
inif  with  the  enemy. 

4  PPEAL  from  the  Circuit  Court  for  the  Dis- 
Ix.  trict  of  Georgia.  The  schooner  Rugen  and 
cargo  were  libel^  in  the  District  Court  for  that 
district ,  as  a  prize  of  war,  either  as  belonging 
to  the  enemies  of  the  United  States  or  as  the 
property  of  citizens  who  had  been  trading  with 
the  enemy.  A  claim  was  interposed  by  Mr. 
Buhring,' a  subject  of  the  King  of  Sweden,  on 
the  ^ound  that  both  vessel  and  cargo  belonged 
to  him,  and  were  bona  fids  neutral  property. 
This  claim  was  rejected  by  the  District  Court ; 
which  sentence  was  affirmed  by  the  Circuit 
Court,  and  thereupon  the  claimant  appealed  to 
tliis  court. 

Cfuirlton,  for  the  appellant  and  claimant, 
stated  that  the  ship  was  formerly  British,  had 
been  captured,  condemned  as  pnze  of  war  in 
the  District  Court,  and  sold  by  the  marshal  to 
one  Bixby,  who  sold  to  Buhring,  the  present 
claimant.  1.  He  cited  the  case  of  The  Sisters^ 
as  to  the  proprietary  interest,  and  argued  that 
the  regularity  of  the  papers  is  prima  facie  evi- 
dence of  neutrality,  and  conclusive,  unless  re- 
butted by  contradictory  proof.  The  primitive 
63*]  *national  character  of  the  ship  was 
changed  by  condemnation,  and  the  sale  to  a 
neutral  was  legal.'  Testimony  was  irregularly 
admitted,  which  was  neither  taken  in  prepara- 
torio  nor  found  on  board,  nor  invoked  from 
any  other  captured  vessel.  2.  The  voyage  was 
stnctly  within  the  range  of  neutral  rights.  If  the 
neutral  cliaract^r  of  the  ship  and  cargo  was  es- 
tablished, the  destination  was  immaterial, 
whether  to  an  enemy  or  neutral  port.  But  the 
ship  was,  in  fact,  destined  to  a  neutral  port, 
and  diverted  from  her  course  by  the  enemy's 
vessel  La  Decouverte.  False  papers  may  be 
used, if  not  to  cover  enemy's  property,  or  evade 
belligerent  rights;^  and  this  court  is  not  bound 

1.-4  Bob.,  Ul. 

2.-1  Bob.,  104,  The  Welvaart. 

3.— 1  Bob.,  139,  The  Vrow ;  3  Rob.,  147,  The  Flora 
and  Commerolum  ;  4  Rob.,  166,  The  Convenlentia : 
lb.,  87,  The  Caroline. 
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to  take  notice  of,  or  enforce,  the  revenue  laws 
of  other  countries.  8.  The  property  ought  to 
be  restored  with  costs  and  damages,  because  the 
documentary  evidence  proclaimed  the  neutral 
character  of  the  ship  and  cargo. 

The  Attorney- General  and  Pinkney,  for  the 
respondents  and  captors,  stated  that  this  was 
one  of  the  plainest  cases  for  condemnation  that 
ever  came  into  a  court  of  prize,  upon  two 
grounds: 

1st.  That  the  real  property  was  not  in  the 
claimant,  but  in  a  citizen  of  the  United  States. 

2d.  That  it  was  taken  trading  with  the 
enemy. 

1.  In  The  Odin*  where  the  papers  were  com- 
plete, and  res  gesta  similar  to  the  transactions  in 
this  *case,  confiscation  was  decreed.  f*64t 
The  conduct  and  resources  of  the  claimant 
were  the  same  as  those  of  Krefting,  The  Dane. 
According  to  the  doctrine  of  Sir  William  Scott, 
exercising  ownership  by  the  same  master  is 
conclusive;*  but  here  the  former  owner  con- 
tinued to  exercise  dominion  over  the  thing  pre- 
tended to  be  transferred  in  his  own  proper  per- 
son. The  ship  also  cotitinued  in  her  originally- 
intended  enaployment,  which  was  another  badge 
of  fraud.*  The  cases  cited  were  of  a  transfer 
by  the  enemy  to  a  neutral,  and  the  former 
master  continued ;  but  here  the  citizen  wishing 
to  trade  with  the  enemy  takes  a  foreign  garb  to 
deceive,  not  a  foreign, but  his  own  government. 
Tliis  case  is  to  be  arranged  under  that  branch 
of  public  law  which  depends  upon  the  munic- 
ipal laws  of  allegiance ;  and  the  presumption 
is  more  irresistible  than  in  the  other,  where  the 
property  is  taken  and  proceeded  against  as 
enemy's  property.  The  vis  major,  by  which  it 
is  alleged  the  ship  was  compelled  to  enter  an 
enemy's  port  on  the  outward  voyage,  is  not 
such  as  would  be  admitted  as  an  excuse  for  de- 
viation, even  in  a  fiscal  case,  or  in  an  action  on 
a  policy  of  insurance.  The  indorsement  of  a 
ship's  papers  by  the  enemy's  vessel  might  have 
produced  a  certain  effect;  but  in  the  view  of  the 
law  of  nations,  a  parol  order  could  have  no 
effect,  tending  to  confiscation  in  a  prize  court, 
or  even  detention  for  trial.  The  falsification 
and  spoliation  of  papers,  in  this  case,  would 
alone  be'sufllcient  to  justify  condemnation.^ 
♦Spoliation of  papers  maybe  explained  [*65 
by  the  preparatoiy  examinations  so  as  to  affect 
the  question  of  costs  only ;  but  here,  taken  in 
connection  with  the  simulated  papers,  the  false 
destination,  and  the  other  circumstances  of 
mala  fides,  it  is  conclusive.  Much  of  the  evi- 
dence in  the  case,  according  to  the  strict  regu- 
larity of  prize  practice,  is  inadmissible;  but 
the  proceedings  may  be  considered  as  equiva- 
lent to  an  order  for  further  proof.  The  case  of 
The  Sisters  was  before  the  Court  of  Admiralty 
as  an  instance  court;  an  equitable  title,  conflict- 
ing with  a  legal,  and  there  being  no  constat  of 
property,  the  court,  according  to  the  notions 
which  prevail  in  England,  could  not  interfere. 
2.  Supposing  the  property  to  be  in  the  claimant, 
it  cannot  be  restored;  he  was  a  resident  in  the 
United  States,  and  carried  on  a  trade  with  the 

4.— 1  Rob.,  208. 

5.-1  Rob.,  217,  The  Odin. 

6.-6  Rob.,  71,  The  Omnibus;  4  Rob.,  26,  The  Jenny. 

7.— 1  Rob..  HI,  131,The  Two  Brothers. 
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enemy,  contrary  to  the  obligations  of  his  tem- 
porary allegiance.'  And  supposing  the  ship  to 
have  been  compelled  to  enter  the  enemy's  port 
by  CM  major,  the  purchase  of  a  return  cargo 
would  import  confiscation,  being  a  voluntary 
act  of  trading  with  the  enemy.  Costs  and 
66*]  damages  ought  to  be  'awarded  to  the 
captors,  it  being  a  fraudulent  case,  and  the 
property  delivered  to  the  appellant  upon  bail. 
Charltort,  for  the  appellant  and  claimant,  in 
reply.  A  national  character  is  impressed  by  the 
tiag  and  pass.  If  the  property  is  neutral,  the 
master  had  a  right  to  clear  out  with  a  false  des- 
tination, accordmg  to  the  authority  of  TJi£  Nep- 
tfiiius,  since  it  is  not  usual  to  clear  out  from 
one  hostile  port  to  another.  The  simulat«d 
papers  were  not  intended  for  the  purpose,  and 
could  not  have  the  effect  of  defrauding  this 
country  of  its  rights  as  a  power  at  war.  The 
destruction  of  papers  was  accidental,  and  the 
circumstances  of  the  case  are  not  like  those  of 
2'he  Odin. 

Livingston,  J.,  delivered  the  opinion  of  the 
court :  '   • 

It  has  been  contended  tliat  this  vessel  and 
cargo  were  botuifide  the  property  of  the  appel- 
lant, a  subject  of  Sweden,  who  had  a  right  to 
trade  with  the  enemy  of  the  United  States;  and 
that  having  done  nothing  to  forfeit  his  neutral 
character,  both  the  sentences  below  were  errone- 
ous, and  ought  to  be  reversed.  To  entitle  him- 
self to  such  reversal,  the  claimant  has  under- 
taken to  show,  and  insists  that  he  has  shown, 
that  at  the  time  of,  and  previous  to,  the  de- 
parture of  the  Rugen  from  the  United  States, 
she, as  well  as  the  cargo  on  board, was  his  prop- 
erty, and  that  he  was  then,  and  still  is,  a  sub- 
ject of  the  King  of  Sweden,  with  whom  the 
United  States  were  at  peace. 

The  court  will  now  proceed  to  inauire  how 
67*]  far  Mr.  *Buhrin^  has  succeeded  in  estab- 
lishing the  facts  on  which  he  relies  for  a  resti- 
tution of  this  property.  In  pursuing  this  in- 
quiiy  it  may  become  unnecessary  to  decide 
whether  the  papers  which  were  on  board  were 
sufficient  to  entitle  the  Rugen  to  the  privileges 
or  national  character  of  a  Swedish  vessel ;  be- 
cause, whatever  may  be  their  regularity  and 
effect,  yet,  if  the  court  shall  be  of  opinion  that 
they  were  only  colorable,  and  that  an  Ameri- 
can citizen,  ancl  not  the  claimant,  was  owner  of 
the  vessel  and  cargo,  it  will  not  be  pretended 
that  belligerent  rights  can  he  eluded  in  this 
way,  or  that  the  subject  of  a  state  at  war  can, 
under  cover  of  neutral  muniments,  however 
regularly  procured,  or  formal  they  may  be,  vio- 
late with  impunity,  his  duty  ana  allegiance  to 
his  own  country.  So  far  from  such  documents, 
when  intended  only  as  a  cover,  affording  any 
protection  to  the  property, they  render  the  party 
resorting  to  them  doubly  criminal,  by  the  scene 

9.— A  neutral  subject  domiciled  In  the  belligerent 
state,  is  considered  as  a  merchant  of  that  country, 
so  as  to  render  his  property  taken  in  trade  with  the 
enemy  liable  to  capture  and  confiscation,  in  the 
same  manner  as  that  of  persons  owingr  permanent 
alleg-lnnce  to  the  state.  (3  Rob.,  26,  The  Indian 
Chief.)  The  converse  of  the  rule  Is  also  applied  to 
subjects  or  citizens  of  the  belligerent  state  resident 
in  a  neutral  country,  whose  trade  with  the  enemy 
is  considered  as  lawful;  except  in  contraband  of 
war,  which  is  deemed  Inconsistent  with  their  per- 
manent allegriance,  and,  it  may  he  added,  is  equally 
prohibited  to  them  in  their  character  of  neutral 
merchants.    {Vide  6  Kob.,  40S,  The  Neptunus.) 
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of  fraud  and  perjury  which  must  be  waded 
through  in  order  to  obtun  them;  and  then,  in 
case  of  disaster,  to  make  a  court  believe  that 
such  papers  disclosed  nothing  but  the  real  truth 
of  the  case.  The  whole  controversy  will  then  be 
resolved  into  the  single  question,  whether,  in 
point  of  fact,  Mr.  Buhring,  or  Messrs.  Samuel 
&  Charles  Howard,  who  are  citizens  of  the 
United  States,  were  owners  of  the  Kueen  and 
her  cargo  at  the  time  of  her  sailing  from  Sa- 
vannah, and  on  her  return  to  the  United  States. 
It  must  ever  be  a  painful  task  to  investigate 
testimony  where  a  result  unfavorable  to  the 
claimant  can  only  proceed  from  a  conviction 
that  the  principal  agents  in  the  transaction 
*have  acted  either  fraudulently  or  con-  [*68 
trarv  to  their  known  duty  as  good  citizens. 
Such  is  the  duty  now  imposed  on  the  court. 

The  claimant  is  said  to  b^  a  Swede.  If  this 
be  admitted,  and  it  seems  not  to  be  denied,  we 
are  compelled,  by  the  very  suspicious  circum- 
stances of  this  case,  to  look  beyond  his  national 
character,  and  to  inquire  verj'  particularly  into 
his  situation  at  the  time  he  einbarked,  or  became 
connected  with  this  adventure.  Had  he  ever 
been  a  merchant  in  his  own  country,  or  elsc- 
w^here?  Had  he  ever  resided  in  any  of  our  sea- 
ports, or  carried  on  business  of  any  kind  there, 
or  in  any  other  place?  Had  he,  at  any  time, 
means  to  purchase  this  vessel  and  cargo;  or  was 
he  sufficiently  known  to  have  acquired  a  credit 
to  that  extent?  These  questions  were  all  asked 
by  the  advocate  of  the  captors,  to  which  no  sat- 
isfactory answer  was  given  on  the  argument ; 
and  it  is  in  vain  that  the  proceedings  are  search- 
ed for  a  solution  of  either  of  them  at  all  favora- 
ble to  the  present  claim.  On  the  contrary;  easily 
as  every  difficulty  on  these  points  might  have 
been  dispelled,  if  this  were  a  fair  proceeding,  no 
attempt  of  the  kind  has  been  maae,  or  if  it  has, 
it  has  terminated  in  establisliing  that  Mr.  Buh- 
ring's  situation  and  circumstances  were  such  as 
preclude  all  reasonable  doubt  of  his  being  any 
other  than  the  ostensible  owner  of  the  vessel 
and  cargo.  He  was  a  young  man,  only  twenty 
one  years  old,  residing,  as  well  as  his  brother 
William,  in  South  Carolina,  with  Mr.  Scarbor- 
ough, Vice-Commercial  Agent  of  the  King  of 
Sweden,  for  the  state  of  Georgia.  From  this 
retirement  he  is  drawn,  and,forthe*first  [*69 
time,  intnxluced  to  the  notice  of  the  mercantile 
world  by  the  Messrs.  Howai^d,  who  appear  to  be 
merchants  of  considerable  property  and  credit, 
residing  at  Savannah,  in  the  state  of  Georgia. 
Between  these  gentlemen  and  Mr.  Buhring  there 
could  have  been  but  very  little  previous  acquain- 
tiince ;  for  the  latter  arrived  at  Savannah  from 
Europe  only  two  or  three  months  before  we  find 
him  engaged  in  the  concerns  of  the  Rugen ;  and 
after  remaining  not  more  than  three  or  four 
days  in  that  city  he  went  to  reside  in  the  coun- 
try of  South  Carolina,  whence  he  did  not  return 
to  Savannah  until  he  came  back  with  Mr.  C. 
Howard,  a  very  few  days  before  ihe  Rugen 
sailed.  It  is  not,  then,  harsh  to  presume  that 
the  strongest  and  only  recommendation  of  Mr. 
Buhring  was  his  national  character.  The  Messrs. 
Howard  appear,  at  the  time,  to  have  been 
in  search  of  a  Swude,  and  were  not  long  in  meet- 
ing with  one  whose  youth  and  inexpenence  well 
fitted  him  for  the  purposes  for  which,  there  w 
so  much  reason  to  believe,  he  was  wanted.  A 
feeble  attempt,  however,  has  been  made  to  show 
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that  Mr.  Buhring  was  not  without  credit  as  well 
as  funds.  To  the  former  point  one  witness  has 
been  examined,  and  to  establish  that  he  was  not 
entirely  destitute  of  property,  i1  has  been  shown 
that  he  actually  gave  two  notes,  amounting,  to- 
gether, to  about  $4,300,  for  the  Rugen  and  her 
cargo,  in  the  month  of  May,  1818,  payable  in 
four  months  after  date ;  that  these  notes,  as  they 
became  due,  were  taken  up  by  him  with  great 
punctuality  at  one  of  the  banks  in  Savannah. 
Whether  these  notes  were  really  made  at  the  time 
70*]  when  they  bear  date  may  *well  be  doubt- 
^ ;  but  it  admits  of  no  doubt  that  they  were  dis- 
charged with  the  proper  moneys  of  the  Messrs. 
Howard,  whiclr  had  almost  Hie  moment  before 
been  drawn,  by  one  of  them,  out  of  the  bank, 
and  put  into  the  hands  of  Mr.  Buhring  for  that 
purpotf^e.  With  the  funds,  then,  of  Mr.  How- 
ard, and  no9  with  those  of  'Sir.  Buhring,  were 
these  notes  taken  up;  and  a  contrivance,  which 
was  intended  to  make  Mr.  Buhring  appear  as  a 
man  of  property,  has  not  only  altogether  failed, 
but  has  added  very  considerable  weight  to  the 
suggestion  of  the  captors,  that  he  was  a  young 
man  totally  destitute  of  the  means  of  purchas- 
ing and  paying  for  the  property  w^hich,  it  is  now 
alleged,  Ixilonged  to  him.  But  we  now  find  Mr. 
Bufiing  at  Savannah ;  and  what  is  done  with 
him?  or  what  does  he  do  with  himself,  on  his 
arrival  therfe?  Does  he  go  about  to  piut^hase  a 
vessel  *  Does  he,  when  "he  is  told  that  the  Ru- 
een  belongs  to  him,  take  any  measures  to  fit  her 
out?  Does  he  provide  a  crew?  Does  he  agree 
for  their  wages?  Does  he  purchase  a  cargo? 
Does  he  see  to  its  being  put  on  board?  Does  he 
effect  insurance?  or  is  he  found  doing  any  one 
act  which  might  naturally  be  expected  from  an 
owner?  All  this  trouble  had  already  been  most 
kindly  taken  off  his  hands  by  his  new  friend 
and  acquaintance,  Mr.  Howard.  This  gentle- 
man had  already  (if  we  are  to  believe  the  history 
of  this  transaction  as  it  is  narrated  by  the  claim- 
ant) provided  him  with  a  vessel  and  cargo,  al- 
though it  does  not  appear  that  he  had  instruc- 
tions or  funds  of  Mr.  Buhring  for  the  purpose. 
It  is  true,  that  with  a  caution  that  was  very  ex- 
71*]  cusable,  considering  *the  circumstances 
of  Mr.  Buhring,  the  bill  of  sale  which  had  been 
execute4  by  the  marshal,  with  a  blank  for  the 
name  of  the  vendee,  was  not  put  into  the  pos- 
se!»sion  of  Mr.  Buhring,  but  carefullv  retained 
by  the  Messrs.  Howard,  they  executmg  to  him 
one  in  their  own  names,  although  they  now  say 
they  never  were  the  owners  of  the  vessel.  And 
even  this  bill  of  sale,  it  is  verj'  probable,  remain- 
ed in  the  custody  of  Mr.  Samuel  Howard  dur- 
ing the  whole  of  the  voyage  to  Jamaica  and 
liack  to  the  United  States.  Everything  being 
now  in  readiness  for  their  departure  from  Savan- 
nah, Mr.  Buhring  appears  on  board,  and  is  in- 
troduced to  the  mate  and  crew,  not  merely  as 
owner  of  vessel  and  cargo,  but  as  master  for  the 
voyage.  Whether  any  surprise  was  excited  on 
board  by  the  new  character  in  which  the  claim- 
ant appeared,  or  whether  they  expressed  any 
reluctance  at  placing  themselves  under  his  com- 
mand, we  know  not;  nor  is  it  a  fact  very  neces- 
sary to  ascertain,  because  they  must  soon  have 
discovered  that  Mr.  Samuel  Howard,  whose 
friendship  for  Mr.  Buhring  seems  to  have  had 
no  limit,  and  in  whose  seamanship  they  may 
have  had  full  confidence,  intended  to  go  with 
the  vessel,  and  relieve  Mr.   Buhring  from  the 
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troublesome  task,  if  he  were  equal  to  it,  of  navi- 
gating the  Rugen.  For  this  conduct,  on  the 
part  of  Mr.  Howard,  no  other  reasonable  mo- 
tive can  be  assigned  than  an  interest  in  the  ves- 
sel and  cargo.  The  allegation  of  his  going  after 
certain  funds  in  Carthagena  is  not  at  all  made 
out.  The  Rugen  leaves  Savannah  on  the  oth  or 
6th  of  May,  bound,  as  is  alleged,  for  Carthagena, 
but  arrives  at  Kingston,  in*the  Island  f*72 
of  Jamaica.  The  court  is  not  at  all  satisfied 
with  the  excuses  which  have  been  made  for  her 
going  there.  It  does  not  appear  that  a  vis  major 
of  anv  kind  existed.  She  was  neither  forced  in 
by  aaverse  winds,  nor  was  she  under  any  re- 
straint from  capture.  When  within  only  four 
leagues  of  the  island  she  was  boarded  by  a  Brit- 
ish brig  of  war  called  La  Decouverte,  whose 
commander  ordered  her  into  Kington.  He  put 
no  prize-master  on  board ;  nor  did  he  indorse 
any  of  her  papers;  nor  did  he  keep  company 
with  her ;  and  vet  we  find  her  doing  exactly  what 
she  was  verbtJly  directed  to  do.  It  is  faintly 
pretended  that  if  she  had  attempted,  after  that, 
to  go  to  Carthagena,  she  could  not  have  escaped 
the  British  cruisers  which  swarmed  about  the 
island.  But  what  greater  danger,  if  the  proper- 
ty were  neutral,  would  ensue  on  a  capture  by 
any  other  British  vessel  than  by  her  going  to  a 
British  port  as  prize  to  the  Decouverte,  or  by 
her  orders?  It  is  believed,  then,  that  her  going 
to  Jamaica  w^as  voluntary,  and  formed  part  of 
the  original  plan;  which  opinion  derives  con- 
siderable support  from  the  fact  of  insurance 
having  been  made,  not  only  for  Carthagena,  but 
also  for  a  port  in  the  West  Indies;  from  the  na- 
ture of  the  outward  cargo;  from  the  readiness 
with  which  they  consented  to  dispose  of  it  at 
that  place,  and  procured  another  for  this  coun- 
try promising  a  much  greater  profit  than  any 
which  at  that  time  could  have  been  imported 
from  Carthagena.  There  is  yet  a  still  stronger 
circumstance  to  prove  that  the  destination  of 
the  Rugen  to  Carthagena  was  fictitious;  and 
that  is,  her  meeting  at  Kingston  a  ship  called 
the  Wanschop,  *w^hich  had  sailed  from  [*73 
Savannah  but  a  little  before  the  Rugen.  On 
board  of  that  vessel  we  find  Mr.  William  Buh- 
ring, a  brother  of  the  claimant,  and  we  have 
every  reason  to  believe  that  she  belonged,  with 
her  cargo,  to  the  same  concern.  The  W  anschop, 
it  is  also  said,  was  destined  for  Porto  Bello,  on 
the  Spanish  Main ;  but  by  a  strange  coincidence 
of  events,  which  can  scarcely  have  been  the  ef- 
fect of  chance  alone,  she  also  gets  out  of  her 
course,  falls  in  with  the  same  British  vessel  of 
war  which  afterwards  boarded  the  Rugen ;  re- 
ceives the  like  order  to  proceed  to  Kingston,, 
which  she  also  very  promptly,  and  without  any 
apparent  reluctance,  complied  with.  The  busi- 
ness of  these  two  vessels  is  managed  by  the  same 
house  in  Kingston,  and  the  proceeds  of  both  of 
their  cargoes  are  invested  in  molasses,  rum,  <&c., 
which  compased  the  return  cargo  of  the  Rugen. 
If  the  property  claimed  were  bona  Jide  Swedish, 
it  would  be  superfluous  to  inquire  whether  the 
Rugen 's  going  to  Jamaica  were  voluntary  or 
by  coercion,  a  subject  of  Sweden  having,  for 
aught  that  appears,  as  good  right  to  trade  there 
as  at  Carthagena.  But  if  it  belonged  to  the 
American  gentlemen,  who  have  had  an  agency 
so  conspicuous  in  the  whole  of  this  business 
(and  that  it  did  is  our  unanimous  opinion),  it 
will  not  be  pretended  that  they  could  go  to 
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Kingston  unless  by  compulsion,  or  that  they 
had  any  right  during  the  late  war  to  purchase 
and  bring  a  cargo  from  any  British  port  to  this 
or  any  other  country. 

The  court  having  already  expressed  its  opin- 
ion that  this  vessel  and  cargo  did  not  belong 
74*]  to  the  ^claimant,  but  to  citizens  of  the 
United  States,  the  latter  having  been  purchased 
at  Kmgston,  as  is  believed,  with  their  funds,  it 
becomes  quite  unnecessary  to  inquire  what  was 
the  real  destination  of  the  Ru^en  on  her  leaving 
Kingston ;  whether  she  were  bound,  in  fact,  to 
Amelia  Island,  or  to  the  United  States ;  although 
it  might  not  be  very  diflBcult  to  come  to  a  satis- 
factoiy  conclusion  that  Hardwicke,  in  Georgia, 
was  her  real  port  of  destination.  But  this  ex- 
amination is  unnecessary;  for  the  owners,  being 
American  citizens,  are  equally  guilty  of  trading 
with  the  enemy,  whether  that  trade  were  carried 
on  between  a  British  port  and  the  United  States 
or  between  such  port  and  any  foreign  nation ; 
and  in  the  present  case,  if  the  court  be  correct 
in  the  view  which  it  has  taken  of  the  evidence, 
the  offense  of  trading  with  the  enemy  was  com- 
plete the  moment  the  Rugen  sailed  from  Savan- 
nah with  an  intention  to  carry  her  cargo  to 
Kingston,  in  Jamaica.  Upon  the  whole,  with- 
out taking  notice  of  many  of  the  ar^ments 
urged  by  the  advocates  of  the  captors  m  favor 
of  condemnation,  and  which  are  entitled  to 
great  consideration,  the  court  is  unanimously 
of  opinion  that  the  decree  of  the  Circuit  Court, 
rejecting  the  claim  of  Mr.  Buhring,  was  correct, 
and  must,  in  all  things,  be  affirmed. 

Sentence  affirmed  with  costs. 


75*] 


*[COMMON  LAW.] 

THOMPSON  V.  GRAY. 


Where  R.  G.  a^rreed  with  the  managers  of  a  lot- 
tery to  take  2,500  tickets,  givinfs  approved  security 
on  the  delivery  of  the  tickets,  which  were  specified 
In  a  schedule,  and  deposited  In  books  of  100  tickets 
each,  thirteen  of  which  books  were  received  and 
paid  for  by  him,  and  the  remaining  twelve  were 
superscribed  by  him,  with  his  name.  In  his  own 
handwrltlner*  and  Indorsed  by  the  agent  of  the 
manHg-ers,  **  Purchased  and  to  be  taken  by  Kobert 
Gray,  and  on  the  envelope  covering  the  whole, 
"Robert  Gray,  12  booke:  on  the  second  day's 
drawing  of  the  lottery,  one  of  the  last-designated 
tickets  was  drawn  a  prize  of  $20,000,  and  between 
the  third  and  fourth  dav's  drawing.  R.  G.  tendered 
sufficient  security,  and  demanded  the  last  1,200 
tickets,  and  the  managers  refused  to  deliver  the 
prize  ticket:  It  was  held  that  the  property  in  the 
tickets  changed  when  the  selection  was  made  and 
assented  to,  and  that  they  remained  In  the  posses- 
sion of  the  vendors  merely  as  collateral  security, 
and  that  the  vendee  was  entitled  to  recover  the 
amount  of  the  prize. 

ERROR  to  the  Circuit  Court  for  the  county 
of  Alexandria. 

This  was  an  action  of  trover,  instituted  by 
the  defendant  in  error,  against  Jonah  Thomp- 
son, agent  for  the  managers  of  the  Potomac 
and  Shenandoah  Navigation  Lotteries,  to  re- 
cover a  ticket  in  the  2a  class  of  said  lotteries, 
against  which  had  been  drawn  a  prize  of  $20,- 
000. 

On  the  trial,  evidence  was  offered  to  prove 
that  the  president  and  managers  of  the  Potomac 
Company  had  been  created  a  corporation,  under 
that  corporate  name;  that  they  had  been  author- 
ized by  law  to  raise  the  sum  of  $800,000  bvlot- 
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teries,  'under  which  authority  they  had  r*7B- 
drawn  one  class,  and  had  arranged  ana  pub- 
lished a  scheme  of  a  second  class. 

That  the  plaintiff  below,  and  one  Joseph 
Milli^an,  projected  another  scheme,  which  they 
sent  in  to  the  president  and  managers,  acconi- 
panied  by  a  proposition  in  writing,  in  the  words, 
and  Hgures  following: 

"If  this  scheme  is  adopted,  we  engage  to 
take  2,500  tickets  each,  in  the  second  class  of  the 
P.  and  S.  Navigation  Lottery :  Provided  the  ten- 
dollar  prizes  we  now  hold,  and  may  hereafter 
receive,  deducting  16  per  cent.,  shall  be  taken 
in  liquidation  of  our  joint  bond;  and  we  engage 
to  place  in  the  hands  of  Itlr.  Carlton  all  the 
funds  we  receive  for  new  tickets,  until  it 
amounts  to  a  sum  equal  to  that  which  we  now 
owe  the  company,  as  fast  as  we  receive  them; 
on  the  balance  we  shall  expect  the^sual  credit. 
It  is  understood  that  the  discount  of  5  per  cent, 
is  to  be  made  from  the  above  5.000  tickets;  ap> 
proved  security  to  be  given  on  the  delivery  of 
the  tickets. 

(Signed)        "Joseph  Milligan. 
"R.  Gray." 

It  was  admitted  that  this  scheme  was  approved 
of  and  adopted  by  the  president  and  managers, 
and  their  own  scheme  was  abandoned;  that  the 
proposition  of  the  plaintiff  and  Milligan  was  ac- 
cepted by  them,  and  became  a  bindfng  contract 
between  the  parties.  Evidence  was  also  offered 
to  prove  that  under  the  contract  a  schedule 
specifying  the  numbers  of  certain  tickets,  by 
books  containing  one  hundred  *each,  to  [^♦77 
the  extent  of  2,500,  selected  by  the  plaintiff, 
and  to  be  set  apart  for  his  use,  had  been  de- 
livered by  him  to  the  former  agent  of  the  lot- 
tery ;  that  two  of  the  books  mentioned  in  the 
said  schedule  having  been  disposed  of,  or  put 
out  of  the  reach  of  the  a^ent,  another  scheaule 
was  handed  in  by  the  plamtiff  to  the  defendant, 
then,  and  at  present,  agent,  in  which  two  other 
books,  containing  the  same  number  of  tickets, 
were  substituted  in  lieu  of  the  two  last-men- 
tioned, the  schedule,  in  respect  to  the  others,, 
being  the  same  as  the  first.  That  the  plaintiff 
had,  at  different  times,  received  VS  books,  of 
100  tickets  each,  part  of  those  Specified  in  the 
schedule,  and  that  he  had  paid  foe  the  1^ 
books,  partly  in  certain  promissory  notes,  re- 
ceived and  approved  of  by  the  agent,  and  partly 
in  cash,  and  had  afterwards  paid  $108.80,  on 
account  of  tickets  in  the  2d  class,  over  and 
above  the  said  13  books.  On  the  requisition  of 
the  plaintiff,  the  defendant  produced  on  the 
trial  a  bundle  containing  twelve  books  of  tickets 
of  one  hundred  each  (Sie  residue  of  the  num- 
bers specified  in  the  schedule),  and,  amongst 
others,  the  ticket  in  the  declaration  mention^. 
On  each  of  which  books  the  name  of  the  plaint- 
iff was  superscribed  in  his  own  handwriting; 
and  on  one  of  them  (not  that  containing  tlie 
ticket  in  the  declaration  claimed)  was  indorsed 
in  the  defendant's  handwriting:  "Purchased 
and  to  be  taken  by  Robert  Gray.'*  And  on  the 
envelope  covering  the  whole  twelve  Ijooks  in 
one  bundle  was  superscribed,  in  the  hand  and 
figures  of  the  defendant,  the  words  and  figures 
following: 

"  Robert  Gray,  12  books." 

*Similar  proceedings  took  place  as  to  [*7S 
W.  Milligan,  to  whom  only  a  part  of  the  tickets 
selected  by  him  had  been  delivere<l. 
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That  the  drawing  of  the  lottery  was  com- 
menced on  the  17th  day  of  November,  1812, 
and  that,  on  the  27th  of  that  month,  the  second 
day's  drawing,  a  prize  of  $20,000  was  drawn 
against  the  number  in  the  declaration  men- 
tioned. The  plaintiff  also  offered  evidence  to 
prove  that  on  the  4th  day  of  December,  1812, 
subsequent  to  the  third  and  before  the  fourth 
day's  drawing,  the  plaintiff  tendered  to  the  de- 
fendant a  bond  for  the  payment  of  dollars, 
executed  by  himself  and  two  sureties,  who 
were  fully  sufficient  for  that  sum,  and  demand- 
ed from  him  the  twelve  books  of  tickets  which 
had  been  selected  and  set  apart  for  him.  To 
which  the  defendant  replied  that  he  was  ready 
to  deliver  1,200  of  any  undrawn  tickets,  but 
would  not  deliver  the  high  prize.  The  drawing 
of  the  lottery  had  been  continued  only  fifteen 
days. 

On  which  the  counsel  for  the  defendant  below 
moved  the  court  to  instruct  the  Jury, 

'*l8t.  That  it  is  not  competent  forthelury 
to  find,  from  the  evidence  so  produced  as  afore- 
said, that  the  twelve  books  of  tickets  including 
the  said  prize  ticket,  had  been,  prior  to  the 
commencement  of  the  drawing  of  the  said  lot- 
tery, appropriated  by  plaintiff  and  defendant 
to  the  satisfaction  of  said  contract,  and  delivered 
to  plaintiff  under  and  in  fulfillment  of  said 
contract,  and  deposited  by  the  plaintiff  with  the 
defendant,  as  collateral  security  for  the  pay- 
ment of  the  purchase  money  until  other  security 
70*]  should  be  •given,  (as  was  contended  and 
insisted  upon  by  the  plaintiff's  counsel  to  the 
jury,")  which  instruction  the  court  refused  to 
give. 

"  2d.  That  the  facts  so  given  in  evidence  by 
the  plaintiff,  as  aforesaid,  do  not  import  an  ab- 
solute sale  and  delivery  of  the  twelve  books  of 
tickets,  including  the  prize  ticket,  but  a  selec- 
tion and  setting  apart  of  such  tickets  as  were  to 
be  delivered  to  the  plaintiff,  when  he  should 
comply  with  his  contract  in  giving  the  stipu- 
lated security."  Which  instruction  the  court 
gave,  but  also  directed  the  jury,  "  that  such 
selection  and  setting  apart,  aforesaid,  was 
sufficient  delivery  to  the  plaintiff  to  vest  the 
property  of  the  said  tickets  in  him  upon  his 
giving  or  tendering  approved  security,  accord- 
ins  to  the  terms  'of  the  contract,  in  a  reason- 
able time  thereafter;  and  that  the  tender  of  the 
security,  as  before  stated,  was  in  reasonable 
time." 

"  3d.  That  the  selection  and  laying  apart  of 
the  twelve  books  of  tickets,  as  aforesaid,  and 
the  said  indorsements  upon  the  said  books,  and 
upon  the  envelope  of  the  same,  did  not  vest  in 
the  plaintiff  the  property  of  said  tickets,  under 
the  said  contract,  so  as  to  entitle  plaintiff  to 
prizes  drawn  against  those  tickets  before  any 
security  was  given  or  offered,  and  whilst  saia 
tickets  remained  in  the  hands  of  defendant, 
awaiting  the  completion  of  said  contract  on  the 
part  of  the  plaintiff  in  respect  of  the  stipulated 
security."  Which  instruction  the  court  gave, 
but  also  instructed  the  jury,  "that  upon  ten- 
dering the  security,  as  before  stated,  if  the  jury 
should  find  such  security  to  be  sufficient,  such 
80*]  selection  and  laying  *apart  of  the  said 
tickets  did,  under  the  said  contract,  entitle  the 
plaintiff  to  all  the  prizes  drawn  by  such  tickets 
in  the  intermediate  time  between  such  selection 
and  the  tender  of  security,  as  aforesaid;"  to 
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which  refusal  and  several  instructions  the  de- 
fendant excepted,  and  a  verdict  and  judgment 
having  been  rendered  for  the  plaintiff  below, 
the  defendant  in  the  Circuit  Court  brought  the 
cause  into  this  court  by  a  writ  of  error. 

Joiies,  for  the  plaintiff"  in  error.  1.  The 
ticket  was  at  the  risk  of  the  vendors,  and 
drawing  the  prize  is  equivalent  to  any  physical 
change  in  the  thing.  It  was  not  left  fn  the 
hands  of  the  vendors  as  collateral  security,  for 
the  pledge  of  the  ticket  would  have  thrown 
upon  the  vendors  the  whole  risk  of  the  drawing 
of  these  tickets,  the  essence  of  their  value  con- 
sisting in  the  chance.  On  the  contrary,  the 
thing  was  to  remain  in  the  vendors'  possession, 
and  as  their  property,  until  a  condition  of  the 
sale  had  been  accomplished.  2.  There  is  a  re- 
pugnancy between  refusing  the  first  instruction 
and  granting  the  second.  Xbe  court  below  ad- 
mit that  the  right  of  property  was  not  com- 
plete in  Gray,  until  the  security  stipulated; 
and  that,  when  given,  it  would  retroactively 
vest  the  property.  The  title  was  then  clearly 
incomplete.* 

SwariHy  contra.  The  contract  was  consum- 
mated and  binding  on  both  parties.  Gray's 
proposition  *^'as  accepted ;  some  of  the  [*6 1 
tickets  were  actually  delivered;    there  was  a 

Payment  of  what  may  be  considered  as  earnest, 
'he  thing  sold  was  specifically  designated  by 
the  vendors.  The  vendee  had  the  right  of 
property  and  the  right  of  possession.  All  he 
wanted  was  the  actual  possession.  The  thing 
sold  may  be  designated  in  various  ways.*  Prop- 
erty is  transferred  by  the  contract  of  sale  with- 
out delivery,  if  the  article  is  specifically  desig- 
nated. * 

Jone$,  in  reply.  There  is  a  distinction  be- 
tween this  case  and  the  authorities  relied  upon 
by  the  other  side.  The  question  is,  whether 
the  contract  be  executory  or  executed.  It  was 
not  executed  by  specifying  the  particular 
ticket;  the  security  to  be  giveii  by  Gray  was  a 
condition  which  preserved  the  original  execu- 
tory nature  of  the  contract.  Delivery,  either 
actual  or  symbolical,  is  essential  to  a  sale;  and 
neither  took  place  here.  The  cases  cited  are  of 
contracts  self -executory,  and  where  the  parties 
stipulated  to  waive  delivery. 

Mabbhall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  and,  after  stating  the  facts,  proceed- 
ed as  follows : 

The  question  on  which  the  correctness  of  the 
opinions  given  by  the  Circuit  Court  depends,  is 
this:  Was  the  purchase  and  sale  of  the  twelve 
books  not  delivered  so  complete  that  the  tickets 
had  become  the  property  and  were  at  the 
risk  of  Robert  Gray? 

*In  pursuing  this  inquiry  it  becomes  [*82 
necessary  to  decide  whether  the  clause  re- 
specting security  forms  a  condition  precedent, 
on  which  the  sale  is  made  to  depend,  or  a  con- 
dition subsequent,  the  jjerformance  of  which 
may  be  suspended  until  it  shall  be  convenient 
to  the  vendee,  or  required  by  the  vendor.    It  is 

1.— 6  East,  Hanson  r.  Ms'er ;  1  Campbell's  N.  P. 
R.,  427:  Paine  v.  Shadbolt.  ^ 

2.-2  Black.  Com.,  447 ;  S«lk.,  113. 

3.— 1  Campbell's  N.  P.  R.,  513,  Phillemoi-e  et  al. 
v.  Barry  et  al. ;  7  East,  558,  Hinde  v.  Whitehouse 
et  al. 
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apparent  that  a  contract  for  the  siile  of  5,000 
tickets  was  one  of  very  considerable  interest  to 
the  managers  of  the  lottery.  This  is  not  only 
self-evident  from  the  nature  of  the  transaction, 
but  is  also  proved  •  by  the  fact  that  they 
changed  the  scheme  of  the  lottery  for  the  pur- 
pose of  securing  it.  As  the  time  of  com- 
mencing the  drawing  must  necessarily  have 
depended  on  the  sale  of  the  tickets,  it  is 
reasonable  to  suppose  that,  in  the  calculations 
made  on  this  subject,  they  must  have  consid- 
ered the  books  selected  and  set  apart  for  Mr. 
Gray  either  as  sold  or  unsold.  The  indorse- 
ments on  the  1)ooks  selected  lead  strongly  to  the 
opinion  that  they  were  considered  as  sold.  If 
the  proposition  which  forms  the  basis  of  the 
contract  be  inspected,  it  will  be  perceived  that 
the  contract  was  intended  to  be  entire,  not  di- 
visible. The  scheme  of  the  lottery  was 
changed,  not  for  the  purpose  of  inducing  Gray 
and  Milligan  to  take  any  number  of  tickets 
less  than  5,000,  but  on  their  engaguig  to  take 
5,000  absolutely;  and  the  clause  respecting  the 
security  is  annexed  to  the  delivery  of  the 
tickets.  The  delivery  of  some  of  the  books 
was  an  execution  in  part  of  an  entire  contract. 
All  the  circumstatices  show,  that  the  obliga- 
tion of  the  contract  was  complete;  but  the  ex- 
83*]  amination  of  these  circumstances  *is 
dispensed  with  b}"  the  admission  on  record, 
that  it  *  •  became  a  binding  contract  between 
the  parties." 

What,  then,  was  this  binding  contract? 

That  the  scheme  i)ropo8ed  by  Milligan  and 
Gray  should  be  adopted,  and  certain  facilities 
of  payment  allowed,  on  their  bond  to  the  com- 
pany for  tickets  taken  in  the  first  class.  That 
they  should,  on  their  part,  take  2,500  tickets 
each  in  the  second  class,  and  that  approved  se- 
curity should  be  given  on  their  delivery.  Cer- 
tainly Milligan  and  Gray  wert*  absolutely 
bound  to  take  2,500  tickets  each.  A  refusal  to 
do  so  would  have  been  a  breach  of  contract, 
for  which  thev  would  have  been  responsible  in 
damages.  When  the  parties  proceed  one  step 
further;  when  the  vendee,  in  execution  of  this 
contract,  selects  the  number  of  tickets  he  has 
agreed  to  purchase,  and  the  vendor  assents  to 
that  selection;  when  they  are  separated  from 
the  mass  of  tickets,  and  those  not  actually  de- 
livered are  set  apart  and  marked  as  the  proper- 
tv  of  the  vendee;  what,  then,  is  the  stal^  of 
tiie  contract?  It  certainly  stands  as  if  the  se- 
lection had  been  previously  made  and  inserted 
in  the  contract  itself.  An  article  purchased  in 
general  tenns  from  many  of  the  same  descrip- 
tion, if  afterwards  selected  and  set  apart  with 
the  assent  of  the  parties  as  the  thing  pur- 
chased, is  as  completely  identified,  and  as  com- 
pletely sold,  as  if  it  had  been  selected  previous 
to  the  sale,  and  specified  in  the  contract.  After 
this  selection,  the  parties  stood  in  the  same  re- 
lation to  these  tickets  as  if  the  25  books,  after- 
wards agreed  upon,  had  been  named  in  the 
contract  as  containing  the  numbers  purchased 
84*1  by  Gray.  The  *coritract,  then,  amounts 
to  this:  The  managers  agree  to  sell  Gray 
2,500  tickets,  which  are  specified,  and  he  agrees 
to,  give  ai)proved  security  for  the  purchase 
money  on  the  delivery;  in  the  meantime  the 
tickets  remain  in  possession  of  the  vendors,  who 
proceed  to  draw  the  lottery,  without  having 
received  or  required  security    for    the  whole 
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number  of  tickets  sold.  The  stipulation  re- 
specting security  could  not  in  such  a  case  be 
considered  as  a  condition  precedent,  on  the 
performance  of  which  the  sale  depended.  Cer- 
tainly, the  managers  could  have  required,  and 
have  insisted  on  this  security ;  but  they  might 
waive  it.  without  dissolving  the  contract. 
They  were,  themselves,  the  judges,  whether 
they  would  consider  the  contract  of  Rol)ert 
Gray,  with  the  collateral  security  furnished  by 
the  possession  of  the  tickets,  as  suflicient  for 
their  protection ;  and  their  conduct  shows  that 
they  thought  it  sufficient. 

The  majority  of  the  court  is  of  opinion 
that  the  property  in  the  tickets  changed 
when  the  selection  was  made  and  assented  to; 
and  that  they  remained  in  possession  of  the 
vendors  merely  as  collateral  security.  Had 
the  tickets  been  all  blanks,  Gray  was  com- 
pellable to  take  them. 

JudgmerU  affirmed  tnth  costs.  * 


*[local  law.]  [*85 

ANDERSON  v.  LONGDEN. 

Where  a  bond  was  given  by  tho  agrent  of  an  un- 
incorporated joint  stock  company,  to  the  directors 
for  the  time  being,  for  the  faithful  performance 
of  his  duties,  &c.,  and  the  directors  were  appointed 
annually,  and  changed  before  a  breach  of  the  con- 
dition of  the  bond,  the  agent  and  his  sureties  were 
held  liable  to  an  action  brought  by  the  obligees 
after  they  had  ceased  to  be  directors. 

ERROR  from  the  Circuit  Court  for  the  Coun- 
ty of  Alexandria. 
This  was  an  action  of  debt  instituted  b^  the 
defendants  in  error  (plaintiffs  in  the  Circuit 
Court), as  directors  of  the  Domestic  Manufacture 
Company  of  Alexandria,  against  Robert  Ander- 
son (the  plaintiff  *in  error)  on  a  bond  [*86 
given  by  him  and  others  as  sureties  for  John 
MacLeod,  agent  of  the  said  company,  to  the 
said  directors,  to  recover  the  amount  of  money 
and  merchandise  which  the  said  agent  had  re- 

1.— When  commodities  are  sold  by  the  bulk,  for 
a  gross  price,  the  sale  is  perfect,  for  it  is  known 
with  certainty  what  is  sold;  but  if  the  price  is  regu 
lated  at  the  rate  of  so  much  for  every  piece, pound 
or  measure,  the  sale  is  not  perfect,  except  only  at 
to  so  much  as  is  actually  counted,  weighed,  or 
measured;  for,  till  then,  it  Is  not  known  with  cer- 
tainty what  is  sold.  (8  Johns.  Cas.,  254,  Coit  v. 
Houston ;  <>omat ,  1, 1,  tit.  2,  s.  4,  art.  7 ;  Code  Napo- 
leon, liv.  3,  tit.  6,  ch.  1,  art.  1585 ;  2  Ersklne's  Inst., 
480,  481.)  This  distinction  is  recognized  by  Pothier, 
who  remarks  that  the  contract  of  sale  is  usually 
perfected  by  the  agreement  as  to  the  price ;  and 
that  this  rule  applies  where  the  sale  Is  of  a  specific 
article,  for  a  gross  price.  Si  id  miod  v>cnierit  appar- 
eat  quidquaU  qtwinf«mtv*it,  ana  pretivm^  and  pure 
venu ;  perfec-ta  eM  emptUKU  8;  Dig.  dc  peric  and 
comm.  R.  vend.  But,  if  the  commodity  bf>  of  that 
deftcription  of  articles,  which  consist  in  qttantitate^ 
and  which  are  sold  by  the  weight,  number,  or 
measure,  the  sale  Is  imperfect  until  it  is  weighed, 
counted  or  measured.  In  the  first  case,  the  goods 
sold  are  at  the  rlsik  of  the  vendee,  from  the  mo- 
ment tho  contract  is  made ;  in  the  last  case,they  re- 
main at  the  risk  of  the  vendor,untll  they  are  desig- 
nated by  the  act  of  weighing,  counting  or  meas- 
uring. But,  in  both  cases,  tne  contract  is  so  far 
completed  from  the  time  of  its  being  entered  into, 
ast/>  give  the  vendee  a  right  of  action  for  the  de- 
livery of  the  thing  on  tendering  the  price,  and  the 
vendor  an  action  for  the  price,  on  tendering  a  de- 
livery of  the  thing  sold.  Contrai  dc  Vente^  No.  308. 
Seealsoa  Bast.,  085. 
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ceived  for  the  use  of  the  company,  and  for 
which  he  had  failed  to  account. 

On  the  17th  of  November,  1809,  a  number  of 
persons  in  Alexandria  associated  together,  and 
formed  a  company,  for  the  purpose  of  encour- 
agin&r  the  manufacture  and  use  of  dom&stic 
merchandise.  .  They  entered  into  articles  for 
their  government,  of  which  the  following  ex- 
tracts are  all  that  are  material  in  this  case : 

'•Art.  2.  As  soon  as  the  whole,  or  1,000 
shares  of  the  said  capital  stock,  shall  have  been 
subscribed  for,  and  the  first  payment  made 
thereon,  a  meeting  of  the  stockholders  shall  be 
called  by  public  notice  in  the  Alexandria  and 
Washington  newspapers,  to  meet  in  the  court 
bouse  of  Alexandria,  either  in  person  or  by 
proxy  duly  authorized,  at  which  meeting  the 
stoc^olders,  either  personally  or  by  proxy,* 
shall  elect  by  ballot  seven  of  their  own  boay 
to  act  as  directors  of  the  said  company  for  one 
year." 

"Art.  3.  The  affairs  of  the  said  company  shall 
be  carried  on  in  the  town  of  Alexandria,  under 
the  superintendence  and  control  of  the  said 
directors,  of  whom  any  four  shall  form  a 
board  or  quorum.  They  shall  choose  a  chair- 
man from  among  themselves,  and  in  case  of 
vacancy  bydeath,resignation  or  otherwise,  such 
vacancy  shall  be  immediately  filled  by  them- 
selves from  among  the  stockholders.  And  the 
said  directors  shall  in  no  case  whatever  con- 
S7*1  tract  debts  ♦or  engagements,  by  bill, 
bond,  or  otherwise,  for,  or  on  account  of,  the 
<x>mpany,  but  all  dealings  under  their  superin- 
tendence and  control  aforesaid,  shall  be  for 
cash  or  barter,  except  goods  on  deposit,  which 
may  be  sold  by  the  direction  of  the  consignor. 
The  said  directors  shall  also  exhibit,  at  the 
annual  meeting  of  stockholders,  for  their  in- 
spection, a  statement  of  the  affairs  of  the  com- 
pany for  the  year  preceding." 

*'  Art.  4.  The  directors,  when  elected,  shall 
proceed,  without  delay,  to  appoint  an  agent 
and  such  other  oflScers  as  may  be  requisite,  all 
of  whom  shall  hold  their  offices  during  the  pleas- 
ure of  the  board,  and  who  shall,  before  they 
enter  upon  their  functions,  ^ve  bond,  with 
sufficient  security,  to  the  said  directors,  and 
their  successors  in  office,  for  the  faithful  dis- 
charge of  their  duties,  as  prescribed  by  the 
board  of  directors." 

The  company'  having  proceeded  to  elect 
directors,  John  MacLeod  was  appointed  agent 
by  them;  and  on  the  13th  of  February,  1810, the 
said  agent,  with  the  plaintiff  in  error  and 
others,  nis  sureties,  executed  and  delivered  to 
the  defendants  in  error,  directors  of  the  said 
company,  their  joint  and  several  bond,  in  the 
penalty  of  $10,000,  the  condition  of  which  was, 
''that  the  said  John  MacLeod  should,  in  all 
respects,  faithfully  execute  and  perform  the 
dutie«>  assigned  to  him  as  agent,  according  to 
the  terms  and  meaning  of  the  articles  of  iissoci- 
ation,and  also  such  other  duties  as  are,  or  from 
time  to  time  should  be,  assigned  to  the  office  of 
agent  by  the  board  of  directors,  and  should, 
from  time  to  time,  when  called  upon,  render 
a  just  and  true  account  of  all  money, 
88*1  *goodH,  «fec.,  of  the  said  company  which 
should  come  to  his  hands,  and  should  apply  the 
same  as  he  should  be  directed;  and  should,  in 
all  respects,  whilst  he  held  the  office,  conduct 
himself  with  honesty,  and  fidelity,  and  atten- 
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tion  to  the  interest  of  the  company."  The  said 
agent  continued  in  the  service  of  the  company, 
without  any  new  appointment. until  June,  1812. 
when  he  was  dismissed;  and  having  gone  out  in 
arrears  to  the  company,  this  suit  was  brought 
against  the  plaintiff  in  error  to  recover  the 
amount  due  to  the  company.  To  this  suit  the 
defendant  in  the  Circuit  Court,  taking  oyer  of 
the  bond,  pleaded:  1st.  "  Conditions  perform- 
ed;" to  which  the  plaintiff  replied,  specially 
setting  forth,  as  the  breaches  relied  on,  "  that 
money  and  merchandiBe,  the  property  of  the 
company,  had  come  to  the  hands  of  J.  Mac- 
Leod, as  agent,  &c.,  to  the  amount  of  $4,000, 
for  which  he  had  failed  to  account,  though  re- 
quired by  the  directors,  and  which  he  did  not 
deliver  over  to  his  successor,  as  ordered  by  the 
directors.  On  this  replication  issue  was  taken. 
The  defendant  in  the  Circuit  Court  pleaded : 
2d.  That  the  plaintiffs  (Longden  and  others) 
ceased  to  be  directors  at  the  expiration  of  one 
year  from  the  time  of  their  appointment,  and 
were  not  directors  when  the  suit  was  brought : 
To  this  plea  the  plaitiffs  demurred  generally. 

In  his  thu'd  plea  the  defendant  states  that 
John  MacLeod  was  appointed  agent  on  the  13th 
February,  1810,  and  that  for  hue  year  from  the 
time  of  such  appointment,  and  during  the  time 
the  plaintiffs  acted  as  directors,  he  had  faith- 
fully executed  and  performed  his  duty,  &c. 

♦To  which  the  plaintiffs  (protesting  [*S9 
that  he  had  not  faithfully  performed  his  duties 
for  one  year)  replied  that  «f .  MacLeod  had  con- 
tinued in  office  for  more  than  one  year  from 
the  13th  of  February,  1810,  under  the  said  ap- 
pointment, and  after  the  plaintiffs  ceased  to  be 
directors;  during  which  time  merchandise,&c., 
to  the  amount  of  $4,000,  came  to  his  hands, 
&c.,  which  he  had  failed  to  account  for;  to 
which  the  defendant  demurred. 

The  defendant  pleaded :  4th.  That  the  plaint- 
iff had  not  instituted  any  suit  at  law  against 
MacLeod  for  the  breach  of  the  condition  of  the 
bond ;  to  which  the  plaintiff  demurred  gener- 
ally. 

The  law  on  the  demurrers  was  adjudged  by 
the  court  for  the  plaintiffs  (Longden  and  others), 
and  on  the  trial  of  the  issue  the  jury  found  for 
the  piaintiff,  and  assessed  damages,  &c. 

The  record  presents  a  bill  of  exceptions, 
which  states  that  the  defendant  offered  in  evi- 
dence to  the  jury  the  books  of  the  company, 
from  which  it  appeared  that  the  agent  had  been  m 
the  habit  of  selling  merchandise  on  credit,  from 
the  month  of  January,  1810,  until  June,  1812; 
which  books  were  open  to  the  examination  of 
the  directors;  that  it  appeared  from  the  books 
that  sales  on  credit  had  been  made  to  three  of 
the  directors,  plaintiffs  in  this  suit;  that  the  de- 
fendant also  offered  a  copy  of  the  report  of  a 
committee  of  directors  made  on  the  19th  of  Sep- 
tember, 1812,  in  pursuance  of  an  order  of  the 
6th  of  June,  preceding. 

Evidence  was  also  offered  to  prove  that  the 
directors,  to  the  number  required  by  the 
articles,  held  *raeetings,  at  which  they  r*00 
gave  directions  for  the  management  of  the 
affairs  of  the  company ;  that  their  proceedings 
were  regularly  reduced  to  writing,  and  signed 
by  the  chairman. 

"  On  which  evidence  the  defendant's  counsel 
moved  the  court  to  instruct  the  jury,  "  that  if 
from  the  evidence  aforesaid  they  should  be  of 
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Opinion  tliat  the  directors  of  the  company  had 
permitted  the  said  credits  to  be  given,  and  had 
acquiesced  in  the  same,  the  defendant  would 
not  be  liable  for  the  merchandise  sold  on  credit, 
and  appearing  on  the  books  of  the  company ;" 
which  instruction  the  court  refused,  and  in- 
structed the  jury,  **  that  the  evidence  did  not, 
in  law,  justify  an  inference  that  the  directors, 
acting  as  a  board  under  the  articles,  had  au- 
thorial the  agent  to  sell  the  merchandise  afore- 
said, on  credit,  and  that  the  agent  could  not, 
in  law,  be  justified  in  selling  on  credit  by  any 
direction  of  the  directors,  individually  made, 
when  not  acting  as  a  board  under  the  articles;" 
to  which  opinion  and  instruction  the  counsel 
for  defendant  excepted. 

Sicann,  for  the  plaintiff  in  error,  argued  that 
the  bond  must  conform  to  the  articles  of  asso- 
ciation, which  was  not  incorporated.  He  cited 
the  case  of  the  Commonifietilth  v.  Fairfax  et  aX., 
where  the  words  "  so  long  as  he  shall  continue 
in  office,"  in  the  condition  of  a  sheriff's  bond, 
were  construed  not  to  extend  to  a  second  and 
new  appointment. 

Lee,  for  the  defendant  in  error,  was  stopped 
by  the  court. 

91*J  *Mar8Hall,  Ch.  J,  The  case  of  the 
sheriff's  bond  is  very  different.  The  commis- 
sion of  sheriff,  in  Virginia,  is  annual;  of  course, 
his  sureties  are  bound  for  one  year  only.  It  is 
true,  the  directors  of  this  company  are  elected 
annually ;  but  the  company  has  not  said  that 
the  agent  shall  be  for  one  year  only ;  his  ap- 
pointment is  during  pleasure.  The  sureties  do 
not  become  sureties  in  consequence  of  their 
confidence  in  the  directors,  but  of  their  confi- 
dence in  the  agent  whose  sureties  they  are. 
The  court  is  unanimously  of  the  opinion  that 
the  judgment  of  the  Circuit  Court  ought  to  be 
affirmed. 
Judgment  affirmed. 


[constitutional  law.] 
THE  CORPORATION  OF  NEW  ORLEANS 

V. 
WINTER  ET  AL. 

A  citizen  of  a  territory  cannot  sue  a  citizen  of  a 
state  in  the  courtA  of  the  Uoited  States,  nor  can 
those  courts  take  jurisdiction  bj'  other  parties  be- 
\ng  joined,  who  are  capable  of  suin^.  All  the  par- 
ties on  each  side  must  be  subject  to  the  jurisdic- 
tion, or  the  suit  will  be  dismissed. 

ERROR  from  the  District  Court  for  the  Dis- 
trict of  Louisiana.  The  defendants  in  error 
commenced  their  suit  in  the  said  court  to  re- 
cover the  possession  and  property  of  certain 
92*J  lands  in  the  city  of  New  *0rlean8;  claim- 
ing title  as  the  heirs  oi  £li.sha  Winter,  deceased, 
under  an  alleged  grant  from  the  Spanish  gov- 
ernment, in  ItOl ;  which  lands,  it  was  stated, 
were  afterwards  reclaimed  by  the  Baron  de 
Carondelet,  governor  of  the  province  of  Louis- 
iana, for  the  use  of  fortifications.  One  of  the 
parties,  petitioners  in  the  court  below,  was 
described  in  the  record  as  a  citizen  of  the  state 
of  Kentucky,  and  the  other  as  a  citizen  of  the 
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Mississippi  territory.  The  petitioners  recovered 
a  judgment  in  the  court  below,  from  which  a 
writ  of  error  was  brought. 

Winder,  for  the  plaintiffs  in  error.  The  court 
below  had  no  jurisdiction  of  tl^e  cause.  The 
case  of  Hepburn  <&  Dundas  v.  EUzey^  deter- 
mined that  a  citizen  of  the  District  of  Columbia 
could  not  sue  a  citizen  of  the  state  of  Virginia 
in  the  courts  of  the  United  States.  The  subse- 
quent case  of  Strawbridge et  at,  v.  Curtis  etal.,* 
shows  that  all  the  parties  on  the  one  side,  and 
all  the  parties  on  the  other,  must  be  authorized 
to  sue  and  be  sued  in  those  courts,  or  there  is  a 
defect  of  jurisdiction.  The  right  of  action  was 
joint,  but  they  might  have  severed  it,  which 
they  did  not,  and  they  are  incompetent  to  join 
in  point  of  jurisdiction. 

•  Key,  contra.  A  citizen  of  the  Mississippi  terri- 
tory has  a  right  to  sue  in  the  courts  of  the 
United  States.  This  point  was  left  open  in  the 
decision  of  *the  case  of  Sere  v.  Pitot.*  ["03 
There  is  a  manifest  distinction,  in  this  respect, 
between  the  right  of  a  citizen  of  the  District  of 
Columbia  and  of  the  Mississippi  territory.  The 
jurisdiction  of  the  District  Court  of  Louisiana 
IS  the  same  with  that  of  Kentucky,  The  several 
territories  are  **  members  of  the  American  con- 
federacy." The  constitution  puts  the  citizens 
of  the  District  of  Columbia  on  the  same  footing 
with  inhabitants  of  lands  ceded  for  the  use  of 
dockyards,  &c. ;  they  are  not  "  members  of  the 
American  confederacy."  The  district  has  no 
legislative,  executive,  nor  judicative  authority, 
power,  or  privileges.  The  territories  have  them 
all.  They  are  in  a  sort  of  minority  and  pupil- 
age ;  have  the  present  right  of  sending  dele- 
gates to  Congress,  and  of  being  hereafter  ad- 
mitted to  all  the  inununities  of  states,  in  the 
peculiar  sense  of  the  constitution.  In  this  case, 
each  party  takes  an  undivided  interest,  and  has 
a  right  to  a  separate  action,  whether  the  inherit- 
ance be  of  moveable  or  of  real  property. 

Harper,  in  reply.  There  is  no  distinction, 
in  this  particular,  between  the  District  of  Co- 
lumbia and  the  territories.  Congress  might 
give  to  the  district  a  delegate,  w^ith  the  same 
privileges  as  the  delegates  from  the  territories. 
The  United  States  are  the  common  sovereign 
of  all  these  communities;  and  may  grant  or  re- 
fuse this,  or  any  other  privilege,  at  their  pleas- 
ure. The  action  is  brought  jointly,  not  each 
claiming  his  several  part;  and  the  court  cannot 
♦disconnect  the  parties.  The  petitioners  [*94: 
complain  under  the  civil  law,  by  the  rules  of 
which  it  is  not  competent  for  them  to  sever. 
Spanish  law,  which  prevailed  in  Louisiana  be- 
fore its  acquisition  by  this  country,  is  a  modifi- 
cation of  the  Roman.  By  the  civil  law,  in- 
heritances of  real,  as  well  as  personal  property, 
are  joint.  What  is  the  mode  of  proceeding? 
Though  ambiguous  and  mixed,  it  is  chiefly  the 
civil  law  process,  like  our  chancery  proceed- 
ings. All  parties  must,  therefore,  regularly 
have  been  before  the  court. 

Marshall.  Ch.  J.,  delivered  the  opinion 
of  the  court,  and,  after  suiting  the  facts,  pro- 
ceeded as  follows : 

The  proceedings  of  the  court,  therefore,  is 
arrested  in  limiiie,  by  a  question  respecting  its 


1.— 2  Crnnch,  446. 
2.-3  Cranch.  262. 
3.-^Cranoh,896. 
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jurisdiction.  In  the  case  of  Hepburn  <fe  Bun- 
das  V,  EUzey,^  this  court  determined,  on  mature 
consideration,  that  a  citizen  of  the  District  of 
Columbia  could  not  maintain  a  suit  in  the  Cir- 
cuit Court  of  the  United  StatcH.  That  opinion 
l*i  still  retained. 

It  has  been  attempted  to  distinguish  a  terri- 
tory from  the  District  of  Columbia;  but  the 
(t>urt  is  of  opinion  that  this  distinction  cannot 
bt'  maintained.  They  may  differ  in  many  re- 
>pects,  but  neither  of  them  is  a  state,  in  the 
>ense  in  which  that  term  is  used  in  the  constitu- 
tion. Every  reason  assigned  for  the  opinion 
of  the  court,  that  a  citizen  of  Columbia  was 
not  capable  of  sueing  in  the  courts  of  the  United 
States,  under  the  judiciary  act,  is  equally  ap- 
plicable to  a  citizen  of  a  territory.  GabrierWin- 
05*]  ter.then,*being  a  citizen  of  the  Misssissippi 
territory,  was  incapable  of  maintaining  a  suit 
alone  in  the  Circuit  Court  of  Louisiana.  Is 
his  case  mended  by  being  associated  with  others 
who  are  capable  of  sueing  in  that  court  ?  In  the 
<'ade  of  StranDbridge  et  al.  v.  Curtis  etal.*  it  was 
decided  that  where  a  joint  interest  is  prosecut- 
ed, the  jurisdiction  cannot  be  sustained,  unless 
iiich  individual  be  entitled  to  claim  that  juris- 
diction. In  this  case  it  has  been  doubted 
whether  the  parties  might  elect  to  sue  jointly  I 
or  severally.  However  this  may  be,  having ' 
elected  to  sue  jointly,  the  court  is  incapable  of 
distinguishing  their  case,  so  far  as  respects  ju- 
risdiction, from  one  in  which  they  were  com- 
pelled to  unite.  The  Circuit  Court  of  Louisi- 
ana, therefore,  had  no  jurisdiction  of  the  cause, 
and  their  judgment  must,  on  that  account,  be 
reversed,  and  the  petition  dismissed. 

Judgment  reversed. 

Cited— 2  How.  28 ;  6  How.  877 ;  16  How.  840;  6  Wall. 
2K7 ;  4  Wash.  340,  o08 ;  2  Sumo.  347,  350;  1  Dill.  300 ;  2 
Wood.  &  M.  23t ;  2  Blntchf .  104 ;  3  Blatchf.  87 ;  12 
Blatchf.  290;  16  Blatchf.  153. 
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THE  AURORA.  Waldbn  et  al.,  Claimants. 

A  hypothecation  of  the  ship  by  the  master  Is  in- 
valid, unlcas  it  is  iihown  ^by  rhe  creditor  that  the 
advances  were  necessary  to  effeetimte  the  objects 
of  the  voyatre,  orthe  safety  of  the  ship,  and  the 
supplies  couid  not  be  procured  upon  the  owner's 
credir,  or  with  hiB  funaR,  at  the  place. 

A  Ijottomry  bond  Klven  to  pay  off  a  former  bond, 
must  stand  or  fall  with  the  first  hypothecation,  and 
the  subsequent  lenders  can  only  claim  upon  the 
same  ground  with  the  preccdini;,  of  whom  they 
are  >irtuall}'  the  assl^ees. 

I  PPEAL  from  the  Circuit  Court  for  the  Dis- 
^  trict  of  Pennsylvania.  The  brig  Aurora, 
commanded  by  Captain  Owen  F.  Smith,  and 
owned  by  the  claimants,  sailed  in  July.  1809, 
from  New  York,  on  a  trading  voyage  to  the 
Brazils,  and  from  thence  to  the  South  Sea 
Klands,  for  the  purpose  of  procuring  a  cargo 
for  the  market  of  Canton  or  Manilla;  with 
liberty,  after  completing  this  adventure,  to 
continue  in  this  trade,  or  engage  in  that  be- 
tween  Canton  and    the    north-west  coast  of 

1.— 2  Crancb.  445. 
2.— 3Cranch  082. 
Wheal.  1. 


America.  The  brig  duly  arrived  at  Rio  Janeiro, 
where  the  principal  jmrt  of  her  outward  cargo 
was  sold,  and  from  thence  proceeded  to  Port 
Jackson,  in  New  Holland.  At  this  port,  the 
brig  underwent  considerable  repairs;  on  account 
of  which,  advances  and  supplies  were  furnish- 
ed by  Messrs.  Lonl  &  Williams,  who  were  mer- 
chants there.  The  original  objects  of  the  voy- 
age seem  here  to  have  *been  lost  sight  of,  [*97 
and  the  brig  was  chartered  by  the  master,  to 
Messrs.  Lord  &  Williams,  for  a  voyage  of  dis- 
covenr,  and  was  actually  retained  in  their  ser- 
vice for  about  a  year,  under  this  engagement. 
At  the  end  of  this  time  the  brig  had  returned 
to  Port  Jackson,  and  Captain  Smith  was  here 
put  in  jail,  by  some  persons  whose  names  are 
unknown,  for  debts  contracted,  as  it  was  as- 
serted or  supposed,  on  account  of  the  vessel, 
and  was  relieved  from  imprisonment  by  Messrs. 
Lord  &  Williams.  About  this  time,  viz.,  in 
July,  1811,  the  brig  was  again  chartered  to 
Messrs.  Lord  &  WiUiams,  for  a  voyage  from 
Port  Jackson  to  Calcutta,  and  back  to  Port 
Jackson;  and  a  bottomry  bond  was  executed 
for  the  same  voyage  by  Captain  Smith,  in  favor 
of  Messrs.  Lord  &  Williams,  for  the  sum  of 
£1,482  6  1,  and  interest  at  nine  per  cent., 
being  the  amount,  as  the  bond  expresses  it,  of 
"charges  incurred  for  necessaries  and  stores, 
found  and  provided  by  Messrs.  Lord  &  Wil- 
liams, of.  &c.,  at  various  times  and  places,  for 
the  use  of  the  said  brig. "  The  ve8.«*el  duly  pro- 
ceeded to  Calcutta,  and  landed  her  cargo  there ; 
but  being  prevented,  as  it  was  alleged,  by  the 
British  government  in  Calcutta,  from  return- 
ing'to  Port  Jackson,  the  voyage  was  broken 
up.  In  December,  1811,  Captain  Smith  enter- 
ed into  a  contract  with  the  libelants,  Messrs. 
Chaml)erlain  <fe  Co. ,  at  Calcutta,  by  which  he 
engaged  to  charter  the  brig  to  them,  to  carry  a 
cargo  on  their  account  to  Philadelphia,  for  the 
gross  freight  of  12,000  sicca  rupees,  to  be  paid 
to  him  in  advance  in  Calcutta;  and  also,  to  give 
the  charterers  the  appointment  of  the  master 
for  the  voyage.  *He  further  agreed,  in  [*98 
consideration  of  the  libelants  paying  the  bot- 
tomry bond  of  Messrs.  Lord  &  Williams,  and 
advancing  any  sums  necessary  for  the  repairs 
and  supplies  of  the  ship,  to  execute  a  bottomry 
bond  to  them  for  the  same  voyage,  for  the 
principal  sum  thus  paid  and  expended,  and  20 
per  cent,  interest.  In  pursuance  of  this  agree- 
ment, on  the  17th  of  December,  a  certain  cap- 
tain George  Lee,  with  the  assent  of  Smith,  was 
appointed  by  the  libelants  to  superintend  the 
repairs,  equipments,  and  loading  of  the  brig, 
and  afterwards  sailed  as  master  on  the  voyage.  A 
bottomry  bond, for  18,000  sicca  rupees,  was  form- 
ally executed  by  Captain  Smith  on  the  23d,  and 
a  charter-party  on  the  26th  Deceml)er,  In  the 
latter  part  of  January,  1812,  Captain  Smith  re- 
signed his  nominal  command  of  the  ship  to 
Captain  Lee,  and  delivered  to  him  the  ship's 
papers  and  letters  for  the  owners.  The  ship 
duly  sailed  on  the  voyage,  and  arrived  at  Phila- 
delphia, and  there  safely  delivered  her  cargo. 
The  advance  freight  was  paid  to  Captain  Smith, 
according  to  the  contract,  and  he  remained  be- 
hind at  Calcutta,  under  the  pretense  that,  with 
this  advance  freight,  it  was  his  intention  to 
prosecute  the  plan  of  his  original  voyage,  and 
to  endeavor  to  repair  the  lasses  sustained  by  his 
former  conduct.     It  also  appeared  in  evidence 
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that  Captain  Smith  was,  during  the  whole  voy- 
age, much  addicted  to  intoxication,  both  at  sea 
and  on  shore;  and  Messrs.  Lord  &  Williams, 
and  the  libelants,  seem  to  have  been  fully  ap- 
prized of  his  incapacity  to  manage  the  concerns 
of  the  voyage.  The  owners  refused  to  pay  the 
bottomry  bond  executed  at  Calcutta,  and  the 
99*1  *pre8ent  libel  was  brought  to  enforce  it. 
The  District  Court,  at  the  hearing,  decreed  the 
full  amount  of  the  principal  and  mterest  of  the 
l)ond,  deducting  the  12,000  sicca  rupees  ad- 
vanced at  Calcutta.  Upon  an  appeal,  the  Cir- 
cuit Court  reversed  this  decree,  and  upon  the 
merits  dismissed  the  libel. 

Harper y  for  the  appellants  and  libelants.  1. 
As  to  the  first  hvpothecation  at  Port  Jackson, 
a  bottomry  bona  may  be  taken  after  debts  are 
incurred  necessarily,  in  order  to  secure  the  per- 
son advancing  the  moneys.  2.  The  hypothe- 
cation at  Calcutta  was  to  discharge  the  first 
loan,  and  for  further  repairs.  The  maaf^r  was 
not,  in  effect,  changed  before  the  second  bond 
was  executed.  But.  suppose  he  was,  how  is 
that  to  affect  the  first  hjrpothecation  ?  It  attached 
until  discharged  by  the  new  loan.  The  instru- 
ment passes  by  delivery,  and  the  new  lenders 
became  investea  with  all  the  rights  of  the  for- 
mer holders  of  the  bond.  The  present  holders 
ought,  at  least,  to  receive  so  much  of  their 
money.  All  that  lenders  upon  bottomry  are 
bound  to  do,  is  to  see  that  a  necessity  actually 
exists  at  the  time.  How  came  the  ship  enabled 
to  prosecute  her  voyage  and  earn  freight?  By 
the  loan.  The  payment  of  the  freight  in  ad- 
vance to  the  master,  subsequently,  could  not, 
by  relation  back,  affect  the  lien  acquired  tj  a 
previous  loan. 

SergearU,  for  the  respondents  and  claimants. 
The  power  of  a  master  to  hypothecate  the  ves- 
sel, though  necessary  for  the  purposes  of  oom- 
lOO*]  merce,  would,  ^without  limitations,  be 
ruinous  to  the  owner,  and  destructive  of  the 
purposes  it  was  intended  to  subserve.  It  is 
conferred  by  no  express  delegation,  but  is  the 
offspring  of  necessity.  This  necessity  must  be 
shown,  to  warrant  the  master's  conduct.  The 
owner's  interest  is  the  object  of  the  power;  the 
master  has  no  authority  to  bind  the  owner  or 
his  property,  contrary  to  his  orders  and  his 
interest.  1.  The  master  can  hypothecate  only 
in  case  of  clear  necessity,  which  must  be  clearly, 
shown. '  It  is  incumbent  upon  the  party  who 
claims  to  have  a  right  under  the  bond,  to  show 
this  necessity.  A  contrary  doctrine  would  make 
the  bond,  which  is  nothing  unless  the  master 
has  th(^  power,  evidence  of  that  power.  To 
allow  it  the  force  even  of  />ri?»a//i^  evidence, 
would  be  to  invert  the  law;  for,  then,  inst^Mi 
of  saying,  that  the  state  of  necessity  must  be 
clearly  shown,  we  should  be  obliged  to  say,  the 
absence  of  necessity  must  be  shown.  2.  The 
master  can  hypothecate  only  when  the  hypothe- 
cation is  the  condition  of  the  loan.  The  money 
ought  to  he  advanced  solely  on  the  faith  of  the 
bond,  and  the  hypothecation  cannot  be  taken 
after  the  advances  are  made,  without  stipulat- 
ing for  such  security.  If  the  loan  has  been 
once  made  on  personal  credit,  for  the  use  of  the 
ship,  it  cannot  be  afterwards  secured  by  hy- 
pothecation;   for  there  is,   then,   no  existing 

1.— 2  Marshall  on  Insurance,  (Goody's  edit.)  741,  d. 
Roes  V.  The  Active ;  Beo'i*  Adm.  Hep.,  159,  Putnam 
v.  The  Polly ;  2  Manhall.  741.  c.  The  Lavioia. 
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necessity.  A  menace  against  the  master,  or 
the  power  *of  attaching  the  ship,  by  the  [*10 1 
creditor,  will  not  legalize  such  a  contract.*  If 
the  master  can  obtain  funds  by  any  other  means, 
he  is  not  authorized  to  hypothecate.  The  mas- 
ter can  hypothecate  only  tor  the  interest  of  the 
owner,  and  for  the  purpose  of  prosecuting  the 
voyage.'  This  is  a  case  which  requires  the  ap- 
plication of  the  strictest  principles  of  law,  and, 
at  the  same  time,  illustrates  the  wisdom  and 
policy  of  those  principles,  as  essential  to  the 
secunty  of  trade.  The  hypothecation  at  Cal- 
cutta, so  far  as  it  is  founded  upon  that  at  Port 
Jackson,  was  given,  in  part,  at  least,  for  a  pre- 
existing debt;  and  it  is  not  for  us  to  separate 
what  the  obligees  have  confounded  and  mixed 
together.  As  to  the  expenditures  at  Calcutta, 
the  freight  received  ought  to  have  been  ap- 
plied to  pay  them. 

Harper,  m  reply.  The  principles  advanced 
on  the  other  side  are  too  narrow  to  subserve  the 
interests  of  trade ;  and  the  authorities  cited  do 
not  warrant  them.  Any  condition  of  a  ship, 
disabling  her  from  performing  her  usual  ser- 
vice to  the  owner,  if  money  cannot  be  raised  in 
any  other  way  to  refit  her,  creates  such  a  neces- 
sity as  will  justify  a  hypothecation  by  the  mas- 
ter. Do  not  the  claims  of  material  men,  of 
tradesmen  who  have  furnished  supplies  upon 
the  credit  of  the  ship,  of  merchants  w^ho  have 
advanced  moneys  for  her  repair,  and  who  may 
all  proceed  *»'»  rem^  or  by  process  of  at-  [*1  O^ 
tachment.  imply  such  a  condition  of  the  ship? 
By  the  universal  law  of  the  civilized  world,  the 
master  is  the  agent  of  the  owner,  unless  notice 
of  his  special  instructions  to  the  party  contract- 
ing with  him  can  be  proved.  The  lenders  in 
this  case  had  no  such  notice. 

Stort,  «/.,  delivered  the  opinion  of  the  court, 
and,  after  stating  the  facts,  proceeded  as  fol- 
lows: 

Such  are  the  material  facts  of  the  case,  and 
the  question  to  be  decided  is,  whether,  under 
all  the  circumstances,  the  bottomry  bond  exe- 
cuted at  Calcutta  constitutes  a  valid  lien  upon 
the  ship. 

The  law  in  respect  to  maritime  hypotheca- 
tions is,  in  ^neral,  well  settled.  The  master 
of  the  ship  is  the  confidential  servant  or  agent 
of  the  owners,  and  they  are  bound  to  the  per- 
formance of  all  lawful  contracts  made  by  him, 
relative  to  the  usual  employment  of  the  ship, 
and  the  repairs  and  other  necessaries  furnished 
for  her  use.  This  rule  is  e6tabli.she<l  as  well 
upon  the  implied  assent  of  the  owners  as  with 
a  view  to  the  convenience  of  the  commercial 
world.  As,  therefore,  the  master  may  contract 
for  repairs  and  supplies,  and  thereby,  indirect- 
ly, bind  the  owners  to  the  value  of  the  ship 
and  freight,  so,  it  is  held  that  he  may,  for  the 
like  purposes,  expressly  pledge  and  hypothe- 
cate the  ship  and  freight,  and  thereby  create  a 
direct  lien  on  the  same,  for  the  security  of  the 
creditor.  But  the  authority  of  the  master  is 
limited  to  objects  connected  witli  the  voyage, 
and,  if  he  transcend  the  prescribed  limits,  his 
acts  become,  in  legal  contemplation,  mere  nul- 

2.-2  Marshall,  741,  a,  Uebart  v.  Bmperor:    lb. 
Rucker  v.  Connynjrham ;    Bee's  Adm.  Rep^,  341. 

8.-2  Marshall,  741,  c,  lloss  v.  Active  ;    Parke  on 
Ins.,  413. 
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103*]  lities.  Hence,  to  make  *a  bottomry 
boDd  executed  by  the  master  a  valid  hypothe- 
cation of  the  ship,  it  must  be  shown  by  the  cred- 
itor tiiat  the  master  acted  within  the  scope  of  his 
authority:  or,  in  other  words,  it  must  be  shown 
that  the  advances  were  made  for  repairs  and 
supplies  necessary  for  effectuating  the  objects 
of  the  voyage,  or  the  safety  and  security  of  the 
ship;  and  no  presumption  should  arise  that 
such  repairs  and  supplies  could  be  procured 
upon  any  reasonable  terms,  with  the  credit  of 
the  owner,  independent  of  such  hypothecation. 
If,  therefore,  the  master  have  sufficient  funds 
of  the  owner,  within  his  control,  or  can  pro- 
cure them  upon  the  general  credit  of  the  owner, 
he  is  not  at  liberty  to  subject  the  ship  to  the 
expensive  and  disadvantageous  lien  of  an  hy- 
pothecatory  instrument. 

Let  us  now,  with  these  principles  in  view, 
proceed  to  the  consideration  of  the  validity  of 
the  bottomry  bond  executed  at  Port  Jackson, 
which  enters  so  materially  into  the  subsequent 
one  executed  at  Calcutta.  This  bond  purports, 
on  its  face,  to  have  been  given  for  advances,  or 
supplies,  furnished  for  the  ship's  use,  not  im- 
raeoiately  before  its  date,  but  at  various  times 
and  places;  and.  from  the  other  evidence  in 
the  case,  it  distinctly  appears  that  the  greater 
part  was  furnished  before  and  during  the  voy- 
age of  discovery  in  which  she  was  engaged, 
under  the  contract  with  Messrs.  Lord  &  Will- 
iams, and  for  their  immediate  lienefit.  Not 
the  slightest  account  is  given  of  the  earnings  of 
the  ship  during  this  long  voyage  of  a  year,  nor 
of  the  terms  or  stipulations  of  the  charter. 
This  silence  would  be*  wholly  unaccountable 
104*]  ♦if  it  were  not  in  proof,  that  Captain 
Smith  was  ^ilty  of  the  most  shameful  mis- 
conduct, ana  either  fraudulently  sacrificed,  or 
grossly  neglected,  the  interests  of  his  owner. 

The  advances  made  by  Messrs.  Lord  &  Will- 
iams do  not  appear  to  have  been  originally  made 
upon  a  stipulation  for  an  hypothecation  of  the 
ship.  On  the  contrary,  there  is  the  strongest 
reason  to  believe  that  they  were  originally  made 
upon  the  general  credit  of  the  owner,  or  master, 
or  both.  If  there  had  been  a  stipulation*  for  an 
hvpothecation,  it  must  have  been  carried  into 
elFect  by  the  parties  on  the  next  ensuing  voyage ; 
and,  as  this  was  not  done,  there  arises  an  almost 
irresistible  presumption  that  Messrs.  Lord  & 
Williams  looked  for  their  reimbursements  out 
of  the  freight  of  the  voyage  in  which  the  ship 
was  then  en^ged  by  them.  If,  indeed,  there 
had  been  a  stipulation,  originally,  for  an  hypoth- 
ecation, it  must  be  deemed,  in  point  of  law, 
to  have  been  waived  hj  the  omission  to  have 
had  it  attached  to  the  nrst  voyage  then  next  to 
be  prosecuted;  and  the  party  wlio  thus  waives 
his  right  cannot  be  permittca,  at  a  subsequent 
time,  and  under  a  change  of  circumstances,  to 
re-instate  himself  in  his  lormer  condition  to  the 
injury  of  the  owner.  It  is  said  that  the  ship 
mi^ht  have  been  arrested  for  these  advances; 
and  that,  in  point  of  fact,  the  captain  was  put 
in  jail  on  account  of  debts  contracted  for  the 
ship,  and  was  relieved  from  imprisonment  by 
Messrs.  Lord  &  Williams.  That  Captain  Smith 
was  imprisoned  on  account  of  some  debts  ap- 
pears in  the  evidence,  but  it  is  by  no  means 
105*]  clear  that  these  *debts  were  contracted 
for  the  use  of  the  ship.  The  presumption  is 
repelled  by  the  consideration  that  the  necessaries 

Wheat.  1. 


and  supplies  are  expressly  stated  in  the  bond  to 
have  been  furnished  by  Messrs.  Lord  «fe  Will- 
iams; and  the  only  other  creditors  who  are  al- 
leged to  have  furnished  stores,  are  admitted 
not  to  have  instituted  any  suits.  It  is  undoubt- 
edly true  that  material  men,  and  others,  who 
furnish  supplies  to  a  foreign  ship,  have  a  lien 
on  the  ship,  and  may  proceed  in  the  admiralty 
to  enforce  that  right.  And  it  must  be  admitted 
that,  in  such  a  case,  a  bonu  fide  creditor  who 
advances  his  money  to  relieve  the  ship  from  an 
actual  arrest  on  account  of  such  debts,  may 
stipulate  for  a  bottomry  interest,  and  the  ne- 
cessity or  the  occasion  will  justify  the  master 
in  giving  it,  if  he  have  no  other  sufficient  funds, 
or  credit,  to  redeem  the  ship  from  such  arrest. 
But  it  would  be  too  much  to  hold,  as  was  con- 
tended for  by  the  counsel  for  the  appellants, 
that  a  mere  threat  to  arrest  the  ship,  for  a  pre- 
existing debt,  would  be  a  sufficient  necessity  to 
justify  the  master  in  giving  a  bottomry  interest, 
since  it  might  be  an  idle  threat,  which  the  cred- 
itor might  never  enforce;  and  until  enforced 
the  peril  would  not  act  upon  the  ship  itself. 
And  even  supposing  a  just  debt  might,  in  such 
a  case,  be  a  valid  consideration  to  sustain  a  bot- 
tomry interest  in  favor  of  a  third  person,  such 
an  effect  never  could  be  attributed  to  a  debt 
manifestly  founded  in  fraud  or  injustice.  Nor 
does  it  by  any  means  follow,  because  a  debt 
sought  to  be  enforced  by  an  arrest  of  the  ship, 
mi^t  uphold  an  hypothecation  in  favor  of  a 
third  person,  that  a  general  creditor  would  be 
entitled  *to  acquire  a  like  interest.  It  [*10B 
would  seem  against  the  policy  of  the  law  to 
permit  a  party,  in  this  manner,  to  obtain  ad- 
vantages from  his  contract  for  which  he  had 
not  ori^ally  stipulated.  It  would  hold  out 
temptations  to  fraud  and  imposition,  and  enable 
creditors  to  practice  gross  oppressions,  against 
which  even  the  vigilance  and  good  faith  of  an 
intelligent  master  might  not  always  be  a  suf- 
ficient safeguard  in  a  foreign  country. 

These  are  not  the  only  difficulties  which  press 
upon  the  claim  of  Messrs.  Lord  &  Williams, 
The  terms  of  the  charter-party,  entered  into  by 
them  on  the  voyage  to  Calcutta,  as  well  as  on 
the  voyage  of  discovery,  are  nowhere  explained. 
It  was  certainly  their  auty,  in  the  first  instance, 
to  apply  the  freight  in  their  hands,  earned  in 
these  voyages,  to  the  discharge  of  the  debt  due 
to  them  for  advances.  What  was  the  amount 
of  this  freight,  and  what  was  the  manner  in 
which  it  was  to  be  paid,  and  how,  in  fact,  it 
was  paid  or  appropriated,  are  inquiries  which 
have  never  been  answered.  These  inquiries 
are  at  all  times,  and  in  all  cases,  important,  but 
are  emphatically  so  in  a  case  where  there  is  but 
too  much  reason  to  suspect  that  the  interests  of 
the  owner  were  wilfully  abandoned  by  the  fraud 
or  the  folly  of  the  master. 

It  is  incumbent  upon  the  creditor  who  claims 
an  hypothecation,  to  prove  the  actual  existence 
of  the  necessity  of  those  things  which  give  rise 
to  his  demand;  and  if,  from  his  own  showing, 
or  otherwise,  it  appears  that  he  has  had  funds 
of  the  owners  in  his  possession  which  might 
have  been  applied  to  the  demand,  *and  [*107 
he  has  neglected  or  refused  so  to  do,  he  must 
fail  in  his  claim.  So,  if  various  demands  are 
mixed  up  in  his  bond,  some  of  which  would 
sustain  an  hypothecation  and  some  not,  it  is  his 
duty  so  to  exhibit  them  to  the  court  that  they 
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may  be  separately  weighed  and  considered. 
And  it  would  be*^  perilous  indeed  if  a  court 
were  called  upon  to  ^ope  its  way  through  the 
darkness  and  intricacies  of  a  long  account  with- 
out a  ^uide.  and  decide  upon  the  interests  of 
the  ship-owner  by  obscure  and  doubtful  lights 
which  here  and  there  might  croas  the  path. 

Upon  the  whole,  it  is  the  opinion  of  the  court 
that  the  bottomry  bond  of  Messrs.  Lord  &  Will- 
iams cannot  be  sustained  as  a  valid  hypotheca- 
tion upon  the  proofs  now  before  the  court.  It 
appears  to  have  been  founded,  to  a  very  large 
amount,  upon  advances  made  by  Messrs.  Lord 
&  Williams,  in  previous  voyages  ;  and  if  some 
portion  of  the  dfihi  might  have  been  immedi- 
ately applicable  to  the  necessities  of  the  ship  at 
the  time  of  the  voyage  to  Calcutta,  that  portion 
is  not  distinctly  shown,  and  no  reason  as  yet 
appears  why  the  freight  in  their  hands,  if  the 
transactions  were  bona  fide,  might  not  have  been 
applied  in  discharge  of  these  necessities. 

As  the  bottomry  bond  of  Messrs.  Lord  & 
Williams  ha.H  not  oeen  established,  the  subse- 

?[uent  bottomrv  bond  executed  at  Calcutta,  so 
ar  as  it  includes  and  covers  the  sum  due  on  the 
first  bond,  cannot  be  sustained.  The  plaintiffs, 
in  this  respect,  can  claim  only  as  the  virtual  as- 
signees of  Messrs.  Lord  &  Williams,  with  the 
assent  of  the  master,  and  the  same  defects  which 
infected  the  original  title  pass  alone  with  the 
108*]  ^muniments  of  that  title  under  the  as- 
signment. 

And  this  observation  leads  to  the  considera- 
tion of  the  validity  of  the  bottomry  bond  execu- 
ted at  Calcutta,  as  to  the  sum  remaining,  after 
deducting  the  amount  of  the  tirst  bond.  Not- 
withstanding some  obscurity  in  the  testimony, 
it  must  be  taken  as  true,  from  the  express  ac- 
knowledgments of  Captain  Smith,  that  the 
whole  sum  expended  in  repairs  and  supplies  of 
the  ship  in  Calcutta,  including  the  sum  of  ten 
thousand  seven  hundred  and  thirteen  sicca  ru- 
pees, paid  on  account  of  the  first  bottomry  bond, 
did  not  exceed  the  sum  of  eic[hteen  thousand 
;sicca  rupees.  It  follows,  therefore,  that  a  sum, 
a  little  more  than  six  thousand  rupees,  was  ex- 
pended in  these  supplies  and  repairs.  By  their 
charter-party  with  the  roaster,  the  plaintiffs 
agreed  to  pav  an  advance  freight  to  Captain 
Smith  of  twelve  thousand  sicca  rupees  for  the 


voyage  to  Philadelphia.  There  was,  therefore, 
within  their  own  knowledge,  an  ample  fund 
provided  for  all  the  repairs  and  supphes  neces- 
sary for  the  voyage;  and  this  fund  absolutely 
witliin  their  own  control,  if  they  were  disposed 
to  act  for  the  interest  of  the  owners,  instcsod  of 
lending  their  aid  still  farther  to  involve  them  in 
difficulty  and  distress.  There  is,  therefore,  but 
too  much  reason  to  believe  that  the  plaintiffs 
were  not  unwilling  to  derive  undue  advantages 
from  the  intemperance  and  negligence  of  the 
master,  whatever  might  be  the  sacrifices  brought 
upon  the  owners.  Ttie  plaintiffs  expressly  stip- 
ulated, in  their  charter-party,  for  the  right  to 
appoint  a  new  master  for  the  voyage,  obviouslv 
♦from  a  total  want  of  confidence  in  [*109 
Captain  Smith.  They  would  not  even  suffer 
the  repairs  and  loading  of  the  ship  to  be  made, 
except  under  a  master  specially  in  their  own 
confidence.  They  retained  Captain  Smith  in  the 
nominal  command  of  the  ship  until  all  their  own 
purposes  were  answered,  and  then  discarded 
him  with  as  little  ceremony  as  any  indifferent 
personage.  Yet,  at  the  very  moment  that  they 
were  withdrawing  their  whole  confidence  from 
him,  they  advanced  the  whole  freight  of  the 
voyage,  to  be  applied  at  his  own  pleasure  to  any 
objects  disconnected  with  the  voyage.  They 
could  not  be  ignorant  that  the  master  was  not 
about  to  return  to  the  home  of  the  owner,  and 
that  the  ship  was;  and  the  argument  which  im- 
putes to  them  a  collusive  combination  with  the 
master,  is  certainly  not  without  considerable 
weight.  At  all  events,  here  funds  are  shown 
to  exist  sufficient  to  meet  the  necessities  of  the 
ship,  and,  consequently,  a  resort  to  the  extraor- 
dinanr  expedient  of  an  hypothecation  was  not 
justified  in  point  of  law. 

On  the  whole,  it  is  the  opinion  of  the  court, 
that  the  decree  of  the  Circuit  Court  ought  lobe 
affirmed  with  costs. 

Decree  affirmed,^ 
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1.— It  Is  stated  b3'  DlHckstone  In  the  Ck)mmenta- 
rles,  vol.  2,  p.  467,  that  the  contracts  of  bottomry 
and  rcvpmideniia  took  their  rise  from  the  practice 
of  allowing  the  master  to  hypothecate  the  ship  in  a 
foreign  country  in  order  to  raise  money  to  reflt. 
This  o)>inlon  is  iloubted  by  Mr.  Abbott,  in  hffl  Law 
of  Hhlppinit,  part 2,  c.  3,  s.  15,  p.  163  (Story's  ed.).  who 
remarkK,  thut  there  Is  no  mention  in  the  text  of  the 
civil  law,  of  this  contmct  entered  Into  by  the  mas- 
ter of  the  ship  In  that  character.  This  remark  does 
not  appear  to  have  been  made  with  the  usual  accu- 
racy of  that  excellent  writer;  for,  in  the  law,  De 
cJcercUoria  act  (one  in  the  Pandects,  the  master  is 
authorized  to  take  up  money  upon  the  credit  of  the 
ship  when  necoswiry ;  and  Bynkershoek  attributes 
the  origin  of  maritime  hypotnecation  to  the  Uoman 
law,  and  states  that  it  was  originally  confined  to 
hypothecation  by  the  master,  from  necessity,  in 
foreign  parts,  and  by  degrees  came  to  be  entered 
into  by  the  owners  of  the  ship  and  cargo  for  more 
general  purposes.  Q.  J.  Prlv.  1. 3,  c.  1%  I)e  Contrac- 
tu quiftci'itvr,  Bodemery.  The  same  great  jurist  also 
states  in  his  Q.  J.  Pub.,  c.  19,  p.  151,  of  Du  Ponceau's 
translation,  that  the  lender  is  entitled  to  the  bene- 
fit of  hisspcurity,  even  if  the  moneys  advanced  be 
misapplied  by  the  master,  and  not  laid  out  in  the 
refitting  the  ship.  This,  however,  must  be  under- 
stood of  a  bona  fUie  case,  where  there  is  no  fraud  on 
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the  part  of  the  lender,  nor  collusion  between  him 
and  the  master. 

Roocus  lays  down  the  following  rules  on  this  sub- 
ject: *•  Verum  adverte.  quia  quatuor  requiruntur, 
ut  dominus  navis  teneatur  ad  restitutlonem  pecu- 
nias  mututuata?.  Primum,  ut  causa  sit  vera,  et  in 
iliam  oausam  pecunia  sit  versa,  licet  precise  credi- 
tor non  teneatur  hat>erc  curam,  utin  illam  causam 
pecunia  expendatur.  Secundo,  quod  mutuans  sciat 
magistrum  ad  id  esse  propositum.  Tertio,  ut  non 
plus  mutuetur,  quam  sit  na\i  neoessarium  dictie 
refectioni,  vei  causee.  Quaiio^  ut  in  eo  loco  oompa- 
rarl  possint  res  illiB  necessarife,  ubi  mutuum  fult 
factum."  He  adds,  that  if  the  master  deceive  the 
lender,  either  in  the  repairs  or  the  price  of  the  arti- 
cles purchased,  the  owner  is  responsible,  and  also 
for  money  borrowed  to  repay  other  moneys  advan- 
ced to  reflt  the  ship ;  nor  is  he  discharged  even  if  the 
master  converts  the  money  to  his  own  use.  Nota- 
bUia  d€  Nav.  et  A'aul,  note  28,  24.  The ConmUito  del 
Marc  recognizes  the  power  of  the  master  to  bind 
the  owners  in  this  manner,  excepting  in  cases  of 
fraud  and  misconduct,  c.  245.  By  the  ancient  law  of 
France,  the  master  might  hyp'^thecate  the  ship 
when  abroad,  with  the  consent  of  the  mate  and  pi- 
lot, who  were  required  to  certify  upon  the  ships' 
Joarnal  the  necessity  of  the  loan,  and  its  appUca- 
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112*]  ♦[PRIZE.] 

THE   VENUS.     Jademerowsky,  Claimant. 

A  case  of  further  proof. 

\  PPE AL  from  the  decree  of  the  Circuit  Court 
A  for  the  District  of  Georgia.  This  ship  hav- 
ing takea  in  a  cargo  at  London,  proceeded  to 
Portsmouth,  and  from  thence,  on  the  12th  of 
April,  1814,  sailed  for  St.  Bartholomews,  under 
<-onvoy  of  a  British  ship  of  war.  From  St. 
Bartholomews  she  sailed  for  the  Havannah,  but 
on  her  passaee  thither  was  captured  and  sent 
into  the  island  of  St.  Thomas,  for  adjudication, 
by  a  British  cruiser.  Upon  beine  released  from 
this  detention,  she  abandoned  her  destination 
for  the  Havannah,  and  was  proceeding  to 
Amelia  Island,  when  she  was  captured  by  the  ! 
flotilla  under  the  command  of  Commodore  ; 
f 'ampbell,  and  sent  into  the  port  of  Savannah,  I 
where  the  vessel  and  cargo  were  libeled  as  prize.  | 
The  ship  was  restored  by  consent,  in  the  court 
below,  as  Russian  property;  the  cargo  was  con- 
demned as  prize  of  war,  and  an  appeal  entered 
from  that  sentence  by  the  claimant.  The  proofs 
4>f  property  consisted:  1.  Of  a  recital  in  a  power 
ot  attorney,  from  one  Jones,  (he  alleged  agent, 
in  London,  of  the  claimant  (who  was  stated  to 
be  a  Russian  merchant  domiciled  at  St.  Peters- 
burgh),  to  Mr.  Diamond,  the  supercargo.  2. 
A  certificate  of  property  from  the  Russian  Con- 
1 13»j  sul-General  in  *London.  3.  The  testi- 
mony of  Mr.  Diamond,  and  other  witnesses, 
taken  in  preparatorio,  expressing  their  belief 
that  the  property  was  as  claimed. 

Charlton,  for  the  appellant  and  claimant, 
offered  to  read  affidavits  m  the  nature  of  further 
proof. 

Story,  J.  Until  the  cause  is  heard,  further 
proof  cannot  be  admitted. 

Marshall,  Ch.  J.  If,  upon  the  opening,  it 
appears  to  be  a  case  for  further  proof,  then  it  may 
be  admitted  initarUer,  unless,  indeed,  the  court 
should  be  of  the  opinion  that  the  captors  ought 
to  be  allowed  to  produce  further  proof  afio. 
The  cause  is  before  us  as  if  in  the  inferior  court. 

Charlton.  We  contend  that  it  is  a  case  en- 
titled to  further  proof,  and  that  there  is  no  cir- 
cumstance of  fraud  or  inala  fides  to  preclude  it. 

The  Attorney-General,  contra.  It  is  incum- 
bent upon  the  claimant  to  make  out  his  title  by 
competent  testimony,  according  to  the  rules  of 


the  prize  court;  and  if  the  court  should  be  of 
opinion,  that  the  property  does  not  belong  as 
claimed,  the  captors  will  be  entitled  to  con- 
demnation, without  specifically  proving  to 
whom  it  does  belong.  *  The  recital  in  the  power 
from  Jones  to  Diamond  cannot  be  sufficient 
to  show  the  interest  of  Mr.  Jademerowsky. 
*The  recital  in  a  deed  binds  only  the  [*114: 
parties,  and  those  claiming  under  it;  we  are 
entitled  to  the  production  of  the  original  power, 
duly  authenticated.*  The  certificate  of  the 
Russian  Consul-General  is  no  proof  of  the  real 
property.'  The  failure  on  the  part  of  the  super- 
cargo to  testify,  positively,  as  to  the  property, 
is,  m  the  prize  court,  always  held  strongly 
against  the  title  of  the  claimant.  The  cargo 
was  purchased  and  loaded  in  a  British  port, 
and  the  ship  had  an  alternative  destination  to  a 
British  colony.  The  voyage  is  different  from 
that  authorized  in  the  original  power  from  Mr. 
Jademerowsky  to  Jones;  and.  therefore,  such 
power  either  never  existed  or  it  is  falsified  by  the 
evidence,  and  must  be  repudiated  by  the  court. 

Pinkney,  in  reply,  agreed  that,  in  a  suspicious 
case,  restitution  could  not  be  demanded  upon 
the  original  evidence;  but,  this  is  a  case  of 
further  proof,  and  there  is  no  evidence  of  fraud 
or  unneutral  conduct  to  preclude  it.  The  docu- 
mentary evidence  expresses  neutral  account  and 
risk.  By  the  law  of  nations,  the  papers  must 
be  supported  by  the  examinations  in  prepara- 
torio;  but,  there  is  no  determination  which  war- 
rants the  position,  that  the  supercargo  must 
swear  to  anything  more  than  belief.  He  is,  in 
this  respect,  in  the  same  predicament  with  the 
master.  In  both  cases,  it  is  matter,  not  of  posi- 
tive knowledge,  but  of  inference  from  the  cir- 
cumstances which  *come  to  his  knowl-  [*1 15 
ed^e.  The  consular  certificate  is  a  part  of  the 
ship's  papers,  and,  as  such,  is  necesaarily  a  part 
of  the  documentary  evidence  in  the  cause.  The 
recital  of  the  procuration  is  said  not  to  be  ad- 
missible at  common  law;  but,  this  court  is  now 
sitting  as  a  court  of  prize. 

The  cause  was  this  day  ordered  to  further 
proof  on  the  part  of  the  captors  and  claimants. 

Farther  proof  ordered. 

Clted-5  Wheat.  127 ;  2  Wood.  &  M.  540. 

1.— 1  Rob.,  227,  The  Odin ;  3  Kob.  68,  The  Neptunus. 
2.— 1  Rob.,  133,  The  Araro. 
8.— 1  Rob.,  19,  Tbe  Endrausrht. 
4.— 1  Rob.,  68,  The  Neptunus. 


tion.  Orditnnance  de  la  Marine,  Uv.  2,  tit.  I,  du  Cap-  \ 
Uiiine,  art.  19.  Ua&ge  also  required  that  a  proees  , 
verbal  of  the  transaction  shoald  be  oopied  from  the 
Jduroal,  and  siffoed  by  the  parties,  waoae  consent 
wad  aeoessary.  But  valia  informs  uj  that  these 
f  ortnalities  were  merely  required  in  order  to  discul- 
ptite  the  master ;  that  they  were  not  of  the  essence 
of  the  ooatract,  and  the  omission  of  them  did  not 
Invalidate  the  security  of  the  lender,  who  was  not 
-dbli^ed  to  prove  that  the  suou  advanced  had  been 
appropriated  to  the  use  of  the  vessel ;  and  he  cites 
a  sentence  of  the  tribunal  at  Marseilles,  of  the  9th 
of  August,  1748,  in  suppor't  of  hi4  exposition,  which 
decision  (he  states)  is  founded  upon  the  first  law, 
a.  9,  Dig.  de  ejxreUorla  actione.  He  remarks  that 
LocoeniuB,  de  Jure  Jfaritimo,  1.  3,  c.  8,  n.  7  and  8, 
Vinoiusln  Pecklum,  foi.  183,  n.  A.,  and  Casaregris, 
Disc  71,  n.  15, 33and  'Si,  hold,  that  the  lender  should 
prove  the  necessity  of  the  loan  in  order  to  prevent 
shipowners  from  being  the  victims  of  the  frauds 
aadmfUverMtions  of  ma9ter4.  But  Valin  alleges 
that  this  rule  had  been  rejected  by  the  iisAge  of 
trade  as  too  refined  and  subtle;  and  that  to  enable 
the  lender  to  enforce  his  claim,  it  is  sufficient  to 
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show  that  he  had  acted  with  grood  faith :  that  is  to 
say,  that  there  is  no  proof  or  sulfldent  presumption 
of  collusion  l>etween  him  and  tbe  master.  Valin  sur 
V  Ordonnance,  tom.  1,  p.  442.  See  also  Pothier,  de 
Pret  a  la  Grouse^  n.  52.  in  the  new  Commercial  Code 
of  France,  the  further  precaution  is  added  of  re- 
quiring that  the  master  should  obtain  the  consent 
of  a  tribunal  of  commerce,  or  Justice  of  the  peace, 
if  the  loan  be  made  in  France ;  if  abroad,  by  the 
French  Consul,  or  if  there  be  no  consul,  by  the  mag- 
istrate of  the  place.  Code  de  Commerce,  llv.  2.  tit.  4. 
Da  Gdpitaine,  art.  234.  This  amendment  to  the  an- 
cient law  was  made  upon  the  suggestion  of  the  Tri- 
bunal and  Chamber  of  Commerce  of  Caen,  whore- 
marked,  in  their  observations  upon  the  original 
plan  of  the  Code,  that  it  but  too  often  happened  that 
ship-masters,in  the  course  of  their  voyage,  put  into 
port  upon  the  most  frivolous  pretexts,  and  incurred 
expenses  ruinous  to  the  owners;  which  required 
the  interposition  of  Judicial  authorities,  who  would 
certainly  authorize  no  other  expenses  than  those 
really  urgent  and  necessary  to  the  prosecution  of 
the  voyage.  Eiprit  du  Coue  dc  Comtnerce,  par  J.  G. 
Loere^  tom.  3,  p.  112. 

4  49 


115 


Supreme  Court  qp  the  United  States. 


181^ 
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PRESTON  V.  BROWDER 

The  act  of  afisetnbly  of  North  Carolina,  of  No- 
vember, 1777,  establishing  office*  for  receiving  en- 
trlefl  of  claims  for  lands  fii  the  several  counties  of 
the  state,  did  not  authorize  entries  for  lands  within 
the  Indian  boundar\ ,  as  defined  by  the  treaty  of 
the  Long  Island  of  Holston,  of  the  20th  of  Jul}', 
1777.  The  act  ot  April,  1778,  Is  a  legislative  declara- 
tion explaining  and  amending  the  former  act,  and 
DO  title  is  acquired  by  an  entry  contrary  to  these 
laws. 

ERROR  to  the  Circuit  Court  for  the  District 
of  East  Tennessee.  This  was  an  action  of 
ejectment  commenced  by  the  plaintiff  in  error 
in  that  court.  On  the  trial  of  the  cause,  the 
plaintiff  produced  and  read  in  evidence  an  entir 
116*]  made  on  the  2r)th  of  February,  ♦1778, 
in  the  name  ol  Ephraim  Dunlap,  for  400  acres 
of  land  in  the  point  between  Tennessee  and 
Holston  rivers.  Also,  a  grant  to  said  Dunlap, 
issued  in  virtue  of,  and  founded  upon,  said 
entry,  under  the  pjreat  seal  of  the  state  of  North 
Carolina,  dated  the  29tli  of  July,  1793;  which 
grant  was  duly  registered.  The  plaintiff  also 
produced,  and  read  in  evidence,  a  deed  of  con- 
veyance, with  the  certificates  of  probate  and 
registration  indorsed,  from  Dunlap.  the  grantee, 
to  John  Rhea.  Also,  a  deed  of  conveyance 
from  said  I^ea  to  the  lessor  of  the  plaintiff.  It 
waA  also  proved  that  the  land  lies  within  the 
boundaries  of  what  was  the  state  of  North  Caro- 
lina at  the  time  of  making  said  entry,  and 
within  the  county  of  Washington;  "likewise, 
within  the  territory  ceded  by  the  state  of  North 
Carolina  to  the  United  Stales,  in  1789,  and 
within  the  now  county  of  Blount,  in  the  Dis- 
trict of  East  Tennessee;  that  it  lies  on  the  south 
side  of  Holston  River,  and  between  Big  Pigeon 
and  Tennessee  River,  and  west  of  a  line  de- 
scribed in  the  5th  section  of  the  act  of  the  gen- 
eral assembly  of  North  Carolina,  passed  in 
April,  1778.  chap.  3.  Also,  within  the  tract  of 
country  secured  to  the  Indians  in  1791,  by  the 
treaty  of  Holston,  and  that  the  Indian  title 
thereto  was  relinquished  in  1798,  by  the  treaty 
of  Tellico.  The  defendant  produced,  and  gave 
in  evidence,  a  grant  from  the  state  of  Tennessee 
to  himself,  made  out  and  authenticated  in  the 
manner  prescribed  by  the  laws  of  Tennessee, 
and  dated  the  18th  of  May,  1810,  which  covers 
and  includes  the  whole  of  the  land  in  his  pos- 
session, and  for  which  this  suit  was  brought. 
117*1  The  *plaintiff,  by  his  counsel,  moved 
the  court  to  charge  and  instruct  the  jury,  * '  that 
an  entry  was  actually  made  Vith  the  entry-taker 
of  Washington  county,  within  which  the  land 
lay;  that  the  entry  was  evidence  that  the  con- 
sideration money  was  paid  as  required  by  law; 
that  paying  the  consideration  money,  and  mak- 
ing the  entry,  created  a  contract  between  the 
state  of  North  Carolina  and  the  said  Dunlap, 
which  vested  a  right  in  him  to  the  land  in  dis- 
pute, and  that  it  was  not  in  the  power  of  the 
legislature,  at  a  subsequent  period,  to  destroy 
the  right  tlius  vested,  or  rescind  said  contract, 
without  the  consent  of  the  said  Dunlap.  That 
having  the  same  land  afterwards  surveyed  and 
granted,  in  the  manner  prescribed  by  the  laws 
of  North  Carolina,  vested  in  the  said  Dunlap 
and  his  heirs  a  complete  title  both  at  law  ana 
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in  equity;  and,  that  tlie  conveyance  from  Dun- 
lap to  Rhea,  and  from  Rhea  to  the  lessor  of  the 
plaintiff,  vested  a  complete  leffal  title  in  him, 
and,  therefore,  he  was  entitled  to  a  verdict. '"^ 
Which  charge  and  instruction  the  court  refused 
to  give  to  the  jury ;  but.  on  the  contrary,  charged 
and  instructed  tfiem,  "that  the  said  entry  and 
grant  were  both  null  and  void,  and  vested  no- 
title  whatever  in  the  said  Dunlap,  because,  at 
the  time  of  making  said  entry,  and  obtaining^ 
said  grant,  the  land  included  therein  lay  in  a 
part  of  the  country  where  the  laws  of  North 
Carolina  had  not  authorized  their  officers  to 
permit  lands  to  be  entered,  or  to  issue  grants 
therefor;  and  although  the  entry  and  grant 
might  have  been  made  in  the  form  required 
*by  law,  yet  no  interest  whatever  passed  £*!  1 S 
from  the  state  of  North  Carolina  to  Dunlap 
thereby,  and,  therefore,  they  ought  to  find  a 
verdict  for  the  defendant.**'  A  verdict  was- 
rendered  accordingly,  and  a  judgment  pro- 
nounced thereon.  To  which  charge  and  in- 
struction the  plaintiff's  counsel  excepted,  and 
the  cause  was  brought  into  this  court  by  writ 
of  error. 

Kep,  for  the  plaintiff  in  error.  The  question 
in  this  cause  turns  upon  the  validity  of  an  act 
of  assembly  of  North  Carolina  of  April,  1778, 
repealing  a  former  act  of  November,  1777,  c. 
1,  s.  3,  under  which  the  plaintiff's  entry  waa 
authorized.  It  is  an  &r  pont  facto  law,  which 
the  state  is  incompetent  to  pass;  its  own  courts, 
have  decided,  that  a  law  depriving  A  university 
of  its  lands  was  unconstitutional  and  void.* 
This  court  has  determined  that  a  law  in  the- 
nature  of  a  convention  or  contract  cannot  be  so- 
repealed  as  to  devest  rights  of  property  pre- 
viously acquired  under  it.*  As  to  the  Indian 
title,  the  usufruct  only  of  this  waste  land  wa» 
reserved  to  them;  and  the  legislature  might 
grant  lands  subject  to  the  extinguishment  of 
their  title  to  the  domain  of  property.  This  was 
a  mere  temporary  arrangement,  and  the  title  of 
the  natives  was  extingiiished  by  the  treaty  of 
Tellico.  There  was,  therefore,  nothing  to  pre- 
vent an  entry  of  lands  anywhere  within  the 
territorial  limits  of  North  Carolina. 

*  Pickens  and  Jo7ie8,  contra.  1.  The  [♦ll^ 
correct  mode  of  ascertaining  the  nature  and 
effect  of  the  contract  (as  it  has  been  called)  be- 
tween the  state  and  the  plaintiff,  is  by  a  refer- 
ence to  the  plain  interpretation  of  the  act  of 
1777,  connected  with  the  local  histor>'  of  that 
period,  and  the  circumstances  of  the  entry. 
The  law  provides  that  entries  may  be  made  m 
the  several  counties  of  the  slate  of  all  lands  there- 
in, not  previously  granted,  and  which  shall 
have  accrued  to  the  state  by  treaty  or  conquest ; 
most  manifestly  implying  the  necessity  of  a 

Srevious  extinguishment  of  the  Indian  title. 
iy  the  treaty  of  the  Long  Island  of  Holston, 
of  the  20th  of  July,  1777,  art.  5th,  a  boundary 
between  the  Indians  and  the  whites  is  defined; 
and,  by  art.  6th,  the  Indians  are  guarantied 
against  all  intrusion.  The  whole  system  of 
local  laws  establishes  a  police  over  the  territory 
in  question,  with  the  express  view  of  prevent- 
ing the  natives  from  being  disturbed  in  the  en- 
joyment of  their  rights.  In  1778,  finding  that 
individuals,  in  the  situation  of  the  plaintiff, 

* 
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either  wilfully  or  through  mistake,  had  made 
entries  within* the  Indian  reservation,  the  legis- 
lature passed  an  act  recognizing  the  limits  fixed 
by  the  treaty  of  the  year  preceding,  prohibit- 
iiig  future  entries,  and  avoiding  those  already 
made  within  those  limits.  2.  But  supposing 
the  entr}'-  to  have  been  valid  as  a  claim,  or 
right  of  pre-emption,  against  other  citizens,  it 
was  not  lawfully  consummated  by  a  subsequent 
survey  and  patent.  Is  the  entry  of  such  stern, 
unbending  authority,  as,  by  reflation  back,  to 
dispense  with  the  necessity  of  subs(?queut  steps? 
Certainly  not.  By  the  act  of  1783  the  Indian 
120*]  *boundary  was  changed,  in  conformity 
with  the  treaty  of  Hopewell,  and  the  issuing  of 
grants  for  lands  within  the  reservation  was 
prohibited.  The  land  in  question  contintied 
by  that  treaty,  and  by  a  subsequent  treaty  made 
in  1791,  between  the  United  States  and  the 
Cherokees,  within  the  limits  of  the  latter.  The 
survey  and  grant  were  made  in  opposition  to 
all  these  treaties  and  laws;  and,  in  1789,  North 
Carolina  ceded  to  the  United  States  this  terri- 
tory*, in  which  the  state  of  Tennesee  was  erect- 
ed. In  1791  the  treaty  of  Holiiton  once  more 
guarantied  the  Indians  against  intrusion.  So 
that  the  plaintiff's  counsel  has  to  bear  up,  not 
only  against  the  municipal  laws  of  the  country, 
but'  against  the  most  solemn  pacts  and  conven- 
tions. 

Key,  in  reply.  The  plaintiff's  right,  com- 
menced by  a  valid  entry,  could  never  be  im- 
paired by  subsequent  laws  and  treaties.  The 
primitive  Indian  title  was  merely  sulwrdinate, 
and  subject  to  extinction.  •  If,  by  the  payment 
of  the  fees  upon  his  entry,  the  plaintiff  acquired 
an  incipient  right  under  the  law  then  in  force, 
it  cannot  be  affected  by  any  subsequent  act. 
His  grant  is  dated  1793,  and  a  presumption 
thence  arises  that  he  had  complied  with  all 
preceding  requisites.  The  cession  of  1789  con- 
tains a  reservation  for  perfecting  titles  where 
entries  had  been  made.  The  act  of  1778  shows 
that  the  former  law  had  allowed  and  counte- 
nanced entries  in  Washington  county:  it  is  not 
121*]  a  declaratory,  but  a  repealing  *8tatute, 
showing  that  the  first  law  had  not  been  mistaken 
nor  misconstrued. 

Todd,  ./.,  delivered  the  opinion  of  the  court, 
and.  after  stating  the  facts,  proceeded  as  fol- 
lows: 

The  question  now  to  be  decided  by  the  court 
is,  whether  the  charge  and  instructions  required 
b^  the  plaintiff's  counsel  ou^ht  to  have  been 
given,  and  whether  the  one  given  was  correct. 

In  the  construction  of  the  statutory  or  local 
laws  of  a  state,  it  is  frequently  necessary  to  re- 
cur to  the  history  and  situation  of  the  country, 
in  order  to  ascertain  the  reason,  as  well  as  the 
meaning,  of  many  of  the  provisions  in  them,  to 
enable  a  court  to  apply,  with  propriety,  the 
different  rules  for  construing  statutes.  It  will 
Ije  found,  by  a  recurrence  to  the  history  of 
North  Carolina,  at  the  time  of  passing  this  act, 
that  she  had,  but  a  short  time  before,  shaken 
off  her  colonial  government  and  assumed  a 
•sovereign  independent  one  of  her  own  choice ; 
that,  during  the  colonial  system,  by  instruc- 
tions and  proclamations  of  the  governor,  the 
citizens  were  restrained  and  prohibited  from 

1.— 6  CrHiiohf  87,  Fletcher  v.  Peck. 
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extending  their  settlements  to  the  westward,  so 
as  to  encroach  on  lands  set  apart  for  the  Indian 
tribes;  that  these  encroachments  had  produced 
hostilities;  and  that,  on  the  20th  of  Jul v,  1777,  a 
treaty  of  peace  had  been  concluded  at  Fort 
Henry,  on  Holston  River,  near  the  Long  Is- 
land, between  commissioners  from  the  state  of 
North  Carolina  and  the  chiefs  of  that  part  of 
the  Cherokee  nation  called  the  Overhill  Indians; 
and  that  a  boundary  between  the  state  and  the 
said  Indians  was  *established.  When  [*122 
the  legislature  of  North  Carolina  were  pass- 
ing the  act  of  November,  1777,  establishing 
officers  for  receiving  entries  of  claims  for  lands 
in  the  several  counties  within  the  state,  it  is 
improbable  that  the  foregoing  circumstances 
were  not  contemplated  by  them;  and  hence 
must  have  arisen  the  restriction  in  the  act,  a» 
to  lands  *•  which  have  accrued,  or  shall  accrue, 
to  this  state,  by  treaty  or  conquest."  If  this  be 
not  the  ground  or  reason  oi  the  provision,  it 
will  be  difficult  to  find  one  on  which  it  can 
operate.  It  may  be  asked,  where  was  the  land 
which  was  to  accrue  by  treaty  or  conquest,  if 
not  within  the  chartered  limits'  of  that  state? 
If  it  was  in  a  foreign  country,  or  from  a  sister 
state,  the  restriction  was  unnecessar5%  because, 
in  either  case,  it  was  not  within  the  limits  of 
any  county  within  that  state,  and,  of  course, 
not  subject  to  be  entered  for.  The  restriction 
must  apply,  then,  to  lands  within  the  chartered 
limits  of  the  state,  which  It  contemplated  would 
be  acquired,  by  treaty  or  conquest,  from  the 
Indian  tribes,  for  none  other  can  be  imagined. 
It  is  not.  to  be  presumed  that  the  legislature  in- 
tended, so  shortly  after  making  the  treaty,  to 
violate  it,  by  permitting  entries  to  be  made  west 
of  the  line  fixed  by  the  treaty.  From  the 
preamble  of  the  act,  as  well  as  other  parts  of  it, 
it  is  clearly  discernible  that  the  legislature  in- 
tended ' '  to  parcel  out  their  vacant  lands  to  in- 
dustrious people,  for  the  settlement  thereof, 
and  increasing  the  strength  and  number  of  the 
people  of  the  country,  and  affording  a  comfort- 
able and  easy  subsistance  for  families. "  Would 
these  objects  be  attained  by  permitting  settle- 
ments encroaching  ♦on  the  lands  lately  [♦123 
set  apiu*t,  by  treaty,  for  the  use  of  the  Indian 
tril)es?  By  provoking  hostilities  with  these 
tril)es,  and  diminishing  the  strength  of  the 
country  bv  a  cruel,  unnecessary,  and  unprofit- 
able war/are  with  them?  Surely  not.  How- 
ever broad  and  extensive  the  words  of  the  act 
may  be,  authorizing^  the  entry-takers  of  any 
county  to  receive  claims  for  any  lands  lying  in 
such  county,  under  certain  restrictions,  yet, 
from  the  whole  context  of  the  act,  the  legis- 
lative intention,  to  prohibit  and  restrict  entries 
from  being  made  on  lands  reserved  for  Indian 
tribes,  may  be  discerned.  And  this  construction 
is  fortified  and  supported  by  the  act  of  April, 
1778,  passed  to  amend  and  explain  the  act  of 
Novemlier,  1777,  the  5th  section  of  which  ex- 
pressly forbids  the  entering  or  surveying  any 
lands  within  the  Indian  hunting-grmmcls,  re- 
cognizes the  western  Iwundary  ax  fixefl  by  the 
above-mentioned  treaty,  and  'declares  void  all 
entries  and  survevs  which  have  been,  or  shall 
thereafter  be  made  within  the  Indian  boundary. 

It  is  objected  that  the  act  of  April,  1778,  so 
far  as  it  relates  to  entries  made  before  its  pas- 
sjige,  is  unconstitutional  and  void. 

If  the  reasoning  in  the  previous  part  of  this 
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opinion  be  correct,  that  objection  is  not  well 
founded.  That  reasoning  is  founded  upon  the 
act  of  1777,  and  the  history  and  situation  of  the 
country  at  that  time.  The  act  of  1778  is  re- 
ferred to  as  a  legislative  declaration,  explain- 
ing and  amending  the  act  of  1777.  It  is  argued 
that  there  is  no  recital  in  the  act  of  1778  de- 
claring that  the  act  of  1777  had  been  miscon- 
124*]  strued  *or  mistaken  by  the  citizens  of 
the  state;  or,  that  etitries  haa  been  made  on 
lands,  contrary  to  the  meaning  and  intention  of 
that  act ;  and,  that  the  5th  secOon  is  an  exercise 
of  legislative  will,  declaring  null  and  void  rights 
which  had  been  acquired  under  a  previous  law. 
Although  the  legislature  may  not  have  made 
the  recital  and  declaration  in  the  precise  terms 
mentioned,  nor  used  the  most  appropriate  ex- 
pressions to  communicate  their  meanmg,  yet  it 
will  be  seen,  by  a  careful  p^erusal  of  me  act, 
that  they  profess  to  explain,  as  well  as  to 
amend,  the  act  of  1777.  Upon  a  full  review  of 
all  the  acts  of  the  legislature  of  North  Carolina, 
respecting  the  manner  of  appropriating  their 
vacant  lands,  and  construing  them  in  pari  ma- 
teria, there  is  a  uniform  intention  manifested  to 
prohibit  and  restrict  entries  from  being  made 
on  lands  included  within  the  Indian  bounda- 
ries. Therefore,  this  court  unanimously  affirms 
the  decision  of  the  Circuit  Court  with  costs. 
Judgment  affirmed. 

Cited— 1  Wheat.  168 ;  9  Wheat.  6T7 ;  1  Otto,  19. 
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♦[prize.] 
THE  A8TREA. 


An  enemy's  vensel  was  captured  by  a  orivateer, 
reeaptured  by  another  enemy's  vessel,  and  asrain 
recaptured  by  another  privateer,  and  brought  in 
for  adjudication.  It  was  held  that  the  prisse  vested 
in  the  last  captor.  An  interest  acquired  in  war,  by 
possession,  is  devested  by  the  loss  of  possession. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Georgia.  This  was  an  enemy's  ves- 
sel, captured  by  the  privateer  Ultor,  in  sight  of 
Surinam,  on  the  17th  of  May,  1818;  and  on  the 
18th  of  June,  1818,  recaptured  bv  an  enemy's 
vessel  of  war,  about  two  leagues  from  the  coast 
of  Georgia,  and,  on  the  same  day,  recaptured 
by  the  privateer  Midas,  and  brought  into  the 
port  of  Savannah  for  adjudication.  The  prize 
was  adjudged  to  the  last  captors,  by  the  decree 
of  the  court  below,  from  which  the  first  captors 
appealed  to  this  court. 

Charlton,  for  the  appellants,  contended  that 
the  prize  interest  vested  in  the  first  captors. 
He  argued  that  the  opinions  of  eminent  civil- 
ians, and  the  practice  of  the  continental  nations 
of  Europe,  ought  to  prevail,  rather  than  the  de- 
cisions of  the  British  courts  of  prize;  which  last 
are  founded  on  reasons  of  commercial  and  na- 
val policy,  peculiar  to  England.  Sir  William 
Scott  himself  admitted  that  there  is  no  gen- 
126*]  eral  *rule,*  but  adopted  the  rule  of  con- 
demnation, as  most  convenient  for  his  own 
country ;  because,  by  protracting  the  period  for 
the  devesture  of  Bntish  interests,  it  places  the 
property  of  British  subjects  upon  a  better  and 

1.— 1  Rob.,  50,  The  Santa  Cruz. 
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more  secure  footing  than  the  rule  adopted  by 
any  other  nation.  It  dves  a  wider  range  to  the 
jun  postUminii,  and  enlarges  the  probdility  of 
recapture ;  a  probability  which  is  converted  al- 
most into  a  certainty  by  the  maritime  stren^h 
of  Great  Britain.  Other  nations,  not  having 
the  same  means  of  giving  protection  and  secur- 
ity to  captures,  have  adopted  rules  requiring  a 
less  firm  and  shorter  possession,  in  order  to  de- 
vest the  property.  These  rules  are:  1st.  That 
of  immediate  possession.  2d.  That  of  pernoc- 
tation  and  twenty-four  hours'  possession.  3d. 
The  bringing  infra  prasidia.*  The  first  is  held 
sufficient  by  Azuni;'  and  though  his  own 
opinion  is  entitled  to  but  little  weight,  it  de- 
serves consideration  how  far  he  is  supported  by 
authorities.  It  is  the  maxim  of  the  civil  law, 
that  things  taken  from  the  enemy  immediately 
become  the  property  of  the  captors.  Qua  ex 
fiostibus  capimtur  statim  capienUumfiunt. .  Gro- 
tius  and  Vattel  are  guilty  of  great  inconsistencies 
in  expounding  the  rule  in  question.  Burlama- 
qui  is  clear  and  explicit,  that  mere  possession 
inmiediately  vests  a  title.  ^  Bynkershoek  does 
not  require  a  sentence  of  condemnation;  and 
*he  enumerates  *  *  fleets  "  among  the  prce-  [♦  1 2  7 
sidia,  under  the  protection  of  which  the  thing 
taken  may  be  considered  as  safe;*  so  that  a 
bringing  into  the  territorial  limits  'is  not  indis- 
pensable, because  the  fleet  into  which  the  cap- 
tor brings  his  prize  may  be  remote  from  the 
coasts  01  his  country.  It  results,  then,  that  the 
loss  of  the  spes  reeuperandi  is  the  true  founda- 
tion of  the  rule  established  by  jurists;  it  is  this 
which  consummates  the  title  of  the  captors,  and 
destroys  the  jue  postUminii  of  the  law  of  na- 
tions; it  is  the  municipal  code  of  England  alone 
which  requires  a  sentence  of  condenmation  to 
perfect  the  title.  2.  But,  supposing  the  jvs 
postUminii  still  to  continue,  it  is  a  right  to  be 
asserted  by  the  subjects  of  the  state  from  whom 
the  property  has  been  captured.  But  is  it  com- 
petent for  one  citizen  of  the  belligerent  state  to 
devest  another  of  the  incipient  inchoate  title  he 
had  acquired  by  the  first  capture?  The  recapt- 
ure by  the  enemy  mi^ht,  indeed,  enable  uie 
original  owner  to  recmim  his  property;  if  a 
sentence  of  condemnation  be  necessary,  it  might 
affect  the  title  of  a  neutral  purchaser;  but  the 
jue  posUiminii  can  have  no  operation  as  between 
the  first  and  second  captors. 
Harper,  contra,  was  stopped  by  the  court. 

Mabshall,  Gh.  J,  An  interest  acquired  by 
possession,  is  devested  by  the  loss  of  possession 
from  the  venr  nature  of  a  title  acquired  in  war. 
The  law  of  *our  own  country,  as  t-o  sal-  [*128 
vage,  settles  the  question,  and  the  case  of  The 
Adventured  is  directly  in  point  and  conclusive. 

Sentence  of  tfie  Circuit  Court  affirm^. 

2.— Wheaton  on  Captures,  c.  8,  s.  U,  15, 17, 18. 

8.-2  Azuni,  296. 

4.— Burlam.  Nat.  and  Pol.  Law,  222. 

6.— Bynk.,  Q.  J.  Pub.,  c.  3,  p.  29,  of  Du  Ponceau's 
Translation. 

6.— February  term,  1814,  8  Cranoh,  221 ;  Rev'v  I 
Brook  225.  This  was  the  case  of  a  British  ship 
oaptured  by  two  French  frigates,  and,  after  a  part 
of  the  cargo  was  taken  out,  presented  to  the  libel- 
ants in  the  cause,  cttixens  of  the  United  States 
(then  neutral),  whose  vessel  the  frigates  had  before 
taken  and  burnt ;  by  whom  she  was  navigated  Into 
a  port  of  this  country,  and,  pending  the  suit  insti- 
tuted by  them,  war  was  declared  between  the  Unit- 
ed States  and  Great  Britain.     A  question  arose. 
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1816 


Matson  v.  Hord. 


180 


[local  law.] 
MATSON  V.  HORD. 

The  law  of  Kentucky  requires.  In  the  location  of 
warrants  for  land,  some  oreneral  description  desig- 
nating: the  place  where  the  particular  object  Is  to 
be  found,  and  a  desojiption  of  the  particular  ob- 
ject itself. 

The  general  description  must  be  such  as  will  ena- 
ble a  person  intending  to  locate  the  adjacent  resi- 
duum, and  usinfiT  reasonable  care  and  diligence,  to 
find  the  object  mentioned  in  that  particular  place, 
and  arold  the  land  already  located.  If  the  descrip- 
tion will  fit  another  place  better,  or  equally  well,  it 
is  defective.  . 

**  The  hunter's  trace,  leaaini;  from  Bryant's  Sta- 
tion over  to  the  waters  of  Hinkston,  on  the  divid- 
ing* ridge  between  the  waters  of  Hinkston  and  the 
waters  of  Elkhom."  is  a  defective  description,  an^ 
will  not  sustain  the  entry. 

A  PPEAL  from  a  decree  in  chancery  in  the 
ix  Circuit  Court  of  Kentucky.  This  cause 
was  argued  by  Hughes  and  l^a&ot  for  the  ap- 
pellants, and  Hardin  for  the  respondents.  It 
was,  principally,  a  question  of  fact  arising  un- 
der the  local  laws  of  real  property  in  Kentucky, 
for  an  outline  of  which  the  general  reader  is 
referred  to  the  Appendix,  note  I.,  where 
131*]  *will  be  found  an  exposition  of  the 
elementary  principles  applicable  to  this  class  of 
causes. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court  as  follows: 


This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  Kentucky,  by  which  the  plaintiff's 
bill  was  dismissed. 

The  object  of  the  suit  is  to  enjoin  the  pro- 
ceedings of  the  defendant  at  law,  and  to  obtain 
from  him  a  conveyance  for  so  much  of  the 
land  contained  in  his  patent  as  interferes  with 
the  entry  and  survey  made  by  the  plaintiff. 

The  plaintiff  claims  by  virtue  of  an  entry 
made  on  the  17th  of  January,  1784,  the  material 
part  of  which  is  set  forth  m  ^he  bill  in  these 
words:  "Richard  Masterson  enters  22,277^ 
acres  of  land,  on  treasury  warrant  No.  19,- 
455,  to  be  laid  off  in  a  parallelogram  twice 
as  long  as  wide,  to  include  a  mulberry  tree  mark- 
ed thus,  **F,"  and  two  hickories,  with  four 
chops  in  each,  to  include  the  said  three  marked 
trees  near  the  center  thereof;  the  said  trees 
standing  near  the  hunter's  trace,  leading  from 
Bryant's  Station  over  to  the  waters  of  Hinkston, 
on  the  dividing  ridge  between  the  waters  of 
Hinkston  and  the  waters  of  Elkhorn."  This 
entry  has  been  surveyed,  he  states,  according 
to  location,  and  that  part  of  it  which  covers  the 
land  in  controversy  has  been  assigned  to  him. 

The  validity  of  this  entry  constitutes  the 
most  essential  point  in  the  present  controversy. 
If  it  cannot  be  sustained,  there  is  an  end  of  the 
plaintiff's  title;  *if  it  can,  other  points  [*132 
arise  in  the  case  which  must  be  decided. 

This  question  depends  on  the  construction  of 
that  clause  in  the  land  law  which  requires  that 


whether  this  was  a  case  of  salvage.  Johnson,  J., 
by  whom  the  opinion  of  the  court  was  delivered, 
stated  that  '*  the  fact  of  the  grift  was  established  by 
a  writing  under  the  hand  of  the  commander  of  tae 
squadron  of  frigates,  in  these  words,  Je  dnnne  au 
fapitaine,  &o.,  in  the  lansruafire  of  an  unqualified 
donation,  inter  xHvos,  In  this  case,  the  most  natural 
mode  of  aoquirinir  a  definite  idea  of  the  riKhts  of 
the  parties  in  the  subject-matter  will  be,  to  follow 
it  throug-h  the  successive  changres  of  circumstances, 
by  whion  the  nature  and  extent  of  those  rigrhts  were 
aifefTted :  the  capture,  the  donation,  the  arrival  in 
the  neutral  country,  and  the  subsequent  state  of 
war.  As  between  bell  liferents,  capture  undoubted- 
ly produces  a  complete  devesture  of  property. 
NotniocT  remains  to  the  orlgrinal  proprietor  but  a 
more  »eintiUaJuri»,  the  spM  recuperajidi.  The  mod- 
em and  enliflrhtened  practice  of  nations  has  sub- 
jected all  such  captures  to  the  scrutiny  of  judicial 
tribunals  as  the  only  practical  means  of  furnishing 
documentary  evidence  to  accompany  vessels  that 
have  been  captured,  for  the  purpose  of  proving 
that  the  seizure  was  the  act  of  sovereiflrn  authority, 
and  not  of  mere  individual  outrag^.  In  the  case  of 
a  purchase  made  by  a  neutral.  Great  Britain  de- 
mands the  production  of  such  documentary  evi- 
dence, iflsuiner  from  a  court  of  competent  authority, 
or  wQl  dispossess  the  purchaser  of  a  ^p  originally 
British,  a  Rob.,  135,  The  Flad  Oyen.)  Upon  the 
donation,  therefore,  whatever  right  might,  in  the 
abstract,  have  existed  in  the  captor,  the  donee  could 
acquire  no  more  than  what  was  consistent  with  his 
neutral  character  to  take.  He  could  be  in  no  better 
situation  than  a  prize-master, navigating  the  prize  in 
pursuance  of  orders  from  his  commander.  The 
129*]  ^vessel  remained  liable  to  Brtish  recapture  on 
the  whole  voyage ;  and  on  her  arrival  in  a  neutral 
territory,  the  donee  sunk  into  a  mere  bailee  for  the 
British  claimant,  with  those  rights  over  the  thing 
in  possession  which  the  municipal  law  (civil  and 
common)  gives  for  care  and  labor  bestowed  upon 
it.  The  question  then  recurs,  is  this  a  case  of  sal- 
vage  ?  On  the  n^ative  of  the  proposition  it  was 
contended  that  it  is  a  case  of  forfeiture  under  the 
municipal  law,  and,  therefore,  not  a  case  of  salvage 
as  against  the  United  States :  that  it  was  an  unneu- 
tral act  to  assist  the  French  belligerent  in  bringing 
the  vessel  infra  prcesidia,  or  into  any  situation 
where  ihe  rights  of  capture  would  cease ;  and, 
therefore,  not  a  case  of  salvage  as  against  the  Brit- 
ish claimant.    But,  the  court  entertains  an  opinion 

Wheat.  1. 


unfavorable  to  both  those  objections.  This  could 
not  have  been  a  case  within  the  view  of  the  legis- 
lature when  passing  th^  non-importation  act  of 
March,  1809.  The  ship  was  the  plank  on  which  the 
shipwrecked  mariners  reached  the  shore;  but  to 
have  cast  into  the  sea  the  cargo,  the  property  of  a 
belligerent,  would  have  been  to  do  him  an  injury, 
by  taking  away  the  chance  of  recovery,  subject  to 
which  they  took  it  into  their  possession.  Besides, 
bringing  it  Into  the  United  States  does  not  neces- 
sarily presuppose  a  violation  of  the  nou-importa- 
tlou  laws.     If  it  came  within  the  description  of 

{>roperty  cast  casually  on  our  shores,  as  the  court 
s  of  opinion  it  did,  legal  provision  existed  for  dis- 
posing of  it  in  such  a  manner  as  would  comport 
with  the  policy  of  those  laws.  At  last,  they  could 
but  deliver  it  up  to  the  hands  of  the  government, 
to  be  reshipped  by  the  British  claimants,  or  other- 
wise appropriated  under  the  sanction  of  judicial 
process.  And  such  was  the  course  that  they  pur- 
sued. Far  from  attempting  any  violation  of  the 
laws  of  the  country,  upon  their  arrival  they  deliv- 
ered it  up  to  the  custody  of  the  laws,  and  left  it  to 
be  disposed  of  under  judicial  authority.  The  case 
has  no  feature  of  illegal  importation,  and  cannot 
possibly  have  Imputed  to  it  the  violation  of  munio- 
ipal  law.  As  to  the  question  arising  on  the  inter- 
est of  the  British  claimants,  it  will,  at  this  time  (war 
having  supervened),  be  a  sufficient  answer,  that 
they  who  oave  no  rights  in  this  court  cannot  urge 
a  violation  of  their  rights  against  the  libelanis. 
But  there  is  still  a  much  more  satisfactory  answer. 
To  have  attempted  to  carry  the  vessel  infra  prcettidia 
of  the  enemy,  would,  unless  it  could  have  been  ex- 
cused on  the  ground  of  necessity,  have  been  an 
unneutral  act.  But  where  every  exertion  is  made 
to  bring  it  into  a  place  of  safety,  in  which  the  orig- 
inal right  of  the  captured  would  be  revived,  and 
might  be  asserted.  Instead  of  aiding  his  enemy,  it 
is  doing  an  act  exclusively  resulting  to  the  benefit  of 
the  British  claimant."  Asalvage^of  one-half  [♦130 
was  allowed  by  the  court,  and  as  to  the  ronldue,  it 
was  determined  that  it  must  stand  on  the  same 
footing  with  other  property  found  within  the  terri- 
tory at  the  declaration  uf  war,  and  might  be  claim- 
ed uDon  the  termination  of  war,  unless  previously 
confiscated  by  the  sovereign  power.  The  court, 
therefore,  made  such  order  respecting  it  as  would 
preserve  it.  subject  to  the  will  of  the  court,  to  be 
disposed  of  as  future  circumstances  might  render 
proper. 

5a 


132 


tiuFREHE  Court  of  the  United  States. 


1816 


warrants  shall  l)e  located  so  specialh'  and  pre- 
cisely as  that  others  may  be  enabled,  with  cer- 
tainty, to  locate  other  warrants  on  the  adjacent 
residuum. 

In  the  construction  of  an  act  so  interesting  to 
the  people  of  Kentucky,  it  is  of  vital  import- 
ance that  principles  be  adhered  to  with  care, 
and  that  as  much  uniformity  as  is  practicable 
be  observed  in  judicial  decisions.  This  court 
has  ever  sought^  with  solicitude,  for  the  true 
spirit  of  the  law,  as  settled  in  the  state  tribu- 
nals, and  has  conformed  its  judgments  to  the 
rules  of  those  tribunals  whenever  it  has  been 
able  to  find  them  established. 

In  the  cases  which  have  been,  on  different 
occasions,  examined,  that  absolute  certainty 
which  would  remove  every  doubt  from  the 
mind  of  a  subsequent  locator  appears  never 
to  have  been  required.  The  courts  of  Ken- 
tucky have  viewed  locations  with  that  indul- 
gence which  the  state  of  the  coimtry,  and  the 
general  character  of  those  who  first  explored 
and  settled  it,  would  seem  to  justify;  and  have 
required  only  that  reasonable  certainty  which 
was  attainable  in  such  a  country,  and  might  be 
expected  from  such  men  as  were  necessarily 
employed.  The  effort  has  been  to  sustain  rath- 
er than  to  avoid  entries;  and,  although  the  mo- 
tives which  led  to  this  course  of  adjudication 
are  inapplicable  to  late  entries,  made  on  land 
supposea  to  be  previously  appropriated,  vet  it 
is  not  understood  that  different  rules,  of  con- 
133*]  struction  *have  ever  been  applied  to 
entries  of  different  dates. 

By  these  rules,  a  certainty  to  a  common  in- 
tent, a  description  which  will  not  mislead  a 
subsequent  locator,  which  will  conduct  him,  if 
he  uses  reasonable  care  and  diligence,  to  the 
place  where  the  objects  are  to  be  found,  will 
satisfy  the  law,  and  sustain  the  entry;  but  such 
a  certainty  must  exist,  or  the  entry  cannot  be 
sustained. 

A  location  usually  consists  of  some  general 
description  which  designates  the  place  in  which 
the  particular  object  is  to  be  found,  and  of  a 
description  of  the  particular  object  itself.  The 
general  description  must  be  such  as  would  ena- 
ble a  man  intending  to  locate  the  adjacent  re- 
siduum, by  making  those  inquiries  which  would 
be  in  his  power,  and  which  he  would  naturally 
make,  to  know  the  place  in  which  he  was  to 
search  for  the  particular  or  locative  call,  so 
nearly  that,  by  a  reasonable  search,  he  might 
find  the  object  mentioned  in  that  particular  or 
locative  call,  and  avoid  the  land  located.  If 
the  description  will  fit  a  different  place  better, 
or  equally  well,  it  is  too  defective,  because,  if 
it  does  not  mislead  the  subsequent  locator,  it 
leaves  him  in  doubt  where  to  search. 

The  general  de^ription  in  this  case  Is,  "the 
hunter's  trace,  leading  from  Bryant's  Station 
over  to  the  waters  of  llinkston,  on  the  dividing 
ridge  between  the  waters  of  Hinkston  and  the 
waters  of  Elkhorn. " 

Will  this  description  designate  the  place  in 
which  the  trees  called  for  in" the  location  are  to 
be  found? 

134*]  *Bryant'8  Station  is  a  fixed  place  of 
public  notoriety.  It  is  on  the  great  road  lead- 
ing from  Lexington  to  Limestone,  on  the  Ohio, 
which  road  crosses  the  dividing  ridge  between 
the  waters  of  Elkhorn  and  Licking,  which  Is 
the  ridge  mentioned  in  Masterson's  entry.    This 
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road  had  been  traveled  by  hunters,  but  seems 
to  have  been  known  by  the  name  of  the  Blue 
Lick,  or  buffalo  trace,  and  not  by  the  name  of 
the  hunter's  trace. 

A  trace  which  was,  at  the  time,  called  the 
hunter's  trace,  leaves  this  ^eat  road  at  Bry- 
ant's Station,  and  proceeds  in  a  direction  w^t 
of  north,  until  it  crosses  North  Elkhorn,  where 
it  divides;  the  left-hand,  or  more  western  trace, 
after  entering  a  road  leading  from  Lexington  to 
Riddle's  Station,  on  Licking,  or  that  branch  of 
Licking  called  Hinkston,  crosses  the  dividing 
ridge  about  the  head  waters  of  a  creek  now 
cal^d  Townsend,  which  empties  into  the 
stream runningby  Kiddle's  Station  a  little  above 
that  station.  This  creek  was,  in  the  j^ear  1784, 
known  by  the  name  of  Hinkston  Creek,  or,  per- 
haps, Hinkston 's  Mill  Creek. 

"The  right,  or  more  eastern  fork,  again  divides 
nearly  two  miles  before  it  reaches  the  dividing 
ridge.  Each  of  these  traces  crosses  the  dividing 
ridge  to  the  head  waters  of  Cooper's  Run,  which 
empties  into  Stoner's  Fork.  The  more  eastern 
of  them  cra<«es  Stoner's  Fork,  and,  passin*^ 
Mastin's  Station,  terminates  very  near  that  place. 
Cooper's  Run  empties  into  Stoner's  Fork,  which 
either  empties  into  Hinkston,  and  then  passin*^ 
by  Riddle's  Station,  empties  into  Licking:  or, 
uniting  with  Hinkston,  forms  the  *80uth  [*  1 3S 
fork  of  Licking,  and  passes  Riddle's  btation 
with  that  name.  The  river,  from  the  junction 
between  Stoner  and  Hinkston,  seems  to  have 
been  known  both  by  the  name  of  the  South 
Fork  and  of  Hinkston's  Fork. 

All  these  traces  were,  in  fact,  hunters'  traces ; 
but  each  of  them,  except  that  leading  to  Mas- 
tin's  Station,  was  distinguished  by  some  name 
peculiar  to  itself,  generally  by  the  station  or 

glace  to  which  it  led,  as  Riddle's  trace,  the 
lue  Lick  trace,  &c. ;  and  no  one  of  them,  ex- 
cept that  leading  to  Mastin's,  was  notori- 
ously and  pre-eminently  called  "the  hunter's 
trace."  There  is  some  testimony  that  this  was 
also  known  by  the  name  of  Mastin's  trace ;  but  the 
great  mass  oi  testimony  in  the  cause  proves,  iu- 
controvertibly, that  this  trace  was  known  and  dis- 
tinguished, generally,  by  the  peculiar  appella- 
tion of  "the  hunter's  trace."  It  is  on  this 
trace  that  the  location  was  made. 

The  hunter's  trace,  then,  used  in  such  a  man- 
ner as  to  satisfy  those  interested  in  the  inquiry, 
that  it  was  intended  to  be  emploved  as  the 
name  of  some  particular  trace,  would  have  T)een 
considered  as  designating  the  trace  leading 
from  Bryant's  to  Mastin's  Station,  and  would 
have  been  siifiicient  to  show  that  the  lands  lo- 
cated by  Mtwt^rson  were  on  that  trace.  Had  no 
further  description  of  it  been  attempted,  but  the 
trees  called  for  had  been  said  to  stand  on  *'  the 
hunter's  trace,"  where  it  crosses  the  dividing 
ridge  betwcxjn  the  waters  of  Hinkston  and  Elk- 
horn, it  would  have  been  clear  that  the  trace 
was  referred  to  by  its  name  of  greatest  notoriety* 
by  a  name  *which  no  other  trace  re-  [*130 
ceived;  and,  both  the  trace  and  the  part  of  the 
trace  where  the  objects  specially  called  for 
must  be  found,  would  have  been  designated 
with  sufficient  certainty.  There  is  no  evidence 
in  this  cause,  nor  is  the  court  apprised  that  an^ 
other  trace,  distinguished  as  "the  hunters 
trace,"  led  from  any  other  place  than  Brj^ant's 
Station,  over  the  aividinfj  ridge  between  the 
waters  of  Elkhorn  and  llinkston,  and,  conse- 
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'qaentlv,  a  reference  to  this  trace,  by  its  name, 
Tvas  all  that  was  necessary  for  its  designation, 
.and  would  have  designated  it  most  unequivo- 
-cally.  But  a  further  description  has  been  at- 
tempted, and  this  has  produced  the  difUculty 
felt  in  deciding  this  cause. 

It  will  not  be  pretended  that  the  locator  was 
■confined  to  this  reference  to  the  name,  or  might 
not  add  to  the  description,  and  make  it  more 
minute;  but  if,  in  doing  so,  he  has  destroyed 
its  certainty,  if  he  has  created  doubts  with  re- 
spect to  the  trace  intended,  which  may  mislead 
aul^equent  locators,  the  validity  of  his  location 
becomes  questionable. 

The  words  added  to  *'tho  hunter's  trace" 
are,  **  leading  from  Bryant's  Station  over  to  the 
waters  of  Hinkston." 

These  words  are  not  unmeaning,  nor  does 
the  court  feel  itself  authorized  to  reject  them 
as  surplusage ;  nor  do  they  form  any  part  of 
the  name  of  the  trace.  Vr  hy,  then,  are  they 
introduced?  Subsequent  locators  might  con- 
sider them  as  explanatory  of  the  words  **the 
hunter's  trace."  If  they  are  so  explanatory, 
there  is,  certainly,  much  plausibility  afforded 
to  the  conclusion  that  the  locator  did  not 
137*]  *mean  to  refer  to  the  trace  by  its  name; 
for  if  such  was  his  intention  (there  being  no  other 
trace  of  the  same  name),  a  further  description 
would  be  unnecessary,  and  a  more  particular 
-description  would  be  impossible.  Perplexity 
and  confusion  may  be  introduced,  but  an  object 
cannot  be  rendered  more  certain  than  by  bc- 
stowinsT  on  it  its  particular  and  appropriate 
name,  if  that  name  be  one  of  general  notoriety. 
The  court  felt  the  force  of  the  argument,  that 
*'the  hunter's  trace,"  leading  from  Bryant's 
Station  over  to  the  waters  of  Hinkston,  might 
be  understood  in  the  same  sense  with  the  words 
** the  hunter's  trace,"  or.  "that  hunter's  trace 
which  leads  from  Bryant's  Station  over  to  the 
waters  of  Hinkston."  Understood  in  that 
.Hense,  the  additional  and  explanatory  part  of 
the  description  might  be  considered  as  its  es- 
.<«ntial  part,  and  might  control  the  words  ' '  the 
hunter's  trace,"  which,  connected  as  they  are 
in  this  description,  are  not  incapable  of  appli- 
cation to  other  hunters'  traces,  though  not  usu- 
ally designated  by  that  particular  name.  If 
this  were  to  be  received  as  the  true  construc- 
tion, there  are  so  many  other  traces  leading 
across  this  dividing  ridge,  from  Bryant's  Sta- 
tion to  the  waters  of  Hinkston,  that  all  preten- 
tion to  certainty,  in  this  location,  must  be  sur- 
rendered. 

On  this  part  of  the  case,  the  court  has  felt 
considerable  ditliculty;  and  it  is  not  without 
hesitation  that  it  has  finally  adopted  the  opin- 
ion that  "the  hunter's  trace"  is  to  be  consid- 
ered as  referre<l  to  by  its  name;  and,  that  the 
additional  words,  "leading  from  Bryant's 
Station  over  to  the  waters  of  Hinkston," 
138*1  *are  nearly  an  aflfirmation  that  "the 
hunter  s  trace  "  does  lead  from  that  station  to 
those  waters.  It  leads  to  Stoner's  Fork,  which 
empties  into,  or  unites  with,  Hinkston's  Fork, 
which  afterwards  empties  into  the  main  Lick- 
ing. These  branches  are,  all  of  them,  called 
Forks  of  Licking,  and,  therefore,  it  would  seem 
to  the  court  reasonable  (as  is  indeed  indicated 
l^  much  of  the  testimony)  that  this  ridge  was 
rather  considered  as  dividing  the  waters  of  Elk- 
horn  from  those  of  Licking  than  from  those  of 

Wheat.  1. 


Hinkston.  But  Stoner's  Fork,  to  which  this 
trace  leads,  may,  without  impropriety,  be  de- 
nominated, as  it  sometimes  has  been  denomi- 
nated, "tlie  Waters  of  Hinkston." 

It  cannot  escape  notice,  that  if  this  trace  had 
been  designated  as  that  leading  to  Mastin's  Sta- 
tion, it  would  have  been  freed  from  all  ambi- 
guity. But  it  has  been  decided  in  Kentucky, 
and  necessarily  so  decided,  that  a  locator  ou^ht 
not  to  be  held  to  the  most  certain  description 
of  which  the  place  is  susceptible.  A  descrip- 
tion which  distinguishes  it  from  any  other, 
although  a  better  or  still  more  certain  descrip- 
tion might  be  given,  is  all  that  is  required. 

Having,  witli  much  difficulty,  ascertained 
the  trace,  the  next  inquiry  is,  on  what  part  of 
this  trace  the  land  entered  by  Masterson  ought 
to  lie.  The  location  says,  generally,  "on  the 
dividing  ridge  between  the  waters  of  Hinkston 
and  the  waters  of  Elkhorn."  It  has  been  ob- 
jected that  neither  the  side  of  the  ridge  nor 
the  side  of  the  trace  is  specified ;  and  that,  to 
search  both  sides  of  the  ridge  and  of  the 
trace,  is  imposing  an  unreasonable  labor  on 
subsequent  locators.  The  court  does  not  think 
so.  *The  ridge  is  not  of  such  breadth  [*139 
as  to  render  the  search  on  both  sides  the  trace, 
from  the  foot  of  the  ridge  on  one  side,  to  the 
foot  of  the  ridge  on  the  other,  a  very  unreason- 
able one.  But  the  trees  must  be  found  on  the 
ridge,  and  a  subsequent  locator  is  not  bound  to 
search  for  them  elsewhere.  The  trees  having 
in  themselves  no  notoriety,  it  is  the  more  nec- 
essarv  that  the  place  on  which  they  stand 
should  be  correctly  described,  and  so  described 
tha  persons  interested  in  discovering  them 
might  know  how  to  find  them.  Let  us  then 
examine  the  testimony  to  this  point. 

Richard  Masterson,  who  made  the  location, 
proves  the  place  where  the  trees  stood.  They 
are  now  cut  down,  but  a  mulberry  stump  re- 
mains, which  is  the  stump  of  the  tree  he 
marked,  is  No.  33,  west  three  poles  from  a 
white  oak,  now  standing.  He  gives  no  de- 
scription of  the  place. 

ilenry  Lee  was  with  Masterson  when  he 
marked  the  trees,  and  saw  him  mark  them. 
They  had  been  hunting  on  the  Jrace  on  Coop- 
er's Run;  and,  on  their  return,  he  says,  "on 
the  aforesaid  trace,  or  path,  after  crossing  the 
dividing  ridge,  near  a  small  branch,  waters  of 
Elkliorn,  Richard  Masterson  marked,"  &c. 

This  testimony  would  rather  indicate  that,  in 
the  opinion  of  the  witness,  the  trees  did  not 
stand  on  the  ridge. 

Simon  Kenton  describes  the  crooked  oak 
mentioned  by  Masterson  and  Jay:  "It  does 
not  stand  on  the  dividing  ridge.''  On  being 
further  interrogated  he  says,  "he  well  believes 
that  the  crooked  oak  stands  on  ground  which 
is  a  spur  of  the  dividing  *ridge  which  [*140 
leads  down  to  the  junction  of  the  branches," 
which  unite  a  small  distance  below  the  mul- 
berry stump. 

In  the  course  of  his  examination,  this  wit- 
ness says,  that  if  he  could  not  have  found  these 
trees  on  the  ridge,  and  hati  found  them  where 
they  stood,  he  should  have  taken  them  for  the 
trees  called  for  in  Masterson's  entry ;  but  in  no 
part  of  his  testimony  does  he  indicate  that  he 
would  have  searched  for  them  on  the  spur 
where  they  stood. 

Zachariah  Easton,  the  surveyor,  gives  a  very 
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accurate  deecripiioD  of  the  place.  The  mul- 
berry stump  stands  between  two  branches, 
three  poles  from  the  eastern,  thirty  poles  from 
the  western,  and  forty-one  poles  from  their 
junction.  Along  the  trace,  which  crosses  the 
branch  several  times,  the  stump  is  one  hundred 
and  ninety  poles  from  the  top  of  the  ridffe. 
The  stump  stands,  not  on  the  dividing  ridge 
itself,  but  on  a  spur  of  the  ridge,  which  does 
not  continue  along  the  trace,  but  takes  a  direc- 
tion west  thereof!  and  unites  with  the  main 
ridge,  as  would  seem  from  the  plat,  sixty  or 
seventy  poles  west  of  the  point  at  which  the 
trace  crosses  it. 

Not  a  single  witness  deposes  that  the  stump 
is  on  the  ridge. 

No  testimony  has  been  offered  to  the  court 
to  induce  the  opinion  that,  in  Kentucky,  a 
spur  of  a  ridge  is  cousidereid  as  the  ridge  it- 
self, and  the  contrary  seems  reasonable.  Spurs 
sometimes  extend  for  considerable  distances, 
and  are  certainly  distinguishable  from  the 
ridge  from  which  they  project.  If,  in  this 
case,  the  trace  had  led  up  this  spur,  a  subse- 
141*]  quent  *locator  might  have  considered 
it  as  a  continuation  of  the  ridge.  But  the 
trace  does  not  lead  up  the  spur.  It  crosses  a 
branch  after  passing  the  spur,  and  then  comes 
to  the  ridge.  The  court  is  of  opinion  that  sub- 
sequent locators  could  not  be  expected  to  con- 
tinue their  search  after  reaching  the  foot  of  the 
ridge,  and  that  the  description  fails  in  stating 
the  marked  trees  to  be  on  the  dividing  ridge, 
instead  of  stating  them  to  be  on  a  spur  of  the 
dividing  ridge. 

The  decree,  therefore,  dismissing  the  plaint- 
iff's bill,  is  affirmed  with  costs. 

Decree  affirmed. 


[local  law.] 
TAYLOR  p.  WALTON  and  HUNDLY. 

A  question  of  fact  respectinflr  the  validity  of  the 
location  of  a  warrant  for  land  under  the  laws  of 
Kentucky. 

APPEAL  from  a  decree  in  chancery  in  the 
Circuit  Court  of  Kentucky.  The  cause  was 
argued  by  Key  for  the  appellants,  and  Talbot  and 
Hardin  for  the  respondents. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

142*J  *This  is  an  appeal  from  a  decree  ren- 
dered m  the  Circuit  Court  of  Kentucky,  direct- 
ing the  appellant  to  convey  to  the  appellees 
lands  lying  within  his  patent,  which  the  appel- 
lees claimed  by  virtue  of  a  junior  patent. 

In  all  such  cases  the  validity  of  the  entry 
which  is  the  foundation  of  the  title  of  the  junior 
patentee  is  first  to  be  examined. 

This  entry  was  made  on  the  4th  of  December, 
1783,  and  calls  to  begin  **  in  the  fork  of  Chap- 
lin's Fork,  and  the  Beech  Fork,  and  to  run  thence 
up  Beech  Fork  to  the  mouth  of  the  first  large 
creek,  which  is  called,  &c. ,  thence  to  run  up 
the  creek  and  up  Chaplin's  Fork  till  a  line  run 
straight  across  will  include  the  quantity  to  ex- 
clude prior  legal  claims." 

The  places  called  for  being  proved  to  have 
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been  places  of  notoriety  which  could  not  be- 
mistaken,  no  want  of  certainty  can  be  ascribed 
to  this  location,  unless  it  be  produced  by  the* 
words  *'  to  exclude  prior  legal  claims."  These 
words  are  obviously  attached  to  the  quantity, 
not  to  the  berinning,  or  to  the  lines  bounded  br 
the  creeks.  They  can  then  affect  only  the  back 
line,  which  is  to  extend  from  one  creek  to  the 
other.  The  locator  seems  to  have  supposed  that 
this  line  mi^ht  approach  towards,  or  recede 
from,  the  point  of  junction  between  the  two- 
creeks,  as  the  amount  of  prior  legal  claims 
might  require;  that  a  location  could  adapt itaelf 
to  circumstances,  could  assimilate  itself  to  an 
elastic  substance,  and  contract  or  expand  as 
might  secure  the  quantity  of  land  it  sought  to 
appropriate.  In  this  he  was  mistaken.  The 
boundaries  of  an  entry  must  be  fixed  precisely 
*by  its  own  terms,  and  cannot  depend  [*14ft 
on  previous  appropriation.  So  much  of  thi» 
entry,  therefore,  as  would  so  extend  the  back 
line  as  to  comprehend,  in  one  event,  more  land, 
than  the  (quantity  mentioned  in  the  location,  is^ 
utterlv  void.  The  back  line  must  run  as  it  would 
run  if  all  the  land  was  vacant.  But  it  would 
be  unreasonable  that  this  futile  attempt  to  ex- 
tend the  back  line  further  than  it  is  by  law  ex- 
tendible, should  destroy  an  entry,  in  all  other 
respects  certain.  Accordingly,  the  courts  of 
Kentucky,  so  far  as  their  decisions  are  under- 
stood, have  rejected  such  words  as  surplusage. 

The  entry  of  the  appellees  being  good,  it  ob- 
viously comprehends,  and  has  been  surveyed  to 
comprehend,  the  land  of  the  appellant,  and  this, 
brings  us  to  the  consideration  of  his  title. 

The  appellant  claims  under  an  entry  made  by 
John  Pinn,  the  18th  of  May,  1780,  in  these 
words:  "  John  Pinn  enters  2,000  acres  of  land 
by  virtue  of  a  treasury  warrant,  on  the  dividing- 
ndge  between  Chaplin's  Fork  and  waters  of  the 
Beech  Fork,  about  one  and  a  half  miles  north  of 
a  buffalo  lick,  on  a  creek,  water  of  the  Beech 
Fork,  about  25  miles  from  Harrodsburgh,  and  to 
extend  eastwardly  and  westwsu^ly  for  quan- 
tity." 

The  plaintiffs  below  allege,  in  their  biU,  that 
this  entry  is  void  on  account  of  its  uncertainty, 
that  the  survey  is  unlawful  and  contrary  to  the 
location,  and,  therefore,  pray  that  the  land  so 
surveyed  and  patented  may  be  conveyed  to 
them.  The  Circuit  Court  determined  that  the 
entry  was  void,  and  decreed  according  to  the 
prayer  of  the  bill.  From  this  decree  the  de- 
fendant *has  appealed  to  this  court,  and  [*144r 
the  validity  of  Pinn's  location  forms  the  princi- 
pal question  in  the  cause. 

The  report  of  the  surveyor,  which  is  found  in 
the  record,  is  defective  and  unsatisfactory.  He 
has  neither  placed  Harrodsburgh  nor  the  divid- 
ing ridge  on  the  plat;  the  court  is  under  the 
necessity  of  supplying  these  defects,  as  far  a& 
they  can  be  suppli^,  from  other  testimony 
which  appears  in  the  record.  From  that  testi- 
mony it  appears  that  the  ridge  must  extend 
from  some  point  below  Finn's  entry,  up  the 
creek  near  which  it  is  made,  now  called  Long 
Lick  Creek ;  and  that  the  trace  leading  up  that 
creek  was  a  trace  leading  from  Cox's  Station  to 
Harrodsburgh .  The  in f erence  seems  inevitable 
that  Harrodsburgh  lay  eastward  from  this  loca- 
tion, since  the  trace  leading  up  the  creek  to 
Harrodsburgh  took  that  direction.  The  testi- 
mony must  be  understood  as  showing  that  in 
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going  up  the  Long  Lick  Creek  you  approach 
Hanrodsburgh. 

This  is  a  material  fact  in  the  inquiry  we  are 
making.  Harrodsburgh  is  admitted  to  have 
been  a  place  of  general  notoriety,  as  are  Chap- 
lin's Fork,  and  the  creek  called  for  in  Finn's 
location.  The  dividing  ridge  between  Chaplin's 
Fork' and  the  waters  of  Beich  Fork  is  also,  of 
necessity,  a  place  of  notoriety,  since  the  waters 
it  diyides  are  so. 

The  first  call  of  Finn's  entrv  is  for  this  divid- 
ing ridge;  a  general  call  for  the  ridge  would  be 
certainly  too  vague;  but  the  land  must  lie  on 
some  part  of  it,  and  we  must  look  to  other  calls 
of  the  entry  to  ascertain  on  what  part.  It  is  to 
14£^*]  be  about  one  and  *a  half  miles  north  of 
a  buflak)  lick,  on  a  creek,  water  of  the  Beech 
Fork. 

The  question,  whether  this  buffalo  lick  was, 
on  the  13th  of  May,  1780,  a  place  of  such  noto- 
riety as  to  instruct  a  subsequent  locator  how  to 
find  Finn's  beginning,  is  one  of  some  doubt. 
The  degree  of  proof  which  can  now  be  adduc- 
ed, and  ought  now  to  be  required,  resi>ecting 
such  a  fact,  must  be  affected  by  many  circum- 
stances. The  contiguity  of  stations,  the  number 
of  persons  who  frequented  that  particular  part 
of  the  country,  and,  above  all,  the  lapse  of  time, 
will  have  their  influence. 

Richard  Stephens  deposes  that  he  had  travel- 
ed Fowell's  trace,  which  leads  up  the  Long  Lick 
fork,  three  times;  understood  there  was  a  lick 
at  the  place,  and  thinks  he  was  at  it,  but  was 
not  much  acquainted  with  it. 

Edward  Willis  became  acquainted  with  this 
lick  in  1781  or  1782;  there  were  several  other 
lick.s  on  the  same  creek,  but  this  was  the  largest 
and  most  frequented.  Its  reputed  distance 
from  Harrodsburgh  was  better  than  twenty 
miles. 

Joseph  Willis  hunted  a  good  deal  in  that  part 
of  the  country,  and  knew  this  lick;  never 
knew  but  one  buffalo  lick,  though  there  arc  a 
number  of  small  licks.  Its  reputed  distance 
from  Hamxlsburgh  was  upwards  of  twenty 
miles,  but  does  not  recollect  whether  it  was  a 
place  of  notoriety  in  1780. 

John  Gritton  calls  it  a  buffalo  lick,  and  has 
been  acquainted  with  it  ever  since  the  month  of 
June,  in  the  year  1780.  Its  reputed  distance 
from  Harrodsburgh  was  from  twenty  to  twen- 
140*]  ty-five  miles.  There  ♦are  several  other 
small  licks  on  the  creek,  and  one,  a  tolerably 
large  one,  lying  on  the  south  fork,  a  different 
creek  from  Long  Lick:  but  no  other  than  this 
was  called  a  bunalo  lick.  In  a  subsequent  part 
of  his  deposition  he  is  asked  whether  this  lick 
was  a  place  of  notoriety  in  1780,  and  answered 
that  he  knew  nothing  about  it  at  that  time. 
This  must  be  intended  for  the  month  of  May, 
1780,  one  month  sooner  than  the  date  of  his 
knowledge,  or  is  a  positive  contradiction  to  his 
first  assertion. 

James  Raig  savs  that  this  lick  was  generally 
known  by  the  hunters  about  Harrodsburgh, 
prior  to  the  month  of  May,  1780;  that  he  en- 
camped at  it  with  three  hunters  in  the  summer 
of  1776,  and  hunted  about  there;  that  there  are 
!ieveral  other  licks  in  the  neighborhood,  but  no 
other  buffalo  lick;  that  its  reputed  distance 
from  Harrodsburgh,  in  1781  or  1782,  was  about 
25  miles. 

This  is  all  the  testimony  respecting  the  noto- 
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riety  of  the  buffalo  lick  called  for  in  Finn's  en- 
try. Did  the  validity  of  this  entry  depend  sole- 
Iv  on  the  notoriety  of  the  lick,  a  court  would 
find  some  difficulty  in  pronouncing  it  too  ob- 
scure an  object  to  be  noticed  by  subsequent  lo- 
cators. 

But,  admitting  that  the  lick  wants  sufficient 
notorietv  to  fix  of  itself  the  place  of  Finn's  en- 
try, still,  it  must  be  allowed  to  be  an  object  eas- 
ily found  and  easily  distinguished,  by  those 
who  are  brought  into  its  neighborhood  by  the 
other  descriptive  parts  of  the  entry.  Let  us, 
then,  inquire  whether  this  entry  (foes  contain 
such  description  as  would  conduct  a  subsequent 
locator  into  its  neighborhood. 

*The  lick  is  within  a  mile  and  a  half  [*147 
of  the  dividing  ridge,  on  the  south  side  of  that 
ridge,  and  on  a  creek,  water  of  Beech  Fork. 
This  description,  which,  though  not  expressly, 
is  substantially  given,  precisely  tits  Long  Lick 
Creek,  and  fits  no  other  creek.  The  location 
calling  to  be^n  a  mile  and  a  half  north  of  the 
lick,  which  lies  on  the  creek,  it  is  sufficiently 
apparent  that  no  creek  is  crossed  between  the 
lick  and  the  place  on  the  dividing  ridge,  called 
for  by  Finn's  entrj';  consequently,  the  lick 
must  lie  on  the  creek  nearest  this  dividing  ridge. 
This  is  what  has  been  since  called  Long  Lick 
Creek,  but  which  was  then  without  a  name,  and 
could  be  designated  only  by  description.  A 
subsequent  locator  searching  for  this  lick,  would 
look  for  it,  then,  on  Long  Lick  Creek.  He  is 
informed  by  the  entry,  that  it  lies  on  a  creek  so 
described  as  to  be  completely  ascertained,  about 
twenty-five  miles  from  Harrodsburgh.  The 
part  01  that  creek,  then,  which  lies  about  twenty- 
five  miles  from  Harrodsburgh,  is  the  place 
where  he  must  search  for  this  lick.  Walton 
and  Hundly  state  in  their  entries  that  Powell's 
trace,  which  leads  from  Cox's  Station  to  Har- 
rodsburgh, and  which  arrives  at  Long  Lick 
Creek  a  short  distance  above  this  lick,  goes  up 
the  creek  five  or  six  miles.  Jam^-s  I&v  say  a 
that  the  trace  leads  nearly  to  its  head^;  and 
the  surveyor  in  his  report  states  that  it  leads 
quite  to  its  head.  Long  Lick  Creek,  then, 
heads  between  Harrodsburgh  and  this  lick,  and 
is  the  creek  on  which  the  buffalo  lick  must 
lie.  The  entry  tells  us  it  lies  twenty-five  miles 
from  Harrodsburgh. 

*If  an  object  be  called  for  as  lying  on  [*14S 
a  creek,  so  described  as  to  be  distiujruished  and 
ascertained,  twenty-five  miles  from  a  given  place 
of  general  notorietj%  which  object  has  disappear- 
ed or  cannot  be  found,  it  is  understood  to  be  set- 
tled, in  Kentucky,  that  such  location  is  not  void 
for  uncertainty,  but  is  to  be  surveyed  at  the  dis- 
tance of  twenty -five  miles  along  the  cn»ek,  from 
the  place  of  departure.  If  the  object  be  found 
and  be  identified,  especially  if  it  be  such  an  ob- 
ject as  would  readily  attract  attention,  and  be 
easily  distinguished,  exactness  in  the  distance 
is  not  required.  On  such  occjisions  the  dis- 
tance was,  in  fact,  seldom  measured  by  the  lo- 
cator, and  could  not  be  measured  in  a  straight 
line  without  the  aid  of  a  surveyor.  The  locator, 
in  estimating  distances,  where  they  are  consider- 
able, is  governed  by  general  computation ;  and 
this  is  known  to  subsequent  locators.  Exact- 
ness of  distance,  then,  is  introduced  for  the 
purpose  of  giving  certainty  to  locations,  which 
can  by  no  other  means  be  rendered  certain. 
Where  the  object  called  for  is  easily  found  and 
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identified,  the  want  of  precision  in  distance  will 
not  defeat  the  location,  unless  the  difference 
between  the  actual  and  estimated  distance  be 
such  as  to  mislead  subsequent  locators. 

James  Ray  says  that  the  estimated  distance 
from  Harrodsburgh  to  the  mouth  of  Hanger 
Hun  was  27  or  30  miles,  and  that  the  lick  was 
about  three  miles  nearer  than  the  mouth  of 
Hanger  Run  to  Harrodsburgh.  James  Ray  says, 
that  the  estimated  distance  from  Harrodsburgh 
to  the  lick  was  about  35  miles,  and  that  it  lies 
149*]  three  or  four  miles  above  the  junction *of 
the  Beech  and  Chaplin  forks,  ^veral  wit- 
nesses depose  that  the  estimated  distance  from 
Harrodsburgh  to  this  lick  was  upwards  of 
twenty  miles.  The  distance  has  been  meas- 
ured, and  is  in  a  straight  line  twenty  miles  and 
one  quarter  of  a  mile. 

If  this  difference  of  distance  could  in  such  a 
case,  when  unaided,  affect  the  entry,  yet  there 
are  other  circumstances  which  relieve  it  from 
this  difficulty. 

From  the  lick  to  the  mouth  of  the  creek  on 
which  it  must  lie,  cannot  in  a  straight  line, 
amount  to  two  miles.  Measured  along  its  me- 
anders, the  distance  is  about  three  miles.  This 
fact  is  ascertained  by  the  surveys  made  of  the 
two  entries.  The  farthest  point,  then,  of  this 
creek  from  Harrodsburgh,  cannot,  in  a  straight 
line,  exceed  twenty-two  miles.  But  the  lick  lies, 
not  at  the  mouth  of  the  creek,  but  on  the  creek. 
The  locator  must,  then,  search  for  it  up  the 
<:i-eek,  and  nearer  to  Harrodsburgh.  The  ex- 
tent of  this  search  for  such  an  object  as  a  buffalo 
lick,  an  ol)ject  to  which  he  must  be  led  by 
traces  of  the  buffalo,  which  are  in  themselves 
so  visible,  so  distinguishable,  so  readily  found, 
cannot,  without  totally  disregarding  the  whole 
system  of  Kentucky  decisions,  be  pronounced 
too  great  a  labor  to  be  imf>osed  on  a  subsei]uent 
locator.  He  is  brought  to  the  mouth  of  a  creek, 
on  which  the  object  for  which  he  searches  lies; 
the  object  must  lie  up  that  creek,  and  cannot 
lie  far  from  its  mouth.  It  is  an  object  discern- 
ible and  distinguishable  at  a  distance,  and  cal- 
culated from  lis  nature  to  engage  attention. 
He  is  within  two  miles  of  it  on  a  Straight  line, 
and  within  three  miles  pursuing  the  meanders 
150*J  of  the  cre(;k;  if  he  does  not  find  *it,  it 
is  to  his  own  indolence,  not  to  the  obscurity  of 
the  object  or  the  difficulty  of  the  search,  that 
the  blame  attaches. 

The  lick  being  found,  there  is  no  difficulty 
in  iuscertaining  its  identity.  The  witnesses  cer- 
tainly say  that  there  are  many  other  licks  on 
the  same  creek,  and  the  surveyor  has  laid  down 
two  others;  but  they  also  say  that  no  other 
lick  was  a  buffalo  lick.  It  has  been  stated  and 
argued  at  the  bar  that,  although  licks  are  of 
very  different  dimensions,  and  the  difference  is 
immense  between  the  extremes,  yet  the  grada- 
tions approach  each  other  so  nearly  that  the 
•exact  line  between  them  can  scarcely  be  drawn. 
Admitting  this  to  be  true,  yet  there  are  licks 
which  are  indubitably  buffalo  licks,  there  are 
others  which  are  as  indubitably  deer  licks. 
Now,  the  witnesses  pronounce,  positively,  that 
this  is  a  buffalo  lick,  and  that  the  others  are 
deer  licks.  In  addition  to  this,  it  is  nearest  to 
the  mouth  of  the  creek,  and  farthest  from  Har- 
rodsburgh; consequently,  it  is  nearer  the  dis- 
tance.required  by  the  location.  There  is  no 
doubt,  then,  respecting  the  identity  of  this  lick. 
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The  lick  called  for  in  Finn's  entry  being 
found  and  identified,  there  can  be  no  aifficulty 
in  finding  his  land.  It  lies  one  and  a  half 
miles  due  north  of  this  lick,  on  the  dividing 
ridge.  The  place  at  which  the  mensuration  is 
to  commence  being  ascertained,  the  rules  es- 
tablished in  Kentucky  will  ^ve  form  to  the 
land,  and  direct  the  manner  of  making  the 
survey. 

It  IS  the  opinion  of  this  court  that  the  de- 
cree of  the  Circuit  Court  is  erroneous,  and  ought 
to  be  reversed ;  *and  that  the  cause  be  re-  [*  1  o  1 
manded  to  that  court,  with  directions  to  order 
the  land  claimed  by  the  appellant  to  be  sur- 
veyed conformably  to  his  location.  In  doing 
this,  a  point  will  be  taken  one  mile  and  a  halt 
due  north  of  the  buffalo  lick  mentioned  in 
Finn's  entry,  from  which  a  line  is  to  be  extended 
east  and  west,  to  equal  distances,  until  it  shall 
lorm  the  base  of  a  square  to  contain  2,000  acres 
of  land,  which  is  to  lie  north  of  the  said  line. 

Decree  reversed. 


[chancery.] 


J.  ife  T.  BARR  V.  LAFSLEY  et  al. 


A  question  under  a  bill  In  equity,  to  obtain  a 
specific  performance  of  an  alleged  agreement  to 
receive  a  quantity  of  cotton  bHjrffinff,  at  a  specified 
price,  in  satisfaction  of  certain  juafpnents  at  law. 
Bill  dismissed. 


AFFEAL  from  the  Circuit  Court  of  the  Di.s- 
trict  of  Columbia.  This  cause  was  argued 
by  Janes  for  the  appellants  and  complainantn, 
and  Harper  for  the  respondents  and  defend- 
ants. 

Johnson,  J.,  delivered  the  opinion  of  the 
court : 

The  object  of  this  bill  is  to  obtain  a  si^ecific 
performance  of  an  alleged  agreement  to  receive 
a  quantity  *of  cotton  bagging,  at  a  [*152 
specified  price,  in  satisfaction  of  certain  judg- 
ments at  law.  The  defendants  deny  that  the 
circumstances  proved  ever  rendered  the  agree- 
ment final  and  obligatory  upon  them;  and  this 
is  the  principal,  perhaps  the  only,  question  the 
case  presents. 

It  appears  that  the  complainants  were  in- 
debted to  one  West,  who  assi^ed  this  debt 
(then  unliquidated),  together  with  the  residue 
of  his  estate,  to  Lapslev  etai.;  that  Lapsley  liqui- 
dated the  debt  with  the  Barrs,  and  took  their 
notes  payable  at  different  periotls,  making  up,  to- 
gether, the  amount  due.  These  notes  having 
become  due,  and  judgment  being  recovered  on 
some  of  them;  in  October,  1811,  the  Barrs  ad- 
dressed a  letter  to  Lapsley,  in  which  they  offer 
to  pay  him  in  cotton  bagging,  at  thirty-three 
cents  per  yard,  by  instalments,  at  certain  pe- 
riods. On  the  17th  of  December,  in  the  »ime 
year,  Lapsley  answered  their  communication, 
and  the  following  words,  contained  in  that  let- 
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ter,  are  all  that  the  court  deem  material  to  the 
point  on  which  they  propose  to  found  their  de- 
cisdon:  *'  We  are  willing  to  take  cotton  bag- 
ging in  liquidation  of  the  three  last  notes,  de- 
livered at  the  period  you  propose,  but  not  at 
the  pnce  you  offer  it.  "  We  expect  that  you 
give  us  satisfactory  accounts  for  the  punctual 
performance  of  your  enga^ments,  and  to  this 
effect  we  shall  direct  3Ir.  M'Coun,  to  whom  we 
propose  to  write  by  the  next  mail."  On  another 
passage  of  this  letter,  and  a  letter  written  by 
West,  on  the  18lh  of  December,  it  has  been 
contended  that  certain  conditions  were  imposed 
1 53*]  upon  the  Barrs,  which  it  was  ♦incum- 
bent upon  them  to  comply  with  before  they 
*-ould  claim  the  benefit  of  the  offer  contained 
in  LapsleyV  letter.  But,  as  the  opinion  of  this 
1^)10*1  is  made  up  on  a  ground  wholly  unaffect- 
«1  by  this  question,  we  deem  it  unnecessary  to 
notice  this  point.  It  appears  that  Lapsley 
never,  in  fact,  instructed  M'Coun  on  the  sub- 
iect  of  this  letter  of  the  17th  of  December. 
But  Warfield,  the  agent  of  the  Barrs  (who  were 
absent  from  home  on  the  receipt  of  that  letter), 
supposing  his  principals  to  be  referred  to 
M'Coun  as  the  authorized  agent  of  Lapsley, 
notified  to  him  the  acceptance  of  Lapsley's 
f)ffer.  and  remained  under  the  impression  that 
the  a<n'eement  had  become  final,  notwithstand- 
ing M'Coun 's  declining,  altogether,  to  act,  for 
want  of  instructions.  Lapsley,  on  the  other 
hand,  alleges  that  the  notification  of  accept- 
ance ought  to  have  been  made  to  himself,  and 
a.ssi^s  the  want  of  an  answer  from  the  Barrs 
as  his  rea^«on  for  never  having  given  instruc- 
tions to  M'Coun. 

This  state  of  facts  presents  an  alternative  of 
extreme  difficulty.  On  the  one  hand,  Lapsley, 
by  writing  that  he  shall  direct  M'Coun  by  the 
next  mail,  plainly  pointed  to  a  mode  of  ex- 
peiiiting  the  conclusion  of  the  agreement, 
through  the  agency  of  a  representative  on  the 
^pot,  and  when  he  intimated  his  intention  to 
write  by  the  next  mail,  showed  that  it  was  not 
his  intention  to  await  Barr's  answer.  This 
wa*4  well  calculated  to  delude  Ban*  into  the  idea 
that  Lapsley  would  recognize  no  notification 
but  that  which  should  l^  made  to  M'Coun. 
On  the  other  hand,  how  far  could  M'Coun, 
lo4*]  unempower^d,  uninstructed  *as  he  was, 
legall}'  act,  to  bind  Lapsley  by  his  acceptance 
of  the  notification?  Or,  if  he  had  received  in- 
structions from  Lapsley  wiiat  obligation  was 
he  under  to  have  undertaken  the  agency?  Un- 
der the  pressure  of  this  dilemma,  there  is  but 
one  principle  to  which  the  court  can  resort  for 
a  satb^factorv  decision.  Something  remained 
for  Barr  to  do.  The  notification  of  his  accept- 
ance was  necessan*  to  fasten  the  agreement 
upon  Lai>sley.  For  this  purpose,  he  very 
rationally  addressed  himself,  in  the  first  place, 
to  3IX'oun ;  and  the  reference  to  Lapsley's  let- 
ter would  have  been  a  sufficient  exciLse  for  not 
returning  an  answer  until  a  reasonable  time  had 
elapsed  for  M'Coun  to  receive  the  expected 
communication  from  Lapsley.  But  when  he 
found  M'Coun  uninstructed,  and  unwilling  to 
act  under  the  letter  addressed  to  Barr,  his 
course  was  plain  and  unequivocal.  A  letter 
to  Lapsley,  transmitted  by  the  mail,  would 
have  put 'an  end  to  all  doubt  and  difficulty. 
This  is  the  method  he  ought  to  have  pursued, 
and  for  not  having  pursued  this  course,  w^e  are 
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of  opinion  that  the  bill  was  properly  dismissed 
below. 
Decree  affirmed.  * 

ated— 9  Otto,  200. 
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DANFOIiTH'S  LESSEE  v.  THOMAS. 

The  act  of  assembly  of  North  Carolina,  passed  bo- 
tween  the  years  1783  and  1789,  avoids  all  entries,  sur- 
veys, and  grants  of  lands  set  apart  for  the  Cherokee 
Indians,  and  no  title  oau  be  thereby  acquired  to 
such  lands. 

The  boundaries  of  the  reservation  have  been  al- 
tered by  successlvo  treaties  with  the  Indians,  but  it 
seems  that  the  more  extinRuishment  of  their  title 
did  not  subject  rhe  land  to  appropriations,  unless 
expressly  authorized  by  the  legislature. 

ERROR  to  the  Circuit  Court  for  the  District 
of  East  Tennessee.  This  cause,  depending 
mainly  on  the  same  principles  with  the  preced- 
ing case  of  Prenton  v.  Browder,'^  was  argued  by 
Key  for  the  plaintiff,  and  by  Jones  for  the  de- 
fendant in  error.  The  facts  are  fully  stated  in 
the  opinion  of  the  court. 

*ToDD,  J.,  delivered  the  opinion  of  [*156 
the  court  as  follows: 

This  was  an  action  of  ejectment  brought  by 
the  plaintiff  in  error  against  the  defendant  in 
error.  On  the  trial  of  tlie  cause  in  the  Circuit 
Court,  it  appeared  from  evidence  that  the  land 
in  controversy  was  situate  in  the  tract  of  coun- 
try lying  south  of  llolston  and  French  broad 
river,  and  between  the  rivers  Tennessee  and 
Big  Pigeon,  the  Indian  title  to  which  was  ex- 
tinguished by  the  treaty  of  Holston.  The 
plaintiff  claimed  by  virtue  of  a  grant,  issued 
by  the  state  of  North  Carolina,  bearing  date 
the  26th  of  December,  1791.  The  defendant 
claimed  under  a  grant  from  the  state  of  Ten- 
nessee, bearing  date  the  2d  of  January,  1809. 
The  defendant,  by  his  counsel,  objected  to  the 
grant  under  which  the  plaintiff  claimed  title 
being  admitted  in  evidence,  on  the  ground  that 
it  was  for  land  which  the  laws  of  North  Caro- 
lina had  prohibited  from  being  entered,  sur- 
veyed, or  granted.  The  court  sustained  the  ob- 
jection, and  prohibited  the  grant  from  going  in 

1.— In  Bn^rland  the  Co  art  of  Chancery  will  not.  In 
general,  entertain  a  bill  for  a  specltlo  performance 
of  contracts  for  the  sale  of  chattels,  or  which  relate 
to  merchandise,  but  leaves  the  parties  to  their  reme- 
dy at  law,  whore  it  is  much  more  expeditious.  One 
exception  to  this  general  rule  is  where  the  agrree- 
mont  is  not  final,  but  Is  to  be  made  complete  by 
Kubseouent  acts,  without  which  it  would  be  deemed 
Imperfect  at  law.  (3  Atk.,  3H3,  Buxton  v.  LiMer  et 
al.;  1  Fere.  Will.,  570;  Buub.,ia5;  10V«».,  Jun.,  161.) 
The  ground  upon  which  a  specific  performance  is 
refused,  in  these  cases,  is,  that  an  adequate  remedy 
cxist8at  law,  where  damages  may  be  recovered,  and 
that  the  value  of  merchandise  varies  so  much  at 
different  time*,  and  under  different  circumstances, 
as  to  render  it  frequently  unjust  to  compel  a  speci- 
fic performance.  But  where  the  question  was, 
upon  what  terms  a  party  should  be  relieved  against 
the  penalty  of  a  bond  which  had  been  forfeited,  for 
not  transferring  stx>ck  at  a  given  day,  according  to 
his  agreement,  the  English  Court  of  Chancery  de- 
creed him  to  transfer  the  stock  in  specie,  and  to  ac- 
count for  all  dividends  accrued  since  he  ought  to 
have  transferred  it.  (2  Vern.,  394 ;  1  Bro.  Pari. 
Cas.,  ISi.) 


2.— Ante,  p.  115. 
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evidence  to  the  junr;  whereupon  a  verdict  and 
judgment  was  rendered  in  favor  of  the  defend- 
ant. A  bill  of  exceptions  was  taken  to  the 
opinion  of  the  court,  and  the  cause  was  brought 
up  to  this  court  by  writ  of  error. 

The  correctness  of  the  opinion  of  the  Circuit 
Court  depends  on  the  sound  constniclion  of  the 
act  of  the  general  assembly  of  the  state  of 
North  Carolma,  passed  in  1788,  c.  2,  s.  5  and 
6,  whereby  the  lands,  within  certain  limits 
therein  designated  (including  the  lands  in  con- 
troversy), are  reserved  for  the  Cherokee  Indians, 
167*]  *and  the  citizens  prohibited  from  enter- 
ing and  surveying  lands  within  those  limits. 
It  is  contendea.  on  the  part  of  the  plaintiff, 
that  this  act  cannot  be  construed,  nor  did  the 
legislature  mean  to  give  the  Indians  a  right  of 
property  in  the  soil,  but  merely  the  use  and  en- 
joyment of  it.  Thai  the  succeeding  lensla- 
tures,  bv  the  acts  of  1784,  1786  and  1789,  have 
changea  this  reservation  for  the  use  of  the  In- 
dians, and  given  unlimited  access,  for  the  pur- 
{)oses  of  making  entries  and  surveys  **to  all 
ands  not  before  specially  located,"  and  to  "  all 
vacant  lands"  within  the  limits  of  the  state. 
Consequently,  locations  could  be  made,  and 
grants  issued  to  perfect  titles  of  lands  lying 
within  the  limits  of  the  Indian  reservation. 

Whether  the  legislature  had  the  power,  or 
intended  to  give  the  Indians  a  risht  of  property 
in  the  soil,  or  merely  the  use  ana  enioyment  of 
it,  need  not  be  inquired  into,  nor  decided,  bv 
this  court ;  for  it  is  perfectly  clear  that  the  6tii 
section  of  the  act  of  1783,  c.  2,  prohibits  all 
persons  from  making  entries  or  surveys  for  any 
lands  within  the  bounds  set  apart  for  the  Chero- 
kee Indians,  and  declares  all  such  entries  and 
grants  thereupon,  if  any  should  be  made,  utter- 
ly void.  They  had  the  power,  and  have  de- 
clared, unequivocally,  an  intention  to  prohibit 
entries  from  being  made  within  those  reserva- 
tions. The  several  acts  of  1784,  1786  and 
1789,  although  they  contain  general  expres- 
sions, which,  if  taken  singly,  might  seem  to 
sanction  entries  and  surveys  for  "  all  lands  not 
before  specially  located,"  or  to  "all  vacant 
lands;"  yet,  when  taken  together,  these  general 
168*]  *expressions  must  be  controlled  by  the 
restrictions  and  prohibitions  as  to  the  rei»erva- 
tions  for  the  Indian  tribes.  The  reasoning  used 
in  the  case  of  Prestan  v.  Browder,  *  applies  with 
equal,  if  not  greater,  propriety,  to  this  case. 
And,  although  at  different  periods  different 
sections  of  these  reservations  have  been  sub- 
jected to  appropriation  by  entries  and  surveys, 
it  has  been  in  consequence  of  the  several  trea- 
ties with  the  Indians,  by  which  the  boundaries 
of  the  reservations  have  been  altered,  and  the 
Indian  claim  extinguished;  but  it  is  believed 
that  the  mere  extinguishment  of  the  Indian 
title  did  not  subject  the  land  to  appropriation, 
until  an  act  of  the  legislature  authorized  or  per- 
mitted it.  •  Whatever  doubts  this  court  might 
entertain  on  this  subject,  were  they  now  con- 
struing these  laws  upon  the  first  impression, 
that  doubt  would  be  removed  on  a  view  of  the 
case  of  Averj/  v.  Strother,  in  the  Reports  in  Con- 
ference, p.  431,  decided  by  the  judges  of  the 
Supreme  Court  of  North  Carolina.  This  is  a 
decision  directly  in  point,  made  by  the  Supreme 
Court  of  the  state,  construing  the  laws  brought 

1.— Ante,  115. 
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into  the  view  of  this  court,  and  is  decisive  of 
this  case.  And,  as  this  court  have  been  uni- 
formly disposed  to  pay  great  respect  to  the  de- 
cisions of  the  state  courts  respecting  titles  to 
real  estate,  this  decision  has  its  full  influence 
on  the  present  question;  and,  therefore,  the 
judgment  of  the  Circuit  Court  is  unanimously 
affirmed  with  costs. 
Judgment  affirmed. 

Cited— 9  Wheat.  876, 677 ;  12  Pet.  746. 


*[PRIZE.]  [*15» 

THE  ANTONIA  JOHANNA. 

A  neutral  ship  was  chartered  for  a  voyaire  from 
London  to  St.  Michaels,  thence  to  Fayal,  t hence  to 
St.  Petersburg  or  any  port  in  the  Baltic,  and  back 
to  London,  at  the  freight  of  1,000  guineas.  On  her 
passage  to  St.  Michaels  she  was  captured  and 
orougDt  into  the  port  of  Wilmington,  N.  C.  for  ad- 
judication. A  part  of  the  cargo  was  condemned, 
and  part  restored. 

The  freight  was  held  to  be  chargeable  upon  the 
whole  cargo,  as  well  upon  that  part  restored  as 
upon  that  condemned. 

Qiwsrt^  Whether  more  than  a  pro  tnta  freight 
was  due  to  the  master.  It  eeems  that  the  property 
of  a  house  of  trade  in  the  enemy's  country  is  con- 
fiscable asjprlze  of  war,  notwithstanding  the  neu- 
tral domicile  of  one  or  more  of  its  partners. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  North  Carolina.  This  was  the  case 
of  a  Russian  ship,  captured  on  the  2d  of  June. 
1814,  by  the  privateer  Herald,  on  a  voyage 
from  London  to  St.  Michaels,  and  brought'into 
the  port  of  Wilmington,  N.  C,  for  adjudica- 
tion. The  ship  was  chartered  by  Messrs.  Bur- 
nett &  Co. ,  a  mercantile  Arm  at  London,  for  a 
voyage  from  London  to  St.  Michaels,  thence  to 
Fayal.  thence  to  St.  Petersburg  or  any  port  in 
the  Baltic,  and  thence  to  return  to  Lonaon,  at 
the  stipulated  freight  of  one  thousand  guineas. 
The  ship  and "  cargo  were  libeled  as  prize  of 
war,  and,  upon  the  hearing  in  the  District 
Court,  that  part  of  the  cargo  which  was 
not  claimed  was  condemned.  The  residue  of 
the  cargo,  excepting  one  moietv  of  certain 
•packages,  claimed  on  behalf  of  Messrs.  [*160 
Ivens  &  Burnett,  a  mercantile  firm  at  St. 
Michaels,  was  restored.  The  w^hole  freight  was 
decreed  to  be  paid  to  the  master,  and  charged 
exclusively  upon  the  proceeds  of  the  property 
condemned,  and  the  moiety  of  the  property 
restored  to  Messrs.  Ivens  &  Burnett.  From  so 
much  of  this  decree  as  respected  the  controversy 
between  the  captors  and  the  claimants  of  the 
cargo,  an  appeal  was  interposed  to  the  Circuit 
Court,  where  the  decree  was  affirmed,  and  the 
cause  was  brought,  by  appeal  from  the  latter 
decree,  to  this  court. 

Wheaton,   for  the  appellants  and    captors. 
The  cause  mav  be  divided  into  three  branches: 

1st.  As  to  the  claim  for  the  three  invoices  of 

foods  shipped  by  Messrs.  Burnett  &  Co.,  of 
london,   to  Messrs.    Ivens  &  Burnett,  of  St. 
Michaels. 
2d.  As  to  the  remainder  of  the  cargo. 
3d.  As  to  the  order  respecting  the  freight. 
1.  There  is  a  hostile  trade  wYiich  will  affect 
the  property  engajp;ed  in  it  with  confiscation,  afs 
completely  and  eflrectually  as  a  hostile  domicile. 
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and  that  without  regard  to  the  national  charac- 
ter of  the  individual.  Thus,  the  produce  of  an 
estate  in  tlie  enemy's  country,  belong^inz  to  a 
person  domiciled  in  a  neutral  country,  is  liable 
to  capture  and  condemnation. '  This  principle 
was  adopted  and  conffrmed  by  this  court  in 
the  case  of  Mr.  Bentzen,  a  Danish  subject, 
resident  in  Denmark,  whose  claim  to  80  hogs- 
1G1*1  heads  *of  sugar,  the  ^oduce  of  an  es- 
tate belondng  to  him,  in  a  West  India  Island 
possessed  by  the  enemy,  was  rejected,  and  the 
property  condemded.^  So  a  vessel  purchased 
ftonafide  in  the  enemy's  coimtry,  by  a  neutral, 
continuing  in  her  former  trade,  is  good  prize.' 
And  the  property  of  a  house  of  trade  estab- 
lished in  the  enemy's  countrv,  though  some  of 
the  parties  may  be  domicilea  in  a  neutral  coun- 
try, is  prize  of  war.*  Apply  these  authorities 
to  the  present  case:  the  share  of  Mr.  Ivens  can- 
not escape  the  same  fate  with  that  of  his  part- 
ner domiciled  in  London;  the  partnership  is 
domiciled  there,  and  his  interest  is  so  mixed  up 
with  hostile  interests  that  it  cahnot  be  separat- 
ed. These  principles  were  recognized  by  a 
learned  judge  of  this  court,  in  the  first  circuit, 
in  the  case  of  the  St.  Jose  Indiano,*  the  decree 
in  which  was  acquiesced  in  by  the  counsel. 
Their  general  spirit  was  adopted  by  that  vener- 
able tnbunal,  the  Continental  Court  of  Appeals 
in  prize  causes,  and  applied  even  to  a  treaty 
stipulation,  that  free  ships  should  make  free 
goods,  which  was  held  not  to  extend  to  a  trade 
carried  on  by  a  neutral,  but  hostile  in  its  nat- 
ure.* 2.  As  to  the  other  portions  of  the  cargo, 
the  evidence  to  restore  or  condemn  must  come, 
in  the  first  instance,  from  the  documentary 
162*J  evidence  and  *the  examinations  in  pre- 
panUorio.  In  this  case,  that  is  neither  sufficient 
for  condemnation,  nor  does  it  afford  satisfac- 
tory grounds  for  immediate  restitution;  further 
proof  ought,  therefore,  to  be  ordered.  8.  The 
neutral  master  is  undoubtedly  entitled  to  his 
freight;  but  this  is  not  to  be  chained,  exclu- 
siv3y,  upon  the  property  condemned  and  order- 
ed to  be  sold,  whilst  the  property  specifically 
restored  escapes  the  burden  which  is  imposed, 
.<«olely  upon  the  ground  of  an  implied  perform- 
ance of  the  contract  on  the  part  of  the  master. 
The  law  says  that-  capture  is  equivalent  to  de- 
livery; it  does  not  say  that  condemnation  only 
is  equivalent  to  delivery,  and  that,  therefore, 
the  portion  of  the  cargo  restored  shall  be 
charged  with  no  part  of  the  freight.  On  the 
contrary,  in  a  case  where  the  cargo  had  been 
unlivered.  and  the  whole  was  restored  upon 
the  original  evidence,  the  freight  was  held  to  be 
a  charge  upon  the  cargo,  though  it  was  not  car- 
ried to  the  port  of  destination.^  But,  here,  a 
pro  rata  freight  only  ought  to  be  allowed;  but 
a  small  part  of  the  whole  voyage,  for  which 
the  1,000  guineas  was  stipulated  to  be  paid. 


L— 5  Rob..  2a  The  Phoanlz. 

2.— Feb.  T.  1«15. 

3.— 1  Rob.,  1,  The  Visrilantla ;  H  Rob.,  31.  The  Jem- 
mr:  3  Rob., 41,  The Juoffe  Amelia,  cited  in  the  case 
of  The  Portland. 

4.— 1  Rob.,  1,  The  case  of  Mr.  Coopman,  dted  In 
The Vlflllftntia ;  2  Rob.,  251,  The  Suaa :  8  Rob.,  41,  The 
Portland ;  S  Rob.,  802,  The  Jon^e  Klassina. 

^— Claim  of  Messrs.  Dyson,  Brothers  &  Fennie. 

e.— 2  Dad.,  34,  Darby  et  al.  v.  the  brifflErstero. 

7.-3  Rob.,101.  The  Race  Horse ;  See  also  the  Mar- 
tha and  the  Hamilton,  In  a  note  to  the  same  case 

Wheat.  1. 


was  to  be  performed  in  the  service  of  this  cai]ro, 
which  was  to  be  delivered  at  St.  Michaels.  The 
master  was  not  bound  to  wait  longer  than  the 
first  adjudication;  indeed,  the  unlivery  com- 
pletely dissolved  the  contract  between  him  and 
the  owners  of  the  goods,  and  entitled  the  master 
to  whatever  freight  he  might  have  earned  in 
their  service.® 

*G^/M*t>/i,  contra.  1.  The  captors  can- [*  163 
not  now  object  that  the  freight,  decreed  in  the 
court  below  to  be  paid  to  the  master,  was  un- 
reasonable in  itself,  or  not  chargeable  to  them. 
They  have  acquiesced  in  this  part  of  the  decree, 
and  it  has  been  definitively  carried  into  execu- 
tion. 2.  The  goods  shipped  to  Messrs.  Ivens 
<&  Biumett,  of  8t.  Michaels,  were  shipped  by 
order,  and  on  account  and  risk  of  that  house  of 
trade.  The  claim,  the  documentary  proof,  and 
the  preparatory  examinations,  are  perfectly  con- 
sistent, and  establish  that  a  moiety  of  this  ship- 
ment is  the  property  of  that  house,  the  partners 
of  which  are  domiciled  in  a  neutral  country; 
they  must,  therefore,  be  regarded  as  neutnd 
by  both  belligerents,  with  reference  to  the  trade 
which  they  carry  on  with  the  adverse  belliger- 
ent, and  with  all  the  world.  In  the  case  of  Ths 
St.  Indiano  it  was  insisted  that  the  principle 
of  condemnation  applied  in  cases  where  a  part- 
ner of  a  neutral  house  is  domiciled  in  the  ene- 
my's country,  and  ships  to  such  house,  goods, 
the  manufacture  of  that  country;  but  the 
position  was  expressly  overruled.  Even  if  the 
hostile  and  the  neutral  house  here  consisted 
of  the  same  partners,  and  the  shipment  was 
made  from  the  hostile  to  the  neutral  partner, 
for  their  joint  concern,  it  would,  nevertheless, 
be  contended  that  the  ^are  of  the  hostile  part- 
ner was  alone  subject  to  condemnation.  How- 
ever sincere  and  profound  a  respect  is  felt  for 
the  learned  judg^,  who  are  said  to  have  de- 
cided that  the  belligerent  character  of  one  part- 
ner shall  avail  to  condemn,  and  the  neutral 
character  of  the  other  shall  not  avail  to  save, 
where  the  house  has  a  domicile  both  in  [*164 
the  neutral  and  belligerent  country ;  these  sup- 
posed decisions  cannot  be  reconciled  with  the 
dictates  of  justice,  or  the  principles  of  reason, 
and  it  is,  therefore,  believed  that  they  will  not 
receive  the  sanction  of  the  highest  judicial 
tribunal  of  this  country.  8.  No  specific  ground 
has  been  taken  by  the  captor's  counsel  to  sup- 
port the  appeal  as  to  the  remaining  portions  of 
the  cargo.  The  claims  are  verified  by  the 
documentary  evidence  showing  the  goods  to 
have  been  shipped  by  order,  and  for  the  account 
and  risk  of  persons,  subjects  of,  or  domiciled 
in,  a  neutral  countnr. 

J^keaUm,  in  reply.  1.  If  the  captors  have 
improvidently  closed  the  door,  in  the  court  be- 
low, upon  the  question  as  to  what  amount  of 
freight  shall  be  paid  to  the  master,  it  is  still 
open  as  to  whether  any  portion  of  the  cargo  is 
to  be  exempt  from  contributing  to  the  payment 
of  freight.  That  is,  emphatically,  a  contro- 
versy between  the  captors  and  claimants;  the 
master  has  nothing  to  do  with  it;  he  has  been 
paid  his  freight,  and  gone  away.  The  bring- 
ing in  the  vessel  and .  cargo  for  adjudication, 
was  not  a  wrong  done  by  the  captors  to  the 


8.— 8  Rob.,  231.  The  Holfnunflr;  1  Edwards,  248, 
The  Friends ;  1  Rob.,  289, The  Copenhaflren ;  4  Rob.. 
77,  The  l8at)eUa  Jacobina. 
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evidence  to  the  junr;  whereupon  a  verdict  and 
judgment  was  rendered  in  favor  of  the  defend- 
ant. A  bill  of  exceptiouB  was  taken  to  the 
opinion  of  the  court,  and  the  cause  was  brought 
up  to  this  court  by  writ  of  error. 

The  correctness  of  the  opinion  of  the  Circuit 
Court  depends  on  the  sound  constmclion  of  the 
act  of  the  general  assembly  of  the  state  of 
North  Carolma,  passed  in  1788,  c.  2.  s.  5  and 
6,  whereby  the  lands,  within  certain  limits 
therein  designated  (including  the  lands  in  con- 
troversy), are  reserved  for  the  Cherokee  Indians, 
167*]  *and  the  citizens  prohibited  from  enter- 
ing and  surveying  lands  within  those  limits. 
It  is  contendea.  on  the  part  of  the  plaintiff, 
that  this  act  cannot  be  construed,  nor  did  the 
legislature  mean  to  give  the  Indians  a  right  of 
property  in  the  soil,  out  merely  the  use  and  en- 
joyment of  it.  That  the  succeeding  legisla- 
tures, by  the  acts  of  1784,  1786  and  1789,  have 
changea  this  reservation  for  the  use  of  the  In- 
dians, and  given  unlimited  access,  for  the  pur- 
poses of  making  entries  and  surveys  **to  all 
lands  not  before  specially  located,"  and  to  "  all 
vacant  lands"  within  the  limits  of  the  state. 
Consequently,  locations  could  be  made,  and 
grants  issued  to  perfect  titles  of  lands  lying 
within  the  limits  of  the  Indian  reservation. 

Whether  the  legislature  had  the  power,  or 
intended  to  give  the  Indians  a  right  of  property 
in  the  soil,  or  merely  the  use  ana  enjoyment  of 
it,  need  not  be  inquired  into,  nor  decided,  bv 
this  court;  for  it  is  perfectly  clear  that  the  5tti 
section  of  the  act  of  1788,  c.  2,  prohibits  all 
persons  from  making  entries  or  surveys  for  any 
lands  within  the  bounds  set  apart  for  the  Chero- 
kee Indians,  and  declares  all  such  entries  and 
grants  thereupon,  if  any  should  be  made,  utter- 
ly void.  They  had  the  power,  and  have  de- 
clared, unequivocally,  an  intention  to  prohibit 
entries  from  being  made  within  those  reserva- 
tions. The  several  acts  of  1784,  1786  and 
1789,  although  they  contain  general  expres- 
sions, which,  if  taken  singly,  might  seem  to 
sanction  entries  and  surveys  for  **  all  lands  not 
before  specially  located,"  or  to  "all  vacant 
lands;"  yet,  when  taken  together,  these  general 
168*]  *exi)re8sions  must  be  controlled  by  the 
restrictions  and  prohibitions  as  to  the  reserva- 
tions for  the  Indian  tribes.  The  reasoning  used 
in  the  case  of  Preston  v.  Browder,^  applies  with 
equal,  if  not  greater,  propriety,  to  this  case. 
And,  although  at  different  periods  different 
sections  of  these  reservations  have  been  sub- 
jected to  appropriation  by  entries  and  surveys. 
It  has  been  in  consequence  of  the  several  trea- 
ties with  the  Indians,  by  which  the  boundaries 
of  the  reservations  have  been  altered,  and  the 
Indian  claim  extinguished;  but  it  is  believed 
that  the  mere  extinguishment  of  the  Indian 
title  did  not  subject  the  land  to  appropriation, 
until  an  act  of  the  legislature  authorized  or  per- 
mitted it.  •  Whatever  doubts  this  court  might 
entertain  on  this  subject,  were  they  now  con- 
struing these  laws  upon  the  first  impression, 
that  doubt  would  be  removed  on  a  view  of  the 
case  of  Avery  v.  Strother,  in  the  Reports  in  Con- 
ference, p.  431,  decided  by  the  judges  of  the 
Supreme  Court  of  North  Carolina.  This  is  a 
decision  directly  in  point,  made  by  the  Supreme 
Court  of  the  state,  construing  the  laws  brought 

1.— Ante,  116. 
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into  the  view  of  this  court,  and  is  decisive  of 
this  case.  And,  as  this  court  have  been  uni- 
formly disposed  to  pay  great  respect  to  the  de- 
cisions of  the  state  courts  respecting  titles  to 
real  estate,  this  decision  has  its  full  influence 
on  the  present  question;  and,  therefore,  the 
judgment  of  the  Circuit  Court  is  unanimously 
affirmed  with  costs. 
Judgment  affirmed. 

Cited— 9  Wheat.  676,  677 ;  12  Pet.  746. 
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THE  ANTONIA  JOHANNA. 

A  neutral  ship  was  chartered  for  a  voyage  from 
London  to  St.  Michaels,  thence  to  Faya),  thencse  to 
St.  Petersburg  or  any  port  In  the  Baltic,  and  back 
to  London,  at  the  freight  of  1,000  guineas.  On  her 
passage  to  Bt.  Michaels  she  was  captured  and 
brought  into  the  port  of  Wilmington,  N.  C,  for  ad- 
judication. A  part  of  the  cargo  was  condemned* 
and  part  restored. 

The  freight  was  held  to  be  chargeable  upon  the 
whole  cargo,  as  well  upon  that  part  restored  as 
upon  that  condemned. 

Quaere^  Whether  more  than  a  pro  tnta  freight 
was  due  to  the  master.  It  seems  tnat  the  property 
of  a  house  of  trade  in  the  enemy's  country  is  con- 
fiscable as  prize  of  war,  notwithstanding  the  neu- 
tral domicile  of  one  or  more  of  its  partners. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  North  Carolina.  This  was  the  case 
of  a  Russian  ship,  captured  on  the  2d  of  June. 
1814,  by  the  privateer  Herald,  on  a  voyage 
from  London  to  St.  Michaels,  and  brought  into 
the  port  of  Wilmington,  N.  C,  for  adjudica- 
tion. The  ship  was  chartered  by  Messrs.  Bur- 
nett &  Co. ,  a  mercantile  firm  at  London,  for  a 
voyage  from  London  to  St.  Michaels,  thence  to 
FayaT,  thence  to  St.  Petersburg  or  any  port  in 
the  Baltic,  and  thence  to  return  to  London,  at 
the  stipulated  freight  of  one  thousand  guineas. 
The  siiip  and  cargo  were  libeled  as  prize  of 
war,  and,  upon  the  hearing  in  the  District 
Court,  that  part  of  the  cargo  which  was 
not  claimed  was  condemned.  The  residue  of 
the  cargo,  excepting  one  moiety  of  certain 
♦packages,  claimed  on  behalf  of  >lessrs.  [*160 
Ivens  S;  Burnett,  a  mercantile  firm  at  St. 
Michaels,  was  restored.  The  whole  freight  was 
decreed  to  be  paid  to  the  master,  and  charged 
exclusively  upon  the  proceeds  of  the  property- 
condemned,  and  the  moiety  of  the  property 
restored  to  Messrs.  Ivens  &  Burnett.  From  so 
much  of  this  decree  as  respected  the  controversy- 
between  the  captors  and  the  claimants  of  the 
cargo,  an  appeal  was  interposed  to  the  Circuit 
Court,  where  the  decree  was  affirmed,  and  the 
cause  was  brought,  by  appeal  from  the  latter 
decree,  to  this  court, 

Wheaton,   for  the  appellants  and    captors. 
The  cause  may  be  divided  into  three  branches: 

Ist.  As  to  the  claim  for  the  three  invoices  of 

Cds  shipped  by  Messrs.  Burnett  &  Co.,  of 
idon,   to  Messrs.   Ivens  &  Burnett,  of  St. 
Michaels. 
2d.  As  to  the  remainder  of  the  cargo. 
3d.  As  to  the  order  respecting  the  freight. 
1.  There  is  a  hostile  trade  wliich  will  affect 
the  property  engaged  in  it  with  confiscation,  as 
completely  and  effectually  as  a  ha»*tile  domicile. 

Wheat.  1. 


1816 


The  Antonia  Johanna. 


160 


and  that  without  regard  to  the  national  charac- 
ter of  the  individual.  Thus,  the  produce  of  an 
tstate  in  the  enemy's  country,  belon^n^  to  a 
person  domiciled  in  a  neutral  country,  is  liable 
to  capture  and  condemnation. '  This  principle 
was  adopted  and  confilrmed  by  this  court  in 
the  case  of  Mr.  Bentzen,  a  Danish  subject, 
resident  in  Denmark,  whose  claim  to  80  hogs- 
161*1  heads  *of  sugar,  the  produce  of  an  es- 
tate belonging  to  him,  in  a  West  India  Island 
possessed  by  the  enemy,  was  rejected,  and  the 
property  condemded.'  So  a  vessel  purchased 
hona  fide  in  the  enemy's  country,  by  a  neutral, 
continuing  in  her  former  trade,  is  good  prize.* 
And  the  property  of  a  house  of  trade  estab- 
lished in  the  enemy's  country,  though  some  of 
the  parties  may  be  domiciled  in  a  neutral  coun- 
try, is  prize  of  war.^  Apply  these  authorities 
to  the  present  case :  the  share  of  Mr.  Ivens  can- 
not escape  the  same  fate  with  that  of  his  part- 
ner domiciled  in  London;  the  partnership  is 
domiciled  there,  and  his  interest  is  so  mizea  up 
with  hostile  interests  that  it  cahnot  be  separat- 
ed. These  principles  were  recognized  by  a 
learned  judge  of  tlus  court,  in  the  first  circuit, 
in  the  case  of  the  St.  Jose  Indiano,*  the  decree 
in  which  was  ax^uiesced  in  by  the  counsel. 
Their  ^neral  spirit  was  adopted  by  that  vener- 
able tribunal,  the  Continental  Court  of  Appeals 
io  prize  causes,  and  applied  even  to  a  treaty 
stipulation,  that  free  ships  should  make  free 
goods,  which  was  held  not  to  extend  to  a  trade 
earned  on  by  a  neutral,  but  hostile  in  its  nat- 
ure.' 2.  As  to  the  other  portions  of  the  cargo, 
the  evidence  to  restore  or  condemn  must  come, 
in  the  first  instance,  from  the  documentary 
162*J  evidence  and  *the  examinatioas  in  pre- 
jMtratorio.  In  this  case,  that  is  neither  sufficient 
for  condemnation,  nor  does  it  afford  satisfac- 
tory erounds  for  immediate  restitution;  further 
proof  ought,  therefore,  to  be  ordered.  8.  The 
neutral  master  is  undoubtedly  entitled  to  his 
freight;  but  this  is  not  to  be  charged,  exclu- 
sively, upon  the  property  condemnedand  order- 
ed to  be  sold,  whilst  the  property  specifically 
restored  escapes  the  burden  which  is  imposed, 
solely  upon  the  ground  of  an  implied  perform- 
anco  of  the  contract  on  the  part  of  the  master. 
The  law  says  that-  capture  is  equivalent  to  de- 
livery; it  does  not  say  that  conclemnation  only 
is  equivalent  to  delijrery,  and  that,  therefore, 
the  portion  of  the  cargo  restored  shall  be 
charged  with  no  part  of  the  freight.  On  the 
contrary,  in  a  case  where  the  cargo  had  been 
unlivered.  and  the  whole  was  restored  upon 
the  original  evidence,  the  freight  was  held  to  be 
a  charge  upon  the  cargo,  though  it  was  not  car- 
ried to  the  port  of  destination.  "^  But,  here,  a 
pro  rata  freight  only  ought  to  be  allowed;  but 
a  small  part  of  the  whole  voyage,  for  which 
the  1,000  guineas  was  stipulated  to  be  paid, 

l.-<o  Rob..  20,  The  Phodniz. 
2.— Feb.  T.  1815. 

3.— 1  Bob.,  1,  The  Vlg Uantia ;  'A  Rob.,  81,  The  Jem- 
my: 3  Rob.,  4U  The  Jooffe  Amelia,  cited  in  the  case 
of  The  Portland. 

4-— 1  Bob.,  1,  The  case  of  Mr.  Coopman,  dted  In 
The  Vlarilantia ;  2  Rob.,  251,  The  Suaa ;  3  Rob.,  41,  The 
Portland ;  5  Bob.,  30^  The  Jonffe  Klassina. 

5.— Claim  of  Messrs.  Dyson,  Brothers  &  Fennie. 

ft.— 2  DalL,  34,  Darby  et  al.  v.  the  brlff;£rBtero. 

7.-3  Rob.,101,  The  Race  Horse ;  See  also  the  Mar- 
tha  and  the  Hamilton,  in  a  note  to  the  same  case 
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was  to  be  performed  in  the  service  of  this  carco, 
which  was  to  be  delivered  at  St.  Michaels.  The 
master  was  not  bound  to  wait  longer  than  the 
first  adjudication;  indeed,  the  unlivery  com- 
pletely dissolved  the  contract  between  him  and 
the  owners  of  the  goods,  and  entitled  the  master 
to  whatever  freight  he  might  have  earned  in 
their  service.* 

*Ga8tan,  contra.  1.  The  captors  can-  [*163 
not  now  object  that  the  freight,  decreed  in  the 
court  below  to  be  paid  to  the  master,  was  un- 
reasonable in  itself,  or  not  chargeable  to  them. 
They  have  acquiesced  in  this  part  of  the  decree, 
and  it  has  been  definitively  carried  into  execu- 
tion. 2.  The  goods  shipped  to  Messrs.  Ivens 
&  Burnett,  of  8t.  Michaels,  were  shipped  by 
order,  and  on  account  and  risk  of  that  house  of 
trade.  The  claim,  the  documentary  proof,  and 
the  preparatory  examinations,  are  perfectly  con- 
sistent, and  establish  that  a  moiety  of  this  ship- 
ment is  the  property  of  that  house,  the  partners 
of  which  are  domiciled  in  a  neutral  country ; 
they  must,  therefore,  be  regarded  as  neutral 
by  both  belligerents,  with  reference  to  the  trade 
which  thej;  carry  on  with  the  adverse  belliger- 
ent, and  with  all  the  world.  In  the  case  of  The 
St.  Indiano  it  was  insisted  that  the  principle 
of  condemnation  applied  in  cases  where  a  part- 
ner of  a  neutral  house  is  domiciled  in  the  ene- 
my's country,  and  ships  to  such  house,  goods, 
the  manufacture  of  that  country;  but  the 
position  was  expressly  overruled.  Even  if  the 
hostile  and  the  neutral  house  here  consisted 
of  the  same  partners,  and  the  shipment  was 
made  from  the  hostile  to  the  neutral  partner, 
for  their  joint  concern,  it  would,  nevertheless, 
be  contended  that  the  share  of  the  hostile  part- 
ner was  alone  subject  to  condenmation.  How- 
ever sincere  and  profound  a  respect  is  felt  for 
the  learned  judges,  who  are  said  to  have  de- 
cided that  the  belligerent  character  of  one  part- 
ner shall  avail  to  condemn,  and  the  neutral 
character  of  the  other  shall  not  avail  to  save, 
where  the  house  has  a  *domicile  both  in  [*164 
the  neutral  and  belligerent  country ;  these  sup- 
posed decisions  cannot  be  reconciled  with  the 
dictates  of  justice,  or  the  principles  of  reason, 
and  it  is,  therefore,  believed  that  they  will  not 
receive  the  sanction  of  the  highest  judicial 
tribunal  of  this  country.  8.  No  specific  ground 
has  been  taken  by  the  captor's  counsel  to  sup- 
port the  appeal  as  to  the  remaining  portions  of 
the  cargo.  The  claims  are  verified  by  the 
documentary  evidence  showing  the  goods  to 
have  been  shipped  by  order,  and  for  the  account 
and  risk  of  persons,  subjects  of,  or  domiciled 
in,  a  neutral  country. 

^heaUm,  in  reply.  1.  If  the  captors  have 
improvidently  closed  the  door,  in  the  court  be- 
low, upon  the  question  as  to  what  amoimt  of 
freight  shall  be  paid  to  the  master,  it  is  still 
open  as  to  whether  any  portion  of  the  cargo  m 
to  be  exempt  from  contributing  to  the  payment 
of  freight.  That  is,  emphatically,  a  contro- 
versy between  the  captors  and  claimants;  the 
master  has  nothing  to  do  with  it;  he  has  been 
paid  his  freight,  and  gone  away.  The  bring- 
ing in  the  vessel  and .  cargo  for  adjudication, 
was  not  a  wrong  done  by  the  captors  to  the 


8.-4  Rob.,  231,  The  Hoffnungr;  1  Edwards,  246, 
The  Friends:  1  Rob.,  289, The  Copenha^ren;  4  Rob., 
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claimants,  who  may  ultimately  prove  to  be  neu- 
tral; it  was  an  inconvenience  to  which  the  lat- 
ter subjected  themselves  by  lading  their  goods 
in  the  same  vessel  with  enemy's  property ;  and 
it  is  not  for  the  captors  to  indemnify  them  by 
paying  the  freight  of  the  neutral  claimants' 
goods,  as  well  as  those  which  have  become  the 
property  of  the  captors  jure  belli.  2.  Accord- 
mgto  the  claimant's  counsel,  the  shipments  by 
lo6*]  Messrs.  Burnett  &  Co.  were  *made  by 
the  hostile  house,  as  the  agents,  and  bona  fide, 
exclusively  on  the  account  and  risk  of  the  neu- 
tral house.  On  no  other  ground  whatever  can 
this  case  be  extracted  from  the  principle  of  the 
St.  Indiano;  and,  upon  that  ground,  the  whole 
of  tlie  property  ought  to  be  restored,  according 
to  the  limitations  of  the  principle  stated  by  the 
learned  judge  in  the  case  of  The  St.  Indiano.  It 
is  the  domicile  of  the  house,  and  the  nature  of 
it«  trade,  and  not  the  belligerent  character  of 
one  of  the  partners,  that  avails  to  condemn. 
And  it  is  a  doctrine  that  may  be  vindicated 
upon  every  principle  of  reason  and  justice. 
Upon  what  principle  is  the  property  of  a  neu- 
tral subject,  personally  domiciliated  in  the 
enemy's  country,  liable  to  condemnation?  Not 
upon  the  ground  that  his  original  national  char- 
acter is  lost,  but  that  his  property  is  undistin- 
guishably  incorporated  with  that  of  the  enemy, 
and  employed  exclusively  in  carrying  on  his 
trade,  and  strengthening  his  resources.  Is  not 
the  property  of  a  house  of  trade,  established  in 
the  enemy's  country,  wheresoever  the  partners 
may  reside,  in  the  same  predicament?  It  is 
believed  that  the  decisions  cited  to  support 
these  principles  will  be  sanctioned  by  this 
tribunal;  that  they  are  corollaries  from  the 
rules  of  prize  law  which  have  already  been 
sanctioned  by  it;  that  they  are  supported  by  all 
the  analogies  of  that  law,  and  are  essential  to 
its  perfection  as  a  system  of  jurisprudence  im- 
partially administered  between  belligerents  and 
neutrals.  The  interest  which  a  power  at  war 
has  in  maintaining  the  principles  of  these  de- 
cisions, is  obvious.  What  interest  has  a  fair 
166*]  and  just  neutral  *in  contesting  it?  His 
subjects  may  carry  on  their  usual  trade  through 
its  accustomed  channels,  untouched  by  the 
flames  of  war  spreading  on  every  side.  Do 
they  wish  to  export  their  commoaities  to  the 
enemy's  country,  they  may  consign  them  to 
commission  merchants  there,  or  to  their  own 
supercargoes  on  l)oard.  Do  they  wish  to  im- 
port the  productions  of  the  enemy's  country 
into  their  own,  they  may  purchase  them  by 
the  same  instrumentality.  Do  they  wish  to 
become  the  carriers  of  both  to  every  region  of 
the  glolie,  they  may  do  it  with  impunity.  A 
neutral  merchant  cannot,  therefore,  wish  to  be 
a  partner  in  a  house  of  trade  in  the  enemy's 
country,  unless  for  the  purpose  of  lending  his 
national  character  as  a  shield  a^inst  the  just 
rights  of  the  other  belliffcrent.  It  is  by  a  more 
remote  application  of  the  same  principle  now 
contended  for  that  the  pr(>i)erty  of  persons 
taken  in  breach  of  blockade,  as  contraband  of 
war,  or  sailing  under  an  enemy's  license,  is  lia- 
ble to  be  considered  as  enemy's  property,  pro 
hac  riee.  It  is  taken  adhering  to  the  enemy, 
clothed  with  his  character,  and  inseparably 
blended  with  his  interests.  This  rule  is  pre- 
cisely settled  by  the  positive  adjudications  of 
the  British  prize  courts,  and  there  is  reason  to 
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believe  is  practiced  in  those  of  France  and 
other  countries.  It  is  not  one  of  those  interpo- 
lations into  the  code  of  public  law  of  which 
that  great  civilian  by  whom  it  is  expounded 
has  been  accused.  This  is  not  like  the  rule 
which  prohibits  to  neutrals,  in  the  time  of  war, 
all  trade  not  open  in  peace ;  nor  like  the  rule 
which  declares  whole  coasts  and  countries  in  a 
state  of  blockade,  *without  investing  or  [*167 
besieging  a  single  port ;  nor  like  that  which  ex- 
tends the  infection  of  contraband  to  a  return 
voyage;  nor  that  which  swells  the  list  of 
contraband,  with  every  article  however  re- 
motely useful  in  war.  Nor  is  it  a  rule  of  recent 
invention;  at  least,  there  is  no  evidence  that 
the  cases  mentioned  in  Tfie  Vigil/intia,  were  de- 
cided contrary  to  the  practice  and  opinions 
maintained  by  the  British  courts  of  prize,  when 
this  countrj'  was  a  portion  of  the  British  em- 
pire. 3.  The  remaining  claims  are  said  to  be 
verified  by  the  papers  found  on  board.  But 
how  are  these  papers  verified?  It  is  well  known 
that  papers  are  a  mere  dead  letter,  unless  sup- 
ported by  the  testimony  of  living  witnesses. 
When  it  is  considered  that  the  cargo  was  ladea 
in  the  enemy's  country,  and  the  papers  put  on 
board  by  enemy  shippers,  only  one  of  whom 
the  master  knows  anything  about,  so  as  to  be 
able  to  swear,  even  as  to  his  belief,  it  is  not  too^ 
much  to  say  that  this  part  of  the  case  requires 
further  proof  to  justify  restitution  of  the  goods 
as  claimed. 

Story,  J. ,  delivered  the  opinion  of  the  court, 
and,  after  stating  the  facts,  proceeded  as  fol- 
lows : 

Upon  the  argument  no  specific  objection  was. 
taken  to  the  restitutk)n  of  any  of  the  property 
claimed,  excepting  that  included  in  the  claim 
of  Messrs.  Ivens  &  Burnett.  This  shipment 
was  made  by  Messrs.  Burnett  *fc  Co. ,  of  Lon- 
don, to  Messrs.  Ivens  &  Burnett,  of  St.  Mich- 
aels, and  the  invoices  declare  the  goods  to  be 
by  order,  and  for  account  and  risk,  of  the  lat- 
ter gentlemen.  It  is  contended,  in  behalf  of 
the  *captors,  that  both  houses  are  com- f*  168. 

gjsed  of  the  same  persons,  viz.,  Wilftam  8. 
umett,  who  is  domiciled  at  London,  and 
William  Ivens,  who  is  domiciled  at  St.  Mich- 
aels; and  that  the  documentary  evidence,  and 
private  correspondence,  show'  that  the  ship- 
ment was  made  on  account  of  the  hostile  house. 
If  the  fact  of  the  identity  of  the  two  houses 
were  material  to  a  decision  of  the  cause,  it 
might  furnish  a  proper  ground  for  an  order 
for  further  proof.  But  admitting  the  fact  to- 
be  as  the  captors  contend,  we  are  satisfied  that 
it  can  be  of  no  avail  to  them.  It  is  clear,  from 
the  whole  documentary  evidence,  that  this 
shipment  was  not  made  on  the  account  and 
risk  of  the  hostile  house,  but  Itrma  fide  on  the 
account  and  risk  of  the  neutral  house.  It  does 
not,  therefore,  present  a  case  for  the  applica- 
tion of  the  pnnciple,  that  the  proi)erty  of  a 
house  of  trade  in  the  enemy's  country  is  con- 
demnable  as  prize,  notwithstanding  the  neutral 
domicile  of  one  of  its  partners.  On  the  con- 
trary, it  presents  a  case  for  the  application  of 
the  ordinary  principle  which  subjects  to  con- 
fiscati(m./Mr«  belli,  the  share  of  a  partner  in  a 
neutral  house,  where  his  own  domicile  is  in  a 
hostile  country.  And,  on  this  view,  the  decis- 
ion of  the  Circuit  Court  is  entirely  correct,  and 
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is  consistent  with  the  doctrines  established  in 
the  cases  cited  at  the  argument. 

The  next  inquiry  is,  as  to  the  freight  decreed 
to  the  master.  As  no  appeal  was  interposed  to 
the  decree  of  the  District  Court,  allowing  the 
whole  freight  for  the  whole  voyage,  the  ques- 
tion, whether  more  than  a  pro  ratn  freight  was 
due  (a  question  which  would  otherwise  have 
169*]  deserved  grave  consideration),  *does 
not  properly  arise.  The  only  discussion  which 
can  now  be  entertained,  is  whether  the  freight 
so  decreed  ought  not  to  have  been  charged 
upon  the  whole  cargo  instead  of  being  charged 
upon  a  portion  of  it.  And  we  are  all  of  opin- 
ion that  it  was  properly  a  charge  upon  the 
whole  cargo.  Although  capture  b^  deemed,  in 
the  prize  courts,  in  many  cases,  equivalent  to 
delivery,  yet  the  captors  cannot  be  liable  for 
more  than  the  freight  of  the  goods  actually  re- 
ceived by  them.  The  capture  of  a  neutral  ship, 
having  enemy's  property  on  board,  is  a  strictly 
justifiable  exercise  of  the  rights  of  war.  It  is 
DO  wrong  done  to  the  neutral,  even  though  the 
voyage  be  thereby  defeated.  The  captors  are 
not,  Uierefore,  answerable  in  pcmam  to  the  neu- 
tral for  the  losses  which  he  may  sustain  by  a 
lawful  exercise  of  belligerent  rights.  It  is  the 
misfortune  of  the  neutral,  and  not  the  fault  of 
the  belligerent.  By  the  capture,  the  captors  are 
substituted  in  lieu  of  the  original  owners,  and 
they  take  the  property  cum  onere.  They  are, 
therefore,  responsible  for  the  freight  which  then 
attached  upon  the  property,  of  which  the  sen- 
tence of  condemnation  ascertains  them  to  be 
the  rightful  owners  succeeding  to  the  former 
proprietors.  So  far  the  rule  seems  perfectly 
equitable;  but  to  press  it  farther,  and  charge 
them  with  the  freight  of  eoods  which  they 
have  never  received,  or  with  the  burden  of  a 
charter-party  into  which  they  have  never  enter- 
ed, would  be  unreasonable  in  itself,  and  incon- 
$«i:$tent  with  the  admitted  principles  of  'prize 
law\  It  might,  in  a  case  of  justifiable  capture, 
by  the  condemnation  of  a  single  bale  of  goods, 
1 70*]  *lead  the  captors  to  their  ruin  by  load- 
ing them  with  the  stipulated  freight  of  a  whole 
cargo. 

On  the  whole,  we  are  all  of  opinion  that  the 
decree  of  the  Circuit  Court  ought  to  be  affirmed, 
except  so  far  as  it  charges  the  freight  upon  the 
property  condemned,  and  the  moiety  claimed 
by  Messrs.  Ivens  &  Burnett ;  and  as  to  this,  it 
ought  to  be  reversed,  and  that  the  freight  should 
be  decreed  to  be  a  charge  upon  the  .whole  car- 
go, to  be  paid  by  each  parcel  thereof,  in  pro- 
portion to  its  value. 

Decree  affirmed,  except  as  to  thefrdghV 


1.— It  has  been  held  that  the  charter-partv  la  not 
the  measure  by  which  the  captor  Is,  in  all  cases, 
t>ound,  even  where  no  fraud  is  imputed  to  the  oon- 
tmct  itself.  When,  by  the  events  of  war,  naviga- 
tion is  rendered  so  hazardous  as  to  raise  the  price 
of  freffftat  to  an  extraordinary  helgrht,  captors  are 
D<»t,  neoenarily,  bound  to  that  lotlated  rate  of 
freiirbt.  When  no  such  circumstances  exist,  when 
tt  ship  la  carryintf  on  an  ordinary  trade,  the  charter- 
party  la  undoubtedly  the  rule  of  valuation,  unless 
impeacbed ;  the  captor  puts  himself  in  the  place  of 
the  owner  of  the  cargo,  and  takes  with  that  specific 
llfn  upon  it.  But  a  very  different  rule  is  to  be  ap- 
plied, when  the  trade  is  subjected  to  every  extra- 
onlinary  risk  and  hazard,  from  its  connection  with 
the  events  of  war,  and  the  redoubled  activity  and 
success  of  the  belligerent  cruisers.  (5  Hob.,  tSJ ;  The 
TwiUlny  Klfiret.) 
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Under  the  prize  act  of  June  26th,  1812,  and  the  act 
of  the  2d  of  Augrust.  I8i;i,  Hllowinir  a  deduction  of 
thirty-three  and  one-third  per  centum  on  "all 
^oods  captured  from  the  enemy,  and  made  good 
and  lawful  prize  of  war,  &c.,  aiM  brought  into  the 
ITnitcd  States,"  are  not  included  goods  captured 
and  brought  in  for  adjudication,  sold  by  order  of 
court,  and  ultimately  restored  to  a  neutral  claim- 
ant as  his  property ;  but  such  goods  are  chargeable^ 
with  the  same  rate  of  duties  as  goods  imported  in 
foreign  bottoms. 

THIS  cause  was  originally  brought  into  the- 
Circuit  Court  by  appeal  from  the  District. 
Court  for  the  Southern  District  of  New  York, 
in  which  the  property  claimed  by  Mr.  Pinto 
had  been  condemned  as  prize  of  war.  The  de- 
cree of  the  District  Court  was  affirmed  in  the 
Circuit  Court,  September  term,  1814,  pro  forma, 
for  the  purpose  of  taking  the  cause,  by  appeal, 
before  the  Supreme  Court, for  its  final  determina 
tion ;  which  was  accordingly  done,  and  the  de- 
cree of  the  Circuit  Court  reversed,  February 
term,  1815,  except  as  to  the  undivided  fourth 
part  which  Mr.  Pinto  claimed  of  certain  goods, 
part  of  the  cargo,  his  claim  to  which  was  re- 
linquished by  his  counsel,  on  the  argument  of 
the  cause  before  the  Supreme  Court.  All  the 
other  property  claimed  by  Mr.  Pinto,  for  him- 
self and  others,  was  ordered  to  be  restored  xo 
him.  The  cause  was  then  remanded  to  the 
Circuit  Court,  with  directions  to  carry  the  de- 
cree *of  the  Supreme  Court  into  effect^,  [*172 
and  the  mandate  for  that  purpose  was  bled  in 
the  Circuit  Court,  April  term,  1815,  and  an 
order  made  in  pursuance  of  the  mandate.  It 
was  then  stated,  and  made  to  appear  to  the 
satisfaction  of  the  Circuit  Court,  that,  after 
the  Nereid  and  her  oirgo  had  been  libeled  by 
the  captors,  as  prize  of  war,  in  the  District 
Court,  and  after  the  condemnation  thereof, 
except  the  parts  of  the  ciu*go  which  were 
claimed  by  Mr.  Pinto,  and  during  the  pen- 
dancy of  such  claim,  Peter  H.  Schenck,  the 
prize-agent  of  the  Governor  Tompkins,  entered 
the  whole  of  the  cargo  of  the  Nereid  at  the  cus- 
tom-hou.se  of  the  city  of  New  York,  and  secured 
the  duties  thereon;  Mr.  Pinto  having  consent- 
ed that  the  goods  which  he  claimed  should  Ix? 
entered  witli  the  others,  and  be  subject  to  the 
payment  of  such  duties  as  they  were  by  law 
liable  to,  without  prejudice  to  his  rights  under 
his  claim;  that  the  prize-agent  did  enter  the 
goods,  so  condemned  (as  also  the  said  goods  of 
which  Mr.  Pinto  claimed  the  one-fourth),  as 
prize  goods,  and  bonded  therefor  for  prize 
duties;  but  was  required  by  the  collector  of 
the  customs,  and  did  enter  all  the  residue  of 
the  goods  claimed  by  ^r.  Pinto,  as  neutral 
projK^rty,  subject  to  the  full  duties  payable  on 
goods  regularly  imported  in  foreign  "bottoms, 
and  bonded  for  the  same  accordingly.  The 
goods  claimed  by  Mr.  Pinto  were  afterwards, 
and  Iwfore  condemnation,  sold  by  the  marshal 
of  the  district,  together  with  the  goods  con- 
demned, in  pursuance  of  an  order  of  the  Dis- 
trict C(^rt,  to  which  Mr.  Pinto  also  consented, 
subject  to  the  same  reservation  of  his  rights; 
and  tho  proceeds  *of  the  sales  of  the  [*173 
goods  claimed  by  Mr.  Pinto,  after  decluctiug 
the  duties,  were  paid  into  court ;  the  amount  of 
the  said  duties  having  been  paid  by  the  marshal 
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to  the  prize-agent,  witli  the  consent  of  Mr. 
Pinto,  for  the  prize-agent's  indemnity.  The 
difference  between  the  duties  thus  secured  to 
be  paid  by  the  prize-agent  on  the  goods  finally 
restored  to  Mr.  Pinto,  according  to  the  decis- 
ion of  the  Supreme  Court,  and  those  which 
would  have  been  •payable  on  them,  as  prize 
goods,  under  the  act  of  the  2d  of  August,  1818, 
entitled,  "  An  act  for  reducing  the  auties  pay- 
able on  prize  goods  captured  by  the  private 
armed  vessels  oi  the  United  States,''  amounted 
to  111,079.59.  After  the  mandate  and  decree 
of  the  Supreme  Court,  respecting  the  restitu- 
tion of  the  goods  claimed  by  Mr.  Pinto,  was 
carried  into  effect  by  the  Circuit  Court,  there 
remained  in  the  District  Court  the  sum  of 
118,771.63,  being  the  amount  of  the  net  pro- 
ceeds of  the  fourth  part  of  the  goods,  Mr. 
Pinto's  claim  to  which  had  been  relinquished. 

A  motion  was  made  in  the  Circuit  Court  on 
behalf  of  Mr.  Rnto,  that  the  prize-agent 
should  be  ordered  to  pay  to  him,  out  of  any  of 
the  proceeds  of  the  sales  of  the  condemned  part 
of  the  Nereid  and  cargo,  and  which  were  in,  or 
might  come  to.  his  hands,  the  said  sum  of 
♦11,079.59,  the  difference  between  the  two 
rates  of  duties  on  the  goods  finally  restored  to 
Mr.  Pinto,  as  before  mentioned. 

It  then  appeared  to  this  court  that  three 
bonds  had  been  given,  by  the  prize-agent,  for 
the  duties  on  those  goods  which  were  thus  or- 
174*]  dered  to  be  restored  *to  Mr.  Pinto; 
that  the  two  of  those  bonds  which  first  became 
due  had  been  paid  by  the  prize-agent ;  but  that 
the  last,  which  became  payable  on  the  9th  of 
February,  1815,  and  which  was  for  the  sum  of 
$8,782.97,  the  collector  had  suffered,  as  he 
said,  to  remain  unpaid  until  it  should  be  ascer- 
tained whether  the  propenty,  on  which  said  du- 
ties were  thus  secured,  was  condemned  to  the 
captors  or  restored  to  the  claimant.  That 
after  the  mandate  of  the  Supreme  Court  was 
returned  to  the  Circuit  Court,  the  collector  re- 
quired the  prize-agent  to  pay  this  bond,  and 
he  paid  the  same  accordingly  on  the  7th  of 
April,  1815. 

The  court  were  divided  in  opinion  on  the 
point  respecting  the  rates  of  duties  chargeable 
on  the  goods  so  restored  to  Mr.  Pinto;  where- 
upon It  was  ordered  that  the  said  sum  of 
$11,079.59  shall  remain  subject  to  the  opinion 
of  the  Supreme  Court,  and  that  the  residue  of 
tlie  $18,771.65  be  paid  to  Mr.  Schenck,  as  the 
prize-agent;  and  that  the  point  on  which  the 
disagreement  of  the  judges  of  the  Circuit 
Com*t  took  place  should  be  certified  to  the  Su- 
preme Court  for  their  final  decision  thereon. 

Hoffman,  for  the  appellant  and  claimant. 
The  statutes  on  thift  subject  are:  1st.  The 
Prize  Act  of  the  26th  of  June.  1812.  s.  14, 
which  repeals  the  non-importation  act,  so  far  as 
respects  goods  "  captured  from  the  enemy,  and 
made  good  and  lawful  prize  of  war;"  and  de- 
clares that  such  goods,  ' '  when  imported  and 
brought  into  the  United  States,  shall  pay  the 
175*]  same  duties  as  goods  importea  *in 
American  vessels  in  the  ordinary  course  of 
trade,"  &c.  2d.  The  act  of  the  2d  of  August, 
1813,  which  provides  "  that  all  goods  capt- 
ured from  the  enemy,  and  made  good  and  law- 
ful prize  of  war,  «Scc.,  and  brought  into  the 
United  States,  shall  be  allowed  a  deduction  of 
thirty -three  and  one-third  per  centum."    3d. 
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The  acts  of  non-importation,  prohibiting  the 
importation  of  British  goods.  1.  The  goods  in 
question  being  of  BriUsh  manufacture,  could 
only  be  impoited  under  the  prize  act,  and  the 
act  of  the  2d  of  August,  1813.  They  were 
captured  from  the  enemy,  for  they  were  on 
board  an  enemy's  vessel ;  they  were  taken  as 
enemy's  property;  they  were  captured  and 
brought  in  as  good  and  lawful  prize  of  war.  2. 
The  character  of  the  goods  is  determined  at 
the  time  they  were  brought  in ;  it  is  not  to  be 
determined  by  subsequent  events:  duties  are 
payable  on  goods  on  their  being  first  imported 
or  brought  in;  and  the  prize  act  puts  theae 
^ods  on  the  same  footing  with  other  importa- 
tions, and,  of  course,  makes  the  duties  on  them 
payable  at  the  same  time.  3.  The  words 
' '  good  and  lawful  prize  of  war"  refer  to  the 
time  of  capture,  and  not  of  condemnation.  By 
the  very  act  of  capture,  the  goods  became 
prize;  and  being  captured  by  a  mwf ully-com- 
missioned  vessel,  were  good  and  lawful  prize. 
The  expression  * '  such  goods"  refers  to  goods 
so  captured.  They  are  to  pay  when  brought 
in,  and  not  subsequently,  upon  condemnation. 
4.  The  condemnation  does  not  make  the  goods 
prize  of  war;  it  merely  puts  an  end  to  thi^jvs 
reeuperandi  of  the  former  owner,  and  gives  a 
new  title  to  the  purchaser  The  character  of 
prize  is,  *then,  either  confirmed  by  con-  [*1 7G 
demnation  or  lost  by  restitution.  If  the  prop- 
erty is  restored,  it  is  released  from  the  character 
it  had  before  borne  from  the  time  of  capture, 
and  ceases  to  be  prize  of  war,  but  being  capt- 
ured and  brought  in  as  such,  is  to  pay  tlie 
prize  duties. 

Pinkney,  for  the  respondents  and  captors. 
The  question  now  raised  seemed  to  be  settled 
by  the  decision  in  the  case  of  The  Concord,  at 
the  last  term.  But,  independently  of  author- 
ity, tlie  question  is  manifestly  against  the 
claimant.  1.  The  goods  were  not  entered 
under  the  prize  act,  and  the  act  of  the  2d  of 
August,  1818;  but  as  neutral  property  imported 
in  a  foreign  bottom,  and  having  been  sold,  are 
evidently  liable  to  the  full  auties  on  such 
goods,  unless  these  acts  authorize  a  diminution 
of  them.  2.  These  acts  do  not  authorize  such 
diminution ;  the  goods  were  not  captured  from 
the  enemy,  and  have  never  been  made  good 
and  lawful  prize.  They  were  taken  from  Mr. 
Pinto,  who  was  no  enemy,  either  in  fact  or  con- 
structively, according  to  the  judgment  of  the 
court.  If  anything,  then,  has  m^e  them  law- 
ful prize,  how  has  it  happened  that  they  have 
been  restored?  The  claimant's  counsel,  to 
avoid  the  appearance  of  too  bold  a  paradox, 
mitigates  his  conclusion  on  this  head  in  such  a 
way  as  proves  nothing  for  the  purpose  of  his 
argument.     He  ends  with  saying    that  these 

fc^s  were  .captured  and  brought  into  the 
Fnited  States  as  good  and  lawful  prize.  He 
can  scarcely,  however,  have  intended  to  stop 
here;. for  if  his  conclusion  goes  no  farther,  it 
surrenders  the  *whole  argument,  un-  [*177 
less  it  can  be  shown  that  to  seize  and  bring  in 
as  prize  that  which  is  not  good  and  lawful 
prize,  and  never  can  become  so,  makes  good 
and  lawful  prize  of  the  thing  so  seized  and 
brought  in ;  or,  in  other  words,  that  a  seizure 
and  bringing  in,  as  prize,  of  neutral  property, 
makes  it,  ipwjure,  good  prize,  although  the 
owner   is,    nevertheless,    entitled  to   have   it 
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ji^iin,  as  not  beioff  good  prize,  and  has,  in  fact, 
;:ot  it  again  accordingly,  'd.  Tbe  character  of 
thesse  goods,  with  reference  to  their  liability  to 
<iuty.  wa.s  not  determined  at  the  time  they  were 
brought  in.  If  they  had  been  specifically  re- 
ston*d,  and  withdrawn  from  the  United  States 
l)y  the  claimant,  they  would  have  been  liable  to 
no  duty.  4.  The  words  "  made  good  and  law- 
ful prize"  do  not  refer  to  the  capture  merely: 
tlu'  act  speaks  of  the  capture  first,  and  then 
add.N  ''and  made  good  and  lawful  prize." 
The  capture,  too,  must  be  of  enemy's  goods, 
<»iiher  in  fact  or  in  contemplation  of  law.  To 
Siiv  that  the  goods  are,  by  the  act  of  capture, 
made  good  and  lawful  prize,  because  the  capt- 
ure i>  made  by  a  lawfully -commissioned  cruis- 
4*r.  is  to  drop  'more  than  a  moiety  of  the  defini- 
t'um  of  good  and  lawful  prize,'  or,  rather,  to 
insist  on  that  which  is  not  an  essential  part  of 
its  definition.  Prize  may  be  made  {as  a  droit) 
by  a  noncommissioned  captor;  but  good  and 
lawful  prize  cannot  l)e  maae  bv  any  captor,  un- 
less the  goods  l)e  liable  to  condemnation.  It  is 
th<^/>>r//4(//Hf(  of  a  sentence  of  condemnation,  to 
condemn  the  thing  taken  aB  ' '  good  and  lawful 
prize**  to  the  captors;  and  this  not  because  it 
was  taken  by  a  lawfully -commissioned  cruiser, 
178*]  but' because,  iKjing  so  taken,  it  *wa8 
under  all  the  circumstances  subject  to  confisca- 
tion, o.  Capture  gives  possession;  but  it  is 
the  contlemnation  which  ascertains  that  the 
things  taken  are  good  prize  of  war:  until  con- 
<lemnation.  it  cannot  be  known  whether  they 
are  sood  prize  or  not.  But,  certainly,  it  is  hcIi- 
•('virlcnt,  that  after  restitution  it  must  l)e  held 
that  they  were  not  good  prize.  The  con- 
tlemnation does  more  than  destrov  the^'^i^  re- 
^ui}eraTtdi.  It  establishes  what  nothing  else  can 
establish — that  the  goods  were  law^ful  prize. 
Restitution,  on  the  other  hand,  establishes, 
conclusively,  that  they  never  were  lawful 
prize,  although  they  might  be  justifiably 
si'iAed,  upon  probable  cause,  as  such. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  that  the  goods  were  chargeable  With 
the  same  rate  of  mitie^  as  goods  imported  in 
foreign  bottoms,  according  lo  the  decision  In 
the  <'ase  of  27w?  Conc</rd,  at  the  last  term. 

Citod— <)leott,347. 
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NciTB.— A  court  of  equity  is  not,  like  a  court  of 
la  Mr.  bound  to  enforce  a  written  contract:  but  it 
may  exercise  its  dii^cretion,  when  a  specific  per- 
formance is  sougrht,  and  may  ieave  the  party  to 
hU  remeily  at  law.  Miss.  R.  Co.  v.  Cromwell,  1 
Otto.  mS;  Jovner  y.  Statham.  3  Atk.  388;  Garrard  v. 
Griming'.  2  Swanst.  K.  257 ;  Pitcairne  v.  Ojrboume, 
2  V€?s.  3*5:  Leiral  v.  Miller,  2  Ves.  299;  Ma»on  v.  Ar- 
mita^re.  13  Ves.  25;  Clark  v.   Grant,  14  Ves.  519; 


165;  Flood  V.  Finley,  2  Ball  &  D.  53;  Townshend 
V.  Stranaroom,  6  Ves.  3SJ8 ;  Price  v.  Dyer,  17  Ves. 
a57:  BurUnff'.v.  King,  46  How.  Pr.  R.  (N.  Y.),  462; 
Gale  V.  Archer.  42  Barb.  320. 

A  court  of  equity  will  not  compel  a  specitlc  per- 
formance of  a  contract,  unless  it  can  compel  the 
execution  of  the  whole  contract.  Talbot  v.  Adams, 
12  .V.  Y.  Week.  Dig.  410. 

Purchaser  not  surrendering'  possessionT  may  tM> 
compelled  to  take  title  good  at  time  of  trial.  Corny 
V.  Matthewson,  7  Iaus.  (N.  Y.)  80. 

Where  the  remedy  at  law  is  adcMiuate,  chancery 
will  not  compel  specific  |>erformance.  Carter  v. 
C  S.  Ins.  Co.,  1  John.  Ch.  463;    Bailey  v.  Stwng,  8 
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A  court  of  equity  will  decree  a  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  if  the 
vendor  is  able  to  make  a  good  title  at  any  time  be- 
fore the  decree  is  pronounced  ;  but  the  dismission 
of  a  bill  to  enforce  a  specific  performance  in  such  a 
case,  is  a  bar  to  a  new  bill  for  the  same  object. 

The  inability  of  the  vendor  to  make  a  good  title 
at  the  time  the  decree  is  pronounced,,  tnough  it 
forms  a  sufficient  ground  for  refusing  a  specific 
performance,  will  not  authorize  a  court  of  equity 
lo  rescind  the  agreement  in  a  case  where  the  parties 
have  an  adequate  remedy  at  law  for  its  breach. 

The  alienage  of  the  vendee  is  an  insufficient 
ground  to  entitle  the  vendor  to  a  decree  for  re- 
scinding a  contract  for  the  sale  of  lands,  though  it 
may  afford  a  reason  for  refusing  a  specific  per- 
formance as  against  the  vendee. 

But  if  the  parties  have  not  an  adequate  remedy 
at  law,  the  vendor  may  be  oonsidered  as  a  trustee 
for  whoever  may  become  purchasers  under  a  sale 
by  order  of  the  court  for  the  benefit  of  the  vendee. 

Where  the  vendor  i»  indebted  to  the  vendee,  and 
the  sale  is  made  in  order  to  pay  the  debt,  the  vendor 
must  pay  interest  from  the  time  the  debt  is  liqui- 
dat^ed  until  he  makes  a  good  title,  and  the  vendee 
is  accountable  for  the  rents  and  profits  from  the 
time  the  title  is  perfected  until  the  contract  is 
specifically  performed. 

THESE  causes  were  ap|)ealH  from  the  chan- 
cery side  of  the  Circuit  Court  of  the  Dis- 
trict of  Columbia  for  the  county  of  Alexan- 
dria. The  facts  are  stated  in  the  opinion  of  the 
court,  and  the  controversy  is  the  *8ame  [*180 
as  in  the  suits  between  the  same  parties  re- 
ported in  1  Cranch,  321,  and  5  Cranch,  262. 

Tlie  caustis  were  argued  by  Tayhrr  and 
Sicaim  for  Hepburn  &  Dundas,  and  by  Jonett 
and  Lee  for  Dunlop  *fe  Company. 

Washington,  J.,  delivered  the  opinion  of 
the  court : 

These  causes  come  before  the  court  upon 
appeals  from  the  Circuit  ('ourt  of  the  District 
of   Columbia,  for  the   county  of  Alexandria. 


Conn.  278 ;  Pitkin  v.  Pitkin,  7  Cow.  315  :  Dhetegoft 
v.  Lond.  A.  Co.,  1  Atk.  R.  647  ;  Kees  v.  Parish,  1  Mo- 
Cord's  Ch.  59 ;  Rose  v.  Clarke,  1  Y.  &  Col.  534;  Ham- 
numd  V.  Messenger,  9  Sim.  827 ;  Bell  v.  Bremen,  3 
Murph.  273 ;  Sampson  v.  Hunt,  1  Root,  317 ;  Adair  v. 
Winches«ter,  7  (Jill.  &  John.  114 ;  Smiley  v.  Bell,  Mart. 
&  Yei*g.  378 ;  Moseiey  v.  Boush,  4  Rand.  302 ;  Thomp- 
son v.  Manley,  1«  Georg.  440;  Mech.  Bk  v.  DeBoU, 
I  Ohio  St.  501 ;  Bonebright  v.  Peas**,  3  Mich.  (Gibbs) 
318;  Degirett  v.  Hart,  5  Fla.  215;  Redmond  v.  Dick- 
erson,  1  Stock.  (N.  J.)  507. 

Specific  performance  not  decreed,  where  there 
has  been  a  suppression  of  a  material  fact,  or  mis- 
take or  fraud.  King  v.  Rnapp,  5tt  X.  Y.  462 ;  Schmidt 
v.  Livingston,  2  Bdw.  Ch.2i3;  nor  |rherc  the  wife, 
not  a  party  to  the  contract,  refuses  to  Join  in  the 
deed.  Dixon  v.  Ric«e,  16  Hun.  4i5J;  Sternherger  v. 
McGovern,  15  Abb.  N.  S.  257;  S.  C.  56  N.  Y.  12;  may 
be  enforced  of  oral  contract  partly  executed, 
Bennett  v.  Abrams,  41  Barb.  810 ;  williston  v.  VVill- 
iston.  41  Barb.  6.35. 

It  is  only  necessary  that  the  plaintiff  should  be 
able  to  make  a  good  title,  at  the  time  of  the  de- 
cree. Not  necessary  that  his  title  should  be  iHir- 
fect  when  bill  was  tiled. 

Such  fact  is  immaterial  except  upon  the  question 
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The  material  facts  upon  which  the  questions 
now  to  be  decided  arise,  are  as  follows: 

Hepburn  &  Dundas  being  indebted  to  John 
Dunlop  &  Co.,  of  Great  Britain,  on  account  of 
certain  mercantile  dealings  which  had  taken 
place  between  those  parties,  the  precise  amount 
whereof  was  disputed,  an  agreement  in  writ- 
ing was  entered  into  on  the  27th  of  September, 
1799,  between  the  said  Hepburn  &  Dundas 
and  Colin  Auld,  the  attorney  in  fact  of  John 
Dunlop  <fc  Co. ,  whereby  it  was  stipulated  that 
the  parties  mutually  agreed  to  submit  all  mat- 
ters m  dispute,  respecting  the  demand  of  Dun- 
lop &  Co.,  to  certain  arbitrators  named  in  the 
agreement,  whose  award  should  be  made  on  or 
before  the  Ist  day  of  January  following.  That 
Auld,  as  the  agent  of  Dunlop  &  Co.,  would, on 
the  next  day,  to  wit,  the  2d  day  of  January, 
1600,  accept,  from  Hepburn  &  Dundas,  the  sum 
which  should  be  awarded  to  Dunlop  &  Co.,  in 
bills  of  exchange,  or  in  Virginia  currency,  at 
the  par  of  exchange;  and  upon  such  payment 
being  made  in  either  way,  that  Auld  would 

f've  to  Hepburn  &  Dundas  a  full  receipt  and 
81*]  *aischarge  of  all  the  claims  and  de- 
mands of  Dunlop  &  Co.,  against  them;  that,  in 
case  Hepburn  &  Dundas  should  not,  on  the 
said  2d  day  of  January,  pay  the  amount  of  the 
said  award,  either  in  bills  of  exchange  or  money, 
they  should,  on  that  day,  assign  to  Auld,  as 
attorney  of  Dunlop  &  Co.,  in  the  fullest  man- 
ner, a  contract  entered  into  in  the  year  1796, 
by  Hepburn  &  Dundas,  with  a  certam  William 
Graham,  for  the  sale  of  6,000  acres  of  land  ly- 
ing on  the  river  Ohio,  for  the  recovery  of 
which,  on  account  of  the  non-payment  of  the 

Surchase  money  by  Graham,  Hepburn  &  Dun- 
as  had  brought  an  ejectment,  which  was  then 
depending;  that  this  alignment  should  be  ac- 
companiS  by  a  power  of  attorney  irrevocable, 
to  enable  the  said  Auld  to  pursue  all  legal 
means  to  recover  the  possession  of  the  land, 
or  to  enforce  the  payment  of  $18,000,  the 
amount  of  the  purchase  money,  whichever  of 
these  measures  Auld  might  prefer.  Hepburn 
&  Dundas  further  stipulated  not  to  interfere 
with  the  measures  which  Auld  might  choose  to 


pursue  for  the  re«)very  of  the  land  or  the  pur- 
chase money,  and,  further,  that  whenever  any 
suit  brought,  or  to  be  brought,  for  the  land, 
should  be  judicially  determined,  or  othen%ise 
settled,  by  an  amicable  compromise,  Hepburn 
&  Dundas  would  convey  the  same  to  the  per- 
son who,  by  such  determination  or  compro 
mise,  should  be  acknowledged  to  be  entitled  to 
it  in  the  manner  expressed  in  the  contract  with 
Graham.  It  was  also  stipulated  that  if  the 
purchase  money  for  the  said  land,  with  interest 
thereon  to  the  *2d  of  January,  1800,  should  lx> 
insufficient  to  discharge  Ihe  sum  which  mi^ht 
be  *a warded  to  Dunlop  &  Co.,  Hep-  [*l82 
bum  &  Dundas  should,  on  that  day,  pay  to 
Auld  as  much  money  as  should  make  up  the 
deficiency;  and  if,  on  the  other  hand,  the  taid 
purchase  money  and  interest  should  fall  short 
of  the  sum  awarded,  that  Auld  would,  on  the 
same  day,  pay  to  Hepburn  &  Dundas  the  ex- 
cess over  and  above  the  sum  awarded.  Lastly, 
it  was  stipulated,  that  if  Auld  should  recovt-r 
the  land,  and  be  enabled  to  sell  the  same  for 
more  than  was  allowed  to  Hepburn  &  Dundas » 
by  the  said  agreement,  together  with  the  costn 
and  expenses  attending  the  recovery,  Aukl 
should  pay  to  Hepburn  &  Dundas  the  expense^4 
incurred  in  prosecuting  the  suit  commenced  by 
them  for  the  recovery  of  this  land.  In  pur- 
suance of  these  articles,  an  award  was  made  by 
the  day  mentioned  in  the  submission,  whicii 
award  stated  that  the  sum  of  £4,379^  9  0| 
sterling,  including  interest,  would  be  due  to 
Dunlop  &  Co.  on  the  1st  day  of  January,  1800. 
This  sum  fell  short  of  the  purchase  money  and 
interest,  due  by  Graham  to  the  same  period, the 
sum  of  £494  6  8,  Virginia  currency.  Hep- 
burn &  Dundas  having  prepared  a  deed  of  as- 
signment of  Graham's  contract,  and  a  power  of 
attorney,  as  stipulated  in  the  above-mentioneS 
agreement,  offered  to  deliver  the  same  to  Auld 
on  the  2d  of  January,  1800,  which  he  refuse<l 
to  accept,  because  the  deed  recited,  as  a  part  of 
the  consideration,  that  a  release  had  been  ex- 
ecuted by  Auld,  of  all  the  claims  and  demands 
whatsoever  of  Dunlop  &  Co.  against  Hepburn 
&  Dundas,  and  because,  as  is  asserted  by  Auld» 


of  the  interest  to  be  allowed  the  opposite  party 
for  the  delay  of  the  performance.  Jenkins  v.  Fahey, 
73  N.  Y.  355;  McCotter  v.  Lawrence,  4  Hun.  107;  S. 
C.  6  N.  Y.  S.  C.  R.  (T.  &  C),  a92;  Bruce  v.  Tilson,  25 
N.  Y.  194 ;  Peters  v.  Delaplaine,  49  N.  Y.  368;  Lang- 
ford  V.  Pitt,  3  P.  Wms.  e29 ;  10  Vesey,  315 ;  Coffin  v. 
CJooper,  14  ves.  205;  Clute  v.  Robinson,  2  John.  R. 
5»5;  Pierce  v.  Nichols,  1  PaiffC,  244;  Brown  v.  Haff, 
5  Pai«re,  236 ;  Ref .  D.  Ch.  v.  Mott,  7  Paige,  77 ;  Vlele 
V.  Troy  R.  Co.,  21  Barb.  381 ;  S.  C.  20  N.  Y.  184 ;  Cleve- 
land V.  Burrlll.  35  Barb.  582;  Hepburn  v.  Auld.  5 
Cranch,  262 ;   Allerton  v.  Sanford,  3  Sand  Ch.  R.  72. 

The  vendor  must  make  a  case  Hhowinj?  that  the 
purchaser  would  receive  such  a  title  as  he  had  con- 
tracted to  take.  Hinckley  v.  Smith,  51  N.  Y.  21 ; 
Beckwlth  v.  Kouns,  6  B.  Mon.  2S2. 

Time  not  grenerallv  material,  particularlv  where 
delay  has  been  acquiesced  in ;  nor  unless  the  delay 
is  flrreat,  and  the  defendant  has  t)ccn  Injured  there- 
by. Lealrd  v.  Smith,  42  How.  Pr.  R.  (N.  Y.),  56 ;  8. 
C.  44  N.  Y.  618;  Hubbell  v.  Van  Schoenlngr,  49  N.  Y. 
888 ;  S.  C.  2  Hun,  376 ;  Miller  v.  Bear,  3  Paige,  466 ; 
Brashier  v.  Oratz,  6  Wheat.  528;  Taylor  v.  Lonip- 
worth,  14  Pet.  172 ;  Butler  v.  O'Kear,  1  Desau.  398. 

An  alien  cannot  defend  a  suit  for  specific  per- 
formance of  his  aarreement  to  purchase  land,  on 
the  ground  that  he  is  an  alien,  and  has  not  filed  a 
depoedtion  under  the  statute.  He  could  have  ob- 
viated this  difficulty  by  filing  the  necessary  deposi- 
tJon.    Soott  V.  Thorp,    1  Edw.  Ch.  R.  (N.  Y.)  612. 
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As  a  g-eneral  rule,  specific  performance  of  an 
agreement  relating  to  personal  chattels  will  not 
be  decreed.  Cowles  v.  Whitman,  10  Conn.  121 ;  but 
when  it  is  only  part  of  a  contract  otherwise  en- 
forceable, the  contract  may  be  performed.  Marsh 
v.  Mllllgan,  3  Jur.  N.  S.  979.  Wherever  a  breach  of 
the  contract  in  regard  to  personal  chattels,  cannot 
be  compensated  by  damages,  eauity  will  grant 
relief.  Sullivan  v.  Fink,  1  Md.  Ch.  Dec.  59; 
Roundtree  v.  McLean,  1  Hemp.  246 ;  Waters  v.  How- 
land,  1  Md.  Ch.  Dec.  112;  Lloyd  v.  Wheatley.  2 
Jones'  Eq.  (N.  C.)  287 ;  or  where  the  article  has  a 
pretium  a#ec(#rniw<,  in  addition  to  the  market  value. 
Pusey  V.  Pusey,  1  vern.  273;  Duke  of  Somerset  v. 
Cookson.  3  P.  Wms.  390;  Fells  v.  Reed,  3  Ves.  70; 
Lloyd  V.  Loring,  6  Ves.  773 ;  SavlU  v.  Tancred,  1  Ves. 
Sen.  101 ;  Lady  Armdel  v.  Phipps,  10  Ves.  139;  Low- 
ther  V.  Lord  Lowther,  13  Ves.  96. 

Specific  performance  mav  be  refused  where  there 
has  been  long  delay  and  change  of  circumstances. 
Boone  v.  Miss.  In.  Co.,  17  H<iw.  340;  McNeil  v.  Ma- 
gee,  6  Mas.  244 ;  Pratt  v.  Law,  9  Cranch,  456 ;  Brash- 
ler  v.  Oratz,  6  Wheat.  628;  Holt  v.  Rogers,  12  Pet. 
420:  Oarnett  v.  Macon,  2  Brock.  Marsh.  i66;  Cooper 
V.Brown,  2  McLean,  495;  Preston  v.  Preston,  5 
Otto,  200. 

A  court  of  equity  will  not  decree  specific  per- 
formance of  ft  contract  for  the  construction  of 
a  railroad.  Ross  v.  Union  Pac.  R.  Co.  1  Wool  v. 
20,32. 
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Hepburn  &  Dundas  required  Auld  to  execute 
183*]  such  a  release  prior  to  the  ♦delivery 
of  the  deed  of  assignment.  The  suit  of  Hep- 
bum  &  Dundas  against  Graham,  for  the  recov- 
eiT  of  the  6,000  acres  of  land,  was  prosecuted 
agaiant  his  heirs;  and  in  May,  1801,  by  a  com- 
promise between  Hepburn  &  Dundas,'and  the 
defendants  in  the  ejectment,  ludgment  was  ren- 
dered in  favor  of  Hepburn  &  Dundas. 

Without  noticing,  particularly,  the  conduct 
of  those  parties  subsequent  to  the  transactions 
of  the  2d  of  January,  1800,  as  well  as  on  that 
day,  it  may  be  sufficient  to  say,  that  if  the  ten- 
der made  by  Hepburn  &  Dundas  was,  upon 
the  condition  asserted  by  Auld,  to  have  been 
annexed  to  it,  and  if,  in  consequence  thereof, 
any  legal  advantage  accrued  to  him,  it  was 
waived  by  his  subsequent  conduct.  As  late  as 
February,  1807,  Auld  made  a  tender  of  the 
difference  between  the  sum  awarded  to  Dunlop 
&  Co.  and  the  purchase  money  and  interest 
due  upon  Graham's  contract,  and  demanded  a 
deed;  but  this  demand  was  niade  in  a  manner, 
and  under  circumstances,  which  this  court, 
upon  a  former  occasion,  deemed  mireasonable. 

Things  remained  in  this  situation,  until  some 
time  about  April,  1801,  when  Hepburn  &  Dun- 
das instituted  a  suit  at  law  agamst  Auld,  for 
the  difference  between  the  sum  awarded  to 
Duulop  &  Co.  and  the  amount  of  the  purchase 
money  and  interest  due  by  Graham's  contract 
on  the  2d  of  January.  1800.  About  the  same 
time  a  suit  at  law  was  conunenced  by  Auld, 
against  Hepburn  &  Dundas,  upon  the  agree- 
ment of  the  27th  of  September,  1799,  to  recover 
the  whole  sum  awarded.  In  the  first  case, 
184*]  *this  court,  upon  a  writ  of  error,  de- 
cided upon  the  pleadings  (which  were  so 
drawn  as  to  present  the  point),  that  Hepburn 
&  Dundas  had  no  right  to  demand  of  Auld  a 
release  of  all  claims  and  demands  against  Dun- 
lop &  Co. ,  to  be  executed  as  a  precedent  act  to 
the  assignment  of  Graham's  contract,  and  the 
delivery  of  the  power  of  attorney;  and,  on  tli&t 
ground,  judgment  was  rendered  against  Hep- 
burn &  Dundas.  * 

In  the  other  case,  the  pleadings  presented  the 
question,  whether  the  recital  of  such  a  release 
in  the  deed  of  assignment  offered  to  be  deliv- 
ered by  Hepburn  &  Dundas,  invalidated  the 
lender.  Upon  a  writ  of  error,  it  was  decided, 
by  this  court,  that  the  recital  of  the  release 
oould  not  impair  the  rights  of  Dunlop  &  Co. , 
under  the  agreement  of  September,  1799,  and 
that  it  formed  no  objection  to  the  assignment ; 
consequently,  that  the  tender  and  refusal 
amounted  to  a  performance,  in  like  manner  as 
if  Auld  had  accepted  the  assignment;  but  that 
Qepbum  &  Dundas  would  still  be  obliged  to 
execute  a  proper  deed  of  assignment,  and  a 
oooveyance  of  the  land,  whenever  they  should 
be  required  to  do  so.  Judgment  was,  accord- 
ingly, rendered  in  this  suit  against  Auld.^ 

Hepburn  &  Dundas  having  been  thus  de- 
featea  in  their  attempt  at  law,  to  enforce  a  per- 
formance of  the  agreement,  filed  a  bill  in  equity, 
preying  for  a  specific  performance.  The 
answer  of  Ajuld  contained,  among  other  ob- 
jections to  a  specific  performance,  an  allega- 
tion   that    the    title  of   Hepburn  &  Dundas 
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*to  the  land  was  defective.  Hepburn  [♦ISS 
&  Dundas  then  set  forth  their  title  in  a  supple- 
mental bill.  This  suit  came  on  to  be  heard, 
upon  an  appeal  to  this  court,  at  the  same  time 
that  Auld's  suit  at  law  against  Hepburn  &  Dun- 
das, above  mentioned,  was  decided.  This  court 
determined:  1st.  That  since  Auld  had,  by  his 
conduct  subsequent  to  the  3d  of  January,  1800, 
waived  all  objections  to  the  tender  of*  the  as- 
signment of  Graham's  contract  on  that  day,  and 
did  not  refuse  to  receive  a  conveyance  which 
was  offered  to  be  made  by  Hepburn  &  Dundas, 
in  June,  1801,  on  account  of  any  defect  in  the 
title,  but  for  other  reasons  which  would  equally 
have  operated  with  him  had  there  been  nd  such 
defect,  Hepburn  &  Dundas  would  still  be  enti- 
tled to  a  specific  performance  if  they  could  then 
make  a  §ood  title.  2d.  That  the  title  appeared 
by  the  bills  to  be  defective  as  to  208  acres,  be- 
ing Thomas  West's  part  of  Mrs.  Bronaugh's 
1,000  acres,  and  also  his  part  of  Francina  Tur- 
ner's interest  in  the  same  tract,  and  also  on  ac- 
count of  the  failure  to  record  Thomas  West's 
deed  to  Hepburn  &  Dundas  for  1,000  acres. 
For  these  defects  in  the  title,  the  bill  was  dis- 
missed,^ 

Presuming  that  this  decree,  which  seemed  to 
close  forever  the  doors  of  a  court  of  equity 
against  Hepburn  &  Dundas,  opened  them  to 
Dunlop  &  Co.,  to  get  rid  of  the  contract  alto- 
gether, Auld  filed  the  bill  which  is  now  under 
consideration,  stating,  amon^  other  things, 
the  previous  and  present  inability  of  Hepburn 
&  Dundas,  to  make  a  good  title  to  this 
♦land;  and  praying  that  the  agreement  [*180 
may  be  set  aside,  and  the  debt  awarded  to  Dun 
lop  *fc  Co.,  with  the  interest  thereon,  to  be  de- 
creed; or  that,  if  the  court  should  consider 
Dunlop  &  Co.  under  an  obligation  to  accept  of 
the  land,  that  only  the  reasonable  value  of  the 
land  at  the  time  when  Hepburn  &  Dundas'«  ti- 
tle to  it  was  perfected,  should  be  allowed.  The 
bill  also  contains  the  general  prayer  for  such 
relief  as  is  consistent  with  equity. 

Hepburn  &  Dundas  seem  to  have  given  a 
very  different  construction  to  the  above  decree, 
and  supposing  that  if,  within  a  reasonable  time 
after  it  was  pronounced,  thejr  could  remove 
the  objections  to  their  title  which  were  pointed 
out  in  the  decree,  they  might  still  call  for  a 
specific  performance,  they  soon  obtained  a  con- 
veyance from  the  heirs  of  Thomas  West,  of  all 
their  right,  title,  and  interest  in  and  to  this 
land,  and  on  the  27th  of  March,  1809,  less  than 
a  month  after  the  decree  of  dismission  by  this 
court,  they  offered  to  convey  to  Auld  a  good 
and  suflScient  title.  This  offer  bein^  refused, 
Hepburn  &  Dundas  filed  a  bill  against  Coliii 
Auld,  as  attorney  of  Dunlop  &  Co.,  setting 
forth  their  ability  and  readiness  to  convey  an 
unexceptionable  title  to  this  land,  and  praying 
that  Auld,  or  Dunlop  &  Co.,  might  be  com- 
pelled to  accept  of  a  conveyance,  and  to  pay 
the  difference  between  the  agreed  value  of  the 
land  and  the  sum  awarded. 

These  suits  came  on  to  be  heard  at  the  same 
time.  In  the  suit  brought  by  Dunlop  &  Co., 
against  Hepburn  &  Dundas,  it  was  decreed  by 
the  court  below  that  Hepburn  and  the  heii-s  of 
Dundas  sliould  pay  to  Dunlop  &  Co.,  or  their 
agent,  the  sum  of  f88, 060.37,  being  the  amount 
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187*J  of  the  sum  awarded,  ♦with  interest 
thereon,  at  five  per  cent.,  from  the  Ist  Jan- 
uary, 1800,  till  the  time  of  rendering  the  de- 
cree; but  that  the  sum  of  $21,112,  part  thereof, 
mi^ht  be  discharged  by  a  conveyance,  within  a 
certain  time,  of  the  al)ove  land  to  Auld  in 
trust  for  Dunlop  &  Co.  Fiom  this  decree  an 
appeal  was  prayed  by  both  parties 

In  the  other  suit,  brought  by  Hepburn  & 
Dun  das  against  Auld,  a  decree  was  made,  that 
upon  the  complainant's  paying  to  Auld.  as 
attorney  of  Dunlop  &  Co.,  the  sum  of  $11,966.- 
37,  and  conveying  to  the  said  Auld,  in  trust 
for  Dunlop  &  Co. ,  on  or  before  a  certain  day, 
tlie  above-mentioned  land,  tlie  said  Auld,  as  at- 
torney of  said  Dunlop  &  Co.,  should  execute 
and  aeliver  to  Hepburn  &  Dundas  such  a  re- 
ceipt and  discharge  of  all  the  claims  and  de- 
mands of  Dunlop  &  Co.  against  them  as  the 
court  might  approve.  From  this  decree  both 
sides  again  appealed. 

Against  so  much  of  these  decrees  as  compel 
Aula  to  accept  of  a  conveyance  in  trust  for 
Dunlop  &  Co.,  in  part  discharge  of  the  debt 
decreed  to  be  paid  by  Hepburn  &  Dundas  to 
Dunlop  &  Co.,  the  following  objections  have 
been  made,  and  are  now  to  be  considered : 

1st.  That  Hepburn  &  Dundas  were  guilty  of 
n  fraudulent  misrepresentation  of  the  value  of 
this  land ;  and,  also,  of  a  wilful  concealment  of 
the  defects  in  the  title,  whereby  Auld  was  in- 
duced to  enter  into  the  agreement  of  Septem- 
ber, 1799. 

2d.  A  want  of  authority  in  Colin  Auld  to 
enter  into  an  agreement  for  taking  a  conveyance 
of  land  in  discharge  of  the  debt  due  to  Dunlop 
&  (^o. 

188*]  ♦ad.  The  refusal  of  Hepburn*  Dun- 
das to  assign  Graham's  contract,  on  the  2d  of 
January,  1800,  except  upon  a  condition  which 
they  had  no  right  to  exact,  and  their  interfer- 
ence in  the  suit  with  Graham's  heirs,  and  the 
compromise  made  with  them,  whereby  (it  is 
contended)  they  disabled  themselves  from  exe- 
cuting the  agreement  of  September,  1799. 

4th.  That  the  title  to  the  land  is  yet  defective. 

5th.  That  the  former  decree,  dismissing  Hep- 
burn &  Dundas's  bill  for  a  specific  perform- 
ance, is  a  perpetual  bar  to  the  relief  sought  by 
their  present  bill. 

6th.  That  Dunlop  &  Co.  bein^  aliens,  and 
incapable  of  holding  lands  in  Virginia,  a  court 
of  equity  will  not  compel  them  to  execute  their 
agreement,  even  if  Hepburn  &  Dundas  had 
been  always  in  a  condition  to  perform  it  on 
their  part. 

1.  The  first  obiection  appears  to  be  unsup- 
ported by  the  eviclence.  In  respect  to  the  value 
of  the  land,  the  representations  made  of  it  in 
the  letters  of  Hepburn  <Sc  Dundas  to  Dunlop  & 
Co.,  and  to  Colin  Auld,  affirm  no  fact  which  is 
proved  to  be  untrue.  Those  letters  contain  ex- 
pressions of  the  opinion  of  Hepburn  &  Dundas, 
that  the  land  was  an  ample  security  for  the  debt 
due  to  Dunlop  &  Co.  j  and  it  must  i)e  admitted, 
that  in  their  letter  to  Colin  Auld  of  the  6th  of 
September,  1799,  they  seem  to  have  indulged 
themselves  in  very  extravagant  notions  of  its 
value.  But  it  is  to  be  remarked  that  the  grounds 
of  this  calculation  are  fairly  stated  in  the  letter, 
and  an  opportunity  is  afforded  to  Auld  to  in- 
quire into  them  and  to  judg«^  for  himself;  be- 
sides which,  it  should  be  recollected  that  Auld 
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having  agreed,  in  his  letter  *of  the  4th  [*189 
of  September,  two  days  before  the  date  of  this 
letter,  to  submit. to  the  award  of  arbitrators, 
and  to  receive  an  assignment  of  Graham's  con- 
tract at  the  stipulated  sum  to  be  paid  by  Gra- 
hani,  Hepburn  &  Dundas  could  have  had  no 
motive,  at  that  time,  to  make  an  untrue  repre- 
sentation of  the  value  of  the  land.  At  no  ante- 
cedent period  does  itappear  that  they  had  made 
an  uncandid  statement,  upon  this  subject,  to 
Dunlop  &  Co..  or  to  Auld.  Their  opinion  of 
the  real  value  of  the  property  mi<rht  be  incor- 
rect; but  a  mistaken  opinion  of  Uie  value  of 
the  property,  if  honestly  entertained,  and  stated 
as  opinion  merely,  unaccompanied  by  an  as- 
sertion, or  statement,  untrue  in  fact,  can  never 
be  considered  as  a  fraudulent  misrepresenta- 
tion. That  Hepburn  &  Dundas  intended  no 
deception,  is  evident  from  the  following  con- 
siderations: 1.  That  the  offer  made  by  them,  to 
Colin  Auld,  of  this  land,  was  that  of  a  security 
only,  for  the  debt  due  to  Dunlop  &  Co. ,  which 
was  declined  by  Auld,  upon  the  ground  that 
if  payment  of  the  debt  to  Dunlop  &  Co.  was 
to  be  postponed  until  the  suit  with  Graham 
should  be  concluded,  Dunlop  &  Co.  ought  to 
be  entitled  to  all  the  benefit  of  the  contract  with 
Graham,  and  for  this  reason  a  proposition  was 
made  by  him  to  accept  an  assignment  of  that 
contract,  and  to  pay  the  difference  between  the 
purchase  monev  and  interest  thereon,  and  the 
sum  which  migm  be  awarded,  in  case  the  latter 
should  fall  short  of  the  former.  2.  That  Hep- 
bum  &  Dundas  had.  in  the  year  of  1796,  sold 
this  land  to  Graham  for  the  sum  at  which  Auld 
agreed  to  take  it,  and  as  evidence  of  their  opin- 
ion, that  the  ♦land  had,  since  that  sale,  [*100 
risen  in  value,  they  had  instituted  a  suit  at  law 
against  Graham  in* order  to  avoid  the  sale,  and 
to  recover  back  the  land.  If  any  further  answer 
to  tliis  objection  be  necessary,  it  may  be  suf- 
ficient to  add,  that  the  fraud  now  charged 
against  Hepburn  &  Dundas  was  not  thought  of, 
and  certainly  not  imputed  to  them,  when  the 
former  suit  of  Hepburn  &  Dimdas,  for  a  spe- 
cific performance,  was  depending. 

As  to  the  alleged  concealment  by  Hepburn 
&  Dundas  of  defects  in  their  title,  there  is  every 
reason  to  believe  that  they  were  unknown  to 
them  until  some  time  in  the  year  1805,  when 
they  endeavored  to  remove  them,  and  supposed 
they  had  done  so.  The  only  objection  suggest- 
ed by  the  special  verdict  in  the  ejectment  was 
the  want  of  a  partition  deed  Ixjtweeu  the  orig- 
inal grantees  of  this  land,  which  objection  this 
court  has  declared  to  be  insufiicient  to  bar  Hep- 
burn &  Dundas  from  asking  for  a  specific  per- 
formance of  the  agreement. 

2.  The  next  objection  to  the  decree  below  is, 
that  Auld  had  no  authority,  in  virtue  of  the 
power  of  attorney  from  Dunlop  &  Co.,  to  enter 
into  an  agreement  to  receive  land  in  discharge 
of  the  debt  due  by  Hepburn  «fc  Dundas. 

This,  like  the  former,  is  a  new  objection,  not 
thought  of.  or  argued,  as  a.  reason  again.st  a 
specific  performance  in  the  former  suit.  It  is 
unnecessary  to  examine,  with  critical  nicety, 
the  import  of  the  expressions  used  in  the  power 
of  attorney  to  Auld.  He  w&s  empowenKl  to 
sue  for,  and  to  compound  and  agree,  for  all 
debts  due  to  Dunlop  &  Co.  ,and,  in  *gen-  [*  19 1 
eral,  to  do  all  other  lawful  acts  needful  for 
those  p\irposes,  as  fully  as  Dunlop  &  Co.  could 
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do.  Under  this  authority  he  entered  into  the 
aj^reement  with  Hepburn  &  Dundas,  which, 
there  is  no  reason  to  doubt,  he  communicated 
in  (hie  time  to  his  constituentH,  and  it  is  perfect- 
ly fiiir  to  consider  their  acquiescence  in  that 
agreement  as  amounting  to  a  ratification  of  it. 
It  would  be  most  inequitable  to  permit  Dunlop 
&  Co.,  at  the  distance  of  many  years  after  this 
agreement  was  made,  to  controvert  the  authori- 
ty of  their  a^nt,  and  to  say  they  are  not  bound 
to  perform  it,  although  it  must  be  admitt^ 
that,  during  all  that  time,  it  was  in  their  power 
to  enforce  it  against  Hepburn  &  Dundas,  had  it 
l)een  their  wish  or  interest  to  do  so. 

8.  The  third  objection  to  the  decrees  below, 
is  the  refusal  of  Hepburn  &  Dundas  to  assign 
Graham's  contract  on  the  2d  January,  1800,  ex- 
cept upon  a  condition  which  he  had  no  right  to 
exact,  and  their  interference  in  the  suit  with  Gra- 
ham's heirs,  and  the  compromise  made  with 
them.  In  answer  to  the  different  parts  of  this 
objection,  it  might  be  sufficient  to  remark,  that 
they  were  urged  by  Colin  Auld  in  his  answer 
to  Hepburn  &  Dundas's  former  bill;  that  they 
were  i-onsidered  bv  this  court,  and  decided  to 
be  insufficient  to  deprive  Hepburn  <fe  Dundas 
of  the  relief  prayed  for.  However  true  the  al- 
legaticm  ma^  be.  that  Hepburn  &  Dundas  re- 
fused to  assign  Graham's  contract,  and  to  de- 
liver the  power  of  attorney  to  Auld  on  the  2d 
of  January.  1800,  unless  Auld  would  first  exe- 
cute a  release  of  all  claims  and  demands  of 
Dunlop  &  Co.  again.«(t  Hepburn  &  Dundas.  yet 
192*]  the  subsequent  *conduct  of  Auld 
amounted  to  a  waiver  of  all  objections  on  that 
account:  his.  and  his  counsel's,  letters  to  Ed- 
ward Graham,  in  which  he  was  asserted  to  be 
the assi^ee  of  the  contract  with  Graham;  his 
instrutlions  to  Cook  to  attend  to  the  ejectment, 
and  to  get  it  brought  to  a  speedy  decision ;  his 
engaging  counsel  m  that  suit;  and,  in  short,  his 
whole  conduct  throughout  the  year  1800,  all 
tend  to  prove  that  the  transaction  of  the  M  of 
January.  1800,  had  not,  in  any  manner,  im- 
paired the  rights  of  the  parties  under  the  agree- 
ment now  alleged  to  have  been  violated  by 
Hepburn  &  Dundas. 

As  t4)  the  conipromise  said  to  have  been  made 
by  Hepburn  &  Dundas  with  the  claimants  un- 
der Graham,  their  conduct,  upon  that  occasion, 
appears  to  have  been  unexceptionable.  That  a 
juuginent  against  those  claimants,  at  an  early 
day,  was  anxiously  desired  by  Auld,  and  the 
assistance  of  Hepburn  <&  Dundas  to  effect  that 
object,  was  expected  and  required  by  him,  is 
apparent  from  the  above  letters  from  him  to 
Edward  Graham,  and  from  many  other  facts 
proved  in  the  former  suit.  The  endeavors  of 
Auld  to  hasten  the  decision  of  the  ejectment, 
and  to  obtain  a  judgment  for  the  land.^seem  to 
have  been  unremitting,  imtil  some  time  in  De- 
cemljer.  1800.  when  he  declined  interfering  any 
further  in  the  business;  but,  neither  then  nor 
at  any  subsequent  period  did  he  express  to 
Hepburn  &  Dundas  a  disinclination  to  obtain  a 
judgment,  nor  did  he  forbid  them  from  pro- 
ceeding to  eflfect  it.  It  is  objected,  under  this 
head,  that  Hepburn  &  Dundas,  contrary  to  an 
express  stipulation  in  the  agreement  with  Auld, 
193*]  released  *to  the  defendants  in  tlie  eject- 
ment the  right  which,  as  trustee  for  Auld,  they 
had  to  demand  mesne  profits  during  the  time 
that  Hepburn  &  Dundas  had  been  out  of  pos- 
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session  of  the  land;  and,  further,  that  they  con- 
sented to  permit  those  defendants  to  retain  po<j- 
session  of  the  premises  for  a  year  after  the 
iudgment  wjis  renden»d.  Neither  of  these  al- 
legations are  supj)orted  by  the  evidence  in  the 
cause.  The  agreement  made  by  Hepburn  & 
Dundas  with  the  heirs  of  Graham*  in  relation  to 
the  costs  of  the  suit  and  the  mesne  profits,  dis- 
avows, in  the  most  explicrit  terms,  all  power  in 
them,  and  all  intention  to  reletise  either  of  those 
claims,  but  stipulates  to  indemnify  those  de- 
fendants agtiinst  these  claims,  in  case  they 
should  be  niiuie  and  enforced  by  Auld.  who  is 
declared  to  he  alone  entitled  to  make  them. 
This  contract  of  indemnity,  therefore,  did  not 
amount  to  a  release,  nor  did  it  impair  the  rights 
of  Dunlop  <i:  Co.  under  their  agreement  with 
Hepburn  &  Dundas.  As  to  the  remainder  of 
this  objection,  it  is  founded  altogether  upon  the 
deposition  of  Mr.  Sheffey,  the  counsel  for  Gra 
ham's  heirs,  w^hich,  as  it  is  explained  by  the 
same  witness  in  a  subsequent  deposition,  proves 
no  more  than  that  such  a  proposition  had  been 
made  by  E<iward  Graham  to  Mr.  Hepburn. 
That  it  was  not  accepted  by  him,  is  manifest  by 
the  judgment  itself,  which  is  unconditional,  as 
w^ll  as  by  an  agreement  made  between  Hep- 
bum  &  Dundas  and  Edward  Graham,  the  day 
after  the  judgment  was  entered. 

4.  The  next  objection  is,  that  the  title  of  Hep 
burn  *&  Dundas  to  this  land,ortosome[*194 
part  thereof,  is  still  defective. 

In  the  opinion  given  by  this  court,  at  Febru- 
ary term,  1809,  in  the  suit  brought  by  Hep- 
bum  &  Dundas,  for  a  specific  performance, 
the  title  was  declared  to  be  unexceptionable, 
except,  Ist.  As  to  208  acres,  being  the  part  of 
Sarah  Bronaugh's  1,000  acres,  to  which  Thom- 
as WesV  was  entitled  as  one  of  the  heirs  of 
Mrs.  Bronaugh,  and  of  Francina  Turner,  and. 
2d.  As  to  1,000  acres,  the  original  share  of 
Thomas  West,  which  had  been  conveyed  bv 
him  to  Hepburn  &  Dundas  by  a  deed  whicli 
had  not  been  recorded.  These  defects  have 
since  been  cured  by  a  conveyance  to  Hepburn 
tfc  Dundas  by  the  heirs  of  Thomas  West,  bear- 
ing date  the  20th  of  March,  1809,  of  all  their 
title  to  the  aforesaid  parcels  of  land. 

It  is,  nevertheless,  contended  that  this  con- 
veyance is  insufficient  to  pass  a  clear  and  undis- 
puted title ;  inasmuch  as  the  land  may  be  bound 
by  the  claims  of  creditors,  or  of  purchasers  sub- 
sequent to  the  deed  from  Thomas  West  to  Hep- 
burn «fe  Dundas.  The  answer  given  at  the  bar 
to  these  suggestions  is  entirely  satisfactory  to 
the  court.  If  the  land  he  exposed  to  the  claims 
of  subsequent  purchasers  or  mortgagees  under 
West,  to  be  effectual  against  Hepburn  &  Dun- 
das, the  deeds  must  have  been  recorded  within 
eight  months  after  the  death  of  West,  at  the 
latest  period,  either  in  the  general  court  or  in 
the  district  or  county  court  where  the  land  lies. 
Had  any  such  deeds  been  so  recorded,  it  was 
in  the  power  of  Auld  to  have  proved  the  fact 
by  the  records  *of  some  one  of  those  [*195 
courts,  and  the  want  of  such  proof  destroys  all 
presumption  that  any  such  conveyances  were 
made. 

As  to  judgments  against  W^est,  they,  too.  must 
be  of  reconi;  and,  after  a  lapse  of  10  years 
since  his  death,  the  court  cannot  presume  the 
existence  of  such  judgments.  As  to  specialties 
in  which  the  heirs  of  West  are  bound,  if  there 
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be  such,  which  is  not  proved,  they  cannot 
affect  this  land  in  the  hands  of  a  bona  fide  pur- 
chaser under  those  heirs. 

5.  The  next  objection  made  to  the  decrees 
below  is,  that  the  dismission  of  the  former  bill 
of  Hepburn  &  Dundas,  for  a  specific  perform- 
ance. IS  a  bar  to  their  present  bill  for  the  same 
object.  This  objection  18  well  founded.  If  a  bill, 
by  the  vendor  of  land,  seeking  a  specific  per- 
formance of  the  contract,  be  dismissed  on  ac- 
count of  a  defect  in  the  title,  the  doors  of  a 
court  of  equity  are  and  ought  to  be,  forever 
closed  against  him,  notwithstanding  he  should, 
afterwards,  have  it  in  his  power  to  make  a 
good  title ;  unless,  perhaps,  in  a  case  where  an 
original  bill,  in  the  nature  of  a  bill  of  review, 
might  be  entertained.  But  the  present  bill  is 
not  founded  upon  new  matter,  discovered  since 
the  hearing  of  the  former  cause,  and  which  it  was 
not  in  the  power  of  Hepburn  &  Dundas  to  pro- 
duce at  that  time.  It  is  not  pretended  that  he 
was  ignorant  who  were  the  heirs  of  Thomas 
West,  or  that  he  could  not  as  well  have  pro- 
ciu^  a  deed  from  them  liefore  as  after  the 
former  decree.  His  ignorance  was  not  of  a 
matter  of  fact,  but  of  law.  He  erroneously 
supposed  that  his  title  was  good,  and  on  account 
X96*]  of  the  defects  existing  *in  it  at  the  time 
of  the  decree,  his  bill  was  dismissed.  The  rule 
of  the  court  of  equity  to  decree  a  specific  per- 
formance, if  the  vendor  is  able  to  make  a  good 
title  iHjfore  the  decree  is  pronounced,  is  an  in- 
dulgence which  he  is  not  entitled  to  by  the 
terms  of  his  contract.  A  majority  of  tliis  court 
approves  of  the  rule  as  a  general  one,  but  is  not 
disposed  to  extend  it  as  such.  If,  in  a  cai^e  pe- 
culiai'ly  circumstanced,  an  extension  of  the 
time  for  completing  the  title  would  be  pro- 
posed, and  should  l^  intended  to  be  granted, 
the  court  would  either  continue  the  cause,  in 
order  to  give  the  vendor  time  to  perfect  his 
title,  or  would  dismiss  the  bill  without  preju- 
dice. 

The  questions,  then,  which  remain  to  l)e  de- 
cided, are:  1st.  Whether  .Dunlop  &  Co.  are 
entitled  to  the  relief  for  which  they  specifically 
prayed?  and  if  not,  then,  2d.  Are  they  en- 
titled to  any  other,  and  what  relief,  under  the 
general  prayer  in  their  bill? 

1.  The  relief  specifically  prayed  for  consists 
of  two  parts:  1st.  That  the  agreement  of  Sep- 
tember, 1799,  may  be  rescinded,  and  the  sum 
awarded  with  interest,  decreed  to  be  paid.  If 
this  should  be  denied,  and  Dunlop  &  Co.  l)e 
oompelle<i  to  receive  a  conveyance  of  the  land, 
then,  2d.  That  the  reasonable  value  only  of 
the  land  at  the  time  w^hen  the  title  was  per- 
fected should  be  allowed. 

As  to  the  first.  Most  of  the  objections  which 
have  been  urged  against  the  decree  of  the  court 
below,  for  a  specific  performance,  were  relied 
upon  by  the  counsel  for  Dunlop  &  Co.,  as  suf- 
ficient to  set  aside  the  contract.  These  have  al- 
ready been  considered,  and  the  result  has  l)een 
lot*]  shown  to  be.  that  if  the  bill  'of  Hep- 
burn &>  Dundas,  for  a  specific  performance, 
were  unaffected  bv  the  dismission  of  their 
fonner  bill,  none  oi  these  objections  would  be 
sufficient  to  preclude  them  from  the  relief 
sought  by  their  present  bill.  If  so,  they  are  in- 
sufincient  to  enable  Dunlop  &  Co.  to  obtain  a 
decree  to  rescind  the  contract.  There  are  many 
cases  in  which  a  court  of  equity,  although  it 
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would  not  decree  a  specific  performance,  will 
yet  refuse  to  order  a  contract  to  l)e  cancelled. 
The  inability  of  the  vendor  to  make  a  good  title 
at  the  time  the  decree  is  to  be  pronounced, 
furnishes  a  very  good  reason  for  excluding  him 
from  relief  in  a  court  of  equity;  and  yet  it  does 
not  follow  that  the  court  will,  for  this  reason 
merely,  set  aside  the  contract.  Generally  speak- 
ing, a  court  of  law  is  competent  to  afford  an 
adequate  remedy  to  either  party,  for  a  breach 
of  the  contract  by  the  other,  from  whatever 
cause  it  may  have  proceeded;  and  whenever 
this  is  the  case,  a  resort  to  a  court  of  equity  is 
improper. 

But  if  the  contract  ought  not.  in  conscience, 
to  bind  one  of  the  parties,  as  if  he  had  acted 
under  a  mistake,  or  was  imposed  upon  by  the 
other  party,  or  the  like,  a  court  of  equity  will  in- 
terpose and  afford  a  relief,  which  a  court  of 
common  law  cannot,  by  setting  aside  the  con- 
tract ;  and  having  thus  obtain^  jurisdiction  of 
the  principal  question,  that  court  will  proceed 
to  make  such  other  decree  as  the  justice  and 
equity  of  the  case  may  require.  Whether  in- 
ability in  the  vendor  to  make  a  title,  is, of  itself, 
unattended  by  some  peculiar  circumstances  of 
hardship,  sufficient  to  justify  the  court  in  set- 
ting aside  *the  contract,  need  not  now  be  [*19S 
decided.  This  is  certainly  not  a  case  where  the 
exercise  of  this  branch  of  equity  jurisdiction 
can  be  fairly  demanded  by  Dunlop  &  Co. 
Within  a  month  after  the  recovery  of  the  judg- 
ment against  the  heirs  of  Graham,  Hepburn  & 
Dundas  tendered  to  Colin  Auld  a  conveyance 
of  the  land,  which  was  refused,  not  on  account 
of  any  defect  in  the  title,  but  for  reasons  which 
would  equally  have  operated  with  him  had 
there  lieen  no  such  defect.  Immediately  after 
the  defects  in  the  title  were  pointed  out  by  this 
court,  they  were  removed,  and  the  conveyance 
of  an  unexceptionable  title  was  tendered  and  re- 
fused. Had  Hepburn  &  Dundas  been  in  a  con- 
dition to  make  such*  a  title  a  month  sooner,  this 
court,  instead  of  dismissing  their  bill,  would 
have  decreed  a  specific  performance.  Under 
such  circumstances  it  would  be  inequitable  to 
set  aside  the  contract.  The  alienage  of  the  com- 
plainants is  urged  as  an  additional  reason  for 
setting  aside  this  contract.  Although  the  in- 
capacity of  the  purchaser  to  hold  land  might 
afford  a  reason  for  denying  a  specific  perform- 
ance upon  the  prayer  of  Hepburn  &  Dundas  (a 
point,  however,  not  intended  to  be  decided),  it 
IS  certainly  insufl[icient  to  entitle  the  vendor, 
under  the  circumstances  of  this  case,  to  a  de- 
cree to  rescind  the  contract.  But  the  court 
does  not  mean  to  intimate  an  opinion  that  tiie 
terms  of  this  contract  did  expose  this  land  to 
the  danger  which  is  apprehended. 

It  appears  by  the  contract,  and  tlie  previ- 
ous correspondence  l)etween  these  parties,  that 
they  contemplated  a  sale  of  this  land,  in  the 
event  of  the  contract  *with  Graham  be-  f*190 
ing  rescinded,  and  tliat  the  proceeds  thereof 
should  be  paid  over  to  Auld,  in  discharge  of  so 
much  of  the  debt  due  by  Hepburn  &  Dimdas  to 
Dunlop  &  Co.  as  the  purchase  money  due  by 
Graham,  with  interest  thereon  to  the  1st  of 
January,  1800,  would  amount  to;  and  this 
whether  the  land  should  sell  for  more  or  less 
than  that  sum.  In  tliis  view  of  the  case,  the 
land  was  considered  as  a  security  for  a  stipu- 
lated sum,  and  Hepburn  &  Dundas  were  con- 
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^ituted  trustees  for  whoever  might  become  the 
purchEoers  of  it.  A  conveyance  to  Auld  or  to 
Dunlop  &  Co.  does  not  appear  to  have  been 
•contemplated.  But  if,  in  pomt  of  law,  it  should 
be  true  that  Auld,  by  neglecting  to  proceed 
against  Graham's  representatives  for  the  re- 
covery of  the  land,  in  the  name  of  Hepburn  & 
Dunaas,  separated  the  interests  of  his  constitu- 
ents, this  can  surely  afford  no  sound  reason  for 
netting  aside  the  contract.  It  is  sufficient  if 
Hepburn  &  Dundas  are  able  and  ready  to  make 
A  conveyance  when  they  shall  be  required  to 
do  so. 

2d.  The  other  specific  relief  prayed  for,  is 
that  Hepburn  &  Dundas  may  be  credited  on  ac- 
count of  the  land  for  no  more  than  its  real  val- 
ue in  March,  1809,  when  a  conveyance  was 
tendered  and  refused.  A  decree  of  this  sort 
would  be  an  anomaly  in  the  jurisprudence  of  a 
court  of  equity.  It  would  be  an  affectation  of 
decreeing  a  specific  performance  contrary  to  the 
terma.of  the  contract  upon  which  tlie  decree  is  to 
operate.  It  would  be,  m  fact,  to  make  a  contract 
for  the  parties  altogether  different  from  what 
they  had  made  for  themselves,  and  then  to 
200*]  decree  *an  execution  of  it.  There  is  no 
precedent,  and  certainly  no  principle  of  equity  to 
sanction  such  a  decree.  Either  the  contract  of  the 
parties  must  be  executed  according  to  the  terms 
of  it,  or  it  cannot  be  executed  at  all. 

The  only  remaining  question,  then,  is  wheth- 
er, under  the  general  prayer,  the  court  can 
grant  any  and  what  relief. 

There  can  be  no  question  but  that  it  is  com- 
petent to  Dunlop  &  Co.  to  ask  for  a  specific 
perfonnance  of  the  agreement,  so  far  as  it  can 
now  be  performed,  although  the  court  cannot 
now  listen  to  a  similar  prayer  from  Hepburn  & 
Dundas.  But  this  is  not  the  relief  specifically 
stated  in  this  bill ;  and  it  is  supposed  to  be  un- 
reasonable to  compel  a  specific  perfom^ance  un- 
der the  general  pnnrer  for  relief,  in  opposition 
to  the  specific  prater  that  the  contract  may  be 
set  aside.  To  this  objection  it  may  well  be 
answered,  that  if  it  be  improper  to  rescind,  or 
to  modify,  the  contract,  nothmg  remains  to  be 
done,  under  the  general  prayer,  but  to  dismiss 
the  bill,  or  to  decree  an  execution  of  the  con- 
tract. But  as  the  former  cannot  be  presumed 
to  be  the  object  of  the  general  prayer,  it  would 
seem  to  follow  that  an  execution  of  the  contract 
was  intended  to  be  asked  for,  in  case  the  specific 
relief  should  be  denied. 

For  these  reasons  the  court  will  decree  a 
specific  performance,  so  far  as  it  is  practicable, 
and  considering  Hepburn  &  Dundas  as  trustees 
for  the  person  or  persons  to  whom  this  land 
may  be  sold,  the  conveyance  will  be  decreed  to 
301*]  be  made  to  such  persons  *as  may  be- 
come the  purchasers  of  the  land  under  the  de- 
cree of  this  court. 

The  residue  of  the  decree  below,  which  allows 
to  the  complainants,  Dunlop  &  Co.,  interest 
upon  the  sum  awarded  from  the  Ist  of  January. 
lijOO,  to  the  time  of  the  decree,  is  objected  to 
by  Hepburn  &  Dundas,  upon  the  jpound  that 
the  purchaser  of  land,  to  whom  neither  a  con- 
veyance has  been  made  or  possession  delivered, 
is  to  be  considered  in  equity  as  the  owner,  and, 
of  course,  entitled  to  the  rents  and  profits;  and 
that  the  right  of  the  vendor  to  the  purchase 
money  draws  after  it  a  correspondent  right  to 
demand  interest  upon  the  same  until  it  is  paid. 
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This,  it  must  be  acknowledged,  is  the  general 
principle  which  prevails  in  the  courts  of  equity. 

But  it  would  seem  to  be  inequitable  to  apply 
it  to  a  case  like  the  present.  Here  the  purchase 
money  was  in  the  hands  of  the  vendor  at  the 
time  the  contract  was  made.  It  consisted  of  a 
debt  due  by  the  vendor  to  the  purchaser,  which 
the  former  bound  himself  by  his  agreement  to 
discharge  by  bills  of  exchange  or  cash,  or  by 
an  assignment  of  a  contract  K>r  land,  and  a  con- 
veyance of  a  good  tijle  to  it,  and  with  money 
to  make  up  any  deficiency  which  might  arise 
by  the  agreed  price  of  the  land  falling  short  of 
the  debt.  Neither  bills  nor  cash  were  paid, 
nor  was  the  contract  assigned  or  a  convey- 
ance made,  for  it  turned  out  that  the  vendor 
could  not  make  a  good  title  to  the  whole  of  the 
land  until  March,  1809.  They  have  always  re- 
tained possession,  and  the  land  is,  in  reality, 
unproductive  of  profits  in  any  measure  equal  to 
the  interest  on  the  *debt.  This  debt  [*202 
unquestionably  bore  interest  from  the  moment 
it  was  ascertained  and  agreed  to  be  paid;  and 
not  having  been  paid,  nor  a  tender  of  a  good 
title  to  the  land  made  until  March,  1809,  it 
would  be  highly  unjust  to  stop  intere8tj>n  the 
debt  until  that  period. 

The  written  arguments  of  the  counsel,  which 
have  been  sent  to  the  court,  present  two  ques- 
tions in  relation  to  interest,  which  remain  to  be 
noticed.  It  is  contended,  by  the  counsel  for 
Dunlop  &  Co.,  that  interest  ought  to  be  cal- 
culated upon  the  sum  composed  of  principal 
and  interest,  stated,  by  the  arbitrators,  to  be 
due  on  the  1st  of  January,  1800,  at  the  rate  of 
6  per  cent,  per  annum,  from  that  day.  On  the 
other  side  it  i&  insisted  that  no  more  than  5  per 
cent,  per  annum  should  be  allowed,  and  this 
not  on  the  sum  found  by  the  arbitrators  to  be 
due,  but  upon  the  principal  sum  only. 

The  court  is  of  opinion  that,  although  the 
award  does  not  direct  the  sum  which  is  found 
to  be  due  by  Hepburn  &  Dundas  to  be  paid  to 
Dunlop  &  Co. ,  yet  it  ascertains  the  sum  which 
was  due  on  the  1st  of  January,  1800,  and  the 
agreement  upon  which  the  submission  was 
made,  bound  Hepburn  &  Dundas  to  pay  that 
sum  when  it  should  be  so  ascertained.  The 
two  instruments,  taken  together,  amount  to  a 
contract  to  pay  a  specific  sum,  and  are  clearly 
within  the  words,  as  well  as  the  fair  interpre- 
tation of  the  law  of  Virginia,  passed  in  the  year 
1796,  which  fixed  the  rate  of  interest  at  6  per 
cent,  per  annum.  This  principle  being  settled, 
it  follows  that  the  interest  must  be  calculated 
upon  the  sum  *ascertained  by  the  [*203 
award  to  be  due  on  the  1st  of  January, 
1810.  To  separate  the  principal  from  the  in- 
terest, even  if  the  award  furnished  materials  for 
such  an  operation,  would  be,  in  effect,  to  set 
aside  the  award,  and  to  vary  the  agreement 
with  which  it  is  intimately  connected. 

It  is  therefore  the  opinion  of  the  court  that 
Hepburn  &  Dundas  ought  to  pay  interest  upon 
the  sum  awarded  by  the  arbitrators,  after  the 
rate  of  6  per  cent,  per  annum,  from  the  1st  of 
January,  1800.  to  the  27th  of  March,  1809, 
when  they  were  able  to  make,  and  did  in  fact 
tender,  a  good  and  sufficient  conveyance  to  the 
agent  of  Dunlop  &  Co,  From  "the  27th  of 
March,  1809,  interest  ought  to  stop;  but  Hep- 
burn &  Dundas  ought  to  account  with  Dunlop 
&  (-0.  for  the  rents  and  profits  of  the  6,000 
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acres  of  land  from  that  period  to  the  time  of 
rendering  tliis  decree. ' 

204*]  *Decree. — These  cauHcs  came  on  to 
be  heard  this  8th  day  of  February,  1816,  on  the 
205*]  transcript  of  the  'records,  and  were  ar- 
jl^ed  bv  counsel,  whereupK)n,  it  is  decreed  and 
ordered,  that  the  decree  of  the  CJircuit  Court  of 
the  District  of  Columbia  for  the  county  of 
Alexandria,  in  the  suit  of  William  Hepburn  and 
the  heirs  and  executors  of  John  Dundas  against 
Colin  Auld,  agent  and  attorney  in  fact  for 
John  Dunlop  &  Co.,  be  reversed  and  annulled, 
and  this  court,  proceeding  to  give  such  decree 
as  the  said  Circuit  Court  ought  to  have  given,  it 
is  further  ordered  and  decreed  that  tlie  said 
bill  be  dismissed. 

And  it  is  further  decreed  and  ordered  that 
the  decree  in  the  suit  of  John  Dunlop  &  Co. 
against  William  Hepburn  and  the  heirs  and 
executors  of  John  Dundas  be  reversed,  each 
party  paying  his  own  costs  in  this  court.  And 
this  court,  proceeding  to  give  such  decree  in 
the  said  suit  as  the  said  Circuit  Court  ouglii  to 
have  given,  it  is  decreed  and  ordered  tliat 
the  defendants,  William  Hepburn  and  the  ex- 
ecutors and  executrix  of  John  Dimdns,  do,  on 
or  before  the  first  day  of  April  next,  pay  to  the 
complainants,  John  Dunlop  &  Co.,  or  to  their 
agent  or  attorney,  duly  authorized  to  receive 
206*]  the  *same,  the  sum  of  nine  thousand 
one  hundred  and  forty-three  dollars  and  .neventy- 
two  cents,  being  the  difference  between  the 
sum  of  nineteen  thousand  four  hundred  and 
sixty-four  dollars  and  twenty-four  cents,  the 
value  in  current  money  at  the  par  of  exchange 
of  the  sterling  debt  stated  in  the  award  of 
William    Hartshorne,    William    Herbert,   and 


William  Hodgson,  to  be  due  by  Hepburn  &! 
Dundas  to  John  Dunlop,  with  interest  thereoik 
after  the  rate  of  6  per  centum  per  annum  fromt 
the  first  day  of  January,  1800,  to  the  27th  of 
March,  1809,  and  twenty-one  thousand  one- 
hundrKl  and  twelve  dollars,  the  sum  due  upon 
William  Graham's  contract,  on  the  first  day  or 
January',  in  the  year  1800. 

It  is  further  decrt»ed  and  ordered  that  the- 
6,000  acres  of  land  in  the  proceedings  mention- 
ed,  be  sold  at  public  auction  to  the  highest  bid- 
der, at  such  times,  in  such  proportions,  and  up- 
on such  terms  as  John  Dunlop  &  Co.,  or  their 
agent  or  attorney  in  fact,  may  direct,  and  that 
the  proceeds  of  such  sales  be  paid  over  to  the- 
said  John  Dunlop  &  Co.,  or  their  agent  or  at- 
torney as  aforesaid ;  and  upon  such  sale  or  sales 
being  made,  it  is  decreed  and  ordered,  that  the- 
said  William  Hepburn,  or  his  legal  representa- 
tives, and  the  legal  representatives  of  John 
Dundas,  deceased,  do,  by  good  and  sufficient 
deed,  or  deeds,  in  law,  to  be  prepared  at  the 
expense  of  John  Dunlop  &  Co.,  convey  the 
aforesaid  land  to  the  purchaser  or  purchasers- 
thereof ,  in  fee-simple,  with  a  general  warranty, 
and  free  from  all  incimibrances.  And  it  is. 
further  ordered  and  decreed  that  the  sales  of  the 
aforesaid  land  be  made  under  the  superintend- 
ence *of  Colin  Auld,  the  attorney  in  [*207 
fact  of  John  Dunlop  &  Co. ,  or  of  such  other 
person  or  i)ersons  as  the  said  Circuit  Court  may 
appoint,  in  case  the  said  Colin  Auld  should  de- 
cline to  serve,  or  the  said  Circuit  Court  should 
see  good  cause  to  make  such  other  appoint- 
ment. 

And  it  is  further  ordered  and  decreed  that 
the  defendants,  William  Hepburn  and  the  exec- 
utors and  executrix  of  John  Dundas,  deceased,. 


1.— In  the  projrress  of  society  the  defects  of  the 
ooiuinon  law  to  answer  tbu  exigencies  of  a  uivilized 
and  ooininerciHl  a^e  bectimc  manifest.  It  wks  piii - 
ticularly  In  not  f urnlsbinir  an  adequate  remedy  for 
the  breach  of  contracts,  where  the  spirit  of  the 
airreement  required  a  specific  performance,  that 
these  delects  were  disclosed,  i^or,  except  in  real 
actions  and  ejectment,  where  the  procvedioffs  aie 
in  rem,  and  toe  actions  of  detinue  and  replevin, 
where  the  thingr  sued  for  is  t«pecitically  recovered, 
a  court  of  common  law  uniformly  gives  a  compen- 
sation in  money  for  civil  injuries,  whether  arising 
ex  cotitractu  or  ex  (Idictii.  Tht?*  remedy  Is  frequently 
insufficient  to  repair  the  injury  eustamed  by  the 
parties,  and  to  place  them  in  the  same  situation 
they  were  in  before  the  breach  of  the  contract. 
Hence  the  origin  of  that  jurisdiction,  which,  al- 
thouffh  it  was  long  contested  by  the  courts  of  com- 
mon law,  has  at  length  been  flnnly  established,  and 
matured  into  a  regular  Hyt^tem.  This  system  is,  how- 
ever, remarkably  subject  to  the  exercise  of  dis- 
cretion according  to  the  peculiar  circumstances  of 
each  particular  case.  But  few  Inflexible  rules  can 
therefore  be  laid  down  concerning  it.  Among  those 
admitting  of  the  I ewe^-it  exceptions  are  the  follow- 
ing :  1st.  This  equitable  jurisdiction  extends  to  all 
cases  where  either  the  ren  in  dispute,  or  the  party, 
is  within  the  jurisdiction  of  the  court;  for  it  pro- 
ceeds in  personam  as  well  as  in  irm^  and  wherever 
the  land  or  other  thing  in  controversy  Is  not  with- 
in its  reach,  it  will  compel  the  speclfie  performance^ 
of  an  agreement  by  means  of  its  appropriate  pro- 
cess acting  on  the  parties.  1  Ves.  447,  454.  Sd.  A 
specific  performance  will  not  be  decreed  of  an 
aigreement  whereupon  damages  could  not  be  re- 
covered at  law.  But  if  an  action  at  law  cannot  be 
maintained  on  account  of  a  mere  formal  defect 
of  the  instrument,  the  agreement  will  bo  enforced 
in  equity.  1  Ves.  2.56;  1  P.  Will.,  243.  And  there  are 
also  several  other  cases  of  exceptions  to  this  general 
rule,  where,  although  the  agreement  was  void  at 
law,  a  specific  performance  has  been  decreed,  there 
being  a  clear  ground  for  the  interference  of  equity, 
according  to  the  general  rules  of  the  court,     i  E(|. 
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Cas.  Abr.  33  pi.  43 ;  2  Vern.  480 ;  2  P.  Will.  243 ;  2  Vem^ 
24 ;  8  P.  W]ll.  18T.  3d.  A  soeciflc  performance  will 
not  lie  deoreed  where  the  parties  nave  an  adequate 
remedv  at  law.  8  Ves.,  Jun.,  163;  2  Schoalosdc  Le- 
f  rov,  653.  A  nd  the  court  will  exercise  its  discretion^ 
and  leave  the  contract  at  law,  rather  than  com  pol 
a  purchaser  to  take  a  doubtful  title.  1  Ves.,  Juu., 
566:  2  P.  Will.  198;  2  Ves.  679;  1  Mro.  C.  C.  74 ;  4  Hro> 
C.  C.  80 ;  4  Ves.,  Jun.,  97 ;  5  Ves.,  Jun.,  186.  4th.  If  the 
vendor  can  make  a  good  title  at  the  time  the  con- 
veyance is  to  bo  made  under  the  decree  of  the 
court,  a  specific  performance  will  be  decreed.  2 
P.  Will,  m :  1  Atk.  12;  10  Vee.,  Jun.,  315;  5  Cranch,. 
282;  8  Ves.,  Jun.,  655;  7  Ves.,  Jun.,  202.  6th.  In  the 
construction  of  a  contract,  it  is  considered  as  ex- 
ecuted from  the  time  of  its  being  entered  into,  un- 
less some  other  time  be  stipulated  for  its  execution.. 
And  so  powerful  is  this  rule,  that  by  an  equitable 
fiction,  ft  is  held  to  alter  the  very  nature  of  thinn,, 
to  make  land  money,  and,  on  the  contrary,  to  make 
money  land.  Upon  this  principle,  land  which  la 
sold  is  considered  in  equity  as  the  pi-operty  of  the 
yeiMoe  from  the  making  of  the  contract,  and  de- 
scendible and  devisable  as  such.  2  Vern.  536 ;  1  P^ 
Will.  872 ;  3  P.  WiU.  215 ;  7  Ves.,  Jun.,  294.  6th.  In  de- 
creeing the  specific  performance  of  an  agreement^ 
time  may  be  dispensed  with  If  it  be  not  of  the  (es- 
sence of  the  contract.  1  Atk.  12:  2  P.  Will.  630;. 
5  Cranch,  262 ;  7  Ves.,  Jun..  273 :  12  Ves.,  Jun.,  326 ;  4 
Bro.  C.  C.  329;  1  Ves.  450.  But  where  there  baa 
been  gross  laches  on  the  part  of  the  plaintiff,  a  bill 
for  specific  jierformance  will  be  dismissed.  5  Ves., 
Jun.,  145, 736, 818 ;  4  Ves.,  Jun.,  667, 686;  1  Bro.  P.  C  27  ; 
2  Eq.  Cas.  Abr.  686,  pi.  5.  7th.  Fraud  will  viti- 
ate a  contract  in  equitv  as  well  as  at  law,, 
and  consequently  a  fraudulent  agreement  wUi 
not  be  specifically  enforced.  And  the  mor- 
ality of  a  court  of  equity,  if  the  expression 
may  be  allowed,  is  even  more  strict  than  that  of  a 
court  of  law  in  this  particular,  for  suppreasio  tyerl, 
as  well  as  gugoettlU)  faltfu  is  a  ground  for  ref  usioflr 
to  carry  an  agreement  into  ellect.  3  Atk.  383;  2" 
Atk.  271 ;  1  Bro.  C.  C.  440;  Ambl.  495;  10  Ves.,  Jun^ 
492. 
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do  make  up,  slate,  and  settle,  before  a  commis- 
sioner, or  commissioners,  to  he  appointed  by  the 
said  Circuit  Court,  an  account  of  the  rents  and 
profits  of  the  said  6,000  acres  of  land  since  the 
27th  day  of  March,  1809,  and  that  they  pay 
over  the  same  to  the  complainants,  John  Dun- 
lop  &  Co..  or  to  their  lawful  agent  or  attorney'. 
And  this  cause  is  remanded  to  the  said  Cir- 
cuit Court  for  such  proceeding  to  be  had  there- 
in, for  carrying  into  execution  the  decree  of 
this  court  in  the  premises. ' 

Rev'ir-  2  Cranch,  C.  C.  Si. 

Cited— 2  Wheat.  2B9 ;  12  Pet.  297 ;  6  How.  120 ;  Bald. 
406.  «».  4ir>,  420;  1  Wood.  &  M.  112. 114,146;  2  Wood.  & 
M.  2».  30.  221 ;  1  McLean,  65. 


208*]  *[PRTZE.] 

THE  ST.  JOZE  INDIANO. 
LiZAUR,  Chiiniant. 

(roods  were  shipped  by  D.  B.  k  Co.,  of  Liverpool, 
on  t>oard  a  neutral  ship  bound  to  Rio  de  Janeiro, 
which  was  captured  atid  brought  into  the  United 
States  for  adjudication.  The  invoice  was  heatled : 
••  CuDsl^rned  to  Messrs.  D.  B.  &  F.,  by  oid<»r  and  for 
actwunt  of  J.  L."  In  a  letter  aecompanying-  the  In- 
voice from  the  shippers  to  the  consifrnces,  thfv  say: 
**  For  Mr.  J.  L.  we  open  an  nccouni  in  our  books 
here,  and  debit  blm,  Slg.  We  cannot  yet  iiscertain 
the  proceeds  of  his  hides.  &c.,  but  find  his  order 
for  goods  will  far  exceed  the  amount  of  these  ship- 
ments ;  therefore  we  consigrn  the  whole  to  vou,  that 
you  may  come  to  a  proper  understandinu  with 
Dim."  It  was  held  that  the  iroods  were,  during 
th4>lr  transit,  the  property,  and  at  the  risk  of  the 
enemy  shippers,  and.  therefore,  subject  to  condem- 
nation. 

APPEAL  from  the  Circuit  Court  for  tlie  Dis- 
trict of  Masstichusetts.  The  ship  St.  Joze 
Indiano,  boimd  from  Liverix)ol  to  Rio  de  Jan- 
eiro, was  captured  and  sent  into  the  United 
States,  as  prize  of  war,  in  the  summer  of  1814. 
The  ship  and  most  of  the  cargo  were  condemn- 
ed as  British  property  in  the  CMrcuit  Court,  and 
there  wtis  no  appeal  by  any  of  the  claimants 
except  in  behalf  of  'At.  J.  Lizaur,  of  Rio  de 
Janeiro.  The  right  of  Mr.  J.  Liz^iur,  to  have 
restitution  of  property  belonging  to  him,  at  the 
time  of  capture,  was  not  contested  by  the  (tap- 
tors;  but  it  was  contended  that  the  property  in 
quef^ion,  when  captured,  was  at  the  risk  of  the 
uppers.  Messrs.  Dyson,  Brothers  &  Co.,  of 
209»]  Liverpool.  The  bill  of  *lading  did  not 
specify  any  order,  or  account  and  risk.  The 
invoice  was  headed:  "Consigned  to  Messrs. 
Dyson,  Brothers  &  Finnic,  by  order,  and  for 
account  of  J.  Lizaur."  In  a  letter  accompany- 
ing the  bill  of  lading  and  invoice,  of  the  4th  of 
May,  1814,  from  Dyson,  Brothers  &  Co.  to  Dy- 
son" Brothers  &  Fmnie,  they  say:  "For  Mr. 
Lizaur  we  open  an  account  in  our  books  here, 
and  debit  him.  &c.  We  cannot  yet  ascertain 
the  proceeds  of  his  hides,  &c.,  but  lind  his  or- 
der for  goods  will  far  exceed  the  amount  of 
these  shipments,  therefore  we  consign  the  whole 
to  you,  that  you  may  come  to  a  proper  under- 
standing with  him."  The  house  of  Dyson, 
Brothers  &  Co.,  of  Liverpool,  and  of  Dyson, 
Brothers  &  Finnic,  of  Rio.  consist  of  the  same 

1.— Livingston,  J.,  and  Story,  J.,  did  not  sit  in 
this  cause. 

Wheat.  1. 


persons;  goods  claimed  in  behalf  of  the  latter 
house  were  condemned  on  the  ground  that 
both  firms  represented  the  same  parties  in  in- 
terest, and  from  this  decision  there  was  no  ap- 
peal. 

Ilarjm'.  for  the  appellant  and  claimant.  This 
case  may  be  contrasted  with  those  said  to  be 
similar.  In  the  case  of  Kimmd  and  Alrers,^ 
on  the  authority  of  which  this  portion  of  the 
cargo  w^jis  conciemned  in  the  court  below,  the 
claimants  had  ordered  the  goods  shipped,  but 
there  was  no  evidence  that  they  had  paid  for 
any  part  of  the  goods,  or  that  they  were  chargetl 
to  them  bv  the  shippers.  In  that  case  the  break- 
ing out  of  the  war  produced  a  change  in  the 
destination  of  the  goods,  and  a  complete  con- 
trol over  them  was  retained  by  the  vendor, 
which  control  *wa8  exercised  by  his  di-  [*210 
reeling  his  agent  not  to  deliver  them  without 
payment  in  cash,  in  case  war  should  have  been 
declared  before  their  arrival.  Tlie  doctrine  in 
the  case  of  the  Messrs.  WilklfiS,*  fully  l>ears  out 
the  present  claim.  In  that  case  the  mere  right 
of  stoppage  ifi  transitu  was  held  to  be  vested 
by  the  shipper  in  his  agent,  to  be  exercised 
only  in  the  event  of  insolvency.  But  inthe  case 
now  before  the  court,  the  power  of  Dyson  & 
Co.  was  limited  to  an  arrangement  for  the  pay- 
ment of  a  certain  part  of  the  price  only  which 
remained  unpaid.  In  the  case  of  the  Messrs. 
Wilkin^  no  part  was  paid  in  advance,  and  the 
goods  were  not  charged  to  the  claimants,  an- 
other circumstance  >^liich  distinguishes  it  from 
the  present.  The  Case  of  Magee  and  Jone^,^ 
and  that  of  Dunham  and  Randolph,*  was  a  mere 
offer  to  sell,  not  a  sale  agreed  to  by  the  vendee, 
like  that  in  the  present  cjise. 

Dexter,  for  the  respondents  and  captors.  The 
case  is  clearly  within  the  principles  adjudged. 
Thus,  it  has  been  determined,  incidentally,  at 
the  present  term,  in  the  case  of  Van  Wagenan,^ 
that  property  is  not  immediately  vested  in  the 
correspondent  by  a  purchase  by  his  agent,  by 
order,  whether  it  he  with  the  money  of  the 
former  or  latter.  The  case  of  Messrs.  WiUcin» 
was  not  a  unanimous  decision  of  the  court,  but 
is  clearly  distinguishable  from  the  present. 
*IIere  there  was  no  change  of  posses-  [*2 1 1 
sion  from  the  shippers;  the  goods  were  m  their 
ixwsession  during  the  voyage,  by  their  agent, 
the  master;  had  the  goods  arrived,  they  would 
still  have  been  in  their  possession,  by  their 
agents,  the  consignees.  If  the  goods  remained 
the  property  of  the  shippers  at  the  time  of  ship- 
ment, and  during  the  .voyage,  then  they  became 
the  properly  of  the  captors,  .;«rg  Mli.  They  re- 
mained the  property  of  the  shipi>ers,  because 
they  were  consigned  to  their  agents,  to  be  deliv- 
ered, contingenUy,  to  the  claimant.  Therefore 
the  goods  are  confiscable  as  prize  of  war.  The 
cases  of  Magee  and  Joneg,  and  of  Dunham  and 
RandolpJi,  are  in  point. 

Story,  J.,  delivered  the  opinion  of  the  court, 
and,  after  stating  the  facts,  proceeded  as  fol- 
lows : 

The  single  question  presented  on  these  factA 

1.— The  Merrimack,  Feliruary  term,  1814,  SCVanch, 
317. 

2*-  The  Merrimack,  February  terra,  1814. 

3.-  The  Venus,  February  term,  1814. 

4,— The  Frances,  February  term,  1815. 

.5.— The  Marv  and  Susan.    V'hU'  Supra,  p.  4«. 
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is.  in  whom  the  property  was  vested  at  the  time 
of  its  transit,  if  in  Mr.  LizaQr.  then  it  is  to  be 
restored ;  if  in  the  slnppers,  then  it  is  to  be  con- 
demned. It  is  contended,  in  behalf  of  the 
claimant,  that  the  goods  having  lieen  purchased 
by  the  order,  and  partly  with  the  funds,  of  Mr. 
Lizaur,  the  property  vested  in  him  inmiediate- 
ly  by  the  purchase,  and  the  contract  being  ex- 
ecuted by  the  sale,  no  delivery  was  necessary  to 
perfect  the  legal  title;  that  nothing  was  reserv- 
ed to  the  shippers  but  a  mere  right  of  stoppage 
in  traimtu  and  that  if  they  had  been  burnt  l^- 
fore  the  shipment,  or  lost  during  the  voyage,  the 
loss  must  have  fallen  on  Mr.  Lizaur. 
2 1 2*]  *The  doctrine  as  to  the  right  of  stoppage 
in  transitu,  cannot  apply  to  this  case.  That  right 
exists  in  the  single  case  of  insolvency,  and  pre- 
supposes, not  only  that  the  property  has  passed 
to  the  consignee,  but  that  the  possession  is  in 
a  third  person  in  the  transit  to  the  consignee. 
It  cannot,  therefore,  touch  a  case  where  the 
actual  or  constructive  possession  still  remains 
in  the  shipper  or  his  exclusive  agents.  In  gen- 
eral, the  rules  of  the  prize  court,  as  to  the  vest- 
ing of  property,  are  the  same  with  those  of  the 
common  law,  by  which  the  thing  sold,  after 
the  completion  of  the  contract,  is  properly  at 
the  risk  of  the  purchaser.  ^  But  the  question 
still  recurs,  when  is  the  contract  executed  ?  It 
is  certainly  competent  for  an  agent  abroad,  who 
purchases  in  pursuance  of  oraers,  to  vest  the 
property  in  his  principal  immediately  on  the 
purchase.  This  is  the  case  when  he  purchases  ex- 
clusively on  the  credit  of  his  principal,  or  makes 
213*]  an  absolute  appropriation  and  *des- 
ignation  of  the  property  for  his  principal. 
But  where  a  merchant  abroad,  in  pursuance  of 
orders,  either  sells  his  own  goods  or  purchases 

foods  on  his  own  credit  (and  thereby,  in  reality 
ecomes  the  owner),  no  property  in  the  goods 
vests  in  his  correspondent  until  he  has  done 
some  notorious  act  to  devest  himself  of  his  title, 
or  has  pailed  with  the  possession  by  an  actual 
and  unconditional  delivery  for  the  use  of  such 
correspondent.  Until  that  time  he  has  in  legal 
contemplation  the  exclusive  property,  as  well 
as  possession ;  and  it  is  not  a  wrongful  act  in 
him  to  convert  them  to  any  use  which  he  pleas- 
es. He  m  at  liberty  to  contract  upon  any 
new  engagements,  or  substitute  any  new  con- 
ditions in  relation  to  the  shipment.  These 
principles  have  been  frequently  recognized  in 
prize  causes  heretofore  decided  in  this  court.  ^ 
In  the  present  case,  the  delivery  to  the  master 
was  not  for  the  use  of  Mr.  Lizaur,  but  for  the 

1.— By  the  common  law.  the  ri^ht  of  property  in 
the  thlDfr  sold  Is  completely  vested  in  the  pun'haser 
by  the  execution  of  the  contract,  subject  to  the 
equitable  rljtrht  of  stoppaare  in  tranifilu  in  case  of 
insolvency,  and  where  toe  bill  of  iadiiisr  has  not 
been,  iu  the  meantime,  indorited  to  a  third  person. 
But  bv  the  civil  law,  the  rig-ht  of  property  was  not 
vested  in  the  purchaser,  unless  the  g'oods  were  paid 
for,  or  sold  on  a  credit.  Just.,  1,  2.-lit.  1,  s.  41.  Potnier 
Traite  de  Vente.  No.  322.  But  this  rule  \»  not  copied 
by  the  Napoleon  Code,  which,  on  the  contrary, 
adopts  a  principle  similar  to  that  of  the  common 
law.  ElU  UnvenU)Mt  txirfaitc  mtreleti  parties,  el 
la  pronrifte  est  a4'/flttM  de  droit  a  Vegardduend  veur, 
drs mion eat  convenn  de  la  chone et  du  j>rir,  q\uAque 
la  chone  n'aU  pas  encore  tie  Urvee  ni  leprix  paye. 
Code  Napoleon.  1,  3,  tit.  6.  c.  1,  No.  1583.  The  French 
Commercial  Code  also  subjects  the  ^oodi^  sold  to  the 
rijfht  of  Btoppaare  in  tranidtu,  by  the  vendor,  upon 
the  same  condition,  with  our  own  law.  Code  de 
Commerce,  1,  3,  tit.  3.    De  la  Kevondication. 

2.— Iu  The  Venus,  at  February  term,  1814,  on  the 
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consignees,  a  house  composed  of  the  same  per- 
sons *as  the  shippers,  ana  acting  as  their  [*2 14 
agents.  They,  therefore,  retained  the  con-stnict- 
ive  possession,  as  well  as  right  of  property, 
in  the  shippers;  and  it  is  apparent  from  the 
letter  that  the  shippers  meant  to  reserve  to 
themselves  and  to  their  agents,  in  relation  to 
the  shipment,  all  those  powers  which  owner- 
ship gives  over  property.  It  is  material,  also, 
in  this  view,  that  all  the  papers  respecting  the 
shipment  were  addressed  to  their  own  house, 
or  to  a  house  acting  as  their  agents,  and  the 

;  claimants  could  have  no  knowledge  or  control 
of  the  shipment,  unless  by  the  consent  of  the 
consignees,  under  future  arrangements  to  be 
dictated  by  them.     In  this  view  this  case  can- 

I  not  be  distinguished  from  that  of  Messrs.  Kitn- 

I  mell  and  Atcers;  and  it  steers  wide  of  the  dis- 
tinction upon  which  Messrs.  Wilkins'  claim 
was  sustained.^  The  authorities  also  cited  at 
the  argument  by  the  captors  are  exceedingly 
strong  to  the  same  eflFect.  T fie  Aurora*  ap- 
proaches very  near  to  the  present  case.  There 
the  shipment,  by  the  express  agreement  of  the 
parties,  was,  in  reality,  going  for  the  use,  and 
by  the  order,  of  the  purchaser,  but  consigned 
to  otlier  persons,  who  were  to  deliver  them  if 
they  were  satisfied  for  the  payment.  And  Sir 
William  Scott  there  quotes  a  case  as  having 
been  lately  decided,  where  goods  sent  by  a 
merchant  in  Holland  to  A,  a  person  in  Amer- 
ica, by  order,  and  for  account  of  B,  with  di- 
rections not  to  deliver  them  unless  satisfaction 
should  be  given  for  the  payment,  were  con- 
demned as  the  property  of  the  Dutch  shippers. 
*0n  the  whole,  the  court  are  unani-  r*215 
mously  of  opinion  that  the  goods  included  in  this 
shipment  were,during  their  tran8it,the  property, 
and  at  the  risk  of  the  shippers,  and,  therefore, 
subject  to  condemnation.     The  claim  of  Mr. 

'  Lizaur  must,  therefore,  be  rejected. 
tkntence  affirmed  with  cosUt. 

Arir— 2  0all.  288. 


[common  law.] 

RENNER&  BUSSARD  v.  MAR8HALL. 

The  commencement  of  another  suit  for  the  same 
cause  of  action  in  the  court  of  another  state  since 
the  last  continuance  cannot  t>e  pleaded  in  abate- 
ment of  the  oriirlnal  suit. 

If  matter  in  abatement  Is  pleaded  puUt  darrein 

claim  of  Messrs.  Ma^ee  &  Jones,  Washington,  J*.. 
in  delivering  the  opinion  of  the  court,  olwerv- 
ed :  ''To  effect  a  change  of  proRerty,  as  t>e- 
tween  seller  and  buyer,  it  is  essential  that  there 
should  be  a  contract  of  sale  agreed  to  by  both  par- 
ties, and  if  the  thing  agreed  to  be  purcnased  is  to 
be  sent  by  the  vendor  to  the  vendee,  it  is  necessary, 
to  the  perfection  of  the  contract,  that  it  should  be 
delivered  to  the  purchaser,  or  to  his  agent,  which 
the  master  of  a  ship  to  many  purposes  is  considered 
to  be."  And  adverting  to  the  fact^of  that  claim, 
he  further  sa>s:  "  The  delivery  of  the  goods  to  the 
master  of  the  vessel  was  not  for  the  use  of  Magee 
&  Jones,  any  more  than  it  was  for  the  shipper  solely, 
and  consequently  it  amounted  to  nothing  so  as  to 
devest  the  pro|>erty  out  of  the  shipper  until  Mageo 
should  elect  to  take  them  on  joint  account,  or  to 
act  as  the  agent  of  Jones." 

3.— The  Merrimack;  February  Term,  1814.  8. 
Cranch,  317. 


4.-4  Rob.,  21b. 
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continuance^  the  Judgment,  If  against  the  defend- 
ant, iB  peremptory. 

Where  the  action  is  brought  for  asuni  certain,  or 
which  may  be  rendered  certain  by  computation* 
Judgment  for  the  damages  may  be  entered  by  the 
court  without  a  writ  of  inquiry. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia  for  Washington  county.    The 
defendant  in  error,  at  June  term,  1813,  declared 
against  the  plaintiffs  in  error  in  asmmpsit,  upon 
an  inland  bill  of  exchange  drawn  by  one  Rootes 
on  Renner  &  Bussard,  and  accepted  by  them; 
to  which  declaration  they  pleaded  non-assump- 
-sit,  and  issue  was  thereupon  Joined,  and  the 
cause  was  continued  to  December  term,  1813. 
At  that  term  the  plaintiffs  in  error  appeared 
216*]  and  ♦pleaded  "  that,  aftet  the  last  con- 
tinuance of  the  plea  aforesaid,  to  wit,  the  first 
Monday  of  June,  in  the  year  one  thousand  ei^ht 
hundred  and  fourteen,  from  which  day  the  plea 
aforesaid  was  farther  continued  here  until  this 
day,  to  wit,  the  fourth  Monday  of  December,  in 
the  year  last  aforesaid,  and  before  this  day,  to  wit, 
on  the  nineteenth  day  of  October,  in  the  year 
last  aforesaid,   before    the  Superior  Court  of 
Chancery  of  the  commonwealth  of  Virginia. 
Ac,  the' plaintiff  exhibited  his  certain  bill  of 
complaint  against  the  defendants,   &c. ;   and 
also  against  one  Anthony  Buck  and  one  Miles 
Dowson,  complaining  and  alleging  in  his  said 
bill,  that  on  the  twelfth  day  of  October,  in  the 
year  one  thousand  eight  hundred  and  twelve, 
Thomas  R.  Rootes  drew  his  bill  of  exchange 
upon  the  defendants,  &c.     And  the  said  defend- 
ants further  say,  that  the  plea  aforesaid,  for 
which  the  said  defendants,  by  the  said  plaintiff 
in  the  said  bill  of  complaint  mentioned,  are  im- 
plied in  the  said  Superior  Court  of  Chancery 
as  aforesaid,  is  for  the  same  identical  matter 
and  cause  of  action,  of,  and  for  which  the  said 
plaintiff  hath  now  impleaded  the  said  defend- 
ants, Renner  &  Bussard,"  &c.     To  which  the 
ph&intiff  replied  the  prior  pendency  of  the  suit 
m  the  Circuit  Court;  and  the  defendants  re- 
joined in  substance  the  same  matters  as  con- 
tained in  their  plea,  whereupon  the  plaintiff 
demurred  specially.     Upon  which  the  court 
rendered  judgment   •*  that  the  plea  of  the  said 
Daniel  Renner  and  Daniel  Bussard  by  them 
above  pleaded,  to  the  writ  and  declaration  of 
the  said  Horace  Marshall,  and  the  plea  of  the 
^d  Daniel  Renner  and  Daniel  Bussard,  by 
217*]  way  *of  rejoinder  to  the  said  replication 
of  the  said  Horace  Marshall,  and  the  matters 
therein  contained,  are  not  sufficient  in  law  to 
preclude  him,  the  said  Horace  Marshall,  from 
maintaining  his  action  aforesaid;  therefore  it  is 
considered  oy  the  court  here  that  the  aforesaid 
Horace  MaMall  recover  against  the  said  Daniel 
Renner  and  Daniel  Bussard,  as  well  the  sum 
of,  <&€.,  his  damages,"  &c. 

The  cause  was  argued  by  J&nes  and  Ke}/  for 
the  plaintiff  in  error,  and  by  Lee  for  the  defend- 
ant m  error. 

Story,  »/..  delivered  the  opinion  of  the  court : 
The  first  question  in  this  case  is,  whether  the 
commencement  of  another  suit  for  the  siime 
cause  of  action  in  the  court  of  another  state, 
since  the  last  continuance,  can  be  pleaded  in 
abatement  of  the  original  suit.  It  is  very  clear 
that  it  cannot.  A  subsequent  suit  may  l>b  abat- 
ed by  an  allegation  of  the  pendency  of  a  prior 
suit;  but  the  converse  of  the  proposition  is.  in 
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personal  actions,  never  true.  The  decision  of 
the  Circuit  Court  of  the  District  of  Columbia 
overruling  the  plea  was  therefore  correct.  * 

♦The  next  question  is,  whether  the  [*818 
judgment  rendered  on  the  overruling  of  the 
plea  ought  to  have  been  peremptory,  or  an 
award  of  re^pondeaa  ouster.  This  point  is  com- 
pletely settled  by  authority.  If  matter  in 
abatement  be  pleaded  puis  darrein  continuance. 
the  judgment,  if  against  the  defendant,  is  per- 
einptory  as  well  on  demurrer  as  on  trial.* 

The  last  question  is,  whether  judgment  could 
be  entered  up  for  the  plaintiff  for  the  amount  of 
his  damages  by  the  court,  without  a  writ  of 
inquiry.  This,  also,  is  completely  settled  by 
authority  in  all  cases  whether  the  action  is 
brought  for  a  sum  certain,  or  which  may  be 
made  certain  by  computation." 

Judgment  affirmed  unth  costs. 

Cited— 18  Pot.  151:  7  Wall.  104;  Hemp.  48;  2  Mo- 
Lean,  31 ;  5  Bl88. 54. 
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The  Insurer  on  memorandum  artloles  is  only  lia- 
ble for  a  total  loss,  which  oan  never  happen  where 
the  carffo,  or  a  part  of  it,  has  been  sent  on  by  the 
Insured,  and  reaches  the  original  port  of  Its  des- 
tination. 

Where  the  ship  beingr  cast  on  shore  near  the  port 
of  destination,  the  afrent  of  the  Insured  employed 
persons  to  unlade  as  much  of  the  curaro  (of  corn)  as 
could  be  saved,  and  necu>ly  one-half  was  landed, 
dried,  and  sent  on  to  the  port  of  destination,  and 
sold  by  the  consignees  at  about  one  quarter  the 
price  of  sound  corai,  this  was  held  not  to  be  a  total 
loss,  and  the  Insurer  not  to  be  liable. 

ERROR  to  the  Cux;uit  Court  for  the  District 
of  Pennsylvania.    This  was  an  action  com- 
menced by  the  plaintiff  in  error,  upon  a  policy 

1.— The  exception  ret  judicata  applies  only  to 
final  or  definitive  sentences  in  another  state,  or  in 
n  foreign  court,  upon  the  merits  of  the  case;  and 
the  rule  has  even  been  applied  to  the  pendency  of 
a  CAU;»e  ill  an  inferior  court  in  the  same  state.  9 
Jubud.  Kep.,  221.  Howe  v.  Joy,  and  the  authorities 
there  cited.  SfAcfuwre^it  it  were  alleged  that  the 
Inferior  court  had  jurisdiction.  Fltzg.  314.  But 
whether  the  suit  be  pending  in  a  foreign  or  a  do- 
mestic court,  a  prior  suit  cannot  be  abated  by  the 
allegation  of  the  pendency  of  a  suit  subsequently 
brought. 

2.-See  1  Chltty  on  Plead.,  «3«. 

3.— See  2  Williams's  Saunders,  107,  Holdip  v.  Ot- 
wav,  note  2:  5  T.  R.  87,  Maunsell  v.  Lord  Masa- 
reene ;  8  T.  K.  328,  Butler  v.  Street ;  8  T.  R.  8»5,  Nel- 
son V.  Sheridan :  8  T.  K.  410,  Byron  v.  Johnson ; 
Dougl.  302,  Theluson  v.  Fletcher ;  1 H.  Bl.  232,  Rash- 
leigh  V.  Salmon  ;  1  H.  Bl.  529,  Andrews  v.  Blake;  I 
hTbI.  541,  Longman  v.  Fenn ;  3  Dall.  356,  Brown  v. 
Van  Braam;  1  DaU.  185,  Graham  v.  Blckham;  4 
T>all.  149.  Graham  v.  Blckham. 


Note. -The  rule  as  now  established  by  Jurispru- 
dence and  practice,  is  that  the  criterion  of  damage 
over  fifty  per  cent,  is  not  applicable  to  articles  In- 
sured free  from  average ;  and  '•  where  the  case  em- 
braces some  articles  within  and  some  without  the 
memorandum,  no  abandonment  for  mere  dettM-iora- 
tion  in  value  can  be  valid,  unless  the  damtige  to  the 
non-memorandum  articles  exceeds  a  moiety  of  the 
value  of  the  whole  goods  insured,  including  the 
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of  insurance  dated  the  14th  of  December,  1812, 
on  j;rood8  on  board  the  brig  Betsey,  at  and  from 
Cape  Henry  to  Lisbon,  at  a  premium  of  six  per 
cent.,  on  which  $5,000  were  underwritten  by 
the  defendants,  and  valued  at  that  sum,  de- 
clared to  be  against  all  risks,  except  British 
capture,  warranted  American  proj)erty.  The 
jury  found  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  upon  the  following 
facts  aCTeed  by  the  parties:  The  car^  con- 
sisted of  4,406  bushels  of  Indian  corn,  100  bar- 
rels of  navy  bn»ad,  and  20  barrels  of  com  meal. 
The  brig  sailed  from  Baltimore  on  the  11th  of 
Noveml)er,  1812,  and  from  Cape  Henry  on  the 
18th  of  the  same  month.  She  experieiiecd,  on 
the  voyage,  many  and  severe  gales  of  wind.  On 
220*]  *the  18th  of  December  she  passed  the 
rock  of  Lisbon,  and  came  to  anchor  about  four 
miles  below  Belem  Castle.  She  leaked  consider- 
ably in  consequence  of  the  injury  she  had  sustain- 
ed from  the  severe  gales  to  which  she  had  been 
exposed.  After  passing  the  rook  the  wind  died 
away,  and  the  current  being  adverse,  she  came 
to  anchor.  The  master  and  sujiercargo  landed, 
went  through  the  customary  forms  at  Belem  to 
obtain  a  pennit  to  pass  the  castle,  and  then 
proceeded  to  Lisbon.  The  health  boat  visited 
the  brig,  and  ordered  her  to  get  above  the  castle 
as  soon  na  possible.  On  the  19th  she  was 
again  exposed  to  a  heavy  and  fatal  gale,  and 
drove  ashore  near  to  .Belem  Castle,  the  sea 
breaking  over  her,  and  the  crew  hanging  by 
the  riggmg  to  preserve  their  lives.  The  super- 
cargo considered  both  vessel  and  cargo  as  totally 
lost.  By  directions  of  the  custom-house,  as 
much  of  the  cargo  as  could  he  got  out  was  un- 
laden by  a  number  of  French  prisoners,  who 
were  employed  for  that  purpose.  The  cargo 
was  all  wet,  and  the  part  of  it  which  was  then 
taken  out  was  carrieci  to  the  fort,  where  it  was 
spread  and  dried.  From  thence  it  was  carried 
to  Lisbon  in  lighters,  and  was  sold  in  the  corn 
market  by  the  consignee  of  the  cargo.  The 
quantity  so  saved  and  sold  amounted  to  al>out 
1,988  bushels,  which  was  sold  at  50  cents  a 
bushel,  whereas  the  price  of  sound  com  was 
|i2.25  a  bushel.  The  supercargo  petitioned  for 
libertv  to  sell  the  com  at  the  place  where  it  was 
tiret  deposited  and  dried,  which  could  not  l>e 
granted,  and  he  was  obliged  to  submit  to  the 
custom  of  the  place,  and  allow  it  to  be  sold  at 


the  corn  market.  *The  brig  was  so  r*221 
completely  wrecked  that  she  was  sold,  with 
her  materials,  where  she  lay,  in  lots.  Had  the 
supercargo  been  left  to  the  free  exercise  of  hi& 
own  judgment,  he  would  not  have  attempted 
to  save  any  part  of  the  cargo,  in  consequence*- 
of  the  total  damage,  and  the  great  expense  of 
saving  it.  The  net  proceeds  of  the  cargo  were 
not  much  more  than  the  expenses  of  saving  it, 
including  those  of  the  supercargo.  The  port 
of  Lislx)n  commences  above  Belem  Castle,  and 
the  custom  of  the  plaee  is  to  discharge  cargoes, 
of  corn  between  that  castle  and  Cantara,  which 
latter  place  is  from  one  to  two  miles  below  Lis- 
bon. The  ve^isel  never  arrived  at  her  port  of 
discharge.  On  the  22d  of  December  she  was 
entered  at  the  custom-house  by  the  American 
vice-consul,  which  he  said  was  necessary;  but 
port  dues  do  not  attach  to  vessels  till  they  pasK 
the  castle.  Still,  as  part  of  the  cargo  was  car- 
ried to  Lisbon,  the  entry  was  made  by  the  con- 
sul, and  the  dues  were' paid.  On  the  11th  of 
March,  1818,  the  plaintiff,  having  received 
notice  of  the  shipwreck,  offered  to  abandon » 
which  was  refused.  Upon  these  facts  the  Cir> 
cuit  Court  gave  judgment  for  the  defendants^ 
and  the  cause  was  brought  by  writ  of  error  iuti> 
this  court. 

Pinkney,  for  the  plaintiff.  By  the  shipwreck^ 
and  breaking  up  of  the  voyage,  the  plaintilf 
was  entitled  to  abandon ;  and  there  is  no  dis- 
tinction in  law  in  this  respect  between  memo- 
randum articles  and  general  articles.  The 
wreck  disabled  the  ship  from  transporting  the 
commodity,  and  the  insured  was  not  obliged  to 
*tind  another  vehicle  to  carry  it  on.  [*22^ 
Here  more  than  a  moiety  of  the  thing  msured 
was  annihilated,  to  say  nothing  of  the  deteriora- 
tion of  the  rest.  By  the  contract,  it  became 
the  duty  of  the  agent  of  the  insured  to  labor 
about  the  thing;  and,  if  the  wreck  and  conse- 
quent damage  justified  the  right  of  abandon- 
ment, what  effect  can  the  conduct  of  the  super- 
cargo have?  The  subsequent  transportation 
can  have  no  effect  on  the  right  of  abandon- 
ment ;  the  supercargo  was  compelled  to  carry  it 
on  by  the  Portuguese  government  for  the  sup- 
ply of  the  capital.  The  law  holds  that  the  in- 
sured shall  not  abandon  in  the  case  of  memo- 
randum articles  upon  deterioration  merely. 
This  is  not  a  mere  technical  total  loss;  it  is  the 


memorandum  articles."  Marcardler  v.  Clies.  Ins. 
Co.,  »  Cranch,  39  per  8tor>',  J..  2  Phill.  on  Ins,,  sec. 
1615;   Aranzemendl  v.  Louis.  Ins.  Co.,  2  IjOuIs.  K. 

About  1740  a  stipulation  was  introduced  in  poli- 
cies, tiiat  upon  certain  enumerated  articles  of  a 
quality  peculiarly  perishable,  the  insurer  shall  not 
be  answerable  for  m\y  partial  loss  whatever.  This 
stipulation  is  made  by  u  memorandum  at  the  bot- 
tom ot  the  policy.    Mursh.  on  Ins.  138, 130. 

"  From  the  first  inttpduction  of  this  clause  in  1749 
to  the  present  time,  the  underwriter  has  never  l)een 
held  answerable,  but  where  there  has  been  a  total 
loM  of  the  articles  mentioned  in  it."  Per  Jus- 
tice Buller,  cited  Marsh,  on  Ins.  145;  Idem.  149,  LV). 

An  insurance  a^^ainst  total  loss,  or  with  the  ex- 
ception (»f  particular  averng-e,  the  two  forms  being 
equivalent,  excludes  a  total  constructive  loss  ou 
account  of  damaKcn  to  the  article,  so  long-  as  it  re- 
mains in  specie,  and  can  be  transported  in  the  Bame 
ship,  or  another  can  be  had  to  transport  it.  to  the 
port  of  destiuaticm,  so  as  to  be  there  of  value,  as 
l>einfr  the  sort  of  article  which  it  was  at  the  time  of 
being  shipped.  'Z  Phill.  on  Ins.,  sec.  17»i7;  Brooks  v. 
J^ouis.  Ins.  Co.,  4  Martin.  N.  S.  040,  081;  Mun-ay  v. 
Hatch,  0  Mass.  K.  405. 

70 


There  can  be  no  recovery  in  case  of  loss  of  memo> 
randum  articles,  when  any  uortion  thereof  arrives 
In  specie  at  the  port,  of  destination,  although  pos- 
sessing no  value  there.  1  Car.  190 ;  1  John.  23ft :  i 
Wend.  33;  De.  Peystor  v.  Sun.  Ins.  Co.,  19  N.  Y.  272 i 
Astor  V.  Un.  Ins.  Co.,  7  Cow.  :3(J2 ;  MarcHMlier  v.  Ches. 
Ins.  Co.,  8  Cranch,  39  ;  Hugg  v.  Augusta  Ins.  Co.,  I 
How.  595 ;  Bullard  v.  Roger  W.  Ins.  Co.,  1  Curt.  C. 
C.  148;  Gucrlain  v.  Col.  Ins.  Co.,  7  John.  567. 

.\b  to  what  is  a  total  loss  of  memorandum  arti- 
cles. Gordon  v.  Rrown,  2  John.  150;  DePeyater  v. 
Sun.  Mut.  Ins.  Co.,  19  N.  Y.?<2;  8.  C.  17  Barb.  306; 
12  N.  Y.  Leg.  Obs.  75;  Bryan  v.  N.  Y.  Ins.  Co..  2& 
Wend.  617;  Murray  v.  Harm.  Ins.  Co.,  68  Btirb.  9; 
Wallenstein  v.  Columbian  Ins.  Co..  44  N.  Y.  204; 
McCall  v.  Sun  Ins.  Co.,  M  Supr.  Ct.  R.  2  J.  &  S.,  N. 
Y.,  813;  S.  C.  39  Id.  :«0;  Young  v.  Pac.  Ins.  Co.,  34 
Sup.  Ct.  R.  J.  &  S.  N.  Y.  321 ;  Robei-t»(»n  v.  Atl.  Ins. 
Co..37Sup.Ct.  R.  J.  &S.  N.  Y.  442;  Phill.  on  Ins* 
See  1768.  1770;  Reimcr  v.  RIngrose,  21)  L.  J.  R.  N.  8. 
Exch.  175,  4  Eng.  L.  &  Kq.  R.  388;  Roux  v.  Salva- 
dor, 1  Blng.  N.  0.  526;  Murray  v.  Hatch.  6  Mass.  465; 
Skinner  v.  West.  Ins.  Co.,  19  La.  R.  273;  Parry  v. 
Aberdein,  7  Bam  &  C.  411:  Judah  v.  Randall,  2" 
Caine's  Cas.  324 ;  Insurance  Co.  v.  Fogarty,  19  Walk 
540. 
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same  thing  a&  if  the  waves  of  the  sea  had 
washed  this  portion  of  the  car^o  up  to  Lisbon. 
The  usage  of  the  government,  in  compelling  a 
sale  in  such  cases,  must  have  been  equally 
known  to  both  parties,  and  ought  to  operate 
equally  on  boih. 

Harper^  contra.  1.  A  distinction  is  here  at- 
tempted to  be  taken,  on  account  of  the  nature 
of  the  peril  by  whicli  the  loss  was  occasioned. 
But  the  law  prescribes  that  the  insured  must 
carry  on  memorandum  articles,  if  possible,  in 
another  vehicle.  No  degree  of  injury,  short  of 
total  destruction,  will  justify  the  insured  in 
abandoning  without  making  an  effort  to  carr^' 
on  the  articles;  and  their  actual  arrival  at  the 
port  of  destination,  no  matter  how,  prevents 
abandonment. '  Our  policies  contain  no  Htipu- 
1223*]  lation  similar  *to  those  in  the  English, 
aa  to  ''standing  of  the  ship."  in  the  case  of 
memorandum  articles.  Wreck  cannot  help  the 
insured,  where  the  consequence  is  the  destruc- 
tion of  the  voyage  only,  without  the  actual  de- 
struction of  the  tiling.'  The  right  of  abandon- 
ment exists  while  the  peril  of  total  loss  exists ; 
but  when  the  article  Is  saved  from  that  peril 
the  right  no  longer  exists.'^  2.  The  right  of 
abandonment  was  not  exercised  in  due  time; 
not  until  after  the  peril  had  ceased.  Memoran- 
dum article*  may  be  abandoned  while  they  are 
submerged,  or  the  hand  of  the  enemy  is  ui>on 
them;  but  here  the  loss  of  the  voyage  was  re- 
paired by  other  means  found  to  carry  on  the 
go«xls  before  the  abandonment  is  made.'*  Thev 
were  transported,  not  by  violence,  but  accord- 
ing to  the  usage  of  the  country;  and  the  parlies 
must  be  ctjnsidered  in  law^  as  having  a.s.sented 
to  this  usage. 

Pitikn4:y,  in  reply.  If  the  insured  was  not 
oblieed  to  cariy  on  the  commodities,  and  he 
would  liave  hacf  a  right  to  abandon  at  the  time, 
nothing  subsequent  has  devested  it.  The  sole 
object  of  the  memorandum  clause  is  to  exempt 
the  insurer  from  liability  for  deterioration  only, 
and  the  reason  was  the  inherent  tendency  of 
these  articles  to  decay.  The  destruction  of  the 
vehicle,  and  the  destruction  of  the  greater  part 
224*]  of  the  things  transported,  justitied  *the 
abandonment.  None  of  the  cjises  cited  apply 
to  this  caK(»;  and  the  insurer  knew  of  the  usage 
as  well  as  the  insured.  If  this  case  be  deter- 
mined not  to  l>e  a  case  justifying  abandonment, 
on  account  of  the  sjiving  of  so  small  a  part, 
what  case  of  abandonment  of  memorandum 
articles  can  exist?  The  abandonment  was  in 
time,  because  made  in  gooil  faith,  and  as  soon 
as  the  insured  knew  of  the  peril. 

Washington,  J.,  delivered  the  opinion  of 
the  court,  and,  after  stating  the  facts,  proceed- 
ed as  follows: 

All  considerations  connected  with  the  loss  of 
the  cargo,  in  respect  to  quantity  or  value,  may 
at  once  be  dismissed  from  the  case.  As  to 
memorandum  articles,  the  insurer  agrees  to  pay 


L— Marshall  on  Insurance,  Condy's  ed.  ;£33,  and 
the  cases  there  cited. 

2.— 1  Gaines's Rwill,  Ma^rath  &  Hug^ns  v.  Church; 
3  Gaines's  K.,  Nellson  ct  al.v.  The  Columbian  Insur- 
ance Go. ;  9  Johns.  K.,  Shciffelin  v.  The  Now  York 
Insurance  Co.;  %  Camp.  N.  P.  Cases,  fl:^,  Wilson  v. 
The  Hoyal  Insurance  Co. ;  7  East,  8H,  Anderson  et 
al.  v.  The  Royal  Insurance  Co. 

3.-fbid. 
Wheal.  1. 


for  a  total  loss  only,  the  insured  taking  upon 
himself  all  partial  losses  without  exception. 

If  the  property  arrive  at  the  port  of  dis- 
charge, reduced  in  quantity  or  value  to  any 
amount,  the  loss  cannot  be  said  to  be  total  in 
reality,  and  the  insured  cannot  treat  it  tis  a 
total,  and  demand  an  indemnity  for  a  partial 
loss.  There  is  no  instance  where  the  insured 
can  demand  as  for  a  total  loss  that  he  might 
not  have  declined  an  abandonment,  and  de- 
mand a  partial  loss.  But  if  the  property  in- 
sured be  included  within  the  memorandum,  he 
cannot,  under  any  circumstances,  call  upon  the 
insurer  for  a  partial  loss,  and,  consequently,  he 
cannot  elect  to  turn  it  into  a  total  loss.  These 
principles  are  clearly  established  by  the  cases  of 
Miwm  V.  Skurrai/,*  Neilmn  *v.  The  r»225 
Colunibiiin  Insurance  Cmnjxiny,^  Cocking  v. 
Ft'ozer,^  M' Andrews  v.  Vaugtuin,'  Dywn  v. 
Ro\i^roft,^WMdi  Magratfi  and  liwjginn  v.  Ghnrch.^ 
The  only  question  that  can  possibly  arise,  in 
relation  to  memorandum  articles,  is  whether 
the  loss  was  total  or  not;  and  tliis  ciin  never 
happen  where  the  cargo,  or  a  part  of  it,  has 
been  sent  on  by  the  insureil,  and  reaches  the 
original^  port  of  its  destination.  Being  there 
specifically,  the  insurer  has  complied  with  his 
engagements;  everything  like  a  promise  of  in- 
demnity against  loss  or  damage  to  the  cargo 
being  excluded  from  the  policy.  If  the  ques- 
tion turn  upon  the  totality  of  the  loss,  uncon- 
nected with  the  subject  of  loss  by  deterioration 
of  the  cargo  in  value,  or  reduction  in  quantity, 
there  is  no .  difference  between  memorandum 
and  other  artioles.  If  the  loss  be  total  in  real- 
ity, or  is  such  as  the  insured  is  permitted  to 
treat  as  such,  he  is  entitled  to  abandon  and 
recover  as  for  a  total  loss  in  the  case  of  memo- 
randum articles,  but  always  with  this  excep- 
tion, that  he  is  not  permitted  to  turn  a  partial 
into  a  total  loss.  Keeping  this  distinction  in 
view,  the  loss  of  the  voyage  by  capture,  ship- 
wreck, or  otherwise,  may  be  treated  as  a  total 
loss.  This  is  the  doctrine  in  the  case  of  Dymn 
v.  Boitcroft,  in  which  the  right  to  abandon  was 
placed,  not  upon  the  ground  of  deterioration  of 
the  cargo,  but  upon  the  justifiable  necessity 
which  resulted  from  it  of  throwing  the  cargo 
overlx)ard;  *this  was,  in  effect,  the  [*22B 
same  thing  as  if  it  had,  in  a  storm,  been  swept 
from  the  deck.  Such,  too,  was  the  case  of 
Mannirif/  v.  y<.wnJmm.  '^  In  Cocking  v.  Frazer 
no  such  necessity  existed,  and  the  bre^akin^  up 
of  the  voyage  was  attempted  to  be  justified  by 
the  damaged  state  of  the  cargo,  which,  per  »e, 
did  not  justify  the  insured  in  putting  an  end  to 
the  voyage,  and  thus  to  turn  a  partial  loss,  for 
which  the  insurer  was  not  liable,  into  a  total 
loss.  Magrath  and  Huggins  v.  Church  estab- 
lishes the  same  doctrine.  Now,  what  is  the 
present  case?  The  ship  being  thrown  on  shore, 
within  a  mile  or  two  from  her  port  of  destina- 
tion, the  agent  of  the  insured  employs  pereons 
to  unlade  as  much  of  the  ciirgo  as  could  be 

4.- At.  N.  P.  1780;    Park.  116;    Marshall,  Condy's 
ed..  t&i. 

5.-3  Gaines's  Rep.  108. 

6.— Park,  \U ;  Marshall,  227,  Condy's  ed. 

7.— At.  N.  P.  1703;  lb. 

8.-3  Bos.  &  Pul.  474. 

9.— 1  Gaines's  Rep.  196. 

10.— Park,  109. 
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saved,  and  nearly  one-half  was,  by  his  exer- 
tions, landed,  dri^d,  and  sent  to  the  market  at 
Lisl)on,  and  sold  by  the  consignees  at  about 
one-quarter  the  price  of  sound  corn,  leaving  a 
very  inconsiderable  sum  for  the  ovrner,  after 
paying  the  expenses.  Is  not  this  precisely  the 
case  of  Neilwn  v.  T?ie  Colvmbian  Insurance 
Company,  and  Anderson  v.  Die  same,^  with  this 
difference  only,  that  in  the  first  case  the  in- 
sured declined  sending  on  the  corn,  when  he 
might  have  done  so,  and,  consequently,  he  was 
not  permitted  to  turn  a  partial  into  a  total  loss 
by  his  own  neglect;  and,  in  the  latter  case,  part 
of  the  cargo  having  been  rescued  from  the 
wreck,  before  the  oner  to  abandon  was  made, 
the  insured  could  not  claim  as  for  a  total 
loss,  either  on  account  of  the  injury  which 
227*J  *the  corn  had  sustained  or  of  his  own 
act  in  not  sending  it  forward  to  its  port  of  des- 
tination. In  the  case  now  before  the  court,  the 
car^o  which  was  saved  was  sent  forward  and 
sold  at  the  port  of  its  destination. 

In  addition  to  the  cAses  above  referred  to,  the 
cases  of  Biays  v.  The  Chesapeake  Insurance  Com 
228*J  pany,*  *and  Ma/rcardier  v.  The  Chesa- 


peake Insurance  Company,^  in  this  court,  are* 
strongly  applicable  to  the  present,  and  seem,  in 
a  *great  measure,  to  settle  it.  But  it  is  r*22^ 
contended,  by  the  counsel  for  the  plaintiff,  that 
if  the  loss  be  such  *as  that  the  insured  [*230 
might  at  *one  time  have  treated  it  as  total,  it 
continues  to  be  so,  unless  at  the  time  when  the- 
*offer  to  abandon  is  made  clear  of  the  [*231 
effects  of  the  peril,  and  in  a  condition  to  prose- 
cute the  voyage,  it  is  restored  to  his  possession. 
Now,  this  is  certainly  not  the  condition  of 
property,  which,  at  the  time  of  the  offer  to 
abandon,  is  in  the  possession  of  a  recaptor,  who 
has  a  right  to  retain  it  until  he  is  paid  his  sal- 
vage.  But,  in  the  present  case,  the  com  never 
was  out  of  the  possession  of  the  agents  of  the 
insured,  who  exercised  every  act  of  ownerships 
over  it,  subject,  nevertheless,  to  the  laws  and 
customs  of  the  country  to  which  it  was  sent, 
with  which  the  insurer  and  insured  are  sup- 
posed to  have  been  acquainted  at  the  time  they 
entered  into  this  contract,  and  to  which  they 
impliedly  agreed  to  submit.  The  cargo,  which 
was  landed,  not  only  continued  in  the  posses- 
sion and  under  the  direction  of  the  a&rcnts  of  the 


1.— dCalnes'sRep.  106. 

2.— February  terra,  1813.  This  was  an  insurance 
on  hides,  "warranted  by  the  assured  free  from 
averacre,  unless  fi^eneral."  The  declaration  was  for 
a  total  loss  by  perils  of  the  seas ;  but  It  appeared  in 
evidence  that  3,288  hides  (the  whole  numlTer  insured 
beinff  U,565)  were  nut  on  board  of  a  lij^hter,  to  be 
transported  from  the  vessel  to  their  place  of  desti- 
nation; that  the  liarhter,  on  the  pak^affe  to  the 
shore,  was  sunk,  by  which  accident*789  of  the  hides, 
of  the  value  of  $4,000,  were  totally  lost^  and  the 
residue,  to  the  number  of  2,491,  were  fished  up  and 
saved  at  the  expense  of  $6,000,  which  were  paid  by 
the  Insured.  The  hides  thus  saved  were  delivered 
to  his  agreut,  and  sold  on  his  account.  The  whole 
sum  insured  on  the  cargro  was  $25,000.  In  deliver- 
ing the  opinion  of  the  courts  It  was  remarked  bj' 
Llvingrston,  J.,  that  whatever  might  have  been  the 
motive  to  the  introduction  of  this  clause  in  policies 
of  insurance,  which  was  done  as  early  tis  tne  year 
1749,  and,  most  probably,  with  the  intention  of  pro- 
tecting insurers  agtiinst  losses  arising:  solely  from  a 
deterioration  of  the  article  bv  its  own  perishable 
quality,  or  whatever  amblgruity  might  once  have 
existed,  from  the  termavcrafc  being  used  in  differ- 
ent senses,  that  is,  as  signlfymg  u  contribution  to  a 
general  loss,  and  also  a  particular  or  partial  injury 
falling  on  the  subject  Insured,  it  was  well  under- 
stood at  the  present  day,  with  respect  to  such  arti- 
cles, that  underwritei-s  are  free  from  all  partial 
losses,  of  every  kind,  which  do  not  arise  fi*om  a  con- 
tribution towards  a  general  average.  It  only  i-e- 
malned,  then,  to  examine  (and  so  the  question  had 
been  properly  treated  utthe  bar)  whether  the  hides 
which  were  sunk,  and  not  reclaimed,  c<mstltuted  a 
total  or  partial  loss,  within  the  meiming  of  this 
policy.  It  had  been  considered  tis  total  by  the  coun- 
sel for  the  insured,  but  the  court  could  not  perceive 
any  ground  for  treating  it  in  that  way,  inasmuch 
as  out  of  many  thousand  hides  which  were  on  board 
not  quite  800  were  lost,  making  in  point  of  value 
somewhat  less  than  one-sixth  part  of  the  sum  insur- 
ed. If  there  were  no  memorandum  in  the  way,  and 
the  plaintiff  had  gone  on  to  recover,  as  in  that  cose  he 
mignt  have  done,  it  was  perceived  at  once  that  he 
must  have  had  Judgment  only  for  a  partial  loss, 
which  would  have  been  equivalent  to  the  injury 
actually  sustained.  But,  without  having  rec-ourse 
to  any  reostming  on  the  subject,  the  proposition  ap- 
peared too  self-evident  not  to  command  universal 
assent,  that  when  only  a  part  of  a  cargo,  consist- 
ing all  of  the  same  kind  of  articles,  is  Tost  in  any 
way  whatever,  and  the  residue  (which  in  this  case 
amounted  to  much  the  greatest  part)  arrives  in  safe- 
ty at  its  port  of  destination,  the  loss  cannot  but  be 
partiaK  and  that  it  must  forever  be  so  as  long  as  a 
part  continues  to  be  less  than  the  whole.  This,  then, 
being  a  particular  loss  only,  and  not  resulting  from  a 

feneral  average,  the  c<.>urt  was  of  opinion  that  the 
efendants  were  not  liable  for  it. 
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3.— February  tetm,  1814.     This  was  an  action  on  & 

{mlicj"  of  Insurance  for  $31,000,  upon  any  kind  of 
awful  goods  on  board  the  brig  Betse)',  on  a  voyage 
from  New  Yo  rk  toNantez.  The  cargo  was  of  the  in- 
voice value  of  $29,889,  of  which  $7,4o9  were  Jn  mem- 
orandum articles.    The  brig  sailed  on  the  voyage^ 
but  was  compelled,  by  stress  of  weather  and  other 
accidents,  to  bear  away  for  the  West  Indies,  and  ar- 
rived at  Antigua,  where  the  muster  applied  to  the 
Court  of  Vice- Admiralty  for  a  survey ;  upon  which 
the  cargo  was  landed,  and  ordered  by  the  court  to 
be  sold  for  the  benefit  of  the  concerned.  Under  thia 
le  the  net  proceeds  of  the  cargo  amounted  to 
13,767,  and  of  the  memorandum  articles  to  S6i863. 
e  vessel  was  repaired  within  a  reasonable  time, 
I  tuid  capabl^of  performing  the  voyage  with  the  orlg- 
I  inai  cargo,  but  the  master  abtmdoned  the  voyage 
at  Antigua.     Of  the  cargo  99  bags  of  coffee  were 
spoiled  and  thrown  overlward,  and   the   residue 
greatly  damaired  by  the  perils  of  the  seas ;  and  the 
whole  cargo,  including  the  memorandum  articles^ 
sustained  a  damage  during  the  voyage,  exceeding 
a  moiety  of  its  ortginal  value.  Within  a  reasonable 
time  after  receiving  information  of  the  loss,  the 
plaintiff  abandoned  the  whole  cargo  to  the  under- 
writers.   The  plaintiff  contended  that  he  was  en- 
titled to  recover  as  for  a  total  loss  of  the  caivo  In- 
sured, including  the  memorandum  articles.   Stor^'. 
J.,  who  delivered  the  opinion  of  the  court,  stated 
that  a  technical  total  loss  might  arise  from  the  mere 
deterioration  of  the  cargo,  by  any  of  the  perils  In- 
sured against,  if  the  deterioration  be  ascertained  at 
an  intermediate  port  of  necessity  short  of  the  port 
of  destination.  In  such  cose,  although  the  ship  be  in 
a  capacity  to  perform  the  voyage,  ^et,  if  the  voyage 
be  not  worth  pursuing,  or  the  thmg  insured  be  so 
damaged  and  spoiled  as  to  be  of  little  or  no  value, 
the  insured  has  a  right  to  abandon  the  projected 
adventure,  and  throw  upon  the  underwriter  the 
unprofitable  and  disastrous  subject  of  insurance. 
It  had,  therefore,  been  held  that  if  a  cargo  be  dam> 
aged  in  the  course  of  the  voyage,  and  it  appear  that 
what  has  been   saved  is  less  in  value  than   the 
amount  of  the  freight,  it  is  a  clear  case  of  a  total 
loss.     It  did  not,  however,  appear  that  the  exact 
quantum  of    damage  which  shall  authorize    an 
abandonment  as  for  a  total  loss  had  ever  become 
the  direct  subject  of  adjudication  in  the  English 
courts.     The    celebrated   Le  Guidon,    c.    7,   art. 
1,  considers  that  a  damage  exceeding  the  moiety 
of  the   value  of  the  thing  insured   is  sufficient 
to  authorize  an  abandonment.     This  inile    had 
received    some  countenance  from  more    recent 
elementary   writers;   and  from    its  public  con- 
venience and  certainty,  had  been  adopted  as  a  gov- 
erning principle  in  some  of  the  most  respectable 
commercial  states  in  the  Union,  and  was  now  so 

Senerally  established  as  not  easily  to  be  shaken.    1 
ohns.  Cas.,  141 ;  1  Johns.  Rep.,  335,  406;  Marshall 
on  Insurance,  662,  note  92,  Condy's  edit. :  Park,  194, 
6th  edit.    But  this  rule  has  been  deemed  not  to  ex- 
Wheat.  1 
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insured,  but  it  was  relieved  from  the  effects  of 
Ihe  peril,  as  between  the  insurer  and  insured, 
Hnd  it  was  not  only  in  a  condition  to  prosecute 
the  voyage,  but  it  did  in  reality  complete  it. 
Upon  the  whole,  it  is  the  opinion  of  the  court 
that  this  is  not  such  a  loss  as  the  defendants  en- 
gaged to  indemnify  against,  and  that  judgment 
Should  be  given  in  their  favor. 
Judgment  affirmed.^ 

Cited— 7  How.  eOtt;  19  Wall.  643;  3  Sumn,  2i4;  3 
Hason,  443 :  6  Blatchf .  324. 


233*]  *[COMMON   LAW.] 

WELCH  r.  MANDEVILLE. 

A  nominal  plaintiff,  suingr  for  the  benefit  of  bis 
assignee,  cannot,  by  a  dismissal  of  the  suit  under  a 
ooUusive  airrecment  with  the  defendant,  create  a 
Talid  bar  against  any  subsequent  suit  for  the  same 
cause  of  action. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia  for  Alexandria  county.     This 


was  an  action  of  covenant  brQught  in  the  name 
of  Welch  (for  the  use  of  Prior)  aj^ainst  Mande- 
ville  &  Jamesson.  The  suit  abated  as  to  James- 
son  bv  a  return  of  no  inhabitant.  The  defend- 
ant, Mandeville,  filed  two  pleas.  The  second 
plea,  upon  which  the  question  in  this  court 
arises,  states,  that  on  the  5th  of  July,  1806, 
James  Welch  impleaded  Mandeville  &  James- 
son,  in  the  Circuit  Court  of  the  District  of 
Columbia,  for  the  countv  of  Alexandria,  in  an 
action  of  covenant,  in  which  suit  such  proceed- 
ings were  had,  that,  afterwards,  to  wit,  at  a 
session  of  the  Circuit  Court,  on  the  8l8t  day  of 
December,  1B07,  "the  said  James  Welch  came 
into  court  and  acknowledged  that  he  would  not 
further  prosecute  his  said  suit,  and  from  thence 
altogether  withdraw  himself."  The  plea  then 
avers  that  the  said  James  Wejch,  in  the  plea 
mentioned,  is  the  same  person  in  whose  name 
the  present  suit  is  brought,  and  that  the  stiid 
Mandeville  «fe  Jamesson,  in  the  former  suit,  are 
the  same  persons  who  are  *defendant8  [*234r 
in  this  suit,  and  that  the  cause  of  action  is  the 
same  hi  both  suits.     To  this  plea  the  plaintiff 


tend  to  a  cargo  consisting  wholly  of  memorandum 
articles.  The  legal  effect  of  the  memorandum  is  to 
protect  the  unoerwriters  from  all  partial  losses ; 
and,  if  a  loss  by  deterioration,  exceeding  a  moiety 
in  value,  would  authorize  an  aband(mment,  the 
great  object  of  the  stipulation  would  be  complete- 
ly evaded.  It  seems,  therefore,  to  be  the  settled 
dcKJtrine  that  nothing  short  of  a  total  extinction, 
either  physical  or  in  value,  of  memorandum  arti- 
cles, at  an  intermediate  port,  would  entitle  the  in- 
sured to  turn  the  case  into  a  total  loss,  where  the 
voyage  is  cai  able  of  being  performed.  And,  per- 
haps, even  as  to  an  extinction  in  value,  where  the 
commodity  specificallv  remains,  it  might  yet  be 
deemed  not  quite  Bettled  whether,  under  the  like 
ctreumstances.  It  would  authorize  an  abandonment 
for  a  total  loss.  The  case  before  the  court  was  of  a 
mixed  character.  It  embraced  articles  of  both  de- 
scriptions; some  within,  and  some  without,  the 
pur\'iew  of  Uie  memorandum.  If,  in  such  a  case,  a 
deterioration  exceeding  a  moiety  in  value    be  a 

E roper  case  of   technical  total  loss,  it  will  fol- 
>w     that,   in  many  cases,   the  underwriter  will 
indirectly    be   rendered    responsible    for  partial 
losses  on    the  memorandum  articles.     Suppose, 
in  such  a  case,  the  damage  to  the  memorandum 
articles   were    40   per    cent.,   and   to   the   other 
articles    10  per   cent.,   in    the    whole    amount- 
ing  to   half  the    value  of  the  cargo,  the  under- 
writer would  be  responsible  for  a  technical  total 
loss,  and  thereby  made  to  bear  the  whole  damage, 
from  which  the  memorandum  meant  to  exempt 
him.    Indeed,  cases  might  arise  in  which  the  dam- 
age might  exclusively  fall  on  memorandum  arti- 
cles :  and,  if  it  exceecfed  the  moiety  in  value  of  the 
whole  cargo,  might  load  him  with  the  burden  of  a 
partial  loss,  in  manifest  contravention  of  the  in- 
tention of  the  parties.    A  construction  leading  to 
Buch  a  consequence  could  not  be  admitted  unless 
it  be  .unavoioable,  and  the  court  were  entirely 
stttisfled  that  such  a  construction  ought  net  to  pre- 
vail.   The  underwriter  is,  in  all  cases  of  deteriora- 
tion, entitled  to  an  exemption  from  partial  losses 
on  the  memorandum  articles ;  and,  in  order  to  ef- 
fectuate this  right,  it  was  necessary,  where  a  tech- 
nical total  loss  is  sought  to  be  maintained,  upon 
the  mere  ground  of  deterioration  of  the  cargo,  at 
an  intermediate  port^  to  a  moiety  of  its  value,  to 
exclude  from  that  estimate  all  deterioration  of  the 
memorandum  articles.    Upon  this  principle,  in  a 
cargo  of  a  mixed  character,  no  abandonment  for 
mere  deterioration  in  value,  during  the  voyage, 
could  be  valid,  unless  the  damage  on  the  non-mem- 
orandum articles  exceeded  a  moiety  of  the  whole 
cargo,  including  the  memorandum  articles.    The 
case  was  considered,  as  to  the  underwriter,  the 
aame  as  though  the  memorandum  articles  should 
exist  in  their  original  sound  state.  In  this  way,  full 
eUect  was  given  to  the  contract  of  the  parties.  The 
underwriter  would  never  be  made  responsible  for 
partial  losses  on  memorandum  articles,  however 
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great ;  and  the  technical  total  losses  for  which  alone 
he  could  be  liable,  were  such  as  stood  unaffecte<t 
by  the  perishable  nature  of  the  commodity  which 
he  insures.  Admitting,  therefore,  the  rule  to  be 
correct  that  the  party  has  a  right  to  abandon  when 
the  depreciation  exceeds  a  moiety  of  the  value,  the 
plaintiff  had  not  brought  himself  within  that  rule, 
as  applied  to  a  cargo  of  a  mixed  nature,  and  there 
was,  consequently,  no  total  loss  proved  by  the 
perils  of  the  seas. 


1.— We  are  informed  by  Targa,  c.  52,  n.  18,  p.  ajO, 
and  Casaregis,  Disc,  47,   that  in  the  practice  of 
Italy,  in  order  to  avoid  the  diil^culty  of  settling 
averages  on  perishable  articles,  t'he  clause  exclnsn 
aetto  et  avuHa^  as  it  was  called,  wasinti'oduood.  The 
♦French  law  requires  goods,  which,  by  their  [^232 
natui-e,  are  subject  to  particular  detriment  or  dimi- 
nution, 8uchasgrain,salt,or  merchandise,subject  to 
leakage,  to  be  specified  in  the  policy,  otherwise  the 
insurer  is  not  liable  for  the  damages  or  losses  which 
may  happen  to  these  articles,  unless  the  insured 
was  ignorant  of  the  nature  of  the  cargo  at  the  time 
the  contract  was  made.   Ordonnauce  de  la  Marine, 
1, 3,  tit.  G,  des  Assurances,  art.  31 ;  Code  de  Com- 
merce'. 1,  2,  tit.  10.,  art.  355.     In  the  different  ports 
of  Fi-ance,  before  the  revolution,  various  clauses 
were  inserted  in  the  policy,  excluding  responsibility 
I  for  losses  not  exceeding  a  certain  percentage  on 
such  articles.    At  Marseilles  the  insurers  exempted 
themselves  from  average  losses,  on  cei-tain  voy- 
ages, by  a  clause  which  was  construed  to  extend 
both  to  general  and  particular  average,  on  vwsei 
or  cargo.    Under  this  clause /ranr  d'avarfc  the  in- 
surer was  held  answerable  only  for  an  entire  loss  of 
the  subject  insured.    It  was,  however,  determined 
not  to  extend  to  any  case  of  technical  total  lohs. 
which  by  the  French  law  authorizes  the  insured  to 
abandon,  such  as  ca|>ture,  stranding,  shipwreck, 
1  &c.     1  Emerigon,  Traite  des  Assurances,  c.  12,  s.  45, 
'  46;  Pothier  d^Assurance,  No.  166;  Valln  surl'Or- 
'  donimnce,  1,  3,  tit.  6 ;  Des  Assurances,  art.  47.     The 
origin  of   the  English    memorandum  is  referred 
by  Sergeant  Dunning,  in  the  case  of  Wilson  etal.  v. 
Smith  (3  BuiT.  1551),  to  its  "being  better  calculated 
to  deliver  the  insurers  from  small  avei*ages  than 
adapting  the  premium  to  the  nature  of  the  com- 
modity, as  It  might  happen  to  be  more  or  less  liable 
to  pensh  or  sufirer ;  which  method  would  have  mtido 
the  yollcy  too  complicated,  and  which  the  Dutch 
had  at  first  tried  but  afterwards  altered."     The 
English  formula  Is  as  follows :   "N.  B.— Com,  &c., 
i  are  warranted  free  from  average,  &c.,  unless  gen- 
j  eral,  or  the  ship  be  stranded."    The  last  words,  <ir 
the  Hhip  be  gtravded^  have  been  omitted  for  several 
vears  in  the  forms  of  policies  adopted  by  the  Eng> 
lish  insurance  companies,  viz.,  the  London  Koyal 
Assurance,  and  the  Koyal  Exchange  Assurance.    2 
Selwyn's  N.  P.,  949.     They  are  not  inserted  in  the 
policies  used  in  the  United  States. 
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tiled  a  special  replication,  protesting  that  the 
said  James  Welch  did  not  come  into  court  and 
acknowledge  that  he  would  not  further  prose- 
cute the  said  suit  and  from  thence  altogether 
withdraw  himself;  and  avers  that  James  Welch, 
being  indebted  to  Prior,  in  more  than  $8,707.09, 
and  Mandeville  &  Jamesson  being  indebted,  by 
virtue  of  the  covenant  in  the  declaration  men- 
tioned, in  $8,707.09,  to  Welch,  he.  Welch,  on 
the  7th  of  September,  1799,  by  an  equitable 
assignment,  assigned  to  Prior,  for  a  full  and 
valuable  consideration,  the  said  $8,707.09,  in 
discharge  of  the  said  debt,  of  which  assign- 
ment the  replication  avers  Mande\^lle  «&  James- 
son  had  notice.  The  replication  further  avers 
that  the  suit  in  the  plea  mentioned  was  brought 
in  the  name  of  Welch,  as  the  nominal  plaintiff 
for  the  use  of  Prior,  and  that  the  defendant, 
Mandeville,  knew  that  the  said  suit  was 
brought,  and  was  depending  for  the  use  and 
l)enent  of  the  said  Pnor;  and  that  the  said  suit 
in  the  plea  mentioned,  without  the  authority, 
consent,  or  knowledge  of  the  said  Prior,  or  of  | 
the  attorney  prosecuting  the  said  suit,  and  i 
without  any  previous  application  to  the  court,  | 
was  "  dismissed,  agreed."  The  replication . 
further  avers  that  the  said  James  Welch  was 
not  authorized  by  the  said  Prior  to  agree  or 
dismiss  the  said  suit  in  the  plea  mentioned ;  and 
that  the  said  Joseph  Mandeville,  with  whom 
the  supposed  agreement  for  the  dismissal  of  the 
said  suit  was  made,  knew,  at  the  time  of  mak- 
5J36*J  ing  the  said  supposed  agreement,  *that 
the  said  James  Welch  had  no  authority  from 
Prior  to  agree  or  dismiss  said  suit.  The  repli- 
cation further  avers  that  the  said  agreement 
and  dismissal  of  the  said  suit  were  made  and 
procured  by  the  said  Joseph  Mandeville,  with 
the  intent  to  injure  and  defraud  the  said  Prior, 
and  deprive  him  of  the  benetit  of  the  said  suit 
in  the  plea  mentioned.  The  replication  also 
avers  that  the  said  Prior  did  not  know  that  the 
siM  suit  was  dismissed  until  after  the  adjourn- 
ment of  the  court  at  which  it  was  dismissed ; 
and,  further,  that  the  supposed  entry  upon 
the  record  of  the  court  in  said  suit,  that 
the  plaintiff  voluntarily  came  into  court  and 
acknowledged  that  he  would  not  further 
prosecute  his  said  suit,  and  from  thence  alto- 
gether withdraw  himself,  and  the  judgment 
thereupon  was  made  and  entered  by  covin,  col- 
lusion, and  fraud;  and  that  the  said  judgment 
was,  and  is,  fraudulent.  To  this  replication 
the  defendant  tiled  a  general  demurrer,  and  the 
replicatioti  was  overruled.  It  appeared  by  the 
record  of  the  suit  referred  to  in  the  plea,'  that 
the  entry  is  made  in  these  words:  **  This  suit  is 
dismissed,  agreed,"  and  that  this  entry  was ' 
made  by  the  clerk  without  the  order  of  the  i 
court,  and  that  there  is  no  judgment  of  dismis- . 
sal  rendered  by  the  court,  biit  only  a  judg- 1 
ment  refusing  to  re-instate  the  cause.  i 

The  caiuse  was  argued  by  Lee  for  tlie  plaint- 1 

iff,  and  Swann  for  the  defendant. 

I 

Stouy,  J. ,  delivered  the  opinion  of  the  c<^urt :  j 
The  question  upon  these  pleadings  comes  to 
this,  whether  a  nominal  plaintiff,  suing  for  the 
236*]  benefit  of  *his  assignee,  can,  by  a  dis 
missal  of  the  suit  under  a  collusive  agreement 
with  the  defendant,  create  a  valid  bar  against 
any  subsequent  suit  for  the  stime  cause  of 
action. 
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Courts  of  law,  following  in  this  respect  the 
rules  of  equity,  now  take  notice  of  assignments 
of  choses  in  action,  and  exert  themselves  to 
afford  them  every  support  and  protection  not 
inconsistent  w^ith  the  established  principU«  and 
modes  of  proceeding  which  govern  tribunals 
acting  according  to  the  course  of  the  common 
law.  They  will  not,  therefore,  give  effect  to  a 
release  procured  by  the  defendant  under  a 
covenous  combination  with  the  assignor  in 
fraud  of  his  assignee,  nor  permit  the  as.signor 
injuriously  to  interfere  with  the  conduct  of  any 
suit  commenced  by  his  assignee  to  enforce  the 
rights  which  passed  under  the  assignment.  The 
dismissal  of  the  former  suit,  stated  in  the  plead- 
ings in  the  present  case,  was  certainly  not  a 
retraxit;  and  if  it  had  been,  it  would  not  have 
availed  the  parties,  since  it  was  procured  by 
fraud.  Admitting  a  dismissal  of  a  suit,  by 
agreement,  to  be  a  good  bar  to  a  subsequent 
suit  (on  which  we  give  no  opinion),  it  can  he  so 
only  when  it  is  bona  fid^,  and  not  for  the  pur- 
pose of  defeating  the  rights  of  third  persons. 
It  would  be  strange,  indeed,  if  parties  could  be 
allowed,  under  t^e  protection  of  its  forms,  to 
defeat  the  whole  objects  and  purposes  of  the 
law  itself. 

It  is  the  unanimous  opinion  of  the  court 
that  the  judgment  of  the  Circuit  Court,  over- 
ruling the  replication  to  the  second  plea  of  the 
defendtint,  is  erroneous,  *and  the  same  [*237 
is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Judgment  recertted.^ 

8.  C.  5  Wheat.  277. 

Cited-S  Wheat.  283 ;  5  Pet.  3M ;  3  Wf)od.  &  M.  386. 
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L'INVINCIBLE, 

TiiK  Consul  of  France  and  Hill   & 
M'CoBB,    Clmmants. 

During  the  late  war  between  the  United  States 
and  (iroMt  Britahi,  a  PYench  privateer,  dulj- 
CM^mmlssioned,  was  captiit^od  by  a  Briti«ih  cruiser, 
afterwards  recaptured  by  an  American  privateer; 
again  captured  oy  a  squadron  of  British  frigates, 
and  recaptui^  by  another  American  privateer, 
and  brought  into  a  port  of  the  Unitod  States  for 
adjudication.  Uestltution,  on  iMiyment  of  salvage, 
was  claimed  by  rhe  French  consul.  A  claim  wan 
also  interposed  by  citizens  of  the  Cnlted  States, 
who  alleged  that  their  property  had  been  unlaw- 

1."  By  the  common  law,  choses  in  action  were  not 
assignable,  except  to  the  crown.  The  civil  law 
considers  them  as,  strictlv  s|Hiaklng,  not  assignable : 
but,  by  the  invention  of  a  tlction,  the  Roman  Ju- 
risconsults contrived  to  attain  this  object.  The 
credlt4>r  who  wished  to  transfer  his  right  of  action 
to  another  person,  constituted  him  his  attorney,  or 
priKUvaUrr  in  rem  tfimm,  a8  it  was  called ;  and  it  was 
stipulated  that  the  action  iKhould  be  brought  in  the 
name  of  the  assignor,  but  for  the  benetit  and  at  the 
expense  of  the  assignee.  Pothior  de  Vente.  No. 
550.  After  notii'e  U>  the  debtor,  this  assignment 
operated  a  complete  ce^wion  of  the  debt,  and  in- 
validated a  payment  U)  any  other  person  than  the 
assignee,  or  a  release  from  any  otner  person  than 
him.  lb.  110,  554;  Code  Napoleon,  iiv.3,  tit.  6;  Oe 
la  Vente,  c.  8,  fl.  Ifl90.  The  court  of  chancery,  imi- 
tating, In  its  UHual  spirit,  the  civil  law  in  this  par- 
ticular, (lisregarded  the  rigid  strictness  of  the  com- 
mon law,  and  protected  the  rights  of  the  assignee 
of  choses  in  action.  This  liberalitv  was  at  •  last 
adopted  by  the  courts  of  common  law,  who  now 
consider  an  asi^ignment  of  a  chose  io  action  as  sub- 
Wheat.  1. 
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fullv  taken  by  the  French  vessel  before  her  flret 
rapture,  on  the  high  seas,  and  prayed  an  Indemnm- 
tiitlon  from  the  proceeds.  Restitution  to  the 
original  French  owner  was  decreed;  and  It  was 
held  that  the  courts  of  this  country  have  no  juris- 
diction to  redress  anv  supposed  torts  committed  on 
tbehi^  sens  upon  tne  property  of  Its  citizens  by 
ainiijerregrularly  commissioned  by  aforelgrn  and 
f  riendlv  power,  except  where  such  cruiser  haa  been 
fttted  out  in  violation  of  our  neutrality. 

4  PPEAL  from  the    Circuit  Court    for  the 
A  District  of  Massachusetts. 

The  French  private  armed  ship  L'Invincible, 
duly  commissioned  as  a  cruiser,  was,  in  March, 
m%  captured  by  the  British  brig  of  war  La 
Mutine.  In  the  same  month  she  was  recaptured 
Itv  the  American  privateer   Alexander;    was 
Hjbiin  captured,  on  or  about  the  10th  of  May, 
1S13.  by  a  British  souadron,  consisting  of  the 
frigates  Shannon  and  Tenedos;  and,  afterwards, 
in  the  same  month,  again  recaptured  by  the 
239*]    American  privateer  Young  *Teazer, 
carried  into  Portland,  and  libeled  in  the  District 
Court  of  Maine  for  adjudication,  as  prize  of 
war.    The  i)roceedings,  so  far  as  material  to  be 
stated,  were  as  follows:  At  a  special  term  of 
the  District  Court,  held  in  June,  1813,  a  claim 
was  interposed  by  the  French  consul  on  behalf 
of  the  French  owners,  alleging  the  spnecial  facts 
above  mentioned,  and  claiming  restitution  of 
the  ship  and  cargo,  on  payment  of  salvage.     A 
special  claim  w^as  also  mterposed  by  Mark  L. 
Hill  and  Thomas  M'Cobb,  citizens  of  the  United 
Slates,  and  owners  of  the  ship  Mount  Hope, 
alledng.  among  other  things,  that  the  said  ship, 
having  on  boaiS  a  cargo  of  freight,  belonging 
to  citizens  of  the  United  States,  and  bound  on  a 
voyage  from  Charleston,  S.   C  to  Cadiz,  was 
on'the  high  seas,  in  the  latter  part  of  March, 
1S13,  in  violation  of  the  law  of  nations,  and  of 
treaties,  captured  by  L'lnvinciblc,  before  her 
capture  by  La  Mutine,  and  carried  to  places 
unknown  to  the  claimants,  whereby  the  said 
»*hip  Mount  Hope  and  cargo  became  wholly 
Icist  to  the  owners,   and  thereupon  praying, 
among  other  things,  that  after  payment  of  sal- 
vage, the  residue  of  said  ship  L'Invincible  and 
cargo  might  be  condemned  and  sold  for  the 
pa\-ment  of  the  damages  sustained  by  the  claim- 
ants.    At  the  same  term,  by  consent,  an  inter- 
l(Kutorv  decree  of  condenmation  to  the  captors 
pus8e(l  'against  said  ship  L'Invincible,  and  she 
was  ordered  to  be  sold,  and  one  moiety  of  the 
proceeds,  after  d^ucting  expenses,  was  ordered 
to  be  paid  to  the  captors,  as  salvage,  and  the 
other  moiety  to  be  brought  into  court,  to  abide 
the  final  decision  of  the  respective  claims  of  the 
240*1   *French  consul  and  Messrs.  Hill  & 
M'Cobo.     The  cause  was  then  continued  for  a 
further  hearing  unto  September  term,  1818, 
when  Messrs.  Maisonarra  &  Devouet,  of  Bay- 
onne,  owners  of  L'Invincible,  appeared  under 
protest,  and  in  answer  to  the  libel  and  claims  of 
Mt^^rs.  Hill  &  M'Cobb  alleged,  among  other 


stantlally  valid,  only  preserving,  In  certain  cases, 
the  form  of  an  action  commenced  In  the  name  of 
the  assignor,  the  beneficial  interest  and  control  of 
the  suit  being,  however,  considered  as  completely 
>e«te<l  In  the  assigrnee  »a  procuratttr  in  rem  »uam. 
See  4  T.  R.  340,  Master  v.  Miller;  1  Johns.  C.  411, 
Andrews  v.  Beecker ;  8  Johns.  C.  242,  Bates  v.  New 
York  IiiBurance  Coinpany ;  1  Johns.  H.  532,  Wardell 
V.  Eden,  in  rutti^  ;  3  Johns.  R.  428,  Carver  v.  Tracy ; 
11  Johns.  R.  47,  Raymond  v.  Squire ;  4  Johns.  R.  408, 
Van  Vechten  v.  Oreves ;  12  Johns.  R.  278,  Westor  v. 
Darker. 
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things,  that  the  ship  Mount  Hope  was  lawfully 
captured  by  L'Invincible,  on  account  of  having 
a  British  license  on  board,  and  of  other  sus- 
picious circumstances,   inducing   a  belief    of 
British  interests,  and  ordered  to  Bayonne  for 
adjudication;  that  (as  the  protestants  believed) 
on  the  voyage  to  Bayonne  the  Mount  Hope  was 
recaptured  by  a  British  cruiser,  sent  into  some 
port  of  Great  Britain,  and  there  finally  restored 
by  the  Court  of  Admiralty  to  the  owners,  after 
which  she  pursued  her  voyage,  and  safely  ar- 
rived, with  her  cargo,  at  Cadiz,  and  the  protest- 
ants thereupon  prayed  that  the  claim  of  Messrs. 
Hill  tfe  M'Cobb  might  be  dismissed.    The  rep- 
lication of  Messrs.  Hill  &  M'Cobb  denied  the 
legality  of  the  capture,  and  the  having  a  British 
license  on  board  the  Mount  Hope,  and  alleged 
embezzlement  and  spoliation  by  the  crew  of 
L'Invincible,  upon  the  capture;  admitted  the 
recapture  by  a  British  cruiser,  and  the  restitu- 
tion by  the  admiralty  upon  payment  of  ex- 
penses, and  prayed  that  the  protestants  might 
be  directed  to  appear  absolutely  and  without 
protest.     Upon  these  allegations  the  District 
Court  overruled  the  objection  to  the  jurisdic- 
tion of  the  court,  and  compelled  the  owners  of 
L'Invincible  to  appear  absolutely,  and  without 
protest,  and  thereupon  the  *owners  ap-  [*241 
peared  absolutely,  and  alleged  the  same  matters 
in  defense  which  were  stated  in  their  answer 
under  protest,  and  prayed  the  court  to  assign 
Messrs.  Hill  &  McCobb  to  answer  interroga- 
tories touchiner  the  premises,  which  was  order- 
ed by  the  court.     Accordinglv,  Messrs.  Hill  & 
M'Cobb  made    answer  to  the  interrogatories 
proposed,  except  an  interrogatory  which  requir- 
ed a  disclosure  of  the  fact  whether  there  was  a 
British  license  on  board,  which  M'Cobb  (who 
was  master  of  the  Mount  Hope  at  the  time  of 
the   capture)  declined   answering,    upon   the 
ground  that  he  was  not  compelled  to  answer 
any  question,  the  answer  to  which  would  sub- 
ject him  to  a  penalty,  forfeiture,  or  punishment; 
and  this  refusal,  the  District  Court,  on  applica- 
tion, allowed.     Hill,  in  answer  to  the  same  in- 
terrogatory, denied  any  knowledge  of  the  ex- 
istence of  a  British  license.      The  cause  was 
thereupon    heard  on  the  allei^ations  and  evi- 
dence of  the  parties,  and  the  District  Court  de- 
creed that  Messrs.  Hill  &  M'Cobb  should  re- 
cover against  the  owners  of  L'Invincible  the 
sum  of  $9,000  damages,  and  the  costs  of  the 
suit.    From  this  decree  the  owners  appealed  to 
the  Circuit  Court,  and  in  that  court  their  plea 
to  the  jurisdiction  was  sustained,  and  the  claim 
of  Messrs.  Hill  &  M'Cobb  dismissed,  withxosts. 
An  appeal  was  thereupon  entered  by  them  to 
this  court. 

Dexter,  for  the  appellants.  The  sole  question 
is,  whether  the  District  Court  of  Maine  had  ju- 
risdiction. It  is  a  case  where  a  citizen,  against 
whose  property  *a  tort  has  been  commit-  [*242 
ted  on  the  high  seas,  appears  in  his  own  nat- 
ural forum,  and  the  res,  which  was  the  instru- 
ment of  the  wrong  done,  is  within  the  territorial 
juris<iiction  of  his  own  countrv,  and  in  posses- 
sion of  the  court  for  other  (lawful)  purposes 
when  he  applies  for  jastice.  1.  An  injury  of 
this  nature  is  either  to  be  redressed  by  a  process 
in  rem  or  m  permnam,  and  in  either  case,  ap- 
plication must  be  made  where  the  thihg,  or  per- 
son, is  found.  The  action  is  transitory  in  both 
cases;  where  the  parly  proceeds  in  rem,   the 
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pofisession  of  the  thing  gives  jurisdiction  to  the 
tribunal  having  that  possession.  It  is  said  that 
in  prize  proceedings  the  forum  of  the  captor  is 
the  only  one  having  jurisdiction.  But  what  is 
the  extent  of  the  principle,  and  what  are  the  ex- 
ceptions to  the  rule?  The  rule  is  not  of  a  nature 
peculiar  to  prize  proceedings,  but  is  rather  a 
corollary  from  the  general  principles  of  admi- 
ralty jurisdiction.  The  locality  of  the  (question 
of  prize  or  no  prize  must  have  been  originally 
determined  by  the  fact  of  the  property  being 
carried  infra  prcaridia  of  the  captor's  country, 
and  Ln  possession  of  its  courts.  I  agree  that  the 
possession  of  the  thing  does  not  give  jurisdiction 
to  a  neutral  country,  and  the  reason  is,  because 
the  country  is  neutral.  But  this  has  only  been 
recently  settled;  and  in  the  reign  of  Charles  II. 
the  question  was  referred  to  the  crown  lawyers 
in  England  (then  neutral),  whether  the  proper- 
ty of  English  subjects,  unjustly  taken  by  for- 
eign cruisers,  should  not  be  restored  to  them  by 
243*]  the  English  court. '  ♦It  is,  however, 
now  determined  that,  unless  there  has  been  a 
breach  of  neutrality  in  the  capture,  the  courts 
of  a  neutral  state  cannot  restore,  much  less  con- 
demn. But  this  concession  does  not  shake  the 
position  that  local  jurisdiction  is  founded  upon 
the  possession  of  the  res,  which  in  this  case 
having  escaped  from  the  former  captor,  the  ac- 
tion becomes  transitory,  and  follows  the  thing. 
There  are  several  decisions  of  this  court,  all  con- 
firming, either  directly  or  by  analogy,  the  posi- 
tion now  taken.*  In  the  famous  report  of  Sir 
George  Lee,  &c.,  on  the  memorial  of  the  King 
of  Pnissia's  minister,  relative  to  the  non-pay- 
ment of  the  Silesian  loan,  which  was  intended 
to  maintain  the  strongest  maritime  pretensions 
of  Great  Britain,  the  only  passage  that  even 
glances  at  the  doctrine  of  the  exclusive  jurisdic- 
tion of  the  courts  of  the  captor's  country  is, 
that  all  captors  are  bound  to  submit  their  seiz- 
ures to  adjudication,  and  that  the  regular  and 
proper  court  is  that  of  their  own  country.  But 
this  principle  is  sustained  rather  by  the  author- 
ity of  usage  and  treaties  than  by  elementary 
writers;  and  yet,  all  the  other  incidental  ques- 


tions are  illustrated  by  multifarious  citations  of 
elementary  books,  equally  respected  in  Prussia 
as  in  England.  The  reporters  do  not  fairly 
meet  the  menace  of  the  Prussian  monarch,  to 
set  up  courts  of  prize  in  his  own  dominions;  but 
content  themselves  with  asserting  that  it  would 
be  irregular,  absurd,  and  impracticable.  Had 
*it  been  at  that  time  settled  by  Europe-  [*244- 
an  jurists  of  authorit^%  the  question  would  not 
have  been  made ;  or  if  made,  would  have  been 
satisfactorily  answered.  The  general  principle 
has  been  rather  assumed  than  proved.  And  the 
practice  of  one  nation,  at  least,  contradicts  it ; 
for  the  ordinance  of  Louis  XIV.  restores  the 
propertv  of  French  subjects  brought  into  the 
ports  of  France.'  2.  Suppose  the  *ques-  [*24& 
tion  of  prize  or  no  prizxi  to  be  exclusively  with- 
in the  jurisdiction  of  the  courts  of  the  capturing 
power,  yet  that  question  does  not  arise  in  the 
present  case.  This  is  a  question  of  probable 
cause.  If  the  commander  of  L'Invincible  took 
without  probable  cause,  he  had  no  right ;  if  he 
took  with  probable  cause,  then  the  claimants 
have  sustained  no  injury,  and  ought  not  to  re- 
cover damages;  consequently,  no  injury  can 
result  from  the  court  taking  cognizance  of  the 
suit.  As  to  the  spoliation  after  the  capture,  that 
is  still  less  a  question  of  prize.  3.  But  be  the 
general  principles  as  they  may.  the  jurisdiction 
having  attached  for  other  purposes  on  recapt- 
ure, the  former  owner  of  a  vessel  unlawfully 
taken  and  despoiled  by  the  prize,  comes  in  and 
claims  damages  under  the  law  of  nations. 

Pinkney,  contra.  If  there  be  any  rule  of  pub- 
lic *law  better  established  than  another,  [*lfi40 
it  is,  that  the  question  of  prize  is  solely  to  be 
determined  in  the  courts  of  the  captor's  coun- 
try. The  report  on  the  memorial  of  the  King 
of  Prussia's  minister,  refers  to  it  as  the  custom- 
ary law  of  tlie  whole  civilized  world.  The 
English  courte  of  prize  have  recorded  it;  the 
French  courts  have  recorded  it;  this  court  has 
recorded  it.  It  pervades  all  the  adjudications 
on  the  law  of  prize,  and  it  lays,  as  an  elemen- 
tary principle,  at  the  very  foundation  of  that 
law.     The  whole  question,  then,  is,  whether 


L— 2  Browne's  Civ.  and  Adm.  Law,  266. 

2.-3  DaU.  6,  Olaas  v.  The  Betsey ;  3  Dall.  133,  Tal- 
bot V.  Jansen :  a  Dall.  833,  Del  Col.  v.  Arnold  ;  8 
DaU.  138,  The  Mary  Ford. 

^.—Ordnnnance  de  la  Mariiu,  Hv.3,  tit.  9,  Des  Pri- 
ses, art.  16.  The  same  provision  is  contained  in  the 
16tn  article  of  the  Spanish  ordinance  of  1718 ;  and 
Valin  considers  the  restitution  of  the  effects  as  a 
just  recoDi  pense  for  the  benefit  rendered  to  the  cap- 
tor, in  granting-  him  an  asylum  in  the  ports  of  the 
neutral  country  to  whose  subjects  those  effects  be- 
long. But  A zuni  contests  this  opinion,  and  main- 
tains that  the  obligration  to  restore  in  this  ease  is 
founded  on  the  universal  law  of  nations.  Part  2,  c. 
4,  art.  3,  s.  18.  And  it  must  be  confessed  that  the 
reasons  on  which  Valin  rests  his  opinion  are  by  no 
means  satisfactory;  so  that  the  French  and  Span- 
ish ordinances  are  evidently  mere  municipal  regu- 
lations, which  have  not  been  incorporated  into  tie 
code  of  public  law,  and  cannot  be  Justified  upon 
sound  principles.  It  is  an  observation,  somewhere 
made  by  M.  Portalis,  that  such  regulations  are  not, 
properly  speaking,  to  be  considered  laws,  but  are 
essentially  variable  in  their  nature,  pro  UmtHtrihus 
et  catwlii,  and  are  to  be  tempered  and  modified  by 
judicial  wisdom  and  equity.  These  ordinances  are 
indeed  supported  by  the  practice  of  the  Italian 
states,  ana  the  theory  of  certain  Italian  writers. 
Among  the  latter  are  Oalliani  and  Azuni,  both  of 
whom  maintain,  each  upon  different  grounds,  the 
right  of  the  neutral  power,  within  whose  territorial 
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Jurisdiction  a  prize  is  brought,  to  adjudicate  upon 
the  question  oi  prize  or  no  prize,  so  far  as  the  prop- 
erty of  its  own  subjects  are  concerned.  They  are, 
however,  opposed  by  their  own  countryman.  La m- 
predl,  who,  after  assigning  the  reasons  for  his  dis- 
sent, concludes  thus ;  **  Koli "  (the  neutral)  dunque 
dovra  rigpettare  qufHto  posse^o  (that  of  the  captor) 
UiHciando  che  i  gittdici  coiftUuili  dal  Sovrano  del  prt- 
daJUyre  lo  dichiarino  o  Itgittimo^  o  iUegtttimOt  e  C4iti  o 
liherino  2a  preda^  o  lafiicclano  pa»aarc  in  dominio 
del  predator e^  %mrche  questo  giudizio  «i  faccta  ftwri 
del  nu)  terrUt/rio^  we  nesttuno  usurpar  puo  i  airriti 
upetUinti  al  mmmo  itnpero,  Efaim  adunque  in  dir- 
rito  (meUOy  ehc  asseriace  U  Galiani,  ed  il  progctto, 
ch'emi  proptme  mil  giudizio  deUe  prede  7U)n  fd  jtor- 
trcbhe  eneguire  nenza  letd^mc  dei  diritti  aovrani.  Lam- 
predl,  p.  228.  Since  the  decision  of  the  case  to  which 
this  note  is  appended,  the  following  may  be  oonsid- 
ered  as  the  only  exceptions  to  the  general  rule,  that 
the  question  of  prize  or  no  prize,  with  all  its  inci- 
dents, is  only  to  oe  determined  in  the  courts  of  ihe 
captor's  nation  established  in  his  country,  or  in  that 
of  an  ally  or  oo-belligerent.l8t.  The  case  of  a  capt^ 
u re  made  by  the  cruisers  of  the  belligerents  within 
the  jurisdiction  of  a  neutral  power;  and.  2d.  That 
of  a  capture  made  by  armed  vessels  fitted  out  in  vi- 
olation of  its  neutrality,  and  where  the  captured 
property,  or  the  capturing  vessel,  is  brought  into 
Its  ports.  The  obWous  foundation  of  these  excep- 
tions is  to  be  discovered  in  the  right  and  the  duty 
of  every  neutral  state  to  maintain  its  neutrality  im- 
partially, and  neither  to  do  nor  suffer  any  act  which 
might  tend  to  involve  it  in  the  war. 
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this  case  be  an  exception  to  the  general  nile. 
The  positive  law  of  nations  has  ordained  the 
rule;  the  natural  law  of  nations  has  assigned 
the  reasons  on  which  it  is  founded ;  and  Ruth- 
erf  orth.  in  his  institutes,^  explains  those  reasons, 
which  arise  from  the  amenability  of  govern- 
ments to  each  other.  A  cruiser  is  amenable 
only  to  the  government  by  whom  he  is  com- 
missioned ;  that  government  is  amenable  to  the 
power  whose  subjects  are  injured  by  him;  and 
after  the  ordinary  prize  judicature  is  exhausted, 
they  are  to  apply  to  their  own  sovereign  for  re- 
dress. The  principal  object  of  that  judicature 
is  the  examination  into  the  conduct  of  the  cap- 
tors. The  question  of  property  is  merely  inci- 
dental. But,  whatever  the  question  may  be,  it 
is  to  be  judged  exclusively  by  the  courts  of  the 
capturing  power.  It  is  contended,  on  the  other 
Kide.  that  this  jurisdiction  must  be  exerted  in 
rem;  but  the  jiurisdiction  to  which  Rutherf orth 
refers  is  much  more  extensive,  not  contining  it 
to  the  question  whether  the  property  be  trans- 
247*J  lated.  If  the  *thing  be  within  the  pos- 
c^ession  of  the  court,  then  it  exerts  a  jurisdiction 
in  rem,  by  restitution,  or  condemnation,  as  the 
case  may  be.  But  if  not,  then  it  exerts  it  on 
the  i)er8on,  and  inquires  into  the  manner  in 
which  the  captor  has  used  his  commission,  and 
whether  any  wrong  has  been  done  to  friends, 
under  color  of  its  authority.  It  is  a  gratuitous 
assumption  that  prize  Junsdiction  is  always  in 
rem,  as  that  of  the  ordinary  court  of  admiralty 
usually  is.  The  conunissioned  captor  cannot 
be  responsible  to  any  but  his  own  sovereign ; 
from  him  he  receives  the  law  which  forms  his 
rule  of  conduct.  Sir  William  Scott  expressly 
admits  that  his  king  can  give  him  the  law,  ancl 
the  judges  of  other  European  countries  practi- 
cally admit  the  same  thing.  A  fortiori,  can  the 
sovereign  give  it  to  his  delegated  cruisers;  he 
being  answerable  over,  in  the  first  instance, 
diplomatically,  and  finally  by  war,  to  the  in- 
jured nation.  The  captor  \s  responsible  onlv 
through  the  courts  of  his  own  country.  2.  is 
this  case  an  exception  to  the  general  rule?  The 
reasons  of  the  allowed  exceptions  do  not  apply 
to  this  case.  Thus  the  cases  are,  of  violation 
of  neutral  territory ;  or  where  a  commission  is 
issued  to  subjects  of  the  neutral  country ;  or, 
lastly,  of  a  prize  brought  into  its  territorial  lim- 
its with  neutral  property  on  board.  In  the  case 
of  Talbfd  V.  Jan^en  the  commission  was  null, 
and  captures  under  it  were  void ;  it  was  equiva- 
lent to  no  commission  at  all.  Here  is  no  pre- 
tense that  the  commission  was  null ;  that  she 
had  been  fitted  out  here;  or  that  the  thing  capt- 
ured had  been  brought  within  the  grasp  of  our 
municipal  law;  or  tliat  the  capture  was  made 
24S*]  within  our  limits.  In  ^Del  Col  v.  Arnold 
the  ground  of  the  decision  was,  that  the  thing 
was  Drought  voluntarily  into  our  limits,  and  the 
wTonz  done  within  those  limits.  The  judgment 
must  oe  supported  on  that  ground  or  it  cannot 
be  supported  at  all.  As  to  The  Betsey,  its  au- 
thority is  doubtful,  and  it  cannot  be  referred  to 
anv  intelligible  principle,  unless  it  be  that  the 
belligerent  captor  submits  to  the  neutral  juris- 
diction, by  bringinff  the  property  within  it. 
The  C€t9siu$,*  is  (Erectly  in  point  for  the  captors 
in  the  case  now  before  the  court.     Why  was 

L-2  Rutherf orth'8  Institutes,  504. 
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the  libelant's  application  refused  in  that  case? 
Because  the  thing  captureil  was  not  brought  in ; 
thereby  showing  that,  in  the  present  casie,  the 
prize  not  having  been  brought  in,  damages  can- 
not be  awarded  against  the  captor.  As  to  the 
ordinance  of  Louis  XIV.,  it  goes  no  further 
than  this  court  did  in  the  case  of  The  Beiaey, 
The  same  authority  has  been  practically  as- 
sumed among  the  Italian  states;  but  further  no 
nation,  ancient  or  modern,  has  gone.  The 
natural,  customary,  and  conventional  law  of 
nations,  are  all  equally  adverse  to  it.  The 
claimants  have  a  remed3%  correspondent  to  the 
extent  of  their  injury,  in  the  courts  of  France. 
The  prize  jurisdiction  is  as  effectually  exerted 
when  the  property  is  not,  as  when  it  is,  within 
its  control.  The  cases  are  multiplied  where  the 
thing  is  even  lost,  of  an  application  compelling 
the  captor  to  proceed  to  adjudication;  if  he 
fails  to  show  that  the  capture  was  lawful,  he  is 
mulcted  in  costs  and  damages.'  The  cruisers 
of  *every  nation  are  bound  to  obey  the  [*24r9 
instructions  of  the  sovereign  power,  whether  law- 
ful or  not.  The  condemnations  under  the  British 
orders  in  council  of  November,  1793,  were 
reversed  by  the  lords  of  appeal,  and  mere  dry 
restitution  decreed,  without  damages,  because 
the  cruisers  were  justified  by  the  instructions. 
But  the  commissioners  under  the  7th  article  of 
the  British  treat v  of  1794,  gave  damages  for 
what  the  lords  of  appeal  were  obliged  judicial- 
ly to  refuse  them,  upon  the  authority  of  Ruth- 
erforth,  and  upon  the  ground  that  the  British 
government  was  answerable  over  to  the  injured 
power.  In  the  present  case,  if  justice  should 
be  refused  in  the  courts  of  France,  the  French 
government  would  be  answerable  over  to  this 
country.  The  process  is  here,  in  effect,  in  per- 
6onam,  and  it  is  as  if  the  captor  were  here.  You 
go  beyond  retaining  your  own  property  merely, 
and  lay  your  hand  on  his;  which  is  his  by  the 
municipal  code  only;  by  the  law  of  nations  it 
is  the  property  of  the  state.  It  is  certain  he 
was  not  originally  responsible  personally,  and 
the  capture  and  recapture  can  have  made  no 
difference.  The  acts  exerted  over  him  by  the 
enemy  could  not  have  changed  his  responsibil- 
ity; nor  can  the  captor's  having  failed  to  pro- 
ceed to  adjudication  in  France,  for  the  claimants 
may  compel  him;  nor  the  bringing  in  of  his 
vessel,  for,  as  to  him,  it  was  involuntary.  3. 
Probable  cause  is  emphatically  a  question  of 
prize  or  no  prize;  but  it  is  not  always  the  same 
by  the  law  of  different  countries.  The  law  of 
France  must,  therefore,  be  looked  into,  and 
applied  to  the  case,  which  the  French  courts  only 
are  competent  to  expound.  If  their  *ex-  [*250 
position  does  injustice  to  the  party,  his  remedy 
IS  by  application  to  his  own  government.  So, 
also,  is  the  question  of  spoliation  a  question  of 
prize;  and  the  prize  court,  having  jurisdiction 
of  the  principal  matter,  has  jurisdiction  of  all 
its  incidents. 

Dexter,  in  reply.  1.  There  is  only  one  au- 
thority produced  to  show  that  the  prize  juris- 
diction is  exclusively  in  the  courts  of  the 
capturihg  power.  Rutherforth  speaks  only  of 
cases  where  the  proceeding  is  to  condemn,  or 
restore,  the  captured  property.  When  he,  or 
any  other  writer,  gives  the  reasons  for  his  opin- 
ion, the  latter  is  worth  just  as  much  as  the  for- 
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mer,  and  no  more.  What  is  the  reason  ?  He 
says  it  cannot  be  known  before  trial  that  forci- 
ble possession  was  lawful;  and  if  unlawful,  it 
could  not  give  jurisdiction.  It  may  be  an- 
swered, in  every  case  where  iurisaiclion  is 
gained  by  possession,  it  is  unknown  before 
trial  whether  it  wa«j  obtained  lawfully  or  by 
force  or  fraud.  AH- right  of  jurisdiction  from 
possession  is  thus  equally  denied.  The  other 
party  cannot  be  injured  "by  submitting  to  the 
jurisidiction  while  that  uncertainty  remains.  If 
It  shall  appear  that  the  possession  was  unlaw- 
fully acquired,  he  will  be  restored  to  his  right 
by  the  exercise  of  jurisdiction.  Rutherforth 
assert-s  that  the  true  ground  of  prize  jurisdic- 
tion is  that  the  state  of  the  captor  is  responsi- 
ble to  other  states  for  his  misconduct.  It  may 
be  answered,  that  when  the  state  has  only 
granted  a  lawful  commission,  and  has  not  as- 
sented to  any  unlawful  act  done  by  color  of  it, 
such  state  is'  not  responsible,  though  the  act  be 
25 1*]  unlawful.  *For  the  naked  unauthorized 
act,  then,  the  state  is  not  accountable.  The 
unjust  judgment  of  a  neutral  state,  condemn- 
ing the  property,  might  make  the  latter  state 
answerable,  but  not  the  former.  The  reason- 
ing goes  on  the  supposition  that  the  state 
of  the  captor  might  relieve  itself  from  re- 
sponsibility by  domg  justice,  in  restoring  the 
property.  This  can  onlv  be  done  where  the 
property  can  be  reached  by  it.  Holding  juris- 
diction would  rather  relieve  the  state  of  the 
captor  from  responsibility;  for  either  the  in- 
jury of  the  complaining  party  would  be  re- 
paired, or  the  courts  of  his  own  country  would 
determine  that  he  had  not  suffered  any.  There 
is  no  distinction  between  the  property  being 
lawfully  brought  in,  as  in  this  case,  or  volun- 
tarily, as  in  tlie  case  of  J7i€  BeUuiy.  The  in- 
jured party  has  an  election  to  proceed  in  per- 
mnam  against  the  owners,  or  in  rem  against  the 
inanimate  insti*ument  of  the  wrong.  2.  There 
may  be  a  jurisdiction  to  restore,  without  invad- 
ing the  exclusive  prize  jurisdiction  of  the  cap- 
tor's country.  Let  the  court  take  jurisdiction, 
and  if  it  turns  out  to  be  a  question  of  prize  or 
no  prize,  then  dismiss  the  suit.  Suppose  the 
question  to  be,  whether  the  captor  had  a  com- 
mission, must  we  not  proceed  further,  and 
see  what  is  the  extent  of  that  commission?  And 
if  the  aet  done  exceed  its  limits,  has  not  the 
neutral  state  a  right  to  adjudge  costs  and  dam- 
ages to  its  citizens  injured,  without  any  author- 
ity from  the  captor's  sovereign  ?  3.  The  vessel 
is  in  judicature,  rightfully  and  lawfully.  The 
party  now  protesting  against  the  jurisdiction, 
had  submitted  to  it  for  another  purpose.  He 
claims  his  property  upon  the  payment  of  sal- 
252*]  vage.  *'f  he  obvious  answer  to  his  de- 
mand is,  When  you  have  discharged  all  liens, 
you  shall  have  it.  The  Court  of  Admiralty, 
having  jurisdiction  for  another  purpose,  like  a 
court  of  chancery  in  the  case  of  a  mortgage, 
has  a  right  to  do  complete  equity.  Why  is 
restitution  decreed  in  the  case  of  violated  terri- 
tory? Because  the  courts  of  the  neutral  state, 
having  jurisdiction  for  the  principal  pufposeof 
avenging  its  violated  sovereignty,  also  takes 
jurisdiction  of  all  the  incidents. 

Johnson,  /.,  delivered  the  opinion  of  the 
court : 

It  would  ha  difficult  to  distinguish  this  case, 
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in  principle,  from  those  of  The  CamvA  and  The 
Ejpc?uinge,^  decided  in  this  court.  The  onlv 
circumstance,  in  fact,  in  which  they  differ,  is 
that  in  those  cases  the  vessels  were  the  proper- 
ty of  the  nation;  in  this  it  belongs  to  private 
adventurers.  But  the  commission  under  which 
they  acted  was  the  same ;  the  same  sovereign 
power  which  could  claim  immunities  in  those 
cases  equally  demands  them  in  this;  and  al- 
though the  privateer  may  be  considered  a  vol- 
unteer in  the  war,  it  is  not  less  a  part  of  the 
efficient  national  force,  set  in  action  for  the 
purpose  of  subduing  an  enemy.  There  may 
be,  indeed,  one  shade  of  difference  between 
them,  and  it  *i8  that  which  is  suggested  [*253 
by  Rutherforth  in  the  passage  quoted  in  the  ar- 
gument. The  hull,  or  the  owners  of  the  pri- 
vateer, may,  perhaps,  under  some  circumstan- 
ces, be  subject  to  damages  in  a  neutral  court 
after  the  courts  of  the  captor  have  decided  that 
the  capture  was  not  sanctioned  by  his  sovereign. 
But,  until  such  a  decision,  the  seizure  by  a  pri- 
vate armed  vessel  is  as  much  the  act  of  the 
sovereign,  and  entitled  to  the  same  exemption 
from  scrutiny,  as  the  seizure  by  a  national  ves- 
sel. In  the  case  of  The  Camus,  which  belong- 
ed to  the  French  republic,  the  vessel  was  finally 
prosecuted  and  condemned  on  an  information 
qui  tarn,  under  the  act  of  Congress  for  an  ille- 
gal outfit,  and  thus  had  appli^  to  her.  under 
the  statute,  the  principle  which  dictated  the 
decision  in  the  case  of  Talbot  v.  Jansen  with 
relation  to  a  private  armed  vessel.  As  to  the 
restitution  of  prizes,  made  in  violation  of  neu- 
trality, there  could  be  no  reason  suggested  for 
creating  a  distinction  between  the  national  and 
the  private  armed  vessels  of  a  belligerent. 
Whilst  a  neutral  yields  to  other  nations  the 
unobstructed  exercise  of  their  sovereign  or 
belligerent  rights,  her  own  dignity  and  security 
require  of  her  the  vindication  of  her  own 
neutrality,  and  of  her  soverign  right  to  re- 
main the  peaceable  and  impartial  spectator 
of  the  war.  As  to  her,  it  is  immaterial  in 
whom  the  property  of  the  offending  vessel  is 
vested.  The  commission  under  which  the  cap- 
tors act  is  the  same,  and  that  alone  communi- 
cates the  right  of  capture  even  to  a  vessel  which 
is  national  property. 

♦But  it  is  contended  that,  admitting  1*254: 
the  general  principle,  that  the  exclusive  cogni- 
zance of  prize  questions  belongs  to  the  capturing 
power.sliU  the  peculiar  circumstances  of  this  case 
constitute  an  exception,  inasmuch  as  the  recapt- 
ure of  the  Mount  Hope  puts  it  out  of  the  power 
of  the  French  courts  to  exercise  jurisdiction  over 
the  case.  This  leads  us  to  inquire  into  the  real 
ground  upon  which  the  exclusive  cognizance  of 
prize  questions  is  yielded  to  the  courts  of  the 
capturing  power.  For  the  appellants,  it  is  con- 
tended that  it  rests  upon  the  possession  of  the 
subject-matter  of  that  jurisdiction ;  and  as  the 
loss  of  possession  carries  with  it  the  loss  of 
capacity  to  sit  in  judgment  on  the  question  of 
prize  or  no  prize,  it  wllows  that  the  rights  of 

1.— February  Term,  1B12.  In  this  case  It  was  de- 
termined that  a  public  vessel  of  war,  belongrlng'  to 
the  Emperor  Napoleon,  which  was  before  the  prop- 
erty of  a  citizen  of  the  United  States,  and,  as  allegred, 
wroniffuUy  seized  by  the  French,  comlnff  into  our 
ports,  and  demeaning  herself  in  a  friendly  manner, 
was  exempt  frrim  the  Jurisdiction  of  this  country, 
and  could  not  he  reclaimed  by  the  former  owner 
in  its  tHbunals. 

Wheat.  1. 
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judging  reverts  to  the  state  whose  citizen  has 
been  devested  of  his  property.  Oji  the  other 
hand,  I  presume,  by*  the  reference  to  Ruther- 
forlh,  we  are  to  understand  it  to  be  contended 
that  it  is  a  right  conceded  by  the  customary  law 
of  nations,  l^cause  the  captor  is  responsible  to 
his  sovereign,  and  the  sovereign  to  other  na- 
tions. 

But  we  are  of  opinion  that  it  rests  upon  oth- 
er grounds;  and  that  the  views  of  Vattel  on  the 
subject  are  the  most  reconcilable  to  reason,  and 
the  nature  of  things,  and  furnish  the  easiest 
M>Iution  of  all  the  questions  which  arise  under 
this  head.  That  it  is  a  consequence  of  the 
equality  and  absolute  independence  of  sover- 
eign states  on  the  one  hand,  and  of  the  duty  to 
oiierve  uniform  impartial  neutrality  on  the 
other. 

Under  the  former,  every  sovereign  becomes 
the  acknowledged  arbiter  of  his  own  justice, 
255*]  and  cannot,  *consi8tently  with  his  dig- 
nity, stoop  to  appear  at  the  bar  of  other  nations 
to  defend  the  acts  of.  his  commissioned  agents, 
much  less  the  justice  and  legality  of  those  rules 
of  conduct  which  he  prescnbes  to  them.  Un- 
der the  latter,  neutrals  arc  bound  to  withhold 
their  interference  between  the  captor  and  the 
captured;  to  consider  the  fact  of  possession  as 
conclusive  evidence  of  the  right.  Under  this 
it  is,  also,  that  it  becomes  unlawful  to  devest  a 
captor  of  posseasion  even  of  the  ship  of  a  citi- 
zen, when  seized  under  a  charge  of  having 
trespassed  upon  belligerent  rights. 

In  this  case  the  capture  is  not  made  as  of  a 
vessel  of  the  neutral  power;  but  as  of  one  who, 
quitting  his  neutrality,  voluntarily  arranges 
hioiself  under  the  banners  of  the  enemy.  On 
this  subject  there  appears.to  be  a  tacit  convention 
lietween  the  neutral  and  belligerent;  that,  on 
the  one  hand,  the  neutral  state  shall  not  be  im- 
plicated in  the  misconduct  of  the  individual; 
and  on  the  other,  that  the  offender  shall  be  sub- 
jected to  the  exercise  of  belligerent  right.  In 
this  view  the  situation  of  a  captured  ship  of  a  citi- 
zen is  precisely  the  same  as  that  of  any  other 
c^tured  neutral:  or,  rather,  the  obligation  to 
abstain  from  interference  between  the  captor 
and  captured  becomes  greater,  inasmuch  as  it 
is  purchased  by  a  concession  from  the  belliger- 
ent, of  no  little  importance  to  the  peace  of  the 
world,  and  particularlv  of  the  nation  of  the 
offending  individual.  The  belligerent  contents 
himself  with  cutting  up  the  unneutral  com- 
merce, and  makes  no  complaint  to  the  neutral 
250*]  power,  not  even  *where  the  individual 
rescues  his  vessel,  and  escapes  into  his  own  port 
after  capture. 

Testing  this  case  by  these  principles,  it  will 
be  found  that,  to  have  sustained  the  claim  of 
the  appellants,  the  court  below  would  have  vio- 
lated the  hospitality  which  nations  have  a  ri^ht 
to  claim  from  each  other,  and  the  immunity 
which  a  sovereign  commission  confers  on  the 
vessel  which  acts  under  it ;  that  it  would  have 
detracted  from  the  dignity  and  equality  of  sov- 
ereign states,  by  reducmg  one  to  the  condition  of 
a  smtor  in  the  courts  of  another,  and  from  the 
acknowledged  right  of  every  beUigerent  to 
judge  for  himself  when  his  own  rights  on  the 
ocean  have  been  violated  or  evaded ;  and,  finally, 
that  it  would  have  been  a  deviation  from  that 
strict  line  of  neutrality  which  it  is  the  universal 
duty  of  neutrals  to  observe — a  duty  of  the  most 
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delicate  nature  with  regard  to  her  own  citizens, 
inasmuch  as  through  their  misconduct  she  may 
draw  upon  herself  the  imputation  of  secretly 
supportins:  one  of  the  contending  parties.  Un- 
der this  view  of  the  law  of  nations  on  this  sub- 
ject, it  is  evident  that  it  becomes  immaterial 
whether  the  corpus  continue  sub  poiestuU  of  the 
capturing  power  or  not.  Yet,  if  the  recapture 
of  the  prize  necewiarily  draws  after  it  conse- 
quences so  fatal  to  the  rights  of  an  unoffending 
individual  as  have  been  supposed  in  the  argu- 
ment, it  may  well  be  asked,  shall  he  be  referred 
for  redress  to  courts  which,  by  the  state  of 
facts,  are  rendered  incompetent  to  afford  re- 
dress? 

The  answer  is,  that  this  consequence  does  not 
follow  from  the  recapture.  The  courts  of  tiie 
captor  *are  still  open  for  redress.  The  F*267 
injured  neutral,  it  is  to  be  presumed,  will  there 
receive  indemnitj^  for  a  wanton  or  illicit  capt 
ure;  and  if  justice  be  refused  him,  his  own  na- 
tion is  bound  to  vindicate,  or  indenmify  him. 

Some  confusion  of  idea  appears  to  hang  over 
this  doctrine,  resulting  chiefly  from  a  doubt  as 
to  the  mode  in  which  the  principle  of  exclusive 
cognizance  is  to  be  applied  in  neutral  courts  to 
cases  as  they  arise ;  and  this  obscurity  is  increas- 
ed by  the  apparent  bearing  of  certain  cases 
decided  in  this  court  in  the  years  1794  and  1795. 

The  material  questions  necessary  to  be  con- 
sidered, in  order  to  dissipate  these  doubts,  are: 
1st.  Does  this  principle  properly  furnish  a 
plea  to  the  jurisdiction  of  the  admiralty  courts? 
2d.  If  not,  then  does  not  jurisdiction  over  the 
subject-matter  draw  after  it  every  incidental  or 
resulting  question  relative  to  the  disposal  of  the 
proceeds  of  the  res  subjecta  ? 

The  first  of  these  questions  was  the  only  one 
settled  in  the  ca'^  of  Olass  v.  The  Betsey,  and 
the  case  was  sent  back  with  a  view  that  the 
District  Court  should  exercise  jurisdiction, 
subject,  however,  to  the  law  of  nations  on  this 
subject  as  the  rule  to  govern  its  decision. 

And  this  is  certainly  the  correct  course. 
Every  violent  dispossession  of  property  on  the 
ocean  is,  prima  facie,  a  maritime  tort;  as 
such,  it  belongs  to  the  admiralty  jurisdiction. 
But  sitting  and  judging,  as  such  courts  do,  by 
the  law  of  nations,  the  moment  it  is  ascer- 
tained to  be  a  seizure  by  a  commissioned 
cruiser,  made  in  the  legitimate  exercise  of  the 
rights  *of  war,  their  progiess  is  ar-  [*26S 
rested ;  for  this  circumstance  is,  in  those  courts, 
a  sufficient  evidence  of  right. 

That  the  mere  fact  of  seizure  a,s  prize  does 
not,  of  itself,  oust  the  neutral  admiralty  court 
of  its  jurisdiction,  is  evident  from  this  fact 
that  there  are  acknowledged  cases  in  which  the 
courts  of  a  neutral  may  interfere  to  devest  pos- 
sessions, to  wit,  those  in  which  her  own  right 
to  stand  neutral  is  invaded;  and  there  is  no 
case  in  which  the  court  of  a  neutral  may  not 
claim  the  right  of  determining  whether  the 
capturing  vessel  be,  in  fact,  the  commissioned 
cruiser  of  a  belligerent  power.  Without  the 
exercise  of  jurisdiction  thus  far,  in  all  cases, 
the  power  of  the  admiralty  would  be  in- 
adequate to  afford  protection  from  piratical 
capture.  The  case  of  Talbot  v.  Jannen,  as  well 
in  the  reasoning  of  the  judges  as  in  the  final  de- 
cision of  the  case,  is  fully  up  to  the  support  of 
this  doctrine.  But  it  is  supposed  that  the 
case  of   TJve  Mary  Fard  supports  the  idea  that 

85 


258 


Supreme  Court  op  the  United  States. 


1816 


as  the  court  had  acknowledged  jurisdiction 
over  the  question  of  salvage*  its  jurisdiction 
extended  over  the  whole  subject-matter,  and 
authorized  it  to  proceed  finally  to  dispose  of 
the  residue  between  the  parties  litigant. 

That  case  certainly  will  not  support  the  doc- 
trine to  the  extent  contended  for  in  this  case. 
It  is  true  that  the  court  there  lay  down  a  prin- 
ciple, which,  in  its  general  application  is  un- 
questionably correct,  and  which,  considered  in 
the  abstract,  might  be  supposed  applicable  to 
the  present  case.  But  this  presents  only  one 
of  innumerable  cases  which  occur  in  our 
269*]  *books  to  prove  how  apt  we  are  to  mis- 
conceive and  misapply  the  decisions  of  a  court, 
by  detaching  those  decisions  from  the  case 
which  the  court  propose  to  decide.  The  de- 
cision of  the  Supreme  Court  in  that  case  is  in 
strict  conformity  with  that  of  the  Circuit 
Court  in  the  present  case.  For  when  the 
court  come  to  apply  their  principle,  they  do 
not  enter  into  the  question  of  prize  between  the 
belligerents,  but  decree  the  residue  to  the  last 
poHsesHor ;  thus  making  the  fact  of  possession, 
as  between  the  parties  litigant,  the  criterion  of 
right;  and  this  is,  unquestionably,  consistent 
with  the  law  of  nations.  Those  points,  which 
can  be  disposed  of  witliout  any  reference  to 
the  legal  exercise  of  the  rights  of  war,  the 
court  proceeds  to  decide;  but  those  which 
necessarily  involve  the  question  of  prize  or  no 
prize,  they  remit  to  another  tribunal. 

It  would  afford  us  much  satisfaction  could 
we,  with  equal  facility,  vindicate  the  consist- 
ency of  this  court  in  the  case  of  Del  Col  v. 
Arnold.  To  say  the  least  of  that  case,  it  cer- 
tainly requires  an  apology.  We  are,  however, 
induced  to  believe,  from  several  circumstances, 
that  we  have  transmitted  to  us  but  an  imperfect 
sketch  of  the  decision  in  that  case.  The 
brevity  with  which  the  case  is  reported,  which 
we  are  informed  had  been  argued  successively 
at  two  terms,  by  men  of  the  first  le^l  talents, 
necessarily  suggests  this  opinion;  and  when  we 
refer  to  the  case  of  The  Caigiits,  decided  but 
the  term  preceding,  and  observe  the  correct- 
ness with  which  the  law  appUcable  to  this  case, 
260*]  in  principle,  is  laid  down  in  *the  re- 
cital to  the  prohibitions,  we  are  confirmed  in 
that  opinion. 

But  the  case  itself  furnishes  additional  con- 
firmation. There  is  one  view  of  it  in  which  it 
is  reconcilable  to  every  legal  principle.  It  ap- 
pears that,  when  pursued  by  the  Terpsicore, 
the  Grand  Sachem  was  wholly  abandoned  by 
the  prize  crew,  and  left  in  possession  of  one  of 
the  original  American  crew,  and  a  passenger; 
that,  in  their  possession,  she  was  driven  witnin 
our  territorial  limits,  and  was  actually  on 
shore  when  the  prize  crew  resumed  their  pos- 
session, and  plundered  and  scuttled  her.  Sup- 
posing this  to  have  been  a  case  of  total  derelic- 
tion (an  opinion  which,  if  incorrect,  was  only 
80  on  a  point  of  fact,  and  one  in  support  of 
which  much  might  be  said,  as  the  prize  crew 
had  no  proprietary  interest,  but  only  a  right 
founded  on  the  fact  of  possession),  it  would 
follow  that  the  subsequent  resumption  of  pos- 
session was  tortious,  and  subjected  the  parties 
to  damages.  On  the  propriety  of  the  seizure  of 
the  Industry,  to  satisfy  those  damages,  the 
court  give  no  opinion,  but  place  the  applica- 
tion of  the  proceeds  of  the  sale  of  this  vessel  on 
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the  ground  of  consent;  a  principle,  on  the  cor- 
rectness o(  the  application  of  which  to  that 
case  the  report  affords  no  ground  to  decide. 

But,  admitting  that  the  case  of  The  Grand 
Sacliem  was  decided  under  the  idea  that  the 
courts  of  the  neutral  can  take  co^izance  of  the 
legality  of  belligerent  seizure,  it  is  glaringly  in- 
consistent with  the  acknowledged  doctrme  in 
the  case  of  The  Ca$sius  and  of  Talbot  v.  Jan- 
sen,  decided  the  term  next  *preceding;  [*2B1 
and  in  Tfie  Mary  Ford,  decided  at  the  same 
term  with  that  of  The  Grand  Sachem,  The 
subject  has  frequently,  since  that  term,  been 
submitted  to  the  consideration  of  this  court, 
and  the  decision  has  uniformly  been  that  it  is 
a  question  exclusively  proper  for  the  courts  of 
the  capturing  power. 

Sentence  affirmed. 

Cited— 4  Wheat.  307;  7  Wheat.  861;  6  How.  438; 
Olcott,  21 ;  1  Curt,  89;  5  Mason,  471. 


[instance  court.] 
THE  EDWARD.     Scott,  Claimant. 

In  revenue,  or  Instance  causes,  the  Circuit  Court 
may,  upon  appeal,  allow  the  Introduction  of  a  new 
allecration  into  the  information,  by  way  of  amend- 
ment. 

Under  the  3d  section  of  the  act  of  Ck>ngre88  of 
the  28th  of  June,  1809,  everv  vessel  bound  to  a 
f oreigrn  permitted  port  was  obliged  to  give  a  bond, 
with  condition  not  to  proceed  to  any  port  with 
which  commercial  intercourse  was  not  permitted, 
nor  to  trade  with  such  port. 

Where  the  evidence  is  sufficient  to  show  a  breach 
of  the  law,  but  the  Information  is  not  sufficiently 
certain  to  authorize  a  decree,  the  Supreme  Court 
will  remand  the  cause  to  the  Circuit  Court,  with  di- 
rections to  allow  the  information  to  be  amended. 

APPEAL  from  the  Circuit  Court  for  the 
District  of  Massachusetts.  The  offense 
charged  itf  the  information  filed  in  this  case,  in 
the  District  Court  of  Massachusetts,  is,  that 
the  ship  Edward,  on  the  12th  day  of  February, 
1810,  departed  from  the  port  of  Savannah 
♦with  a  cargo,  bound  to  a  foreign  port  [*262 
with  which  commercial  intercourse  was  not 
permitted,  without  a  clearance,  and  without 
giving  a  bond  in  conformity  with  the  provis- 
ions of  the  act  of  Congress  of  the  28th  or  June, 
1809.  A  claim  was  interposed  by .  George 
Scott,  of  Savannah,  in  which  he  alleged  that 
the  ship  did  not  depart  from  Savannah,  bound 
to  a  foreign  port,  in  manner  and  form  as 
stated  in  the  information.  The  District  Court 
condemned  the  ship;  from  which  sentence  an 
appeal  was  taken  to  the  Circuit  Court,  where 
the  district  attorney  was  permitted  by  the 
court  to  amend  the  information,  by  filing  a 
new  allegation,  that  Liverpool,  in  Great 
Britain,  was  the  foreign  port  to  which  the  ship 
was  bound  when  she  departed  from  Savannah, 
and  that  she  did  so  depart  without  having  a 
clearance,  agreeably  to  law.  The  Circuit 
Court  affirmed  the  sentence,  and  the  cause  was 
brought  before  this  court  upon  an  appeal. 

Harper,  for  the  appellants  and  claimant.  1. 
The  object  of  the  3d  section  of  the  act  of  the 
2d  of  June,  1809,  was  to  prevent  the  going  to 
prohibited  ports.  When  this  supposed  offense 
was  committed,  there  were  no  prohibited  ports, 
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and  the  kginlature  could  never  mean  to  attach 
the  penalty  to  ports  permitted  temporarily.  If 
Liverpool  was  not,  at  the  time,  a  proiiibited 
port,  and  there  were  no  other  prohibited  ports, 
ihe  vessel  was  not  obliged  to  give  bond.  Be- 
fore the  voyage  was  undertaken,  it  had  become 
imipK>s8ible  t-o  commit  the  offense  with  which 
the  veaeel  is  charged.  2.  The  information 
203*]  charges  the  vessel  *with  going  to  a 
forbidden  port  without  a  clearance.  But  Liv- 
erpool was  not  a  forbidden  port,  and  therefore 
the  information  cannot  stand.  3.  The  allega- 
tion was,  that  the  vessel  proceeded  from  Sa- 
vannah ;  but  the  proof  was,  that  the  voyage  was 
undertaken  from  Charleston.  The  prosecutor 
could  not  lawfully  prove  a  proceeding  from 
any  other  port  than  that  alleged  in  the  infor- 
mation. 

The  Attamey- General  and  Law,  for  the  re- 
spondents, argued:  1.  That  the  laws,  under 
which  the  supposed  offense  was  committed, 
were  in  force  at  the  time.  But  as  the  argument 
is  fully  stated  in  the  opinions  of  the  judges,  it  is 
oniittea  here.  2.  Common  law  strictness  is 
not  required  in  these  proceedings,  and  it  is  un- 
reasonable to  insist  on  the  particular  foreign 
port  being  named.  The  prosecutor  had  a 
right  to  prove  a  voyage  from  Charleston.  It 
has  been  decided  in  this  court  that  it  is  suffi- 
cient if  the  offense  be  laid  in  the  words  of  the 
act.  £ven  the  rules  of  the  common  law  ap- 
plicable to  indictments  do  not  require  time  and 
place  to  be  proved  as  stated;  and  the  only  case 
where  a  variance  is  fatal  is  where  it  affects  the 
jurisdiction  of  the  court,  as  where  criminal 
proceedings  are  required  to  be  local.  ^  In  no 
case  in  civil  proceedings  does  the  common  law 
consider  the  venue  as  matter  of  substance,  ex- 
cept where  both  the  proceedings  are  in  rem, 
and  the  effect  of  the  judgment  could  not  be  ob- 
tained if  the  offense  were  laid  in  a  wrong  place.* 
204*]  The  Circuit  Court  had  a  'right  to 
amend  the  proceedings,  but  the  practice  of  this 
court  is  to  remand  the  cause  to  the  Circuit 
Court  with  directions  to  amend. 

Washington,  J.,  delivered  the  opinion  of  the 
court,  and,  after  stating  the  facts,  proceeded  as 
follows: 

Three  questions  have  been  made  and  discuss- 
ed by  the  counsel:  1st.  Whether  the  Circuit 
Court  could,  upon  the  appeal,  allow  the  intro- 
duction of  a  new  allegation  into  the  informa- 
tion bv  way  of  amendment.  2d.  Whether 
the  omission  to  give  the  bond  required  by  the 
3d  section  of  the  act  of  the  28th  of  June,  1809, 
subjected  the  vessel  to  forfeiture;  and  if  it  did, 
then,  3d.  Whether  the  information,  which  al- 
leges the  voyage  to  Liverpool  to  have  com- 
menced at  Savannah,  is  supported  by  the  evi- 
dence in  the  cause,  and  whether  the  sentence 
below  ought  not  to  be  reversed  for  this  reason, 
although  the  court  should  be  satisfied  that  the 
ship  departed  from  Charleston  for  Liverpool 
without  giving  the  bond  re(}uired? 

Upon  the  first  question  it  is  contended,  for 
the  claimant,  that  the  Circuit  Court  has  only 
appellate  jurisdiction  in  cases  of  this  nature, 
and  that  to  allow  the  introduction  of  a  new  al- 

1.— 2  Hawk.  c.  35,  s.  83,  c.  23,  s.  88,  91 ;  2  Hale's  P.  C. 
119,  180. 
2.— Cowp.  176. 
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legation,  would  be,  in  fact,  to  originate  the 
cause  in  the  Circuit  Court.  This  question  ap- 
pears to  be  fully  decided  by  the  cases  of  The 
Caroline  and  mnily,  determined  in  this  court. 
These  were  informations  tn  rem,  under  the  slave- 
trade  act,  and  the  opinion  of  this  court  was, 
that  the  evidence  was  sufficient  to  show  a 
breach  of  the  law;  but  that  the  informations 
were  not  sufficiently  certain  *to  author-  [*265 
ize  a  decree.  The  sentence  of  the  Circuit 
Court  was  therefore  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to  allow 
the  information  to  be  amended.  But  even  if 
an  amendment  would  be  improper  if  it  stated  a 
different  case  from  that  which  was  presented 
to  the  District  Court,  the  objection  would  not 
apply  to  this  case,  in  which  the  offense,  though 
more  definitely  laid  in  the  second  allegation 
than  it  was  in  the  first,  is  yet  substantially  the 
same.  In  both  of  them  the  charge  is,  depart- 
ing from  Savannah  to  a  foreign  interdicted 
port  without  giving  bond,  and  the  amendment, 
in  substance,  merely  states  the  particular  for- 
eign port  to  which  the  vessel  was  destined. 

The  next  question  is,  whether  the  omi&ion 
to  give  the  bond  required  by  the  third  section 
of  the  act  of  the  28th  of  June,  1809,  subjected 
the  vessel  to  forfeiture?  It  is  contended,  by  the 
claimant's  counsel,  that  after  the  end  of  the 
session  of  Congress  in  which  this  law  passed, 
there  were  no  foreign  ports  either  permitted  or 
interdicted  by  law,  inasmuch  as  the  embargo 
laws  which  prohibited  exportations  from  the 
United  States  to  foriegn  countries,  would  then 
stand  repealed,  by  force  of  the  19th  section  of 
the  act  of  the  1st  of  March,  1809,  to  interdict 
the  commercial  intercourse  with  Great  Britain 
and  France,  and  the  2d  section  of  the  above 
act  of  the  28th  of  June.  That  all  the  ports  of 
the  world  being  thus  permitted  to  the  com- 
merce of  the  United  States,  no  subject  would 
remain  on  which  the  8d  section  would  operate; 
and,  consequently,  there  could  be  no  necessity 
for  giving  a  bond  not  to  go  to  an  interdicted 
port. 

*An  attentive  consideration,  however,  P260 
of  the  two  acts  above  mentioned,  will  show 
that  the  argument  is  not  well  founded.  The 
3d  section  of  the  act  of  the  28th  of  June,  1800, 
declares,  that  during  the  continuance  of  that 
act,  no  vessel,  not  within  the  exceptions  therein 
stated,  shall  be  permitted  to  depart  for  a  foriegn 
port  with  which  commercial  intercourse  has  not 
been,  or  may  not  be,  permitted  by  virtue  of 
this  act,  or  the  act  of  the  1st  of  March,  1800. 
And  if  bound  to  a  foreign  port  with  which 
commercial  intercourse  has  been,  or  may  be, 
permitted,  still  she  shall  not  be  allowed  to  de- 
part without  bond  being  given,  with  condition 
not  to  proceed  to  any  port  with  which '  com- 
mercial intercourse  is  not  thus  permitted,  nor  be 
directly  or  indirectly  engaged,  during  the  voy- 
age, in  any  trade  with  such  port.  This  law 
was  in  full  force  at  the  time  the  offense  charged 
in  this  information  is  alleged  to  have  been  com- 
mitted. 

If,  then,  there  was  any  country  with  which 
commercial  intercourse  was  interdicted,  and 
would  continue  to  be  so  after  the  end  of  the 
session,  during  which  this  law  was  passed,  it 
seems  to  be  admitted  in  the  argument  that  a 
vessel  destined  to  a  foreign  permitted  port 
would  be  liable  to  forfeiture,  unless  the  above 
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bond  had  been  given.  To  ascertain  whether 
there  was  any  such  country,  it  will  be  necessary 
to  inquire  what  is  the  true  meaning  of  the  term 
commercial  intercourse.  No  higher  or  more 
satisfactory  authority  upon  this  subject  need 
be  resorted  to  than  the  legislature  itself,  by 
which  this  act  was  passed. 

The  act  of  the  Ist  of  March,  1809,  which  is 
entitled,  "  An  act  to  interdict  the  commercial 
267*]  intercourse  ^between  the  United  States 
and  Great  Britain,"  &c.,  contains  nineteen  sec- 
tions. The  first  ten  (exclusive  of  the  first, 
which  denies  to  the  vessels  of  those  countries 
the  privilege  of  entering  the  ports  and  harbors  of 
the  Unitea  States)  forbid  the  importation  into 
the  United  States  of  the  products  and  manu- 
factures of  Great  Britain  and  France,  or  of  any 
other  part  of  the  world,  if  brought  from  the 
ports  of  either  of  those  countries.  The  12th 
section  repeals,  after  the  15th  of  March,  1809, 
all  the  embargo  laws,  except  as  they  relate  to 
Great  Britain  and  France;  and  the  19th  section 
repeals  them,  after  the  end  of  the  succeeding 
session  of  Confess,  as  to  all  the  world.  The 
18th'  14th,  15th,  16th,  and  18th  sections  are  in- 
tended to  provide  securities  for  enforcing  the 
non-importation  system  established  by  this  law ; 
and  the  17th  section*  repeals  the  former  non- 
importation law  of  April,  1806. 

Hence,  it  appears  that  the  commercial  in- 
tercourse which  this  law  was  intended  to  inter- 
dict consisted  of  importations  from  Great 
Britain  and  France,  and  of  the  products  and 
manufactures  of  those  countries,  and  of  exporta- 
tions  to  them.  In  the  11th  section  it  is  called 
the  trade  of  the  United  States,  suspended  by 
that  act  and  the  embargo  laws,  which  trade  the 
President  is  authorized  to  renew,  by  his  procla- 
mation, upon  a  certain  contingency;  and  in 
pursuance  of  this  power,  he  did,  accordingly, 
renew  it  with  Great  Britain  in  April,  1809. 

Thus  stood  the  commercial  intercourse  of  the 
United  States  with  foreign  nations  at  the  com- 
mencement of  the  extraordinary  session  of  Con- 
268*]  gress  which  *commencedin  May,  1809; 
permitted  by  the  above  law,  both  as  to  exporta- 
tions  and  importations  with  all  the  world,  ex- 
cept Great  Britain  and  France,  and  their  de- 
pendencies; and,  as  to  them,  interdicted  in 
both  respects  as  to  France,  and  permitted  with 
Great  Britain  by  virtue  of  the  President's  pro- 
clamation. But,  as  the  law  of  the  1st  of  March 
would  expire,  by  its  own  limitation,  after  the 
end  of  the  May  session,  whereby,  not  only  ex- 
portations,  but  the  importations  forbidden  by 
that  act,  in  relation  to  France,  would  become 
lawful ;  the  1st  section  of  the  act  of  the  28th 
of  June,  1809,  revives  the  whole  non-importa- 
tion system,  except  so  far  as  it  had  been  per- 
mittea'to  Great  Britain  by  the  proclamation; 
and  the  2d  section  declares,  in  effect,  that  the 
embargo  laws,  which  were  repealed  by  the  12th 
and  19th  sections  of  the  act  of  the  1st  of  March, 
shall  be  and  remain  repealed,  notwithstanding 
the  expiration  of  that  law  by  its  own  limitation. 

From  this  view  of  the  subject,  it  appears 
that  the  non-importation  system  of  the  1st  of 
March  was  to  continue  in  force  until  the  end  of 
tlie  session  of  Congress,  which  would  succeed 
that  of  May,  1809,  except  as  to  Great  Britain ;  and 
that,  after  the  end  of  that  session,  the  embargo 
laws  would  cease  to  operate  against  any  nation. 

If,  then,  importation  be  a  branch  of  com- 
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mercial  intercourse,  in  the  avowed  meaning  of 
Congress,  and  if,  on  the  28th  of  June,  and  from 
thence  until  the  end  of  the  next  session  of  Con- 
gress, it  was  to  continue  in  force,  as  to  France 
(unless  the  President  should  declare,  bv  proc- 
lamation, the  revocation  of  *her  offen-  [*260 
sive  edicts),  but  were  inoperative  as  to  Great 
Britain,  it  follows,  inevitably,  that,  in  February 
or  March,  1810,  when  the  offense  is  charged 
to  have  been  committed  by  this  vessel,  there 
were  foreign  ports  permitted,  and  others  inter- 
dicted, to  the  commerce  of  the  United  States; 
and,  consequently,  that  the  destination  of  this 
vessel  being  to  Liverpool,  a  bond  oueht  to  have 
been  given,  such  as  the  ^  section  of  the  act  of 
the  28th  of  June  required,  not  to  go  to  an 
interdicted  port. 

This  construction  of  the  law  has  frequently 
been  ^ven  to  it  by  this  court ;  but  the  serious 
opposition  made  to  it,  by  the  counsel  for  the 
claimant,  will  account  for  the  deliberate  exam- 
ination of  the  question  which  is  contained  in 
this  opinion. 

As  to  the  last  (question,  a  majority  of  the 
court  being  of  opinion,  upon  a  view  of  the 
whole  evidence,  that  the  voyage  to  Liverpool 
had  its  inception  at  Savannah,  the  objection  as 
to  the  form  of  the  information,  in  this  respect, 
has  nothing  to  stand  upon.  Were  the  evidence 
on  this  point  more  doubtful  than  it  is,  the 
court  would  remand  the  cause,  with  directions 
to  the  Circuit  Court  to  allow  an  amendment,  by 
inserting  Charleston  instead  of  Savannah,  from 
which  the  claimant  could  derive  no  benefit, 
since  it  is  not  denied  that  the  ship  departed 
from  Charleston  directly  for  Liverpool,  without 
giving  bond. 

LivmosTON,  J.  This  ship  was  proceeded 
against  under  the  Sd  section  of  the  act  of  the 
28th  of  June,  1809,  for  sailing  from  the  United 
States  to  a  foreign  port  with  which  commercial 
intercourse  had  not  *been,  nor  was  then,  [*2f  O 
permitted,  by  virtue  of  that  act.  or  of  the  act 
to  interdict  commercial  intercourse  between  the 
United  States'  and  Oreat  Britain  and  France, 
without  a  clearance,  and  without  a  bond  having 
been  pven,  in  conformity  to  the  provisions  of 
the  said  act,  not  to  proceed  to  any  port  with 
which  commercial  intercourse  was  not  then,  by 
law,  permitted,  nor  be  directly  or  indirectly 
engaged,  during  the  voyage,  in  any  trade  or 
traffic  with  such  place. 

The  only  question,  on  this  part  of  the  case,  is, 
whether,  at  the  time  of  the  departure  of  the 
Edward  from  Savannah,  which  was  in  Febru- 
ary, 1810,  there  existed  any  law  subjecting  her 
to  forfeiture  if  the  owner  omitted  giving  the 
bond  prescribed  by  the. 3d  section  of  the  act 
above  mentioned. 

By  the  claimant  it  is  contended,  that  after 
the  end  of  the  session  of  Congress  in  which 
this  act  passed,  which  occurred  on  the  28th  of 
June,  1809,  there  ceased  to  exist  in  the  United 
States  anv  distinction  between  prohibit^  and 
permitted  ports  within  the  meaning  of  the  re- 
strictive system;  that  the  embargo  laws,  which 
alone  restricted  exportations  to  foreign  coun- 
tries, had,  at  that  time,  become  repealed  by  the 
operation  of  the  last  section  of  the  act  of  the  1st 
of  March,  1809,  as  well  as  by  that  of  the  2d 
section  of  the  act  of  the  28tli  of  June  of  the 
same  year;  that  by  this  repeal  the  whole  world. 
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as  far  as  could  depend  on  our  own  laws,  was 
open  to  the  vessels  of  the  United  States,  and, 
consequently,  that  it  could  not  be  illegal  to 
nej^lect  ffiving  a  bond  not  to  go  to  an  interaicted 
port,  if,  at  the  time  of  sailing,  there  was 
271*]*no  port  in  the  world  to  which  that 
interdiction  could  apply. 

In  examining  this  question,  my  attention  will 
be  confined  to  a  consideration  of  the  two  acts 
which  have  just  been  mentioned;  because,  if 
the  interdiction  which  is  supposed  to  have  ex- 
isted when  the  Edward  left  Savannah  is  not  to 
be  found  in  either  of  these  laws,  no  other  has 
been  referred  to  as  creating  it.  Let  us,  then, 
see  what  has  been  ddhe,  and  if  there  be  no  am- 
biguity in  the  provisions  of  these  two  acts  on 
the  subject  before  us,  it  will  be  safer,  in  a  case 
so  highly  penal,  to  adhere  to  the  letter  of  them 
than  to  mcur  the  danger  of  falling  into  error  by 
indulging  in  a  mode  of  interpretation  whicn 
was  Mopted  at  the  bar,  and  which  was  too  con- 
jectural to  be  in  any  degree  satisfactory. 

By  the  12lh  section  of  the  act  of  the  1st 
of  March,  1809,  the  embargo  law  was  .re- 
pealed as  to  all  nations,  except  Great  Britain 
and  France,  and  their  dependencies.  This  re- 
peal, necessarily  and  immediately,  created  a  dis- 
tinction between  ports  with  which  commercial 
intercourse  was  permitted,  and  those  to  which 
it  was  interdicted;  and  we  accordingly  find 
Congress,  in  the  very  next  section  of*  this  act, 
providing  for  this  new  state  of  things  by  re- 
quiring bonds  to  be  given  when  vessels  were 
going  to  ports  which  had  now  become  permitted 
ports,  not  to  proceed  to  any  port  or  place  in 
Great  Britain  or  France,  &c.  No  such  regula- 
tion had  been  prescribed  in  consequence  merely 
of  the  non-importation  law,  and  for  the  plainest 
reason;  for,  while  thev  prohibited  an  introduc- 
272*]  tion  into  the  tjnited  *State8,  from  any 
part  of  the  world,  of  the  produce  and  manii- 
factnres  of  France  and  England,  our  vessels 
were  allowed  to  go  to  those  countries,  and  thus 
continue  a  conunercial  intercourse  with  either 
or  both  of  them,  limited,  it  is  true,  as  to  the 
articles  which  might  be  brought  from  thence, 
but  uncontrolled  as  to  the  commodities  which 
mi^ht  be  carried  thither,  or  as  to  the  port  to 
which  they  might  go.  This  partial  trade  be- 
tween the  two  countries,  whether  originating 
in  the  acts  of  the  one  government  or  the  other, 
nuty  frequently  take  place;  but  cannot,  when 
it  does,  with  any  propriety,  be  termed  an  inter- 
diction or  suspension  of  commercial  intercourse, 
which  ex  m  termini,  means  an  entire  cessation, 
for  the  time  being,  of  all  trade  whatever.  It 
was  under  the  embargo  laws  alone  that  inter- 
course was  interdicted  between  this  country  and 
Great  Britain  and  France,  as  it  was  also  with 
the  rest  of  the  world;  which  interdiction,  as  it 
arose  out  of  those  laws,  so  it  is  expressly  con- 
tinued, as  it  regards  those  two  kingdoms,  by 
excepting  them  out  of  the  operation  of  the  12th 
section  of  the  act  of  the  Ist  of  March,  1809, 
which  repealed  the  embargo  laws  as  to  all  other 
parts  of  the  world.  It  would  seem,  then,  that 
after  this  no  other  inquiry  would  remain  than 
to  ascertain  whether  the  commercial  intercourse 
thus  interdicted  by  the  act  laying  an  embargo, 
and  continued,  or  rather  not  repealed,  as  it  re- 
spected Great  Britain  and  France,  by  the  12th 
section  just  mentioned,  was  still  in  force  at  the 
time  this  offense  is  alleged  to  have  been  com- 
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mitted.  Without  leaving  the  act  now  under 
consideration,  we  find  that  it  was  *to  P273 
continue  in  force  only  until  the  end  of  the  next 
session  of  Congress,  and  that  the  act  itself, 
which  lays  the  embargo,  was  to  expire  at  the 
same  time.  This  event  took  place  on  the  28th 
of  June,  1809.  Now,  unless  some  law  were 
passed  before  that  time  to  continue  the  embargo 
longer,  or,  after  that  period,  to  revive  it,  how 
can  it  be  said  that,  after  that  day,  a  distinction 
could  still  continue  between  prohibited  and 
permitted  ports?  This  brings  us  to  see  whether 
anvthing  was  done  by  Congress  at  the  extra- 
ordinary session  which  commenced  in  May, 
1809.  By  an  act  which  they  passed  on  the 
28th  of  June  of  that  year,  they  continued  in 
force  until  the  end  of  the  next  session,  which 
happened  on  the  Ist  of  May,  1810,  the  3d,  4th, 
5th,  6th,  7th,  8th,  9th,  10th,  11th,  17th  and 
18th  sections  of  the  act  of  March,  1809,  and 
they  declare  that  all  the  acts  repealed  by  the 
said  act  shall  remain  repealed,  notwithstand- 
ing any  part  of  that  act  might  expire  by  its  oy^n 
limitation.  Now,  if  we  return  to  the  sections 
which  are  revived,  we  find  them  containing 
nothing  more  than  an  interdiction  of  the  harbors 
and  waters  of  the  United  States  to  vessels  sail- 
ing under  the  flag  of  Great  Britain  or  France, 
or  owned  by  subjects  of  either,  accompanied 
with  a  prohibition  to  import  from  any  foreign 
port  whatever,  into  the  United  States,  any 
goods,  &Cf,  being  of  the  growth,  produce,  or 
manufacture  of  those  countries  or  their  de- 
pendencies. In  not  one  of  them  is  found  a  pro- 
hibition to  our  citizens  against  trading  with 
either  of  those  countries.  Their  revival,  then, 
does  not  operate  so  as  to  create  a  single  in- 
terdicted port  in  the  whole  commercial  world. 
*Such  interdiction,  as  has  already  been  [*274r 
said,  was  a  creature  of,  and  owed  its  existence 
solely  and  exclusively  to,  the  embarj^  laws. 
If  it  be  said  that  such  prohibition  necessarily 
flowed  from  the  revival  of  these  sections,  not- 
withstanding their  entire  silence  on  the  subject, 
then  would  our  vessels  have  been  under  a  dis- 
ability of  going  to  any  part  of  the  world,  be- 
cause they  were  no  more  at  liberty  to  bring 
British  and  French  goods  from  other  countries 
than  from  Great  Britain  and  France ;  and  yet 
the  12th  section  of  this  act,  by  only  taking  the 
embargo  out  of  their  way,  permitted  them  to 
go  to  any  port  of  the  world  except  to  Great 
Britain  and  France.  But,  in  availing  them- 
selves of  this  permission,  they  were  still  under 
a  restraint  not  to  bring  to  this  country  any 
British  or  French  goods.  The  11th  section  of 
the  act  of  March,  1809,  which  is  continued  by 
that  of  June  of  the  same  year,  authorizes  the 
President,  in  certain  cases*  to  issue  his  procla- 
mation; after  which,  the  trade  of  the  United 
States,  suspended  by  that  act,  and  by  the  em- 
bargo law,  may  be  renewed  with  Great  Britain 
or  with  France,  as  the  case  may  be.  In  this 
section  we  are  presented  with  a  distinction, 
taken  by  the  legislature  themselves,  and  which, 
indeed,  pervades  the  whole  system  between  the 
suspension  of  trade  created  by  that  act.  and  by 
the  embargo  laws.  The  two  systems  were  en- 
tirely diflferent,  and  enforced  by  different  and 
distinct  penalties.  By  the  one,  our  vessels  were 
at  liberty  to  go  where  they  pleased;  by  the 
other,  they  were  prevented  from  going  to  any 
foreign  port  whatever.     The  revival,  then,  of 
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275*]  these  sections,  did  not  preclude  *our 
vessels  from  going  to  any  part  of  the  world,  but 
only  forbid  their  oringing  to  this  country  the 
articles  whose  importation  was  prohibited.  If 
the  r2th  section  had  also  been  revived,  then  no 
vessel  of  the  United  States  could  have  gone  to 
Great  Britain  or  France,  and  the  distinction  of 
permitted  and  forbidden  ports  would  have  con- 
tinued until  the  1st  of  May,  1810.  But  as  the 
whole  embargo  system  expired  in  June,  1809, 
not  only  by  the  19th  section  of  the  act  of  Martjh, 
1809,  but  also  bv  the  express  provision  of  the 
act  of  June  of  the  same  year,  the  conclusion  is 
inevitable  that  when  the  Edward  sailed  there 
was  no  law  in  force  by  which  any  distinction 
of  prohibited  and  permitted  ports  existed ;  and 
that,  therefore,  the  not  giving  the  bond  in  ques- 
tion was  no  violation  of  law. 

No  notice  has  been  taken  of  either  of  the 
proclamations  of  the  President,  because,  if  the 
view  here  presented  be  correct,  neither  of  them 
h&8  any  bearing  on  the  question.  Admitting 
th^  validity  of  both  of  them,  the  latter  would 
not  make  the  ports  of  England  prohibited  ports, 
if  the  laws  which  created  the  distinction  had 
done  it  away  by  opening  to  the  citizens  of  the 
United  States  the  ports  of  every  nation  on  the 
globe.  The  President's  power  could  only  exist 
while  such  a  state  of  things  continued  as  sug- 
gested the  necessity  of,  and  would  render,  an 
interference  on  his  part  proper  and  useful,  and 
no  longer.  • 

It  may  be,  and  has  been,  said  that  the  opinion 
here  expressed  is  at  variance  with  the  public 
opinion  on  this  subject,  as  well  as  with  the  un- 
276*]  derstanding  *of  the  collectors  and  some 
other  officers  of  government;  and  that  even  this 
court  has,  at  its  present  term,  condemned  prop- 
erty for  the  same  offense  with  which  the  Edwani 
is  charged.  The  answer  to  all  this  is,  that  the 
condemnation  alluded  to  passed  sub  silentio, 
without  bringing  the  point  distinctly  to  our 
view,  and  is,  therefore,  no  precedent;  and  that, 
as  to  public  opinion,  or  that  of  the  officers  of 
l^ovemment,  however  respectable  they  may  be, 
It  can  furnish  no  good  grounds  for  enforeing  so 
heavy  a  penalty,  unless,  on  investigation,  it 
shall  appear  to  have  been  correctly  formed.  It 
was  also  urged  that  Congress  must  have  sup- 
posed the  law  to  be  as  it  is  now  contended  for 
by  the  Attorney-General,  or  they  would  not 
have  passed  the  Sd  section  of  the  act  of  the 


28th  June,  1809,  when  there  was  no  state  of 
things  to  which  its  provisions  could  apply.'  To 
this  the  answer  which  was  given  at  the  bar  Is 
satisfactoiy.  At  the  time  of  the  bringing  in  of 
that  bill  the  embargo  laws  were  still  in  force, 
and  would  continue  so  until  the  end  of  that  ses- 
sion. Now,  as  it  could  not  then  be  foreseen 
that  the  bill  would  not  become  a  law  until  tlie 
last  day  of  the  session,  a  prohibition  not  to  go 
to  prohibited  ports  was  necessary,  but  became 
nugatory  by  the  law  not  passing  until  the  time 
prescribed  for  the  extinction  of  the  whole  sys- 
tem. 

Upon  the  whole,  it  appears  to  me  clear  that 
there  was  no  law  in  force  ttrhen  the  Edward  left 
Savannah  interdicting  her  from  going  to  any 
foreign  port  whatever,  or  requiring  from  her 
owners  any  bond  not  to  go  to  such  port;  and. 
under  this  persuasion,  *I  have  thought  [*277 
it  a  duty  to  express  my  dissent  from  the  judg> 
ment  which  has  been  just  rendered. 

But  were  the  case  doubtful,  I  should  still  ar- 
rive at  the  same  conclusion,  rather  than  execute 
a  law  so  excessively  penal,  about  whose  exist- 
ence and  meaning  such  various  opinions  have 
been  entertained. 

To  satisfy  ourselves  that  great  difficulties 
must  exist,  in  relation  to  this  law,  we  have  only 
to  look  at  the  progress  of  the  case  now  before 
us.  The  offense  with  which  the  Edward  is 
charged  in  the  information,  is  ^ing,  without 
giving  bond,  to  a  prohibited  foreign  port.  The 
condemnation  in  the  Circuit  Court,  however, 
proceeded  on  the  ground  of  all  the  ports  of 
Great  Britain  (to  one  of  which  it  was  alleged 
she  was  going)  being  permitted  ports.  In  the 
very  able  argument  which  was  made  here  in 
support  of  the  prosecution,  it  was  attempted  to 
be  shown  that  Liverpool  was  not  a  permitted, 
but  an  interdicted,  port.  This  state  of  uncer- 
tainty, which,  it  would  seem,  could  hardly  exist 
if  the  legislature  had  expressed  themselves  with 
that  precision  and  perspicuity  which  are  al- 
ways expected  in  criminal  cases,  would,  with 
me,  independent  of  my  own  convictions  that 
there  was  no  such  prohibiting  law%  have  been 
a  sufficient  reason  for  restoring  this  property  to 
the  claimants. 

Sentence  of  the  Circuit  Court  affirmed^ 


Cited-4  How.  154 ;  6  How.  434  ;  2  Wood.  &  M.  540; 
3  Wood.  &  M.  348. 
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l.—In  order  to  enable  the  reader  the  better  to  un- 
dei-Btand  this  case,  the  following  account  of  the 
dates  and  substance  of  the  firitlsn  orders  in  coun- 
cil, the  French  decrees,  and  the  consequent  acts 
of  the  United  States  K'^vemment,  has  oeen  sub- 
Jotned : 

a7»*]  ♦On  the  16*h  of  May,  1806,  the  British  gov- 
ernment issued  an  order  in  council  declaring:  the 
coast  included  between  the  Elbe  and  Brest  in  a 
state  of  blockade.  ^ 

On  the  2l8t  of  November,  1808,  the  French  em- 
peror issued  his  Berlin  decree  declarinfir  Great  Brit- 
ain and  her  dependencies  in  a  state  of  blockade. 

On  the  7th  or  January,  1807,  the  British  grovem- 
ment  issued  an  order  in  council  prohibiting  neutral 
ships  from  carrying  on  trade  from  one  enemy's 
port  to  another,  including  France  and  her  allies. 

On  the  11th  of  November,  1807,  the  British  orders 
in  council  were  issued,  which  declared  the  conti- 
nental ports  from  which  British  ships  were  exclud- 
ed in  a  state  of  blockade  (except  in  case  of  ships 
cleared  out  from  Great  Britain  whose  cargoes  had 
paid  a  transit  duty),  and  rendered  liable  to  con- 
demnation all  neutral  ships,  with  their  cargoes, 
trading  to  or  from  the  ports  of  France,  or  her  allies, 
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and  their  dependencies,  or  having  on  board  certifi- 
cates of  origin. 

On  the  7tn  of  December,  1807,  the  French  em- 
peror issued  his  Milan  decree,  declaring  that  any 
neutral  ships  which  should  have  touched  at  a  Brit- 
ish port,  or  paid  a  transit  duty  to  the  British  govern- 
ment, or  submitted  to  be  searched  by  Britisn  cruis- 
ers, should  be  liable  to  condemnation. 

On  the  23d  of  December,  1807,  the  American  em- 
bargo took  place. 

On  the  Ist  of  March,  1809,  the  embargo  was  re- 
moved, and  a  non-intercourse  substituted  with 
both  France  and  England. 

On  the  19th  of  April,  1809,  a  negotiation  was  con- 
cluded by  Mr.  Erskine,  in  consequence  of  which  the 
trade  with  Great  Britain  was  renewed  on  the  10th 
of  June. 

On  the  28th  of  April,  1809,  a  British  order  in  coun- 
cil was  issued,  modifying  the  former  blockade, 
which  was  henceforth  to  be  confined  to  ports  under 
the  govoi  nments  of  Holland  (as  far  north  as  the 
river  Ems)  and  France,  together  with  the  colonies 
of  both,  and  all  ports  of  Italy  included  between 
Orbitelloand  Pcsaro. 

On  the  10th  of  August,  1809,  the  non-interoourse 
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THE   MUTUAL    ASSURANCE  SOCIETY 

V. 

WATTS'  EXECUTOR. 

Tnder  the  6th  and  8th  sections  of  the  Act  of 
Assembly  of  Virnrlnia,  of  the  22d  of  December,  1794, 
property  pled^rea  to  the  Mutual  Assuranoe  Society, 
4n.'.,  contiaues  liable  for  assessmente,  on  account 
of  the  loflsee  insured  against,  in  the  hands  of  a  htma 
JUlf  purchaser  without  notice. 

A  mere  change  of  sovereignty  produces  no  change 
in  the  state  of  rights  existing  in  the  soil;  and  the  ces- 
sion of  the  District  of  Columbia  to  the  national  gov- 
ernment did  not  alfect  the  lien  created  by  the 
above  act  on  real  property  situate  in  the  town  of 
Alexandria,  though  the  personal  character  or  lia- 
biiit}'  of  a  member  of  the  society  could  not  be  there- 
by forced  on  a  purchaser  of  such  property. 

\  PPEAL  from  the  Circuit  Court  in  the  Dis- 
A  trict  of  Columbia  for  Alexandria  county. 
The  cause  was  argued  by  Sioann  for  the  ap- 
pellants, and  by  Taylor  and  Lee  for  the  re- 
s[>ondent8. 

JoiEKSON,  «/.,  delivered  the  opinion  of  the 
<t)urt  as  follows: 

280*]  *Thi8  is  a  bill  in  chancery,  filed  by 
the  complainants,  to  charge  certain  premises, 
in  the  |X)6ses8ion  of  the  defendant,  situate  in 
the  town  of  Alexandria,  with  the  payment  of  a 
sum  of  money,  assessed  in  pursuance  of  the 
laws  establishing  the  Mutual  Assurance  Society, 
for  quotas  becomingdue  after  his  testator  ac- 
quired possession.  The  executor  has,  in  fact, 
sold  the  premises,  under  a  power  given  him  by 
the  testator,  but  the  money  remains  in  his 
hands;  and  it  is  conceded  that  the  sole  object 
now  contended  for  is  to  charge  the  money 
amine  from  the  sale  of  the  land  in  question 
with  the  assessment  to  which  it  is  contended 
that  the  land  was  liable.  The  insurance  was 
made  in  1799,  and  the  property  sold  to  the  de- 
fendant's testator  in  1B07,  lone  after  the  town 
of  Alexandria  ceased  to  be  suDject  to  the  laws 
of  Virginia.  Il  is  admitted  that  the  sale  was 
made  without  notice  of  this  incumbrance  (if  it 
was  one),  and  the  quota  demanded  was  assessed 
on  the  premises  for  a  loss  which  happened  sub- 
sequent to  the  transfer.  The  points  made  in 
the  case  arise  out  of  the  construction  of  the  6th 
and  8th  sections  of  the  act  of  Virginia,  passed 
the  22d  of  December,  1794,  The  6th  section  is 
in  these  words:  "  If  the  funds  should  not  be 
sufficient,  a  repartition  among  the  whole  of  the 
persons  insured  shall  be  made,  and  each  shall 
pay,  on  demand  of  the  cashier,  his,  her,  or  their 
share,  according  to  the  sum  insured,  and  rate 
of  hazard  at  which  the  building  stands,  agree- 
ably to  the  rate  of  premium,  for  which  purpose 
it  is  hereby  declared  that  the  subscribers,  as 
soon  as  they  shall  insure  their,  property  in  the 
Assurance  Society  aforesaid,  do  mutually,  for 
281*]  themselves,  *their  heirs,  executors,  ad- 


ministrators and  assigns,  engage  their  property 
insured  as  security,  and  subject  the  same  to  l>e 
sold,  if  qecessary,  for  the  payment  of  such 
quotas."  And  the  8th  section  is  in  these  words: 
• '  To  the  end  that  purchasers  or  mortgagees  of 
any  property  insured,  by  virtue  of  this  act,  mav 
not  become  losers  thereby,  the  subscriber  sell- 
ing, mortgaging,  or  otherwise  transferring  such 
property,  shall,  at  the  time,  apprise  the  piu*- 
chaser  or  mortgagee  of  such  assurance ;  and  in- 
dorse to  him  or  them  the  policy  thereof.  And 
in  every  case  of  such  change  the  purchaser  or 
mortgagee  shall  be  considered  as  a  subscriber  in 
the  room  of  the  original,  and  the  property  so 
sold,  mort^ag(3d,  or  otherwise  transferred,  shall 
still  remain  liable  for  the  payment  of  the 
quotas,  in  the  same  manner  tisif  the  right  there- 
of had  remaine(^in  the  ori^nal  owner." 

In  the  argument  two  pomts  were  made:  1st. 
That  property  pledged  to  the  society  remained 
liable  for  the  quota  to  a  purchaser  without 
notice.  2d.  That  the  purchaser,  by  the  pur- 
chase of  such  property,  although  without 
notice,  became,  by  virtue  of  the  8m  section,  a 
member  of  the  society,  and  liable,  in  all  respects, 
as  such. 

The  second  of  these  questions  is  now  with- 
drawn from  the  consideration  of  this  court  by 
an  agreement  entered  on  record.  And  it  must 
be  admitted,  that  whatever  may  be  the  strict 
construction  of  the  8th  section  and  its  operation 
in  the  state  of  Virginia,  so  far  as  it  is  intended 
to  force  on  the  purchaser  a  personal  character 
or  liability,  it  could  have  no  operation  in  the 
town  of  Alexandria  at  the  date  of  this  trans- 
fer. ♦The  laws  of  Virginia  had  then  [*282 
ceased  to  be  the  laws  of  Alexandria,  and  it 
could  only  be  under  an  actually  existing  law, 
operating  at  the  time  of  the  transfer,  that  the 
character  of  membership  in  the  Virginia  com- 
pany would  be  forced  upon  the  purchaser. 
This  is  not  one  of  those  cases  in  which  tenure 
attaches  to  an  individual  a  particular  charac- 
teristic or  obligation ;  such  esses  arise  exclusive- 
ly between  the  occupant  of  the  soil  and  the 
sovereignty  which  presides  immediately  over 
the  territory.  The  transfer,  therefore,  of  the 
District  of  Alexandria  to  the  national  govern- 
ment, put  an  end  to  the  operation  of  the  8th 
section,  so  far  as  it  operated  by  mere  force  of 
law.  independent  of  his  own  consent,  to  fasten 
on  the  purchaser  the  characteristics  of  a  mem- 
ber. But  it  is  otherwise  with  regard  to  the 
soil.  The  idea  is  now  exploded  that  a  mere 
change  of  sovereignty  produced  any  change  in 
the  state  of  riehts  existing  in  the  soil.  In  this 
respect  everything  remains  in  the  actual  state, 
whether  the  interest  was  acquired  by  law,  un- 
der a  grant,  or  by  individual  contract.* 

We  consider  the  question,  then,  as  reduced 


l.—Vide  6  Cranch,  199,  Korn  v.  The  Mutual  As- 
surance Society. 


with  Great  Britain  again  took  place,  in  oonscKiuence 
of  Mr.  Erakine's  arrangement  not  belngr  rntitled. 

On  the  1st  of  May,  1810,  the  trade  with  both  Great 
Britain  and  France  was  opened,  under  a  law  of  Con- 
trresStthat  whenever  either  power  should  rescind 
ItR  orders  or  decrees,  the  President  should  issue  a 
proclamation  to  that  effect ;  and  in  case  the  other 
party  should  not,  within  three  months,  equally 
withdraw  its  orders  or  decrees,  that  the  non-im- 
portation act  should  go  into  effect  with  respect  to 
that  power. 
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On  the  2d  of  November,  1810,  the  President  is- 
sued his  proclamation,  declarlngr  the  Berlin  and 
Milan  decrees  to  be  so  far  withdrawn  as  no  longer 
to  affect  the  neutral  rights  of  Ameiica ;  and  the 
orders  in  council  not  being  rescinded. 

On  the  2d  of  February,  1811,  the  importation  of 
Uritish  goods,  and.  the  admission  of  British  ships 
into  America,  were  prohibited. 

On  the  4th  of  April,  1812,  an  embargo  was  laid  in 
the  United  States,  and  on  the  18th  of  June  follow- 
ing, war  was  declared  against  Great  Britain. 
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to  this:  Does  property,  pledged  to  the  society, 
continue  liable  for  assessments  in  the  hands  of 
a  bona  fide  purdiaser  without  notice,  notwith- 
standing that  he  does  not  become  a  member  by 
the  transfer? 

Here  we  give  no  opinion  on  the  extent  or 
meaning  of  the  words  "property  insured," 
how  far  they  will  operate  to  charge  the  lands 
on  which  buildings  stand.  The  question  was 
283*1  not  made  m  the  argument,  and  is  *prob- 
ably  of  no  consequence  in  this  or  any  other 
case.  We  only  ijotice  it  in  order  that  such  a 
construction  may  not  be  supposed  admitted,  as 
is  too  often  concluded,  because  a  court  passes 
over  a  question  sub  sUentio. 

Whatever  be  the  property  thus  pledged,  it  is 
very  clear  that  the  words  of  the  6th  section  are 
abundantly  sulficient  to  create  in  it  a  common 
law  lien,  not  only  in  the  hands  of  the  original 
subscriber,  but  by  express  words  in  those  of  his 
assignee.  If  the' case  rested  here,  there  would 
be  no  doul}t  or  dilficulty ;  but  every  law,  and 
every  contract,  must  be  construed  with  a  refer- 
ence to  the  subject  of  that  law  or  contract,  and 
which  it  is  designed  to  answer.  In  this  view 
we  readilv  concerie  that  the  duration  of  the 
lien  could  not  extend  be^'ond  the  duration  of 
the  liability  of  the  subscriber  to  pay  the  pre- 
mium ;  nor  could  the  liability  of  the  subscriber 
extend  beyond  the  liability  of  the  company  to 
indemnify  him.  On  the  other  hand,  it  would 
seem  that  as  long  as  the  company  could  exact 
of  the  subscriber  the  premium,  they  ought  to 
be  held  liable  to  indenmify  him.  It  will,  then, 
be  conceded  that  the  liability  of  the  subscriber, 
and  of  the  companv,  are  mutual,  correlative, 
and  co-extensive,  and  it  remains  to  be  examined 
how  this  concession  affects  the  case. 

It  is  very  clear  that  there  are  but  three  ways 
by  which  a  subscriber  can  cease  to  be  a  mem- 
ber: 1st.  By  the  consumption  of  the  buildings 
insured,  which  results  from  the  nature  of  the 
contract.  2d.  By  complying  with  the  stipula- 
tions of  the  9th  article  of  the  rules  and  regula- 
284*]  tions  of  the  society.  *3d.  By  substitut- 
ing a  vendee  in  his  place,  in  conformity  with 
the  8th  section  of  the  act  of  the  22d  December, 
1794.  If,  then,  a  subscriber  has  ndt  become 
discharged  in  one  of  these  three  ways,  what  is 
to  prevent  the  society  from  pursuing  their  sum- 
mary remedy  a^inst  him?  They  are  not  bound 
to  search  for  his  vendee,  or  to  raise  the  money 
by  a  sale  of  the  property  pledged;  much  less 
are  they  bound  to  prosecute  their  remedy  against 
a  purchaser  whose  name  is  unknown  to  them, 
or  who  may  be  absent  from  the  state,  or  from 
the  United  States,  or  insolvent,  or  protected,  at 
the  time,  by  some  legal  privilege.  Their  con- 
tract is  with  the  original  subscriber ;  their  rules 
point  out  the  mode  in  which  he  is  to  extricate 
himself  from  this  liability,  and  if  he  has  not 
pursued  it,  what  defense  is  left  him  against  a 
suit  instituted  b}'  the  society?  The  court  can- 
not imagine  one'  that  could  avail  him.  He  can- 
not urge  that  he  has  parted  with  the  property. 
The  rules  point  out  to  hhn  the  conduct  that  he 
is  to  pursue  in  that  event.  He  may  give  notice 
to  the  vendee  of  the  insurance,  and  tender  an 
assignment.  If  the  vendee  refuse  to  receive  it, 
he  is  bound  to  remain  but  six  weeks  longer  un- 
der the  obligation  to  pay  his  quotas  and  in- 
demnify the  vendee,  at  the  end  of  which  time 
he  will  be  entitled  to  a  discharge,  upon  giving 
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due  notice,  and  complying  with  the  other 
requisitions  of  the  9th  section.  Nor  can  he 
urge  that  he  has  no  longer  any  interest  in  the 
thing  insured ;  this,  if  any  plea  at  all,  is  none 
in  his  lips.  It  belongs  to  the  insurer  to  avail 
himself  of  it,  if  it  belongs  to  anyone.  But  it  is 
a  plea  not  true  in  fact;  for  he  continues 
*to  indemnify  his  vendee  against  the  [*28& 
quotas  that  may  be  assessed,  which,  by  possi- 
bility, may  reach  to  the  value  of  the  whole 
property  sold  or  insured;  and,  if  correct  in 
principle  or  fact,  still  this  plea  could  not  avail 
him,  since  it  is  in  consequence  of  his  own  folly 
or  laches  that  he  continues  liable  to  pay  the  pre- 
mium of  insurance  for  another's  property.  And 
should  it  be  urged  that  this  would  be  converting 
an  actual  insurance  into  a  wager  policy,  two 
answers  may  be  given  to  it,  either  of  which  is 
sufficient;  that  there  is  nothing  illegal  in  a 
wager  policy,  in  itself,  and  if  there  were,  it  is 
no  objection  in  this  case,  when  it  results  from 
the  constitution  and  laws  of  the  society. 

But  it  may  be  contended  that  the  insurer  is 
discharged,  and,  therefore,  the  liability  for  the 
quotas  ceases. 

It  is  unquestionably  true,  as  a  general  princi- 
ple, that  where  an  insurer  runs  no  risk,  equity 
does  not  consider  him  entitled  to  a  premium : 
and,  although  there  exist  some  reasons  in  the 
policy  and  constitution  of  this  society  to  apply 
it,  in  its  fullest  extent,  to  this  case,  yet,  to  give 
the  argument  its  utmost  weight,  we  are  disposed 
to  concede  it.  But  what  has  occurred  in  this 
case  to  discharge  the  underwriters  from  tlieir 
contract?  The  subscriber  was  clearly  not  dis- 
charged from  his  liability  to  them,  and  this  sin- 
gle consideration  furnishes  a  strong  reason  for 
holding  them  still  lK)und  under  their  contract. 
What  has  the  subscriber  done  inconsistent  with 
that  contract?  The  only  act  he  can  be  charged 
with,  is  alienating,  without  indorsing,  the  poli- 
cy. But  alienation  *alone  is  perfectly  [*286 
consistent  with  the  contract,  for  the  policy  is- 
sues to  him  and  his  assigns;  and  so  far  from 
interposing  any  olmtruction  to  alienation,  pro- 
vision is  made  tor  that  very  case,  and  unlimited 
discretion  vested  in  the  subscriber  to  indorse 
his  policy  to  whom  he  pleases.  Nor  is  aliena- 
tion, without  indorsing  the  policy,  considered 
in  any  more  offensive  light ;  inasmuch  as  the  8ih 
section  which  enforces  the  assignment  declares 
expressly  that  it  is  for  the  benefit  of  purchasers 
and  mortgagees,  *'  to  the  intent  that  they  may 
not  become  losers  thereby."  It  is  not  pretended 
that  it  is  for  the  society's  own  security;  nor  do 
they  ever  require  notice  to  be  given  them  in 
case  of  such  transfer  of  the  policy.  As  to  them, 
therefore,  it  is  an  innocent  act,  and  we  see  no 
ground  on  which  the  society  can  be  discharged, 
either  to  the  vendor  or  vendee;  they  certainly 
remain  liable,  and  although  it  may  be  a  question 
to  which  of  them  equity  would  decree  the 
money,  yet  to  one  or'the  other  it  certainly  would 
be  adjuaged;  but  it  is  not  material  to  this  argu- 
ment which,  as  it  is  a  question  between  the 
vendor  and  vendee. 

If,  then,  the  case  presents  no  legal  ground 
for  discharging  either  insurer  or  insured  from 
the  contract,  and  the  lien  created  by  the  6th 
section  be  commensurate  witli  tlie  liability  of 
the  insured,  it  will  follow  that  the  plaintiffs, 
in  this  case,  ought  to  have  a  decree  in  their 
favor. 
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But  we  will  examine,  at  a  closer  view,  the 
liability  of  the  property  in  the  hands  of  the 
vendee.  That  he  is  not  liable  to  the  summary 
remedy  is  evident  from  a  variety  of  considera- 
287**i  tions.  He  must,  then,  be  *brouffht  int^ 
chancery  to  have  his  property  subjected  to  the 
consequences  of  the  lien,  whenever  a  loss  hap- 
pens and  a  quota  is  assessed.  In  that  case  his 
(iefense  will  alwavs  be  just  what  it  is  in  this — 
that  he  purchase(f  without  notice.  But  this  was 
never  held  to  be  a  defense  to  a  bill  to  foreclose 
a  mortgage,  which  is  precisely  a  similar  case  to 
this.  Nor  is  it  any  better  defense  to  urge  that 
he  could  derive  no  benefit  under  the  policy  in 
case  of  a  loss;  for  this  is  precisely  the  same  de- 
fense, a  little  varied,  as  will  be  seen  by  suppos- 
ing that  the  vendee  of  a  mortgageor  should 
plead,  to  a  bill  of  foreclosure,  that  the  money 
borrowed  did  not  come  to  his  use.  But  his  case 
is  not  as  good  as  that  of  the  vendee  of  the  mort- 
gageor in  the  case  supposed ;  for  the  8th  section 
makes  provision  for  his  relief.  That  section 
sdvs:  **  To  the  end  that  purchasers,  or  mortga- 
gees, of  any  property  insured,  mav  not  become 
losers  thereby"  the  vendor  shall  give  them 
notice,  and  indorse  the  policy  over.  In  what 
manner  shall  the  purchasers,  or  mortgagees, 
N'come  losers,  unless  the  lien  is  to  continue  on 
the  property  in  their  hands?  If  the  vendor  be 
guilty  of  the  folly  of  paying  the  quotas,  and  the 
vendee  never  receives  notice  of  the  lien,  through 
a  demand  from  the  society,  there  is  no  damage 
sustained.  If  he  should  be  assailed  with  such 
a  demand,  he  has  a  right  to  require  of  the  ven- 
dee an  assignment  of  the  policy ;  and  as  there 
existed  an  original  duty  to  make  such  an  assign- 
ment, it  may  well  be  held  to  opei-ate,  «m?w  pro 
tunc,  and  carry  with  it  all  the  benefltw  of  an 
ori^rina]  assignment. 

288*]  "But  it  is  contended  that  the  8th  sec- 
tion explains  and  limits  the  6th  section  in  such 
a  manner  as  to  restrict  the  duration  of  the  lien 
in  the  hands  of  the  vendee  to  those  cases  only 
in  which  the  transfer  of  the  policy  also  takes 
place. 

This  consequence  cannot  be  logically  main- 
tained. The  argument  is,  that  the  words  •*  such 
chan.fire"  mean  only  a  change  of  the  property, 
attended  with  an  assignment  of  the  policy,  and 
that  if  the  legislature  had  supposed  that  prop- 
erty sold  would,  in  the  hands  of  the  vendee, 
it'ihain  subject  to  the  lien,  they  would  not  ex- 
pressly have  subjected  it  in  such  a  case.  But 
this  section  will,  with  philological  correctness, 
admit  of  a  different  construction,  and  a  con- 
struction more  consi.stent  with  legal  principles, 
inasmuch  as  it  will  not  admit  of  an  implication 
inconsistent  with  the  preceding  section,  and  even 
with  other  parts  of  the  same  section.  Nor,  if 
the  construction  on  which  this  argument  is 
founded  were  unavoidable,  would  the  conclusion 
follow  which  the  argument  asserts.  The  ques- 
tion is,  what  is  the  meaning  of  the  words  "  in 
every  change,"  in  the  section  under  considera- 
tion? The  solution  is  only  to  ix^  found  by  refer- 
ring to  the  preceding  and  only  other  clause  of 
the  same  section;  and  there  we  find  that  a  gen- 
eral provi.«*ion  is  inevitably  to  l>e  made  for  every 
possible  change  of  sale  or  purchase.  The  oper- 
ation of  the  clause  will,  then,  be  only  to  confirm 
and  support  the  general  words  of  the  sixth  sec- 
tion, and  if  it  left  any  doubt  with  repini  to  the 
duration  of  the  lien  in  the  hands  of  the  vendee, 
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to  remove  those  doubts  by  express  provision. 
This  construction  is  also  the  most  consistent 
with  the  recital  *in  the  first  clause  of  r*289 
the  same  section,  which,  as  has  been  before  ob- 
served, with  another  view,  is  founded  altogether 
on  the  idea  that  property  sold  remained  pledged 
to  the  so<!iety  in  the  hands  of  the  vendee, 
whether  with  or  without  notice;  as,  in  that  case 
alone,  could  vendees,  or  mortgagees,  need  the 
protection  held  out  to  them  in  that  clause. 

But  if  a  different  construction  could  legally 
be  given  to  that  section,  so  as  to  restrict  the 
words  *'  every  such  case"  to  mean  those  cases 
only  which  were  attended  with  an  assignment 
of  the  policy,  it  would  not  follow  that  the  lien 
ceased  its  operation  in  all  others.  To  apply  to 
this  case  the  maxim,  expremo  unius  est  erclimo 
aUerius,  would  be  a  glaring  sophism.  For,  the 
only  principle  on  which  such  a  conclusion 
could  be  founded  would  be  that  the  repetition 
of  a  legal  provision,  included,  with  many  others, 
in  another  law,  produced  a  repeal  of  all  others 
by  necessary  implication.  Such  an  implication 
naay  be  resorted  to  in  order  to  determine  the 
intention  of  the  legislature  in  a  case  of  doubtful 
import,  but  cannot  operate  to  destroy  the  effect 
of  clear  and  unequivocal  expressions.  An  ob- 
vious and  unan.swerable  objection  to  giving  this 
effect  to  this  clause  is,  that  it  puts  it  in  the 
power  of  the  subscriber  to  exonerate  the  prop- 
erty from  the  lien  by  the  single  act  of  sale,  not 
even  sustaining  it  for  the  term  of  six  weeks 
after  the  notice  given  of  his  intention  to  with- 
draw; an  effect  glaringly  inconsistent,  no  less 
with  the  express  words  than  with  the  general 
view  of  the  law  on  this  subject.  For  there  is 
nothing  in  the  act  which  obliges  the  vendee  to 
accept  an  assignment.  *A  tender  to  [*290 
him,  therefore,  cannot  subject  him  to  any  oner- 
ous consequences.  He  does  no  more  than  what 
he  may  lawfully  do.  If,  then,  the  lien  ceases, 
unless  he  accepts  the  assignment,  and  it  is  le- 
gally at  his  option  to  accept  or  refuse,  the  sub- 
scriber, in  having  the  right  to  sell  to  whom  he 
pleases,  has  also  the  duration  of  the  lien  sub- 
mitted to  his  will 

Some  difficulty  has  also  existed  in  the  minds 
of  some  of  the  court  on  the  contingent  nature 
of  this  lien,  whether  the  lien  was  complete  to 
all  purposes  at  any  period  l)ef  ore  the  assessment 
of  a  quota.  But,  on  this  subject  the  majority 
are  of  opinion  that,  as  to  legal  incumbrancy, 
or  duration  of  a  lien,  it  maaes  no  difference 
whether  its  object  is  to  secure  an  existing  debt 
or  a  contingent  indemnity.  In  the  ca.**e  of 
BUick  et  (d. ,  mortgagees  of  Garchverf  v.  Kraig  <t 
Mitchell,  this  court  sustained  a  mortgage,  given 
to  secure  an  indorser  against  notes  which  he 
might  indorse,  where  he  had  entered  into  no 
stipulation  to  indoi*se  for  the  mortgageor.  And 
in  the  case  of  bonds  given  for  the  discharge  of 
duties,  oftices,  or  annuities,  it  never  was  main- 
tained as  an  objection  that  the  object  of  the 
lien  was  future,  contingent,  or  uncertain.  In 
this  ciise  the  mutual  stipulation  to  indemnify 
each  other  against  losses  operates  as  a  purchase 
of  the  lien,  and  plm^es  the  parties  on  strong 
equitable  grounds  as  to  each  other. 

Some  cases  were  cited  in  the  argument  from 
the  reports  of  decisions  which  have  been  made 
in  the  courts  of  Virginia.  This  court  uniformly 
acts  under  the  influence  of  a  desire  to  conforin 
its  decisions  to  those  of  the  stute  courts  on  their 
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291*]  local  laws;  and  *would  not  hesitate  to 
pay  great  respect  to  those  decisions,  if  they  had 
appeared  to  reach  the  question  now  under  con- 
sideration. But  they  are  persuaded  that  those 
cases  do  not  come  up  to  the  present.  In  the 
case  of  Qreenhow  ei  al.  v.  Bart&n  (1  Munf . ,  598), 
it  is  true  that  the  decision  of  the  District  Court, 
which  was  finally  confirmed,  was  in  favor  of 
the  purchaser  without  notice.  But  it  was  solely 
on  the  question  whether  he  was  liable  to  the 
summary  remedy,  or.  in  other  words,  liable 
generally,  as  a  member.  And  the  case  of  Anne 
nyrd,  reported  in  the  cases  of  the  General  Court, 
was  likewise  the  case  of  a  motion  for  a  sum- 
mary judgment.  In  the  latter  case,  the  court 
went  much  further  in  charging  the  vendee  than 
this  court  is  called  upon  to  proceed  in  tlie 
present  case.  But  in  neither  of  those  cases  was 
a  bill  filed  to  charge  the  vendee,  as  in  the 
present;  nor  was  the  question  brought  up  in 
either  detached  from  that  of  his  general  liability 
as  a  member. 

The  decree  below  will  be  reversed,  and  a  de- 
cree ordered  to  be  entered  for  the  complainants. 

Livingston,  J.,  and  Story,  J.,  dissented. 

Decree  reversed. 

ated— 1  Cliff.  439 ;  6  Wheat.  608. 
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WALDEN  V.  THE  HEIRS  OF  GRATZ. 

Under  the  Act  of  Assembly  of  Kentucky  of  1796, 
entitled,  *'An  Act  concern Inar  champerty  and  main- 
tenance/' a  deed  will  pass  the  title  to  lands,  not- 
withstanding' an  adverse  possession. 

The  statute  of  limitations  of  Kentucky,  does  not 
differ  essentially  from  the  Engrllsh  statute  of  the 
21st  James  I.,  c.  1.,  and  is  to  be  construed  as  that 
statute,  and  all  other  acts  of  limitation  founded 
upon  it,  have  been  construed.  The  whole  posses- 
sion must  be  taken  together;  when  the  statute  has 
once  begrun  to  run  it  continues,  and  an  adverse 
possession  under  a  survey,  previous  to  its  beingr 
carried  into  grant  may  be  connected  with  a  subse- 
quent poseeaeion, 

ERROR  to  the  Circuit  Court  for  the  District 
of  Kentucky.  This  was  an  action  of  eject- 
ment in  which  the  defendants  in  error  were  the 
lessors  of  the  plaintiff  in  the  court  below.  The 
declaration  in  ejectment  was  returned  to  the 
November  term  of  that  court,  1818.  At  the 
May  term,  1814,  the  suit  was  abated  as  to  one 
defendant;  judgment  by  default  was  entered 
against  Joseph  Day,  another  defendant;  and 
the  defendants  were  admitted  to  defend  instead 
of  the  casual  eiector.  The  lessors  of  the  plaint- 
iff claimed  under  a  patent  issue  to  John  Craig, 
in  November,  1784.  On  the  20th  of  April, 
1791,  John  Craig  conveyed  the  lands  mentioned 
in  the  declaration,  in  trust,  to  Robert  Johnson, 
Elijah  Craig,  and  the  survivor  of  them.  On 
the  11th  of  February.  1818,  Robert  Johnson, 
293*]  styling  himself  surviving  *tru8tee,  con- 
veyed to  the  lessors  of  the  plaintiff.  The  de- 
fendants below,  now  plaintiffs  in  error,  claim- 
ed under  a  patent  issue  to  John  Cobum  in  Sep- 
tember, 1795,  founded  on  a  survey  made  for 
Benjamin  Netherland  in  Majr,  1782.  John 
Cobum,  claiming  under  the  said  survey,  enter- 
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ed  thereon  about  the  year  1790,  and  dwelt  in 
a  house  within  the  limits  of  said  survey,  but 
without  the  lines  of  Craig's  patent.  On  the 
trial,  the  counsel  for  the  defendants  below  mov- 
ed the  court  to  instruct  the  jury, 

Ist.  That  if  the  defendants,  and  those  under 
whom  they  claim,  were  in  the  actual  adverse 
possession  of  the  lands  in  question,  at  the  mak- 
ing of  the  deed  by  Craig's  trustee  to  the  lessors 
of  the  plaintiff,  that  deed  did  not  pass  such  ti- 
tle as  would  enable  them  to  recover  in  this  suit. 

2d.  That  if  the  defendants,  and  those  under 
whom  they  claim,  were  in  the  actual  adverse 
possession  of  the  lands  in  question,  at  the  mak- 
ing of  the  deed  by  Craig's  trustee  to  the  lessors 
of  the  plaintiff,  and  had  held  such  adverse  pos- 
session for  twenty  years  next  before  said  time, 
that  said  deed  did  not  pass  such  title  as  would 
enable  the  plaintiffs  to  recover  in  this  suit. 

3d.  That  if  the  defendants,  and  those  under 
whom  they  claim,  have  had  possession  of  the 
land  in  question,  or  any  part  thereof,  for  twenty 
years  next  before  the  commencement  of  this 
suit,  that  the  plaintiff  cannot  recover  the  lands 
so  possessed  for  twenty  years. 

On  the  two  first  points,  the  court  instructed 
the  jury  that,  according  to  the  principles  of  the 
common  law,  the  deed  from  Craig's  trustee  to 
the  lessors  of  Hhe  plaintiff,  would'  not  r*294r 
pass  the  title  to  the  lessors  of  the  plaintiff;  but 
that  under  the  operation  of  the  act  of  assembly 
of  Uie  state  of  Kentucky,  of  1798,  the  said  deed 
was  valid,  and  did  pass  the  title  to  the  lessors 
of  the  plaintiffs,  notwithstanding  the  adverse 
possession  of  the  defendants.  The  court  re- 
fused to  give  the  last  iastruction  applied  for, 
but  did  instnict  the  jury  that  if  Cobum  entered 
upon  the  land  in  controversy,  under  the  survey 
on  which  his  patent  was  founded,  and  he,  and 
those  holding  under  him,  held  the  said  lands 
for  twenty  years  and  upwards,  prior  to  the  com- 
mencement of  this  suit,  yet,  as  the  patent  to 
Cobum  did  not  issue  until  1795,  such  posses- 
sion could  not  avail  the  defendants  claiming 
under  the  said  Cobum,  but  that  the  plaintiffs 
could  recover,  notwithstanding  such  possession. 
To  these  opinions  and  instructions,  given  by 
the  court,  the  counsel  for  the  defendants  below 
excepted,  and  the  cause  was  brought  by  writ  of 
error  into  this  court. 

Hardin,  for  the  plaintiff  in  error,  and  defend- 
ant in  ejectment.  1.  No  person  out  of  i>osse8- 
sion  can  grant;  first,  because  at  common  law 
there  must  be  livery  of  seizin;  second,  be- 
(aiuse  the  ^antee  could  not  purchase  a  mere 
right  of  action.  Coburn  was  m  possession  ad- 
versely ;  therefore,  the  deed  from  Craig's  tmstee 
to  the  lessors  of  the  plaintiffs  was  void.  2. 
The  limitation  of  twenty  years'  possession  by 
the  defendant  before  notice  of  the  ejectment 
was  a  complete  bar.  3.  The  deed  of  trast  was 
joint,  and  it  was  incumbent  upoh  the  plaintiff 
to  prove  that  one  of  the  trustees  was  dead.  The 
recital  in  the  deed  of  conveyance,  that*[*295 
E.  Craig  was  dead,  was  no  sufficient  evidence 
of  that  fact,  except  as  between  the  grantor  and 
grantee.  4.  There  is  error  in  the  judgment  by 
default  against  Day. 

Hughes  and  IhWot,  contra.  1.  Before  the 
act  of  1798,  "concerning  champerty  and  main- 
tenance," no  title  could  imss  without  an  actual 
possession  of  the  grantor;  but  this  statute  has 
abrogate  the  common  law  in  that  particular. 
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But,  in  fact,  Clobum  was  not  in  possession  ad- 
versely, and  a  grant  from  the  commonwealth 
of  vacant  ]an(&  gives  the  patentee  a  right  to 
convey.  2.  A  person  leaving  it  equivocal  what 
his  possession  was.  cannot  have  an  instruction 
in  his  favor.  It  docs  not  appear  what  part  the 
defendant  possessed,  nor  was  the  instruction 
asJied  under  an  adverse  possession.  Twenty 
years*  possession  was  no  bar;  the  local  courts  ad- 
here to  the  English  principle,  that  when  the 
statute  has  once  begun  to  run,  it  continues;  but 
the  act  of  assembly  differs  materially  from  the 
English  act  of  21  James  I.,  c.  1. ;  ana,  after  the 
statute  has  begun  to  run,  it  stops  if  the  title 
passes  to  a  person  under  any  legal  disability, 
and  recommences  after  the  disability  is  removed. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  and,  after  stating  the  facts,  proceeded 
as  follows: 

The  act  of  assembly,  on  which  the  opinion  of 
the  court  below,  on  the  iirst  question,  was  giv- 
en, is  entitled,  "An  act  concerning  champerty 
and  maintenance."  It  enacts,  "that  no  person 
296*]  purchasing,  or  *procuring  an  interest 
in  any  legal  or  equitable  claim  to  land  held.  &c. , 
shall  be  precluded  from  prosecuting  or  defend- 
ing said  claim,  under  such  purchase  or  con- 
tract ;  neither  shall  any  suit,  or  suits,  brought 
to  establish  such  purchase,  or  make  good  the 
title  to  such  claim,  be  considered  as  coming 
within  the  provisions,  either  at  common  law  or 
by  statute,  against  champerty  or  maintenance," 
«EC.  This  court  is  of  opinion  that  this  statute 
enabled  the  lessors  of  the  plaintiff  to  maintain 
a  suit  in  their  own  name  for  the  lands  conveyed 
to  them,  and  that  there  is  no  error  in  this  in- 
struction of  the  Circuit  Court. 

On  the  third  question  the  Circuit  Court  in- 
structed the  jury  that  an  adverse  possession  un- 
der a  survey,  previous  to  its  being  carried  into 
grant,  could  not  be  connected  with  a  subse-^ 
quent  possession,  but  that  the  computation' 
must  commence  from  the  date  of  the  patent.  In 
giving  this  opinion,  the  court  unquestionably 
erred.  No  principle  can  be  better  settled  than 
that  the  whole  possession  must  be  taken 
together. 

The  counsel  for  the  defendants  in  error  have 
endeavored  to  sustain  this  opinion  by  a  con- 
struction of  the  statute  of  limitations  of  Ken- 
tucky. They  contend  that  after  the  statute 
has  begun  to  run,  it  stops,  if  the  title  passes  to 
a  person  under  any  legal  disability,  and  recom- 
mences after  such  disability  shall  be  removed. 
This  construction,  in  the  opinion  of  this  court, 
is  not  justified  by  the  words  of  the  statute.  Its 
language  does  not  vary  essentially  from  the 
language  of  the  statute  of  James,  the  construc- 
tion of  which  has  been  well  settled ;  and  it  is  to 
be  construed  as  that  statute,  and  all  other  acts 
297*]  of  limitation  ♦founded  on  it,  have  been 
construed.  This  court  is  therefore  of  opinion 
that  there  is  error  in  the  in.struction  given  by 
the  Circuit  Court  to  the  jury  on  the  third  prayer 
of  the  plaintiff  in  error.' 

It  has  been  contended  by  the  counsel  for  the 
plaintiff,  that  there  is  also  error  in  the  judgment 
rendered  against  Joseph  Day  by  default;  but  of 
his  case  the  court  can  take  no  notice,  as  he  is 

L-rWc4.  T.  R.  800;  Doe,  ex  d©m„  Durouse  v. 
Jones. 
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;  not  one  of  the  plaintiffs  in  error,  and  the  judg- 
ment rendered  against  him  is  not  before  us. 
The  judgment  must  be  reversed  for  errror  in 
the  directions  of  the  court  to  the  jury  on  the 
third  point,  on  which  instructions  were  given. 

Judgment. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record,  from  the  Circuit 
Court  for  the  District  of  Kentucky,  and  was 
ar^ed  by  counsel.  On  consideration  whereof 
this  court  is  of  opinion  that  there  is  error  in  the 
proceedings  and  judgment  of  the  Circuit  Court 
in  this,  that  the  judge  thereof  directed  the 
jury  that  the  tenants  in  possession  could  not 
connect  their  adverse  possession  previous  to  the 
date  of  the  patent  under  which  they  claimed 
with  their  adverse  possession  subsequent  there- 
to, but  in  the  length  of  time  which  would  bar 
the  action  could  compute  that  only  which  had 
passed  subsequent  to  the  emanation  of  their 
grant.  Wherefore  it  is  considered  by  the  court 
that  the  judgment  of  the  Circuit  'Court  [*298 
be  reversed  and  annulled,  and  that  the  cause 
be  remanded  to  the  Circuit  Court,  with  direc- 
tions to  award  a  new  trial  therein. 

Judgment  reversed. 

ated— 0  Otto,  ie8 ;  2  Sawy.  518. 


[prize.] 
THE  HARRISON.    Herbert.  Claimant, 

If  the  national  character  of  property,  captured 
and  brought  in  for  adjudication,  appears  ambigu- 
ous or  neutral,  and  no  claim  is  interposed,  the  cause 
Is  postponed  for  a  year  and  a  day  after  the  prize 
proceeolncrs  are  commenced ;  and  if  no  claimant 
appears  within  that  time,  the  property  is  condemned 
to  the  captors. 

In  prize  causes  this  court  has  an  appellate  juris- 
diction only,  and  a  claim  cannot  for  the  first  time  be 
interposed  here;  but  where  the  court  below  had  pro- 
ceeded to  adjudication  before  the  above  period  had 
elapsed,  the  cause  was  remanded  to  that  court,  with 
directioDB  to  allow  a  claim  to  be  filed  therein,  and 
the  libel  to  be  amended,  &c. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Maryland.  The  libel  filed  by  the 
captors,  in  this  case,  in  the  District  Court, 
alleged  that  the  goods  for  which  condemnation 
was  sought  were  captured  and  taken  out  of  a 
Spanish  vessel.  No  claim  was  filed  for  the 
goods  in  either  of  the  courts  below.  But,  upon 
hearing,  the  District  Court  dismissed  the  libel, 
upon  the  ground  that  the  property,  to  whomso- 
ever belonging,  was  protected  by  the  15th  article 
of  the  treaty  ^of  1795  with  Spain,  by  [*299 
which  free  ships  make  free  goods;  and  this 
decree  was  afllrmed,  upon  the  same  principle, 
in  the  Circuit  Court.  The  captors  brought  the 
cause,  by  appeal,  to  this  court;  and  a  motion 
was  made  by  Wifider,  in  behalf  of  Elry  Her- 
bert, an  asserted  claimant,  to  be  admitted  to  file 
a  claim  in  this  court. 

Story,  /. ,  delivered  the  opinion  of  the  court: 
We  have  considered  this  question  with  a  view 
to  the  general  rules  of  practice.  Whenever  a 
prize  is  brought  to  adjudication  in  the  admi- 
ralty, if.  upon  the  hearing  of  the  cause  upon  the 
ship's  papers,  and  the  evidence  taken  in  pre- 
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paratory,  the  property  appears  to  belong  to 
enemies,  it  is  immediately  condemned,  if  ite 
national  character  appear  doubtful »  or  even 
neutral,  and  no  claim  is  interposed,  the  court 
do  not  proceed  to  a  final  decree,  but  the  cause 
is  postponed,  with  a  view  to  enable  any  person 
having  title  to  assert  it,  within  a  reasonable 
time,  before  the  court.  This  reasonable  time  has 
been,  by  the  general  usage  of  nations,  fixed  to  a 
year  ana  a  day  after  the  mstitutlon  of  the  prize 
proceedings;  and  if  no  claim  be  interposed 
^vithin  that  period,  tlie  property  is  deemed  to  be 
abandoned,  and  is  condemned  to  the  captors 
for  contumacy  and  default  of  the  supposed 
owner.  In  the  present  case  the  prescribed 
period  had  not  elapsed  at  the  time  when  the 
District  Court  proceeded  to  decree  a  dismissal 
of  the  libel.  A  claim  cannot,  by  the  practice 
of  this  court,  be  for  the  first  time  interposed 
here.  In  prize  causes  this  court  can  exercise 
only  an  appellate  jurisdiction,  and  between 
30"0*]  *parties  who  have  litigated  in  the  court 
below.  We  are  all,  therefore,  of  opinion  that 
this  cause  ought  to  be  remanded  to  the  Circuit 
C'ourt,  with  nirections  to  allow  the  claim  to  be 
filed  in  that  court ;  and,  also,  to  allow  the  libel 
to  be  amended  so  as  to  conform  to  the  general 
allegation  of  prize,  and  enable  the  captors  to 
obtain  condemnation  of  the  property,  if  the  as- 
serted claim  shall  not  be  sustained,  and  the 
property  shall  not  appear  entitled  to  the  pro- 
tection of  the  Spanish  treaty. 
CaM  remanded.^ 


Cited— 5  Wall.  412 ;  Blatchf .  Pr.  54. 


[common   law.] 


HARDEN  V.  FISHER  et  al. 

Under  the  Qtb  article  of  the  treaty  of  1794,  be- 
tween the  United  States  and  Great  Britain,  bv  which 
I   it  is  provided  that  British  subjects,  holdioff  lands  In 
the  United  States^  and  their  helra,  so  far  as  respects 
those  lands,  and  the  remedies  incident  thereto*  | 
should  not  be  considered  as  aliens;  the  parties  must  i 
show  that  the  title  to  the  land  for  which  the  suit  | 
was  commenced  was  in  them,  or  their  ancestors,  at  i 
the  time  the  treaty  was  made.  | 

ERROR  to  the  C.'ircuit  Court  for  the  District 
of  New  York.  This  case  was  argued, 
with  great  learning  and  ability,  by  Hoffman 
for  the  plaintiff  in  error,  and  defendant  in 
eiectment,  sxidhj  StodUon,  for  the  defendants  in  , 
301*]  *error  and  plaintiffs  in  ejectment.  . 
But,  as  the  court  gave  no  judgment  upon  the 
points  discussed,  the  argument  has  beeen 
omitted. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  of  ejectment,  brought  by 
the  defendants  in  error,  in  the  Circuit  Court  for 
the  District  of  New  York,  to  recover  certain 
lands,  which  they  claim  as  the  heirs  of  Donald 
Fisher,  deceased.  A  special  verdict  was  found 
in  the  case,  which  shows  that  Donald  Fisher 
was  a  British  subject,  residing  in  the  City  of 
New  York,  and  departed  this  life  in  the  year 

1— Vide  Appendix,  note  II. 
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1798,  leaving  the  lessors  of  the  plaintiffs  in 
ejectment  his  heirs  at  law,  who  are  also  Brit- 
ish subjects.  The  plaintifb.  being  thus  found 
to  be  British  subjects,  are  incapable  of  main- 
taining an  action  for  real  estate  in  the  state  of 
New  York,  unless  they  are  enabled  to  do  so  by 
the  9th  article  of  the  treaty  between  the  United 
Stated  and  Great  Britain,  made  in  the  year 
1794,  which  provides  that  British  subjects, 
holding  lands  in  the  United  States,  and  their 
heirs,  so  far  as  respects  those  lands,  and  the 
legal  remedies  incident  thereto,  should  not  be 
considered  as  aliens.  To  avail  themselves  of 
this  ti*eaty,  the  lessors  of  the  plaintiff  below 
must  show  that  their  ancestors  held  the  lands 
for  which  this  suit  was  instituted  at  the  time 
when  it  was  made.  The  court  does  not  mean 
to  say  that  they  must  show  a  seizin  in  fact, 
or  an  actual  possession  of  the  land,  but  Uiat  the 
title  was  in  him  at  the  time.  Tills  must  be 
♦shown  in  order  to  bring  the  case  [*302 
within  the  protection  afforded  by  the  treaty. 

The  jurors  find  that  Donald  Fisher  was,  on 
the  1st  day  of  January,  in  the  year  1777,  seized 
in  his  demesne,  as  of  fee,  of  the  lands  and  tene- 
ments in  the  declaration  mentioned,  and  was  in 
the  actual  possession  thereof,  and  continued  so 
seized  and  possessed,  until  the  rendering  the 
judgment  herein  after  mentioned. 

On  the  17th  day  of  April,  in  the  year  1780. 
the  grand  jury,  for  the  county  of  Charlotte,  in 
the  8tat«  of  New  York,  found  an  indictment, 
stating  that  Donald  Fisher  (who  is  the  ancestor 
under  whom  the  lessors  of  the  plaintiffs  claim) 
did,  on  the  14th  day  of  July,  in  the  year  1777, 
voluntarily  with  force  and  arms,  adhere  to  the 
enemies  of  the  state.  The  record  proceeds  to 
state  that  "the  said  Donald  Fisher  having, 
according  to  the  form  of  the  act  of  the  legisla- 
ture, entitled  'an  act  for  the  forfeiture  and  sale 
of  the  estates  of  persons  who  have  adhered  t« 
the  enemies  o^  the  state,*  &c.,  been  noticed  to 
appear  and  traverse  the  said  indictment,  and 
not  having  appeared  and  traversed  within  the 
time,  and  in  the  manner  in  and  bv  the  said  act 
limited  and  reouired,  it  is  therefore  eonsider- 
eti  that  the  saia  Donald  Fisher  do  forfeit  all 
and  singular  the  estate,  both  real  and  personal, 
whether  in  possession,  reversion,  or  remainder, 
had  or  claimed  by  him  in  this  state."  This 
judgment  was  signed  on  the  29th  day  of  De- 
cember, 1783,  and  is  the  judgment  referred  to 
in  the  special  verdict,  as  herein  before  men- 
tioned. Under  these  proceedings  the  lands  in 
the  declaration  mentioned  *were  sold,  [*303 
and  the  defendants,  in  the  court  below,  hold 
under  that  sale. 

There  are  other  points  raised  in  the  special 
verdict,  and  urged  by  counsel ;  but  it  will  be 
unnecessary  to  notice  them,  and  the  court  does 
not  mean  to  give  any  opinion  on  them.  The 
court  gave  judgment  for  the  plaintiffs  below, 
and  that  judgment  is  now  before  this  court  on 
a  writ  of  error. 

It  is  contended  by  the  defendants  in  error 
that  this  judgment  having  been  rendered  sub- 
sequent to  the  treaty  of  peace  of  1783,  and  in 
direct  repugnance  tnereto,  is  not  merely  void- 
able, but  alDsolutely  void.  By  the  plaintiffs  it 
is  alleged  to  be  voidable  only. 

This  court  cannot  now  decide  that  question. 
The  verdict  does  not  find  that  Donald  Fisher 
held  his  title  until  the  treaty  of  1794  was  q^ado. 
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and  although  nothing  is  found  to  show  that  he 
lias  parted^with  it.  yet  the  court  cannot  pre- 
sume that  he  did  not  part  with  it.  The  verdict 
ouijht  to  have  shown  that  the  title  was  in  Don- 
ald Fisher  when  the  treaty  was  made,  and  con- 
tinued in  him  to  the  time  of  his  death.  For 
this  essentia]  defect,  the  verdict  is  too  imper- 
fe<'t  to  enable  the  court  to  de<;ide  on  the  case. 
The  judgment  of  the  Circuit  Court  must  there- 
fore be  reversed,  and  the  cause  remanded  to 
that  court,  with  directions  to  award  a  venire 
fttdas  de  naro. 

JUDG301NT. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit 
Court  for  the  District  of  New  York,  and  was 
304*]  argued  by  counsel;  *all  which  being 
considered,  this  court  is  of  opinion  that  there  is 
error  in  the  judj^ent  of  the  Circuit  Court  for 
the  District  of  J^ew  York,  in  this,  that  the  said 
court  ought  not  to  have  rendered  judgment  on 
the  said  veniict  in  favor  of  the  plaintiffs  in 
ejectment,  because  it  does  not  appear  certainly, 
in  the  said  verdict,  that  the  ancestor,  under 
whom  they  claim,  held  in  law,  or  in  fact,  the 
lands  mentioned  in  the  declaration,  when  the 
treaty  of  1794,  between  the  United  States  and 
Oreat  Britain,  was  made;  therefore,  it  is  con- 
sidered by  this  court  that  the  said  judgment 
be  reversed  and  annulled,  and  that  the  cause 
be  remanded  to  the  Circuit  Court  for  the  Dis- 
trict of  New  York,  with  directions  to  award  a 
Tttdre  fnHtw  de  novo. 

Judgnht'Ut  reversed. ^ 

Cited— 4  Wheat.  464:  9  Wheat.  496;  14  Pet.  413. 


[constitutional  law.] 

MARTIN,  Heir  at  law  and  devisee  of  Fairfax, 

p. 
HUNTER'S  LESSEE. 

The  apt»e'ilate  Jurisdiction  of  the  Supreme  Court 
of  the  United  States  extends  to  a  final  judgment  or 
decree  in  any  suit  in  the  highest  court  of  mw  or 
e<iuity  of  a  Htate;  where  is  drawn  in  question  the 
validity  or  a  treaty,  or  statute  of,  or  an  authority 
305*1  exercise^  under,  the  United  *States,  and  the 
decision  is  a^cainst  their  validity ;  or  where  is  drawn 
in  question  the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under,  any  state,  on  the  flrround 
of  their  t>einjr  repugnant  to  the  constitution,  trea- 
ties, or  laws  of  the  United  States,  and  the  decision 
i»  in  favor  of  such  their  validity ;  or  the  construc- 
tion of  a  treaty,  or  statute  of,  or  commission  held 

X.—Vidc  11  Johns.  Rep.  418,  Jaclcson  v.  Decker. 


under,  the  United  States,  and  the  decision  is  against 
the  title,  rigrht,  privilege,  or  exemption  speciallv 
set  up  or  claimed,  hy  either  party,  under  such 
clause  of  the  constitution,  treaty,  statute  or  com- 
mission. 

Such  Judgment  or  decree  may  be  re-examined  by 
writ  of  error  in  the  same  manner  as  if  rendered  in 
a  circuit  court. 

If  the  cause  has  been  once  remanded  before,  and 
the  state  court  decline  or  refuse  to  carry  into 
effect  the  mandate  of  the  Supreme  Court  thereon, 
this  court  will  proceed  to  a  final  decision  of  the 
same,  and  award  execution  thereon. 

If  the  validity  or  construction  of  a  treaty  of  the 
United  States  is  drawn  in  question,  and  the  decis- 
ion is  afrainst  its  validity,  or  the  title  specially  set 
up  by  either  party,  under  the  treaty,  this  court  has 
Jurisdiction  to  ascertain  that  title  and  determine 
Its  legal  vallditv,  and  is  not  confined  to  the  abstract 
construction  of  the  treaty  itself. 

The  return  of  a  copy  of  the  record,  under  the 
seal  of  the  court,  certified  by  the  clerk,  and  an- 
nexed to  the  writ  of  error,  is  a  sufBcient  return  in 
such  a  case. 

It  need  not  appear  that  the  Judge  who  granted 
the  writ  of  error  did,  upon  issuing  the  citation, 
take  a  bond,  as  required  hj  the  22d  section  of  the 
Judiciary  act.  That  provison  is  merely  directorv 
to  the  Judge,  and  the  presumption  of  law  is,  until 
the  contrary  appears,  that  every  Judge  who  signs  a 
citation  has  obeyed  the  injunctions  of  the  act. 


THIS  wap  a  writ  of  error  to  the  Court  of  Ap- 
peals of  the  State  of  Virginia,  founded  upon 
the  refusal  of  that  court  to  obey  the  mandate  of 
this  court.,  requiring  the  judgment  rendered  in 
this  same  cause,  at  February  term,  1818,  to  be 
carried  into  due  execution.  The  following  is 
the  judgment  of  the  Court  of  Appeals,  render- 
ed on  the  mandate:  " The  court  is  unanimous- 
ly of  opinion  that  the  appellate  power  of  the 
Supreme  Court  of  the  United  States  does  not 
♦extend  to  this  court  under  a  sound  [*306 
construction  of  the  constitution  of  the  United 
States;  that  so  much  of  the  25th  section  of  the 
act  of  Congress,  to  establish  the  judicial  courts 
of  the  United  States,  as  extends  the  appellate 
jurisdiction  of  the  Supreme  Court  to  this  court, 
IS  not  in  pursuance  of  the  constitution  of  the 
United  States.  That  the  writ  of  error  in  this 
cause  was  improvidently  allowed  under  the  au- 
thority of  that  act ;  that  the  proceedings  there- 
on in  the  Supreme  Court  were  coram  n&njudice 
in  relation  to  this  court,  and  that  obedience  to 
its  mandate  be  declined  by  the  court." 

The  original  suit  was  an  action  of  ejectment, 
broutjht  by  the  defendant  in  error,  in  oni*  of 
the  district  courts  of  Virginia,  holden  at  Win- 
chester, for  the  recovery  of  a  parcel  of  land, 
situate  within  that  tract,  calleu  the  northern 
neck  of  Virginia,  and  part  and  parcel  thereof. 
A  declaration  in  ejectment  was  served  (April, 
1791,)  on  the  tenants  in  possession;  whereupon 
Denny  Fairfax  (late  Denny  Martin),  a  Brit- 
ish   subject,    holding   the    land   in   questiob, 


XoTB.— Where  by  th^  statutes  of  a  state  it  is 
neceasar>'  in  order  to  appeal  from  an  inferior  state 
ecmrt  to  the  highest  court  of  the  state,  that  leave 
of  such  highest  court  or  of  a  Judge  thereof  should 
be  first  obtained,  and  where  that  leave  has  been  re- 
fused, a  writ  of  error,  if  there  l>e  in  the  case  **  a 
federal  question,'*  properly  lies,  under  section  709 
of  the  U.  S.  revised  statutes,  to  the  inferior,  and 
not  to  such  highest  court.  Gregory  v.  McVeigh, 
2}  W^alL  294.  307. 

It  is  necessary  in  order  to  give  the  Supreme 
Omrt  Jurisdiction  over  a  Judgment  of  a  state  court, 
that  it  should  appear  that  one  of  the  questions 
mentioned  in  the  statute  was  raised  and  present- 
ed to  the  state  court ;  and  that  such  question  was 
decided  by  the  state  court  against  the  title,  right, 
privilege  or  immunity,  specially  set  up  or  claimed 

Wheal.  1.  U.  S.,  Book  4. 


I  by  the  plaintiff  in  error,  uuder  the  constitution. 
i  treaty,  statute,  commission  or  authority   of  the 
United  States,  or  that  such  a  decision  was  neces- 
sary to  the  Judgment  or  decree  rendered  in  the 
case.    Murdock  v.  City  of  Memphis,  20  Wall.  501. 

If  such  claim  of  right  of  the  plaintllT  in  error  was 
erroneously  decided,  by  the  state  court,  still,  if  the 
Judgment  of  the  state  court  cm  be  sustained  upon 
any  other  ground  or  issue  adjudged  in  it,  the  Judg- 
ment will  be  affirmed.    Idem. 

This  court  has  no  Jurisdiction  to  re-examine  the 

Judgment  of  a  state  court,  where  a  federal  question 

was  not  in  fact  passed  upon  and  where  a  decision 

of  it  was  unnecessary  in  the  view  which  the  court 

1  below  look  of  the  case ;  or  where  the  error  was  one 

I  of  the  Jury  alone,  the  charge  of  the  court  being 

I  correct.    McMaunis  v.  O'SulUvan,  1  Otto,  578 ;  Bol- 
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under  the  devise  of  the  late  ThomajB  Lord  Fair- 
fax, was  admitted  to  defend  the  suit,  and  plead 
the  general  issue,  upon  the  usual  terms  of  con- 
fessing lease,  entry,  and  ouster,  &c. ,  and  agree- 
ing to  insist,  at  the  trial,  on  the  title  only,  &c. 
The  facts  being  settled  in  the  form  of  a  case 
agreed  to  be  talien  and  considered  as  a  special 
verdict,  the  court,  on  consideration  thereof, 
gave  judgment  (24th  of  April,  1794),  in  favor  of 
the  defendant  in  ejectment.  From  that  judg- 
ment the  plaintiff  in  ejectment  (now  defendant 
in  error)  ai)pealed  to  the  Court  of  Appeals, 
307*]  *being  the  highest  court  of  law  of  Vir- 
ginia. At  April  term,  1810,  the  Court  of  Ap- 
peals reversed  the  judgment  of  the  District 
Court,  and  save  judgnient  for  the  then  appel- 
lant, now  defendant  in  error,  and  thereupon 
the  case  was  removed  into  this  court. 

State  of  the  facts  as  settled  by  the  case 
airreed  i 

Ist.  The  title  of  the  late  Lord  Fairfax  to  all 
that  entire  territory  and  tract  of  land  called 
the  Northern  Neck  of  Vir^nia,  the  nature  of 
his  estate  in  the  same,  as  he  inherited  it,  and  the 
purport  of  the  several  charters  and  srants 
from  the  kings  Charles  II.  and  James  IL,  un- 
der which  his  ancestor  held,  are  agreed  to  be 
truly  recited  in  an  act  of  the  assembly  of  Vir- 
ginia, passed  in  the  year  1736  {tfide  Rev.  Code, 
v.  1,  ch.  8.  p.  5),  '•Ix)r  the  confirming  and  bet- 
ter securing  the  titles  to  lands  in  the  Northern 
Neck,  held  under  the  Rt.  Hon.  Thomas  Lord 
Fairfax,"  &c. 

From  the  recitals  of  the  act,  it  appears  that 
the  first  letters  patent  (1  Car.  II.),  granting  the 
land  in  question  to  Ralph  Lord  Hopton  and 
others,  being  surrendered,  in  order  to  have  the 
grant  renewed,  with  alterations,  the  Larl  of  St. 
Albans  and  others  (partly  survivors  of,  and 
partly  purchasers  under,  the  first  patentees)  ob- 
tained new  letters  patent  (2  Car.  II.),  for  the 
same  land  and  appurtenances,  and  by  the  same 
description,  but  with  additional  privileges  and 
reservations,  <&c. 

The  estate  granted  is  described  to  be,  "All 
that  entire  tract,  territory,  or  parcel  of  land, 
situate,  <&c.,  and  bounded  by,  and  within  the 
heads  of,  the  rivers  Tappahannock,  &c. ,  togeth- 
er with  the  rivers  themselves,  and  all  the  islands, 
&c.;  and  all  woods,  underwoods,  timber,  &c., 
308*]  *mines  of  gold  and  silver,  lead,  tin,  &c., 
and  quarries  of  stone  and  coal,  &c.,  to  have, 
hold  and  enjoy  the  said  tract  of  lands,  &c.,  to 
the  said  patentees,  their  heirs  and  assigns  for- 
ever, to  their  only  use  and  behoof,  and  to  no 
other  use.  intent  or  purpose  whatsoever." 

There  is  reserved  to  the  crown  the  annual 
rent  of  £6  18  4'*  in  lieu    of  all  services    and 


demands  whatsoever; "  also  one-fifth  part  of  all 
gold,  and  one-tenth  part  of  all  silver  mines. 

To  the  absolute  title  and  seizin  in  fee  of  the 
land  and  its  appurtenance,  and  the  beneficial 
use  and  enjoyment  of  the  same,  assured  to  the 
patentees,  as  tenants  in  capita,  by  the  most  di- 
rect and  abundant  terms  of  conveyancing,  there 
are  superadded  certain  collateral  powere  of  ba- 
ronial dominion  ;  reserving,  however,  to  the 
govemer,  council  and  assembly  of  Vir^nia,  the 
exclusive  authority  in  all  the  military  concerns 
of  the  granted  territoiy,  and  the  power  to  im- 
pose taxes  on  the  persons  and  property  of  its  in- 
habitants for  the  public  and  common  defense 
of  the  colony,  as  well  as  a  general  jurisdiction 
over  the  patentees,  their  heirs  and  assigns,  and 
all  other  inhabitants  of  the  said  territory. 

In  the  enumeration  of  privileges  specifically 
granted  to  the  patentees,  their  heirs  and  as- 
sims,  is  that  "freely  and  without  molestation 
of  the  king,  to  give,  grant,  or  by  any  ways  or 
means,  seU  or  alien  all  and  sin^lar  the  grant- 
ed premises,  and  every  part  and  parcel  thereof, 
to  any  person  or  persons  being  willing  to  con- 
tract for,  or  buy,  the  same." 

There  is  also  a  condition  to  avoid  the  grant, 
as  to  so  much  of  the  granted  pi^mises  as  should 
not  be  *pd9sessed,  inhabited,  or  plant-  [*300^ 
ed,  by  the  means  or  procurement  of  the  patent- 
ees, their  heirs  or  assigns,  in  the  space  of  21 
years. 

The  third  and  last  of  the  letters  patent  re- 
ferred to  (4  Jac.  II.),  after  reciting  a  sale  and 
conveyance  of  the  granted  premises  by  the 
former  patentees,  to  Thomas  Lord  Culpepper, 
"  who  was  thereby  become  sole  owner  and  pro- 
prietor thereof,  in  fee-simple,"  proceeds  to  con- 
firm the  same  to  Lord  Culpepper,  in  fee-sim- 
ple, and  to  release  him  from  the  said  condition 
for  having  the  lands  inhabited  or  planted  as 
aforesaid. 

The  said  act  of  assembly  then  recites,  that 
Thomas  Lord  Fairfax,  heir  at  law  of  Lord  Cul- 
pepper, had  become  "  sole  proprietor  of  the  said 
temtory,  with  the  appurtenances,  and  the  above- 
recited  letters  patent. " 

By  another  act  of  assembly,  passed  in  the 
year^l748  (Rev.  Code,  v.  1,  ch.  4,  p.  10),  cer- 
tain grants  from  the  crown,  made  while  the  ex- 
act boundaries  of  the  Northern  Neck  were 
doubtful,  for  lands  which  proved  to  be  within 
those  boundaries,  as  then  recently  settled  and 
determined,  were,  with  the  express  consent  of 
Lord  Fairfax,  confirmed  to  the  grantees;  to  be 
held,  nevertheless,  of  him,  and  all  the  rents, 
services,  profits,  and  emoluments  (reserved  by 
such  grants),  to  be  paid  and  performed  to  him. 

In  another  act  of  assembly,  passed  May,  1770, 


Unff  V.  Lersner ,  1  Otto,  694 ;  Brown  v.  Atwell,  2 
Otto,  dSn :  Woodruff  v.  HouKb.  1  Otto,  596 ;  nor  un- 
less the  dedfiioD  of  the  state  court  is  against  the 
f>laiDtlff  In  error.  Long  v.  Converse,  1  Otto,  105. 
iut  in  a  chancery  suit,  where  all  of  the  evidence  is 
brought  up,  as  part  of  the  record,  the  case  may  be 
re-examined  as  to  the  law  and  the  facts,  so  far  as 
to  determine  the  validity  of  a  right  claimed  under 
an  act  of  Congress,  the  decision  of  the  state  court 
being  adverse  thereto.  Hep.  U.  B.  Co.  v.  Kansas 
P.  R.  Co.,  2  Otto,  316. 

Though  there  be  error  in  the  charge,  yet  if  it  be 
evident  that  if  the  court  had  charged  correctly  the 
result  would  have  been  the  same,  this  court  will 
not  reverse.  Decatur  Bk.  v.  St.  Louis  Bk.,  21 
Wall.  294. 
If  the  record  shows  that  a  federal  question  was  ) 

1)8 


not  necessarily  involved,  and  does  not  show  that 
one  was  raised,  this  court  will  not  go  outside  of  it, 
to  the  opinion  or  elsewhere,  to  ascertain  whetht*r 
one  was  in  fact  decided.  Moore  v.  Mississippi.  21 
Wall.  636. 

If  the  facts  and  decision  are  such  as  to  show  that 
a  federal  right  was  adversely  decided  below,  tiic 
Jurisdiction  of  the  Supreme  Court  of  the  U.  S.  is 
not  defeated  by  showing  that  the  record  does  not 
mention  a  federal  question,  or  state  in  terms  th:it 
one  was  presented  oelow.  Murray  v.  Charleston, 
6  Otto,  432 ;  Wolf  v.  Stix,  6  Otto,  541. 
.  A  decision  of  the  highest  court  of  a  state,  revers- 
ing a  decision  of  a  court  below,  and  remanding  the 
ci^e  for  further  proceedings,  is  not  final,  so  that  it 
cani  t>e  reviewed  by  the  U.  S.  Supreme  Court.  Davis 
v.  Crouch,  4  Otto,  514. 

Wheat,  1. 
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for  establisliing  a  land-office,  and  ascertaininff 
the  terms  and  manner  of  granting  waste  and 
unappropriated  lands,  there  is  the  following 
clause,  VIZ.  (tide  Chy.  Rev.  of  1783,  ch.  13,  s. 
310*1  6,  p.  98):  *' And  that  the  ♦proprietors 
of  land  within  this  commonwealth  may  no  long- 
er be  subject  to  any  servile,  feudal,  or  precari- 
ous tenure,  and  to  prevent  the  danger  to  a  free 
state  from  perpetual  revenue,  be  it  enacted, 
that  the  royal  mines,  quit-rents,  and  all  other 
reservations  and  conditions  in  the  patents  or 
CTants  of  land  from  the  crown  of  England,  un- 
der the  former  government,  shall  be.  and  are 
hereby  declared  null  and  void;  and  that  all 
lands  thereby  respectively  granted  shall  be  held 
in  absolute  and  unconditional  property,  to  all 
intents  and  purposes  whatsoever,  in  the  same 
manner  with  the  lands  hereafter  granted  by  the 
commonwealth,  by  virtue  of  this  act. " 

2d.  As  respects  the  actual  exercise  of  his  pro- 
prietary rights  by  Lord  Fairfax. 

It  is 'agreed  that  he  did,  in  the  year  1748, 
open  and  conduct,  at  his  own  expense,  an  office 
within  the  Northern  Neck,  for  granting  and 
conveying  what  he  described  and  called  the 
waste  and  unwanted  lands  therein,  upon  cer- 
tain terms,  and  according  to  certain  rules  by 
him'  established  and  published  ;  that  he  dicf, 
from  time  to  time,  grant  parcels  of  such  lands 
in  fee  (the  deeds  beinsc  registered  at  his*  said 
office,  in  books  kept  for  that  purpose,  by  his 
own  clerks  and  agents);  that,  according  to  the 
uniform  tenor  oi  such  grants,  he  did,  styling 
himself  proprietor  of  the  Northern  Neck,  &c., 
in  consideration  of  a  certain  composition  to  him 
paid,  and  of  certain  annual  rents  therein  re- 
served, grant,  &c. ;  with  a  clause  of  re-entry 
for  non-payment  of  the  rent,  &c. ;  that  he  also 
demised,  for  lives  and  terms  of  years,  parcels 
of  the  same  description  of  lands,  also  reserving 
311*]  annual  *rents;  that  he  kept  his  said 
office  open  for  the  purposes  aforesaid,  from  the 
year  1748  till  his  death,  in  December,  1781; 
during  the  whole  of  which  period,  and  before, 
he  exercised  the  right  of  granting  in  fee,  and 
demising  for  lives  and  terms  of  years,  as  afore- 
said, and  received  and  enjoyed  the  rents  annu- 
ally, as  they  accrued,  as  well  under  the  grants 
in  fee  as  under  the  leases  for  lives  and  years. 
It  is  also  agreed  that  Lord  Fairfax  died  seized 
of  lands  in  the  Northern  Neck,  equal  to  about 
300,000  acres,  which  had  been  granted  by  him 
in  fee,  to  one  T.  B.  Martin,  upon  the  same 
terms  and  conditions,  and  in  tlie  same  form 
as  the  other  grants  in  fee  before  described; 
which  lands  were,  soon  after  being  so  granted, 
reconveyed  to  Lord  Fairfax  in  fee. 

3d.  liord  Fairfax,  being  a  citizen  and  inhab- 
itant of  Virginia,  died  in  the  month  of  Decem- 
ber, 1781,  and,  by  his  last  will  and  testament, 
duly  made  and  published,  devised  the  whole  of 
his  lands,  <&c.,  called,  or  known  by  the  name  of 
the  Northern  Neck  of  Virginia,  in  fee,  to  Denny 
Fairfax  (the  original  defendant  in  ejectment), 
by  the  name  ancf  description  of  the  Reverend 
Denny  Martin,  iSx;.,  upon  condition  of  his  tak- 
ing the  name  and  arms  of  Fairfax,  &c. ;  and  it 
is  admitted  that  he  fully  complied  with  the  con- 
ditions of  the  devise. 

4th.  It  is  agreed  that  Denn^  Fairfax,  the  de- 
visee, was  a  native  born  Bntish  subject,  and 
never  became  a  citizen  of  the  United  States,  nor 
any  one  of  them,  but  always  resided  in  Eng- 
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land,  as  well  during  the  revolutionary  war  as 
from  his  birth,  about  the  year  1750,  to  his  death, 
which  happened  some  time  between  *the  [*3 1 2 
years  1796  and  1803,  as  appears  from  the  record 
of  the  proceedings  in  the  Court  of  Appeals. 

It  is  also  admitted  that  Lord  Fairfax  left,  at 
his  death,  a  nephew  named  Thomas  Bryan 
Martin,  who  was  always  a  citizen  of  Virginia, 
being  the  younger  brother  of  the  said  devisee, 
and  the  second  son  of  a  sister  of  the  said  Lord 
Fairfax;  which  sister  was  still  living,  and  had 
alwa3's  been  a  British  subject. 

5th.  The  land  demanded  by  this  ejectment 
being  agreed  to  be  part  and  parcel  of  the  said 
territory  and  tract  of  land  called  the  Northern 
Neck,  and  to  be  a  part  of  that  description  of 
lands  within  the  Northern  Neck,  called  and 
described  by  Lord  Fairfax  as  *'  waste  and  un- 
granted."  and  being  also  agreed  never  to  have 
been  escheated  and  seized  into  the  hands  of  the 
commonwealth  of  Virginia,  pursuant  to  certain 
acts  of  assembly  concerning  escheators,  and 
never  to  have  been  the  subject  of  any  inquest 
of  office,  was  contained  and  included  in  a  cer- 
tain patent,  bearing  date  the  80th  of  April, 
1789,  imder  the  hand  of  the  then  governor,  and 
the  seal  of  the  commonwealth  of  V  irginia,  pur- 
porting that  the  land  in  question  is  granted  by 
the  said  commonwealth  unto  David  Hunter 
(the  lessor  of  the  plaintiff  in  ejectment)  and  his 
heirs  forever,  by  virtue  and  in  consideration  of 
a  land-office  treasurv  waiTant,  issued  the  23d 
of  January,  1788.  The  said  lessor  of  the  plaint- 
iff in  ejectment  is,  and  alwa^'s  has  been,  a  citi- 
zen of  Virginia;  and  in  pursuance  of  his  said 
patent,  entered  into  the  land  in  question,  and 
was  thereof  possessed,  prior  to  the  institution 
of  the  Said  action  of  ejectment. 

*6th.  The  definitive  treaty  of  peace  [*3 13 
concluded  in  the  year  1783,  between  the  United 
States  of  America  and  Great  Britain,  and  also 
the  several  acts  of  the  assembly  of  Virginia,  con- 
cerning the  premises,  are  referred  to  as  mak. 
ing  a  part  of  the  case  agreed. 

Upon  this  state  of  facts  the  judgment  of  the 
Court  of  Appeals  of  Virginia  was  reversed  by 
this  court,  at  February  term,  1813,  and  there- 
upon the  mandate  above  mentioned  was  issued 
to  the  Court  of  Appeals,  which  being  disobeyed, 
the  cause  was  again  brought  l)efore  this  court. 

Jones,  for  the  plaintiffs  in  error.  There  are 
two  questions  in  the  cause:  1st.  Whether  this 
court  has  jurisdiction.  2d.  Whether  it  has  been 
rightly  exercised  in  the  present  case.  1.  Co- 
temporaneous  construction,  and  the  uniform 
practice  since  the  constitution  was  adopted, 
confirms  the  jurisdiction  of  the  court.  The 
authority  of  all  the  popular  writers  who  were 
friendly  to  it,  is  to  the  same  effect;  and  the 
letters  of  Publius  show  that  it  was  agreed, 
both  by  its  friends  and  foes,  that  the  judiciary 
power  extends  to  this  class  of  cases.  In  the 
conventions,  by  which  the  constitution  was 
adopted,  it  was  never  denied  by  its  friends  that 
its  powers  extended  as  far  as  its  enemies  alleged. 
It  was  admitted,  and  justified  as  expedient  and 
necessary.  Ascending  from  these  popular  and 
parliamentary  authorities  to  the  more  judicial 
evidence  of  what  is  the  supreme  law  of  the  land, 
we  find  a  concurrence  of  opinion.  This  govern- 
ment *is  not  a  mere  confederacy,  Uke  [*314 
the  Grecian  leagues,  or  the  Germanic  constitu- 
tion, or  the  old  continental  confederation.     In 
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275*]  tliese  sections,  did  not.  preclude  *our 
vessels  from  going  to  any  part  of  the  world,  but 
only  forbid  their  oringing  to  this  coimtry  the 
articles  whose  importation  was  prohibited,.  If 
the  r2th  section  had  also  been  revived,  then  no 
vessel  of  the  United  States  could  have  gone  to 
Great  Britain  or  France,  and  the  distinction  of 
permitted  and  forbidden  ports  would  have  con- 
tinued until  the  1st  of  May,  1810.  But  as  the 
whole  embargo  system  expired  in  June,  1809, 
not  only  by  the  19th  section  of  the  act  of  Martih, 
1809,  but  also  bv  the  express  provision  of  the 
act  of  June  of  the  same  year,  the  conclusion  is 
inevitable  that  when  the  Edward  sailed  there 
was  no  law  in  force  by  which  any  distinction 
of  prohibited  and  permitted  ports  existed ;  and 
that,  therefore,  the  not  giving  the  bond  in  ques- 
tion was  no  violation  of  law. 

No  notice  has  been  taken  of  either  of  the 
proclamations  of  the  President,  because,  if  the 
view  here  presented  be  correct,  neither  of  them 
has  an^  bearing  on  the  question.  Admittiner 
th^  validity  of  both  of  them,  the  latter  would 
not  make  the  ports  of  England  prohibited  ports, 
if  the  laws  which  created  the  distinction  had 
done  it  away  by  opening  to  the  citizens  of  the 
United  States  the  ports  of  every  nation  on  the 
globe.  The  President's  power  could  only  exist 
while  such  a  state  of  things  continued  as  sug- 
gested the  necessity  of,  and  would  render,  an 
mterference  on  his  part  proper  and  useful,  and 
no  longer.  • 

It  may  be,  and  has  been,  said  that  the  opinion 
here  expressed  is  at  variance  with  the  public 
opinion  on  this  subject,  as  well  as  with  the  un- 
276*]  derstanding  *of  the  collectors  and  some 
other  officers  of  government;  and  that  even  this 
court  has,  at  its  present  term,  condemned  prop- 
erty for  the  same  offense  with  which  the  Edwani 
is  charged.  The  answer  to  all  this  is,  that  the 
condemnation  alluded  to  passed  mb  sUenMo, 
without  bringing  the  point  distinctly  to  our 
view,  and  is,  therefore,  no  precedent;  and  that, 
as  to  public  opinion,  or  that  of  the  officers  of 
government,  however  respectable  they  may  be. 
It  can  furnish  no  good  grounds  for  enforcing  so 
heavy  a  penalty,  unless,  on  investigation,  it 
shall  appear  to  have  been  correctly  formed.  It 
was  also  urged  that  Congress  must  have  sup- 
posed the  law  to  be  as  it  is  now  contended  for 
by  the  Attorney-General,  or  they  would  not 
have  passed  the  8d  section  of  the  act  of  the 


28th  June.  1809,  when  there  was  no  state  of 
things  to  which  its  provisions  could  apply.*  To 
this  the  answer  which  was  given  at  the  bar  is 
satisfactory.  At  the  time  of  the  bringing  in  of 
that  bill  the  embargo  laws  were  still  in  force, 
and  would  continue  so  until  the  end  of  that  ses- 
sion. Now,  as  it  could  not  then  be  foreseen 
that  the  bill  would  not  become  a  law  until  the 
last  day  of  the  session,  a  prohibition  not  to  go 
to  prohibited  ports  was  necessary,  but  became 
nugatory  by  the  law  not  passing  until  the  time 
prescribed  for  the  extinction  of  the  whole  sys- 
tem. 

Upon  the  whole,  it  appears  to  me  clear  that 
there  was  no  law  in  force  ^hen  the  Edward  left 
Savannah  interdicting  her  from  going  to  any 
foreign  port  whatever,  or  requiring  from  her 
owners  any  bond  not  to  go  to  such  port;  and, 
under  this  persuasion,  *I  nave  thought  [*277 
it  a  duty  to  express  mj  dissent  from  the  judg- 
ment which  has  been  just  rendered. 

But  were  the  case  doubtful,  I  should  still  ar- 
rive at  the  same  conclusion,  rather  than  execute 
a  law  so  excessively  penal,  about  whose  exist- 
ence and  meaning  such  various  opinions  have 
been  entertained. 

To  satisfy  ourselves  that  great  difficulties 
must  exist,  in  relation  to  this  law,  we  have  only 
to  look  at  the  progress  of  the  case  now  before 
us.  The  offense  with  which  the  Edward  is 
charged  in  the  information,  is  ^oing,  without 
giving  bond,  to  a  prohibited  foreign  port.  The 
condemnation  in  the  Circuit  Court,  however, 
proceeded  on  the  ground  of  all  the  ports  of 
Great  Britain  (to  one  of  which  it  was  alleged 
she  was  going)  being  permitted  ports.  In  the 
very  able  argument  which  was  made  here  in 
support  of  the  prosecution,  it  was  attempted  to 
be  shown  that  Liverpool  was  not  a  permitted, 
but  an  interdicted,  port.  This  state  of  uncer- 
tainty, which,  it  would  seem,  could  hardly  exist 
if  the  legislature  had  expressed  themselves  with 
that  precision  and  perspicuity  which  are  al- 
ways expected  in  criminal  cases,  would,  with 
me,  independent  of  my  own  convictions  that 
there  was  no  such  prohibiting  law,  have  been 
a  sufficient  reason  for  restoring  this  property  to 
the  claimants. 

Sentence  of  the  OircuU  Court  affirmed.^ 


Cited-4  How.  164 ;  6  How.  434  ;  2  Wood.  &  M.  540; 
3  Wood.  &  M.  348. 


1.-  In  order  to  enable  the  reader  the  better  to  uo- 
deretand  this  case,  the  following  account  of  the 
dates  and  substance  of  the  British  orders  in  coun- 
cil, the  French  decrees,  and  the  consequent  acts 
of  the  United  States  grovemment,  has  been  sub* 
joined  : 

a7»*3  •On  the  16th  of  May,  1806,  the  British  gov- 
ernment issued  an  order  io  council  declaring  the 
coast  included  between  the  Elbe  and  Brest  in  a 
state  of  blockade.  ^ 

On  the  21st  of  November,  1806,  the  French  efti- 
peror  issued  bis  Berlin  decree  declaring  Great  Brit- 
ain and  her  dependencies  in  a  state  of  blockade. 

On  the  7th  of  Januar3%  1807,  the  British  govern- 
ment issued  an  order  in  council  prohibiting  neutral 
ships  from  carrying  on  trade  from  one  enemy's 
port  to  another,  including  France  and  her  allies. 

On  the  11th  of  November,  1807,  the  British  orders 
in  council  were  issued,  which  declared  the  conti- 
nental ports  from  which  British  ships  were  exclud- 
ed in  a  state  of  blockade  (except  in  case  of  ships 
cleared  out  from  Great  Britain  whose  cargoes  had 
paid  a  transit  duty),  and  rendered  lial»le  to  con- 
demnation all  neutral  ships,  with  their  cargoes, 
trading  to  or  from  the  ports  of  France,  or  her  allies, 
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and  their  dependencies,  or  having  on  board  certifi- 
cates of  oriffin. 

On  the  7tn  of  December,  1807,  the  French  em- 
peror issued  his  Milan  decree,  declaring  that  any 
neutral  ships  which  should  have  touched  at  a  Brit- 
ish port,  or  paid  a  transit  duty  to  the  British  ffovem- 
ment,  or  submitted  to  be  searched  by  British  cruis- 
ers, should  tie  liable  to  condemnation. 

On  the  22d  of  December,  1807,  the  American  em- 
bargo took  place. 

On  the  Ist  of  March,  1809,  the  embargo  was  re- 
moved, and  a  non-intercourse  substituted  with 
both  France  and  England. 

On  the  19th  of  April,  1800,  a  negotiation  was  con- 
cluded by  Mr.  Erskine,  in  consequence  of  which  the 
trade  with  Great  Britain  was  renewed  on  the  10th 
of  June. 

On  the  26th  of  April,  1800,  a  British  order  in  coun- 
cil was  issued,  modifying  the  former  blockade, 
which  was  henceforth  to  be  confined  to  ports  under 
the  governments  of  Holland  (as  far  north  as  the 
river  Ems)  and  France,  together  with  the  oolonies 
of  both,  and  all  ports  of  Italy  included  between 
Orbit ello  and  Pcsaro. 

On  the  10th  of  August,  1800,  the  non-interoourse 
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THE    MUTUAL    ASSURANCE  SOCIETY 

V. 

WATTS'  EXECUTOR. 

Under  the  6th  and  8th  sections  of  the  Act  of 
A<^9embly  of  Vlrarinla,  of  the  23d  of  December,  17W, 
property  pledged  to  the  Mutual  Aasurance  Society, 
^'.,  continues  liable  for  assessments,  on  account 
of  the  losses  insured  against,  in  the  hands  of  a  bona 
pi€  purchaser  without  notice. 

A  mere  chanire  of  severely ty  produces  no  change 
in  the  state  of  rights  existing  in  the  soil;  and  the  ces- 
sion of  the  District  of  Columbia  to  the  national  gov- 
ernment did  not  affect  the  lien  created  by  the 
aboTe  act  on  real  property  situate  in  the  town  of 
Alexandria,  though  the  personal  character  or  lia- 
bility of  a  member  of  the  society  could  not  be  there- 
by forced  on  a  purchaser  of  such  property. 

A  PPEAL  from  the  Circuit  Court  in  the  Dis- 
A  trict  of  Columbia  for  Alexandria  county. 
The  cause  was  argued  by  Simnn  for  the  ap- 
pellants, and  by  Taylor  and  Lee  for  the  re- 
spondents. 

Johnson,  J.,  delivered  the  opinion  of  the 
court  as  follows: 

280*]  *This  is  a  bill  in  chancery,  filed  by 
the  complainants,  to  charge  certain  premises, 
in  the  possession  of  the  defendant,  situate  in 
the  town  of  Alexandria,  with  the  payment  of  a 
sum  of  money,  assessed  in  pursuance  of  the 
laws  establishing  the  Mutual  Assurance  Society, 
for  quotas  becoming  due  after  his  testator  ac- 
quired possession.  The  executor  has,  in  fact, 
sold  the  premises,  under  a  power  given  him  by 
the  testator,  but  the  money  remains  in  his 
hands;  and  it  is  conceded  that  the  sole  object 
now  contended  for  is  to  charge  the  money 
arising  from  the  sale  of  the  land  in  question 
i^ith  the  assessment  to  which  it  is  contended 
that  the  land  was  liable.  The  insurance  was 
made  in  1799,  and  the  property  sold  to  the  de- 
fendant's testator  in  1807,  long  after  the  town 
of  Alexandria  ceased  to  be  subject  to  the  laws 
of  Virginia.  It  is  admitted  that  the  sale  was 
made  without  notice  of  this  incumbrance  (if  it 
was  one),  and  the  quota  demanded  was  assessed 
on  the  premises  for  a  loss  which  happened  sub- 
sequent to  the  transfer.  The  points  made  in 
the  case  arise  out  of  the  construction  of  the  6th 
and  8th  sections  of  the  act  of  Virginia,  passed 
the  22d  of  December,  1794.  The  6th  section  is 
in  these  wordh:  "If  the  funds  should  not  be 
sufficient,  a  repartition  among  the  whole  of  the 
persons  insur(.>d  shall  be  made,  and  each  shall 
pay,  on  demand  of  the  casliier,  his,  her.  or  their 
share,  according  to  the  sum  insured,  and  rate 
of  hazard  at  which  the  building  stands,  agree- 
ably to  the  rale  of  premium,  for  which  purpose 
it  is  hereby  declared  that  the  subscribers,  as 
soon  as  they  shall  insure  their,  property  in  the 
Assurance  Society  aforesaid,  do  mutually,  for 
281*]  themselves,  *their  heirs,  executors,  ad- 


ministrators and  assigns,  engage  their  property 
insured  as  security,  and  subject  the  same  to  be 
sold,  if  necessary,  for  the  pajTuenl  of  such 
quotas."  And  the  8th  section  is  m  these  words: 
* '  To  the  end  that  purchasers  or  mortgagees  of 
any  property  insured,  by  virtue  of  this  act,  mav 
not  become  losers  thereby,  the  subscriber  sell- 
ing, mortgaging,  or  otherwise  transferring  such 
property,  shall,  at  the  time,  apprise  the  pur- 
chaser or  mortgagee  of  such  assumnce;  and  in- 
dorse to  him  or  them  the  policy  thereof.  And 
in  every  casc^  of  such  change  the  purchaser  or 
mortgagee  shall  be  considered  as  a  subscriber  in 
the  room  of  the  original,  and  the  property  so 
sold,  mortgaged,  or  otherwise  transferred,  shall 
still  remam  liable  for  the  payment  of  the 
quotas,  in  the  same  manner  as  if  the  right  there- 
of had  remainedpin  the  ori^nal  owner." 

In  the  argument  two  pomts  were  made:  1st. 
That  property  pledged  to  the  society  remained 
liable  for  the  quota  to  a  purcha^r  without 
notice.  2d.  That  the  purchaser,  by  the  pur- 
chase of  such  property,  although  without 
notice,  became,  by  virtue  of  the  8m  section,  a 
member  of  the  society,  and  liable,  in  all  respects, 
as  such. 

The  second  of  these  questions  is  now  with- 
drawn from  the  consideration  of  this  court  by 
an  agreement  entered  on  record.  And  it  must 
be  admitted,  that  whatever  may  be  the  strict 
construction  of  the  8th  section  and  its  operation 
in  the  state  of  Virginia,  so  far  as  it  is  intended 
to  force  on  the  purchaser  a  personal  character 
or  liability,  it  could  have  no  operation  in  the 
town  of  Alexandria  at  the  date  of  this  trans- 
fer. *The  laws  of  Virginia  had  then  [*282 
ceased  to  be  the  laws  of  Alexandria,  and  it 
could  only  be  under  an  actually  existing  law, 
operating  at  the  time  of  the  transfer,  that  the 
character  of  membership  in  the  Virginia  com- 
pany would  be  forced  upon  the  purchaser. 
This  is  not  one  of  those  cases  in  which  tenure 
attaclies  to  an  individual  a  particular  charac- 
teristic or  obligation ;  such  cases  arise  exclusive- 
ly between  the  occupant  of  the  soil  and  the 
sovereignty  which  presides  immediately  over 
the  territory.  The  transfer,  therefore,  of  the 
District  of  Alexandria  to  the  national  govern- 
ment, put  an  end  to  the  operation  of  the  8th 
section,  so  far  as  it  operated  by  mere  force  of 
law,  independent  of  his  own  consent,  to  fasten 
on  the  purchaser  the  characteristics  of  a  mem- 
ber. But  it  is  otherwise  with  regard  to  the 
soil.  The  idea  is  now  exploded  fliat  a  mere 
change  of  sovereignty  produced  any  change  in 
the  state  of  rights  existing  in  the  soil.  In  this 
respect  everytliing  remains  in  the  actual  state, 
whether  the  interest  was  acquired  by  law,  un- 
der a  grant,  or  by  individual  contract.^ 

We  consider  the  question,  then,  as  reduced 


\.—Vidt  «  Cranch,  199,  Korn  v.  The  Mutual  As- 
surance Society. 


with  Great  Britain  aRaJn  took  place,  in  consequence 
of  Mr.  Erskine's  arranfrement  not  belnir  ratlned. 

(Jn  the  lAt  of  May,  1810,  the  trade  withbotb  Great 
Britain  and  France  was  opened,  under  a  law  of  Con- 
greia,  that  whenever  either  power  should  rescind 
itt*  orders  or  decrees,  the  President  should  issue  a 
proclamation  to  that  effect;  and  in  case  the  other 
part)'  should  not,  within  three  months,  equally 
withdraw  its  orders  or  decrees,  that  the  non-im- 
portation act  should  go  into  effect  with  respect  to 
that  power. 
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On  the  2d  of  November,  1810,  the  President  is- 
sued his  proclamation,  declaring  the  Berlin  and 
Milan  decrees  to  be  so  far  withdrawn  as  no  longer 
to  affect  the  neutral  rights  of  America ;  and  the 
orders  in  council  not  being  rescinded. 

On  the  2d  of  February,  1811,  the  importation  of 
Hritish  goods,  and.  the  admission  of  British  ships 
into  America,  were  prohibited. 

On  the  4th  of  April,  1812,  an  embargo  was  laid  in 
the  United  States,  and  on  the  18th  of  June  follow- 
ing, war  was  declared  against  Great  Britain. 

91 


282 


Supreme  Court  of  tue  United  States. 


I81ft 


to  this:  Does  property,  pledged  to  the  society, 
continue  liable  for  assessments  in  the  hands  of 
a  bona  fide  purchaser  without  notice,  notwith- 
standing that  he  does  not  become  a  member  by 
the  transfer? 

Here  we  give  no  opinion  on  the  extent  or 
meaning  of  the  words  "  property  insured," 
how  far  they  will  operate  to  charge  the  lands 
on  which  buildings  stand.  The  question  was 
283*1  not  made  in  the  argument,  and  is  *prob- 
ably  of  no  consequence  m  this  or  any  other 
case.  We  only  ijotice  it  in  order  that  such  a 
construction  may  not  be  supposed  admitted,  as 
is  too  often  concluded,  because  a  court  passes 
over  a  question  svJ)  sileniio. 

Whatever  be  the  property  thus  pledged,  it  is 
very  clear  that  the  words  ol  the  6th  section  are 
abundantly  sufficient  to  create  in  it  a  conunon 
law  lien,  not  only  in  the  hands  of  the  original 
subscriber,  but  by  express  words  in  those  of  his 
assignee.  If  the  case  rested  here,  there  would 
be  no  doubt  or  difficulty ;  but  every^  law,  and 
every  contract,  must  be  construed  with  a  refer- 
ence to  the  subject  of  that  law  or  contract,  and 
which  it  is  designed  to  answer.  In  this  view 
we  readily  concede  that  the  duration  of  the 
lien  could  not  extend  beyond  the  duration  of 
the  liability  of  the  subscriber  to  pay  the  pre- 
mium ;  nor  could  the  liability  of  the  subscriber 
extend  beyond  the  liability  of  the  company  to 
indemnify  him.  On  the  other  hand,  it  would 
seem  that  as  long  as  the  company  could  exact 
of  the  subscriber  the  premium,  they  ought  to 
be  held  liable  to  indemnify  him.  It  will,  then, 
lye  conceded  that  the  liability  of  the  subscriber, 
and  of  the  company,  are  mutual,  correlative, 
and  co-extensive,  ana  it  remains  to  be  examined 
how  this  concession  affects  the  case. 

It  is  very  clear  that  there  are  but  three  ways 
by  which  a  subscriber  can  cease  to  be  a  mem- 
ber: 1st.  Bv  the  consumption  of  the  buildings 
insured,  which  results  from  the  nature  of  the 
contract.  2d.  By  complying  with  the  stipula- 
tions of  the  9th  article  of*  the  rules  and  regula- 
284*]  tions  of  the  society.  ♦Sd.  By  substitut- 
ing a  vendee  in  his  place,  in  conformity  with 
the  8th  section  of  the  act  of  the  22d  December, 
1794.  If,  then,  a  subscriber  has  ndt  become 
discharged  in  one  of  these  three  ways,  what  is 
to  prevent  the  society  from  pursuing  their  sum- 
mary remedy  against  him?  They  are  not  bound 
to  search  for  his  vendee,  or  to  raise  the  money 
by  a  sale  of  the  property  pledged;  much  less 
are  they  bound  to  prosecute  their  remedy  against 
a  purchaser  whose  name  is  unknown  to  them, 
or  who  may  be  absent  from  the  state,  or  from 
the  United  States,  or  insolvent,  or  protected,  at 
the  time,  by  some  legal  privilege.  Tlieir  con- 
tract is  with  the  original  subscnber ;  their  rules 
point  out  the  mode  in  which  he  is  to  extricate 
himself  from  this  liability,  and  if  he  has  not 
pursued  it,  what  defense  is  left  him  against  a 
suit  instituted  by  the  society?  The  court  can- 
not imagine  one  that  could  avail  him.  He  can- 
not urge  that  he  has  parted  with  the  property. 
The  rules  point  out  to  him  the  conduct  that  he 
is  to  pursue  in  that  event.  He  may  give  notice 
to  the  vendee  of  the  insurance,  and  tender  an 
assignment.  If  the  vendee  refuse  to  receive  it, 
he  is  bound  to  remain  but  six  weeks  longer  un- 
der the  obligation  to  pay  his  quotas  and  in- 
demnify the  vendee,  at  the  end  of  which  time 
he  will  be  entitled  to  a  discharge,  upon  giving 
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due  notice,  and  complying  with  the  other 
requisitions  of  the  9th  section.  Nor  can  he 
urge  that  he  has  no  longer  any  interest  in  the 
thing  insured ;  this,  if  any  plea  at  all,  is  none 
in  his  lips.  It  belongs  to  the  insurer  to  avail 
himself  of  it,  if  it  belongs  to  anyone.  But  it  is 
a  plea  not  true  in  fact;  for  he  W)ntinues 
*to  indemnify  his  vendee  against  the  [*285 
quotas  that  may  be  assessed,  which,  by  possi- 
bility, may  reach  to  the  value  of  the  whole 
property  sold  or  insured;  and,  if  correct  in 
principle  or  fact,  still  this  plea  could  not  avail 
him,  since  it  is  in  consequence  of  his  own  folly 
or  laches  that  he  continues  liable  to  pay  the  pre- 
mium of  insurance  for  another's  property.  And 
should  it  be  urged  that  this  would  be  converting 
an  actual  insurance  into  a  wager  policy,  two 
answers  may  be  given  to  it,  either  of  which  is 
sufficient;  that  there  is  nothing  illegal  in  a 
wager  policy,  in  itself,  and  if  there  were,  it  is 
no  objection  in  this  case,  when  it  re-sults  from 
the  constitution  and  laws  of  the  society. 

But  it  may  be  contended  that  the  insurer  is 
discharged,  and,  therefore,  the  liability  for  tJie 
quotas  ceases. 

It  is  unquestionably  true,  as  a  general  princi- 
ple, that  where  an  insurer  runs  no  risk,  equity 
does  not  consider  him  entitled  to  a  premium; 
and,  although  there  exist  some  reasons  in  the 
policy  and  constitution  of  this  society  to  apply 
it,  in  its  fullest  extent,  to  this  case,  yet,  to  give 
the  argument  its  utmost  weight,  we  are  disposed 
to  concede  it.  But  what  has  occurred  in  this 
case  to  discharge  the  underwriters  from  their 
contract?  The  subscriber  was  clearly-  not  dis- 
charged from  his  liability  to  them,  and  this  sin- 
gle consideration  furnishes  a  strong  reason  for 
holding  them  still  bound  under  their  contract. 
What  has  the  subscriber  done  inconsistent  with 
that  contract?  The  only  act  he  can  be  charged 
with,  is  alienating,  without  indorsing,  the  poli- 
cy. But  alienation  *aIone  is  perfectly  [*280 
consistent  with  the  contract,  for  the  policy  is- 
sues to  him  and  his  assigns;  and  so  far  from 
interposing  any  obstruction  to  alienation,  pro- 
vision is  made  for  that  very  case,  and  unlimited 
discretion  vested  in  the  subscriber  to  indorse 
his  policy  to  whom  he  pleases.  Nor  is  aliena- 
tion, without  indorsing  the  policy,  considered 
in  any  more  offensive  light ;  inasmuch  as  the  8th 
section  which  enforces  the  assignment  declares 
expressly  that  it  is  for  the  benefit  of  purchasers 
and  mortgagees,  ' '  to  the  intent  that  they  may 
not  become  losers  thereby."  It  is  not  pretended 
that  it  is  for  the  society's  own  security ;  nor  do 
they  ever  require  notice  to  be  given  them  in 
case  of  such  transfer  of  the  policy.  As  to  them, 
therefore,  it  is  an  innocent  act,  and  we  see  no 
ground  on  which  the  society  can  be  discharged, 
either  to  the  vendor  or  vendee;  they  certainly 
remain  liable,  and  although  it  may  be  a  question 
to  which  of  them  equity  would  decree  the 
money,  yet  to  one  or'the  other  it  certainly  would 
be  adjudged ;  but  it  is  not  material  to  this  argu- 
ment which,  as  it  is  a  question  between  the 
vendor  and  vendee. 

If,  then,  the  case  presents  no  legal  ground 
for  discharging  either  insurer  or  insured  from 
the  contract,  and  the  lien  created  by  the  6th 
section  be  commensurate  wuth  tlie  liability  of 
the  insured,  it  will  follow  that  the  plaintiffs, 
in  this  case,  ought  to  have  a  decree  in  their 
favor. 
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But  we  will  examine,  at  a  closer  view,  the 
liability  of  the  property  in  the  hands  of  the 
vendee.  That  he  is  not  liable  to  the  summary 
remedy  is  evident  from  a  variety  of  considera- 
287^]  tions.  He  must,  then,  be  'brought  into 
chancery  to  have  his  property  subjected  to  the 
consequences  of  the  lien,  whenever  a  loss  hap- 
pens and  a  quota  is  assessed.  In  that  case  his 
defense  will  always  be  just  what  it  is  in  this — 
that  he  purchased  without  notice.  But  this  was 
never  held  to  be  a  defense  to  a  bill  to  foreclose 
a  mortgage,  which  is  precisely  a  similar  case  to 
this.  Nor  is  it  any  better  defense  to  urge  that 
he  could  derive  no  benefit  under  the  policy  in 
ca.se  of  a  loss;  for  this  is  precisely  the  same  de- 
fense, a  little  varied,  as  will  be  seen  by  suppos- 
ing that  the  vendee  of  a  mortgageor  should 
plead,  to  a  bill  of  foreclosure,  that  the  money 
borrowed  did  not  come  to  his  use.  But  his  case 
is  not  as  good  as  that  of  the  vendee  of  the  mort- 
gageor in  the  case  supposed ;  for  the  8th  section 
makes  provision  for  his  relief.  That  section 
says:  "  To  the  end  that  purchasers,  or  mortga- 
j^es,  of  any  property  insured,  mav  not  become 
lo-icrs  thereby"  the  vendor  shall  give  them 
notice,  and  indorse  the  policy  over.  In  what 
manner  shall  the  purchasers,  or  mortgagees, 
become  losers,  unless  the  lien  is  to  continue  on 
the  property  in  their  hands?  If  the  vendor  be 
guilty  of  the  folly  of  paying  the  quotas,  and  the 
vendee  never  receives  notice  of  the  lien,  through 
a  demand  from  the  society,  there  is  no  damage 
sustained.  If  he  should  be  assailed  with  such 
a  demand,  be  has  a  right  to  require  of  the  ven- 
dee an  assignment  of  the  policy;  and  as  there 
existed  an  original  duty  to  make  such  an  tissign- 
ment,  it  may  well  be  held  to  operate,  nfinc  pro 
tunc,  and  carry  with  it  all  the  benefltH  of  an 
ori»nal  assignment. 

288*]  *But  it  is  contended  that  the  8th  sec- 
tion explains  and  limits  the  0th  section  in  such 
a  manner  as  to  restrict  the  duration  of  the  lien 
in  the  hands  of  the  vendee  to  those  cases  only 
in  which  the  transfer  of  the  policy  also  takes 
place. 

This  consequence  cannot  be  logically  main- 
tained. The  argument  is,  that  the  words  * '  such 
change"  mean  only  a  change  of  the  proj^erty, 
atten(ied  with  an  assignment  of  the  policy,  and 
that  if  the  legislature  had  supposed  that  prop- 
erty sold  would,  in  the  hands  of  the  vendee, 
remain  subject  to  the  lien,  they  would  not  ex- 
pnawly  have  subjected  it  in  such  a  case.  But 
this  section  will,  with  philological  correctness, 
admit  of  a  different  construction,  and  a  con- 
struction more  consistent  with  legal  principles, 
inasmuch  as  it  will  not  admit  of  an  implication 
iDconsist«nt  with  the  preceding  section,  and  even 
with  other  part**  of  the  same  section.  Nor,  if 
the  construction  on  which  this  argument  is 
founded  were  imavoidable,  would  the  conclusion 
follow  which  the  argument  asserts.  The  ques- 
tion Is,  what  is  the  meaning  of  the  words  "in 
every  change."  in  the  section  under  considera- 
tion? The  .solution  is  only  to  bt^  found  by  refer- 
ring to  the  preceding  and  only  other  clause  of 
the  same  section ;  and  there  we  find  that  a  gen- 
eral provision  \k  inevitablj-  to  l)e  made  for  every 
po^ible  change  of  sale  or  purchase.  The  oper- 
ation of  the  clause  w^ill,  then,  be  only  to  confirm 
and  support  the  general  words  of  the  sixth  sec- 
tion, and  if  it  left  any  doubt  with  regard  to  the 
duration  of  the  lien  in  the  hands  of  the  vendee, 
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to  remove  those  doubts  by  express  provision. 
This  construction  is  also  the  most  consistent 
with  the  recital  *in  the  first  clause  of  r*289 
the  same  section,  which,  as  has  been  before  ob- 
served, with  another  view,  is  founded  altogether 
on  the  idea  that  property  sold  remained  pledged 
to  the  society  in  the  hands  of  the  vendee, 
whether  with  or  without  notice;  as,  in  that  case 
alone,  could  vendees,  or  mortgagees,  need  the 
protection  held  out  to  them  in  that  clause. 

But  if  a  different  construction  could  legally 
be  given  to  that  section,  so  as  to  restrict  the 
words  *'  every  such  case"  to  mean  those  cases 
only  which  were  attended  w  ith  an  assignment 
of  the  policy,  it  would  not  follow  that  the  lien 
ceased  its  operation  in  all  others.  To  apply  to 
this  case  the  maxim,  expremo  unitis  est  exchmo 
(iUenv8,  would  Ixj  a  glaring  sophism.  For,  the 
only  principle  on  which"  such  a  conclusion 
could  be  founded  would  be  that  the  repetition 
of  a  legal  pro%ision,  includeil,  with  many  others, 
in  another  law,  produced  a  repeal  of  all  others 
by  necessary  implication.  Such  an  implication 
riay  be  resorted  to  in  order  to  determine  the 
intention  of  the  legislature  in  a  case  of  doubtful 
import,  but  cannot  operate  to  destroy  the  effect 
of  clear  and  unequivocal  expressions.  An  ob- 
vious and  unanswerable  objection  to  giving  this 
effect  to  this  clause  is,  that  it  puts  it  in  the 
power  of  the  subscriber  to  exonerate  the  prop- 
erty from  the  lien  by  the  single  act  of  sale,  not 
even  sustaining  it  for  the  term  of  six  weeks 
after  the  notice  given  of  his  intention  to  with- 
draw; an  effect  glaringly  inconsistent,  no  less 
with  the  express  words  than  with  the  general 
view  of  the  law  on  this  subject.  For  tlicire  is 
nothing  in  the  act  which  obliges  the  vendee  to 
accept  an  assignment.  *A  tender  to  [*290 
him,  therefore,  cannot  subject  him  to  any  oner- 
ous consequences.  He  docs  no  more  than  what 
he  may  lawfully  do.  If,  then,  the  lien  ceases, 
unless  he  accepts  the  assignment,  and  it  is  le- 
gally at  his  option  to  accept  or  refuse,  the  sub- 
scriber, in  having  the  right  to  sell  to  whom  he 
pleases,  has  also  the  duration  of  the  lien  sub- 
mitted to  his  will 

Some  difficulty  has  also  existed  in  the  minds 
of  some  of  the  court  on  the  contingent  nature 
of  this  lien,  whether  the  lien  was  complete  to 
all  purposes  at  any  period  l^f  ore  the  a.sse.ssment 
of  a  quota.  But,  on  this  subject  the  majority 
are  of  opinion  that,  as  to  legal  incumbrancy, 
or  duration  of  a  lien,  it  makes  no  difference 
whether  its  object  is  to  secure  an  existing  debt 
or  a  contingent  indemnity.  In  the  case  of 
Bl/ick  et  id. ,  nu>rt(fagees  of  irardn^i\  v.  Krnig  & 
MitrheU,  this  court  sustained  a  mortgage,  given 
to  secure  an  indorser  against  notes  whidi  he 
might  indorse,  where  he  had  entered  into  no 
stipulation  to  indoi*se  for  the  mortgageor.  And 
in  the  case  of  bonds  given  for  the  discharge  of 
duties,  offices,  or  annuities,  it  never  was  main- 
tained as  an  objection  that  the  object  of  the 
lien  was  future,  contingent,  or  uncertain.  In 
this  case  the  mutual  stipulation  to  indemnify 
each  other  against  lovsses  operates  as  a  purchase 
of  the  lien,  and  places  the  parties  on  strong 
equitable  grounds  as  to  each  other. 

Some  cases  were  cited  in  the  argument  from 
the  reports  of  decisions  which  have  been  made 
in  the  courts  of  Virginia.  This  court  uniformly 
acts  under  the  influence  of  a  desire  to  conform 
its  decisions  to  those  of  the  state  courts  on  their 
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291*]  loc^l  laws;  and  *would  not  hesitate  to 
pay  great  respect  to  those  decisions,  if  they  had 
appeared  to  reach  the  question  now  under  con- 
sideration. But  they  are  persuaded  that  those 
cases  do  not  come  up  to  the  present.  In  the 
case  of  Oreeiihow  ei  al.  v.  Barton  (1  Munf . ,  598), 
it  is  true  that  the  decision  of  the  District  Court, 
which  was  finally  confirmed,  was  in  favor  of 
the  purchaser  without  notice.  But  it  was  solely 
on  the  question  whether  he  was  liable  to  the 
summary  remedy,   or.  in  other  words,  liable 

fenerally,  as  a  member.  And  the  case  of  Anru 
^yrd,  reported  in  the  cases  of  the  General  Court, 
was  likewise  the  case  of  a  motion  for  a  sum- 
mary judgment.  In  the  latter  case,  the  court 
went  much  further  in  charging  the  vendee  than 
this  court  is  called  upon  to  proceed  in  tlie 
present  case.  But  in  neither  of  those  cases  was 
a  bill  filed  to  charge  the  vendee,  as  in  the 
present;  nor  was  the  question  brought  up  in 
either  detached  from  that  of  his  general  liability 
as  a  member. 

The  decree  l)elow  will  be  reversed,  and  a  de- 
cree ordered  to  be  entered  for  the  complainants. 

Livingston,  J.,  and  Story,  J.,  dissented. 

Decree  reversed. 

Cited— 1  CUff .  489 ;  6  Wheat.  606. 
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WALDEN  tj.  THE  HEIRS  OF  GRATZ. 

Under  the  Act  of  Assembly  of  Kentucky  of  1T98, 
entitled,  **An  Act  concern inxf  champerty  and  main- 
tenance," a  deed  will  pass  tne  title  to  lands,  not- 
wirhstandlnfir  an  adverse  poBseaslon. 

The  statute  of  limitations  of  Kentucky,  does  not 
differ  eesentially  from  the  Eng-Ilsh  statute  of  the 
2l8t  James  I.,  c.  1.,  and  is  to  be  construed  as  that 
statute,  and  all  other  acts  of  limitation  founded 
upon  it,  have  been  construed.  The  whole  posses- 
sion must  be  taken  toirether ;  when  the  statute  has 
once  beerun  to  run  it  continues,  and  an  adverse 
possession  under  a  survey,  previous  to  its  beingr 
carried  into  grant  may  be  connected  with  a  subse- 
quent posseasion, 

ERROR  to  the  Circuit  Court  for  the  District 
of  Kentucky.  This  was  an  action  of  eject- 
ment in  which  the  defendants  in  error  were  the 
lessors  of  the  plaintiff  in  the  court  below.  The 
declaration  in  ejectment  was  returned  to  the 
November  term  of  that  court.  1813.  At  the 
May  term,  1814,  the  suit  was  abated  as  to  one 
defendant;  judgment  by  default  was  entered 
against  Joseph  Day,  another  defendant;  and 
the  defendants  were  admitted  to  defend  instead 
of  the  casual  ejector.  The  lessors  of  the  plaint- 
iff claimed  under  a  patent  issue  to  John  Craig, 
in  November,  1784.  On  the  20th  of  April, 
1791,  John  Craig  conveyed  the  lands  mentioned 
in  the  declaration,  in  trust,  to  Robert  Johnson, 
Elijah  Craig,  and  the  survivor  of  them.  On 
the  lllh  of  February.  1818,  Robert  Johnson, 
293*]  styling  himself  surviving  *trustee,  con- 
veyed to  the  lessors  of  the  plaintiff.  The  de- 
fendants below,  now  plaintiffs  in  error,  claim- 
ed under  a  patent  issue  to  John  Cobum  in  Sep- 
teml)er,  1795,  founded  on  a  survey  made  for 
Benjamin  Netherland  in  Majr,  1782.  John 
Cobum,  claiming  under  the  said  survey,  enter- 
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ed  thereon  about  the  year  1790,  and  dwelt  in 
a  house  within  the  limits  of  said  survey,  but 
without  the  lines  of  Craig's  patent.  (Jn  the 
trial,  the  counsel  for  the  defendants  below  mov- 
ed the  court  to  instruct  the  jury, 

Ist.  That  if  the  defendants,  and  those  imder 
whom  they  claim,  were  in  the  actual  adverse 
possession  of  the  lands  in  question,  at  the  mak- 
mg  of  the  deed  by  Craig's  trustee  to  the  lessors 
of  the  plaintiff,  that  deed  did  not  pass  such  ti- 
tle as  would  enable  them  to  recover  in  this  suit. 

2d.  That  if  the  defendants,  and  those  under 
whom  they  claim,  were  in  the  actual  adverse 
possession  of  the  lands  in  question,  at  the  mak- 
mg  of  the  deed  by  Craie's  trustee  to  the  lessors 
of  the  plaintiff,  and  ha(t  held  such  adverse  pos- 
session for  twenty  years  next  before  said  time, 
that  said  deed  did  not  pass  such  title  as  would 
enable  the  plaintiffs  to  recover  in  this  suit. 

3d.  That  if  the  defendants,  and  those  under 
whom  they  claim,  have  had  possession  of  the 
land  in  question,  or  any  part  thereof,  for  twenty 
years  next  before  the  commencement  of  this 
suit,  that  the  plaintiff  cannot  recover  the  lands 
so  possessed  for  twenty  years. 

On  the  two  first  points,  the  court  instructed 
the  jury  that,  according  to  the  principles  of  the 
common  law,  the  deed  from  Craig's  trustee  to 
the  lessors  of  *the  plaintiff,  woiild'  not  [*294r 
pass  the  title  to  the  lessors  of  the  plaintiff;  but 
that  under  the  operation  of  the  act  of  assembly 
of  the  state  of  Kentucky,  of  1798,  the  said  deed 
was  valid,  and  did  pass  the  title  to  the  lessors 
of  the  plaintiffs,  notwithstanding  the  adverse 
possession  of  the  defendants.  The  court  re- 
fused to  give  the  last  instruction  applied  for, 
but  did  instnict  the  jury  that  if  Cobum  entered 
upon  the  land  in  controversy,  imder  the  survey 
on  which  his  patent  was  founded,  and  he,  and 
those  holding  under  him,  held  the  said  lands 
for  twenty  years  and  upwards,  prior  to  the  com- 
mencement of  this  suit,  yet,  as  the  patent  to 
Cobum  did  not  issue  until  1795,  such  posses- 
sion could  not  avail  the  defendants  claiming 
under  the  said  Cobum,  but  that  the  plaintiffs 
could  recover,  notwithstanding  such  possession. 
To  these  opinions  and  instmctions,  given  by 
the  court,  the  counsel  for  the  defendants  below 
excepted,  and  the  cause  was  brought  by  writ  of 
error  into  this  court. 

Ha/rdin,  for  the  plaintiff  in  error,  and  defend- 
ant in  ejectment.  1.  No  person  out  of  posses- 
sion can  grant;  first,  because  at  common  law 
there  must  be  livery  of  seizin;  second,  be- 
cause the  ^antee  could  not  purchase  a  mere 
right  of  action.  Cobum  was  in  possession  ad- 
versely; therefore,  the  deed  from  Craig's  trustee 
to  the  lessors  of  the  plaintiffs  was  void.  2. 
The  limitation  of  twenty  years'  possession  by 
the  defendant  before  notice  of  the  ejectment 
was  a  complete  bar.  3.  The  deed  of  trust  was 
joint,  and  it  was  incumbent  upoti  the  plaintiff 
to  prove  that  one  of  the  tmstees  was  dead.  The 
recital  in  the  deed  of  conveyance,  that  ♦[♦295 
E.  Craig  was  dead,  was  no  sufiicient  evidence 
of  that  fact,  except  as  between  the  grantor  and 
grantee.  4.  There  is  error  in  the  judgment  by 
default  against  Day. 

Uv^fhes  and  Talbot,  contra.  1.  Before  the 
act  of  1798,  "concerning  champerty  and  main- 
tenance," no  title  could  pass  without  an  actual 
possession  of  the  grantor;  but  this  statute  has 
abrogated  the  common  law  in  that  particular. 

Wheat.  1. 


1816 


The  Harrison,  Herbert,  Claimant. 


295 


But,  in  fact,  Cobum  was  not  in  possession  ad- 
versely, and  a  grant  from  the  commonwealth 
of  vacant  ]an£  gives  the  patentee  a  right  to 
convey.  2.  A  person  leaving  it  equivocal  what 
his  possession  was.  cannot  have  an  instruction 
in  his  favor.  It  does  not  appear  what  part  the 
defeddant  possessed,  nor  was  the  instruction 
asked  under  an  adverse  possession.  Twenty 
years*  possession  was  no  bar;  the  local  courts  ad- 
here to  the  English  principle,  that  when  the 
statute  has  once  begun  to  run,  it  continues;  but 
the  act  of  assembly  differs  materially  from  the 
English  act  of  21  James  I.,  c.  1. :  and,  after  the 
statute  has  begun  to  run,  it  stops  if  the  title 
passes  to  a  person  under  any  legai  disability, 
and  recommences  after  the  disabilit  v  is  removed. 

Marshall,  Ch.  </.,  delivered  the  opinion  of 
the  court,  and,  after  stating  the  facts,  proceeded 
ss  follows: 

The  act  of  assembly,  on  which  the  opinion  of 
the  court  below,  on  the  llrst  question,  was  giv- 
en, is  entitled,  "An  act  concerning  champerty 
and  maintenance."  It  enacts,  "that  no  person 
296*]  purchasing,  or  *procuring  an  interest 
in  any  legal  or  equitable  claim  to  land  held.  &c. , 
shall  be  precluded  from  prosecuting  or  defend- 
ing said  claim,  under  such  purchase  or  con- 
tract; neither  shall  any  suit,  or  suits,  brought 
to  establish  such  purchase,  or  make  good  the 
title  to  such  claim,  be  considered  as  coming 
within  the  provisions,  either  at  common  law  or 
by  statute,  against  champerty  or  maintenance, '' 
&.  This  court  is  of  opinion  that  this  statute 
enabled  the  lessors  of  the  plaintiff  to  maintain 
a  suit  in  their  own  name  for  the  lands  conveyed 
to  them,  and  that  there  is  no  error  in  this  in- 
struction of  the  Cu-cuit  Court. 

On  the  third  question  the  Circuit  Court  in- 
structed the  jury  that  an  adverse  possession  un- 
der a  survey,  previous  to  its  being  carried  into 
grant,  could  not  be  connected  with  a  subse-^ 
quent  possession,  but  that  the  computation' 
ma<t  commence  from  the  date  of  the  patent.  In 
giving  this  opinion,  the  court  unquestionably 
erred.  No  principle  can  be  better  settled  than 
that  the  whole  possession  must  be  taken 
together. 

The  counsel  for  the  defendants  in  error  have 
endeavored  to  sustain  this  opinion  by  a  con- 
struction of  the  statute. of  limitations  of  Ken- 
tucky. They  contend  that  after  the  statute 
has  begun  to  run,  it  stops,  if  the  title  passes  to 
a  person  under  any  legal  disability,  and  recom- 
mences after  such  disability  shall  be  removed. 
This  construction,  in  the  opinion  of  this  court, 
Ls  not  justified  by  the  words  of  the  statute.  Its 
language  does  not  varj'  essentially  from  the 
language  of  the  statute  of  James,  the  construc- 
tion of  which  has  been  well  settled ;"  and  it  is  to 
Ix*  construed  as  that  statute,  and  all  other  acts 
297*]  of  limitation  *founded  on  it,  have  been 
oonHtrued,  This  court  is  therefore  of  opinion 
that  there  is  error  in  the  instruction  given  by 
the  Circuit  Court  to  the  jury  on  the  third  prayer 
of  the  plaintiff  in  error. ' 

It  has  been  contended  by  the  counsel  for  the 
plaintiff,  that  there  is  also  error  in  the  judgment 
rendered  against  Joseph  Day  by  default; but  of 
his  case  the  court  can  take  no  notice,  as  he  is 

L-Vide  4.  T.  K.  aOO;  Doe,  ex  dem.,  Durouse  v. 
Jonea. 
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not  one  of  the  plaintiffs  in  error,  and  the  judg- 
ment rendered  against  him  is  not  before  us. 
The  judgment  must  be  reversed  for  errror  in 
the  directions  of  the  court  to  the  jury  on  the 
third  point,  on  which  instructions  were  given. 

Judgment. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record,  from  the  Circuit 
Court  for  the  District  of  Kentucky,  and  was 
ar^ed  by  counsel.  On  consideration  whereof 
this  court  is  of  opinion  that  there  is  error  in  the 
proceedings  and  judgment  of  the  Circuit  C'ourt 
m  this,  that  the  judge  thereof  directed  the 
jury  that  the  tenants  in  possession  could  not 
connect  their  adverse  possession  previous  to  the 
date  of  the  patent  under  which  they  claimed 
with  their  adverse  possession  subsequent  there- 
to, but  in  the  length  of  time  which  would  bar 
the  action  could  compute  that  only  which  had 
passed  subsequent  to  the  emanation  of  their 
grant.  Wherefore  it  is  considered  by  the  court 
that  the  judgment  of  the  Circuit  *Court  [*298 
be  reversed  and  annulled,  and  that  the  cause 
be  remanded  to  the  Circuit  (?ourt,  with  direc- 
tions to  award  a  new  trial  therein. 

JudgmerU  reversed. 

ated--0  Otto,  168 ;  2  Sawy.  518. 


[PRIZB.] 


THE  HARRISON.    Herbert.  Clmnuint. 

If  the  national  charaoter  of  property,  captured 
and  brougrhtin  for  adjudication,  appears  ambigu- 
ous or  neutral,  and  no  claim  is  interposed,  the  cause 
is  postponed  for  a  year  and  a  day  after  the  prize 
proceedlnifs  are  commenced;  and  if  no  claimant 
appc^ars  within  that  time,  the  property  is  condemned 
to  the  captors. 

In  prize  causes  this  court  has  an  appellate  Juris- 
diction onlv,  and  a  claim  cannot  for  the  first  time  be 
interposed  here;  but  where  the  court  below  had  pro- 
ceeded to  adjudication  bofore  the  above  period  had 
elapsed,  the  cause  was  remanded  to  that  court,  with 
directions  to  allow  a  claim  to  be  filed  therein,  and 
the  libel  to  be  amended,  Ac, 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict  of  Maryland.  The  libel  filed  by  the 
captors,  in  this  case,  in  the  District  Court, 
alleged  that  the  goods  for  which  condemnation 
was  sought  were  captured  and  taken  out  of  a 
Spanish  vessel.  No  claim  was  filed  for  the 
goods  in  either  of  the  courts  below.  But,  upon 
hearing,  the  District  Court  dismissed  the  lil)el, 
upon  the  ground  that  the  property,  to  whomso- 
ever belonging,  was  protected  by  the  15th  article 
of  the  treaty  *of  1795  with  Spain,  by  [♦299 
which  free  ships  make  free  goods;  and  this 
decree  was  affirmed,  upon  the  same  principle, 
in  the  Circuit  Court.  The  captors  brought  the 
cause,  by  appeal,  to  this  court;  and  a  motion 
was  made  by  Winder,  in  behalf  of  Elry  Her- 
bert, an  asserted  claimant,  to  be  admitteti  to  file 
a  claim  in  this  court. 

Story,  J.,  delivered  the  opinion  of  the  court: 
We  have  considered  this  question  with  a  view 
to  the  general  rules  of  practice.  Whenever  a 
pri^e  is  brought  to  adjudication  in  the  admi- 
ralty, if,  upon  the  hearing  of  the  cause  upon  the 
ship's  papers,  and  the  evidence  taken  in  pre- 
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paratory,  the  property  appears  to  belong  to 
enemies,  it  is  immediately  condemned,  if  its 
national  character  appear  doubtful,  or  even 
neutral,  and  no  claim  is  interposed,  the  court 
do  not  proceed  to  a  final  decree,  but  the  cause 
is  postponed,  with  a  view  to  enable  any  person 
having  title  to  assert  it,  within  a  reasonable 
time,  before  the  court.  This  reasonable  time  has 
been,  by  the  general  usa^eof  nations,  fixed  to  a 
year  and  a  day  after  the  mstitution  of  the  prize 
proceedings:  and  if  no  claim  be  interposed 
within  that  period,  the  property  is  deemed  to  be 
abandoned,  and  is  condemned  to  the  captors 
for  contumacy  and  default  of  the  supposed 
owner.  In  the  present  case  the  prescribed 
period  had  not  elapsed  at  the  time  when  the 
District  Court  proceeded  to  decree  a  dismissal 
of  the  libel.  A  claim  cannot,  by  the  practice 
of  this  court,  be  for  the  first  time  interposed 
here.  In  prize  causes  this  court  can  exercise 
only  an  appellate  jurisdiction,  and  between 
dOO*]  *parties  who  have  litigated  in  the  court 
below.  We  are  all,  therefore,  of  opinion  that 
this  cause  ought  to  be  remanded  to  the  Circuit 
Court,  with  directions  to  allow  the  claim  to  be 
filed  in  that  court;  and,  also,  to  allow  the  libel 
to  be  amended  so  as  to  conform  to  the  general 
allegation  of  prize,  and  enable  the  captors  to 
obtain  condemnation  of  the  property,  if  the  as- 
serted claim  shall  not  be  sustained,  and  the 
property  shall  not  appear  entitled  to  the  pro- 
tection of  the  Spanish  treaty. 
Gn^  remanded.^ 

ated-5  Wall.  412 ;  Blatchf .  Pr.  M.    ^gjT  "i  > 
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HARDEN  «.  FISHER  et  al. 

Under  the  9th  article  of  the  treaty  of  1794,  be- 
tween the  United  States  and  Great  Britain,  by  which 
I  It  is  provided  that  British  subjects,  holding  lands  in 
the  United  States,  and  their  heirs,  so  far  as  respects 
those  lands,  and  the  remedies  incident  thereto, 
should  not  be  considered  as  aliens;  the  parties  must 
show  that  the  title  to  the  land  for  which  the  suit 
was  commenced  was  in  them,  or  their  ancestors,  at 
the  time  the  treaty  was  made. 

ERROR  to  the  Circuit  Court  for  the  District 
of  New  York.  This  case  was  argued, 
with  great  learning  and  ability,  by  Hoffman 
for  the  plaintiff  in  error,  and  defendant  in 
ejectment,  and  by  Stockton,  for  the  defendants  in 
301*]  *error  and  plaintiffs  in  ejectment. 
But,  as  the  court  gave  no  judgment  upon  the 
points  discussed,  the  argument  has  beeen 
omitted. 

Marhhall,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  of  ejectment,  brought  by 
the  defendants  in  error,  in  the  Circuit  Court  for 
the  District  of  New  York,  to  recover  certain 
lands,  w^hich  they  claim  as  the  heirs  of  Donald 
Fisher,  deceased.  A  special  verdict  was  found 
in  the  case,  which  shows  that  Donald  Fisher 
was  a  British  subject,  residing  in  the  City  of 
New  York,  and  departed  this  life  in  the  year 

I— Vide  Appendix,  note  II. 
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1798,  leaving  the  lessors  of  the  plaintiffs  in 
ejectment  his  heirs  at  law,  who  are  also  Brit- 
ish subjects.  The  plaintiffs,  being  thus  found 
to  be  British  subjects,  are  incapable  of  main- 
taining an  action  for  real  estate  in  the  state  of 
New  York,  unless  they  are  enabled  to  do  so  by 
the  9th  article  of  the  treaty  between  the  United 
Stated  and  Great  Britain,  made  in  the  year 
1794,  which  provides  that  British  subjects, 
holding  lands  in  the  United  States,  and  their 
heirs,  so  far  as  respects  those  lands,  and  the 
legal  remedies  incident  thereto,  should  not  be 
considered  as  aliens.  To  avail  themselves  of 
this  treaty,  the  lessors  of  the  plaintiff  below 
must  show  that  their  ancestors  held  the  lands 
for  which  this  suit  was  instituted  at  the  time 
when  it  was  made.  The  court  does  not  mean 
to  say  that  they  must  show  a  seizin  in  fact, 
or  an  actual  possession  of  the  land,  but  that  the 
title  was  in  him  at  the  time.  Tliis  must  be 
*shown  in  order  to  bring  the  case  [*302 
within  the  protection  afforded  by  the  treaty. 

The  jurors  find  that  Donald  Fisher  was,  on 
the  1st  day  of  January,  in  the  year  1777,  seized 
in  his  demesne,  as  of  fee,  of  the  lands  and  tene- 
ments in  the  declaration  mentioned,  and  was  in 
the  actual  possession  thereof,  and  continued  so 
seized  and  posseKsed,  until  the  rendering  the 
judgment  herein  after  mentioned. 

On  the  17th  day  of  April,  in  the  year  1780, 
the  grand  iurv,  for  the  county  of  Charlotte,  in 
the  state  of  ifew  York,  found  an  indictment, 
stating  that  Donald  Fisher  (who  is  the  ancestor 
under  whom  the  lessors  of  the  plaintiffs  claim) 
did,  on  the  14th  day  of  July,  in  the  year  1777, 
voluntarilv  with  force  and  arms,  adhere  to  the 
enemies  of  the  state.  The  record  proceeds  to 
state  that  "the  said  Donald  Fisher  having, 
according  to  the  form  of  the  act  of  the  legisla- 
ture, entitled  '  an  act  for  the  forfeiture  and  sale 
of  the  estates  of  persons  who  have  adhered  to 
the  enemies  o^  the  state, '  &c. ,  Ix^en  notified  to 
appear  and  traverse  the  said  indictment,  and 
not  having  appeared  and  traversed  within  the 
time,  and  in  the  manner  in  and  by  the  said  act 
limited  and  rexiuired,  it  is  therefore  consider- 
ed that  the  said  Donald  Fisher  do  forfeit  all 
and  singular  the  estate,  both  real  and  personal, 
whether  in  possession,  reversion,  or  remainder, 
had  or  claimed  by  him  in  this  state."  This 
judgment  was  signed  on  the  29th  day  of  De- 
cemoer,  1783,  and  is  the  judgment  referred  to 
in  the  special  verdict,  as  herein  before  men- 
tioned. Under  these  proceedings  the  lands  in 
the  declaration  mentioned  *were  sold,  [*303 
and  the  defendants,  in  the  court  below,  hold 
under  that  sale. 

There  are  other  points  raised  in  the  special 
verdict,  and  urged  by  counsel ;  but  it  will  be 
unnecessary  to  notice  them,  and  the  court  does 
not  mean  to  give  any  opinion  on  them.  The 
court  gave  judgment  for  the  plaintiffs  below, 
and  that  judgment  is  now  before  this  court  on 
a  writ  of  error. 

It  is  contended  by  the  defendants  in  error 
that  this  judgment  having  been  rendered  sub- 
sequent to  the  treaty  of  peace  of  1783,  and  in 
direct  repugnance  thereto,  is  not  merely  void- 
able, but  absolutely  void.  By  the  plaintiffs  it 
is  alleged  to  be  voidable  only. 

This  court  cannot  now  decide  that  Question. 
The  verdict  does  not  find  that  Donala  Fisher 
held  his  title  until  the  treaty  of  1794  wa/i  lyade, 
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and  although  nothing  is  found  to  show  that  he 
li.i<  parted  with  it.  yet  the  court  cannot  pre- 
sume that  he  did  not  part  with  it.  The  verdict 
ouirht  to  have  shown  that  tlie  title  was  in  Don- 
ald Fisher  when  the  treaty  was  made,  and  con- 
tinued in  him  to  the  time  of  his  death.  For 
this  essential  defect,  the  verdict  is  too  imper- 
fect to  enable  the  court  to  de<;ide  on  the  case. 
Tlie  Judgment  of  the  Circuit  Court  must  there- 
fore be  reversed,  and  the  cause  remanded  to 
that  court,  with  directions  to  award  a  venire 
/*icku  de  novo. 

Judgment. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit 
Court  for  the  District  of  New  York,  and  was 
304*]  argued  by  counsel;  *all  which  being 
(t)Dsidered,  this  court  is  of  opinion  that  there  is 
error  in  the  judgment  of  the  Circuit  Court  for 
the  District  of  New  York,  in  this,  that  the  said 
court  ought  not  to  have  rendered  judgment  on 
the  said  verdict  in  favor  of  the  plaintiffs  in 
ejectment,  because  it  does  not  appear  certainly, 
in  the  said  verdict,  that  the  ancestor,  under 
whom  they  claim,  held  in  law,  or  in  fact,  the 
lands  mentioned  in  the  declaration,  when  the 
treaty  of  1794,  between  the  United  States  and 
Great  Britain,  was  made;  therefore,  it  is  con- 
sidered by  this  court  that  the  said  judgment 
be  reversed  and  annulled,  and  that  the  cause 
be  remanded  to  the  Circuit  Court  for  the  Dis- 
trict of  New  York,  with  directions  to  award  a 
rt  rare  f actus  de  nr/vo. 

JudgnitHt  reterned,^ 

Cited— 4  Wheat.  464 ;  9  Wheat.  496 ;  14  Pet.  413. 


[constitutional  law.] 
IIARTIN ,  Heir  at  law  and  devisee  of  Falrfax, 

HUNTER'S  LESSEE. 

The  apv*eilate  Juiisdiction  of  the  Supreme  Court 
of  the  United  States  extends  to  a  final  judgment  or 
decree  in  any  suit  in  the  hiarheBt  court  of  mw  or 
equity  of  a  state;  where  is  orawn  in  question  the 
validity  of  a  treaty,  or  statute  of,  or  an  authority 
305*1  exercised  under,  the  United  *8tates,  and  the 
decision  is  a^ralnst  their  validity ;  or  where  is  drawn 
in  question  the  validity  of  a  statute  of.  or  an  au- 
thority exercised  under,  any  state,  on  the  i^ound 
of  their  beinK  repug-nant  to  the  constitution,  trea- 
ties, or  laws  of  the  United  States,  and  the  decislcm 
ii*  in  flavor  of  such  their  validity ;  or  the  construc- 
tion of  a  treaty,  or  statute  of,  or  commission  held 

1.— Vide  11  Johns.  Rep.  418,  Jackson  v.  Decker. 


under,  the  United  States,  and  the  decision  is  against 
the  title,  right,  privilege,  or  exemption  specially 
set  up  or  claimed,  by  either  party,  under  such 
clause  of  the  constitution,  treaty,  statute  or  com- 
mission. 

Such  Judgment  or  decree  may  be  re-examined  by 
writ  of  error  in  the  same  manner  as  if  rendered  in 
a  circuit  court. 

If  the  cause  has  been  once  remanded  before,  and 
the  state  court  decline  or  refuse   to  carry  into 
effect  the  mandate  of  the  Supreme  Court  thereon, 
this  court  will  proceed  to  a  final  decision  of  the  * 
same,  and  award  execution  thereon. 

If  the  validity  or  construction  of  a  treaty  of  the 
United  Stat43S  is  drawn  in  question,  and  the  decis- 
ion is  against  its  validity,  or  the  title  specially  set 
up  by  either  party,  under  the  treaty,  this  court  has 
Jurisdiction  to  ascertain  that  title  and  determine 
Its  legal  validitv,  and  is  not  confined  to  the  abstract 
construction  of  the  treaty  itself. 

The  return  of  a  copy  of  the  record,  under  the 
seal  of  the  court,  certified  by  the  clerk,  and  an- 
nexed to  the  writ  of  error,  is  a  sufficient  return  in 
such  a  case. 

It  need  not  appear  that  the  Judge  who  granted 
the  writ  of  error  did,  upon  issuing  the  citation, 
take  a  bond,  as  required  bv  the  22d  section  of  the 
Judiciary  act.  That  provison  is  merely  dlrectorv 
to  the  Judge,  and  the  presumption  of  law  is,  until 
the  contrary  appears,  that  every  Judge  who  signs  a 
citation  has  obeyed  the  injunctions  of  the  act. 


THIS  wa^  a  writ  of  error  to  the  Court  of  Aj)- 
peals  of  the  State  of  Virginia,  founded  upon 
the  refusal  of  that  court  to  obey  the  mandate  of 
this  court.,  requiring  the  judgment  rendered  in 
this  same  cause,  at  February  term,  1813,  to  be 
carried  into  due  execution.  The  following  is 
the  judgment  of  the  Court  of  Appeals,  render- 
i  ed  on  the  mandate :  ' '  The  court  is  unanimous- 
ly of  opinion  that  the  appellate  power  of  the 
Supreme  Court  of  the  Lnited  States  does  not 
•extend  to  this  court  under  a  sound  P306 
construction  of  the  constitution  of  the  United 
States;  that  so  much  of  the  25th  section  of  the 
act  of  Congress,  to  establish  the  judicial  courts 
of  the  United  States,  as  extends  the  appellate 
jurisdiction  of  the  Supreme  Court  to  this  court, 
IS  not  in  pursuance  of  the  constitution  of  the 
United  States.  That  the  writ  of  error  in  this 
cause  was  improvidently  allowed  under  the  au- 
thority of  that  act ;  that  the  proceedings  there- 
on in  the  Supreme  Court  were  coram  nonjuddce 
in  relation  to  this  court,  and  that  obedience  to 
its  mandate  be  declined  by  the  court." 

The  original  suit  was  an  action  of  ejectment, 
brouijht  by  the  defendant  in  error,  in  ow*  of 
the  district  courts  of  Virginia,  holden  at  Win- 
chester, for  the  recovery  of  a  parcel  of  land, 
situate  within  that  tract,  called  the  northern 
neck  of  Virginia,  and  part  and  parcel  thereof. 
A  declaration  in  ejectment  was  served  (April, 
1791,)  on  the  tenants  in  possession;  whereupon 
Denny  Fairfax  (late  Denny  Martin),  a  Brit- 
ish   subject,    holding    the    land   in   question, 


Norra.— Where  by  the  statutes  of  a  state  It  is 
necessary  in  order  to  appeal  from  an  inferior  state 
court  to  the  highest  court  of  the  state,  that  leave 
of  such  highest  court  or  of  a  Judge  thereof  should 
he  first  obtained,  and  where  that  leave  has  been  re- 
fused, a  writ  of  error,  if  there  be  in  the  case  **  a 
foileral  Question,'*  properly  lies,  under  section  709 
of  the  U.  S.  revised  statutes,  to  the  inferior,  and 
not  to  such  highest  court.  Gregory  v.  McVeigh, 
23  W^alL  ^,  307. 

It  is  necessary  in  order  to  give  the  Supreme 
Court  JurLcpdlction  over  a  Judgment  of  a  state  court, 
that  it  should  appear  that  one  of  the  questkms 
mentioned  in  the  statute  was  raised  and  present- 
e*!  to  the  state  court;  and  that  such  question  was 
decided  by  the  state  court  against  the  title,  right, 
privilege  or  Immunity,  specially  set  up  or  claimed 
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by  the  plaintiff  in  error,  under  the  constitution, 
treaty,  statute,  commission  or  authority  of  the 
United  States,  or  that  such  a  decision  was  neces- 
sary to  the  Judgment  or  decree  rendered  in  the 
case.    Murdock  v.  aty  of  Memphis,  20  Wall.  591. 

If  such  claim  of  right  of  the  plaintiff  in  error  was 
erroneously  decided,  by  the  state  court,  still,  if  the 
Judgment  of  the  state  court  cm  be  sustained  upon 
any  other  ground  or  issue  adjudged  in  it,  the  Judg- 
ment will  be  affirmed.    Idem. 

This  court  has  no  Jurisdiction  to  re-examine  the 
Judgment  of  a  state  court,  where  a  federal  question 
was  not  in  fact  passed  upon  and  where  a  decision 
of  it  was  unnecessary  in  the  view  which  the  court 
'  below  took  of  the  case ;  or  where  the  error  was  one 
of  the  Jury  alone,  the  charge  of  the  court  being 
correct.    McMaunis  v.  O'Sullivan,  1  Otto,  578 ;  Bol- 
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very  cheerfully  admit),  it  does  not  aid  the  ar- 
gument. It  is  manifest  that  the  constitution 
has  proceeded  upon  a  theon^  of  its  own,  and 
347*]  given  or  withlield  *power8  according 
to  the  judgment  of  the  American  people,  by 
whom  It  was  adopted.  We  can  only  construe 
its  powers,  and  cannot  inquire  into  the  policy 
or  principles  which  induced  the  grant  of  them. 
The  constitution  has  presumed  (whether  right- 
ly or  wrongly  we  do  not  inquire)  that  state  at- 
tachments, state  prejudices,  state  jealousies, 
and  state  interests,  might  sometimes  obstruct, 
or  control,  or  be  supposed  to  obstruct  or  con- 
trol, the  regular  administration  of  justice. 
Hence,  in  controversies  between  states;  be- 
tween citizens  of  different  states;  between  citi- 
zens claiming  grants  under  different  states ;  be- 
tween a  state  and  its  citizens,  or  foreigners,  and 
between  citizens  and  forei^ers,  it  enables  the 
parties,  under  the  authority  of  Congress,  to 
have  the  controversies  heard,  tried,  and  deter- 
mined before  the  national  tribunals.  No  other 
reason  than  that  which  has  been  stated  can  be 
assigned,  why  some,  at  least,  of  those  cases 
should  not  have  been  left  to  the  cognizance  of 
the  state  courts.  In  respect  to  the  other 
enumerated  cases — the  cases  arising  under  the 
constitution,  laws,  and  treaties  of  the  United 
States,  cases  affecting  ambassadors  and  other 
public  ministers,  and  cases  of  admiralty  and 
maritime  jurisdiction — reasons  of  a  higher  and 
more  extensive  nature,  touching  the  safety, 
peace,  and  sovereignty  of  the  nation,  might 
well  justify  a  grant  of  exclusive  jurisdiction. 

This  is  not  all.  A  motive  of  another  kind, 
perfectly  compatible  with  the  most  sincere  re- 
spect for  state  tribunals,  might  induce  the 
grant  of  appellate  power  over  their  decisions. 
That  motive  is  the  importance,  and  even 
necessity  of  uniformity  of  decisions  throughout 
348*]  *the  whole  United  States,  upon  all 
subjects  within  the  purview  of  the  constitu- 
tion. Judges  of  equal  learning  and  integrity, 
in  different  states,  might  differently  interpret 
a  statute,  or  a  treaty  of  the  United  States,  or 
even  the  constitution  itself.  If  there  w^ere  no 
revising  authority  to  control  these  jarring  and 
discor&nt  judgments,  and  harmonize  them 
into  uniformity,  the  laws,  the  treaties,  and  the 
constitution  of  the  United  States  would  be 
different  in  different  states,  and  might,  per- 
haps, never  have  precisely  the  same  construc- 
tion, obligation,  or  efficacy,  in  any  two  states. 
The  public  mischiefs  that  would  attend  such  a 
state  of  things  would  be  truly  deplorable ;  and 
it  cannot  be  believed  that  they  could  have  es- 
caped the  enlightened  convention  which  formed 
the  constitution.  What,  indeed,  might  then 
have  been  only  prophecy,  has  now  become 
fact ;  and  the  appellate  jurisdiction  must  con- 
tinue to  he  the  only  adequate  remedy  for  such 
evils. 

There  is  an  additional  consideratiqn,  which 
is  entitled  to  great  weight.  The  constitution 
of  the  United  States  was  designed  for  the  com- 
mon and  equal  l)enetit  of  all  the  people  of  the 
United  States.  The  judicial  power  was  grant- 
ed for  the  same  benign  and  salutarv  purposes. 
It  was  not  to  he  exercised  exclusi  vely  tor  the  bene- 
fit of  parties  who  might  be  plaintiffs,  and  would 
elect  the  national  forum,  but  also  for  the  pro- 
tection of  defendants  who  might  be  entitled  to 
try  their  rights,  or  assert  their  privileges,  before 
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the  same  forum.  Yet,  if  the  construction  con- 
tended for  be  correct,  it  will  follow,  that  as  the 
plaintiff  may  always  elect  the  state  court,  the 
defendant  *may  be  deprived  of  all  the  r*340 
security  which  the  constitution  intended  in  aid 
of  his  rights.  Such  a  state  of  things  can  in  do 
respect  be  considered  as  giving  equal  rights. 
To  obviate  this  difficulty,  we  are  referred  to 
the  power  which  it  is  admitt^  Congress  pos- 
sess to  remove  suits  from  state  courts  to  the 
national  courts;  and  this  forms  the  second 
ground  upon  which  the  argument  we  are  con- 
sidering has  been  att^^mpted  to  be  sustained. 

This  power  of  removal  is  not  to  be  found  in 
express  terms  in  any  part  of  the  constitution^,  if 
it  be  given,  it  is  only  given  by  implication,  as  a 
power  necessary  and  proper  to  carry  into  effect 
some  express  power.  The  power  of  removal 
is  certaiidy  not,  in  strictness  of  language  an  ex- 
ercise of  original  jurisdiction;  it  presupposes 
an  exercise  of  original  jurisdiction  to  have  at- 
tached elsewhere.  The  existence  of  this  power 
of  removal  is  familiar  in  courts  acting  accord- 
ing to  the  course  of  the  common  law  in 
criminal  as  well  as  civil  cases,  and  it  is  exer- 
cised before  as  well  as  after  judgment.  But 
this  is  always  deemed  in  both  cases  an  exercis^e 
of  appellate,  and  not  of  original  jurisdiction. 
If,  then,  the  right  of  removal  be  included  in  the 
appellate  jurisdiction,  it  is  only  because  it  is 
one  mode  of  exercising  that  power,  and  a^ 
Congress  is  not  limited  by  the  constitution  to 
any  particular  mode,  or  time  of  exercising  it,  it 
may  authorize  a  removal  either  before  or  after 
judgment.  The  time,  the  process,  and  the  man- 
ner, must  be  subject  to  its  absolute  legislative 
control.  A  writ  of  error  is,  indeed,  but  a  pro- 
cess which  removes  the  record  of  one  court  to 
the  possession  of  another  court,  *and  [*3SO 
enables  the  latter  to  inspect  the  proceedings, 
and  give  such  judgment  as  its  own  opinion  of 
the  lHv  and  justice  of  the  case  may  warrant. 
There  is  nothing  in  the  nature  of  the  process 
which  forbids  it  from  being  applied  by  the 
legislature  to  interlocutory  as  well  as  final  judg- 
ments. And  if  the  right  of  removal  from  state 
courts  exist  before  Judgment,  because  it  is  in- 
cluded in  the  appellate  power,  it  must,  for  the 
same  reason,  exist  after  judgment.  And  if  the 
appellate  power  by  the  constitution  doe«  not 
include  cases  pending  in  state  courts,  the 
right  of  removal,  whidi  is  but  a  mode  of  exer- 
cising that  power,  cannot  be  applied  to  them. 
Precisely  the  same  objections,  therefore,  exist 
as  to  the  right  of  removal  before  judgment,  as 
after,  and  both  must  stand  or  fall  together. 
Nor,  indeed,  would  the  force  of  the  arguments 
on  either  side  materially  vary  if  the  right  of 
removal  were  an  exercise  of  original  jurisdic- 
tion. It  would  equally  trench  upon  the  juris- 
diction and  independence  of  state  tribunals. 

The  remedy,  loo,  of  removal  of  suits  would 
be  utterly  inadequate  to  the  purposes  of  the 
constitution,  if  it  could  act  only  on  the  parties, 
and  not  upon  the  state  courts.  In  respect  to 
criminal  prosecutions,  the  difficulty  seems  ad- 
mitted to  be  insurmountable ;  and  in  respect  to 
civil  suits,  there  would,  in  many  cases,  be  rights 
without  corresponding  remedies.  If  state 
courts  should  deny  the  constitutionality  of  the 
authority  to  remove  suits  from  their  cognizance, 
in  what  manner  could  they  be  compelled  to  re- 
linquish the  jurisdiction?  In  respect  to  criminal 
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ranea.  there  would  at  once  be  an  end  of  all 
351*]  control,  and  the  ♦state  decisions  would 
W  paramount  to  the  constitution ;  and  though 
in  ciWl  suits  the  courts  of  the  United  States 
might  act  upon  the  parties,  yet  the  state  courts 
might  act  in  the  same  way;  and  this  conflict  of 
jurisdictions  would  not  only  jeopardize  private 
rights,  but  bring  into  imminent  peril  the  pub- 
lic interests. 

On  the  whole,  the  court  are  of  opinion  that 
tlie  appellate  power  of  the  United  States  does 
extend  to  cases  pending  in  the  stAte  courts;  and 
that  the  25th  section  of  the  judiciary  act,  which 
authorizes  the  exercise  of  this  jurisdiction  in 
the  specified  cases,  by  a  writ  of  error,  is  sup- 
jKirted  bv  the  letter  and  spirit  of  the  constitu- 
tioo.  We  find  no  clause  in  that  instrument 
which  limits  this  power;  and  we  dare  not  in- 
terpose a  limitation  where  the  people  have  not 
Ixren  disposed  to  create  one. 

Strong  as  this  conclusion  stands  upon  the 
geDenil  language  of  the  constitution,  it  ma^ 
Mill  derive  support  from  other  sources.  It  is 
an  historical  fact  that  this  exposition  of  the 
<t)DStitution,  extending  its  appellate  power  to 
stale  courts,  wa.s,  preMOUs  to  its  adoption,  uni- 
formly and  publicly  avowed  by  its  friends,  and 
admitted  by  its  enemies,  as  the  basis  of  their  re- 
>pective  reasonings,  both  in  and  out  of  the  state 
ci inventions.  It  is  an  historical  fact  that  at 
The  time  when  the  judiciary  act  was  submitted 
to  the  deliberations  of  the  first  Congress,  com- 
posed, as  it  was,  not  only  of  men  of  great  learn- 
ing: and  ability,  but  of  men  who  had  acted  a 
principal  partMn  framing,  supporting,  or  op- 
posing that  constitution,  the  same  exposition 
wafi  explicitly  declared  and  admitted  by  the 
friends  and  by  the  opponents  of  that  system. 
3o2*]  It  ♦is  an  historical  fact  that  the  Su- 
preme Court  of  the  United  States  have,  from 
time  to  time,  sustained  this  appellate  jurisdic- 
tion in  a  great  variety  of  cases,  brought  from 
the  tribunals  of  many  of  the  most  important 
'^t&iirs  in  the  Union,  and  that  no  state  tribunal 
has  ever  breathed  a  judicial  doubt  on  the  sub- 
j«t,  or  declined  to  obey  the  mandate  of  the  Su- 
preme Court,  until  the  present  occasion.  This 
weight  of  contemporaneous  exposition  by  all 
parties,  this  acquiescence  of  enlightened  state 
<t)urts,  and  these  judicial  decisions  of  the  Su- 
preme Court  through  so  long  a  period,  do,  as 
We  think,  place  the  doctrine  upon  a  foundation 
of  authority  which  cannot  be  shaken,  without 
<i<?livering  over  the  subject  to  perpetual  and  ir- 
remediaMe  doubts. 

The  next  question  which  has  been  argued  is, 
whether  the  case  at  bar  be  within  the  purview 
of  the  25th  section  of  the  judiciary  act,  so  that 
:his  court  may  rightfully  sustain  the  present 
writ  of  error.  This  section,  stripped  of  passages 
unimportant  in  this  inquiry,  enacts,  in  sub- 
stance, that  a  final  judgment  or  decree  in  any 
^lit  in  the  highest  court  of  law  or  equity  of  a 
MsXe,  where  is  drawn  in  question  the  validity 
of  a  treaty  or  statute  T>f,  or  an  authority  ex- 
♦•rrised  under,  the  United  States,  and  the  de- 
cision is  against  their  validity:  or  where  is 
drawn  in  question  the  validity  of  a  statute  of, 
*'r  an  authority  exercised  under,  any  state,  on 
the  ground  of  their  being  repugnant  to  the 
(institution,  treaties,  or  laws,  of  the  United 
Slates,  and  the  decision  is  in  favor  of  such  their 
validity:  or  of  the  constitution,  or  of  a  treaty 
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or  statute  of,  or  commission  held  under,  the 
United  *States,  and  the  decision  is  [*353 
against  the  title,  right,  privilege,  or  exemption, 
specially  set  up  or  claimed  by  either  party  under 
such  Clause  of  the  said  constitution,  treaty, 
statute,  or  commission,  may  be  re-examined 
and  reversed  or  affirmed  in  the  Supreme  Court 
of  the  United  States,  upon  a  writ  of  error,  in 
the  same  manner,  and  under  the  same  regula- 
tions, and  the  writ  shall  have  the  same  euect, 
as  if  the  judgment  or  decree  complained  of  had 
been  rendered  or  passed  in  a  circuit  court,  and 
the  proceeding  upon  the  reversal  shall  also  be 
the  same,  except  that  the  Supreme  Court,  in- 
stead of  remanding  the  cause  for  a  final  de- 
cision, as  before  provided,  may,  at  their  dis- 
cretion, if  the  cause  shall  have  been  once  re- 
manded before,  proceed  to  a  final  decision  of 
the  same,  and  award  execution.  But  no  other 
error  sliall  be  assigned  or  regarded  as  a  ground 
of  reversal  in  any  such  case  as  aforesaid,  than 
such  as  appears  upon  the  face  of  the  record, 
and  immediately  respects  the  before-mentioned 
question  of  validity  or  construction  of  the  said 
constitution,  treaties,  statutes,  commissions,  or 
authorities  in  dispute. 

That  the  present  writ  of  error  is  founded  up- 
on a  judgment  of  the  court  below,  which  drew 
in  question  and  denied  the  validity  of  a  statute 
of  the  United  States,  is  incontrovertible,  for  it 
is  apparent  upon  the  face  of  the  record.  That 
this  judgment  is  final  upon  the  rights  of  the 
parties  is  equally  true ;  for  if  well  founded,  the 
former  iud|7nent  of  that  court  was  of  conclu- 
sive authonty,  and  the  former  judgment  of  this 
court  utterly  void.  The  decision  was,  there- 
fore, equivalent  to  a  perpetual  stay  of  proceed- 
ings upon  *the  mandate,  and  a  per-  [*354 
petual  denial  of  all  the  rights  acquired  under  it. 
The  case,  then,  falls  directly  within  the  terms 
of  the  act.  It  is  a  final  judgment  in  a  suit  in  a 
state  court,  denying  the  validity  of  a  statute  of 
the  United  States;  and  unless  a  distinction  can 
be  made  between  proceedings  under  a  mandate, 
and  proceedings  in  an  original  suit,  a  writ  of 
error  is  the  proper  remedy  to  revise  that  judg- 
ment. In  our  opinion  no  legal  distinction  ex- 
ists between  the  cases. 

In  causes  remanded  to  the  circuit  courts,  if 
the  mandate  be  not  correctly  executed,  a  writ 
of  error  or  appeal  has  always  been  supposed  to 
be  a  proper  remedy,  and  has  been  recognized 
as  such  in  the  former  decisions  of  this  "court. 
The  statute  gives  the  same  effect  to  writs  of 
error  from  the  judgments  of  state  courts  as  of 
the  circuit  courts;  and  in  its  terms  provides  for 
proceeding  where  the  same  cause  may  be  a  second 
time  brought  up  on  writ  of  error  before  the 
Supreme  Court.  There  is  no  liimtation  or  de- 
sc^ription  of  the  cases  to  which  the  second  writ 
of  error  may  be  applied ;  and  it  ought,  there- 
fore, to  be  co-extensive  with  the  cases  which 
fall  within  the  mischiefs  of  the  statute.  It  will 
hardly  ha  denied  that  this  cause  stands  in  that 
predicament;  and  if  so,  then  the  appellate 
jurisdiction  of  this  court  has  rightfully  at- 
tached. 

But  it  is  contend^  that  the  former  judg- 
ment of  this  court  was  rendered  upon  a  case  not 
within  the  purview  of  this  section  of  the  ju- 
dicial act.  and  that  as  it  wa.s  pronounced  by  an 
incompetent  jurisdiction,  it  was  utterly  void, 
and  cannot  be  a  sufficient  foundation  to  sustain 

109 


855 


SuFREHB  Court  of  the  United  States. 


1816 


355*]  *any  subsequent  proceedings.  To  this 
argument  several  answers  may  be  given.  In 
the  first  place,  it  is  not  admitted  that,  upon  this 
writ  of  error,  the  former  record  is  before  us. 
The  error  now  assigned  is  not  in  the  former 
proceedings,  but  in  the  judgment  rendered  up- 
on the  mandate  issued  after  the  former  judg- 
ment. The  question  now  litigated  is  not  upon 
the  construction  of  a  treaty,  but  upon  the  con- 
stitutionality of  a  statute  of  the  United  States, 
which  is  clearly  within  our  jurisdiction.  In  the 
next  place,  in  ordinary  cases  a  second  writ  of 
error  lias  never  been  supposed  to  draw  in  ques- 
tion the  propriety  of  the  first  judgment,  and  it 
is  difficult  to  perceive  how  such  a  proceeding 
could  be  sustained  upon  principle.  A  flnw 
judgment  of  this  court  is  supposed  to  be  con- 
clusive upon  the  rights  which  it  decides,  and 
no  statute  has  provided  any  process  by  which 
tliis  court  can  revise  its  own  judgments.  In 
several  cases  which  have  been  formerly  ad- 
judged in  this  court,  the  same  point  was  argued 
by  counsel,  and  expressly  overruled.  It  was 
solemnly  held  that  a  final  judgment  of  this  court 
was  conclusive  upon  the  parties,  and  could  not 
he  re-examined. 

In  this  case,  however,  from  motives  of  a  pub- 
lic nature,  we  are  entirely  willing  to  waive  all 
objections,  and  to  go  back  and  re-examine  the 
question  of  jurisdiction  as  it  stood  upon  the 
record  formerly  in  jud^ent.  We  have  great 
confidence  that  our  jurisdiction  will,  on  a  care- 
ful examination,  stand  confirmed  as  well  upon 
principle  as  authority.  It  will  be  recollected 
that  the  action  was  an  ejectment  for  a  parcel  of 
land  in  the  Northern  Neck,  formerly  belonging 
356*]  to  *Lord  Fairfax.  The  original  plaint- 
iff claimed  the  land  under  a  patent  granted  to 
him  by  the  stAte  of  Virginia,  in  1789,  under  a 
title  supposed  to  be  vested  in  that  state  by  es- 
cheat or  forfeiture.  The  original  defendant 
claimed  the  land  as  devisee  under  the  will  of 
Lord  Fairfax.  The  parties  agreed  to  a  special 
statement  of  facts  in  the  nature  of  a  special 
verdict,  upon  which  the  District  Court  of  Win- 
chester, in  1798,  gave  a  general  judgment  for 
the  defendant,  which  judgment  was  afterwards 
reversed  in  1810,  by  the  Court  of  Appeals,  and 
a  general  judgment  was  rendered  for  the  plaint- 
iit ;  and  from  this  last  judgment  a  writ  of  error 
was  brought  to  the  Supreme  Court.  The  state- 
ment of  facts  contained  a  regular  deduction  of 
the  title  of  Lord  Fairfax  until  his  death,  in 
1781,  and  also  the  title  of  his  devisee.  It  also 
contained  a  regular  deduction  of  the  title  of  the 
plaintiff,  under  the  state  of  Virginia,  and  fur- 
ther referred  to  the  treaty  of  peace  of  1783,  and 
to  the  acts  of  Virginia  respecting  the  lands  of 
Lord  Fairfax,  and  the  supposed  escheat  or  for- 
feiture thereof  as  component  parts  of  the 
case.  No  facts  disconnected  with  the  titles 
thus  set  up  by  the  parties  were  alleged  on  either 
side. 

It  is  apparent,  from  this  summary  explanation, 
that  the  title  thus  set  up  by  the  plaintiff  might 
be  open  to  other  objections:  but  the  title  of  the 
defendant  was  perfect  and  complete,  if  it  was 
protected  by  the  treaty  of  1783,  If,  therefore, 
this  couit  had  authority  to  examine  into  the 
whole  record,  and  to  decide  upon  the  legal 
validity  of  the  title  of  the  defendant,  as  well  as 
its  application  to  the  treaty  of  peace,  it  would 
be  a  case  within  the  express  purview  of  the  25th 
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•section  of  the  act:  for  there  was  noth-  [*357 
ing  in  the  record  upon  which  the  court  l)elow 
could  have  decided  but  upon  the  title  as  con- 
nected vtrith  the  treaty;  and  if  the  title  was 
otherwise  good,  its  sufficiency  must  have  de- 
pended altogether  upon  its  protection  under  the 
treaty.  Under  such  circumstances  it  was  strictly 
a  suit  where  was  drawn  in  question  the  con- 
struction of  a  treaty,  and  the  decision  was 
against  the  title  specially  set  up  or  claimed  by 
the  defendant,  it  would  fall,  then,  within  the 
very  terms  of  the  act. 

The  objection  urged  at  the  bar  Is,  that  this 
court  cannot  inquire  into  the  title,  but  simply 
into  the  correctness  of  the  construction  put  up- 
on the  treaty  by  the  Court  of  Appeals;  and  tliat 
their  judgment  is  not  re-examinable  here, unless 
it  appear  on  the  face  of  the  record  that  some 
construction  was  put  upon  the  treaty.  If, 
therefore,  that  court  might  have  decided  the 
case  upon  the  invalidity  of  the  title  (and.  non 
constat,  that  they  did  not),  independent  of  the 
treaty,  there  is  an  end  of  the  appellate  jurisdic- 
tion of  this  court.  In  support  of  this  objection 
much  stress  is  laid  upon  the  last  clause  of  the 
section,  which  declares  that  no  other  cau.se 
shall  be  regarded  as  a  ground  of  reversal  than 
such  as  appears  on  the  face  of  the  record  and 
immediately  respects  the  construction  of  the 
treaty,  &c.,  in  dispute. 

If  this  be  the  true  construction  of  the  sec- 
tion, it  will  be  wholly  inadequate  for  the  pur- 
poses which  it  professes  to  have  in  view,  and 
may  be  evaded  at  pleasure.  But  we  see  no 
reason  for  adopting  this  narrow  construction ; 
and  there  are  the  strongest  *reason8  [*3S8 
against  it,  founded  upon  the  words  as  well  a^ 
the  intent  of  the  legislature.  What  is  the  case 
for  which  the  body  of  the  section  provides  a 
remedy  by  writ  of  error?  The  answer  must  be 
in  the  words  of  the  section,  a  suit  where  is 
drawn  in  question  the  construction  of  a  treaty, 
and  the  decision  is  against  the  title  set  up  by 
the  party.  It  is,  therefore,  the  decision  again^ 
the  title  set  up  with  reference  to  the  treaty,  and 
not  the  mere  abstract  construction  of  the  treaty 
itself,  upon  which  the  statute  intends  to  foun^ 
the  appellate  jurisdiction.  How,  indeed,  can 
it  be  possible  to  decide  whether  a  title  be  with- 
in the  protection  of  a  treaty,  until  it  is  ascer- 
tained what  that  title  is,  and  whether  it  have  a 
legal  validity?  From  the  very  necessity  of  the 
case,  there  must  be  a  preliminary  inquiry  into 
the  existence  and  structure  of  the  title,  oefore 
the  court  can  construe  the  treaty  in  reference 
to  that  title.  If  the  court  below  should  decide 
that  the  title  was  bad,  and,  therefore,  not  pro- 
tected by  the  treaty,  must  not  this  court  have  a 
power  to  decide  the  title  to  be  good,  and,  there- 
fore, protected  by  the  treaty  ?  Is  not  the  treaty, 
in  ))oth  instances,  equally  construed,  and  tJhe 
title  of  the  party,  in  reference  to  the  treaty, 
equally  ascertained  and  decided  1  Nor  does  the 
clause  relied  on  in  the  objection  impugn  this 
construction.  It  requires,  that  the  error  upon 
which  the  appellate  court  is  to  decide  shall  ao- 
pear  on  the  face  of  the  record,  and  immediately 
respect  the  questions  before  mentioned  in  the 
section.  One  of  the  questions  is  as  to  the  con- 
struction of  a  treat V  ujwn  a  title  specially  set 
up  by  a  party,  and  every  error  that  immedi- 
ately respects  *that  question  must,  of  [*34SO 
course,  be  within  the  cognizance  of  the  court. 
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The  title  set  up  in  this  case  is  apparent  upon  the 
face  of  the  record,  and  immediately  respects  the 
dei^lsion  of  that  question ;  any  error,  therefore, 
in  respect  to  that  title  must  be  re-examinable, 
or  the  case  could  never  be  presented  to  the 
court. 

The  restraining  clause  was  manifestly  intend- 
ed for  a  very  different  purpose.  It  was  fore- 
st^en  that  the  parties  might  claim  under  various 
titles,  and  might  assert  various  defenses,  alto- 
gether independent  of  each  other.  The  court 
might  admit  or  reject  evidence  applicable  to 
one  particular  title,  and  not  to  all,  and  in  such 
cases  it  was  the  intention  of  Congress  to  limit 
what  would  otherwise  have  unquestionably  at- 
tached to  the  court,  the  right  of  revising  all  the 
points  involved  in  the  cause.  It  therefore  re- 
strains this  right  to  such  errors  as  respect  the 
questions  specified  in  the  section ;  and  in  this 
view,  it  has  an  appropriate  sense,  consistent 
with  the  preceding  clauses.  We  are,  therefore, 
satisfied,  that,  upon  principle,  the  case  was 
rightfully  before  us,  and  if  the  point  were  per- 
fectly new,  wc  should  not  hesitate  to  assert  the 
juristiiction. 

But  the  point  has  been  already  decided  by 
this  court  upon  solenm  argument.  In  Smith  v. 
Tfu  State  of  Maryland  (6  Cranch,  286),  pre- 
ciiJC'ly  the  same  objection  was  taken  bv  coun- 
sel, and  overruled  by  the  unanimous  opinion  of 
the  court.  That  case  was,  in  some  respects, 
stronger  than  the  present;  for  the  court  below 
decided,  expressly,  that  the  party  had  no  title, 
aod,  therefore,  me  treaty  could  not  operate 
300*]  *upon  it.  This  court  entered  into  an 
examination  of  that  question,  and  being  of  the 
same  opinion,  affirmed  tlie  judgment.  There 
cannot,  then,  be  an  authority  which  could 
more  completely  govern  the  present  (]^uestion. 

It  has  been  asserted  at  the  bar  that,  m  point 
of  fact,  the  Court  of  Appeals  did  not  decide 
either  upon  the  treaty  or  the  title  apparent  upon 
the  record,  but  upon  a  compromise  made  un- 
der an  act  of  the  legislature  of  VirgiAia.  If  it 
be  true  (as  we  are  informed)  that'  this  was  a 
private  act,  to  take  effect  only  upon  a  certain 
condition,  viz.,  the  execution  of  a  deed  of  re- 
lease of  certain  lands,  which  was  matter  in 
pai$,  it  is  somewhat  difficult  to  understand 
how  the  court  could  take  judicial  cognizance 
of  the  act,  or  of  the  performance  of  the  condi- 
tion, unless  spread  upon  the  record.  At  all 
events,  we  are  bound  to  consider  that  the  court 
did  decide  upon  the  facts  actually  before  them. 

The  treaty  of  peace  was  not  necessary  to 
have  been  stated,  for  it  was  the  supreme  law  of 
the  land,  of  which  all  courts  must  take  notice. 
And  at  the  time  of  the  decision  in  the  Court  of 
Appeals  and  in  this  court,  another  treaty  had 
intervened,  which  attached  itself  to  the  title  in 
c^jntroversy,  and,  of  course,  must  have  been 
the  .supreme  law  to  ^vern  the  decision,  if  it 
«^hould  be  found  applicable  to  the  case.  It  wa.s 
in  this  view  that  this  court  did  not  deem  it  nec- 
essary to  rest  its  former  decision  upon  the  treaty 
T)f  p«ice,  believing  that  the  title  of  the  defend- 
ant was,  at  all  eveifts,  perfect  under  the  treaty 
of  ITM. 

301*]  *The.  remaining  questions  respect 
more  the  practice  than  the  principles  of  this 
court.  The  forms  of  process,  and  the  modes 
of  proceeding  in  tlie  exercise  of  jurisdiction 
are,  with  few  exceptions,  left  by  the  legislature 
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to  be  regulated  and  changed  as  this  court  may, 
in  its  discretion,  deem  expedient.  By  a  rule  of 
this  court,  the  return  of  a  copy  of  a  record  of 
the  proper  court,  under  the  seal  of  that  court, 
annexed  to  the  writ  of  error,  is  declared  to  be 
"  a  sufficient  compliance  with  the  mandate  of 
the  writ."  The  record,  in  this  case,  is  duly 
certified  by  the  clerk  of  the  Court  of  Appeals, 
and  annexed  to  the  writ  of  error.  The  objec- 
tion, therefore,  which  has  been  urged  to  the 
sufficiency  of  the  return,  cannot  prevail. 

Another  objection  is,  that  it  does  not  appear 
that  tlje  judge  who  granted  the  writ  of  error 
did,  upon  issuing  the  citation,  take  the  bodd 
required  by  the  22d  section  of  the  judiciary  act. 

We  consider  that  provision  as  merely  direc- 
tory to  the  judge ;  and  that  an  omission  does 
not  avoid  the  writ  of  error.  If  any  party  be 
prejudiced  by  the  omission,  this  court  can 
grant  him  summary  relief,  by  imposing  such 
terms  on  the  other  party  as,  under  all  the  cir- 
cumstances, may  he  legal  and  proper.  But 
there  is  nothing  m  the  record  by  which  we  can 
judicially  know  whether  a  bond  has  been  taken 
or  not;  for  the  statute  does  not  re(juire  the  bond 
to  be  returned  to  this  court,  and  it  might,  with 
equal  propriety,  be  lodged  in  the  court  below, 
who  would  ordinarily  execute  the  judgment  to 
be  rendered  on  the  writ.  And  the  presumption 
of  law  is,  until  the  contrary  *appears,  [*362 
that  every  judge  who  signs  a  citation  has  obeyed 
the  injunctions  of  the  act. 

We  have  thus  gone  over  all  the  principal 
questions  in  the  cause,  and  we  deliver  our  judg- 
ment with  entire  confidence,  that  it  is  consist- 
ent with  the  constitution  and  laws  of  the  land. 

We  have  not  thought  it  incumbent  on  us  to 
give  any  opinion  upon  the  question,  whether 
this  court  have  authority  to  issue  a  writ  of 
mandamus  to  the  Court  of  Appeals  to  enforce 
the  former  judgments,  as  we  do  not  think  it 
necessarily  mvolved  in  the  decision  of  this 
cause. 

It  is  the  opinion  of  the  whole  court  that  the 
judgment  oi  the  Court  of  Appeals  of  Virginia, 
rendered  on  the  mandate  in  ttiis  cause,  be  re- 
versed, and  the  judgment  of  the  District  Court, 
held  at  Winchester,  be,  and  the  same  is  hereby 
affirmed. 

JoiiNSON,  J.  It  will  be  observed  in  this  case, 
that  the  court  disavows  all  intention  to  decide 
on  the  right  to  issue  compulsory  process  to  the 
state  courts;  thus  leaving  us,  in  my  opinion, 
where  the  constitution  and  laws  place  us — su- 
preme over  persons  and  cases  as  far  as  our 
judicial  powers  extend,  but  not  asserting  any 
compulsory  control  over  the  state  tribunals. 

In  this  view  I  acquiesce  in  their  opinion,  but 
not  altogether  in  the  reasoning,  or  opinion,  of 
my  brother  who  delivered  it.  Few  minds  are 
accustomed  to  the  same  habit  of  thinking,  and 
our  conclusions  are  most  satisfactory  to  our- 
selves when  arrived  at  in  our  own  way. 

*I  have  another  reason  for  express-  [*363 
ing  my  opinion  on  this  occasion.  I  view  this 
question  as  one  of  the  most  momentous  import- 
ance; as  one  which  may  affect,  in  its  conse- 
quences, the  permanence  of  the  American 
Union.  It  presents  an  instance  of  collusion  be- 
tween the  judicial  powers  of  the  Union,  and 
one  of  the  greatest  states  in  the  Union,  on  a 
point  the  most  delicate  and  difficult  to  be  ad- 
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justed.  On  the  one  hand,  the  general  govern- 
ment must  cease  to  exist  whenever  it  loses  the 
power  of  protecting  itself  in  the  exercise  of  its 
constitutional  powers.  Force,  which  acts  upon 
the  physical  powers  of  man,  or  judicial  pro- 
cess, which  addresses  itself  to  his  moral  princi- 
ples or  his  fears,  are  the  only  means  to  which 
governments  can  resort  in  the  exercise  of  their 
authority.  The  former  is  happily  unknown  to 
the  genius  of  our  constitution,  except  as  far  as 
it  shall  be  sanctioned  bjr  the  latter;  bUt  let  the 
latter  be  obstructed  in  its  progress  by  an  oppo- 
sition which  it  cannot  overcome  or  put  by,  and 
the  resort  must  .be  to  the  former,  or  govern- 
ment is  no  more. 

On  the  other  hand,  so  firmly  am  I  persuaded 
that  the  American  people  can  no  longer  enjoy 
the  blessings  of  a  free  government,  whenever 
the  stale  sovereignties  shall  be  prostrated  at  the 
feet  of  the  general  government,  nor  the  proud 
consciousness  of  equality  and  security,  any 
longer  than  the  independence  of  judicial  power 
shall  be  maintained  consecrated  and  intangible, 
that  I  could  borrow  the  language  of  a  celebrated 
orator,  and  exclaim:  "I  rejoice  that  Virginia 
has  resisted." 

Yet  here  I  must  claim  the  privilege  of  ex- 
364*1  pressing  *my  regret  that  the  opposition 
of  the  high  and  truly  respected  tribunal  of  that 
state  had  not  been  marked  w^ith  a  little  more 
moderation.  The  only  point  necessary  to  be  de- 
cided in  the  case  then  before  them  was, 
"whether  they  were  bound  to  oliey  the  man- 
date emanating  from  this  court."  But  in  the 
judgment  entered  on  their  minutes,  they  have 
affirmed  that  the  case  was,  in  this  court,  coram 
non  judur€,  or,  in  other  words,  that  this  court 
had  not  jurisdiction  over  it. 

This  is  assurainff  a  truly  alarming  latitude  of 
judicial  power.  Where  is  it  to  ena?  It  is  an 
acknowledged  principle  of,  I  believe,  ever}' 
■court  in  the  world,  that  not  only  the  decisions, 
but  everything  done  under  the  judicial  process 
of  courts,  not  having  jurisdiction,  are,  ipfoftuito, 
void.  Are,  then,  the  judgments  of  this  court 
to  be  reviewed  in  every  court  of  the  Union  ?  and 
is  every  recovery  of  money,  every  change  of 
property,  that  has  taken  place  under  our  process, 
to  be  considered  as  null,  void,  and  tortious? 

We  pretend  not  to  more  infallibility  than 
other  court*  composed  of  the  same  frail  mate- 
rials which  compose  this.  It  would  be  the 
height  of  affectation  to  close  our  minds  upon 
the  recollection  that  we  have  been  extracted 
from  the  same  seminaries  in  which  originated 
the  learned  men  who  preside  over  the  state  tri- 
bunals. But  there  is  one  claim  which  we  can 
with  conlidcnce  assert  in  our  own  name  upon 
those  tribunals — the  profound,  uniform,  and 
unaffected  respect  which  this  court  has  always 
exhibited  for  state  decisions,  give  us  strong  pre- 
tensions to  judicial  comity.  And  another  claim 
I  may  assert,  in  the  name  of  the  American  peo- 
365*1  pie;  in  this  court,  every  state  in  *lhe 
Union  is  represented;  we  are  constituted  by  the 
voice  of  the  Union,  and  w^hen  decisions  t^ke 
place,  which  nothing  but  a  spirit  to  give  ground 
and  harmonize  can  reconcile,  ours  is  the  supe- 
rior claim  upon  the  comity  of  the  state  tribunals. 
It  is  the  nature  of  the  human  mind  to  press  a 
favorite  hypothesis  too  far,  but  magnanimity 
will  always  be  ready  to  sacrifice  the  pride  of 
ojMnion  to  public  welfare. 
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In  the  case  before  us,  the  collision  has  been, 
on  our  part,  wholly  unsolicited.  The  exercise 
of  this  appellate  jurisdiction  over  the  state  de- 
cisions has  long  been  acquiesced  in,  and  when 
the  writ  of  error,  in  this  case,  was  allowed  by 
the  president  of  the  Court  of  Appeals  of  Vir- 
ginia, we  were  sanctioned  in  supposing  that 
we  were  to  meet  with  the  same  acquiescence 
there.  Had  that  court  refused  to  grant  the 
writ  in  the  first  instance,  or  had  the  question  of 
jurisdiction,  or  on  the  mode  of  exercising  juris- 
diction, been  made  here  originally,  we  should 
have  beep  put  on  our  guard,  and  might  have 
so  modeled  the  process  of  the  court  as  to  strip 
it  of  the  offensive  form  of  a  mandate.  In  this 
case  it  might  have  been  brought  down  to  what 
probably  the  25th  section  of  the  judiciary  act 
meant  it  should  be,  to  wit,  an  alternative  judg- 
ment, either  that  the  state  court  may  finally 
proceed,  at  its  option,  to  carry  into  effect  the 
judgment  of  this  court,  or,  if  it  declined  doing 
so,  that  then  this  court  would  proceed  itself  to 
execute  it.  The  language,  sense,  and  operation 
of  the  25th  section  on  this  subject,  merit  par- 
ticular attention.  In  the  preceding  section, 
which  has  relation  to  causes  brought  up  by  writ 
of  error  from  the  circuit  courts  *of  the  [*360 
United  States,  this  court  is  instructed  not  to  is- 
sue executions,  but  to  send  a  special  mandate 
to  the  Circuit  Court  to  award  executioh  there- 
upon. In  case  of  the  Circuit  Court's  refusal  to 
obey  such  mandate,  there  could  be  no  doubt  as 
to  the  ulterior  measures;  compulsory  process 
might,  unquestionably,  be  resorted  to.  Not,  in- 
deed, was  there  any  reason  to  suppose  that  they 
ever  would  refuse ;  and,  therefore,  there  is  no 
provision  made  for  authorizing  this  court  to 
execute  its  own  judgment  in  cases  of  that  de- 
scription. But  not  so  in  cases  brought  up 
from  the  state  courts;  the  framers  of  that  law 
plainly  foresaw  that  the  state  courts  might  re- 
fuse :  and  not  being  willing  to  leave  ground  for 
the  implication,  that  compulsory  process  must 
be  resort^  to,  because  no  specific  provision  was 
made,  they  have  provided  the  means,  by  au- 
thorizing this  court,  in  c&se  of  revensil  of 
the  state  decision,  to  execute  its  own  judgment. 
In  case  of  reversal  only  was  this  necessary; 
for,  in  case  of  affirmance,  this  collision  could 
not  arise.  It  is  true  that  the  words  of  this  sec- 
tion are,  that  this  court  may.  in  their  discretion, 
proceed  to  execute  its  own  judgment.  But 
these  words  were  very  properly  put  in,  that  it 
might  not  be  made  imperative  upon  this  court 
to  proceed  indiscriminately  in  this  way;  as  it 
could  only  be  necessary  in  case  of  the  refusal  of 
the  state  courts ;  and  this  idea  is  fully  confirmed 
by  the  words  of  the  13th  section,  which  restrict 
this  court  in  issuing  the  writ  of  maTulainus,  so 
as  to  confine  it  expressly  to  those  courts  which 
are  constituted  by  the  United  States. 

*In  this  point  of  view  the  legislature  [*367 
is  completely  vindicated  from  all  intention  to 
violate  the  independence  of  the  state  judiciaries. 
Nor  can  this  court,  with  any  more  correctness, 
have  imputed  to  it  similar  intentions.  The  form 
of  the  mandate  issued  in  this  case  is  that  known 
to  appellate  tribunals,  and  used  in  the  ordinary 
cases  of  writs  of  error  from  the  courts  of  the 
United  States.  It  will,  perhaps,  not  be  too 
much,  in  such  cases,  to  expect  of  those  who 
are  conversant  in  the  forms,  fictions,  and  tech- 
nicality of  the  law,  not  to  give  the  process  of 
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■courts  too  literal  a  construction.  They  should 
be  (considered  with  a  view  to  the  ends  they  are 
intended  to  answer,  and  the  law  and  practice  in 
which  they  originate.  In  this  view,  the  man- 
<late  was  no  more  than  a  mode  of  submitting  to 
tiint  court  the  option  which  the  25th  section 
holds  out  to  them. 

Had  the  decision  of  the  court  of  Virginia 
Ijeen  confined,  to  the  point  of  their  legal  obliga- 
tion to  carry  the  juagment  of  this  court  into 
effect,  I  should  have  thought  it  unnecessary  to 
make  any  further  observations  in  this  cause. 
But  we  are  called  upon  to  vindicate  our  general 
revising  power,  and  its  due  exercise  in  this  par- 
ticular case. 

Here,  that  I  may  not  he  charged  with  argu- 
ing upon  a  hypothetical  case,  it  is  necessary  to 
ascertain  what  the  real  question  is  which  this 
court  is  now  called  to  decide  on. 

In  doing  this,  it  is  necessary  to  do  what,  al- 
though, in  the  abstract,  of  very  questionable 
propriety,  appears  to  be  generally  acquiesced  in, 
to  wit,  to  review  the  case  as  it  originally  came 
368*]  up  to  this  court  *on  the  former  writ  of 
error.  The  cause,  then,  came  up  upon  a  case 
stated  between  the  parties,  and  under  the  prac- 
tice of  that  state,  having  the  effect  of  a  special 
verdict.  The  case  stated  brings  into  view  the 
treaty  of  peace  with  Great  Britain,  and  then 
proceeds  to  present  the  various  laws  of  Virginia, 
and  the  facts  upon  which  the  parties  found  their 
respective  titles.  It  then  presents  no  particular 
question,  but  refers  generally  to  the  law  arising 
out  of  the  case.  The  original  decision  was  ob- 
tained prior  to  the  treaty  of  1794,  but  before  the 
•ca^e  was  adjudicated  in  this  court,  the  treaty 
of  1794  had  been  concluded. 

The  difficulties  of  the  case  arise  under  the 
construction  of  the  35th  section  above  alluded 
to.  which,  as  far  as  it  relates  to  this  case,  is 
in  these  words :  "  A  final  judgment  or  decree  in 
any  suit,  in  the  highest  court  of  law  or  equity 
of 'a  state  in  which  a  decision  in  the  suit  could 
be  had,"  **  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  constitution  or  of 
a  treaty,*'  **  and  the  decision  is  against  the  title 
set  up*  or  claimed  by  either  party  under  such 
clause,  may  be  re-examined  and  reversed,  or 
affirmed."  "But  no  other  error  shall  be  as- 
signed or  regarded  as  a  ground  of  reversal  in 
any  such  case  as  aforesaid,  than  such  as  appears 
on*  the  face  of  the  record,  and  immediately  re- 
spects the  before-mentioned  questions  of  validity 
or  construction  of  the  said  treaties,"  &c. 

The  first  point  decided  under  this  state  of 
the  case  was,  that  the  judgment  being  a  part  of 
the  record,  if  that  judgment  was  not  such  as, 
upon  that  case,  it  ought  to  have  been,  it  was  an  er- 
369*]  ror  apparent  on  the  *face  of  the  record. 
But  it  was  contended  that  the  case  there  stated 
presented  a  number  of  points  upon  which  the 
decision  below  may  have  been  foimded,  and 
that  it  did  not,  therefore,  necessarily  appear  to 
have  been  an  error  immediately  respecting  a 
question  on  the  construction  of  a  treaty.  But 
the  court  held,  that  as  the  reference  was  gen- 
eral to  the  law  arismg  out  of  the  case,  if  one 
<fue8tion  arose,  which  called  for  the  construc- 
tion of  a  treaty,  and  the  decision  negatived  the 
right  set  up  under  it,  this  court  will  reVerse  that 
decision,  and  that  it  is  the  duty  of  the  party 
who  would  avoid  the  inconvenience  of  this  prin- 
ciple, so  to  mould  the  case  as  to  obviate  the  am- 
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blguity.  And  under  this  point  arises  the  ques- 
tion whether  this  court  can  inquire  into  the  title 
of  the  party,  or  whether  they  are  so  restricted 
in  their  juaicial  powers  as  to  be  confined  to  de- 
cide on  the  operation  of  a  treaty  upon  a  title 
previously  ascertained  to  exist. 

If  there  is  any  one  point  in  the  case  on  which 
an  opinion  may  be  given  with  confidence,  it  is 
this,  whether  we  consider  the  letter  of  the  stat- 
ute, or  the  spirit,  intent,  or  meaning,  of  the 
constitution  and  of  the  legislature,  as  expressed 
in  the  27th  section,  it  is  equally  clear  that  the 
title  is  the  primary  obiect  to  which  the  atten- 
tion of  the  court  is  called  in  every  such  case. 
The  words  are,  "and  the  decision  be  against 
the  title,"  so  setup,  not  against  the  construction 
of  the  treaty  contended  for  by  the  party  setting 
up  the  title.  And  how  could  it  be  otherwise? 
The  title  may  exist,  notwithstanding  the  decis- 
ion of  the  state  courts  to  the  contrary;  and  in 
that  case  the  ♦party  is  entitled  to  the  [*370 
benefits  intended  to  be  secured  by  the  treaty. 
The  decision  to  his  prejudice  may  have  been 
the  result  of  those  very  errors,  partialities,  or 
defects  in  state  jurisprudence  against  which  the 
constitution  intended  to  protect  the  individual. 
And  if  the  contrary  doctrine  be  assumed, 
what  is  the  consequence  ?  This  coiyt  may  then 
be  called  upon  to  decide  on  a  mere  hypothetical 
case — to  give  a  construction  to  a  treaty  without 
first  deciding  whether  there  was  any  interest  on 
which  that  treaty,  whatever  be  its  proper  con- 
struction, would  operate.  This  difficulty  was 
felt,  and  weighed  in  the  case  of  Smith  and  the 
State  of  Maryland,  and  that  decision  was 
founded  upon  the  idea  that  this  court  was  not 
thus  restricted. 

But  another  difficulty  presented  itself:  The 
treaty  of  1794  had  become  the  supreme  law  of 
the  land  since  the  iudgment  rendered  in  the 
court  below.  The  defendant,  who  was  at  that 
time  an  alien,  had  now  become  confirmed  in  his 
rights  under  that  treaty.  This  would  have 
b^n  no  objection  to  the  correctness  of  the  orig- 
inal judgment.  Were  we,  then,  at  liberty  to 
notice  that  treaty  in  rendering  the  judgment  of 
this  court? 

Having  dissented  from  the  opinion  of  this 
court  in  the  original  case,  on  the  question  of 
title,  this  difficulty  did  not  present  itself  in  my 
way  in  the  view  I  then  took  of  the 
case.  But  the  majority  of  this  court 
determined  that,  as  a  public  law,  the 
treaty  was  a  part  of  the  hiw  of  every  case 
depending  in  this  court;  that,  as  such,  it  was 
not  necessary  that  it  should  be  spread  upon  the' 
record,  ana  that  it  was  obligatory  upon 
*this  court,  in  rendering  judgment  j;*3ll 
upon  this  writ  of  error,  notwithstanding  the 
original  judgment  may  have  been  otherwise  un- 
impeachable. And  to  this  opinion  I  yielded 
my  hearty  consent;  for  it  cannot  be  maintained 
that  this  court  is  bound  to  give  a  judgment  un- 
lawful at  the  time  of  rendering  it,  m  consid- 
eration that  the  same  judgment  would  have 
been  lawful  at  any  pnor  time.  What  judg- 
ment can  now  be  lawfully  rendered  between 
the  parties  is  the  question  to  which  the  atten- 
tion of  the  court  is  called.  And  if  the  law 
which  sanctioned  the  original  judgment  expire, 
pending  an  appeal,  thi^court  has  repeatedly  re- 
versed the  iudgment  below,  although  rendered 
whilst  the  law  existed.     So,  too,  if  the  pUintiff 
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in  error  die,  pending  suit,  and  bis  land  descend 
on  an  alien,  it  cannot  be  contended  tliat  this 
court  will  maintain  the  suit  in  right  of  the  judg- 
ment, in  favor  of  his  ancestor,  notwithstanding 
his  present  disability. 

It  must  here  be  recollected  that  this  is  an  ac- 
tion of  ejectment.  If  the  term  formerly  declared 
upon  expires  pending  the  action,  the  court  will 
permit  the  plaintiff  to  amend,  by  extending  the 
term.  Why?  Because,  allhough  the  right  may 
have  been  m  him  at  the  commencement  of  the 
suit,  it  has  ceased  before  judgment,  and 
without  this  amendment  he  coula  not  have 
judgment.  But  suppose  the  suit  were  really  in- 
stituted to  obtain  possession  of  a  leasehold,  and 
the  lease  expire  before  judgment,  would  the 
court  permit  the  party  to  amend  in  opposition 
to  the  right  of  the  case?  On  the  contrary,  if 
the  term  formerly  declared  on  were  more  ex- 
372*J  tensive  than  the  *lea8e  in  which  the 
legal  title  was  founded,  could  they  give  judg- 
ment for  more  than  costs  ?  It  must  be  recol- 
lected that,  under  this  judgment,  a  writ  of  res- 
titution is  the  fruit  of  the  law.  This,  in 
its  very  nature,  has  relation  to,  and  must  be 
founded  upon,  a  present  existing  right  at  the 
time  of  judgment.  And  whatever  be  the  cause 
which  take^  this  right  away,  the  remedy  must, 
in  the  reason  and  nature  of  things,  fall  with  it. 

When  all  these  incidental  points  are  disposed 
of,  we  lind  the  question  tinally  reduced  to  this: 

Does  the  judicial  power  of  the  United  States 
extend  to  the  revision  of  decisions  of  state 
courts,  in  cases  arising  under  treaties  ?  But, 
in  order  to  generalize  the  question,  and  present 
it  in  the  true  form  in  which  it  presents  itself  in 
this  case,  we  will  inquire  whether  the  constitu- 
tion sanctions  the  exercise  of  a  revising  power 
over  the  decisions  of  state  tribunals  m  those 
cases  to  which  the  judicial  power  of  the  United 
States  extends. 

And  here  if  appears  to  me  that  the  great 
difficulty  is  on  the  other  side.  That  the  real 
doubt  is,  whether  the  state  tribunals  can  con- 
stitutionall}[  exercise  iurisdiction  in  any  of  the 
cases  to  which  the  judicial  power  of  the  United 
Slates  extends. 

Some  cession  of  judicial  power  is  contem- 
plated by  the  third  article  of  the  constitution : 
that  which  is  ceded  can  no  longer  be  retained. 
In  one  of  the  circuit  courts  of  the  United  States, 
it  has  been  decided  (with  what  correctness  I  will 
not  say)  that  the  cession  of  a  power  to  pass  an 
uniform  act  of  bankruptcy,  although  not  acted 
373*]  on  by  tlie  United  States,  *deprives  the 
states  of  the  power  of  passing  laws  to  that  ef- 
fect. With  regard  to  the  admiralty  and  mari- 
time jurisdiction,  it  would  be  difficult  to  prove 
that  the  states  could  resume  it,  if  the  United 
States  should  abolish  the  courts  vested  with  that 
Jurisdiction;  yet,  it  is  blended  with  the 
other  cases  of  jurisdiction,  in  the  second  sec- 
tion of  the  third  article,  and  ceded  in  the  same 
words.  But  it  is  contended  that  the  second 
section  of  the  third  article  contains  no  express 
cession  of  jurisdiction ;  that  it  only  vests  a  power 
in  Congress  to  assume  jurisdiction  to  the  ex- 
tent therein  expressed.  And  under  this  head 
arose  the  discussion  on  the  construction  proper 
to  be  given  to  that  article. 

On  this  part  of  the  cas^  I  shall  not  pause  long. 
The  rules  of  construction,  where  the  nature  of 
the  instrument  is  ascertained,  are  familiar  to 
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everyone.  To  me  the  constitution  appear?,  in 
every  line  of  it,  to  be  a  contract,  which,  in  legal 
language,  may  be  denominated  tripartite.  The 
parties  are  the  people,  the  states,  and  the  United 
States.  It  is  returning  in  a  circle  to  contend 
that  it  professes  to  be  the  exclusive  act  of  the 
people,  for  what  have  the  people  done  but  to- 
form  this  compact  ?  That  the  states  are  recog- 
nized ajs  parties  to  it  is  evident  .from  various- 
passages,  and  particularly  that  in  which  the 
Unit^  States  guaranty  to  each  state  a  republic- 
an form  of  government. 

The  security  and  happiness  of  the  whole  waR 
the  object,  and,  to  prevent  dissention  and  col- 
lision, each  .surrendered  those  powers  which 
might  make  them  dangerous  to  each  other. 
Well  awar^  of  the  sensitive  *irritability  [*37i 
of  sovereign  states,  where  their  wills  or  interests 
clash,  they  placed  themselves,  with  regard  to 
each  other,  on  the  footing  of  sovereigns  upon 
the  ocean;  where  power  is  mutually  conceded 
to  act  upon  the  individual,  but  the  national 
veasel  must  remain  un  violated.  And  to  remove 
all  ground  for  jealousy  and  complaint,  they  re- 
linquish the  privilege  of  being  any  longer  the 
exclusive  arbiters  of  their  own  justice,"  where 
the  rights  of  others  come  in  question,  or  the 
great  interests  of  the  whole  may  be  affected  by 
those  feelings,  partialities,  or  prejudices,  which 
they  meant  to  put  down  forever. 

Nor  shall  I  enter  into  a  minute  discussion  on 
the  meaning  of  the  language  on  this  section.  I 
have  seldom  found  much  gpod  result  from  hy- 
percritical severity,  in  examining  the  distinct 
force  of  words.  Language  is  essentially  de- 
fective in  precision ;  more  so  than  those  are 
aware  of  who  are  not  in  the  habit  of  subjecting- 
it  to  philological  analysis.  In  the  case  before 
us,  for  instance,  a  rigid  construction  might  )je 
made,  which  would  annihilate  the  powers  in- 
tended to  be  celled.  The  words  are,  "shall 
extend  to;"  now,  that  which  extends  to,  does 
not  necessarily  include  in,  so  that  the  circle  may 
enlarge  until  it  reaches  the  objects  that  limit  it, 
and  yet  not  taUe  them  in.  But  the  plain  and 
obvious  sense  and  meaning  of  the  word  %h(ul, 
in  this  sentence,  is  in  the  future  sense,  and  hH» 
nothing  imperative  in  it.  The  language  of  the 
framersof  the  constitution  is:  *•  We  are  about 
forming  a  general  government — when  that 
government  is  formed,  its  powers  shall  ex- 
tend," &c.  I  therefore  see  nothing  imperative 
in  this  clause,  and  certainly  *it  would  [*37S 
have  been  very  unnecessary  to  use  the  word  in 
that  sense;  for,  as  there  was  no  controlling 
power  constituted,  it  would  only,  if  used  in  an 
imperative  sense,  have  imposed  a  moml  obliga- 
tion to  act.  But  the  same  result  arises  from 
using  it  in  a  future  sense,  and  the  constitution 
everywhere  assumes,  as  a  postulate,  that  wher- 
ever power  is  given  it  will  be  used,  or,  at  least, 
used  as  far  tis  the  interests  of  the  American 
people  require  it,  if  not  from  the  natural  prone- 
ness  of  man  to  the  exercise  of  power,  ^t  least 
from  a  sense  of  duty,  and  the  obligation  of  an 
oath. 

Nor  can  I  see  any  difference  in  the  effect  of 
the  words  used  in  this  section,  as  to  the  scope 
of  the  jurisdiction  of  the  United  States  courts 
over  the 'cases  of  fhe  first  and  second  descrip- 
tion, comprised  in  tliat  section.  "  Shall  extend 
to  controversies,"  appears  to  me  as  comprehen- 
sive in  effect  as   ** shall  extend  to  all  cases." 
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For,  if  the  judicial  power  extend  "to  contro- 
versies between  citizen  and  alien,"  &c.,  to  what 
controversies  of  that  description  docs  it  not  ex- 
tend? If  no  case  can  be  pointed  out  which  is 
excepted,  it  tlien  extends  to  all  controversies. 

But  I  will  assume  the  construction  as  a  sound 
one,  that  the  cession  of  power  to  the  general 
government  means  no  more  than  that  they  may 
o^ssume  the  exercise  of  it  whenever  they  think 
it  advisable.  It  is  clear  that  Congress  have 
iiltherto  acted  under  that  impression,  and  my 
own  opinion  is  in  favor  of  its  correctness.  But 
does  it  not  then  follow  that  the  jurisdiction  of 
the  state  court,  within  the  range  ceded  to 
the  general  government,  is  permitted,  and 
37Ci*]  *may  be  withdrawn  whenever  Congress 
think  proper  to  do  so?  As  it  is  a  principle  that 
every  one  may  renounce  a  right  introduced  for 
his  benefit,  we  will  admit  that  as  Congress  have 
Dot  assumed  such  jurisdiction,  the  state  courts 
may,  constitutionally,  exercise  jurisdiction  in 
such  cases.  Yet,  surely,  the  general  power  to 
withdraw  the  exercise  of  it  includes  in  it  the 
right  to  modify,  limit,  and  restrain  that  exer- 
cise. '*  This  is  my  domain,  put  not  your  foot 
upon  it ;  if  you  do,  you  are  subject  to  my  laws, 
I  have  a  right  to  exclude  you  altogether;  I 
have,  then,  a  right  to  prescribe  the  terms  of 
your  admission  to  a  participation.  As  long  as 
you  conform  to  my  laws,  participate  in  peace, 
but  I  reserve  to  myself  the  right  of  judging  how 
far  vour  acts  are  conformable  to  my  laws." 
Analogy,  then,  to  the  ordinarjr  exercise  of  sov- 
ereign authority,  would  sustam  the  exercise  of 
this  controlling  or  revising  power. 

But  it  is  argued  that  a  power  to  assume  ju- 
risdiction to  the  constitutional  extent,  does  not 
necessarily  carry  with  it  a  right  to  exercise  ap- 
pellate power  over  the  state  tribunals. 

This  is  a  momentous  question,  and  one  on 
which  I  shall  reserve  myself  uncommitted  for 
each  particular  case  as  it  shall  occur.  It  is 
enough,  at  present,  to  have  shown  that  Con- 
gress has  not  asserted,  and  this  court  has  not 
attempted,  to  exercise  that  kind  of  authority 
I'ft  personam  over  the  state  courts  which  would 
place  them  in  the  relation  of  an  inferior  respon- 
sible body  without  their  own  acquiescence. 
And  I  have  too  much  confidence  in  the  state 
tribunals  to  believe  that  a  case  ever  will  occur 
37  7*1  in  which  it  will  be  necessary  *for  the 
genera)  government  to  assume  a  controlling 
power  over  these  tribunals.  But  is  it  difllcult 
to  suppose  a  case  which  will  call  loudly  for 
wme  remedy  or  restraint?  Suppose  a  foreign 
minister,  or  an  officer,  acting  regularly  under 
authority  from  the  United  States,  seized  to-day, 
tried  to-morrow,  and  hurried  the  next  day  to 
execution.  Such  cases  may  occur,  and  have 
occurred,  in  other  countries.  The  angry  vin- 
dictive passions  of  men  have  too  often  made 
their  way  into  judicial  tribunals,  and  we  can- 
not hope  forever  to  escape  their  baleful  influ- 
ence. In  the  case  supposed,  there  ought  to  be 
a  power  somewhere  to  restrain  or  punish,  or 
the  Union  must  be  dissolved.  At  present  the 
uncontrollable  exercise  of  criminal  jurisdiction 
IB  most  securely  confided  to  the  state  tribunals. 
The  courts  of  the  United  States  are  vested  with 
no  power  to  scrutinize  into  the  proceedings  of 
the  state  courts  in  criminal  cases;  on  the  con- 
trary, the  general  government  has,  in  more 
than  one  instance,  exhibited  their  confidence, 

Wheat.  1. 


by  a  wish  to  vest  tHem  with  the  execution  of 
their  own  penal  law.  And  extreme,  indeed,  I 
flatter  myself,  must  be  the  ca.se  in  which  the 
general  government  could  ever  be  induced  to 
assert  this  right.  If  ever  such  a  case  should 
occur,  it  will  be  time  enough  to  decide  upon 
their  constitutional  power  to  do  so. 

But  we  know  that  by  the  8d  article  of  the 
constitution,  judicial  power,  to  a  certain  extent, 
is  vested  in  the  general  government,  and  that 
by  the  same  instrument  power  is  given  to  pass 
all  laws  necessary  to  carry  into  effect  the  pro- 
visions of  the  constitution.  At  present  it  is  only 
necessary  to  vindicate  the  *laws  which  [*37d 
they  have  passed  affecting  civil  cases  pending 
in  state  tribunals. 

In  legislating  on  this  subject.  Congress,  in 
the  true  spirit  of  the  constitution,  have  proposed 
to  secure  to  everyone  the  full  benefit  or  the  con- 
stitution, without  forcing  anyone  necessarily 
into  the  courts  of  the  United  States.  With  this 
view,  in  one  class  of  cases,  they  have  not  taken 
away  absolutely  from  the  state  courts  all  the 
cases  to  which  their  judicial  power  extends,  but 
left  it  to  the  plaintiff  to  bring  his  action  there 
originally,  if  he  choose,  or  ta  the  defendant  to 
force  the  plaintiff  into  the  courts  of  the  United 
States  where  they  have  jurisdiction,  and  the 
former  has  instituted  his  suit  in  the  state  courts. 
In  this  case  they  have  not  made  it  legal  for  the 
defendant  to  plead  to  the  jurisdiction ;  the  effect 
of  which  would  be  to  put  an  end  to  the  plaint- 
iff's suit,  and  oblige  him,  probably  at  great  risk 
or  expense,  to  institute  a  new  action ;  but  the 
act  has  given  him  a  right  to  obtain  an  order  for 
a  removal,  on  a  petition  to  the  state  court,  upon 
which  the  cause,  with  all  its  existing  advan- 
tages, is  transferred  to  the  Circuit  Court  of  the 
United  States.  This,  I  presume,  can  be  subject 
to  no  objection ;  as  the  legislature  has  an  un- 
questionable right  to  make  the  ground  of  re- 
moval a  ground  of  plea  to  the  jurisdiction,  and 
the  court  must  then  do  no  more  than  it  is  now 
called  upon  to  do,  to  wit,  give  an  order  or  a 
judgment,  or  call  it  what  we  will,  in  favor  of 
that  defendant.  And  so  far  from  asserting  the 
inferiority  of  the  state  tribunal,  this  act  is  rather 
that  of  a  superior,  inasmuch  as  the  t  Circuit 
Court  of  the  United  States  becomes  bound, 
*by  that  order,  to  take  jurisdiction  of  [*37f> 
the  case.  This  method,  so  much  more  unlikely 
to  affect  oflUcial  delicacy  than  that  which  is 
resorted  to  in  the  other  class  of  cases,  might, 
perhaps,  have  been  more  happil}'  applied  to  all 
the  cases  which  the  legislature  thought  it  ad- 
visable to  remove  from  the  state  courts.  But 
the  other  class  of  cases,  in  which  the  present  is 
included,  was  proposed  to  be  provided  for  in  a 
different  manner.  And  here,  again,  the  legis- 
lature of  the  Union  evince  their  confidence  in 
the  state  tribunals;  for  they  do  not  attempt  to 
give  original  cognizance  to  their  own  circuit 
courts  of  such  cases,  or  to  remove  them  by 
petition  and  order;  but  still  believing  that 
their  decisions  will  be  generally  satisfactory,  a 
writ  of  error  is  not  given  immecliately  as  a  ques- 
tion within  the  jurisdiction  of  the  United  States 
shall  occur,  but  only  in  case  the  decision  shall 
Anally,  in  the  court  of  the  last  resort,  be  against 
the  title  set  up  under  the  constitution,  treaty, 
&c. 

In  this  act  I  can  see  nothing  which  amounts 
to  an  assertion  of  the  inferiority  or  dependence 
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of  the  state  tribunals.  The  presiding  jud^  of 
the  State  Court  is  himself  authorized  to  issue 
the  writ  of  error,  if  he  will,  and  thus  give  ju- 
risdiction to  the  Supreme  Court;  and  if  he 
thinks  proper  to  decline  it,  no  compulsory  pro- 
cess is  provided  by  law  to  oblige  him.  The 
party  who  imagines  himself  aggrieved  is  then 
at  liberty  to  apply  to  a  judge  of  the  United 
States,  who  issues  the  writ  of  error,  which 
(whatever  the  form)  is,  in  substance,  no  more 
than  a  mode  of  compelling  the  opposite  party 
to  appear  before  this  court,  and  maintain  the 
legality  of  his  judgment  obtained  before  the 
380*]  *8tate  tribunal.  An  exemplification  of 
a  record  is  the  common  property  of  everyone 
who  chooses  to  apply  and  pay  for  it,  and  thus 
the  case  and  the  parties  are  brought  before  us; 
and  so  far  is  the  court  itself  f rom  oeing  brought 
under  the  revising  power  of  this  court  that 
nothing  but  the  case,  as  presented  by  the  rec- 
ord and  pleadings  of  the  parties,  is  considered, 
and  the  opinions  of  the  court  are  never  resorted 
to  unless  for  the  purpose  of  assisting  this  court 
in  forming  their  own  opinions. 

The  afeolute  necessity  that  there  was  for 
Congress  to  exercise  something  of  a  revising 
power  over  cases  and  parties  in  the  state  courts, 
will  appear  from  this  consideration. 

Suppose  the  whole  extent  of  the  judicial 
po^*er  of  the  United  States  vested  in  their  own 
courts,  yet  such  a  provision  would  not  answer 
alt  the  ends  of  the  constitution,  for  two  reasons: 

1st.  Although  the  plaintiff  may,  in  such 
ctise,  have  the  full  benefit  of  the  constitution 
extended  to  him,  yet  the  defendant  would  not; 
as  the  plaintiff  might  force  him  into  the  court 
of  the  state  at  his  election. 

2d.  Supposing  it  possible  so  to  legislate  as 
to  give  the  courts  of  the  United  States  original 
jurisdiction  in  aU  cases  arising  under  the  con- 
stitution, laws,  Ac,  in  the  words  of  the  3d  sec- 
tion of  the  8d  article  ( a  point  on  which  I  have 
some  doubt,  and  which  in  time  might,  perhaps, 
under  some  quo  minus  fiction,  or  a  wilhng  con- 
struction, greatly  accumulate  the  jurisaiction 
of  those  courts),  yet  a  ver^  large  class  of  cases 
would  remain  unprovided  for.  Incidental 
questioifs  would  often  arise,  and  as  a  court  of 
381*]  competent  *jurisdiction  in  the  principal 
case  must  decide  all  such  questions,  whatever 
laws  they  arise  under,  endless  might  be  the  di- 
versity of  decisions  throughout  the  Union  iipon 
the  constitution,  treaties  and  laws,  of  the  Unit- 
ed States;  a  subject  on  which  the  tranquillity 
of  the  Union,  internally  and  externally,  may 
materially  depend. 

I  should  feel  the  more  hesitation  in  adopting 
the  opinions  which  I  express  in  this  case  were 
I  not  firmly  convinced  that  they  are  practical, 
and  may  ble  acted  upon  without  compromitting 
the  harmony  of  the  Union,  or  bringing  humili- 
ty upon  the  state  tribunals.  God  forbid  that 
the  judicial  power  in  these  states  should  ever, 
for  a  moment,  even  in  its  humblest  depart- 
ments, feel  a  doubt  of  its  own  independence. 
Whilst  adjudicating  on  a  subject  which  the 
laws  of  the  country  assign  finally  to  the  revis- 
ing power  of  another  tribunal,  it  can  feel  no 
such  doubt.  An  anxiety  to  do  justice  is  ever 
relieved  by  the  knowledge  that  what  we  do  is 
not  final  between  the  parties.  And  no  sense  of 
dependence  can  be  felt  from  the  knowledge 
that  the  parties,  not  the  court,  may  be  summon- 
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ed  before  another  tribunal.  With  this  view, 
by  means  of  laws,  avoiding  judgments  obtained 
in  the  state  courts  in  cases  over  which'  Con- 
gress has  constitutionally  assumed  jurisdiction, 
and  inflicting  penalties  on  parties  who  shall 
contumaciously  persist  in  infringing  the  consti- 
tutional rights  of  others — under  a  liberal  exten- 
sion of  the  writ  of  injunction  and  the  habeas 
corpus  ad  suMidendum,  I  flatter  myself  that  the 
full  extent  or  the  constitutional  revising  power 
may  be  secured  to  the  United  States,  and  the 
♦benefits  of  it  to  the  individual,  without  j;*382 
fever  resorting  to  compulsory  or  restrictive  pro- 
cess upon  the  state  tribunals;  a  right  which,  I  re- 
peat again,  Congress  has  not  asserted;  nor  has 
this  court  asserted,  nor  does  there  appear  any 
necessity  for  asserting. 

The  remaining  points  in  the  case  being  mere 
questions  of  practice,  I  shall  make  no  remarks 
upon  them. 

Judgment  affirmed. 

Rev'g-4  Munf .  1. 
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[prize.] 
THE  COMMERCEN.     Lindgrkn,  Claimant. 

Provisions,  neutral  property,  but  the  growth  of 
the  enemy's  country,  and  destined  for  the  supply 
of  the  enemy's  military  or  naval  forces,  are  contra- 
band. 

Provisions,  neutral  property,  and  the  growth  of 
a  neutral  country,  destined  for  the  general  supply 
of  human  life  in  the  enemy's  country,  are  not  con- 
traband. 

Freight  is  never  due  to  the  neutral  carrier  of  con- 
traband. 

Qucsret  in  what  cases  the  vehicle  of  contraband 
isoonflscable. 

A  neutral  ship,  laden  with  provisions,  enemy's 
property,  and  the  growth  of  the  enemy's  country, 
specially  permitted  to  be  exported  for  the  supply 
of  his  forces,  is  not  entitled  to  freight. 

It  makes  no  difference  in  such  a  case,  that  the 
enemy  is  carryimr  on  a  distinct  war,  in  conjunction 
with  nis  allies,  who  are  friends  of  the  captor's  coun- 
try, and  that  the  provisions  are  intended  for  the 
supply  of  his  troops  engaired  In  that  war,  and  that 
I  the  ship  in  which  they  are  transported  belongs  to 
subjects  of  one  of  t^ose  allies. 

APPEAL  from  the  arcuit  Court  for  the  Dis- 
trict of  Massachusetts.  This  was  a  case  of 
a  Swedish  *ve8sel  captured  on  the  16th  [*383 
of  April,  1814,  by  the  private  armed  scnooner 
liawrence,  on  a  voyage  from  Limerick,  in  Ire- 
land, to  Bilboa,  in  Spain.  The  cargo  consisted 
of  barley  and  oats,  the  property  of  British  sub- 
jects, the  exportation  of  wJiich  is  generally  pro- 
hibited by  the  British  government;  and,  as  well 
by  the  official  papers  of  the  custom-house  as 
by  the  private  letters  of  the  shippers,  it  appears 
to  have  been  shipped  under  the  special  per- 
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mission  of  the  eovemment,  for  the  sole  use  of 
His  Britannic  Majesty's  forces  then  in  Spain. 
Bonds  were  accordingly  given  for  the  fulfill- 
ment of  this  object.  At  the  hearing  in  'the 
District  Court  of  Maine,  the  cargo  was  con- 
demned as  enemy's  property,  and  the  vessel  re- 
stored with  an  allowance,  among  other  things, 
of  the  freight  for  the  voyage,  according  to  the 
stipulation  of  the  charter-party.  The  captors 
appealed  from  so  much  of  the  sentence  as  de- 
creed freight  to  the  neutral  ship;  and,  upon  the 
appeal  to  the  Circuit  Court  oi  Massachusetts, 
the  decree,  as  to  freight,  was  reversed,  and 
from  this  last  sentence  an  appeal  was  prosecuted 
to  this  court. 

Key,  for  the  appellant  and  claimants.  1. 
The  general  principle  of  law  allows  freight  to 
the  neutral  carrier  of  enemy's  property.  It  is 
incumbent  upon  the  captors  to  show  that  this 
case  forms  an  exception  to  the  rule,  which  they 
can  only  do  by  alleging  this  to  l>e  an  unlawful 
interposition  in  the  war  between  the  United 
States  and  Great  Britain;  but  an  interposition 
in  the  Peninsular  war,  was  not  necessarilj'  an 
interposition  in  the  American  war.  Were  it 
884*]  *8o,  it  would  follow  that  the  Spaniards 
and  Swedes  might  not  trade  with  the  United 
States,  they  being  the  allies  of  Great  Britain ; 
as  the  prize  courts  of  England  decide,  that  the 
subjects  of  an  ally  cannot  lawfully  trade  with 
the  common  enemy.  Bynkershock  puts  the  ciise 
of  two  powers  allied  during  a  truce,  but  before 
enemies:^  What  would  be  the  situation  of  neu- 
trals? If  they  came  to  the  assistance  of  either, 
they  might  be  liable  to  be  treated  as  enemies 
by  the  other.  In  the  present  instance,  if  the 
British  forces  had  l)een  so  situated  as  that  they 
mi^t  operate  against  the  United  States  as  well 
as  France,  it  would  alter  the  case.  But  remote 
and  uncertain  consequences  cannot  l)e  held  to 
affect  the  conduct  of  neutrals  with  illegality. 
2.  There  is  no  proof  or  presumption  that  the 
master  knew  the  special  destination  of  the  cargo. 
His  act  cannot  be  unlawful,  unless  done  know- 
ingly and  willfully,  as  in  the  case  of  carrying 
enemy's  dispatches,  where  Sir  William  Scott  at 
first  went  entirely  on  the  ground  of  the  master's 
privity;  afterwards  he  Adopted  a  rule  more 
strict  and  severe;  but  still  knowledge  whs  held 
to  be  necessary,  and  presumed  wherever  there 
was  a  want  of  extraordinary  diligence  on  the 
part  of  the  master.  It  is  conceaed  that  the 
onm  is  on'  the  claimant  to  show  his  ignorance 
of  the  contents  of  the  papers  concerning  the 
careo,  which,  if  the  present  testimony  is  not 
sufficient,  may  be  done  upon  further  proof. 
385*]  *Story,  J.  Ignorance  of  the  master 
was  not  pretended  in  the  court  below. 

Dexter,  for  the  respondents  and  captors.  The 
rule  that  the  neutral  carrier  of  enemy's  prop- 
erty is  entitled  to  freight,  is  a  mitigated  rule, 
and  Bynkershoek  argues  with  much  force  against 
its  reasonableness.^  But  the  master,  in  the  pres- 
ent case,  is  not  entitled  to  the  benefit  of  it,  hav- 
ing, by  his  conduct,  made  himself  an  enemy, 
pro  hoc  vice.  The  principle;  as  to  the  nature 
of  the  Spanish  war,  was  settled  when  the  court 
determined  that  to  carry  goods  to  Lisbon,  un- 

l.-Q.  J.  Pub.  L.  16,  p.  125,  of  Du  Ponceau's  Trans- 
lation. 

2.— Q.  J.  Pub.  c.  U,  p.  Ill,  of  Du  Ponceau's  Trans- 
lation. 
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der  a  British  license,  was  cause  of  confiscation. 
Can  a  party  in  a  similar  predicament  be  en- 
titled to  freight?  Can  a  neutral  stand  on  any 
better  ^oundthan  a  citizen?  Either  the  British 
troops  m  the  peninsula  were  enemies  or  friends. 
If  enemies,  this  is  an  interposition  which  can- 
not be  permitted  to  neutrals.  Being  at  war. 
the  British  fleets  and  armies  were  hostile  in 
every  quarter  of  the  globe^  Where  shall  the 
line  be  drawn  to  mark  when  they  became  our 
enemies?  At  what  period  from  the  time  of  their 
landing  in  Portugal,  until  their  cros-sing  the 
PjTenees,  and  embarking  at  Bordeaux  for  the 
United  Stales?  It  is  impossible  to  aid  the  oper- 
ations of  our  enemy  in  any  part  of  the  world 
without  strengthening  his  means  of  annoying 
us.  The  very  men  fed  by  this  trade  came  liere 
to  fight  Us  on  our  own  soil,  and  to  destroy  our 
capital  It  is  said  that  this  involves  the  con- 
sequence that  we  were  at  war  *with  [*386 
Spain  and  Portugal ;  but  it  depends  upon  the 
councils  of  every  country  to  judge  what  acts 
of  hostility  shall  render  it  expedient  to  make 
war ;  it  depended  on  us  to  be  at  war  with  the 
allies  of  our  declared  enemy.  It  is  a  general 
rule  that  it  is  not  unlawful  to  carry  provisions 
to  a  neutral  country;  but  if  the  enemy  be  there, 
and  the  articles  are  destined  for  his  iLse,  it  is 
unlawful.  The  whole  evidence  shows  that  the 
master  knew  he  was  carrying  provisions  for  the 
supply  of  the  British  forces,  and  his  Ignorance 
of  the  law  is  immaterial.  But  even  if  it  were 
material,  the  inflamed  rate  of  freight  shows 
that  he  was  conscious  of  the  risk  he  run. 

Harper,  in  reply.  The  principle  contended 
for  by  the  captors  is  stiHcti  juru,  and  extreme 
in  its  application  to  this  particular  case,  where 
there  is  nothing  like  moral  guilt  in  the  conduct 
of  the  master,  who  did  not  intend  to  interfere 
in  our  distinct  war.  There  is  no  adjudged  case 
that  comes  up  to  this;  and  freight  is  refused 
from  analog  to  the  general  principle  established 
by  the  British  prize  courts  as  to  neutral  inter- 
position in  the  war.  But  an  interference  in 
the  coasting  and  colonial,  or  other  privileged 
trade  of  the  enemy,  and  relief  to  him,  is  a  direct 
assistance,  and  the  rule  cannot  justly  be  ex- 
tended to  a  remote  and  consequential  aid  not 
contemplated  by  the  party.  The  license  cases 
determined  by  this  court,  went  on  the  ground 
of  an  adoption  of  the  enemy  character,  and  an 
incorporation  with  enemy  interests;  the  case  of 
Tfie  Literpool  Packet,  determined  by  the  same 
learned  judge  w^ho  tried  this  cause,  shows  the 
distinction  *Detween  this  and  the  license  [*38»7 
cases.'  The  rule  of  the  war  of  1756,  even  sup- 
posing it  to  be  well  established,  does  not  apply 
to  the  relative  situation  of  Great  Britain  and 
the  United  States.  The  former  had  hung  out 
no  signals  of  depression  and  defeat  in  the  pen- 
insular war,  and  required  no  neutral  aid  as  a 
relief  from  the  pressure  of  her  enemies.* 

Story,  /.,  delivered  the  opinion  of  the 
court : 

The  single  point  now  in  controversy  in  this 
cause  is,  whether  the  ship  is  entitled  to  the 
freight  for  the  voyage.  The  general  rule  that 
the  neutral  carrier  of  enemy's  property  is  en- 
titled to  his  freight,  is  now  too  firmly  establish- 


3.— 1  aalliflon,  513. 

4.— Fide  Appendix,  note  III. 


117 


387 


Supreme  Court  of  the  United  Stateb. 


1816 


ed  to  admit  of  discussion.  But  to  this  rule 
there  are  many  exceptions.  If  the  neutral  be 
guilty  of  fraudulent  or  unneutral  conduct,  or 
has  mterposed  himself  to  assist  the  enemy  in 
carrj'ing  on  the  war.  he  is  justly  deemed  to 
liave  forfeiteii  his  title  to  freight.  Hence,  the 
carrying  of  contraband  goods  to  the  enemy; 
the  engaging  in  the  coasting  or  colonial  trade 
of  the  enemy;  the  spoliation  of  papers,  and  the 
fraudulent  suppression  of  enemy  interests,  have 
been  held  to  affect  the  neutral  with  the  forfeit- 
ure of  freight,  and  in  cases  of  a  more  flagrant 
character,  such  as  carrying  dispatches  or  hos- 
tile military  passengers,  an  engagement  in  the 
transport  service  of  the  enemy,  and  a  breach  of 
blockade,  the  penalty  of  contiscation  of  the  ves- 
sel has  also  been  inflicted.'  By  the  modem 
388*1  law  of  nations,  provisions  *a're  not,  in 
general,  deemed  contraband ;  but  they  may  be- 
come so,  although  the  property  of  a  neutral,  on 
account  of  the  particular  situation  of  the  war, 
or  on  account  of  their  destination.''  If  destined 
for  the  ordinary  use  of  life  in  the  enemy's 
counti^r  they  are  not,  in  jreneral,  contraband; 
but  it  is  otherwise  if  destined  for  military  use. 
Hence,  if  destined  for  the  army  or  navy  of  the 
enemy,  or  for  his  ports  of  naval  or  military 
equipment,  they  are  deemed  contraband.*  An- 
other exception  from  being  treated  as  contra- 
band is,  where  the  provisions  are  the  growth  of 
the  neutral  exporting  country.  But  if  they  be 
the  growth  of  the  enemy's  country,  and  more 
especially  if  the  property  of  his  subjects,  and 
destined  for  enemy's  use,  there  does  not  seem 
any  good  reason  for  the  exemption ;  for,  as  Sir 
William  Scott  has  observed,  in  such  case  the 
party  has  not  only  gone  out  of  his  way  for  the 


supplv  of  the  enemy,  but  he  has  assisted  him 
by  taking  off  his  surplus  commodities.^  But 
it  is  argued  that  the  doctrine  of  contraband 
cannot  apply  to  the  present  case,  because  the 
destination  was  to  a  neutral  country ;  and  it  is 
certainly  true  that  goods  destined  for  the  use  of 
a  neutral  country  can  never  be  deemed  contra- 
band, whatever  may  be  their  character,  or  how- 
ever well  adapted  to  warlike  purposes.  But  if 
such  goods  are  destined  for  the  direct  and 
•avowed  use  of  the  enemy's  army  or  [*389 
navy,  we  should  be  glad  to  see  an  authority 
which  countenances  this  exemption  from  for- 
feiture, even  though  the  property  of  a  neutral. 
Suppose,  in  time  of  war,  a  British  fleet  were 
lying  in  a  neutral  port,  would  it  be  lawful  for 
a  neutral  to  carry  provisions  or  munitions  of 
war  thither,  avowedly  for  the  exclusive  supply 
of  such  fleet?  Would  it  not  be  a  direct  inter- 
position in  the  war,  and  an  essential  aid  to  the 
enemy  in  his  hostile  preparations?  In  such  a 
case  the  goods,  even  if  belonging  to  a  neutral « 
would  have  had  the  taint  of  contraband  in  its 
most  offensive  character,  on  account  of  their 
destination;  and  the  mere  interposition  of  a 
neutral  port  would  not  protect  them  from  for- 
feiture.* Strictly  speaking,  however,  this  is 
*not  a  question  of  contraband;  for  that  [*390 
can  arise  onlv  when  the  property  belongs  to  a 
neutral,  *ana  here  the  property  belong-  [*39 1 
ed  to  an  enemy,  and,  therefore,  was  liable,  at 
all  events,  to  condemnation.  But  was  the  voy- 
age lawful,  and  such  as  a  neutral  could,  with 
0ood  faith,  and  without  a  forfeiture,  engage  in? 
It  has  been  solenmly  adjudged  that  being  en- 
gaged in  the  transport  service,  or  in  the  con- 
veyance of  military  persons  in  his  employ,  are 


1.— Bynk,  Qunpst.  J.  Pub.  c.  U,  1  Rob.  237,  The 
Sarah  Christina;  lb.  2ft8;  The  Haase;  lb.  290,  The 
Emanuel ;  2  Kob.  101,  The  Iinmanuel ;  Tb.  299,  The 
Atlas:  lb.  ](H,  The  Klslnir  8un;  4  Rob.  169,  The 
Maddonadel  Rt]nio;3  Rob.29S,  The  Neutralitat ;  2 
Rob.  128.  The  Welvart;6  Rob.  420,  The  Friendship. 

2.— 1  Rob.  189,  The  Jon^e  Margaretha. 
3.— Ibid. 
4.— Ibid. 

5.— Articles  which  are  exclusivel}'  useful  for  war- 
like purposes,  are  always  contraband,  when  destin- 
ed for  toe  euemj';  those  of  promiscuous  use.  In 
war  and  in  pence,  only  become  so  under  particular 
circumstances.  Grotius^dc  J.  B.  ac  P.  1,  3,  c.  1,  s. 
5;  Vattel,  1, 3,  c.  7.  s.  112.  Amon?  the  latter  class 
are  included  naval  stores  and  provisions;  though 
Vattel  considers  naval  stores  as  alwavs  contraband, 
whilst  he  holds  that  provisions  only  become  so 
under  peculiar  circumstances.  **Les  choses  qui 
sont  d*un  usatre  iiarticulier  pour  la  Kuerre,  et  dont 
on  emi>6che  le  transport  (jhez  I'ennemi  s'appellent 
marchandises  de  contrebande.  Telles  sont  les 
armes,  les  munitions  de  Kuerre.  les  bois,  et  tout  ce 
qui  sert  A  la  construction,  et  d  1  armementdes  vais- 
seaujc  de  guerre,  les  chevauz,  et  les  vlvres  m^mes 
en  certaines  occasions,  on  Ton  espdre  de  r^ulre 
Tenneml  nar  hi  faim."  But  Bynkershoek  reasons 
afirainst  aumittinir  into  the  list  of  contraband,  arti- 
cles of  promiscuous  use,  and  the  materials  out  of 
which  warlike  articles  are  formed.  2  J.  Pub.  1.  1, 
c.  10.  He,  however,  states  that  materials  for  build- 
ing ships  may  be  prohibited  under  certain  circum- 
stances. "  Quandoque  tamen  accidit,  ut  et  navium 
materia  probibeatur,  si  hostis  ea  quam  mazime 
inditfcat,  et  abs(]ue  oa  commode  oellum  gerere 
baud  possit.  Quum  Ordines  Generales  in  s.  2, 
edict!  contra  Lysitanos  Dec.  31, 1667,  ils,  quae  com- 
muni  populorum  usu  contrabanda  censentur,  Lysi- 
tanos Juvari  vetulssent,  specialiter  addunt  in  8.3, 
ejusdera  edicti.  quia  nihil  nisi  mari  a  Lysitanos 
raetuebant.  ne  quls  etiam  navium  materiam  lis 
advehcre  vellet,  (lalam  sic  navium  a  contrabandis 
distinctii,  >ed  ob  si>ecia]em  rationem  addita.  Ob 
eandem  causnm  navium  materia  conjunfritur  cum 
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instrumentis  belli  in  s.  2,  d.  Edicti  contra  Anvlos 
Deo.  5,  1632,  et  in  Edicto  Ordinum  Generaiium 
contra  Francos  9,  Mart.  1680.  8ed  sunt  hae  exce|>- 
tiones,  quae  re^ulam  conflrmant."  So  aUo  of  pro- 
visions, thev  are  not,  in  general,  contraband  ;  but 
if  the  produce  of  an  enemy's  country,  and  not 
destined  for  the  ordinary  sustenance  of  human 
life,  but  for  military  or  naval  use,  they  become 
contraband,  according  to  the  law  of  England.  And 
articles,  the  growth  of  the  neuti-al  exporting  oouii- 
trv,  are  not  contraband,  though  carried  in  toe  ves- 
sels of  another  countr>'.  4  Rob.  161,  The  Apollo. 
And  the  t>eneflt  of  the  principle  is  extended  to 
maritime  countries  exporting  the  prt*duoe  of  neigh- 
boring interior  disitricts,  whose  produce  thc^e 
c<iuntries  are  usually  employed  in  exporting,  in 
the  ordinary  course  of  their  trade.  lb.  354.  The 
Evert.  But  the  law  of  France  and  Spain  does  not 
consider  provisions  as  contraband.  Ordon nance 
de  la  Marine,  1 3,  tit.  9,  des  Prises,  art.  11.  D'Ha- 
brou  sobre  las  Presas,  part  1,  c.  10,  p.  136.  And 
Valin  states  that,  both  by  the  law  of  France  and 
the  common  law  of  nations,  urovislons  are  contra- 
band only  when  destined  to  oesieged  or  blockaded 
places.  But  he  asserts  that  naval  stores  were  con- 
traband at  the  time  he  wrote  (1758)  and  had  been 
so  since  the  beginning  of  that  century,  which  they 
were  not  formerly.  Surl*  Ord.  lb.  Pothier,  com- 
menting on  the  same  article  of  the  ordinance,  ob- 
serves :  **A  regard  des  munitions  debouche  que  dcs 
8ujet8despui$«ances  neutres  envoleutdnos  eonc- 
mfs,  elles  ne  sont  point  cens^es  de  oontrabande,  ni 
par  cons^uent  sujettes  d  confiscation  ;  sauf  dans 
un  seul  cas,  qui  est  lorsqu'ellos  sont  envoy^esd 
une  place  assieg^  ou  blo<iu6e."  Do  Proprletfe,  No. 
104.  By  the  Swedish  ordinance  of  1715,  contraband 
articles  are  declared  to  be  those  **  qui  peuvent  dire 
employees  pour  la  guerre."  The  Danish  ordinance 
of  1650  (provided  for  the  subsisting  war  with  Swe- 
den), contains  a  long  list  of  contraband  articles, 
among  which  are  Ineludod  naval  stores  and  provis> 
Ions.  The  modem  conventional  law  of  nations  ha» 
generally  excluded  provisions  and  naval  stores 
from  the  list  of  contraband,  and  in  all  the  treaties 
made  by  the  United  States  since  they  were  an  in- 
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acts  of  hostility  which  subject  the  property  to 
confification.^  And  the  carrying  of  dispatches 
from  the  colony  to  the  mother  country  of  the 
enemy  has  subjected  the  party  to  the  like  pen- 
alty.^ And  in  these  cases,  the  fact  that  the 
voyage  was  to  a  neutral  port  was  not  thought 
to  change  the  character  of  the  transaction. 
The  principle  of  these  determinations  was  as- 
serted to  be  that  the  party  must  be  deemed  to 
place  hioiself  in  the  service  of  the  hostile  state, 
392*]  and  ^assist  in  warding  off  the  pressure 
of  the  war,  or  in  favoring  its  offensive  projects. 
Xow,  we  cannot  distinguish  these  cases,  in 
principle,  from  that  before  the  court.  Here 
is  a  cargo  of  provisions  exported  from  the 
enemy's  country,  with  the  avowed  purpose  of 
supplying  the  army  of  the  enemy.  Without 
this  destination  they  would  not  have  been  per- 
mitted to  be  exported  at  all.  Can  a  more  im- 
portant or  essential  service  be  performed  in 
favor  of  the  enemy?  In  what  does  it  differ 
from  the  case  of  a  transport  in  his  service? 
The  property,  nominally,  belongs  to  individ- 
uaUi,  and  is  freighted,  apparently,  on  pri- 
vate account,  but,  in  reality,  for  public  use. 
and  under  a  public  contract  implied  from  the 
very  permission  of  exportation.  It  is  vain  to 
contend  that  the  direct  effect  of  the  voyage  was 
not  to  aid  the  British  hostilities  against  the 
United  States.  It  might  enable  the  enemy,  in- 
directly, tc  operate  with  more  vigor  and 
promptitude  against  us,  and  increase  his  dispos- 
able ioTce.  But  it  is  not  the  effect  of  the  par- 
ticular transaction  that  the  law  regards,  it  is 
the  general  tendency  of  such  transactions  to 
•assist  the  military  operations  of  the  enemy,  and 
the  temptations  which  it  presents  to  deviate 
from  a  strict  neutrality.  Nor  do  we  perceive 
how  the  destination,  to  a  neutral  port,  can  vary 
the  application  of  this  rule;  it  is  only  doing 
that  indirectly  which  is  prohibited  in  direct 
courses.  Would  it  be  contended  that  a  neutral 
might  lawfully  transport  provisions  for  the 
Briti«ih  fleet  and  army  while  it  lay  at  Bordeaux 
preparing  for  an  expedition  to  the  United 
states?  Would  it  be  contended  that  he  might 
303*1  lawfully  supply  a  British  *fleet  station- 
^  on  our  coast?  We  presume  that  two  opin- 
ioni»  could  not  be  entertained  on  such  ques- 
tions; ami  yet,  though  the  cases  put  are  strong, 
we  do  not  know  that  tne  as.sistance  is  more  materi- 
al than  might  be  supplied  under  cover  of  a 
neutral  destination  like  the  present. 

An  attempt  has  been  made  to  distinguish  this 
case  from  the  ordinary  cases  of  employment  in 
the  transport  service  of  the  enemy,  upon  the 


f  round  that  the  war  of  Great  Britain  against 
'ranee  was  a  war  distinct  from  that  against  the 
United  States;  and  that  Swedish  subjects  had 
a  perfect  right  to  assist  the  British  arms  in  re- 
spect to  the  former,  though  not  to  the  latter. 
Whatever  might  be  the  right  of  the  Swedish 
sovereign,  acting  under  his  own  authority,  we 
are  of  opinion  that  if  a  Swedish  vessel  be  en- 
gaged in  the  actual  service  of  Great  Britain,  or 
m  carrying  stores  for  the  exclusive  use  of  the 
British  armies,  she  must,  to  all  intents  and  pur- 
poses, be  deemed  a  British  transport.  It  is  per- 
fectly immaterial  in  what  particular  enterprise 
those  armies  might,  at  the  time,  be  engaged; 
for  the  same  important  benefits  are  conferred 
upon  an  enemy,  who  thereby  acquires  a  greater 
disposable  force  to  bring  into  action  against  us. 
In  The  FriendsMp  (6  Rob.,  420,  426),  Sir  W. 
Scott,  speaking  on  this  subject,  declares:  "It 
signifies  nothing  whether  the  men,  so  conveyed, 
are  to  be  put  into  action,  on  an  immediate  ex- 
pedition, or  not.  The  mere  shifting  of  draughts 
in  detachments,  and  the  conveyance  of  stores 
from  one  place  to  another,  is  an  ordinary  em- 
ployment of  a  transport  vessel,  and  it  is  a  dis- 
tinction totally  unimportant  ^whether  [*394 
this  or  that  case  may  be  connected  with  the  im- 
mediate active  service  of  the  enemy.  In  re- 
moving forces  from  distant  settlements,  there 
may  be  no  intention  of  immediate  action,  but 
still  the  general  importance  of  having  troops 
conveyed  to  places  where  it  is  convenient  that 
they  should  be  collected,  either  for  present  or 
future  use,  is  what  constitutes  the  object  and 
employment  of  transport  vessels."  It  is  obvious 
that  the  learned  judge  did  not  deem  it  material 
to  what  places  the  stores  might  be  destined; 
and  it  must  be  equally  immaterial  what  is  the 
immediate  occupation  of  the  enemy's  militair 
force.  That  force  is  always  hostile  to  us,  be  it 
where  it  may  be.  To-day  it  may  act  against 
France,  to-morrow  against  us;  and  the  better 
its  commissary  department  is  supplied,  the  more 
life  and  activity  is  communicated  to  all  its  mo- 
tions. It  is  not,  therefore,  in  our  view,  material 
whether  there  be  another  distinct  war  in  which 
our  enemy  is  engaged  or  not;  it  is  sufficient 
that  his  armieeTare  everywhere  our  enemies,  and 
every  assistance  offered  to  them  must,  directly, 
or  indirectly,  operate  to  our  injury. 

On  the  whole,  the  court  are  of  opinion  that 
the  voyage,  in  which  this  vessel  was  engaged, 
was  illicit,  and  inconsistent  with  the  duti^  of 
neutrality,  and  that  it  is  a  very  lenient  admin- 
istration of  justice  to  confine  the  penalty  to  a 
mere  denial  of  freight.** 


dependent  power,  except  in  the  treaties  with 
Gniit  Britain,  they  are  excluded:  but  the  only 
treaty  now  subsisting  which  coDtalns  a  definition 
of  contraband,  is  that  of  1705  with  Spain,  which 
embraces  the  munitions  of  war  only.  The  treaty 
of  1794  with  Great  Britain  declares  naval  store?, 
with  the  exception  of  un wrought  iron  and  flr 
pUnks,  to  be  contraband,  and  liable  to  conflsca- 
tii>n,  and  declares  that  when  provisions  and  other 
Articles,  not  generally  contraband,  shall  become 
such  according  to  the  existing  law  of  nations,  they 
shall  be  entitled  to  pre-emption,  with  freight  to 
the  carrier.  By  the  treaty  negotiated  in  1807,  but 
not  ratified,  provisions  were  omitted  in  the  list  of 
contraband,  and  tar,  and  pitch  (unless  destined  to 
a  port  of  naval  equipment)  were  added  to  the  na- 
val stores  excepted  in  the  treaty  of  1794. 

1.-4  Rob.  256,  The  Carolina;    6  Rob.  420,  The 
Friendship ;  lb.  430,  The  OrosEembo. 
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2.-6  Rob.  440,  The  Atlanta;  lb.  461,  The  Con- 
stantia.    Note. 

3.— As  to  the  penalty  for  the  carrying  of  contra- 
band, see  3  Hob.  182.  note  (a).  Freight  Hnd  expenses 
are  almost  always  refused  by  the  British  prize 
courts  to  a  carrier  of  contraband.  There  is  but  one 
case  in  the  books  of  an  exception  to  this  rule,  which 
was  of  sail  cloth  carried  to  Amsterdam,  the  contra- 
band being  in  a  small  quantity  amf)ngst  a  variety 
of  other  articles.  3  Rob.,  91,  The  Noptunus.  The 
penalty  is  carried  beyond  the  refusal  of  freight  and 
expenses,  and  is  extended  to  thec<>nfl:*catiun  of  the 
ship,  and  innocent  parts  of  the  same  cargo.  1st. 
Where  the  ship  and  the  contraband  articles  belong 
to  the  same  person.  1  Rob.,  31,  The  Staadt  Gmden; 
lb.,  330,  The  Young  Tobias.  2d.  Where  the  cargo  is 
carried  with  a  false  destination,  false  papers,  or 
other  circumstances  of  fraud.     3  Rob.,  217,  The 
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395*1  *Mar8Hall,  Ch.  J.  As  a  principle, 
which  I  think  new,  and  which  may  certainly, 
in  future,  be  very  interesting  to  the  United 
States,  has  been  decided  in  this  case,  I  trust  I 
may  be  excused  for  stating  the  reasons  which 
have  prevented  my  concurring  in  the  opinion 
that  has  been  delivered. 

In  argument  this  sentence  of  the  Circuit  Court 
has  been  sustained  on  two  grounds:  1st.  That 
396*]  the  exportation  *of  grain  from  Ireland 
is  generally  prohibited,  and,  therefore,  that  a 
neutral  cannot  lawfully  engf^^  in  it  during 
war.  2d.  That  the  carriage  of  supplies  to  the 
army  of  the  enemy  is  to  take  part  with  him  in 
the  war,  and,  consequently,  to  become  the  en- 
emy of  the  United  States  so  far  as  to  forfeit  the 
right  to  freight. 

The  first  point  has  been  maintained,  on  its 
supposed  analogies  to  certain  principles  which 
have  been,  at  different  times,  avowed  by  the 
great  maritime  and  belli^rent  powers  of  Eu- 
rope i*especting  the  colonial  and  coasting  trade, 
and  which  are  generally  known  in  England, 
and  in  this  country,  by  the  appellation  of  the 
rule  of  1756.  Without  professing  to  ^ve  any 
opinion  on  the  correctness  of  those  principles, 
it  is  sufficient  to  observe  that  they  do  not  ap- 
pear to  me  to  apply  to  this  case.  The  rule  of 
1756  prohibits  a  neutral  from  engaging  in  time 
of  war  in  a  trade  in  which  he  was  prevented 
from  participating  in  time  of  peace,  because 
tliat  trade  was,  by  law,  exclusively  reserved  for 
the  vessels  of  the  hostile  state.  This  prohibi- 
tion stands  upon  two  grounds:  1st.  That  a 
trade,  such  as  the  coasting  or  colonial  trade, 
which,  by  the  permanent  policy  of  a  nation,  is 
reserved  for  its  own  vessels,  if  opened  to  neu- 
trals during  war,  must  be  opened  under  the 
pressure  of  the  arms  of  the  enemy,  and  in  order 
to  obtain  relief  from  that  pressure.  The  neu- 
tral who  interposes  to  relieve  the  belligerent 
under  such  circumstances  rescues  him  from  the 
condition  to  which  the  arms  of  his  enemy  has 
reduced  him,  restores  to  him  those  resources 
which  have  been  wrested  from  him  by  the 
397*1  *arms  of  his  adversary,  and  deprives 
that  adversary  of  the  advantages  which  suc- 
cessful war  has  given  him.  This  the  opposing 
belligerent  pronounces  a  departure  from  neu- 
trality, and  an  interference  in  the  war  to  his 
prejudice,  which  he  will  not  tolerate.  2d.  If 
the  trade  be  not  opened  by  law,  that  a  neutral 
employed  in  a  trade  thus  reserved  by  the  en- 
emy, to  his  own  vessels,  identifies  himself  with 
that  enemy,  and  by  performing  functions  ex- 
clusively appertaining  to  the  enemy  character, 
assumes  that  character.  Neither  the  one  nor 
the  other  of  these  reasons  applies  to  the  case 
under  consideration.  The  trade  was  not  a  trade 
confined  to  British  vessels  during  peace,  and 


opened  to  neutrals  during  war  under  the  pres- 
sure created  by  the  arms  of  the  enemy.  It  was^ 
prohibited  for  political  reasons,  entirely  uncon- 
nected with  the  interests  of  navigation,  and 
thrown  open  from  motives  equally  unconnected 
with  maritime  strength.  Neither  did  the  neu- 
tral employed  in  it  engage  in  a  trade  then,  or 
at  any  time,  reserved  for  British  vessels,  and,, 
therefore,  did  not  identify  himself  with  them. 
He  was  not  performing  functions  exclusively 
appertaining  to  the  enemy,  and,  consequently, 
in  performing  them  did  not  assume  that  char- 
acter. 

The  second  point  presents  a  question  of  much 
more  difficulty.  That  a  neutral  carrying  sup- 
plies to  the  army  of  the  enemy  docs,  under  the 
mildest  interpretation  of  international  law,  ex- 
pose himself  to  the  loss  of  freight,  is  a  proposi- 
tion too  well  settled  to  be  controverted.  That 
it  is  a  general  nile,  admitting  of  few,  if  any,  ex- 
ceptions, is  not  denied  by  the  *counsel  [*39S 
for  the  appellants.  But  they  contend  that  this 
case  is  withdrawn  from  thatVule  by  its  peculiar 
circumstances.  The  late  war  between  the 
United  States  and  Great  Britain  was  declared 
at  a  time  when  all  Europe,  including  oar  enemy, 
was  engaged  in  a  war  with  which  ours  had  no- 
connection,  and  in  which  we  professed  to  take 
no  interest.  The  allies  of  our  enemy,  engaged 
with  him  in  a  common  war,  the  most  tremen- 
dous and  the  most  vitally  interesting  to  the  par- 
ties that  has  ever  desolated  the  earth,  were  our 
friends.  We  kept  up  with  them  the  mutual 
interchange  of  good  offices,  and  declared  our 
determination  to  stand  aloof  from  that  cause* 
which  was  common  to  them  and  Great  Britain. 
They,  too,  considered  this  war  as  entirely  dis- 
tinct from  that  in  which  they  were  engaged. 
Although  at  a  most  critical  period  we  haa  at- 
tacked their  ally,  they  did  not  view  it  as  an  act 
of  hostility  to  them.  They  did  not  ascribe  it 
to  a  wish  to  affect,  in  any  manner,  the  war  in 
Europe,  but  solely  to  the  desire  of  asserting  our 
violated  rights.  They  seemed  almost  to  con- 
sider the  Britain  who  was  our  enemy,  as  a  <lif- 
ferent  nation  from  that  Britain  who  was  their 
allv. 

How  long  this  extraordinary  state  of  things 
might  have  continued  it  is  impossible  to  say :. 
but  it  certainly  existed  when  the  Commercen 
was  captured.     What  its  effect  on  that  capture 
ought  to  be,  must  depend  more  on  principle 
than  on  precedent.    It  has  been  said,  and  truly 
said,  by  the  counsel  for  the  captors,  that  we 
were  at  war  with  Great  Britain  in  every  part  of 
tlie  world.    We  were  enemies  everywhere.    Her 
troops  in  Spain,  or  elsewhere,  as  *well  [*399 
as    her  troops  in    America,    were    our   ene- 
mies.    It  w  as  a  con  fiict  of  nation  against  nation . 
This  is  conceded ;  and,  therefore,  the  cargo  of 


Franklin ;  4  Kob..  00,  The  Edward ;  6  Rob.,  290,  The 
Richmond  ;  6  Rob.,  125,  The  Raunrer.  Sd.  Where  the 
owner  of  the  ship  is  bound,  by  the  obligation  of 
treaties  between  his  own  countrv  and  the  captur- 
ing: power,  to  refrain  from  carrving  contraband  to 
the  enemy.  3  Rob.,  296,  The  >ieutralitet.  By  the 
ancient  prize  law  of  France,  contraband  goods  wore 
subject  to  pre-emption  only.  Ordimnance  de  1584, 
art.  09.  The  ordinance  of  1681  subjected  the  con- 
traband articles  only  to  confiscation;  but  by  the 
rogulation  of  1778  the  same  penalty  was  extended 
to  the  ship.  In  case  three-fourthfi  of  the  carffo  con- 
sisted of  contraband  articles.  The  law  of  Holland 
confiscates  the  contraband  articles  only,  but  ref  us- 
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es  freight ;  the  principle  of  which  is  rindicated  by 
Bynkershoek.  '*  Idque  longe  verissimum  est,  nam 
meroedes  non  debentur,  nisi  itinero  perfecto  et,  ne 
perflceretur,  hostis  jure  prohibuit.  Deinde  publi- 
cantur  contrabanda  velez  delicto,  et  Ita  nihil  com-^ 
miserunt  navarchi,  quam  ipsi  mercium  vetitarum 
dominl,  vel,  quod  magis  est  ex  re,  ex  ipsa  nimirura 
transvectione :  quamois  enira  ainico  nc^tro  non 
possimus  commercio  interdicere  cum  hoste  nostro, 
possumus  tamen  prohibere,  ne  in  t>eilo  illi  prosit  in 
necem  nostram.  Atque  ita,  quod  publioatur  pub- 
licabitur  citra  ullum  uUlus  hominls  respectum,  ot 
habebitur,  ac  si  di^ina  periissot,  extincto  sic  Jure 
ptgnorls." 
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the  Oommercen,  being  British  property,  was 
condemned  as  prize  of  war.  fiiit,  although 
this  must  be  conceded,  the  corollary  which  is 
drawn  from  it,  that  those  who  furnish  their 
armies  in  Spain  with  provisions,  aid  them  to 
our  prejudice,  and,  therefore,  take  part  in  the 
war,  and  are  guilty  of  unneutral  conduct,  must 
be  examined  before  it  can  be  admitted.  It  is 
not  true  that  every  species  of  aid  given  to  an 
enemy  is  an  act  of  hostility  which  will  justify 
our  treating  him  who  gives  it,  or  hi»  vessels,  as 
hostile  to  us.  The  history  of  all  Europe,  and 
especially  of  Switzerland,  furnishes  niany  ex- 
amples of  the  truth  of  this  proposition.  Those 
examples  need  not  be  quoted  particularly,  be- 
cause they  stand  on  principles  not  entirely  ap- 
pticable  to  this  case.  It  is  the  peculiarity  of 
this  war  which  requires  the  adoption  of  rules 
peculiar  to  a  new  state  of  things,  in  adopting 
which  we  must  examine  the  principle  on  which 
a  nation  is  justified  in  treating  a  neutral  as  an 
enemy.  That  a  neutral  is  friendly  to  our  ene- 
my, and  continues  to  interchange  good  offices 
with  him,  can  furnish  no  subject  of  complaint; 
for,  then,  all  commerce  with  one  belligerent 
would  be  deemed  hostile  by  tlie  other.  The 
effect  of  commerce  is  to  augment  his  resources, 
and  enable  him  the  longer  to  prosecute  the  war; 
but  this  augmentation  is  produced  by  an  act 
entirely  innocent  on  the  part  of  the  neutral,  and 
manifesting  no  hostility  to  the  op|)osing  bellig- 
erent. It  cannot,  therefore,  be  molested  bv  him 
4 OO*] while  the  same  good  offices  *are  allowed 
to  him.  although  he  may  not  be  enabled  to 
avail  himself  of  th^m  to  an  equal  degree.  It 
would  seem,  then ,  that  a  remote  and  consequen- 
tial effect  of  an  act  is  not  sufficient  to  give  it  a 
hostile  character;  its  tendency  to  aid  thecnem^ 
in  the  war  must  be  direct  and  immediate.  It  is 
also  necessary  that  it  should  be  injurious  to  us; 
for  a  mere  benefit  to  another,  which  is  not  in- 
jurious to  us,  cannot  convert  a  friend  into  an 
enemy. 

If  these  principles  be  correct,  and  they  are  be- 
lieved to  be  so,  let  us  apply  them  to  the  present 
case.  When  hostilities  commenced  between 
the  United  States  and  Qreat  Britain,  that  coun- 
tr^"^  was  carrying  on  a  war  with  France,  in 
which  the  great  powers  of  Europe  were  com- 
bined. We  did  not  expect,  and  certainly  had 
no  right  to  expect,  that  our  declaration  of  war 
a^nst  one  of  the  allies  would,  in  any  manper, 
affect  the  operations  of  their  common  war  in 
Europe.  The  armies  of  Portugal  and  Spain 
were  united  to  those  of  Britain,  and  unquestion- 
ably aided  and  assisted  our  enemy,  but  they  did 
not  aid  and  assist  him  against  us,  and,  there- 
fore, did  not  become  our  enemies.  Had  any 
other  of  the  combined  powers  equipped  a  mili- 
tary expedition  for  the  purpose  of  re-inforcing 
the  armies  of  Britain  in  any  part  of  Europe,  or 
had  a  new  ally  engaged  in  the  war,  that  would 
have  been  no  act  of  hostility  against  the  United 
States,  although  it  would  have  aided  our  enemy. 
But  if  a  military  expedition  to  the  United  States 
had  been  undertaken,  the  case  would  have  as- 
sumed a  different  aspect.  Such  expedition 
would  be  hostile  to  this  country,  and  the  power 
40  l^jundertaking  it  would*become  our  enemy. 
It  would  have  been  an  interference  operating 
directly  to  our  prejudice.  The  declaration  of 
war  against  Great  Britain  had,  without  doubt, 
a  remote  and  consequential  effect  on  the  war  in 

Wheat.  1. 


Europe.  The  force  employed  against  the  United 
States  must  be  subducted  from  that  employed 
in  support  of  the  common  cause  in.  Europe,  or 
greater  exertions  must  be  made  which  might 
sooner  exhaust  those  resources  which  enabled 
her  to  continue  her  gigantic  efforts  in  their 
common  war.  Consequently,  the  declaration 
of  war  b^  the  United  States  remotely  affected 
the  war  in  Europe,  to  the  advantage  of  one 
party  and  the  injury  of  the  other.  Yet  no  one 
of  the  allies  considered  this  declaration  as  tak- 
ing part  in  that  war,  and  placing  America  in 
the  condition  of  an  enemy.  But,  had  the 
United  States  employed  their  force  on  the  penin- 
sula against  the  British  troops,  or  had  they  in- 
terfered in  the  operations  of  the  common  war, 
it  may  well  be  doubted  whether  they  might  not 
have  been  rightfully  considered  mistaking  part 
against  the  allies,  and  arranging  themselves  on 
the  side  of  tlie  common  enemy. 

In  answer  to  arguments  of  this  tendency, 
made  at  the  bar,  it  was  said  that  nations  are 
governed  by  political  considerations,  and  may 
choose  rather  to  overlook  conduct  at  which  they 
might  justly  take  offense,  than  unnecessarily  to 
increase  the  number  of  their  enemies,  or  pro- 
voke increased  hostility;  but  that  courts  of  jus- 
tice are  bound  by  the  law,  and  must  inflexibly 
adhere  to  its  mandate.  While  this  is  conceded, 
it  is  deemed  equally  true  that  those  acts  which 
will  justify  the  condemnation  of  a*neu-  [*402 
tral  as  an  enemy,  would  also  justify  the  treat- 
ing his  nation  as  an  enemy,  if  they  were  per- 
formed or  defended  by  the  nation.  There  is  a 
tacit  compact  that  the  hostile  act  of  the  indi- 
vidual shall  not  be  ascribed  to  his  government; 
and  that,  in  turn,  the  government  will  not  pro- 
tect the  individual  from  being  treated  as  an 
enemy.  But  if  the  government  adopts  the  act 
of  the  individual,  and  supports  it  by  force,  the 
government  itself  may  be  rightfully  treated  as 
hostile.  Thus  contraband  of  w^ar,  though  be- 
longing to  a  neutral,  is  condemned  as  the  prop- 
erty of  an  enemy,  and  his  government  takes  no 
offense  at  it;  but  should  his  government  adopt 
the  act,  and  insist  upon  the  right  to  carry  ar- 
ticles deemed  contraband,  and  support  that 
right,  it  would  furnish  just  ground  of  war. 
The  belligerent  might  choose  to  overlook  this 
hostile  act,  but  the  act  would  be.  in  its  nature, 
hostile.  The  inquiry,  then,  whether  the  act  in 
which  this  individual  Swede  was  employed, 
would,  if  performed  by  his  government,  have 
been  considered  an  act  of  hostility  to  the  United 
States,  and  might  rightfully  be  so  considered, 
is  material  to  the  decision  of  the  question, 
whether  the  act  of  the  individual  is  to  be  treated 
as  hostile.  Qreat  Britain  and  Sweden  were 
allies  in  the  war  against  France.  Consequently, 
the  King  of  Sweden  might  have  ordered  his 
troops  to  co-operate  with  those  of  Britain,  in 
any  place,  against  the  common  enemy.  He 
might  have  ordered  a  re-inforcement  to  the 
British  army  on  the  peninsula,  and  this  re-in- 
forcement might  have  been  transported  by  sea. 
An  attempt  on  the  part  of  the  United  StJites  to 
intercept  it,  because  it  was  *aiding  their  [*40»i 
enemjr,  would  certainly  have  been  an  interfer- 
ence m  the  war  in  Europe  which  would  have  pro- 
voked, and  would  have  justitied,  the  resentment 
of  all  the  allied  powers.  It  would  have  been  an 
interference  not  to  be  justified  by  our  war  with 
Britain,  because  those  troops  were  not  to  be 

121 


408 


Supreme  Court  of  the  United  States. 


1816 


employed  against  us.  If,  instead  of  a  re-inforce- 
ment  of  men,  a  supply  of  provisions  were  to  be 
furnished  in  tliat  part  of  the  allied  arniy  which 
was  British,  would  that  alter  the  case?  Could  an 
American  squadron  intercept  a  convoy  of  provis- 
ions, or  of  military  stores,  of  any  description,  go- 
in^  to  an  army  engaged  in  a  war  common  to  Great 
Bntain  and  Sweden,  and  not  against  the  United 
States?  Could  this  be  done  without  interfering 
in  that  war,  and  taking  part  in  it  against  all  the 
allies?  If  it  could  not,  then  any  supplies  fur> 
nished  by  the  government  of  Sweden,  promot- 
ing the  operations  of  their  common  war, 
whether  intended  for  the  British  or  any  other 
division  of  the  allied  armies,  had  a  right  to  pass 
unmolested  by  American  cruisers.  It  is  not 
believed  that  any  act  which,  if  performed  by 
the  government,  would  not  be  deemed  an  act 
of  hostility,  is  to  be  so  deemed  if  performed  by , 
an  individual.  Had  the  provisions  then  on 
board  the  Commercen  been  Swedish  property, 
the  result  of  this  reasoning  is  that  it  would  not 
have  l)een  confiscated  as  prize  of  wap.  Being 
British  property,  it  is  confiscable:  but  the 
Swede  is  guilty  of  no  other  offense  than  carry- 
ing enemy's  property,  an  offense  not  enhanced 
in  this  particular  case  by  the  character  of  that 
property.  He  is,  therefore,  as  much  entitled 
404*]  to  freight  as  if  his  cargo  had  been  *of  a 
different  description.  His  trade  was  not  more 
illicit  than  the  carriage  of  enemy's  goods  for 
common  use  would  have  been. 

If  the  cases  in  which  neutrals  have  been  con- 
demned for  having  on  board  articles,  the  tran.s- 
portation  of  which  clothe  them  with  the  enemy 
character,  be  attentively  considered,  it  is  be- 
lieved that  they  will  not  be  found  to  contravene 
the  reasoning  which  has  been  urged.  To  carry 
dispatches  to  the  government  has  befn  con- 
sidered as  an  act  of  such  complete  hostility  as 
to  communicate  the  hostile  character  to'  the 
vessel  carrying  them.  But  this  decision  was 
made  in  a  case  where  the  dispatches  could  only 
relate  to  the  war  between  the  government  of 
the  captors  and  that  to  which  the  dispatches 
were  addres<»ed.  They  were  communications 
between  a  colonial  government,  in  danger  of 
being  attacked,  and  tfhe  mother  country.  In  a 
subsequent  case,  it  was  determined  that  a  neu- 
tral vessel  misrht  bear  dispatches  to  a  hostile 
government  without  assuming  the  belligerent 
character,  if  they  were  from  an  ambassador  re- 
siding in  the  neutral  state.  Yet  such  dispatches 
might  contain  inteUigence  material  to  the  war. 
But  this  is  a  case  in  which  the  l)elligerent  right 
to  intercept  all  communication.*  aadressed  to 
the  enemy,  by  the  officers  of  that  enemy,  is 
modified  and  restrained  by  the  neutral  right  to 
protect  the  diplomatic  communications  which 
are  necessary  to  the  political  intercourse  be- 
tween belligerenis  and  neutrals.  It  is  a  case  in 
which  the  right  of  the  bellij^erent  is  narrowed 
and  controlled  by  the  positive  rights  of  a  neu- 
-405*]  tral ;  still  more  reasonably  may  they  *be 
narrowed  and  controlled  by  the  positive 
rights  of  a  belligerent  engaged  in  a  war  in 
which  we  have  no  concern  and  in  which  we 
ought  net  to  interfere.  To  transport  troops, 
or  military  persons,  belonging  to  the  enemy, 
from  one  place  to  another,  has  also  been  de- 
termined to  subject  the  vessel  to  condemnation ; 
but.  in  those  cases,  the  service  in  which  it  was 
supposed  the  persons,  so  conveyed,  w^ere  to  be 
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employed,  vas  against  the  government  of  the 
captors.  The  transportation  of  these  persons 
was  to  aid  the  views  of  one  belligerent  against 
the  other,  and  was.  therefore,  to  take  part  in 
the  war  against  that  other.  It  is  an  act,  the 
operation  of  which  is  direct  and  immediate. 

It  may  be  said  that  this  reasoning  would  go 
to  the  protection  of  British  troops  passing  to 
the  peninsula,  and  of  British  supplies  trans- 
ported in  British  vessels  for  their  use;  that  it 
therefore  proves  too  much,  and  must,  conse- 
quently, be  unsound. 

It  is  admitted  that,  pressed  to  its  extreme 
point,  the  argument  would  go  this  extent,  an 
extent  which  cannot  be  maintained;  but  it  does 
not  follow  that  it  is  unsound  in  every  stage  of 
its  progress.  In  every  case  of  conflicting  rights, 
each  must  yield  something  to  the  other.  The 
pretensions  of  neither  party  can  be  carried  to 
the  extreme.  They  meet — thev  check — they 
limit  each  other.  The  precise  line  which  nei- 
ther can  pass,  but  to  which  each  may  advance, 
is  not  easily  to  be  found  and  marked ;  yet  such 
ft  line  must  exist,  whatever  may  be  the  difficulty 
of  discerning  it.  To  attack  an  enemy,  or  to 
take  his  property,  if  either  can  be  done  without 
violating  the  sovereignty  *of  a  friend,  [*400 
is  of  the  very  essence  of  war.  None  can  be 
offended  at  the  exercise  of  this  right,  who  may 
not  be  offended  at  the  declaration  of  war  itself. 
The  injury  which  the  allies  of  our  enemy,  in  a 
war  common  to  them  (but  in  which  we  are  not 
engaged),  sustain,  by  this  occasional  interrup- 
tion, is  incidental,  while,  on  our  part,  it  is  the 
exercise  of  a  direct  and  essential  right.  But 
when  we  attack  a  friend  who  is  carrying  on 
military  operations  conjointly  with  our  enemy, 
but  not  against  us,  we  are  not  making  direct 
war,  but  are  using  those  incidental  rights  which 
war  gives  us,  against  those  direct  rights  which 
are  exercised  by  a  belligerent  not  our  enemy, 
and  which  constitute  war  itself.  In  either  case 
it  would  seem  to  me  that  the  incidental  must 
yield  to  the  direct  and  essential  right. 

Upon  this  view  of  the  subject,  I  have  at 
length,  not,  it  is  confessed,  without  difficulty, 
coihe  to  the  conclusion  that  the  Commercen 
being  a  Swedish  vessel,  whose  nation  was  en- 
gaged in  a  war,  common  to  Great  Britain  and 
Sweden,  against  France,  and  to  which  the 
United  States  were  not  a  party,  might  convey 
military  stores  for  the  use  of  the  British  armies 
engaged  in  that  war,  as  innocently  as  she  could 
carry  British  prbperty  of  any  other  description, 
and  is,  therefore,  as  much  entitled  to  freight  as 
she  would  be  had  the  property  belonged  to  the 
enemy,  but  been  destined  for  ordinary  use. 

Livingston,  J.  I  concur  in  the  opinion  of 
the  Chief  Justice.  Considering  Sweden  an  ally 
of  Great  Britain,  in  the  war  which  the  lattcV 
was  ciirrying  on  *in  the  peninsula,  *[*40 7 
either  the  Kin?  of  Sweden  himself  might  send 
transports  with  provisions  for  the  use  of  the 
British  army,  while  engaged  in  any  common 
enterprise,  or  his  subjects  might  lawfully  aid 
in  such  transportation,  without  a  violation  of 
their  neutral  character  as  it  regarded  the  United 
States.  If  the  American  government  had  as- 
serted the  right  of  capturing  and  condemning 
Swedish  vessels,  or  depriving  them  of  their- 
freight,  on  the  ground  on  which  it  has  been 
denied  to  the  Commercen,  I  am  not  certain  that 
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Sweden  would  not  have  thought  it  a  very  seri- 
ous ag^H'ession,  and  would  not  have  had  a  right 
to  consider  it,  if  persisted  in,  as  an  act  of  hos- 
tilitr. 

JoHNjaoN,  J.  I  also  coucur  in  the  opinion  of 
the  Chief  Justice;  and  I  do  it  without  the  least 
doubt  or  hesitation.  Sweden  was  an  ally  in  the 
war  going  on  in  the  peninsula,  and^er  subjects 
had  an  indubitable  nght  to transportprovisions 
in  aid  of  their  nation,  or  its  allies.  Tlie  owner, 
therefore,  had  a  right  to  his  freight ;  for  he  did 
no  act  inconsistent  with  our  belligerent  rights, 
while  in  the  direct  and  ordinary  exercise  of 
those  rights  which  a  state  of  war  conferred  on 
himself. 

Seiit^n^  of  the  Circuit  Court  affirmed. 

Aff'jr— 2  Gall.  j»l. 

Ciied-6  Wall.  58 ;  Blatohf.  Pr.  406, 506. 
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lo  cases  of  Joint  or  collusive  capture,  the  usual 
simplicity  of  the  prize  proceedlnfirs  is  necessarily 
departed  Trom  :  and  where.  In  these  oases,  there  is 
the  lea^t  doubt,  other  evidence  than  that  arlsinsr 
from  the  captured  veeeel,  or  invoked  from  other 
prize  causes,  may  be  resorted  to. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Massachusetts. 
These  were  British  vessels  captured  and 
brought  in  bj  the  private  armed  vessels  the  Fly 
and  the  Washington,  and  libeled  as  prize  of 
war.  In  each  of  them  the  United  States  inter- 
posed a  claim,  charging  that  the  capture  was 
collusive,  and  that  the  whole  property  ou^ht, 
on  that  account,  to  be  forfeited  to  the  United 
States.  In  each  case  the  captors  applied  for 
permission  to  make  further  proof.  In  that  of 
the  George,  it  was  allowed  in  the  District  Court, 
and  partially  received ;  but  the  application  to 
make  still  further  proof,  and  to  introduce  into 
the  record  testimony  already  taken,  was  reject- 
ed in  the  Circuit  Court,  and  was  again  offered 
in  this  court.  In  the  two  last  cases  further 
proof  was  refused,  both  in  the  district  and 
circuit  courts.  In  all  the  cases,  the  vessels 
and  cargoes  were  condemned  to  the  United 
States,  and  from  each  of  these  sentences  of  con- 
demnation the  captors  appealed  to  this  court. 
409*]  *The  first  case  was  argued  by  Dexter 
and  6r.  SuUimn  for  the  appellants  and  captors, 
and  by  the  Attorney- Oeiieral  for  the  United 
States.  The  two  last  by  Winder  and  Harper 
for  the  appellants  and  captors,  and  by  Dexter 
and  Hnknry  for  the  United  States. 

M.vRSHALL,  Ch.  J.,  delivered  the  opinion  of 
the  court  as  follows: 

The  first  question  to  be  discus-sed  is  the  pro- 
priety of  allowing  further  proof.  It  is  certamly 
a  genera]  rule  in  prize  catises  that  the  decision 
should  be  prompt;  and  should  be  made,  unless 
some  good  reason  for  departing  from  it  exist, 
on  the  papers  and  testimony  afforded  by  the 
capturra  vessel,  or  which  can  be  invoked  from 
the  papers  of  other  ve&sels  in  possession  of  the 
court.    This  rule  ought  to  be  held  sacred  in 
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that  whole  description  of  causes  to  which  the 
reasons  on  which  it  is  founded  are  applicable. 
The  usual  controversy  in  prize  causes  is  between 
the  captors  and  captured.  If  the  captured  ves- 
sel be  plainly  an  enemy,  immediate  condemna- 
tion is  certam  and  proper.  But  the  vessel  and 
cargo  may  be  neutral,  and  may  be  captured  on 
suspicion.  This  is  a  grievous  vexation  to  the 
neutral,  which  ought  not  to  be  increased  by 
prolonging  his  detention,  in  the  hope  that  some- 
thing may  be  discovered  from  some  other  source, 
which  may  justify  condemnation.  If  his  papers 
are  all  clear,  and  if  the  examinations  in  prepa- 
ratorio  all  show  his  neutrality,  he  is  and  ought 
to  be  immediately  discharged.  In  a  fair  trans- 
action this  will  often  be  the  case.  If  anything 
suspicious  appears  in  the  papers,  which  involves 
the  neutrality  *of  the  claimant  *in  doubt,  [*410 
he  must  blame  himself  for  the  circumstance, 
and  cannot  complain  of  the  delay  which  is  nec- 
essary for  the  removal  of  those  doubts.  The 
whole  proceedings  are  calculated  for  the  trial  of 
the  question  of  prize  or  no  prize,  and  the  stand- 
ing interrogatories  on  which  the  preparatory 
examinations  are  taken  are  framed  for  the  pur- 
pose of  eliciting  the  truth  on  that  question. 
They  are  intended  for  the  controversy  between 
the  captors  and  the  captured ;  intended  to  draw 
forth  everything  within  the  knowledge  of  the 
crew  of  the  pnze,  but  cannot  be  intended  to 
procure  testimony  respecting  facts  not  within 
their  knowledge.  When  the  question  of  prize 
or  no  prize  is  decided  in  the  afl9i:mative,  the 
strong  motives  for  an  immediate  sentence  lose 
somewhat  of  their  force,  and  the  point  to  which 
the  testimony  in  preparatorio  is  taken,  is  no 
longer  the  (question  in  controversy.  If  another 
question  arises,  for  instance,  as  to  the  propor- 
tions in  which  thejowners  and  crew  of  the  capt- 
uring vessel  are  entitled,  the  testimony  which 
will  decide  this  question  must  be  searched  for, 
not  among  the  papers  of  the  prize  vessel,  or  the 
depositions  of  her  crew,  'but  elsewhere,  and 
liberty  must,  therefore,  be  given  to  adduce  this 
testimony.  The  case  of  a  joint  capture  has 
been  mentioned,  and  we  think,  correctly,  as  an 
analogous  case.  Where  several  cruisers  claim 
a  share  of  the  prize,  extrinsic  testimony  is  ad- 
mitted to  establish  their  rights.  They  are  not, 
and  ought  not  to  be,  confined  to  the  testimony 
which  may  be  extracted  from  the  crew.  And 
yet  the  standing  interrogatories  are,  in  some 
degree,  adapted  to  this  case.  Each  individual 
of  the  crew  is  always  asked  *whether,  [*4 1 1 
at  the  time  of  capture,  any  other  vessel  was 
in  sight.  Notwithstanding  this,  the  claimants 
to  a  joint  interest  in  the  prize  are  always  per- 
mitted to  adduce  testimony  drawn  from  other 
sources  to  establish  their  claim.  The  case  before 
the  court  is  one  of  much  greater  strength.  The 
captors  are  charged  with  direct  and  positive 
fraud,  which  is  to  strip  them  of  rights  claimed 
under  their  commissions.  Even  ii  exculpatory 
testimony  could  be  expected  from  the  prize 
crew,  the  interrogatories  are  not  calculated  to 
draw  it  from  them.  Of  course,  it  will  rarely 
happen  that  testimony  taken  for  the  sole  pur- 
pose of  deciding  the  question  whether  the  capt- 
ured vessel  ought  to  be  condemned  or  restored, 
should  furnish  sufficient  lights  for  detennining 
whether  the  capture  has  been  borm  fide  or  col- 
lusive. If  circumstances  of  doubtful  appear- 
ance occur,  justice  requires  that  an  opportunity 
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to  cxplaiu  those  circumstanceii  should  be  given ; 
and  that  fraud  should  never  be  fixed  on  an 
individual  until  he  has  been  allowed  to  clear 
himself  from  the  imputation,  if  in  his  power. 

Under  these  impressions,  the  case  must  be  a 
strong  one,  indeed;  the  collusiveness  of  the 
capture  must  be  almost  confessed  before  the 
court  could  think  a  refusal  to  allow  other  proof 
than  is  furnished  by  the  captured  vessel  justifi- 
able. In  the  cases*^  before  the  court  there  are 
certainly  many  circumstances  of  great  suspicion, 
but  none  which  do  not  admit  of  explanation. 

In  the  case  of  Tfie  George,  captured  by  the 
privateer  Flv,  the  circumstances  relied  on  to 
prove  the  collusiveness  of  the  capture  are : 
412*]  nst.  The  force  of  the  Fly.  2d.  The 
shipping  articles.  8d.  The  cargo  of  the  George. 
4th.  The  number  of  het  crew.  5th.  The  place, 
and  othfer  circumstances  of  her  capture.  6th. 
The  sending  the  mariners  on-  shore,  instead  of 
bringing  them  into  the  United  States. 

First.  The  force  of  the  Fly  may  probably 
neither  require  nor  admit  of  explanation. 

Second.  The  shipping  articles  unquestionably 
furnish  ground  of  suspicion.  But  some  light 
may  be  thrown  on  this  point  by  testimony 
showing  whether  it  was,  or  was  not,  common 
for  small  cruisers  in  the  Bay  of  Fundy  to  give 
wages  to  the  crew  instead  of  prize  money.  It 
may  be  of  still  more  importance  to  determine 
whether  each  of  the  crew,  like  Gilley,  who  was 
examined,  was  to  receive  twenty  dollars,  in  ad- 
dition to  his  wages,  for  each  prize. 

Third.  Inspecting  the  cargo  it  is  not  probable 
that  further  testimony  can  ^  adduced. 

Fourth.  Respecting  the  number  of  mariners 
on  board  the  captur^  vessel,  the  court  would 
require  some  further  information.  On  the  one 
part  it  is  asserted  that  they  are  insufficient,  and 
on  the  other  that  they  are  sufficient  for  the  al- 
leged voyage.  There  is  no  evidence  which  can 
incline  the  court  the  one  way  or  the  other. 

Fifth.  On  the  place  and  other  circumstances 
of  capture  further  information  may  certainly 
be  given.  The  (Jeorge  appears  to  have  sailed 
from  St.  Johns,  New  Brunswick,  for  the  Ha- 
vauna,  on  the  8th,  and  to  have  been  captured 
in  Long  Island  harbor,  at  anchor,  on  the  Idth 
413*1  o^  January,  1814.  The  distance  *be- 
tween  these  places  is  said  to  be  five  hours'  sail, 
with  a  favorable  wind  and  tide.  Where  did  she 
linger  during  this  interval?  Was  she  in  Etang 
harbor  during  any  part  of  llie  time?  Why  did 
she  leave  that  harbor?  Did  she  expect  a  con- 
voy? Did  a  convoy  sail  about  that  time?  Was 
it  usual  for  vessels  to  wait  for  a  convoy  at  the 
island  of  Grand  Menan?  Could  a  vessel  be  de- 
scried from  the  sea  lying  at  anchor  in  Long 
Island  harbor?  Satisfactory  answers  to  these 
questions  might  certainly  throw  some  light  on 
this  part  of  the  case,  ana  better  enable  the  court 
to  form  an  opinion  on  it. 

Sixth.  It  may  not,  perhaps,  be  easy  to  account 
for  not  bringing  in  the  crew.  Yet,  it  would 
contribute,  in  some  degree,  to  the  elucidation 
of  the  transaction,  if  the  practice  in  that  part 
of  the  country  could  be  laid  before  the  court. 
It  might  also  be  of  some  importance  to  know 
whether  the  sum  of  $100  was  usually  paid 
by  government  for  every  merchant  seaman 
brought  into  the  country,  whether  he  was  a 
British  subject  or  the  subject  of  a  neutral 
power. 
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In  the  cases  of  The  Jaiistaff  and  The  Bot?int*i 
there  are  some  points  to  be  explained  which  are 
common  to  those  cases  with  the  George,  and 
some  which  are  peculiar  to  themselves. 

Of  the  latter  class  are  the  inquiries: 

First.  Whether  it  frequently  happened  that 
unarmed  vessels,  without  a  convoy,  sailed  fn>m 
that  port,  either  for  New  London  or  for  any 
other  port  of  the  United  States,  or  for  a  foreign 
port. 

•Second.  What  is  the  character,  and  [*414 
what  the  occupation,  of  the  two  passengers  who 
were  found,  one  on  board  the  Botlmea,  and  the 
other  on  board  the  Janstaff  ?  Are  they  acquainted 
with  the  coasts  in  or  about  Long  Island  sound  ? 
Are  they  capable  of  being  supercargoes?  How 
came  thev  at  Halifax? 

In  both  cases  it  will  be  desirable  to  know 
whether  any  previous  acquaintance  existed  l>e- 
tween  the  captors  and  the  owners  of  the  capt- 
ured vessels,  and  whether  the  captors  had  bad 
ahy  previous  communication  with  the  places 
from  which  the  captured  vessels  sailed.  In  the 
cases  of  The  JannUiff  and  Bothnea  al)  the  cir- 
cumstances attending  the  capture  will  be  im- 
portant. If,  as  is  not  expected,  any  further  or 
belter  reason  can  be  given  for  putting  the  whole 
crew  on  shore,  it  may  throw  some  light  on  the 
cases.  Each  case  depends,  in  some  degree,  on 
the  points  which  have  been  suggt^sted.  They, 
are  stated  for  the  purpose  of  showing  that 
points  on  which  the  judgment  of  the  court  may, 
in  some  degree,  depend,  are  susceptible  of  ex- 
planation, and,  therefore,  ought  to  be  explain- 
ed so  far  as  it  may  be  in  the  power  of  the  par- 
ties to  explain  tHem.  It  is  not,  however,  in- 
tended to  confine  them  to  the  particular  points 
which  have  been  stated.  Full  liberty  is  given 
to  both  parties  to  adduce  further  prooi  on  every 
point  in  the  case. 

Further  proof  ordered. 

S.  C.-2  Wheat.  278. 
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*[ constitutional   law.]      [*41/> 
THE  UNITED  STATES 

COOLIDGE  ET  AL. 

QuoTf ,  whether  the  courts  of  the  United  States 
have  Jurisdiotion  of  offenses  at  comiuoo  law  against 
the  UDited  States. 

THIS  was  an  indictment  in  the  Circuit  Court 
for  the  District  of  Massachusetts,  against  tlie 

Note.— The  courts  of  the  U.  8.  have  nci  Jurtsdio- 
tion  over  crimes,  except  such  as  Is  conferred  bj 
statute  upon  them.  They  cannot  exercise  Jurisdic- 
tion under  the  common  law  alone.  Hubbard  v. 
North.  R.  Co.  3  BlRt<;hf .,  84 ;  S  0.  24  Vt.  715 ;  Ex  parte 
Cabrera,  1  Wash,  C.  C.  232 ;  Shute  v.  DaviR,  1  Pet,  C. 
C.  431 ;  Llvingrston  v.  Jefferson,  1  Ilrock.  Marsh.  203; 
U.  S.  V.  Hudson,  7  Cranch,  32 :  Mclntyre  v.  Wood.,  T 
Cranch,fl04:  U.  S.  v.  Bevans,  3  Wheat,  338 :  Moffat  v. 
S<»ley,  t  Paine,  108;  Ex  parte  Bollman,  4  Cranch,  75; 
U.  8.  V.  LIbby,  1  Wood.  &  M.  221 :  U.  S.  v.  New  U. 
Bridge.  1  Wcx)d.  &  M.  401 ;  U.  8.  v.  Wilson,  3  Blatchf . 
*;«> ;  U.  S.  V.  Lancaster,  2  McLean,  431 ;  U.  S.  v. 
Irwin,  6  McLean,  178.;  IT.  8.  v.  Ramsay,  Hempst.  481. 
Except  offenses  committed  on  the  biich  seas,  or  in 
such  places,  there  are  no  felonies  against  the  United 
States,  cognizable  by  courts  of  the  United  States, 
except  those  which  are  expressly  made  »o  by  act  of 
Congress.    U.  8.  v.  Shepherd,  1  Hugh,  520. 
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defendants,  for  forcibly  rescuing  a  prize,  which 
bad  been  captured  and  taken  possesHion  of  by 
two  American  privateers.  The  captured  vessel 
was  on  her  way,  under  the  direction  of  a  prize- 
master  and  crew,  to  the  port  of  Salem  for  adju- 
dication. The  indictment  laid  the  offense  as 
committed  upon  the  high  seas.  The  question 
made  was,  whether  the  Circuit  Court  has  juris- 
diction over  common  taw  offenses  against  the 
United  States,  on  which  the  judges  of  that 
court  were  divided  in  opinion. 

The  Att^imey-Geiiierat  stated  that  he  had  giv- 
en to  this  case  an  anxious  attention ;  as  much  so, 
he  hoped,  as  his  public  duty,  under  whatever 
view  of  it,  rendered  necessary.  That  he  had 
also  examined  the  opinion  of  the  court,  deliv- 
ered at  February  term,  1813,  in  the  case  of  The 
United  States  v.  Hudson  and  Goodwin.  That 
considering  the  point  as  decided  in  that  case, 
whether  with  or  without  argument,  on  the 
part  of  those  who  had  preceded  him  as  therep- 
416*1  resentative  *of  the  government  in  this 
court,  he  desired  respectfully  to  state,  without 
saying  more,  that  it  was  not  his  intention  to  ar- 
gue it  now. 

Story,  J.  I  do  not  take  the  question  to  be 
.'Viiled  by  that  case. 

Johnson,  J.  I  considered  it  to  be  settled  by 
the  authority  of  that  case. 

Washington,  J.  Whenever  counsel  can  be 
found  ready  to  ar^jue  it,  I  shall"  devest  myself 
of  all  prejudice  ansing  from  that  case. 

LnTNGSTON,  J.  I  am  disposed  to  hear  an  ar- 
gument on  the  point.  This  case  was  brought 
up  for  that  purpose,  but  until  the  question  is 
re-argued,  the  case  of  The  United  States  v.  Hud- 
mn  and  Gotxiwin  must  be  taken  as  law. 

Johnson,  J. ,  delivered  the  opinion  of  the  court : 
Upon  the  question  now  before  the  court  a 
difference  of  opinion  has  existed,  and  still  ex- 
ists, among  the  members  of  the  court.  We 
sliould.  therefore,  have  been  willing  to  have 
heard  the  question  discassed  upon  solemn  ar- 
gument. But  the  Attorney-General  has  de- 
clined to  argue  the  cause;  and  no  counsel  ap- 
pears for  the  defendant.  Under  these  circum- 
stances the  court  would  not  choose  to  review 
their  former  decision  in  the  case  of  The  United 
States  V.  Hudson  and  Goodwin,  or  draw  it  into 
417*]  doubt.  They  *will,  therefore,  certify 
an  opinion  to  the  Circuit  Court  in  conformity 
with  that  decision. 
Certifieate  for  the  defendant. 

Rev'g-l  Gall.  488. 

ated-:  How.  637 ;  6  Wall.  488 ;  8  Otto,  846 ;  10  Otto, 
rs ;  1  Wood.  &  M.  438, 448, 47;e ;  8  Blatohf.  48» ;  3  CUff ,  66. 


[prize.] 

THE  ST.  NICHOLAS. 
Meyeb  £T  al..  Claimants, 

A  question  of  proprietary  interest. 

Where  enemy's  property  is  fraudulently  blended 
in  the  eame  claim  with  neutral  property,  the  latter 
w  liable  to  share  the  fate  of  the  former. 

\~Vidt  1  GallisoQ,  488,  for  the  learned  and  elab- 
orate opinion  of  Mr.  J.  Story,  in  the  Circuit  Court, 
in  this  case,  tendinir  to  show  that  ail  offenses  with- 
in the  admiralty  Jurisdiction  are  cognizable  by  the 
Cinmlt  Court,  and  in  the  absence  of  positive  law,  are 
punishable  by  fine  and  Imprisonment. 
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APPEAL  from  the  Circuit  Court  of  Georgia. 
ThiH  vessel  and  the  cargo  were  libeled  as 
prize  of  war.  The  ship  was  claimed  by  John 
E.  Smith,  the  supercargo,  in  behalf  of  John 
Meyer,  alleged  to  be  a  Russian  subject  residing 
at  bt.  Petersburg.  The  cargo  consisted  of  log- 
wood and  cotton,  200  bales  of  which  were 
claimed  by  Smith,  in  behalf  of  Platzman  & 
Gkeler,  also  alleged  to  be  Russian  merchants  of 
St..  Petersburg.  The  remainder  of  the  cargo, 
consisting  of  950  bales  of  cotton,  and  58  tons  of 
logwood,  were  ^claimed  in  behalf  of  [*418 
John  Inerarity,  a  Scotchman,  domiciled  at  Pen- 
sacola,  and  an  adopted  Spanish  subject.  The 
vessel  was  restored  in  the  District  Court,  and 
the  cargo  condemned,  except  the  logwood, 
which  was  restored.  Both  parties  appealed  to 
the  Circuit  Court,  and  the  cause  was  then  heard 
and  considered ;  but  that  court,  under  the  in- 
fluence of  personal  considerations,  rendered 
only  9k  pro  forma  decree,  affirming  the  sentence 
of  the  District  Court,  at  the  same  time  express- 
ing a  strong  opinion  that  both  vessel  and  cargo 
were  liable  to  condemnation.  The  cause  had 
been  continued  at  the  last  term  of  this  court 
for  further  proof,  but  no  further  proof  was  pro- 
duced at  the  present  term. 

The  cause  was  argued  by  Key  and  Harper 
for  the  appellants  and  claimants,  and  by  Pink- 
ney  and  Charlton  for  the  respondents  and 
captors. 

Johnson,  J.,  delivered  the  opinion  of  the 
court  as  follows: 

This  case  presents  itself  in  this  court  under  a 
cloud  of  circumstances  unusually  threatening. 
There  is  scarcely  wanting  in  it  one  of  those 
characteristics  by  which  courts  of  admiralty  are 
led  to  the  detection  of  neutral  fraud.  Whether 
we  consider  the  persons  who  conduct  the  voy- 
age, the  original  character  of  the  vessel,  the 
time  and  circumstances  of  the  transfer,  the  trade 
she  has  since  been  engaged  in,  the  funds  with 
which  that  trade  has  been  transacted,  or  the 
manner  in  which  it  has  been  conducted,  we  find 
all  the  hopes  and  wishes  of  the  adventure  cen- 
tering *in  the  hostile  countr}'.  La  [*419 
French,  the  master,  is  a  native  Dane,  a  natural- 
ized American  citizen,  a  Russian  subject,  and 
finally,  domiciled  and  his  family  residing  in 
Great  Britain,  but  (as  he  declares  himself)  nav- 
ing  no  particular  residence.  Smith,  the  super- 
cargo, IS  a  native  Englishman,  but  a  natural- 
ized citizen  of  the  United  States.  He  has  resided 
nearly  80  years  in  Baltimore,  where  the  war  finds 
him.  He  sails  for  Libson;  from  thence  to 
Great  Britain;  and  is  almost  immediately,  with- 
out showing  any  pretensions  to  such  credit,  em- 
ployed by  an  opulent  house  of  trade  to  take 
charge  of  this  adventure,  with  a  latitude  of 
discretion  which  could  be  the  result  only  of 
long  acquaintance,  or  very  strong  recommen- 
dations. Such  men  are  the  proper  instruments 
of  belligerent  or  neutral  fraud;  they  are 'the 
avowed  panders  of  the  mercantile  world ;  their 
consciences  are  in  the  market.  Having  no  na- 
tional character  or  feeling,  and  but  very  few 
qualms  of  any  other  kind,  their  talents  and 
fidelity  to  their  employers,  like  those  of  the 
bravo,  are  sought  out  by  the  projectors  of  iniq- 
uitous adventure.  And  who  are  Meyer,  and 
Platzman  and  Gosler?  They  are  introduced  in 
the  bills  of  the  day  as  very  important  person- 
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ajB^;the  one  was  the  owner  of  the  ship,  the 
other  of  the  cargo ;  but  we  find  them  acting  a 
part  conspicious  only  for  it8  insignificance. 
They  cross  the  stage  and  disappear.  It  is  a 
circumstance  which  scarcely  admits  of  explana- 
tion, that  Meyer  never  exercised  a  single  act  of 
ownership  over  this  vessel.  He  resides  at  St. 
Petersburg,  she  is  lying  at  Cronstadt.  He  pur- 
chases her,  for  aught  we  know,  without  having 
420*]  ever  seen  *her,  of  a  person  whom 
nobody  knows,  and  whom  nothing  connects 
with  the  vessel ;  is  introduced  by  a  Mr.  Nicholas, 
of  Virginia,  to  the  master,  leaves  him  in  com- 
mand, and,  from  that  time  to  the  present,  docs 
not  give  him  one  order,  nor  writes  a  single  let- 
ter to  him.  If  we  could  suppose  it  possible 
that  there  was  no  correspondence  between  them 
from  the  31  st  of  July,  1812,  when  the  ship  was 
purchased,  to  the  22d  Decemlxjr,  when  she 
was  chai'tered  to  Platzman  &  Gosler,  at  least  he 
would  have  written  at  that  time  and  inclosed 
the  master  a  copy  of  the  charter-party,  and  a 
letter  of  instructions  to  regulate  his  conduct  in 
the  distant  and  perilous  voyage  on  which  he  was 
about  to  enter.  But  we  find  La  French  with- 
out one  scrap  of  instruction  from  the  sup- 
posed owner,  and,  in  all  things,  yielding  im- 
plicit obedience  to  the  supposed  agent  of  Platz- 
man &  Qosler.  whose  interests  might  very  well 
have  been  in  many  things  inconsistent  with 
those  of  the  charterer.  And  what  is  not  less 
remarkable,  although  he  acknowledges  that  he 
must  have  been  eighteen  months  or  two  years 
.master  of  the  same  ship  prior  to  the  sale  to 
Meyer,  we  find  notliin^  about  him  or  the  ves- 
sel by  which  we  can  discover  who  the  former 
owner  was,  and  when  he  is  asked  who  executed 
the  bill  of  sale  to  Meyer,  his  reply  is,  he  does 
not  know ;  thus  leading,  fairly,  to  a  conclusion 
that  reasons  exist  now,  and  existed  formerly, 
for  rendering  such  a  correspondence  either  un- 
necessary or  unsafe  to  accompany  the  ship.  As 
to  Platzman  &  Gosler,  the  same  observation  is 
strikingly  applicable  to  them.  From  the  mo- 
ment they  launch  their  bark  upon  the  ocean  she 
421*]  becomes,  as  to  them,  *a  perfect  derelict. 
Not  one  anxious  inquiry,  not  one  expreasion  of 
feeling,  is  communicated  by  letter  to  their  agent 
in  London.  Such,  at  least,  we  have  a  right  to  in- 
fer from  the  non-production  of  any  such  corres- 
pondence upon  the  order  for  further  proof .  And, 
upon  the  supposition  of  the  fairness  of  this 
transaction,  the  existence  of  letters  to  prove  it 
fair  was  unavoidable;  for  the  letter  of  the  22d 
December  expressly  calls  for  correspondence 
prior  to  that  aate,  and  having  relation  to  this 
adventure.  Besides  that,  as  difiiculties  thick- 
ened upon  the  adventure  in  Pensacola,  bills  on 
bills  were  drawn  upon  the  British  house,  and 
letters  on  letters  sent  under  cover  to  them,  it 
would  have  followed  that  communications 
would  be  made  to  the  Russian  house,  aqd  bills 
drawn  for  reimbursement.  But  over  all  this 
there  rests  an  ominous  silence. 

Nor  is  there  any  intrinsic  skill  in  the  ma- 
chinery of  this  transaction.  It  can  neither  claim 
the  praise  of  genius  in  its  invention  nor  of  skill- 
ful execution  in  the  adaptation  of  its  parts.  The 
very  inception  of  it  is  laid  in  a  bimgling  artifice 
that  would  not  cheat  a  novice  in  the  arts  of  com- 
mercial evasion.  It  bears,  on  the  face  of  it,  the 
record  of  its  own  conviction,  and  confesses  itself 
to  be,  what  it  was  intended  to  be,  nothing  but  a 
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neutral  cloak     The  corresiM)ndents,  Simpson 
&  Co.,  to  whom  the  letter  of  the  22d  of  Decem- 
ber is  addressed,  are  expressly  instructed  to  at- 
tach that  letter  to  the  invoice  and  bill  of  lading, 
in  order  to  supix)n  the  Russian  national  char- 
acter.    This,  of  itself,  is  conclusive  to  show  that 
this  evidence  constituted  no  part  of  the  mer- 
cantile transaction  *betwecn  the  parties.  [*422 
For,  when  was  it  ever  heard  of  that  a  letter, 
which  contains  in  it  the  whole  evidence  upon 
which  a  correspondent  purchases,  advances,  and 
negotiates  to  a  great  amount,  is  thus  to  be  thrown 
to  the  winds,  or  returned  to  the  hands  of  him 
who  is  interested  in  suppressing  it?   And  every 
step  that  we  advance  m  the  proffress  of  this 
transaction,  we  find  new  light  breaking  in  upon 
us  to  make  manifest  its  realcharacteristics.  The 
letter  itself,  in  which  the  whole  adventure  orig- 
inates, bears,  on  the  face  of  it,  obvious  symp- 
toms of  that  over  anxiety  which  never  fails  to 
accompany  a  conscience  ill  at  ease.     In  a  letter 
to  a  man,  to  whom  such  facts  must  have  been 
wholly  indifferent,  it  brings  together,  into  one 
view,  a  number  of  facts  to  which  the  English 
merchants  (at  least)  know  that  courts  of  admi- 
ralty are  in  the  habit  of  attaching  importance 
in  deciding  on  questions  pf  fraud  or  belligerent 
rights;  as.  for  instance,  to  show  that  the  ship 
had  been  previously  engaged  in  neutral  trade, 
they  say : '  'After  the  discharge  of  a  cargo  of  Rus- 
sian produce  at  this  port."    And  that  it  may 
appear  that  this  adventure  had  not  recently 
originated,  they  say:  *'  Our  friends,  Messrs.  A. 
Glennie,  Son  &  Co. ,  with  whom  we  have  some 
time  corresponded  on  this  subject."  &c.     Thia 
letter,  which  is  all-important  to  the  decision  of 
the  cause,  calls  forth  some  more  remarks.     It 
contains  a  singular  congeries  of  powers,  instruc- 
tions and  facts.  It  is  the  only  evidence  we  have 
that  the  vessel  ever  was  chartered  for  this  voy- 
age.    The  only  article  of  instructions  to  Meyer 
is  to  be  found  here;  the  only  evidence  of  die 
right  of  A.  Glennie  &  Co.  'to  act  for  [*4r2:i 
Platzman  &  Gosler,  is  contained  in  it.     Nor  is 
there  anything  else  that  would  have  directed 
the  house  of  Simpson  &  Co.    in  their  trans- 
actions, had  that  house  been  in  existence  when 
the  vessel  arrived  at  Pensacola.     It  may  well 
be  asked,  would  A.  Glennie  &  Co.  have  been 
satisfied  to  part  with  so  important   a  vouch- 
er for  their  transactiofis  as  agents  in  this  large 
adventure,  had  there  been  anything  real  in  it? 
Or  would  so  many  persons  have  been  satisfied 
to  stake  their  fortunes  on  this  itinerant  docu- 
ment, which  was  to  give  its  light  and  pass  on. 
perhaps  never  to  return  again?    But  if  it  did 
not  bear  upon  the  face  of  it  such  palpable  marks 
of  its  fictitious  character,  the  conduct  of  the 
several  persons  who  affected  to  be  governed  by 
it  would  sufficiently  show  that  it  was  a  paper 
of  no  authority.     It  is  to  be  remarked  that  on 
some  points  this  letter  of  the  22d  of  December, 
in  which  alone  Platzman  &  Gosler  appear  in  a 
tangible  form,  is  explicit  and  positive.    On  oth- 
ers, it  yields  unbounded  discretion  to  A.  Glennie 
&  Co.  to  instruct  Simpson  &  Co.,  to  whom  it  is 
directed,  in  his  conduct  in  that  agency.     With 
regard  to  two  things,  it  yields  no  discretion : 
First,  as  to  the  article  which  is  to  be  purchased, 
whicli  is  expressly  limited  to  cotton.    Secondly, 
as  to  the  homeward  destination  of  the  ship  and 
cargo,   which  is  exclusively  to  Gotten  burgh. 
Yet  we  find  that  on  the  22d  of  February  and 
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the  8d  of  Marcli.  1813,  A.  Glennie  &  Co.  give 
Smith  instructions  authorizing  a  deviation  from 
th<'  orders  of  their  principal,  not  only  as  to  the 
articles  of  which  the  cargo  might  consist,  but  as 
424*]  to  the  voyage  from  New  Orleans,  ♦em- 
powering him  even  to  charter  the  vossel,  and 
limiting  him  in  the  purchase  of  cotton  to  the 
price  of  eight  cents,  when  Platzman  &  Gosler 
prpjicribe  no  limits,  and,  in  fine,  taking  the  pow- 
er, both  as  to  vessel  and  cargo,  out  of  the  hands 
of  Simpson  &  Co. ,  to  whom  the  letter  of  Platz- 
man &  Oosler  is  directed,  and  placing  the  ad- 
venture altogether  under  the  control  of  Smith, 
a  man  whom  they  appoint,  for  aught  we  know, 
without  any  authority  from  their  principal,  and 
whose  presence  was  altogether  unnecessar}^  un- 
der the  supposition  that  Platzman  &  Gosler  had 
renlly  aildressed  themselves  to  Simpson  &  Co., 
to  load  the  vessel  on  their  account.  But  this  is 
not  all:  in  every  step  of  this  transaction,  the 
parties  betray  a  consciousness  of  the  necessity 
of  artifice,  and  in  every  attempt  to  resort  to  it, 
beirav  more  of  a  disposition  than  a  talent  for 
fraua.  Well  aware  that  it  is  necessary  to  keep 
up  a  correspondence  with  the  supposed  neutral. 
Smith  resorts  to  a  method  in  which  he  supposes 
he  may  covertly  correspond  with  the  English 
house,  while  he  keeps  up  the  appearance  of  cor- 
responding with  the  neutral  claimant.  We  find 
a  most  minute  detail  of  all  his  tran.sactions,  and 
the  events  of  the  vovage  contained  in  a  series  of 
letters  directed  to  Platzman  &  Grasler,  but  uni- 
formly transmitted  open,  and  under  cover  to  the 
persons  really  to  be  informed — the  hostile  house. 
This  is  a  shallow  artifice.  The  belligerent  must 
be  fatuous  who  could  be  duped  by  it.  And, 
unfortunately  for  the  claimants,  the  letters,  on 
the  face  of  them,  contain  evidence  to  prove  for 
whom  they  were  reallv  intended.  Strike  out 
425*]  the  names  of  *PIatzman  &  Go.sler,  and 
insert  that  of  A.  Glennie  &  Co. ,  and  they  will  be 
found  to  be  written  with  a  view  to  satisfy  several 
passaKes  in  his  general  letter  of  instnictions,  of 
the  2a  of  February,  from  A.  Glennie  &  Co. 

This  a^ected  correspondence  with  Platzman 
&  Qosler  commences  on  the  24th  of  May,  1818, 
and  in  the  letter  of  that  date,  and  that  of  the 
5th  of  June  following,  there  are  very  striking 
proofs  of  the  nature  and  views  of  that  corres- 
pondence. In  the  letter  of  the  25th  of  Decem- 
ber, 1813.  which  may  be  called  the  magna  ehar- 
ta  of  this  adventure,  it  will  be  recollected  Platz- 
man &  Gosler  are  made  to  say,  that  as  they  live 
in  80  remote  a  place  as  St.  Petersburg,  Simpson 
must  receive  his  instructions  about  the  cargo  of 
cotton  altogether  from  A.  Glennie  (fe  Co. ;  and 
in  the  letters  of  the  2d  of  February  and  5th  of 
March,  above  referred  to.  Smith  receives  his  in- 
structions altogether  from  A.  Glennie  &  Co. , 
and  yet,  when  he  writes  to  Platzman  i^  Gosler 
on  the  24th  of  May,  and  announces  his  intended 
vovage  to  Liverpooljfiu  express  violation  of  their 
orders),  he  adds:  **  There  I  shall  hope  to  receive 
your  instructions  about  the  disposal  of  the  car- 
go." This,  to  the  London  house  of  A.  Glennie 
ii  Co.,  was  perfectly  intelligible.  It  will  also  be 
recollected  that  in  the  letters  from  A.  Glennie 
4 Co.,  of  the  2d  of  February,  Smith  is  expressly 
iu»tructed  to  communic»ite  all  necessarj-  infor- 
mation, 8o  as  to  govern  them  In  making  insur- 
ance; and  yet  in  these  letters  to  Platzman  & 
Gosler  he  affectedly  observes  that  he  sends  them 
open  to  A.  Glennie  &  Co.,  in  order  to  direct 
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their  conduct  *in  case  Plstzman  <fe  Gos-  [*420^ 
ler  should  have  instructed  tliem  to  make  insur- 
ance. When  to  all  these  considerations  we  add 
that  this  adventure,  in  fact,  originates  in  a  hos- 
tile country,  and  never  appears  to  look  to  any 
other  termination,  and  that  the  funds  on  which 
it  was  projected  were  altogether  English,  we 
are  satisfied  that  the  ship,  and  the  200  Imles  of 
cotton,  laden  professedly  on  account  of  Platz- 
man &  Gosler.  are  not  owned  Jis  claimed.  With 
regard  to  the  ship  some  additional  reasons  might 
be  urged ;  but  the  foregoing,  as  applying  to  that 
whole  claim,  we  deem  sufficient. 

With  regard  to  the  claim  of  Inerarity,  the 
question  there  rests  between  positive  swearing 
and  irreconcilable  circurastanct^s.  And  it  is  a. 
melancholy  truth,  that  forces  itself  upon  the  ob- 
servation of  everyone  who  is  conversant  with 
courts  of  admiralty,  that  positive  oaths  are  too 
often  the  most  unsatisfactory  evidence  that  can 
be  resorted  to.  A  species  oi  casuistry  or  moral 
sophistry  seems  to  have  acquired  too  great  an 
ascendancy  over  the  witnesses  who  sometimes- 
appear  in  those  courts. 

With  regard  to  the  logwood,  nothing  can  be 
said  against  it,  except  that  we  find  it  in  bad 
company.  There  is  no  evidence  in  the  case 
which  can  induce  a  belief  that  it  belonged  to 
anyone  but  Inerarity.  Not  so  with  the  cotton ; 
except  in  his  own  oath,. and  in  the  invoice,  he  is 
nowhere  recognized,  among  the  acting  parties, 
as  owner  of  this  cargo.  The  evidence  of  an 
invoice  on  such  a  subject  is  literally  reduced  to 
nothing  in  the  prize  courts;  and  his  own  affi- 
davit will  be  considered  in  due  time.  We  will 
inquire  into  *the  circumstances  which  [*427 
involve  him  in  suspicion,  and  see  how  these 
circumstances  are  explained. 

It  is  in  evidence  that  on  the  arrival  of  Smith 
at  Pensacola,  and  his  ascertaining  the  imprac- 
ticability of  loading  the  ship  on  account  of  his 
owners,  at  the  limited  price.  Inerarity  himself 
advised  him.  as  he  says,  in  his  letter  of  the  24th 
of  May,  to  go  to  New  Orleans  for  the  punwae  of 
endeavoring  to  obtain  freight.  From  this  it  is 
evident  that  at  that  time  he  had  no  intention  to 
embark  in  a  shipment  of  cotton.  The  oppor- 
tunity of  securing  this  vessel  at  such  a  time 
would  otherwise  have  been  eagerlv  caught  at. 
On  going  to  New  Orleans,  Smith  falls  in  with 
Milne,  who  finally  ships  the  whole  of  this  parcel 
of  cotton  through  Inerarity. 

The  bills  of  lading  and  invoice  are  made  out 
to  Inerarity,  but  Milne  transmits  the  cotton  to 
him,  not  generally,  but  expressly  to  be  laden 
on  board  this  ship.  In  all  this  transaction, 
Milne  is  the  real  d^txfacU.  He  procures  the 
cargo,  for  which  Smith  pays  him  a  commission ; 
he  transmits  the  cotton ;  Inerarity  never  appears 
but  as  the  agent  of  Milne.  And  when  Smith 
speaks  of  the  shipper,  which  he  often  does  in 
his  letters  to  La  French,  he  speaks  of  him  as 
Inerarity's  friend. 

But  it  is  contended  that,  by  this  expression, 
we  are  to  understand  Inerarity  himself ;  that  he 
was  the  neutral  Spaniard  spoken  of  as  the 
shipper  in  Smith's  letters  to  Platzman  &  Gosler, 
and  as  no  other  shipper  appears  in  the  case  but 
Inerarity's  friend,  and  Inerarity  himself,  they 
must  mean  the  same  person.  This  idea  is 
ingeniously  taken  up  from  an  expression 
*in  Smith's  answer  of  the  12th  October,  [*428 
to  Inerarity's  letter  of  the  6th,  relative  to  the 
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ed  to  admit  of  discussion.  But  to  this  rule 
there  are  many  exceptions.  If  the  neutral  be 
guihv  of  fraudulent  or  unneutral  conduct,  or 
has  mteri)osed  himself  to  assist  the  enemy  in 
carrying  on  the  war,  he  is  justly  deemed  to 
liave  forfeited  his  title  to  freight.  Hence,  the 
carrying  of  contraband  goods  to  the  enemy; 
the  engaging  in  the  coasting  or  colonial  trade 
of  the  enemy;  the  spoliation  of  papers,  and  the 
fraudulent  suppression  of  enemy  interests,  have 
been  held  to  affect  the  neutral  with  the  forfeit- 
ure of  freight,  and  in  cases  of  a  more  flagrant 
character,  such  as  carrying  dispatches  or  hos- 
tile military  passengers,  an  engagement  in  the 
transport  service  of  the  enemy,  and  a  breach  of 
blockade,  the  penalty  of  contiscation  of  the  ves- 
sel has  also  l>een  inflicted.'  By  the  modern 
388*1  law  of  nations,  provisions  *are  not,  in 
general,  deemed  contraband ;  but  ihey  may  be- 
come so,  although  the  property  of  a  neutral,  on 
account  of  the  particular  situation  of  the  war, 
or  on  account  of  their  destination.'  If  destined 
for  the  ordinary  use  of  life  in  the  enemy's 
country  they  are  not,  in  ircneral,  contraband; 
but  it  is  otherwise  if  destined  for  military  use. 
Hence,  if  destined  for  the  army  or  navy  of  the 
enemy,  or  for  his  ports  of  navtU  or  military 
equipment,  they  are  deemed  contraband.^  An- 
other exception  from  being  treated  as  contra- 
band is,  where  the  provisions  are  the  growth  of 
the  neutral  exporting  country.  But  if  they  be 
the  growth  of  the  enemy's  country,  and  more 
especially  if  the  property  of  his  subjects,  and 
destined  for  enemy's  use,  there  does  not  seem 
any  good  reason  for  the  exemption;  for,  as  Sir 
William  Scott  has  observed,  in  such  case  the 
party  has  not  only  gone  out  of  his  way  for  the 


'  supply  of  the  enemy,  but  he  has  assisted  him 
by  taking  off  his  surplus  commodities.^  But 
it  is  argued  that  the  doctrine  of  contraband 
cannot  apply  to  the  present  case,  because  the 
destination  was  to  a  neutral  country ;  and  it  is 
certainly  true  that  goods  destined  for  the  use  of 
a  neutral  country  can  never  be  deemed  contra- 
band, whatever  may  be  their  character,  or  how- 
ever well  adapted  to  warlike  purposes.  But  if 
such  goods  are  destined  for  the  direct  and 
*avowed  use  of  the  enemy's  army  or  [*389 
navy,  we  should  be  ^lad  to  see  an  authority 
which  countenances  this  exemption  from  for- 
feiture, even  though  the  property  of  a  neutral. 
Suppose,  in  time  of  war,  a  British  fleet  wer<» 
lying  in  a  neutral  port,  would  it  be  lawful  for 
a  neutral  to  carry  provisions  or  munitions  of 
war  thither,  avowedly  for  the  exclusive  supply 
of  such  fleet?  Would  it  not  be  a  direct  inter- 
position in  the  war,  and  an  essential  aid  to  the 
enemy  in  his  hostile  preparations?  In  such  a 
case  the  goods,  even  if  belonging  to  a  neutral, 
would  have  had  the  taint  of  contraband  in  it.s 
most  offensive  character,  on  account  of  their 
destination;  and  the  mere  interposition  of  a 
neutral  port  would  not  protect  them  from  for- 
feiture.* Strictly  speaking,  however,  this  is 
*not  a  question  of  contraband;  for  that  [*300 
can  arise  only  when  the  property  belongs  to  a 
neutral,  *ana  here  the  property  belong-  [*39 1 
ed  to  an  enemy,  and,  therefore,  was  liable,  at 
all  events,  to  condemnation.  But  was  the  voy- 
age lawful,  and  such  as  a  neutral  could,  with 
good  faith,  and  without  a  forfeiture,  engage  in? 
It  has  been  solenmly  adjudged  that  being  en- 
gaged in  the  transport  service,  or  in  the  con- 
veyance of  military  persons  in  his  employ,  are 


1.— Bvnk,  (purest.  J.  Pub.  c.  U,  1  Rob.  287,  The 
Sarah  Chi-istlna:  lb.  288;  The  Haase :  lb.  296,  The 
Emanuel ;  2  Kob.  101,  The  linmanuel ;  lb.  299,  The 
Atlas:  lb.  lOi,  The  Rising  Sun :  4  Rob.  169,  The 
Maddnna  del  Kurso ;  3  Rob.  295,  The  Xeutralltat ;  2 
Rob.  128.  The  Welvart;6  Rob.  420,  The  Friendship. 

2.— 1  Rob.  189,  The  Jonge  Margaretha. 

3.— Ibid. 

4.-Ibld. 

6.— Articles  which  are  exclusively  useful  for  war- 
like puruoses,  are  always  contraband,  when  destin- 
ed for  the  enemy:  those  of  promiscuous  use,  in 
war  and  in  ))eace,  only  become  so  under  particular 
circumKtances.  Grotiu8,de  J.  B.  ac  P.  1,  3,  c.  1,  s. 
5;  Vattel,  1, 3,  c.  7.  s.  112.  Amon^r  the  latter  class 
are  included  naval  stores  and  provisions ;  though 
Vattel  considers  naval  stores  as  alwavs  con tratMuid, 
whilst  he  holds  that  provisions  only  become  so 
imder  peculiar  circumstances.  **Le8  choses  qui 
sont  d'un  usage  partlculier  pour  la  gruerre,  et  dont 
on  enip^che  le  transport  chez  Tonnemi  s'appellent 
marehandises  de  contrebande.  Telles  sont  les 
amies,  les  munitions  de  Kuerre.  les  bois,  et  tout  ce 
qui  sert  d  la  construction,  et  A  1  armementdes  vais- 
seaux  de  guerre,  les  chevaux,  et  les  vlv-res  m6mes 
en  eertaines  occasions,  ou  Ton  esp^re  de  r^uire 
I'ennemi  par  la  faim."  But  Bynkershoek  reasons 
affalnst  admittinir  into  the  list  of  contraband,  arti- 
cles of  promiscuous  use,  and  the  materials  out  of 
which  warlike  articles  are  formed.  2  J.  Pub.  1.  1, 
c.  10.  He,  however,  states  that  materials  for  huild- 
ing  ships  may  be  prohibited  under  certain  circum- 
stances. *'  Quandoque  tamen  accldit,  ut  et  navlum 
materia  prohibeatur,  si  hostis  ea  ouam  raaxime 
indiveat,  ot  absiiuc  oa  commode  bellum  grerere 
baud  posslt.  Quum  Ordines  Generates  in  s.  2, 
edict!  contra  Lysitanos  Dec.  31, 1667,  ils,  quae  com- 
muni  populorum  usu  contnibanda  censentur,  Lysi- 
tanos juvari  vetuissent,  specialitcr  addunt  in  s.  3, 
ejusdeni  edicti,  quia  nihil  nisi  mari  a  Lysitanos 
metuehant,  ne  qub  etiam  navlum  materiam  lis 
advehere  vellet,  palam  sic  navlum  a  contrabandis 
dlstinetu,  sf»d  ob  spccialem  rati(mem  addlta.  Ub 
eandem  ciuistim  navium  materia  conjunfritur  cum 
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instrumentis  belli  in  s.  2,  d.    Edicti  contra  Ansrlos 
Dec.  5,   1652,  et  in   Edicto  Ordinum   GeDeralfum 
contra  Francos  9,  Mart.  1689.    Sed  sunt  hae  excep- 
tiones,  quae  re^uiam  conflrmant."    So  also  of  pro- 
visions, they  are  not,  in  greneral,  contraband ;  but 
if  the  produce  of  an  enemy's  country,  and  not 
destined  for  the  ordinary  sustenance  of  human 
life,  but  for  military  or  naval  use,  they  become 
contraband,  aocordinr  to  the  law  of  Bng-land.  And 
articles,  the  grrowth  or  the  neutral  exportlnu-coufi- 
trv,  are  not  contralMind,  thoujrb  carried  in  toe  ves- 
sels of  another  country.     4  Rob.  161,  The  Apollo. 
And  the  benefit  of  the  principle  is  extended  to 
maritime  countries  exporting  the  produce  of  neigh- 
boring interior  di^itricts,   whose    produce    those 
c<iun tries  are  usually  employed  in  exporting.  In 
the  ordinary  course  of  their  trade.     lb.  354.  The 
Evert.    But  the  law  of  France  and  Spain  does  not 
consider  provisions  as  conti-aband.    Ordon nance 
de  la  Marine,  13,  tit.  9,  des  Prises  art.  11.    D'Ha- 
breu  sobre  las  Presas,  part  1,  c.  10,  p.  136.    And 
Valin  states  that,  both  by  the  law  of  France  and 
the  common  law  of  nations,  provisions  are  contra- 
band only  when  destined  to  oesieged  or  blockaded 
places.    But  he  asserts  that  naval  stores  were  con- 
traband at  the  time  he  wrote  (1758)  and  had  been 
so  since  the  beginning  of  that  century,  which  they 
were  not  formerlj'.    Surl'  Ord.  lb.  Pothler,  com- 
menting on  the  same  article  of  the  ordinance,  ob- 
serves :  **A  regard  des  munitions  debouche  que  des 
sujets  des  puissances  neutres  envoicnt  d  nos  eone- 
miB,  elles  ne  sont  point  census  de  oontrabande.  oi 
par  cons^uent  sujettes  A  confiscation  ;  sauf  dans 
un  seul  cas,  qui  est  lorsqu'ellee  sont  envoy^A 
une  place  assi^te  ou  bloqu^."   De  Propriety,  No. 
104.    By  the  Swedish  ordinance  of  1715,  contraband 
articles  are  declared  to  be  those  **  qui  peuvent  ^ire 
employees  pour  la  guerre."    The  Danish  ordinance 
of  1650  (provided  for  the  subsisting  war  with  Swe- 
den), contains  a  long  list  of  contraband  articles, 
among  which  are  included  naval  stores  and  prt>vt»- 
ions.    The  modern  conventional  law  of  nations  ha« 
generally  excluded   provisions  and  naval  stores 
from  the  list  of  contraband,  and  In  all  the  treaties 
made  by  the  United  States  since  they  were  an  in- 
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acts  of  hostility  which  subject  the  property  to 
confiscation.^     And  the  carrying  of  dispatches 
from  tlie  colony  to  the  mother  country  of  the 
enemy  has  subjected  the  party  to  the  like  pen- 
alty.-'    And  in  these  cases,  the  fact  that  the 
voyage  was  to  a  neutral  port  was  not  thought 
to  change    the  character  of  the  transaction. 
The  principle  of  these  determinations  was  as- 
serted to  be  that  the  party  must  be  deemed  to 
place  himself  in  the  servfce  of  the  hostile  state, 
302*]  and  "^assist  in  warding  off  the  pressure 
of  the  war,  or  in  favoring  its  offensive  projects. 
Now,  we  cannot  distinguish  these  cases,   in 
principle,   from  that  hetore  the  court.     Here 
IS  a  cargo  of  provisions  exported   from  the 
enemy's  countrj*,  with  the  avowed  purpose  of 
supplying  the  army  of  the  enemy.     Without 
this  destination  they  would  not  have  been  per- 
mitted to  be  exported  at  all.     Can  a  more  im- 
portant or  essential  service  be  performed  in 
favor  of  the  enemy?    In  what  does  it  differ 
from  the  case  of  a  transport  in  his  service? 
The  property,  nominally,  belongs  to  individ- 
uals   an^    is   freighted,    apparently,    on   pri- 
vate account,  but,  in  reality;,  for  public  use. 
and  under  a  public  contract  implied  from  the 
very  permission  of  exportation.     It  is  vain  to 
contend  that  the  direct  effect  of  the  voyage  was 
not  u>  aid  the  British  hostilities   against  the 
United  States.     It  might  enable  the  enemy,  in- 
directly,   to    operate    with    more    vigor    and 
promptitude  against  us,  and  increase  his  dispos- 
able force.     But  it  is  not  the  effect  of  the  par- 
ticular transaction  that  the  law  regards,  it  is 
the  general  tendency  of  such  transactions  to 
assist  the  military  operations  of  the  enemy,  and 
the  temptations  which  it  presents  to  deviate 
from  a  strict  neutrality.     Nor  do  we  perceive 
how  the  destination,  to  a  neutral  port,  can  vary 
the  application  of  this  rule;  it  is  only  doing 
that  indirectly  which  is  prohibited  in  direct 
courses.     Would  it  be  contended  that  a  neutral 
might   lawfully  transport  provisions   for   the 
British  fleet  and  army  while  it  lay  at  Bordeaux 
preparing    for    an    expedition  to   the  United 
Slates?     Would  it  be  contended  that  he  might 
393*1  lawfully  supply  a  British  *fleet  station- 
ed on  our  coast?    We  presume  that  two  opin- 
ions could  not  be  entertained  on  such  ques- 
tions; and  yet,  though  the  cases  put  are  strong, 
we  do  not  know  that  the  assistance  is  more  materi- 
al than  mi^ht  be  supplied  under  cover  of  a 
neutral  destmation  like  the  present. 

An  attempt  has  been  made  to  distinguish  this 
case  from  the  ordinary  cases  of  employment  in 
the  transport  service  of  the  enemy,  upon  the 


f  round  that  the  war  of  Great  Britain  against 
'ranee  was  a  war  distinct  from  that  against  the 
United  States;  and  that  Swedish  subjects  had 
a  perfect  right  to  assist  the  British  arms  in  re- 
spect to  the  former,  though  not  to  the  latter. 
Whatever  mi^ht  be  the  right  of  the  Swedish 
sovereign,  actmg  under  his  own  authority,  we 
are  of  opinion  that  if  a  Swedish  vessel  be  en- 
gaged in  the  actual  service  of  Great  Britain,  or 
m  carrying  stores  for  the  exclusive  use  of  the 
British  armies,  she  must,  to  all  intents  and  pur> 
poses,  be  deemed  a  British  transport.  It  is  per- 
fectly immaterial  in  what  particular  enterprise 
those  armies  might,  at  the  time,  be  engaged; 
for  the  same  important  benefits  are  conferred 
upon  an  enemy,  who  thereby  acquires  a  greater 
disposable  force  to  bring  into  action  against  us. 
In  The  FriendMp  (6  Rob.,  420,  426),  Sir  W. 
Scott,  speaking  on  this  subject,  declares:  "It 
signifies  nothing  whether  the  men,  so  conveyed, 
are  to  be  put  into  action,  on  an  immediate  ex- 
pedition, or  not.  The  mere  shifting  of  draughts 
in  detachments,  and  the  conveyance  of  stores 
from  one  place  to  another,  is  an  ordinary  em- 
ployment of  a  transport  vessel,  and  it  is  a  dis- 
tinction totally  unimportant  ^whether  [*394 
this  or  that  case  may  be  connected  with  the  im- 
mediate active  service  of  the  enemy.  In  re- 
moving forces  from  distant  settlements,  there 
may  be  no  intention  of  immediate  action,  but 
still  the  general  importance  of  having  troops 
conveyed  to  places  where  it  is  convenient  that 
they  should  bo  collected,  either  for  present  or 
future  use,  is  what  constitutes  the  object  and 
employment  of  transport  vessels."  It  is  obvious 
that  the  learned  judge  did  not  deem  it  material 
to  what  places  the  stores  might  be  destined; 
and  it  must  be  equally  immaterial  what  is  the 
immediate  occupation  of  the  enemy's  militair 
force.  That  force  is  always  hostile  to  us,  be  it 
where  it  may  be.  To-day  it  may  act  against 
France,  to-morrow  against  us;  and  the  better 
its  commissary  department  is  supplied,  the  more 
life  and  activity  is  communicated  to  all  its  mo- 
tions. It  is  not,  therefore,  in  our  view,  material 
whether  there  be  another  distinct  war  in  which 
our  enemy  is  engaged  or  not;  it  is  sufficient 
that  his  armieaTare  everywhere  our  enemies,  and 
every  assistance  offered  to  them  must,  directly, 
or  indirectly,  operate  to  our  injury. 

On  the  whole,  the  court  are  of  opinion  that 
the  voyage,  in  which  this  vessel  was  engaged, 
was  illicit,  and  inconsistent  with  the  duties  of 
neutrality,  and  that  it  is  a  very  lenient  admin- 
istration of  justice  to  confine  the  penalty  to  a 
mere  denial  of  freight.^ 


dependent  power,  except  in  the  treaties  with 
Great  Britain,  they  are  excluded:  but  the  only 
treaty  now  subsisting  which  contains  a  definition 
of  contraband,  is  that  of  1795  with  Spain,  which 
embraces  the  munitions  of  war  only.  The  treaty 
of  1794  with  Great  Britain  declares  naval  stores, 
with  the  exception  of  unwnmflrht  iron  and  fir 
planks,  to  be  contraband,  and  liable  to  coniisca- 
lion,  and  declares  that  when  provisions  and  other 
articles,  not  generally  contraband,  shall  become 
such  according  to  the  existing  law  of  nations,  they 
shall  be  entitled  to  pre-emption,  with  freight  to 
the  carrier.  By  the  treaty  negotiated  in  1807,  but 
not  ratified,  provisions  were  omitted  in  the  list  of 
contraband,  and  tar,  and  pitch  (unless  destined  to 
a  port  of  naval  equipment)  were  added  to  the  na- 
val stores  excepted  in  the  treaty  of  1704. 

1.-4  Rob.  2&6,  The  Carolina;    6  Rob.  420,  The 
Friendship ;  lb.  430,  The  Orozembo. 
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2.-6  Rob.  440,  The  Atlanta;  lb.  461,  The  Con- 
stantla.    Note. 

3.— As  to  the  penalty  for  the  carrying  of  contra- 
band, see  3  Hob.  182,  note  (a).  Freight  and  expenses 
are  almost  always  refused  by  the  British  prize 
courts  to  a  carrier  of  contraband.  There  is  but  one 
case  in  the  books  of  an  exception  to  this  rule,  which 
was  of  sail  cloth  carried  to  Amsterdam,  the  contra- 
band being  in  a  small  quantity  amongst  a  variety 
of  other  articles.  3  Rob.,  91,  The  Neptunus.  The 
penalty  is  carried  beyond  the  refusal  of  freight  and 
expenses,  and  is  extended  to  thecoufl»caii»)n  of  the 
ship,  and  Innocent  parts  of  the  same  cargo.  1st. 
Where  the  ship  and  the  contraband  articles  belong 
to  the  same  person.  1  Rob.,  31,  The  Staadt  Emden; 
lb.,  330,  The  Young  Tobias.  2d.  Where  the  cargo  is 
carried  with  a  false  destination,  false  papers,  or 
other  circumstances  of  fraud.     3  Rob.,  217,  The 
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eil  to  admit  of  diBCUBsion.  But  to  this  rule 
there  are  many  exceptions.  If  the  neutral  be 
guilty  of  fraudulent  or  unneutral  conduct,  or 
has  mterix)sed  himself  to  assist  the  enemy  in 
carrying  on  the  war,  he  is  justly  deemed  to 
have  forfeited  his  title  to  freight.  Hence,  the 
carrying  of  contraband  goods  to  the  enemy; 
the  engaging  in  the  coasting  or  colonial  trade 
of  the  enemy ;  the  spoliation  of  papers,  and  the 
fraudulent  suppreaoion  of  enemy  interests,  have 
been  held  to  affect  the  neutral  with  the  forfeit- 
ure of  freight,  and  in  cases  of  a  more  flagrant 
character,  such  as  carrying  dispatches  or  hos- 
tile military  passengers,  an  engagement  in  the 
transport  service  of  the  enemy,  and  a  breach  of 
blockade,  the  penalty  of  conflscation  of  the  ves- 
sel has  also  been  inflicted.'  By  the  modern 
388*1  law  of  nations,  provisions  *a're  not,  in 
general,  deemed  contraband ;  but  they  may  be- 
come so,  although  the  property  of  a  neutral,  on 
account  of  the  particular  situation  of  the  war, 
or  on  account  of  their  destination.^  If  destined 
for  the  ordinary  use  of  life  in  the  enemy's 
country  they  are  not,  in  ffeneral,  contraband; 
but  it  is  otherwise  if  destined  for  military  use. 
Hence,  if  destined  for  the  army  or  navy  of  the 
enemy,  or  for  his  ports  of  nav»U  or  military 
equipment,  they  arc  deemed  contraband. '  An- 
other exception  from  being  treated  as  contra- 
band is,  where  the  provisions  are  the  growth  of 
the  neutral  exporting  country.  But  if  they  be 
the  growth  of  the  enemy's  country,  and  more 
especially  if  the  property  of  his  subjects,  and 
destined  for  enemy's  use,  there  does  not  seem 
any  good  reason  for  the  exemption;  for,  as  Sir 
William  Scott  has  observed,  in  such  case  the 
party  has  not  only  gone  out  of  his  way  for  the 


supply  of  the  enemy,  but  he  has  assisted  him 
by  taking  off  his  surplus  commodities.**  But 
it  is  argued  that  the  doctrine  of  contraband 
cannot  apply  to  the  present  case,  because  the 
destination  was  to  a  neutral  country ;  and  it  is 
certainly  true  that  goods  destined  for  the  use  of 
a  neutral  country  can  never  be  deemed  contra 
band,  whatever  may  be  their  character,  or  how 
ever  well  adapted  to  warlike  purposes.    But  i 
such  goods   are   destined  for  the  direct  an 
♦avowed  use  of  the  enemy's  army  or  [*38' 
navy,  we  should  be  glad  to  see  an  authori' 
which  countenances  this  exemption  from  f( 
feiture,  even  though  the  property  of  a  neutr 
Suppose,  in  time  of  war,  a  British  fleet  w 
lying  in  a  neutral  port,  would  it  be  lawful 
a  neutral  to  carry  provisions  or  munitions 
war  thither,  avowedly  for  the  exclusive  suj 
of  such  fleet  ?    Would  it  not  be  a  direct  ii 
position  in  the  war,  and  an  essential  aid  to 
enemy  in  his  hostile  preparations?    In  su 
case  the  goods,  even  if  belonging  to  a  nei 
would  have  had  the  taint  of  contraband  ' 
most  offensive  character,  on  account  of 
destination;  and   the  mere  interposition 
neutral  port  would  not  protect  them  froi 
feiture.*    Strictly  speaking,   however,  ' 
*not  a  question  of  contraband;  for  that  [ 
can  arise  only  when  the  property  beloD<' 
neutral,  *ana  here  the  property  belong- 1 
ed  to  an  enemy,  and,  therefore,  was  11 
all  events,  to  condemnation.     But  was  t 
age  lawful,  and  such  as  a  neutral  cou 
sood  faith,  and  without  a  forfeiture,  en 
It  has  been  solenmly  adjudged  that  b 
gaged  in  the  transport  service,  or  in 
veyance  of  military  persons  in  his  em. 


1.— Bynk.  Qufcat.  J.  Pub.  c.  14,  1  Rob.  237.  The 
Sarah  Christina;  lb.  288;  The  Haose:  lb.  296,  The 
Emanuel ;  2  Uob.  101,  The  Itnmanuel ;  lb.  299,  The 
Atlas:  lb.  104,  The  Rteinjf  Sun :  4  Rob.  169,  The 
Maddona  del  Burso ;  3  Rob.  295,  The  Neutralltat;  2 
Rob.  128.  The  Welvart;6  Rob.  420,  The  Friendship. 

2.— 1  Rob.  189.  The  Jon^re  Mariraretha. 

3.— Ibid. 

4.-Ibld. 

6.— Articles  which  are  exclusively  useful  for  war- 
like purposes,  are  always  contraband,  when  destin- 
ed for  the  enemy;  those  of  promiscuous  use.  In 
war  and  in  peace,  only  become  so  under  particular 
circumstances.  Orotlus.  de  J.  B.  ac  P.  1.  3,  c.  1,  s. 
6;  Vattel,  1. 3,  c.  7.  s.  112.  AmoDgr  the  latter  class 
are  included  naval  stores  and  propulsions;  thoufch 
Vattel  considers  naval  stores  as  always  contraband, 
whilst  he  holds  that  provisions  only  become  so 
under  peculiar  circumstances.  "Les  choses  qui 
sont  d'un  usag-e  ijarticuller  pour  la  flruerre.  et  dont 
on  emp^che  le  transport  chez  I'enneml  s*appellent 
marchandises  de  contrebande.  TcUes  sont  les 
amies,  les  munitions  de  {fucrre.  les  bols.  et  tout  ce 
qui  sert  A  la  construction,  et  A  1  armementdes  vais- 
seaux  de  gruerre,  les  chevauz,  et  les  vlvres  m^mes 
en  certalnes  occasions,  ou  Ton  esp^re  de  reduire 
Tennemi  par  1h  faim."  But  Bynkershoek  reasons 
affajnst  admittiiiir  into  the  list  of  contraband,  arti- 
cles of  promiscuous  use.  and  the  materials  out  of 
which  warlike  articles  are  formed.  2  J.  Pub.  1.  1, 
c.  10.  He.  however,  states  that  materials  for  build- 
ing ships  may  be  prohibited  under  certain  circum- 
stances. **  Quaiidocjue  tamen  accidit,  ut  et  navlum 
materia  probll>eatur.  si  hostis  ea  quam  maximc 
indlveat,  et  abwiue  ea  commode  helium  grerere 
baud  possit.  Quum  Ordines  Generales  In  s.  2, 
edict!  contra  Lysitanos  Dec.  31, 1667.  Us,  quae  com- 
muni  populorum  usu  contrabanda  censentur,  Lysi- 
tanos Juvarl  vetulssent.  speclaliter  addunt  In  s.  3, 
ejusdem  edicti.  «|ula  nihil  nisi  marl  a  Lysitanos 
metuebant.  ne  quis  etiam  navlum  materlam  lis 
advehere  vellet,  palam  sic  navlum  a  contrabandls 
dlstlncta.  .*ed  ob  spccialem  ratlonem  addita.  Ob 
eandem  cnusnm  na\ium  materia  conjunirttur  cum 
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instnimentis belli  ins. 2,  d.    Edicti  con^ 
Dec.  5.  1652,  et  in   Edicto  Ordinuro   <i 
contra  Francos  9,  Mart.  1680.    Sed  sunt  i 
tiones,  quae  regulam  confirmant."    So  . 
visions,  thev  are  not,  in  general,  contr: 
if  the  produce  of  an  enemy's  oounti 
destined  for  the  ordinary  sustenanci 
life,  but  for  military  or  naval  use,  V 
contraband,  according  to  the  law  of  Bt< 
articl^i,  the  growth  of  the  neutral  exp« 
trv,  are  not  contraband,  though  carrit 
sels  of  another  country.     4  Hob.  161. 
And  the  benefit  of  the  principle  is 
maritime  countries  exporting  the  prui. 
boring  interior  districts,   whose    pi 
ctjuntries  are  usually  employed  In 
the  ordinary  course  of  their  trade. 
Evert.    But  the  law  of  France  and  ^ 
consider   provisions  as  contralKinil 
de  la  Marine.  1  3.  tit.  9,  dcs  Prises, 
breu  sobre  las  Presas,  part   1,  c.  Ki 
Valin  states  that,  both  by  the  law 
the  common  law  of  nations,  provi^i< 
band  only  when  destined  to  besiegt- 
places.    But  he  asserts  that  naval  ^' 
traband  at  the  time  he  wrote  (175.'^ 
so  since  the  beginning  of  that  cent 
were  not  formerly.    Surl'  Ord.  II 
men  ting  on  the  same  article  of  tb 
serves :  "A  Tegard  des  munitions  cl 
suJets  des  puissances  neutres  en\  < 
mis,  elles  ne  sont  point  cens^es  ^^* 
par  cons^uent  sujettesd.  oonfls( 
un  seul  cas,  qui  est  lorsqu'eilef* 
une  place  assi^g{*e  ou  bloqu^.'*    ■ 
104.    By  the  Swedish  ordinance  o. 
articles  are  declared  to  be  those  ' 
employees  pour  la  guerre."    Th» 
of  1659  (provided  for  the  subsist), 
den),  contains  a  long  list  of  C4> 
among  which  are  included  nava 
Ions.    The  modern  conventionn 
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justed.  On  the  one  hand,  the  general  govern- 
ment must  cease  to  exist  whenever  it  loses  the 
power  of  protecting  itself  in  the  exercise  of  its 
constitutional  powers.  Force,  which  acts  upon 
the  physical  powers  of  man,  or  judicial  pro- 
cess, which  addresses  itself  to  his  moral  princi- 
ples or  his  fears,  are  the  only  means  to  which 
governments  can  resort  in  the  exercise  of  their 
authority.  The  former  is  happily  unknown  to 
the  genius  of  our  constitution,  except  as  far  as 
it  shall  be  sanctioned  by  the  latter;  blit  let  the 
latter  be  obstructed  in  its  progress  by  an  oppo- 
sition which  it  cannot  overcome  or  put  by,  and 
the  resort  must.be  to  the  former,  or  govern- 
ment is  no  more. 

On  the  other  hand,  so  firmly  am  I  persuaded 
that  the  American  people  can  no  longer  enjoy 
the  blessings  of  a  free  government,  whenever 
the  state  sovereignties  shall  be  prostrated  at  the 
feet  of  the  general  government,  nor  the  proud 
consciousness  of  equality  and  security,  any 
longer  than  the  independence  of  judicial  power 
shall  be  maintained  consecrated  and  intangible, 
that  I  could  borrow  the  language  of  a  celebrated 
orator,  and  exclaim:  *'I  rejoice  that  Virginia 
has  resisted." 

Yet  here  I  must  claim  the  privilege  of  ex- 
364*1  pressing  *my  regret  that  the  opposition 
of  the  high  and  truly  respected  tribunal  of  that 
state  had  not  been  marked  with  a  little  more 
mcNleration.  The  only  point  necessary  to  be  de- 
cided in  the  case  then  before  them  was, 
'•  whether  they  were  bound  to  obey  the  man- 
date emanating  from  this  court."  But  in  the 
judgment  entered  on  their  minutes,  they  have 
affirmed  that  the  case  was,  in  this  court,  coram 
non  judice,  or,  in  other  words,  that  this  court 
had  not  jurisdiction  over  it. 

This  is  assuming  a  truly  alarming  latitude  of 
Judicial  power.  Where  is  it  to  end?  It  is  an 
acknowledged  principle  of,  I  believe,  every 
court  in  the  world,  that  not  only  the  decisions, 
but  everything  done  under  the  judicial  process 
of  courts,  not  having  jurisdiction,  are,  ipao  facto, 
void.  Are,  then,  the  judgments  of  this  court 
to  be  reviewed  in  every  court  of  the  Union?  and 
is  every  recovery  of  money,  every  change  of 
property,  that  has  taken  place  under  our  process, 
to  be  considered  as  null,  void,  and  tortious? 

We  pretend  not  to  more  infallibility  than 
other  court*  composed  of  the  same  frail  mate- 
rials which  compose  this.  It  would  be  the 
height  of  affectation  to  close  our  minds  upon 
the  recolk^tion  that  we  have  Ijeen  extracted 
from  the  same  seminaries  in  which  originated 
the  learned  men  who  preside  over  the  state  tri- 
bunals. But  there  is  one  claim  which  we  can 
with  confidence  assert  in  our  own  name  upon 
those  tribunals — the  profound,  uniform,  and 
unaffe<'te(l  respect  which  this  court  has  always 
exhibited  for  state  decisions,  give  us  strong  pre- 
tensions to  judicial  comity.  And  another  claim 
I  may  assert,  in  the  name  of  the  American  peo- 
36o*]  pie ;  in  this  court,  every  state  in  *the 
Union  is  represented;  we  are  constituted  by  the 
voice  of  the  Union,  and  when  decisions  take 
place,  which  nothing  but  a  spirit  to  give  ground 
and  harmonize  can  reconcile,  ours  is  the  supe- 
rior claim  upon  the  comity  of  the  state  tribunals. 
It  is  the  nature  of  the  human  mind  to  press  a 
favorite  liypothesis  too  far,  but  magnanimity 
will  always  be  ready  to  sacrifice  the  pride  of 
opinion  to  public  welfare. 
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In  the  case  before  us,  the  collision  has  been, 
on  our  part,  wholly  imsolicited.  The  exercise 
of  this  appellate  jurisdiction  over  the  state  de- 
cisions has  long  been  acquiesced  in,  and  when 
the  writ  of  error,  in  this  case,  was  allowed  by 
the  president  of  the  Court  of  Appeals  of  Vir- 
ginia, w^e  were  sanctioned  in  supposing  that 
we  were  to  meet  with  the  same  acquiescence 
there.  Had  that  court  refused  to  grant  the 
writ  in  the  first  instance,  or  had  the  question  of 
jurisdiction,  or  on  the  mode  of  exercising  juris- 
diction, been  made  here  originally,  we  should 
have  beep  put  on  our  guard,  andf  might  have 
so  modeled  the  process  of  the  court  as  to  strip 
it  of  the  offensive  form  of  a  mandate.  In  this 
case  it  might  have  been  brought  down  to  what 
probably  the  25th  section  of  the  judiciary  act 
meant  it  should  be,  to  wit,  an  alternative  judg- 
ment, either  that  the  state  court  may  finally 
proceed,  at  its  option,  to  carry  into  effect  the 
judgment  of  this  court,  or,  if  it  declined  doing 
so,  that  then  this  court  would  proceed  itself  to 
execute  it.  The  language,  sense,  and  operation 
of  the  25th  section  on  this  subject,  merit  par- 
ticular attention.  In  the  preceding  section, 
which  has  relation  to  causes  brought  up  by  writ 
of  error  from  the  circuit  courts  *of  the  [*366 
United  States,  this  court  is  instructed  not  to  is- 
sue executions,  but  to  send  a  special  mandate 
to  the  Circuit  Court  to  award  executioli  there- 
upon. In  case  of  the  Circuit  Court's  refusal  to 
obey  such  mandate,  there  could  be  no  doubt  as 
to  the  ulterior  measures;  compulsory  process 
might,  unquestionably,  be  resorted  to.  Wor,  in- 
deed, was  there  any  reason  to  suppose  that  they 
ever  would  refuse ;  and,  therefore,  there  is  no 
provision  made  for  authorizing  this  court  to 
execute  its  own  judgment  in  cases  of  that  de- 
scription. But  not  so  in  cases  brought  up 
from  the  state  courts;  the  framers  of  that  law 
plainly  foresaw  that  the  state  courts  might  re- 
fuse ;  and  not  being  willing  to  leave  ground  for 
the  implication,  that  compulsory  process  must 
be  resort^  to,  because  no  specific  provision  was 
made,  they  have  provided  the  means,  by  au- 
thorizing this  court,  in  ca.se  of  reventtU  of 
the  state  decision,  to  execute  its  own  judgment. 
In  case  of  reversal  only  was  this  necessary; 
for,  in  case  of  affirmance,  this  collision  could 
not  arise.  It  is  true  that  the  words  of  this  sec- 
tion are,  that  this  court  may,  in  their  discretion, 
proceed  to  execute  its  own  judgment.  But 
these  words  were  very  properly  put  in,  that  it 
might  not  be  made  imperative  upon  this  court 
to  proceed  indiscriminately  in  this  way ;  as  it 
could  only  be  necessary  in  case  of  the  refusal  of 
the  state  courts ;  and  this  idea  is  fully  confirmed 
by  the  words  of  the  13th  section,  which  restrict 
this  court  in  issuing  the  writ  of  mandamv^,  so 
as  to  confine  it  expressly  to  those  courts  which 
are  constituted  by  the  United  States. 

*In  this  point  of  view  the  legislature  [*367 
is  completely  vindicated  from  all  intention  to 
violate  the  independence  of  the  state  judiciaries. 
Nor  can  this  court,  with  any  more  correctness, 
have  imputed  to  it  similar  iptentions.  The  form 
of  the  mandate  issued  in  this  case  is  that  known 
to  appellate  tribunals,  and  used  in  the  ordinary 
cases  of  writs  of  error  from  the  courts  of  the 
United  States.  It  will,  perhaps,  not  be  too 
much,  in  such  cases,  to  expect  of  those  who 
are  conversant  in  the  forms,  fictions,  and  tech- 
nicality of  the  law,  not  to  give  the  process  of 
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<!ourts  too  literal  a  construction.  They  should 
he  considered  with  a  view  to  the  ends  they  are 
intended  to  answer,  and  the  law  and  practice  in 
which  they  originate.  In  this  view,  the  man- 
<Iat(!  was  no  more  than  a  mode  of  submitting  to 
tliat  court  the  option  which  the  25th  section 
holds  out  to  them. 

Had  the  decision  of  the  court  of  Yirffinia 
iMH'n  confined^  to  the  point  of  their  legal  obliga- 
tion to  carry  the  judgment  of  this  court  into 
effect.  I  should  have  thought  it  unnecessary  to 
make  any  further  observations  in  this  cause. 
But  we  are  called  upon  to  vindicate  our  general 
revising  power,  and  its  due  exercise  in  this  par- 
ticular case. 

Here,  that  I  may  not  be  charged  with  argu- 
in<r  upon  a  hypothetical  case,  it  is  n^essary  to 
ascertain  what  the  real  question  is  which  this 
court  is  now  called  to  decide  on. 

In  doing  this,  it  is  necessary  to  do  what,  al- 
though, in  the  abstract,  of  very  questionable 
propriety,  appears  to  be  generally  acquiesced  in, 
to  wit,  to  review  the  case  as  it  originally  came 
368*]  up  to  this  court  *on  the  former  writ  of 
error.  The  cause,  then,  came  up  upon  a  case 
stated  between  the  parties,  and  under  the  prac- 
tice of  that  state,  having  the  effect  of  a  special 
verdict.  The  case  statSi  brings  into  view  the 
treaty  of  peace  with  Great  Britain,  and  then 
proceeds  to  present  the  various  laws  of  Virginia, 
and  the  facts  upon  which  the  parties  found  their 
respective  titles.  It  then  presents  no  particular 
question,  but  refers  generally  to  the  law  arising 
out  of  the  case.  The  original  decision  was  ob- 
tained prior  to  the  treaty  of  1794,  but  before  the 
case  was  adjudicated  fn  this  court,  the  treaty 
of  1794  had  been  concluded. 

The  difficulties  of  the  case  arise  under  the 
construction  of  the  25th  section  above  alluded 
to.  which,  as  far  as  it  relates  to  this  case,  is 
in  these  words :  '  *  A  tinal  judgment  or  decree  in 
any  suit,  in  the  highest  court  of  law  or  equity 
of  a  state  in  which  a  decision  in  the  suit  could 
be  had/'  "  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  constitution  or  of 
a  treaty,"  "  and  the  decision  is  against  the  title 
set  up  or  claimed  by  either  party  under  such 
clau.se,  may  be  re-examined  and  reversed,  or 
affirmed."  ''But  no  other  error  shall  be  as- 
ogned  or  regarded  as  a  ground  of  reversal  in 
any  such  case  a.H  aforesaid,  than  such  as  appears 
on*  the  face  of  the  record,  and  immediately  re- 
spects the  before-mentioned  questions  of  validity 
or  construction  of  the  said  treaties,"  &c. 

The  first  point  decided  imder  this  state  of 
the  case  was,  that  the  judgment  being  a  part  of 
the  record,  if  that  judgment  was  not  such  as. 
upon  that  case,  it  ought  to  have  been,  it  was  an  er- 
369*]  ror  apparent  on  the  *f  ace  of  the  record. 
But  it  was  contended  that  the  case  there  stated 
presented  a  number  of  points  upon  which  the 
decision  below  may  have  been  foimded,  and 
that  it  did  not,  therefore,  necessarily  appear  to 
have  been  an  error  immediately  respecting  a 
question  on  the  construction  of  a  treaty.  But 
the  court  held,  that  as  the  reference  was  gen- 
eial  to  the  law  ansing  out  of  the  case,  if  one 
question  arose,  which  called  for  the  construc- 
tion of  a  treaty,  and  the  decision  negatived  the 
right  set  up  under  it,  this  court  will  reVerse  that 
decision,  and  that  it  is  the  duty  of  the  party 
who  would  avoid  the  inconvenience  of  this  prin- 
ciple, 80  to  mould  the  case  as  to  obviate  the  am- 
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biguity.  And  under  this  point  arises  the  ques- 
tion whether  this  court  can  inquire  into  the  title 
of  the  party,  or  whether  they  are  so  restricted 
in  their  judicial  powers  as  to  be  confined  to  de- 
cide on  the  operation  of  a  treaty  upon  a  title 
previously  ascertained  to  exist. 

If  there  is  any  one  point  in  the  case  on  whjich 
an  opinion  may  be  given  with  confidence,  it  is 
this,  whether  we  consider  the  letter  of  the  stat- 
ute, or  the  spirit,  intent,  or  meaning,  of  the 
constitution  and  of  the  legislature,  as  expressed 
in  the  27th  section,  it  is  equally  clear  that  the 
title  is  the  primary  object  to  which  the  atten- 
tion of  the  court  is  called  in  «very  such  case. 
The  words  are,  "and  the  decision  be  against 
the  title,  "so  setup,  not  against  the  construction 
of  the  treaty  contended  for  by  the  party  setting 
up  the  title.  And  how  could  it  be  otherwise? 
The  title  may  exist,  notwithstanding  the  decis- 
ion of  the  state  courts  to  the  contrary;  and  in 
that  case  the  *party  is  entitled  to  the  [*370 
benefits  intended  to  be  secured  by  the  treaty. 
The  decision  to  his  prejudice  may  have  been 
the  result  of  those  very  errors,  partialities,  or 
defects  in  state  jurisprudence  against  which  the 
constitution  intended  to  protect  the  individual. 
And  if  the  contrary  doctrine  be  assumed, 
what  is  the  consequence  ?  This  coi^t  may  then 
be  called  upon  to  decide  on  a  mere  hypothetical 
case — to  rive  a  construction  to  a  treaty  without 
first  deciding  whether  there  was  any  interest  on 
which  that  treaty,  whatever  be  its  proper  con- 
struction, would  operate.  This  difficulty  was 
felt,  and  weighed  in  the  case  of  Smith  and  tlie 
State  of  Maryland,  and  that  decision  was 
founded  upon  the  idea  that  this  court  was  not 
thus  restricted. 

But  another  difiiculty  presented  itself:  The 
treaty  of  1794  had  become  the  supreme  law  of 
the  land  since  the  iudgment  rendered  in  the 
court  below.  The  aefendant,  who  was  at  that 
time  an  alien,  had  now  become  Confirmed  in  his 
rights  under  that  treaty.  This  would  have 
been  no  objection  to  the  correctness  of  the  orig- 
inal judgment.  Were  we,  then,  at  liberty  to 
notice  that  treaty  in  rendering  the  judgment  of 
this  court? 

Having  dissented  from  the  opinion  of  this 
court  in  the  original  case,  on  the  question  of 
title,  this  difiiculty  did  not  present  itself  in  my 
way  in  the  view  I  then  took  of  the 
case.  But  the  majority  of  this  court 
determined  that,  as  a  public  law,  the 
treaty  was  a  part  of  the  law  of  every  case 
depending  in  this  court;  that,  as  such,  it  was 
not  necessary  that  it  should  be  spread  upon  the 
record,  and  that  it  was  obligatory  upon 
*thls  court,  in  rendering  judgment  [*371 
upon  this  writ  of  error,  notwithstanding  the 
original  judgment  may  have  been  otherwise  un- 
impeachable. And  to  this  opinion  I  yielded 
my  hearty  consent;  for  it  cannot  be  maintained 
that  this  court  is  bound  to  give  a  judgment  un- 
lawful at  the  time  of  rendering  it,  in  consid- 
eration that  the  same  judgment  would  have 
been  lawful  at  any  pnor  time.  What  judg- 
ment can  now  be  lawfully  rendered  between 
the  parties  is  the  question  to  which  the  atten- 
tion of  the  court  is  called.  And  if  the  law 
which  sanctioned  the  original  judgment  expire, 
pending  an  appeal,  thii^court  has  repeatedly  re- 
versed the  judgment  below,  although  rendered 
whilst  the  law  existed.     So,  too,  if  the  plaintiff 
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in  error  die,  pending  suit,  and  his  land  descend 
on  an  alien,  it  cannot  he  contended  tl'iat  this 
court  will  maintain  the  suit  in  right  of  the  judg- 
ment, in  favor  of  his  ancestor,  notwithstanding 
his  present  disability. 

It  must  here  be  recollected  that  this  is  an  ac- 
tion of  ejectment.  If  the  term  formerly  declared 
upon  expires  pending  the  action,  the  court  will 
permit  the  plaintiff  to  amend,  by  extending  the 
term.  Why?  Because,  although  the  right  may 
have  been  m  him  at  the  commencement  of  the 
suit,  it  has  ceased  before  judgment,  and 
without  this  amendnient  he  could  not  have 
judgment.  But  suppose  the  suit  were  really  in- 
stituted to  obtain  possession  of  a  leasehold,  and 
the  lease  expire  before  judgment,  would  the 
court  permit  the  party  to  amend  in  opposition 
to  the  right  of  the  case?  On  the  contrary,  if 
the  term  formerly  declared  on  were  more  ex- 
372*J  tensive  than  the  *lease  in  which  the 
legal  title  was  founded,  could  they  give  judg- 
ment for  more  than  costs  ?  It  must  be  recol- 
lected that,  under  this  judgment,  a  writ  of  res- 
titution is  the  fruit  of  the  law.  This,  in 
its  very  nature,  has  relation  to,  and  must  be 
founded  upon,  a  present  existing  right  at  the 
time  of  judgment.  And  whatever  be  the  cause 
which  take^  this  right  away,  the  remedy  must, 
in  the  reason  and  nature  of  things,  fall  with  it. 

When  all  these  incidental  points  are  disposed 
of,  we  find  the  question  tinally  reduced  to  this: 

Does  the  judicial  power  of  the  United  States 
extend  to  the  revision  of  decisions  of  state 
courts,  in  cases  arising  under  treaties  ?  But, 
in  order  to  generalize  the  question,  and  present 
it  in  the  true  form  in  which  it  presents  itself  in 
this  case,  we  will  inquire  whether  the  constitu- 
tion sanctions  the  exercise  of  a  revising  power 
over  the  decisions  of  state  tribunals  m  those 
cases  to  which  the  judicial  power  of  the  United 
States  extends. 

And  here  it'  appears  to  me  that  the  great 
difiiculty  is  on  the  other  side.  That  the  real 
doubt  is,  whether  the  state  tribunals  can  con- 
stitutionally exercise  jurisdiction  in  any  of  the 
cases  to  which  the  judicial  power  of  the  United 
States  extends. 

Some  cession  of  judicial  power  is  contem- 
plated b^  the  third  article  of  the  constitution : 
that  which  is  ceded  can  no  longer  be  retained. 
In  one  of  the  circuit  courts  of  the  United  States, 
it  has  been  decided  (with  what  correctness  I  will 
not  say)  that  the  cession  of  u  p>ower  to  pass  an 
uniform  act  of  bankruptcy,  although  not  acted 
373*]  on  by  the  United*  States,  ♦deprives  the 
states  of  the  power  of  passing  laws  to  that  ef- 
fect. With  regard  to  the  admiralty  and  mari- 
time jurisdiction,  it  would  be  difficult  to  prove 
that  the  states  could  resume  it,  if  the  Lnited 
States  should  abolish  the  courts  vested  with  that 
jurisdiction;  yet,  it  is  blended  with  the 
other  cases  of  jurisdiction,  in  the  second  sec- 
tion of  the  third  article,  and  ceded  in  the  same 
words.  But  it  is  contended  that  the  second 
section  of  the  third  article  contains  no  express 
cession  of  jurisdiction ;  that  it  only  vests  a  power 
in  Congress  to  assume  jurisdiction  to  the  ex- 
tent therein  expressed.  And  under  this  head 
arose  the  discussion  on  the  construction  pro{)er 
lo  be  given  to  that  article. 

On  this  part  of  the  ca.se  I  shall  not  pause  long. 
The  rules  of  construction,  where  the  nature  of 
the  instrument  is  ascertained,  are  familiar  to 
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everyone.  To  me  the  constitution  appcan:,  in 
every  line  of  it,  to  be  a  contract,  which,  in  legal 
language,  may  be  denominated  tripartite.  The 
parties  are  the  people,  the  states,  and  the  United 
States.  It  is  returning  in  a  circle  to  contend 
that  it  professes  to  be  the  exclusive  act  of  the 
people,  for  what  have  the  people  done  but  to- 
form  this  compact  ?  That  the  states  are  recog- 
nized as  parties  to  it  is  evident  .from  variouR 
passages,  and  particularly  that  in  which  the 
United  States  guaranty  to  each  state  a  republic- 
an form  of  government. 

The  security  and  happiness  of  the  whole  was 
the  object,  and,  to  prevent  dissention  and  col- 
lision, each  surrendered  those  powers  which, 
might  make  them  dan^rous  to  each  other. 
Well  awar^  of  the  sensitive  *irritability  [*37i 
of  sovereign  states,  where  their  wills  or  interests 
cla.sh,  they  placed  themselves,  with  regard  to 
each  other,  on  the  footing  of  sovereigns  upon 
the  ocean ;  where  power  is  mutually  conceded 
to  act  upon  the  individual,  but  the  national 
ve&sel  must  remain  unviolated.  And  lo  remove 
all  ground  for  jealousy  and  complaint,  they  re- 
linquish the  privilege  of  being  any  longer  the 
exclusive  arbiters  of  their  own  justice,  where 
the  right*  of  others  come  in  question,  or  the 
great  interests  of  the  whole  may  be  affected  by 
those  feelings,  partialities,  or  prejudices,  which 
they  meant  to  put  down  forever. 

Nor  shall  I  enter  into  a  minute  discussion  on 
the  meaning  of  the  language  on  this  section.  I 
have  seldom  found  much  good  result  from  hy- 
percritical severity,  in  examining  the  distinct 
force  of  words.  Language  is  essentially  de- 
fective in  precision ;  more  so  than  those  are 
aware  of  who  are  not  in  the  habit  of  subjecting- 
it  to  philological  analysis.  In  the  case  before 
us,  for  instance,  a  rigid  construction  might  l>e 
made,  which  would  annihilate  the  powers  in- 
tended to  be  ceded.  The  words  are,  "shall 
extend  to;"  now,  that  which  extends  to,  doea 
not  necessarily  include  in.  so  that  the  circle  may 
enlarge  until  it  reaches  the  objects  that  limit  it, 
and  yet  not  take  them  in.  But  the  plain  and 
obvious  sense  and  meaning  of  the  word  shaU, 
in  this  sentence,  is  in  the  future  sense,  and  has 
nothing  imperative  in  it.  The  language  of  the 
framers  of  the  constitution  is:  **  We  are  about 
forming  a  general  government — ^when  that 
government  is  formed,  its  powers  shall  ex- 
,  tend,"  &c.  I  therefore  see  nothing  imperative 
I  in  this  clause,  and  certainly  *it  would  [*37& 
I  have  been  very  unnecessary  to  use  the  word  in 
:  that  sense:  for,  as  there  was  no  controlling 
power  constituted,  it  would  only,  if  used  in  an 
I  imperative  sense,  have  imposed  a  moral  obliga- 
tion to  act.  But  the  same  result  arises  from 
using  it  in  a  future  sense,  and  the  constitution 
everywhere  assumes,  as  a  postulate,  that  wher- 
ever power  is  given  it  will  be  used,  or,  at  least, 
used  as  far  as  the  interests  of  the  American 
people  require  it,  if  not  from  the  natural  prone- 
ness  of  man  to  the  exercise  of  power,  s^t  least 
from  a  sense  of  duty,  and  the  obligation  of  an 
oath. 

Nor  can  I  see  any  difference  in  the  effect  of 
the  words  used  in  this  section,  as  to  the  sco|)e 
of  the  jurisdiction  of  the  United  States  courts 
over  the 'cases  of  tbe  first  and  second  descrip- 
tion, comprised  in  that  section.  '*  Shall  extend 
to  controversies,"  appears  to  me  as  comprehen- 
sive in  effect  as   '* shall  extend  to  all  cases." 
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For,  if  the  judicial  power  extend  '*to  contro- 
versies between  citizen  and  alien,"  &c.,  to  what 
controversies  of  that  description  does  it  not  ex- 
tend? If  DO  case  can  be  pointed  out  which  Is 
excepted,  it  then  extends  to  all  controversies. 

But  I  will  assume  the  construction  as  a  sound 
one,  that  the  cession  of  power  to  the  general 
;;ovemment  means  no  more  than  that  they  may 
assume  the  exercise  of  it  whenever  they  think 
it  advisable.  It  is  clear  that  Congress  have 
hitherto  acted  under  that  impression,  and  my 
own  opinion  is  in  favor  of  its  correctness.  But 
does  it  not  then  follow  that  the  jurisdiction  of 
the  stAtc  court,  within  the  range  ceded  to 
the  general  government,  is  permitted,  and 
370*]  *may  be  withdrawn  whenever  Congress 
think  proper  to  do  so?  As  it  is  a  principle  that 
every  one  may  renounce  a  right  introduced  for 
his  benefit,  we  will  admit  that  as  Congress  have 
Dot  assumed  such  jurisdiction,  the  state  coui'ts 
may,  constitutionally,  exercise  jurisdiction  in 
such  cases.  Yet,  surely,  the  general  power  to 
withdraw  the  exercise  of  it  includes  in  it  the 
right  to  modify,  limit,  and  restrain  that  exer- 
<'ise.  "This  is  my  domain,  put  not  your  foot 
upon  it ;  if  you  do,  you  are  subject  to  my  laws, 
I  have  a  right  to  exclude  you  altogether;  I 
have,  then,  a  right  to  prescribe  the  terms  of 
your  admission  to  a  participation.  As  long  as 
you  conform  to  my  laws,  participate  in  peace, 
but  I  reserve  to  myself  the  right  of  judging  how 
far  your  acts  are  conformable  to  my  laws." 
Analogy,  then,  to  the  ordinary  exercise  of  sov- 
ereign authority,  would  sustam  the  exercise  of 
this  controlling  or  revising  power. 

But  it  is  argued  that  a  power  to  assume  ju- 
risdiction to  the  constitutional  extent,  does  not 
necessarily  carry  with  it  a  right  to  exercise  ap- 
pellate power  over  the  state  tribunals. 

This  is  a  momentous  question,  and  one  on 
which  I  shall  reserve  myself  uncommitted  for 
each  particular  case  as*  it  shall  occur.  It  is 
enough,  at  present,  to  have  shown  that  Con- 
gress has  not  asserted,  and  this  court  has  not 
attempted,  to  exercise  that  kind  of  authority 
in  personam  over  the  state  courts  which  would 
place  them  in  the  relation  of  an  inferior  respon- 
sible body  without  their  own  acquiescence. 
And  I  have  too  much  confidence  in  the  state 
tribunals  to  believe  that  a  case  ever  will  occur 
377*]  in  which  it  will  be  necessary  *for  the 
general  government  to  assume  a  controlling 
power  over  these  tribunals.  But  is  it  diflicult 
to  suppose  a  case  which  will  call  loudly  for 
some  remedy  or  restraint?  Suppose  a  foreign 
minister,  or  an  officer,  acting  regularly  under 
authority  from  the  United  States,  seized  to-day, 
tried  to-morrow,  and  hurried  the  next  day  to 
execution.  Such  cases  may  occur,  and  have 
occurred,  in  other  countries.  The  angry  vin- 
dictive passions  of  men  have  too  often  made 
their  way  into  judicial  tribunals,  and  we  can- 
not hope  forever  to  escape  their  baleful  influ- 
ence. In  the  case  supposed,  there  ought  to  be 
a  power  somewhere  to  restrain  or  punish,  or 
the  Union  must  be  dissolved.  At  present  the 
uncontrollable  exercise  of  criminal  jurisdiction 
19  most  securely  confided  to  the  state  tribunals. 
The  courts  of  the  United  States  are  vested  with 
no  power  to  scrutinize  into  the  proceedings  of 
the  state  courts  in  criminal  cases;  on  the  con- 
trary, the  general  government  has,  in  more 
than  one  instance,  exhibited  their  confidence, 
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by  a  wish  to  vest  them  with  the  execution  of 
their  own  penal  law.  And  extreme,  indeed,  I 
flatter  myself,  must  be  the  case  in  which  the 
general  government  could  ever  be  Induced  to 
assert  this  right.  If  ever  such  a  case  should 
occur,  it  will  be  time  enough  to  decide  upon 
their  constitutional  power  to  do  so. 

But  we  know  that  by  the  3d  article  of  the 
constitution,  judicial  power,  to  a  certain  extent, 
is  vested  in  the  general  government,  and  that 
by  the  same  instrument  power  is  given  to  pass 
all  laws  necessary  to  carry  into  effect  the  pro- 
visions of  the  constitution.  At  present  it  is  only 
necessary  to  vindicate  the  *laws  which  [*378 
they  have  passed  affecting  civil  cases  pending 
in  state  tribunals. 

In  legislating  on  this  subject,  Congress,  in 
the  true  spirit  of  the  constitution,  have  proposed 
to  secure  to  everyone  the  full  benefit  of  the  con- 
stitution, without  forcing  anyone  necessarily 
into  the  courts  of  the  United  States.  With  this 
view,  in  one  class  of  cases,  they  have  not  taken 
away  absolutely  from  the  state  courts  all  the 
cases  to  which  their  judicial  power  extends,  but 
left  it  to  the  plaintiff  to  bring  his  action  there 
originally,  if  he  choose,  or  to  the  defendant  to 
force  the  plaintiff  into  the  courts  of  the  United 
States  where  they  have  jurisdiction,  and  the 
former  has  instituted  his  suit  in  the  state  courts. 
In  this  case  they  have  not  made  it  legal  for  the 
defendant  to  plead  to  the  jurisdiction ;  the  effect 
of  which  would  be  to  put  an  end  to  the  plaint- 
iff's suit,  and  oblige  him,  probably  at  great  risk 
or  expense,  to  institute  a  new  action ;  but  the 
act  has  given  him  a  right  to  obtain  an  order  for 
a  removal,  on  a  petition  to  the  state  court,  upon 
which  the  cause,  with  all  its  existing  advan- 
tages, is  transferred  to  the  Circuit  Court  of  the 
United  States.  This,  I  presume,  can  be  subject 
to  no  objection ;  as  the  legislature  has  an  un- 
questionable right  to  make  the  ground  of  re- 
moval a  ground  of  plea  to  the  jurisdiction,  and 
the  court  must  then  do  no  more  than  it  is  now 
called  upon  to  do,  to  wit,  give  an  order  or  a 
judgment,  or  call  it  what  we  will,  in  favor  of 
that  defendant.  And  so  far  from  asserting  the 
inferiority  of  the  state  tribunal,  this  act  is  rather 
that  of  a  superior,  inasmuch  as  the  t  Circuit 
Court  of  the  United  States  becomes  lx)und, 
*by  that  order,  to  take  jurisdiction  of  [*370 
the  case.  This  method,  so  much  more  unlikely 
to  affect  oflicial  delicacy  than  that  which  is 
resorted  to  in  the  other  class  of  cases,  might, 
perhaps,  have  been  more  happily  applied  to  all 
the  cases  which  the  legislature  thought  it  ad- 
visable to  remove  from  the  state  courts.  But 
the  other  class  of  cases,  in  which  the  present  is 
included,  was  proposed  to  be  provided  for  in  a 
different  manner.  And  here,  again,  the  legis- 
lature of  the  Union  evince  their  confidence  in 
the  state  tribunals;  for  they  do  not  attempt  to 
give  original  cognizance  to  their  own  circuit 
courts  of  such  ca.ses,  or  to  remove  them  by 
petition  and  order;  but  still  believing  that 
their  decisions  will  be  generally  satisfactory,  a 
writ  of  error  is  not  given  immeuiately  as  a  ques- 
tion within  the  jurisdiction  of  the  United  States 
shall  occur,  but  only  in  case  the  decision  shall 
finally,  in  the  court  of  the  last  resort,  be  against 
the  title  set  up  under  the  constitution,  treaty, 
&c. 

In  this  act  I  can  sec  nothing  which  amounts 
to  an  iisserlion  of  the  inferiority  or  dependence 
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of  the  state  tribunals.  The  presiding  jud^  of 
the  Stare  Court  is  himself  authorized  to  issue 
tlie  writ  of  error,  if  he  will,  and  thus  give  ju- 
risdiction to  the  Supreme  Court;  ancT  if  he 
thinks  proper  to  decline  it,  no  compulsory  pro- 
cess is  provided  by  law  to  oblige  him.  The 
party  who  imagines  himself  aggrieved  is  then 
at  liberty  to  apply  to  a  judge  of  the  United 
States,  who  issues  the  writ  of  error,  which 
(whatever  the  form)  is,  in  substance,  no  more 
than  a  mode  of  compelling  the  opposite  party 
to  appear  before  this  court,  and  maintain  the 
legalitv  of  his  judgment  obtained  before  the 
380*]  *8tate  tribunal.  An  exemplification  of 
a  record  is  tlie  common  property  of  everyone 
who  chooses  to  apply  and  pay  for  it,  and  thus 
the  case  and  the  parties  are  brought  before  us; 
and  so  far  is  the  court  itself  from  being  brought 
under  the  revising  power  of  this  court  that 
nothing  but  the  case,  as  presented  by  the  rec- 
ord and  pleadings  of  the  parties,  is  considered, 
and  the  opinions  of  the  court  are  never  i*esorted 
to  unless  for  the  purpose  of  assisting  this  court 
in  forming  their  own  opinions. 

The  absolute  necessity  that  there  was  for 
Congress  to  exercise  something  of  a  revising 
power  over  cases  and  parties  in  the  state  courts, 
will  appear  from  this  consideration. 

Suppose  the  whole  extent  of  the  judicial 
pov^er  of  the  United  States  vested  in  their  own 
courts,  yet  such  a  provision  would  not  answer 
all  the  ends  of  the  constitution,  for  two  reasons: 

1st.  Although  the  plaintiff  may,  in  such 
case,  have  the  full  benefit  of  the  constitution 
extended  to  him,  yet  the  defendant  would  not; 
as  the  plaintiff  might  force  him  into  the  court 
of  the  state  at  his  election. 

2d.  Supposing  it  possible  so  to  legislate  as 
to  ^ve  the  courts  of  the  United  States  original 
jurisdiction  in  aU  cases  arisine  under  the  con- 
stitution, laws,  «&c.,  in  the  words  of  the  2d  sec- 
tion of  the  8d  article  ( a  point  on  which  I  have 
some  doubt,  and  which  in  time  might,  perhaps, 
under  some  quo  minvs  Action,  or  a  wilhng  con- 
struction, greatly  accumulate  the  jurisdiction 
of  those  courts),  yet  a  ver^  large  class  of  cases 
would  remain  unprovided  for.  Incidental 
questioifs  would  often  arise,  and  as  a  court  of 
381*]  competent  ♦jurisdiction  in  the  principal 
case  must  decide  all  such  questions,  whatever 
laws  they  arise  under,  endless  might  be  the  di- 
versity of  decisions  throughout  the  Union  upon 
the  constitution,  treaties  and  laws,  of  the  Unit- 
ed States;  a  subject  on  which  the  tranquillity 
of  the  Union,  internally  and  externally,  may 
materiallv  depend. 

I  should  feel  the  more  hesitation  in  adopting 
the  opinions  which  I  express  in  this  case  were 
I  not  firmly  convinced  that  they  are  practical, 
and  may  1>e  acted  upon  without  compromitting 
the  harmony  of  the  Union,  or  bringing  humili- 
ty upon  the  state  tribunals.  God  forbid  that 
the  judicial  power  in  these  states  should  ever, 
for  a  moment,  even  in  its  humblest  depart- 
ments, feel  a  doubt  of  its  own  independence. 
Whilst  adjudicating  on  a  subject  which  the 
laws  of  the  country  assign  finally  to  the  revis- 
ing power  of  another  tribunal,  it  can  feel  no 
such  doubt.  An  anxiety  to  do  justice  is  ever 
relieved  by  the  knowledge  that  what  we  do  is 
not  final  between  the  parties.  And  no  sense  of 
dependence  can  be  felt  from  the  knowledge 
that  the  parties,  not  the  court,  may  be  summon- 
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ed  before  another  tribunal.  With  this  view, 
by  means  of  laws,  avoiding  judgments  obtained 
in  the  state  courts  in  cases  over  which*  Con- 
gress has  constitutionally  assumed  jurisdiction, 
and  inflicting  penalties  on  parties  who  shall 
contumaciously  persist  in  infringing  the  consti- 
tutional rights  of  others — under  a  liberal  exten- 
aion  of  the  writ  of  injunction  and  the  habemt 
GOTjmn  ad  subfiaendum,  I  flatter  myself  that  the 
full  extent  of  the  constitutional  revising  power 
may  be  secured  to  the  United  States,  and  the 
♦benefits  of  it  to  the  individual,  without  [^382 
ever  resorting  to  compulsory  or  restrictive  pro- 
cess upon  the  state  tribunals ;  a  right  which,  1  re- 
peat again.  Congress  has  not  asserted ;  nor  has 
this  court  asserted,  nor  does  there  appear  any 
necessity  for  asserting. 

The  remaining  points  in  the  case  being  mere 
questions  of  practice,  I  shall  make  no  remarks 
upon  them. 

Judgment  affirmed. 
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[prize.] 
THE  COMMERCEN.     Lindorkn,  Claimant, 

Provisions,  neutral  property,  but  the  nowth  of 
the  enemy's  country,  and  destined  for  Uie  supply 
of  the  enemy's  military  or  naval  forces,  are  contra- 
band. 

Provisions,  neutral  property,  and  the  growth  of 
a  neutral  country,  destined  for  the  general  supply 
of  human  life  in  the  enemy's  country,  are  not  con- 
traband. 

Freight  is  never  due  to  the  neutral  carrier  of  con- 
traband. 

Quoere^  in  what  cases  the  vehicle  of  contraband 
is  confiscable. 

I  A  neutral  ship,  laden  with  provisions,  enemy's 
I  property,  and  the  orrowth  of  the  enemy's  country, 
I  specially  permitted  to  be  exported  for  the  supply 
I  of  his  forces,  is  not  entitled  to  freight. 

It  makes  no  difference  in  such  a  case,  that  the 
oncmv  \b  carrying  on  a  distinct  war,  in  conjunction 
with  dIb  allies,  who  are  friends  of  the  captor's  coun- 
try, and  that  the  provisions  are  Intended  for  the 
supply  of  his  troops  engaged  in  that  war,  and  that 
the  ship  in  which  they  arc  transported  belongs  to 
subjects  of  one  of  tliose  allies. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Massachusetts.  This  was  a  case  of 
a  Swedish  'vessel  captured  on  the  18th  [*383 
of  April,  1814,  by  the  private  armed  schooner 
Lawrence,  on  a  voyage  from  Limerick,  in  Ire- 
land, to  Bilboa,  in  Spain.  The  cargo  consisted 
of  barley  and  oats,  the  property  of  British  sub- 
jects, the  exportation  of  which  is  generally  pro- 
hibited by  the  British  government ;  and,  as  well 
by  the  official  papers  of  the  custom-house  as 
by  the  private  letters  of  the  shippers,  it  appears 
to  have  been  shipped  under  the  special  per- 
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mission  of  the  government,  for  the  sole  use  of 
His  Britannic  Majesty's  forces  then  in  Spain. 
Bonds  were  accordingly  given  for  the  fulfill- 
ment of  this  object.  At  the  hearing  in  'the 
Di.'itrict  Court  of  Maine,  the  cargo  was  con- 
demned as  enemy's  property,  and  the  vessel  re- 
stored with  an  allowance,  among  other  things, 
of  the  freight  for  the  voyage,  according  to  Uie 
stipulation  of  the  charter-party.  The  captors 
appealed  from  so  much  of  the  sentence  as  de- 
creed freight  to  the  neutral  ship;  and,  upon  the 
appeal  to  the  Circuit  Court  of  Massachusetts, 
the  decree,  as  to  freight,  was  reversed,  and 
from  this  last  sentence  an  appeal  was  prosecuted 
to  this  court. 

Key,  for  the  appellant  and  claimants.  1. 
The  general  principle  of  law  allows  freight  to 
the  neutral  carrier  of  enemy's  property.  It  is 
incumbent  upon  the  captors  to  show  that  this 
case  forms  an  exception  to  the  rule,  which  they 
can  only  do  by  alleging  this  to  be  an  unlawful 
interposition  in  the  war  between  the  United 
States  and  Great  Britain;  but  an  interposition 
in  the  Peninsular  war,  was  not  necessarily  an 
interposition  in  the  American  war.  Were  it 
384*]  *so,  it  would  follow  that  the  Spaniards 
aud  Swedes  might  not  trade  with  the  United 
States,  they  being  the  allies  of  Great  Britain ; 
as  the  prize  courts  of  England  decide,  that  the 
subjects  of  an  ally  cannot  lawfully  trade  with 
the  common  enemy.  Bynkershoek  puts  the  case 
of  two  powers  allied  during  a  truce,  but  before 
enemies:'  What  would  l>e  the  situation  of  neu- 
trals? If  they  came  to  the  assistance  of  either, 
they  might  be  liable  to  be  treated  as  enemies 
by  the  other.  In  the  present  instance,  if  the 
British  forces  had  been  so  situated  as  that  they 
miprht  operate  against  the  United  States  as  well 
as  France,  it  would  alter  the  case.  But  remote 
and  uncertain  consequences  cannot  be  held  to 
affect  the  conduct  of  neutrals  with  ille^ity. 
2.  There  is  no  proof  or  presumption  that  the 
master  knew  the  special  destination  of  the  cargo. 
His  act  cannot  be  unlawful,  unless  done  know- 
ingly and  willfully,  as  in  the  case  of  carrying 
enemy's  dispatches,  where  Sir  William  Scott  at 
first  went  entirely  on  the  ground  of  the  master's 
privity;  afterwards  he  Adopted  a  rule  more 
strict  and  severe;  but  still  knowledge  was  held 
to  be  necessaiT,  and  presumed  wherever  there 
was  a  want  of  extraordinary  diligence  on  the 
part  of  the  master.  It  is  conceded  that  the 
onu9  is  on'  the  claimant  to  show  his  ignorance 
of  the  contents  of  the  papers  concerning  the 
cai^,  which,  if  the  present  testimony  is  not 
sufficient,  may  be  done  upon  further  proof. 
38©*]  *Story,  J.  Ignorance  of  the  master 
was  not  pretended  in  the  court  below. 

Dexter t  for  the  respondents  and  captors.  The 
rule  that  the  neutral  carrier  of  enemy's  prop- 
erty is  entitled  to  freight,  is  a  mitigated  rule, 
an5  Bynkershoek  argues  with  much  force  against 
its  reasonableness.'  But  the  master,  in  the  pres- 
ent case,  is  not  entitled  to  the  benefit  of  it,  hav- 
ing, by  his  conduct,  made  himself  an  enemy, 
jfTo  hat  vice.  The  principle;  as  to  the  nature 
of  the  Spanish  war,  was  settled  when  the  court 
determined  that  to  carry  goods  to  Lisbon,  un- 


l.-Q.  J.  Pub.  L.  16^  p.  125*  of  Du  Ponceau's  Trans- 
lation. 

2.— Q.  J.  Pub.  o.  14,  p.  Ill,  of  Du  Ponoeau's  Trans- 
lation. 


der  a  British  license,  was  cause  of  confiscation. 
Can  a  party  in  a  similar  predicament  be  en- 
titled to  freight?  Can  a  neutral  stand  on  any 
better  ground  than  a  citizen?  Either  the  British 
troops  in  the  peninsula  were  enemies  or  f  riendH. 
If  enemies,  this  is  an  interposition  which  can- 
not be  permitted  to  neutrals.  Being  at  war. 
the  British  fleets  and  armies  were  hostile  in 
every  quarter  of  the  globe.  Where  sliall  the 
line  be  drawn  to  mark  when  they  became  our 
enemies?  At  what  period  from  the  time  of  their 
landing  in  Portugal,  until  their  crossing  the 
Pyrenees,  and  embarking  at  Bordeaux  for  the 
United  States?  It  is  impossible  to  aid  the  oper- 
ations of  our  enemy  in  any  part  of  the  world 
without  strengthening  his  means  of  annoying 
us.  The  very  men  fed  by  this  trade  came  here 
to  fight  us  on  our  own  soil,  and  to  destroy  our 
capital  It  is  said  that  this  involves  the  con- 
sequence that  we  were  at  war  *with  [*380 
Spain  and  Portugal;  but  it  depends  upon  the 
councils  of  every  country  to  judge  what  acts 
of  hostility  shall  render  it  expedient  to  make 
war;  it  depended  on  us  to  be  at  war  with  the 
allies  of  our  declared  enemy.  It  is  a  general 
rule  that  it  is  not  unlawful  to  carry  provisions 
to  a  neutral  country ;  but  if  the  enemy  be  there, 
and  the  articles  are  destined  for  his  use,  it  is 
unlawful.  The  whole  evidence  shows  that  the 
master  knew  he  was  carrying  provisions  for  the 
supply  of  the  British  forces,  and  his  ignorance 
of  the  law  is  immaterial.  But  even  if  it  were 
material,  the  inflamed  rate  of  freight  shows 
that  he  was  conscious  of  the  risk  he  run. 

Harper,  in  reply.  The  principle  contended 
for  by  the  captors  is  Hiiijcti  jurU,  and  extreme 
in  its  application  to  this  particular  ca.se,  where 
there  is  nothing  like  moral  guilt  in  the  conduct 
of  the  master,  who  did  not  intend  to  interfere 
in  our  distinct  war.  There  is  no  adjudged  case 
that  comes  up  to  tliis ;  and  freight  is  refused 
from  analog  to  the  general  principle  established 
by  the  British  prize  courts  as  to  neutral  inter- 
position in  the  war.  But  an  interference  in 
the  coasting  and  colonial,  or  other  privileged 
trade  of  the  enemy,  and  relief  to  him,  is  a  direct 
assistance,  and  the  rule  cannot  justly  be  ex- 
tended to  a  remote  and  consequential  aid  not 
contemplated  by  the  party.  The  license  cases 
determined  by  this  court,  went  on  the  ground 
of  an  adoption  of  the  enemy  character,  and  an 
incorporation  with  enemy  interests;  the  case  of 
Ttie  Liverpool  Packet,  determined  by  the  same 
learned  judge  who  tried  this  cause,  shows  the 
distinction  *between  this  and  the  license  [*387 
cases.'  The  rule  of  the  war  of  1756,  even  sup- 
posing it  to  be  well  established,  does  not  apply 
to  the  relative  situation  of  Great  Britain  and 
the  United  States.  The  former  had  hung  out 
no  signals  of  depression  and  defeat  in  the  pen- 
insular war,  and  required  no  neutral  aid  as  a 
relief  from  the  pressure  of  her  enemies.* 

Story,  J,,  delivered  the  opinion  of  the 
court : 

The  single  point  now  in  controversy  in  this 
cause  is,  whether  the  ship  is  entitled  to  the 
freight  for  the  voyage.  The  general  rule  that 
the  neutral  carrier  of  enemy's  property  is  en- 
titled to  his  freight,  is  now  too  firmly  establish- 


3.— 1  OalUson,  513. 

4.— Vide  Appendix,  note  III. 
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ed  to  admit  of  discusHlon.  But  to  this  rule 
there  are  many  exceptions.  If  the  neutral  be 
guilty  of  fraudulent  or  unneutral  conduct,  or 
has  mteri)osed  himself  to  assist  the  enemy  in 
carrying  on  the  war,  he  is  justly  deemed  to 
have  forfeited  his  title  to  freight.  Hence,  the 
carrying  of  contraband  goods  to  the  enemy; 
the  engaging  in  the  coasting  or  colonial  trade 
of  the  enemy ;  the  spoliation  of  papers,  and  the 
fraudulent  suppression  of  enemy  interests,  have 
been  held  to  affect  the  neutral  with  the  forfeit- 
ure of  freight,  and  in  cases  of  a  more  flagrant 
character,  such  as  carrying  dispatches  or  hos- 
tile military  passengers,  an  engagement  in  the 
transport  service  of  the  enemy,  and  a  breach  of 
blockade,  the  penalty  of  conflscation  of  the  ves- 
sel has  also  been  inflicted.'  By  the  modern 
388*1  law  of  nations,  provisions  *a*re  not,  in 
general,  deemed  contraband ;  but  they  may  be- 
come so,  although  the  property  of  a  neutral,  on 
account  of  the  particular  situation  of  the  war, 
or  on  account  of  their  destination.^  If  destined 
for  the  ordinary  use  of  life  in  the  enemy's 
country  they  are  not,  in  ^reneral,  contraband; 
but  it  is  otherwise  if  destined  for  military  use. 
Hence,  if  destined  for  the  army  or  navy  of  the 
enemy,  or  for  his  ports  of  naval  or  military 
equipment,  they  are  deemed  contraband.'  An- 
other exception  from  being  treated  as  contra- 
band is,  where  the  provisions  are  the  growth  of 
the  neutral  exporting  country.  But  if  they  be 
the  growth  of  the  enemy's  country,  and  more 
especially  if  the  property  of  his  subjects,  and 
destined  for  enemy's  use,  there  does  not  seem 
any  good  reason  for  the  exemption ;  for,  as  Sir 
William  Scott  has  observed,  in  such  case  the 
party  has  not  only  gone  out  of  his  way  for  the 


supply  of  the  enemy,  but  he  has  assisted  him 
by  taking  off  his  surplus  commodities.^  But 
it  is  argued  that  the  doctrine  of  contraband 
cannot  apply  to  the  present  case,  because  the 
I  destination  was  to  a  neuti'al  country ;  and  it  is 
i  certainly  true  that  goods  destined  for  the  use  of 
a  neutral  country  can  never  be  deemed  contra- 
band, whatever  may  be  their  character,  orhow- 
]  ever  well  adapted  to  warlike  purposes.  But  if 
such  goods  are  destined  for  the  direct  and 
•avowed  use  of  the  enemy's  army  or  [*380 
navy,  we  should  be  glad  to  see  an  authority 
which  countenances  this  exemption  from  for- 
feiture, even  though  the  property  of  a  neutral. 
Suppose,  in  time  of  war,  a  British  fleet  were 
lying  in  a  neutral  p)ort ,  would  it  be  lawful  for 
a  neutral  to  carry  provisions  or  munitions  of 
war  thither,  avowedly  for  the  exclusive  supply 
of  such  fleet?  Would  it  not  be  a  direct  inter- 
position in  the  war,  and  an  essential  aid  to  the 
enemy  in  his  hostile  preparations?  In  such  a 
case  the  goods,  even  if  belonging  to  a  neutral, 
would  have  had  the  taint  of  contraband  in  its 
most  offensive  character,  on  account  of  their 
destination;  and  the  mere  interposition  of  a 
neutral  port  would  not  protect  them  from  for- 
feiture.* Strictly  speaRing,  however,  this  is 
*not  a  question  of  contraband ;  for  that  [*390 
can  arise  only  when  the  property  belong  to  a 
neutral,  *ana  here  the  property  belong-  [*39 1 
ed  to  an  enemy,  and,  therefore,  was  liable,  at 
all  events,  to  condemnation.  But  was  the  voy- 
age lawful,  and  such  as  a  neutral  could,  with 
good  faith,. and  without  a  forfeiture,  engage  in? 
It  has  been  solemnly  adjudged  that  being  en- 
gaged in  the  transport  service,  or  in  the  con- 
veyance of  military  persons  in  his  employ,  are 


1.— Bynk.  QuoBst.  J.  Pub.  c.  14,  1  Rob.  287,  The 
Sarah  Christina;  lb.  288;  The  Haase:  lb.  206,  The 
Emanuel ;  2  Hob.  101,  The  Immanuel ;  lb.  209,  The 
Atlas:  lb.  104.  The  Kisfnir  Sun;  4  Rob.  168,  The 
Maddona  del  Burao ;  3  Rob.  285,  The  Neutralitat;2 
Rob.  128.  The  Welvart;6  Rob.  420.  The  Friendship. 

2.— 1  Rob.  188,  The  Jonge  Marjfaretha. 
3.— Ibid. 
4.— Ibid. 

6.— Articles  which  are  exclusively  useful  for  war- 
like purposes,  are  always  contraband,  when  destin- 
ed for  the  enemy;  those  of  promiscuous  use,  in 
war  and  in  peace,  only  become  so  under  particular 
drcumntances.  Orotius,de  J.  B.  ac  P.  I,  3,  c.  1,  s. 
5;  Vattel,  1, 3,  c.  7.  s.  112.  Among  the  latter  class 
are  included  naval  stores  and  provisions;  though 
Vattel  considers  naval  stores  as  always  contraband, 
whilst  he  holds  that  provisions  only  become  so 
under  peculiar  circumstances.  **Les  choses  qui 
sont  d'un  usagre  particulier  pour  la  guerre,  et  dont 
on  emp^che  le  transport  chez  I'ennemi  s'appellent 
marchandises  de  contrebande.  TcUes  sont  les 
armes,  les  munitions  de  guerre.  les  bois,  et  tout  ce 
qui  sert  A  la  construction,  et  A  1  armementdes  vais- 
seaux  de  guerre,  les  chevaux,  et  les  vi\n<es  m^mes 
en  certaines  occasions,  ou  Ton  espdre  de  redulre 
Tennemi  par  la  faim."  But  Bynkershoek  reasons 
against  admitting  into  the  list  of  contraband,  arti- 
cles of  promiscuous  use,  and  the  materials  out  of 
which  warlike  articles  are  formed.  2  J.  Pub.  1,  1, 
c.  10.  He,  however,  states  that  materials  for  build- 
ing ships  may  be  prohibited  under  certain  circum- 
stances. "  Quandoque  tamen  accidit,  ut  et  navium 
materia  prohibeatur,  si  hostis  ea  quam  maxime 
indigeat,  et  absque  ea  commode  bellum  gerere 
hand  posslt.  Quum  Ordines  Gcnerales  in  s.  2, 
edlc^  contra  Lysitanos  Dec.  31, 1657,  lis,  quae  com- 
munl  populorum  usu  contrabanda  censentur,  Lysi- 
tanos juvari  vetuissent,  snecialiter  addunt  in  s.  3, 
ejusdem  edicti.  quia  nihil  nisi  mari  a  Lysitanos 
metuetiant.  ne  quis  etiam  navium  materiam  lis 
advehere  vellet,  palam  sic  navium  a  contrabandis 
distincta,  sed  ob  speclalem  rationem  addita.  Ub 
eandcm  enusnm  navium  materia  conjungitur  cum 
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instrumentis  belli  in  s.  2,  d.  Edicti  contra  Anglos 
Dec.  5,  1652,  et  in  Edieto  Ordinum  Generalium 
contra  Francos  8,  Mart.  1688.  Sed  sunt  hae  oxcep- 
tiones,  quae  regulam  conflrmant.*'  8o  ali*o  of  pro- 
visions, they  are  not,  in  general,  contral)and  ;  but 
if  the  produce  of  an  enemy's  country,  and  not 
destined  for  the  ordinary  sustenance  of  human 
life,  but  for  military  or  naval  use,  they  become 
contraband,  according  to  the  law  of  England.  And 
articles,  the  growth  of  tho  neutral  exporttnur  coun- 
try, are  noi  contraband,  though  carried  in  the  ves- 
sels of  another  country.  4  Rob.  161,  The  Apollo. 
And  the  beneUt  of  the  principle  is  extended  ti) 
maritime  countries  exporting  the  produce  of  neigh- 
boring interior  districts,  whose  produce  those 
countries  are  usually  employed  in  exporting.  In 
the  ordinary  course  of  thi*lr  trade.  lb.  354,  The 
Evert.  But  the  law  of  France  and  Spain  does  not 
consider  provisions  as  oonti-aband.  Ordon nance 
de  la  Marine,  13,  tit.  8,  des  Prises,  art.  11.  D'Ha- 
breu  sobre  las  Presaa,  part  1,  c.  10,  p.  136.  And 
Valin  states  that,  both  by  the  law  of  France  and 
the  common  law  of  nations,  provisions  are  contra- 
band only  when  destined  to  besieged  or  blockaded 
places.  But  he  asserts  that  naval  stores  were  cod- 
f  raband  at  the  time  he  wrote  (1758)  and  had  been 
so  since  the  beginning  of  that  century,  which  they 
were  not  formerly,  Surl'  Ord.  lb.  pothier,  com- 
menting on  the  same  article  of  the  ordinance,  ob- 
serves :  **A  regard  des  munitions  debouche  que  des 
sujets  des  puissances  neutres  envoient  i  nos  enno- 
mis,  elles  ne  sont  point  cens^  de  oontrabande,  ni 
par  consequent  sujettes  &  conflscation ;  sauf  dans 
un  seul  cas,  qui  est  lorsqu'ellos  sont  envoy^^esA 
une  place  assi^gee  ou  bloquSe."  De  Propriety,  No. 
104.  By  the  Swedish  ordinance  of  171J),  contraband 
articles  are  declared  to  be  those  **  qui  peuvent  6ire 
employees  pour  la  guerre."  The  Danish  ordinanc<^ 
of  1658  (provided  for  the  subsisting  war  with  Swe- 
den), contains  a  long  list  of  contraband  articles, 
among  which  are  included  naval  stores  and  provis- 
ions. The  modem  conventional  law  of  nations  hns 
fipeneraliy  excluded  provisions  and  naval  stores 
from  the  list  of  contraband,  and  in  all  Uie  treaties 
made  by  the  United  States  since  they  were  an  in- 
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acts  of  hostility  which  subject  the  property  to 
confiscation.  *     And  the  carrying  of  dispatches 
from  the  colony  to  the  mother  country  of  the 
«nemy  has  subjected  the  party  to  the  like  pen- 
alty.^'    And  in  these  cases,  the  fact  that  the 
voyage  was  to  a  neutral  port  was  not  thought 
to  change    the  character  of  the  transaction. 
The  principle  of  these  determinations  was  as- 
flertea  to  be  that  the  party  must  be  deemed  to 
place  himself  in  the  service  of  the  hostile  state, 
3$)2*]  and  "^assist  in  warding  off  the  pressure 
of  the  war,  or  in  favoring  its  offensive  projects. 
Now,  we  cannot  distin^iish  these  cases,   m 
principle,   from  that  before  the  court.     Here 
is  a  cargo  of  provisions  exported   from  tlie 
enemy's  country,  with  the  avowed  purpose  of 
supplying  the  army  of  the  enemy.     Without 
this  destination  they  would  not  have  been  per- 
mitted to  be  exported  at  all.     Can  a  more  im- 
portant or  essential  service  be  performed  in 
favor  of  the  enemy?    In  what  does  it  differ 
from  the  case  of  a  transport  in  his  service? 
The  property,  nominally,  belongs  to  individ- 
uaL«,    and    is   freighted,    apparently,    on   pri- 
vate account,  but,  in  reality,  for  public  use. 
and  under  a  public  contract  implied  from  the 
ver^'  permission  of  exportation.     It  is  vain  to 
contend  that  the  direct  effect  of  the  voyage  was 
not  to  aid  the  British  hostilities   against  the 
United  States.     It  might  enable  the  enemy,  in- 
directly,   tc    operate    with    more    vigor    and 
promptitude  against  us,  and  increase  his  dispos- 
able force.     But  it  is  not  the  effect  of  the  par- 
ticular transaction  that  the  law  regards,  it  is 
the  general  tendency  of  such  transactions  to 
assist  the  military  operations  of  the  enemy,  and 
the  temptations  which  it  presents  to  deviate 
from  a  strict  neutrality.     Nor  do  we  perceive 
how  the  destination,  to  a  neutral  port,  can  vary 
the  application  of  this  rule;  it  Is  only  doing 
that  indirectly  which  is  prohibited  in  direct 
courses.     Would  it  be  contended  that  a  neutral 
might  lawfully  transport  provisions  for  the 
British  fleet  and  army  while  it  lay  at  Bordeaux 
preparing    for   an    expedition  to   the  United 
States?     Would  it  be  contended  that  he  might 
393*1  lawfully  supply  a  British  *fleet  station- 
ed on  our  coast?    We  presume  that  two  opin- 
ions could  not  be  entertained  on  such  ques- 
tions; and  yet,  though  the  cases  put  are  strong, 
we  do  not  know  that  the  assistance  is  more  materi- 
al than  miijht  be  supplied  under  cover  of  a 
neutral  destination  like  the  present. 

An  attempt  has  been  made  to  distinguish  this 
case  from  the  ordinary  cases  of  employment  in 
the  transport  service  of  the  enemy,  upon  the 


ground  that  the  war  of  Great  Britain  against 
France  was  a  war  distinct  from  that  against  the 
United  States;  and  that  Swedish  subjects  had 
a  perfect  right  to  assist  the  British  arms  in  re- 
spect to  the  former,  though  not  to  the  latter. 
Whatever  might  be  the  right  of  the  Swedi^ 
sovereign,  acting  under  his  own  authority,  we 
are  of  opinion  that  if  a  Swedish  vessel  be  en- 
gaged in  the  actual  service  of  Great  Britain,  or 
m  carrying  stores  for  the  exclusive  use  of  the 
British  armies,  she  must,  to  all  intents  and  pur- 
poses, be  deemed  a  British  transport.  It  is  per- 
fectly immaterial  in  what  particular  enterprise 
those  armies  might,  at  the  time,  be  engaged; 
for  the  same  important  benefits  are  conferred 
upon  an  enemy,  who  thereby  acquires  a  greater 
disposable  force  to  bring  into  action  against  us. 
In  The  Friendship  (8  Rob.,  420,  426),  Sir  W. 
Scott,  speaking  on  this  subject,  declares:  "It 
signifies  nothing  whether  the  men.  so  conveyed, 
are  to  be  put  into  action,  on  an  immediate  ex- 
pedition, or  not.  The  mere  shifting  of  draughts 
in  detachments,  and  the  conveyance  of  stores 
from  one  place  to  another,  is  an  ordinary  em- 
ployment of  a  transport  vessel,  and  it  is  a  dis- 
tinction totally  imimportant  *whether  [*394 
this  or  that  case  may  be  connected  with  the  im- 
mediate active  service  of  the  enemy.  In  re- 
moving forces  from  distant  settlements,  there 
mav  be  no  intention  of  immediate  action,  but 
still  the  general  importance  of  having  troops 
conveyed  to  places  where  it  is  convenient  that 
they  should  be  collected,  either  for  present  or 
future  use,  is  what  constitutes  the  object  and 
employment  of  transport  vessels.''  It  is  obvious 
that  the  learned  judge  did  not  deem  it  material 
to  what  places  the  stores  might  be  destined; 
and  it  must  be  equally  immaterial  what  is  the 
immediate  occupation  of  the  enemy's  militarr 
force.  That  force  is  always  hostile  to  us,  be  it 
where  it  may  be.  To-day  it  may  act  against 
France,  to-morrow  against  us;  and  the  better 
its  commissary  department  is  supplied,  the  more 
life  and  activity  is  communicatea  to  all  its  mo- 
tions. It  is  not,  therefore,  in  our  view,  material 
whether  there  be  another  distinct  war  in  which 
our  enemy  is  engaged  or  not;  it  is  sufficient 
that  his  armies' are  evervwhere  our  enemies,  and 
every  assistance  offered  to  them  must,  directly, 
or  indirectly,  operate  to  our  injury. 

On  the  whole,  the  court  are  of  opinion  that 
the  voyage,  in  which  this  vessel  was  engaged, 
was  illicit,  and  inconsistent  with  the  duties  of 
neutrality,  and  that  it  is  a  very  lenient  admin- 
istration of  justice  to  confine  the  penalty  to  a 
mere  denial  of  freight.^ 


dependent  power,  except  In  the  treaties  with 
Great  Britain,  they  are  excluded:  but  the  only 
treaty  now  sutnlstingr  which  coDtains  a  definition 
of  contraband,  is  that  of  1796  with  Spain,  which 
embraces  the  munitions  of  war  only.  The  treaty 
of  1794  with  Great  Britain  declares  naval  stores, 
with  the  exception  of  unwrouarht  iron  and  fir 
planks,  to  be  contraband,  and  liable  to  conflflca- 
tion,  and  declares  that  when  provisions  and  other 
articles,  not  generally  contraband,  shall  become 
rach  according  to  the  existin^f  law  of  nations,  they 
sbaU  be  entitled  to  pre-emption,  with  freight  to 
the  carrier.  By  the  treaty  negotiated  in  1807,  but 
not  ratified,  provisions  were  omitted  in  the  list  of 
contraband,  and  tar,  and  pitch  (unless  destined  to 
a  port  of  naval  equipment)  were  added  to  the  na- 
val stores  except^  in  the  treaty  of  1794. 

1.-4  Rob.  2S6,  The  Carolina;    6  Rob.  420,  The 
Friendship ;  lb.  490,  The  Orozembo. 
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2.— fl  Rob.  440,  The  Atlanta;  lb.  461,  The  Con- 
stantia.    Note. 

3.— As  to  the  penalty  for  the  carrying  of  contra- 
band, see  3  Kob.  182,  note  (a).  Freight  and  expenses 
are  almost  alwaj's  refused  by  tne  British  prize 
cou  rts  to  a  carrier  of  contraband.  There  is  but  one 
case  in  the  books  of  an  exception  to  this  rule,  which 
was  of  sail  cloth  carried  to  Amsterdam,  the  contra- 
band being  in  a  small  quantity  amongst  a  variety 
of  other  articles.  3  Rob.,  91,  The  Neptunus.  The 
penalty  is  carried  beyond  the  refusal  of  freight  and 
expenses,  and  is  extended  to  the  confiscation  of  the 
ship,  and  innocent  parts  of  the  sairie  cargo.  1st. 
Where  the  ship  and  the  contraband  articles  belong 
to  the  same  person.  1  Rob.,  31,  The  Staadt  Emden; 
lb.,  330,  The  Young  Tobias.  2d.  Where  the  cargo  is 
carried  with  a  false  destination,  false  papers,  or 
other  circumstances  of  fraud.     3  Kob.,  217,  The 
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Tennessee  was  a  part  of  that  state,  passed  an  act 
establishing  the  town  of  Nashville,  and  vesting 
200  acres  of  land  in  trustees,  to  be  laid  off  in 
lots,  and  sold,  and  conveyed  in  the  manner 
prescribed  by  the  act.  On  the  1st  of  July, 
1784,  subsequent  to  the  passage  of  the  act  es- 
tablishing the  town,  the  trustees  executed  a 
deed  regularly  conveying  the  lot,  for  a  moiety 
of  which  this  suit  was  brought  to  Abednigo 
Lewellin.  On  the  1st  of  ApriH  1810,  Shadrack 
Lewellin,  heir  at  law  of  Abednigo,  who  had 
then  attained  his  full  age  of  twenty -one  yeArs, 
for  seven  years  and  upwards,  executed  a  deed 
conveying  the  land  in  controversy  to  Francis 
May ;  after  which,  and  previous  to  the  institu- 
tion of  this  suit,  Francis  May  conveyed  the 
same  land  to  the  lessor  of  the  plaintift.  The 
defendant  produced  a  deed  dated  the  2d  of 
February,  1798,  executed  by  a  certain  Josiah 
Love,  and  purporting  to  convey  the  land  in 
controversy  to  William  T.  Lewis.  It  appeared 
in  evidence  that  Lewis  had  purchased  the  land 
fairly,  and  paid  a  valuable  consideration  for  it, 
and  that  at  the  time  no  person  wbb  in  posses- 
sion of  it.  Immediately  &ft«r  this  conveyance, 
Lewis  entered  into,  and  took  full  possession  of, 
the  premises,  made  valuable  improvements 
thereon,  and  continued  so  possessed  until  the 
478*]  14th  of  February,  *1810,  when  he  sold 
and  conveyed  the  same  to  William  Easton,  the 
defendant,  who  entered  into  and  took  posses- 
sion, and  continued  peaceably  posseased  there- 
of, until  the  18th  of  November,  1810,  when 
this  suit  was  instituted.  Upon  this  testimony, 
the  defendant's  counsel  moved  the  court  to  in- 
struct the  jury  that  the  defendant  was  protected 
in  his  possession  of  the  premises  by  the  laws  of 
the  land,  and  that  by  virtue  of  the  said  laws 
the  plaintiff  was  barred  from  recovering  the 
said  parcel  of  ground  and  premises.  On  this 
question  the  judges  were  divided  in  opinion, 
which  question  and  division  have  been  certified 
to  this  court  as  prescribed  by  law. 

The  evidence  is  not  so  stated  on  the  record 
as  to  present  any  point  for  the  consideration  of 
this  court,  other  than  the  question  whether  a 
possession  of  seven  years  is,  in  this  case,  a  bar 
to  the  plaintiff's  action.  This  question  depends 
on  the  construction  of  an  act  of  the  legislature 
of  Tennessee,  passed  in  the  year  1797,  to  ex- 
plain an  act  of  the  legislature  of  North  Caro- 
lina, passed  in  the  year  1715. 

The  act  of  1715,  after  affirming,  in  the  first 
and  second  sections,  certain  irregular  deeds, 
previouslv  made,  under  which  possession  had 
been  held  for  seven  years,  enacts,  in  the  third 
section,  **that  no  person,  or  persons,  or  their 
heirs,  which  hereafter  shall  have  any  right,  or 
title,  to  any  lands,  tenements,  or  hereditaments, 
shall  thereunto  enter  or  make  claim,  but  within 
seven  years  after  his,  her,  or  their  right  or  title 
479^  shall  descend  or  accrue;  and  in  ♦de- 
fault thereof  such  person  or  persons  so  not  en- 
tering or  making  default  shall  be  utterly 
excluded  and  disabled  from  any  entry  or  claim 
thereafter  to  be  made. "  The  fourth  section  con- 
tains the  usual  savings  in  favor  of  infants,  &c., 
who  are  authorized  within  three  years  after 
their  disabilities  shall  cease  "  to  commence  his 
or  her  suit,  or  make  his  or  her  entry."  Persons 
beyond  sea  are  allowed  eight  years  after  their 
return;  '*  but  that  all  possessions  held  without 
suing  such  claim  as  aforesaid,  shall  be  a  per- 
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petual  bar  against  all  and  all  manner  of  persona 
whatever,  that  the  expectation  of  heirs  may 
not,  in  a  short  time,  leave  much  land  unpoei- 
sessed,  and  titles  so  perplexed  that  no  man  will 
know  from  whom  to  take  or  buy  land. " 

The  judges  and  lawyers  of  the  state  of  North 
Carolina  have  been  much  divided  on  the  con- 
struction of  this  act;  some  maintaining  that, 
like  other  acts  of  limitation,  it  protects  mere 
naked  possession;  others,  that  the  first  and 
second  sections  (which  are  retrospective)  have 
such  an  influence  on  the  third  and  fourth 
(which  are  prospective)  as  to  limit  their  opera- 
tion to  a  possession  acquired  and  held  bv  color 
of  title.  This  court  is  relieved  from  an  Investi- 
gation of  these  doubts  by  a  case  decided  in  the 
Supreme  Court  of  North  Carolina,  in  which  it 
was  finally  determined  that  the  act  of  1715  af- 
forded protection  to  those  only  who  held  by 
color  of  title.  This  contest  was  maintained  as 
strenuously  in  Tennessee  after  its  separation 
from  North  Carolina  as  in  the  present  state. 
Anterior  to  the  decision  of  the  Supreme  Court 
of  North  Carolina,  which  has  been  mentioned. 
*the  legislature  passed  an  act  to  settle  [*480 
*•  the  true  construction  of  the  existing  laws  re- 
specting seven  years'  possession,"  in  which  it 
is  enacted,  "  that  in  all  cases  wherever  any  per- 
son, or  persons,  shall  have  had  seven  years' 
peaceable  po^f^ession  of  any  land,  by  virtue  of  a 
grant,  or  deed  of  conveyance  founded  }i\yon  a 
grant,  and  no  legal  claim  by  suit  in  law,  by 
such,  set  up  to  said  land,  within  the  above 
term,  that  then,  and  in  that  caae,  the  person,  or 
persons,  so  holding  possession  as  aforesaid.shall 
be  entitled  to  hold  possession  in  preference  to 
all  other  claimants,  such  quantity  of  land  as 
shall  be  specified  in  his,  her,  or  their  said  grant, 
or  deed  or  conveyance,  founded  on  a  grant  a& 
aforesaid."  The  act  then  proceeds  to  bar  the 
claim  of  those  who  shall  neglect,  for  the  term 
of  seven  years,  to  avail  themselves  of  any  title 
they  mav  have.  As  not  unfrequently  happens, 
this  explanatory  law  generated  as  many  aoubta 
as  the  law  it  was  intended  to  explain.  On  the 
one  part  it  was  contended,  that  being  designed 
for  the  sole  purpose  of  removing  all  uncer- 
tainty respecting  the  construction  of  the  act  of 
1715,  its  provisions  ought  to  be  limited  to  its 
avowed  object,  and  a  doubt  had  never  existed 
whether  it  was  necessary  for  a  person  iu-posees- 
sion  to  show  more  than  a  color  of  title,  a  deed 
acquired  in  good  faith,  in  order  to  protect  him- 
self under  that  act ;  so,  nothing  farther  ouffht  to 
be  required  in  order  to  enable  him  to  avail  him- 
self of  the  act  of  1797.  That  if  it  should  be 
necessary  to  trace  a  title  up  to  a  grant,  the  act 
of  1797,  instead  of  quieting  possession,  would, 
in  process  of  time,  strip  a  very  long  possession 
of  that  protecting  *quality  which  the  [*48 1 
policy  of  all  other  countries  l)e8towed  upon  it; 
that  the  act  of  1797  was  obviously  drawn  with 
so  much  carelessness  as,  in  some  of  its  parts,  to 
exclude  the  possibility  of  a  literal  construction ; 
and,  for  this  reason,  a  more  liberal  construc- 
tion would  be  admissible  in  order  to  effect  ita 
intent.  It  was  therefore  insisted  not  to  be 
necessary  for  the  defendant,  holding  possession 
under  a  bon/i  fide  conveyance  of  lands  which  had 
been  actually  granted,  to  deduce  his  title  from 
the  grant;  but  that  it  was  sufficient  to  show 
that  the  land  had  been  granted,  and  that  he  held 
a  peaceable  possession  of  seven  years  under  a 
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deed.  On  the  other  part  it  was  contended, that 
on  this  point  there  is  no  ambiguity  in  the  words 
of  the  act.  The  seven  years  possession  to  be 
available,  must  be  "  b j  virtue  of  a  grant,  or  of 
a  deed  founded  on  a  grant.''  It  is  as  essential 
that  the  deed  should  be  founded  on  a  grant  as 
that  a  deed  should  exist.  A  possession  of  seven 
years  does  no  more  in  the  one  case  than  in  the 
other  bar  a  legal  title.  The  words  of  the  act 
being  perfectly  clear,  they  must  be  understood 
in  their  natural  sense.  When  confined  to  dif- 
ferent deeds,  founded  on  the  same  patent,  or  to 
deeds  founded  on  different  patents,  for  the 
same  land,  althoufi^h  some  cases  of  fair  posses- 
sion may  be  excluded  from  their  operation,  yet 
they  will  apply  to  the  great  mass  of  cases  aris- 
ing in  the  country. 

This  question,  too,  has,  at  length,  been  de- 
cided in  the  Supreme  Court  of  the  state.  Sub- 
sequent to  the  division  of  opinion  on  this  ques- 
tion, in  the  Circuit  Court,  two  cases  have  been 
482*1  decided  in  the  Supreme  *Court  for  the 
state  01  Tennessee,  which  have  settled  the  con- 
struction of  the  act  of  1797.  It  has  been  de- 
cided that  a  possession  df  seven  years  is  a  bar 
only  when  held  ''under  a  grant,  or  a  deed 
founded  on  a  grant."  The  deed  must  be  con- 
nected with  the  grant.  This  court  concurs  in 
that  opinion.  A  deed  cannot  be  "  foimded  on 
a  grant"  which  gives  a  title  not  derived  in  law 
or  equity  from  that  grant;  and  the  words 
founded  on  a  grant  are  too  important  to  be 
discarded.  The  act  of  assemblv  vesting  lands 
in  the  trustees  of  the  town  of  "Nashville,  is  a 
grant  of  those  lands,  and  as  the  defendant  shows 
no  title  under  the  trustees,  nor  under  any 
other  grant,  his  possession  of  seven  years  can- 
not protect  his  title,  nor  bar  that  of  the  plaintiff. 
And  this  Is  to  be  certified  to  the  Circuit  Court 
for  the  District  of  West  Tennessee. 

Certificate  for  the  plaintiff. 

Overruled— 6  Pet.  301. 

Cit«d— 4  Wheat.  234  (n) ;  6  Wheat.  121  (n);  9  Wheat. 
Soli;  S  Pet.  241 ;  6  Pet.  288, 286;  11  How.  435 ;  1  Wall. 
S12. 213;  1  McLean,  19. 


[local  law.] 

ROSS  AXD  MORRISON  t.  REED. 

Where  the  plaintiff  in  ejectment  claimed  title  to 
lands  in  the  state  of  Tennessee,  under  a  grrant  from 
said  state,  dated  the  26th  of  April,  1809,  founded  on 
an  entry  made  in  the  entry-taker's  office,  of  Wash- 
ington county.dated  the  2d  of  January,  1779,  in  the 
name  of  J.  M'Dowell,  on  which  a  warrant  issued  on 
the  17th  of  May,  1779,  to  the  plaintiff,  as  the  assigrnee 
of  J.  M'Dowell,  and  the  defendants  claimed  under 
a  jmnt  from  the  state  of  North  Carolina,  dated 
483*1  the  «9th  of  Auarust,  1787,  it  was  determined 
that  the  prior  entry  nught  be  attached  to  a  Junior 
grant  so  as  to  overreach  an  elder  grrant ;  and  that  a 
surrey  having  been  made,  and  a  grant  issued  upon 
)rDowell*8  entry,  in  the  name  of  the  plaintiff,  call- 
ing him  assignee  of  M'Dowell,  was  prima  facie  evi- 
dence that  tne  entry  was  the  plaintiff's  property ; 
and  that  a  warrant  is  sufficiently  certain  to  be  sus- 
tained, if  the  objects  called  for  are  identified  by 
the  testimony,  or  unless  the  calls  would  equally 
well  suit  more  than  one  place. 

ERROR  to  the  Circuit  Court  for  the  District 
of  East  Tennessee. 
The  defendant  in  error,  who  was  plaintiff  in 
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the  court  below,  claimed  title  under  a  grant 
from  the  state  of  Tennessee,  bearing  date  the 
26th  day  of  April,  1809,  founded  on  an  entry 
made  in  the  entry-taker's  office  of  Washington 
county.  No.  975,  dated  on  the  2d  day  of  Jan- 
uary, 1779,  in  the  name  of  John  M'Dowell,  for 
500  acres  of  land,  on  which  a  warrant  issued 
on  the  17th  day  of  May,  1779.  The  defendants 
in  the  court  below,  now  plaintiffs  in  error, 
claim  under  a  grant  from  the  state  of  North 
Carolina  to  John  Henderson,  dated  the  9th  of 
Au^st,  1787,  and  a  deed  of  conveyance  from 
John  Henderson  to  the  defendant,  Ross,  duly 
executed  and  registered.  Morrison  held  as  ten- 
ant under  Ross. 

At  the  trial  of  the  cause,  a  bill  of  exceptions 
was  taken  by  the  defendants,  in  which  was 
stated  a  transcript  taken  from  the  book  pro- 
cured from  the  office  of  the  Secretary  of  State 
of  the  United  States,  which  contains  reports  of 
the  lands  entered  in  Sullivan  and  Washington 
counties;  also  a  copy  of  the  warrant  issued  to 
John  M'Dowell  for  500  acres  of  land,  both  of 
which  are  certified  by  the  clerk  to  the  commis- 
sioner of  East  Tennessee.  Also  the  grants 
under  *which  each  party  claims,  the  [*484 
deed  of  conveyance  from  Henderson  to  Ross, 
together  with  the  viva  voce  testimony  of  the  wit- 
nesses produced.  It  then  proceeds  to  state 
"  that  the  defendants  contenoed:  1st.  That  hav- 
ing the  eldest  grant,  the  plaintiff  could  not  re- 
cover, imless  he  had  shown  a  prior  entry, 
which  the  law  would  consider  special  for  the 
place  now  claimed,  and  produced  satisfactory 
evidence  that  the  right  was  vested  in  him. 
That  as  no  proof  had  been  given  that  Reed 
had  ever  purchased  or  paid  any  consideration 
for  M'Dowell's  entry,  he  could  not,  in  virtue  of 
that  entry,  entitle  himself  to  a  verdict.  That 
the  mere  statement  in  the  survey  and  grant 
that  Reed  was  assignee  of  M'Dowell,  was  no 
evidence  whatever  of  that  fact.  2d.  That  if 
such  proof  had  been  given,  still  he  could  not 
recover,  because  the  proof  shows  that  the  ob- 
jects called  for  in  the  entry  existed  at  two 
places,  some  distance  from  each  other;  and, 
therefore,  the  entry  was  ambiguous  and  doubt- 
ful. But  the  court  charged  and  instructed  the 
iury  that  the  circumstance  of  a  survey  having 
been  made,  and  a  grant  issued  upon  M'Dow- 
ell's entry,  in  the  name  of  Reed,  calling  him 
assignee  of  M'Dowell,  was  prima  facie  evidence 
that  the  entry  was  the  property  of  Reed.  And 
that  it  waa  true  if  the  calls  in  an  entry  would 
equally  well  suit  more  than  one  place,  it  would 
not  be  considered  special  for  either  place ;  but 
it  was  for  the  jury  to  determine,  from  the  evi- 
dence whether  the  place  spoken  of  on  the 
south  side  of  Holston  would  as  well  suit  the 
calls  of  the  entry  as  the  one  on  the  north  side ; 
and  that,  except  for  James  King's  testimony, 
he  had  hardly  *ever  heard  an  entry  [^485 
better  established  than  the  one  now  under  con 
sideration." 

There  was  a  verdict  and  judgment  in  favor  of 
the  plaintiff,  and  the  cause  was  brought  up  to 
this  court  by  writ  of  error 

Todd,  /.,  delivered  the  opinion  of  the  court: 

It  is  now  objected  by  the  plaintiffs  in  error 

that   the    transcript  first  mentioned  contains 

nothing  but  a  naked  designation  of  number, 

date,  person's  name,  and  number  of  acres,  but 
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no  description  of  the  land  whatever;  not  even 
specifying  the  county  where  situate. 

To  this  objection  it  may  be  answered,  that  it 
is  a  fact,  which  will  appear  from  the  reports  of 
cases  decided  in  the  courts  of  Tennessee,  that 
the  books  containing  entries  for  land  in  the 
counties  of  Sullivan  and  Washington  have  been 
lost  or  destroyed.  It  is  also  a  fact  that  the 
original  of  the  transcript  under  consideration 
was  directed,  by  a  statute  of  Tennessee,  to  be 
procured  and  deposited  in  the  commissioner's 
office;  and  copies  therefrom,  certitled  by  the 
clerk,  are  declared  to  be  evidence  in  the  courts 
of  that  state;  but  a  conclusive  answer  is  fur- 
nished by  an  examination  of  the  bill  of  excep- 
tions; it  was  not  objected  to  in  the  court 
below. 

The  same  answers  may  also  be  given  to  the 
objection  taken  to  the  copy  of  the  warrant. 

tinder  the  laws  of  North  Carolina  for  appro- 
priating the  vacant  lands,  an  entry  is  made 
with  the  entry-taker  before  a  warrant  issues; 
486*]  the  warrant  describes  *the  land  speci- 
fied in  the  entry ;  the  special  or  locative  calls 
for  appropriation  of  the  land  can  be  seen  and 
examined  as  well  from  a  view  of  the  warrant 
as  from  the  entry.  In  consequence  of  various 
frauds  respecting  warrants,  they  were  by  law 
to  be  submitted  to  a  board  of  commissioners, 
and  if  decided  to  be  valid,  the  original  was  de- 
posited with  the  commissioner,  and  copies, 
certified  by  the  clerk,  were  to  be  received  in 
evidence.    The  copy  of  the  warrant,  in  this 
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case,  corresponds  with  these  regulations,  and 
was  properly  received,  nor  was  it  objected  to  in 
the  court  below. 

The  practice  in  the  courts  of  Tennessee,  of 
attaching  a  prior  entry  to  a  junior  grant,  to 
overreach  an  elder  grant  in  an  action  of  eject- 
ment, was  brought  into  the  view  of,  and  recog- 
nized by,  this  court,  in  the  case  of  Polk  v.  HtU 
et  al.;  it  is.  therefore,  not  now  to  be  departed 
from. 

The  location  in  this  case,  upon  the  face  of 
the  warrant,  appears  to  be  sufficiently  certain 
to  be  sustained,  if  the  objects  called  for  are 
identified  by  the  testimony,  or  unless  the  calls 
would  equally  well  suit  more  than  one  place. 
These  were  questions  properly  submitted  to  the 
jury;  there  was,  therefore,  no  error  in  the 
charge  and  instruction  given  on  this  point. 
Nor  was  there  error  in  the  residue  of  the  in- 
struction. It  is  a  general  principle  to  presume 
that  public  officers  act  correctly  until  the  con- 
trary be  shown.  It  must,  therefore,  be  pre- 
sumed tliat  the  officer,  when  he  surveyed 
M'Dowell's  entry,  in  Reed's  name,  had  suffi- 
cient evidence  produced  to  'satisfy  [*^S7 
him  that  Reed  was  the  owner  of  it,  and  this 
presumption  is  increased  by  the  act  of  another 
officer  in  issuing  the  ^nt;  these  circumstances 
furnished  prima  facte  evidence,  at  least,  that 
he  was  the  owner. 

Judgement  affirmed. 


Clted-8  Wall.  83. 
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[NOTE  I.] 
Ejttraet  from  tfie  Preface  to  Bibb'9  Reports  of  Cases  in  the  Court  of  Appeals  of  Kentucky. 


"  The  rules  of  landed  property  in  Kentucky 
are,  in  an  eminent  degree,  the  creatures  of  the 
court— a  species  of  judicial  lenslation.  The 
disputes  b^ween  claimants  under  the  laws  of 
Vir«rinia  have  grown,  principally,  out  of  two 
requisitions  in  the  statute  of  1779.  The  one 
requiring  of  those  claiming  rights  of  settle- 
ment, or  of  pre-emption,  to  obtain  certificates 
from  the  commiasioners  appointed  for  that 
purpose,  mentioning  the  cause  of  the  claim, 
the  number  of  acres,  and  "describing,  as  near 
as  niay  be,  the  particular  location  ;"*  the  other, 
requiring  the  holders  of  land  warrants  to  lodge 
them  with  the  surveyor,  and  in  a  book  to  be 
kept  for  that  purpose,  to  ''direct  the  location 
thereof  so  speciallv  and  precisely  as  that 
others  may  be  enabled,  with  certainty,  to  lo- 
cate warrants  on  the  adjacent  residuum.''  The 
text  was  short  and  novel;  the  commentary  was 
left  to  the  direction  of  the  judges.  The 
sDcient  depositoriee  of  the  law  gave  but  little 
light  to  guide  the  exercise  of  this  discretion. 
Tne  rules  for  construction  of  deeds  gave  some 
aid;  but  this  was  far  short  of  what  was  want- 
ed. For  a  time,  unfettered  by  precedent,  un- 
directed by  rule,  each  decision  was  but  fact — 
multiplication  of  facts  gave  precedents,  and 
precedents  have  grown  into  doctrine.  The 
490*]  statute  requires,  first,  a  description  *of 
the  particular  tract,  specially  and  precisely; 
that  is  to  say,  that  the  description  shall  apply, 
certainly,  to  one  identical  tract,  and  not  un- 
certainly, or  equally  to  two,  or  divers.  Next, 
that  this  description  shall  enable  others  to 
find  and  know  the  identical  tract  intended. 
The  Htatute  intends  the  entry  in  the  sur- 
veyor's book  to  be  notice  to  all  persons  of 
the  ifppropriation.  The  question  arising  out 
of  the  entry  is,  does  it  contain 'that  descrip- 
tion which  was  suflicient  to  operate  as  notice 
of  an  appropriation  of  a  particular  tract?  This 
question  is  analvzed  into  the  identity  and  no- 
toriety of  the  objects  referred  to  in  the  loca- 
tion. That  is  to  say,  the  entry  must.contain 
proper  allusion  and  reference  to  known  and 
certain  objects,  which  shall  serve  as  indices 
to  the  particular  tract  of  land  intended  to  be 
appropriated. 

"Identity  is  absolutely  necessary  in  the  in- 
vestigation of  every  question  of  meum  et  tuvm. 
The  propriety  of  making  identity  one  subject 
of  inquiry  in  testing  entries  needs  no  ex- 
phination.  But  in  deciding  upon  what  de- 
scription is  sufilcient  to  give  identity,  or  in- 

1.  -LL.  V.  Chan.  Rev.  98 ;  1  Litt.  E.  L.  K.  40^-8. 
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dividuality  to  the  location,  various  rules  have- 
been  established,  wherebv  entries,  apparently 
admitting  of  diversity  oi  figures,  have  been 
helped,  and  rendered  identical  by  construc- 
tion. A  location,  "to  include  his  cabin,"  in 
matters  of  fact,  admits  of  divers  surveys,  each 
of  which  may  inclose  the  cabin,  and  yet  have 
not  an  acre  in  common.  If  the  locator  could  take 
any  one  of  these  circumjacent  tracts,  as  whim 
or  fancy  may  direct,  it  is  evident  that,  until 
this  choice  was  made  known  by  some  act 
posterior  to  his  entry,  others  could  not  know 
the  adjacent  r&siduum,  nor  appropriate  it  with 
certainty.  But  as  matter  of  law,  the  courts 
have  established  as  a  rule,  in  such  cases,  that 
the  survey  shall  be  in  a  square,  with  lines 
due  north  or  south,  east  and  west,  the  cabin 
at  the  intersection  of  the  diagonals.  Thus 
(the  quantity  being  expressed),  when  the  par- 
ticular cabin  is  ascertained,  the  location  is 
reduced  to  mathematical  certainty,  appropri- 
ate to  one  precise  identical  tract.  Thm  is  one^ 
example,  among  many,  of  which  you  will 
read  m  these  reports. 

"The  identity  of  the  tract,  being  ascer- 
tained, the  inquiry  is,  whether  the  descrip- 
tion was,  at  the  date  of  the  location,  with 
the  surveyor,  sufficient  to  enable  others  to  find 
and  know  it. 

♦"This  branch  of  the  subject  has  [*491 
called  forth  many  decisions,  and  embraces  the 
doctrine  of  notoriety,  so  frequently  recurring 
in  questions  upon  conflicting  claims. 

"This  rule  is,  that  the  location  must  con- 
tain such  expressions  and  allusions  to  objects, 
natural  or  artificial,  as  would  enable  others, 
using  reasonable  diligence  of  inquiry,  to  ascer- 
tain the  particular  tract  intended*^  to  be  ap- 
propriated. A  reference  to  obscure  objects, 
known  to  the  locator  only,  without  proper 
directions  for  finding  them,  could  not  satisfy 
the  requisitions  of  the  statute,  although  the 
figure  of  the  land  could  be  precisely  described, 
if  the  beginning  could  be  ascertained.  For 
such  reference  to  obscure  objeds,  although  it 
might  enable  the  locator  hira.**elf  to  appro- 
priate the  adjacent  residuum,  would  not  enable 
others  to  do  it.  This  required  reference  to 
known  objects,  by  their  known  appellations, 
or  other  distinguishing  characteristics,  is  es- 
sential to  every  geographical  description,  and 
is  founded  in  the  very  constitution  of  langfuage, 
as  the  medium  of  communicating  the  icleaM  of 
one  man  to  another.  The  geographer  must 
draw  his  equator,  and  establish  and  make 
known  his  first  meridian,  before  he  can  de- 
scribe, intelligibly,  the  relative  positions  of  the 
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tliflferent  parts  of  the  earth,  and  of  the  coun- 
tries he  describes.  The  surveyor  must  have 
his  first  positions,  from  whence  to  take  his 
bearings  and  distances,  his  latitude  and  de- 
parture. In  language,  the  sign  and  the  thing 
signified  by  articulate  sounds  must  be  agreed 
upon,  and  mutually  made  known,  before  men 
can  converse  intelligibly  one  with  another. 
The  substances  must  be  pointed  out.  and  the 
names  repeated,  before  the  child,  or  the  for- 
eigner, understands  what  we  mean  by  land, 
wat(T,  and  cabin.  There  is  no  natural  connec- 
tion between  words  and  the  ideas  they  are  in- 
tended to  stand  for,  otherwise  there  would  be 
but  one  language  among  all  men.  But  sounds, 
as  the  representatives  of  ideas,  are  of  mere  ar- 
bitrarv  imposition ;  therefore,  language  is  prop- 
erly defined  'a  system  of  articulate  sounds, 
significant  by  compact.'  This  compact  is  es- 
taolished  by  common  consent,  use,  and  custom, 
in  every  country.  It  is  this  established  use,  cus- 
tom, and  common  consent,  which  makes  names, 
words,  and  terms,  mark  and  signify  particular 
ideas.  All  men,  therefore,  who  speak  intelli- 
492*]  gibly  *to  others,  must  use  words  which 
stand  for  ideas,  and  employ  those  words  ac- 
cording to  their  common  use  and  acceptation 
in  the  language  of  the  country.  A  man  who 
would  use  three  to  signify  eight  would  deceive 
his  hearers.  He  who  would  speak  to  others  of 
substances  and  objects  by  sounds  never  before 
used  to  signify  those  things,  without  any  ex- 
planation to  make  known  his  meaning,  would 
be  guilty  of  an  abuse  of  language,  by  uttering 
empty  sounds,  and  nothing  else.  From  known 
ideas,  the  mind  may  be  conducted  to  the 
knowledge  of  things  new,  and  before  un- 
known. But  from  things  unknown  to  attempt 
to  describe  things  more  unknown,  so  far  from 
helping  us  to  knowledge,  serves  only  the  more 
to  perplex  and  bewilder  the  mind.  A  locator 
using  words  which  stand  for  ideas  in  his  own 
mina,  but  which  do  not  convey  the  same  ideas, 
or  no  certain  ideas,  to  the  mind  of  others,  has 
not  complied  with  the  requisitions  of  the  stat- 
ute. Should  he  allude  to  a  water-course  only 
by  a  name  unheard  of  by  others,  and  arbi- 
trarily imposed  by  himself,  he  does  not  write 
intelligibly  to  others.  So.  *  to  include  a  tree  in 
a  forest,  whereon  he  has  marked  the  initials  of 
his  name,'  may  identify  the  land  in  his  own 
mind,  but  does  not  communicate  to  others  a 
competent  idea  of  the  intended  appropriation. 
Locators  must  have  reference  to  objects  known 
to  others  by  their  usual  names,  or  by  terms  in 
common  use  and  acceptation,  describe  and 
make  known  the  objects  mtended. 

"Notoriety  is  either  absolute  or  relative. 
Absolute,  as  where  the  object  is  known  so 
generally  that,  according  to  the  usual  cour- 
tesies and  intercourse  among  men,  the  pre- 
sumption is  irresistible  that  anyone  using  or- 
dinar^-^  inquiry  might  have  been  conduct^  to 
the  place,  as  Lexington,  Bryant's  Station,  the 
Lower  Blue  Licks,  &c.  Relative,  as  where  the 
particular  object  is  not  actually  known,  but  is 
ascertainable  by  reasonable  diligence — ^as  one 
mile  east  of  the  Lower  Blue  Licks,  &c. 

'*  As  the  record  in  the  books  of  entries  is  to 
have  the  effect  of  general  notice  to  all  holders 
of  warrants,  the  entry  must  contain  apt  refer- 
ence to  objects  known  to  the  generality  of  per- 
sons acquainted  in  the  neighborhood  of  the  in- 
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tended  appropriation.  Neither  will  the  proof 
that  the  particular  conflicting  claimant  had 
knowledge  of  the  appropriation  intended  suf- 
fice to  *help  out  an  entry  in  a  contro-  P493 
versy  with  him,  as  is  adjudged  in  several  cases, 
and,  as  I  think,  very  properly.  Ist.  That 
would  be  to  make  the  entry  vahd  as  to  some, 
and  invalid  as  to  others,  as  is  more  fully  ex- 
plained in  Craig  v.  Pelham,  Pr.  Dec.  286-7. 
2d.  That  would  be  to  test  the  entry,  not  by  the 
record,  but  by  matters  out  of  the  scope  of  the 
record.  3d.  It  would  put  men's  estates  upon 
a  tenure  too  slender  and  uncertain,  without  any 
sufficient  safeguard  against  the  perjury  or  mis- 
takes of  a  solitary  witness;  whereas,  evidence  of 
notoriety  being  an  appeal  to  general  under- 
standing and  knowledge  of  the  people  of  the 
neighborhood,  is  capable  of  being  rebutted  and 
disproved,  if  untrue,  by  calling  upon  other 
men  who  had  equal  opportunities  of  informa- 
tion on  the  subject.  4th.  To  admit  proof  that 
a  particular  person  understood  the  entry,  would 
be  to  test  the  signification  and  propriety  of  the 
language  of  the  entry,  not  by  the  standard  of 
general  use  and  common  acceptation,  but  by 
the  particular  ideas  of  two  individuals. 

*•  Notoriety  must  have  been  co-existent  with 
the  entry.  The  location,  when  made,  if  valid  is 
to  stand  for  notice  of  appropriation  from  that 
time.     Words  conveying  to  others  no  precise 
idea  of  appropriation,  at  the  time  used,  because 
they  were  not  conformable  to  objects  then  in 
existence;  or,  because  the  names  and  terms  em- 
ployed had  not  then  been  annexed,  in  common 
use  and  understanding  of  the  neighborhood,  to 
any    individual    object,    being    signs    with- 
out anything  signified,  cannot,  without  abuse 
of   language   and   of   truth,  be   made  to  ap- 
ply  to  after-made  objects  or   after-acquired 
names.  '  A  enters  for  400  acres,  to  include  his 
cabin.'    At   tJie   time  he  had  no  cabin,   and, 
therefore,  his  entry  was  null,  appropriating  no 
land.      One  year  afterwards  A  builds  a  cabin. 
Ought  he  to  be  permitted  to  hold  land  around 
it  by  virtue  of  his  entry  before  the  fact  ?     If 
so,  A  has  had  ope  year  to  make  his  choice  of 
the  country.     To  suffer  him  to  hold  by  relation 
to  the  time  of  his  entry  would  be  a  fraud  upun 
intermediate  purchasers.     To  suffer  him  to  hold 
against  after  purchasers,  would  be:  1st.  To  make 
the  same  entry  valid  and  invalid ;  good  against 
some  persons,  and  null  as  to  others,  of  w^hich 
enough  has  been  said  before.    2d.  To  refer  his 
claim,  not  to  the  truth  of  the  record^  totry, 
but  to  mere  occupancy.    8d.  To  make  an  act 
not  valid  in  the  *beginning,  grow  vdid  [*404 
and  legal  in  the  lapse,  which  is  contrary  to  a 
maxim  in  law.      '  Quod  ah  initio  nan  valet,  in 
tractu  temporis  non  convaletieit.* ^    (Noy's  Max. 
9.)    In  .illustration  of  the  maxim,  Nov  putteth 
the  case  of  A  '  remainder  limited  to  A,  the  son 
of  A.    B  having  no  such  son,  and  afterwards  a 
son  is  bom  to  him,  whose  name  is  A,  during  the 
particular  estate, '  the  remainder  is  void,  whether 
the  entry  alluded  to  objects  not  then  existing,  or 
employed  names,  or  terms,  not  then  standing 
for  signs  of  the  existing  objects,  or  signs  oi 
ideas  among  the  generality  oi  those  acquainted 
in  the  neighborhood,  the  reason  is  the  same  for 
denying  validity  to  the  entry  by  means  of  after 
notoriety.      To  test  the  entry  by  any  other 
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standard  than  the  significancy,  or  insignifi- 
cancy, of  the  words  at  its  dale,  would  produce 
ao  inconstenc^  and  shifting  of  locations.  Ob- 
je<-ts  lose  their  old  names,  and  acquire  new 
ones.  Names  of  streams  are  transposed  in  the 
pn)jn%s8  of  time,  and  of  the  settlement  of  the 
t-ountry.  Upon  the  doctrine  that  after  no- 
toriety"^ should  apply  to  a  previous  entry,  the 


identity  and  validity  of  entries  would  be  re- 
ferred, not  to  one  uniform  standard  expressed 
in  the  face  of  each  entry,  but  to  perplexed  and 
different  standards,  according  to  the  dates  of  the 
entries  happening  to  conflict.  Thus  the  date 
of  a  subsequent  conflicting  entry  would  make 
a  part  of  a  prior  entry,  and  affect  its  validity 
or  invaliditv." 


[NOTE  II.] 


ON   THE  PRACTICE  IN   PRIZE  CAUSES. 


IX  SO>r£  of  the  district  courtA  of  the  United 
States  (to  which  courts  the  exclusive  jurisdic- 
495*]  tion  in  the  first  instance  belongs)  *great 
irregularittes  have  crept  into  the  practice  in 
prize  causes.  These  irregularities  have  been  cen- 
sured at  the  bar,  and  occasionally  noticed,  with 
f  xpresfiions  of  regret,  by  the  Supreme  Court.  It 
i<  hoped,  therefore,  that  an  attempt  to  sketch  an 
outline  of  the  regular  practice  of  prize  courts,  in 
some  of  the  more  important  particulars,  may 
not  be  without  use  to  the  profession.  Thi.s  out- 
line will  be  principally  copied  from  the  rules  of 
the  British  courts,  which,  as  far  as  cases  have 
arisen  to  which  they  could  apply,  have  been 
recognized  and  enforced  by  the  Supreme  Court 
of  the  United  States;  and,  for  the  most  part, 
are  conformable  with  the  prize  practice  of 
France,  and  other  European  countries,  as  will 
appear  by  a  reference  to  the  laws  and  treaties 
quoted  in  the  margin.  The  letter  of  Sir  Wil- 
liam Scott  and  Sir  John  Nicholl,  to  Mr.  Jay, 
written  in  September,  1794,  which  is  printed 
in  the  appendix  to  Chitty's  Law  of  Nations 
(American  edition),  and  Wheal  on  on  Captures, 
affords,  as  far  as  it  goes,  a  very  satisfactory  and 
luminous  view  of  the  subject.  Something  more 
in  detail,  however,  majr  be  desirable  to  those 
who  are  not  familiar  with  the  admiralty  prac- 
tice. 

As  soon  as  a  vessel  or  other  thing  captured  as 
prize  arrives  in  our  ports,  notice  should  be 
^ven  thereof  by  the  captors  to  the  district 
judge,  or  to  the  commissioners  appointed  by 
him.  that  the  examinations  of  the  captured 
crew,  who  are  brought  in,  may  be  regularly 
taken  in  writing,  upon  oath,  in  answer  to  the 

I.-Aii9Bit6t  que  la  prise  aura  ^t^  ameiiAe  en  quel- 
({U€9  ndes  ou  ports  de  notre  royuuine,  le  capitaine 
•liil  I'aura  faite,  s'il  y  est  en  peraonne,  sinon  celui 
<iu'il  en  aura  char^.  sera  tenu  de  falre  son  rapport 
Aux  officiers  de  ramiraut^ ;  de  leur  ropr^nter  et 
mettre  entre  les  mains  les  papiers  et  prisonniere ; 
K  de  leur  declarer  lo  jour  et  rbeure  que  Ic  vaisseau 
aura  M  prls ;  en  quel  lieu  ou  i  quelle  hauteur ;  si  le 
«^pltalne  a  fatt  refus  d'amener  lea  voiles,  ou  de  faire 
Voir  »  oommimlon  ou  son  con^^,  s'il  a  attaqu^  ou 
•il  ^'est  defendu  ;  quel  pavilion  11  portait,  et  les  au- 
trw  eircon^tances  de  La  prise  et  de  son  vovajre. 
Ordonnanoe  de  la  Marine,  1081,  tit.  fl,  art.  21 :  D^ 
eluadon  du  24  Jnin  1778,  art.  4S.  See  also  the  Swed- 
Uh  Ordinance  of  1715,  art.  0.  Coll.  Mar.  108. 
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standing  interrogatories.  These  are  usually 
prepared  under  the  direction  of  the  district 
judge,  and  should  contain  sifting  inquiries  upon 
all  points  which  can  affect  the  question  of  prize. 
The  standing  interrogatories  used  in  the  English 
High  Court  of  Admiralty  (1  Rob..  381)  have 
been  drawn  up  with  great  care,  precision  and 
accuracy,  and  are  an  excellent  model  for  other 
courts.  They  were  j^nerally  adopted  during 
the  late  war  bv  the  district  judges  m  the  prin- 
cipal states,  with  a  few  additions,  and  scarcely 
any  variations.  The  exanainations  upon  these 
interm^tories  are  rarely' taken  by  the  district 
judge  m  person,  for  in  almost  all  the  principal 
ports  within  his  district  he  appoints  standmg 
commissioners  for  prize  proceedings,  upon 
whom  this  duty  devolves. 

It  is  also  the  duty  of  the  prize-master  to  de- 
liver up  to  the  district  judge  all  the  papers  and 
documents  found  on  ooara,  *and,  at  [*496 
the  same  time,  to  make  an  affidavit  that  they 
are  delivered  up  as  taken,  without  fraud,  ad- 
dition, subduction,  or  embezzlement.' 

In  general,  the  master  and  principal  officers, 
and  some  of  the  crew  of  the  captured  vessel, 
should  be  brought  in  for  examination.  This  is 
a  settled  rule  m  the  prize  courts,  and  was,  dur- 
ing the  late  war,  enforced  by  the  express  in- 
structions of  the  president.  The  examination 
must  be  confined  to  persons  on  board  at  the 
time  of  the  capture,  unless  the  special  permis- 
sion of  the  court  is  obtained  for  the  examina- 
tion of  others.  (6  Rob.,  185,  2?ie  Elusa  and 
Katy;  4  Rob., 48,  57,  "l?ie Ileurick  and  Maiia.*) 
In  order  to  guard  as  much  as  possible  against 
497*]  frauds  *and  misstatements  from  after 


2.— Thus,  in  a  treaty  of  amity  and  commerce  be- 
tween Charles  VIII.,  Kinir  of  France,  and  Henry 
VII.,  of  England,  concluded  at  Bouloime,  the  24tn 
of  May,  14tl7,  and  which  may  be  consiaered  as  evi- 
dence of  the  prize  practice  of  Europe  at  that  pe- 
riod, is  contained  the  following  article:  "Simili 
quoque  juramento  solemniter  pnrstaudo  promit- 
tent,  quod  de  qualibet  pneda,  captura,  manubiif^ 
sive  Hpoltis,  adducent  duos  aut  ti-es  viros  in  capto 
navi  pni*cipuum  locum  obtinentea,  ut  ma^8trum, 
subma^Lstrum,  patronum,  aut  hujusmodi  conditio- 
ui8,  qu(><<  Admiraldo,  Vice-Admiraldo,  aut  eorum 
oHiciariis  exhibebunt,  ut  per  cosdera,  aut  eorum 
alterum,  debite  examinetur  ubi  suijer  quibus,  et 
quallter,  navit*  sive  bona  capta  sint ;  nee  facient  aut 
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contrivances,  the  examinations  should  take 
place  as  soon  as  possible  after  the  arrival  of  the 
vessel,  and  the  witnesses  are  not  allowed  to  have 
communications  with,  or  to  be  instructed  by. 
counsel.  The  captors  should  also  introduce  all 
their  witnesses  in  succession ;  for  if  the  com- 
missioners have  taken  the  depositions  of  some 
of  the  crew,  and  transmitted  them  to  the  jud^e, 
they  will  not  be  at  liberty,  without  a  special 
order,  to  examine  others  who  are  afterwards 
brought  by  the  captors  before  them.  (2  Rob., 
243,  The  Speculatum.)  On  the  other  hand,  an 
equal  strictness  is  held  over  the  conduct  of  the 
claimants.  If  they  keep  back  any  one  of  the 
captured  crew  for  two  or  three  days  aftfer  the 
vessel  comes  into  port,  and  then  offer  him,  to- 
gether with  papers  in  his  possession,  the  com- 
missioners will  be  justified  in  not  examining 
him.  (1  Rob.,  381.  And  see  4  Rob.,  381,  TJi^WiU- 
iam  and  Mary.)  The  ship's  papers  and  other 
documents,  found  on  board,  which  are  not 
498*]  *delivered  up  to  the  district  judge,  or 
the  commissioners,  before,  or  at  the  time  of,  the 
examinations,  will  not  be  admitted  as  evidence. 
{Ibid,) 

Although  the  examinations  are  to  be  on  stand- 
ing interrogatories,  without  the  instructions  of 
counsel,  yet  the  witnesses  are  produced  in  the 
presence  of  the  agents  of  the  parties,  before  the 
commissioners,  whose  duty  it  is  to  superintend 
the  regularity  of  the  proceedings,  and  protect 
the  witnesses  from  surprise  or  misrepresentation. 
When  the  deposition  is  taken,  each  sheet  is  af- 
terwards read  over  to  the  witness,  and  separate- 
ly signed  by  him.  (5  Rob.,  286,  The  Apollo.) 
And  the  commissioners  should  be  careful  that 
the  various  answers'  are  taken  fully  and  per- 
fectly, so  as  to  meet  the  stress  of  every  question, 
and  should  not  suffer  the  witness  to  evade  a 
sifting  inouiry,  by  vague  and  obscure  state- 
ments. If  the  witness  refuse  to  answer  at  all, 
or  to  answer  fully,  tlie  commissioners  are  to 
certify  the  fact  to  the  court,  and,  in  addition  to 
the  other  penal  consequences  to  the  owners  of 
the  ship  and  cargo  from  a  suppression  of  evi- 
dence, he  will  be  liable  to  close  imprisonment 
for  tlie  contempt.  The  witnesses  should  be  ex- 
amined separately,  and  not  in  presence  of 
each  other,  so  as  to  prevent  any  fraudulent  con- 
cert between  them. 

As  soon  as  the  examinations  are  completed. 


they  are  to  be -sealed  up  and  directed  to  the 
proper  District  Court, together  with  all  the  ship's- 
papers,  which  have  not  been  already  lodged  by 
the  captors  in  the  registry  of  the  court. 

It  is  upon  the  ship's  papers,  and  depositions^ 
thus  taken  and  transmitted,  that  the  cause  is. 
in  the  first  instance,  to  be  heard  and  tried.  (1 
Rob.,  1,  The  VigUarUia.y  This  is  not  a  mere 
*matter  of  practice  or  form:  it  is  of  the  [*4r99 
very  essence  of  the  administration  of  prize  1h.w  .- 
and  it  is  a  great  mistake  to  admit  the  common 
law  notions,  in  respect  to  evidence,  to  prevail 
in  proceedings  which  have  no  analogy  to  those 
at  common  law.  In  some  few  of  the  district 
courts  it  was  not  im  usual,  during  the  late  war. 
to  allow  the  witnesses  to  be  exammed,  orally,  at 
the  bar  of  the  court  long  after  their  preparatory 
examinations  had  been  taken,  and  full  oppor- 
tunities had  been  given  to  enable  the  parties  to 
shape  any  new  defense,  or  explain  away  any 
asserted  facts.  This  was,  unquestionably,  a 
great  irregularity,  and,  in  many  instances, 
must  have  oeen  attended  with  great  public  mis- 
chiefs. By  the  law  of  prize,  the  evidence  to 
acquit  or  condemn  must,  in  the  first  instance, 
come  from  the  papers  and  crew  of  the  captured 
vessel.  The  captors  are  not,  unless  under  pecu- 
liar circumstances,  entitled  to  adduce  any  ex- 
trinsic testimony.  It  is,  therefore,  of  the  last 
importance  to  preserve  the  most  ri^d  exactness 
as  to  the  admission  of  evidence,  smce  tempta- 
tions would  otherwise  be  held  out  to  the  capt- 
ured crew  to  defeat  the  just 'rights  of  the  cap- 
tors by  subsequent  contrivances,  explanations, 
and  frauds.  'There  can  be  no  honest  reason  w^hy 
the  whole  truth  should  not  be  told  by  the  capt- 
ured persons  at  the  first  examination;  and  if 
they  then  prevaricate,  or  suppress  important 
facts,  it  must  be  from  motives  which  would 
materially  impair  thet^redibility  of  their  subse- 
quent statements.  Where  the  justice  of  the  cast' 
requires  the  admission  of  new  evidence,  that 
may  always  be  obtained,  except  where,  by  the 
rules  of  law,  or  the  misconduct  of  the  parties, 
the  right  to  further  proof  has  been  forfeited. 
But  whether  such  further  proof  be  necessary  or 
admissible  can  never  be  ascertained  until  the 
cause  has  been  fully  heard  upon  the  facts,  and 
the  law  arising  out  of  the  facts  already  in  evi- 
dence. And  in  the  Supreme  Court,  during  the 
whole  of  the  late  war,  no  further  proof  was  ever 


fieri  permittent  aliquaspraedarum.  spoUorum,  mer- 
ciuiM,  aut  bonorum,  per  eos  capicndorum  divisiones, 
partitlones,  tradltlones,  permutationes,  alienatlo- 
nesve,  prl  usquam  so  vires  captos,  bona  et  merces, 
inteirre  Domlnis,  Admiraldo,  Vice-Admiraldo,  aut 
eorum  vices  serentibus  reprsesentaverint ;  qui  de 
illis  disponi,  si  tvquum  putabunt,  permittent,  alias 
nihil  hujusmodi  permiasuri.    Coll.  Mar.  95. 

De  toutes  les  prises  qui  se  feront  en  mer,  soit  par 
no8  gujets,  ou  autres  tenans  nostre  party,  et  tant 
sous  ombre  et  couleur  de  la  ffucrre  qu'autremcnt, 
les  prison niers  ou  pour  le  raoins  deux  ou  trois  des 
plug  apparents  d'looux  scrout  araenAs  i  terre,  de- 
vers  nostre  dit  Amiral,  ou  son  Vice-Amiral,  ou  Lieu- 
tenant, pour,  au  plustogt  que  falre  so  pourra,  egtre 
parlui  examine  et  ouyg,  avant  qu'aucune  chose 
deg  dites  priges  goit  descendue ;  afin  de  savolr  le 
pays  delA  oii  ils  soront,  i  qui  appartiennent  leg  na- 
vires  et  bieng  d'iceux,  pour  gf  la  prise  so  trouve 
avoir  eate  blen  faite,  telle  la  declarer,  si  n<m  et  oix. 
elle  so  trouverait  mal  faite,  la  restltuer  A  qui  elle 
appartiendra,  &c.  Ordonnance  do  1584,  art.  33 :  Ord. 
de  1400,  art.  4,  de  1543,  art.  20 ;  D^laratiou  du  pre- 
mier FAvrier  1650,  art.  9.  Los  offlciers  de  I'amlraut^ 
entendront  »ur  le  fait  de  la  prise,  le  moitre  ou  com- 
mandant du  vaigseau  prig,  m^me  quelquos  ofliciorg 
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et  matelots  du  vaisseau  preneur,  s'il  est  besoin. 
(Ordonnance  de  la  Marine,  1681,  tit.  9,  art.  24.)  Si  le 
vaisseau  egt  amen6  gang  prlsonniorg,  charte-partios 
ni  connaissements,  les  ofnciers,  soldatset  ^ulpajireg 
de  celui  qui  I'aura  prlflu  seront  separ^ment  exaniint's 
sur  les  circonstanccs  de  la  prise,  et  pourquoi  le  na- 
vlre  a  ktk  amen^  gang  prisonnierg,  et  seront,  le  vais- 
seau et  leg  marchandises  visits  par  experts  |>our 
connoitre,  s'il  se  peut,  sur  qui  la  prise  aura  6t6  faite. 
lb.  art.  35. 

1.— II  est  ordonn6«  &c.,  que  pleine  et  enUere  foi 
sera  ajout^  aux  depositions  des  capltainea,  mate- 
lotg  et  offlciers  des  vaiss^ux  pris,  s'il  n'y  a  contre 
eux  aucun  reproche  valable  propose  par  les  r6cla~ 
mateurs,  ou  quelque  preuve  de  subornation  et  de 
seduction.  Keglement  du  26  Octobre,  1602.  Veut 
que  dans  aucun  cas«  les  places  qui  pourraient  6tre 
rapport^eg,  apr^s  la  prise  dee  b^timens,  puisAent 
fafre  aucune  fol,  ni  Stre  d'aucune  utllite,  tant  aux 
proprietairegdesdlts  b4tlmensqu*A  ceux  des  Tnar- 
chandigegqul  pourraient  avoir  et^  chaiv^es :  Vou- 
lant  qu'en  tout  occasions  Ton  n'ait  ^vard  qu'aux 
seules  pi^es  trouv^eg  abord.  Keflrlement  du  26 
Juillet,  1778.  ^<ee  also  the  Swedish  Ordinanoe  of 
1715.  art.  7.    Coll.  Mar.  109. 
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admitted  until  the  cause  had  been  first  heard 
upon  the  original  evidence,  although  various 
applications  were  made  to  procure  a  relaxation 
of  the  rule.  We  shall  have  occasion  hereafter 
to  state  some  of  the  cases  in  which  further  proof 
Is  allowed  or  denied. 

50O*]      *If  a  person  wishes  to  procure  the 
restitution  of  any  property  captured  as  prize,  it 
is  necessary  that  he  should,  after  the  prize  libel 
is  filed,  and  at,  or  before,  the  return  of  the 
monition  thereon,  or  time  assigned  for  the  trial, 
enter  his  claim  for  such  property  before  t^he 
proper  court.     And  if  the  captors  omit,  or  un- 
reasonably delay  to  institute  prize  proceedings, 
any  person  claiming  an  interest  in  the  captured 
property  may  obtain  a  monition  against  them, 
citing  them  to  proceed  to  adjudication;  which, 
if  they  omit  to  do,  or  show  cause  why  the  prop- 
erty should  be  condemned,  it  will  be  restored 
to  the  claimants  proving  an  interest  therein. 
\nd  the  same  process  is  oft«n  resorted  to  where 
the  property  is  lost  or  destroyed,  through  the 
fault  or  negligence  of  the  captors,  in  order  to 
obtain  a  compensation  in  damages  for  the  un- 
just seizure  and  detention.     (l^Rob.,  93,  T?is 
IkUey;  .1  Rob.,  181,  The  Merki^yr;  3  Rob.,  239, 
TheHuldah;  lb.,  129,   TJie  Der  Mohr;    lb., 
212,  The  George;    4  Rob.,  215,   The  WiUiam; 
6  Rob.,  48,  The  Sumnna.)    The  claim  should 
be  made  by  the  parties  interested,  if  present,  or, 
in  their  absence,  by  the  master  of  the  ship,  or 
some  agent  of  the  owners.     A  mere  stranger 
will  not  he  permitted  to  interpose  a  claim  mere- 
ly to  speculate  on  the  chances  of  an  acquittal.' 
The  claim  must  be  accompanied  with  an  affida- 
vit stating  briefly  the  facts  respecting  the  claim 
and  its  verity.     This  affidavit  should  be  sworn 
to  by  the  parties  themselves  if  they  are  within 
the  jurisdiction.     But  if  they  are  absent  from 
the  country,  or  at  a  very  great  distance  from 
the  place  where  the  court  is  held,  the  affidavit 
may  be  sworn  to  by  an  agent.     Before  a  claim 
ui  made,  and  aflSdavit  put  in  (which  should  al- 
ways be  special  if  the  case  stands  on  peculiar 
jCTounds),  it  is  not  permitted  to  the  parties  to  ex- 
amine the  ship's  papers,  and  the  preparatory 
examinations  in  order  to  shape  their  claims;  for 
501*]  this  might  lead  to  ^eat  abuses.     *But 
if  it  be  necessary  to  ascertain  the  particulars  of 
a  claim,  the  court  will,  upon  a  special  applica- 
tion, suffer  so  many  of  the  papers  to  be  exam- 
ined as  directly  relate  to  such  claim;  but  a  suf- 
ficient reason  is  always  expected  to  be  shown 
on  afiSdavit  to  sustain  such  an  application.     (3 
Rob.,  238,    The  Port  Mary.)    It  is  a  general 
rule  that  no  claim  is  to  be  admitted  which  stands 
in  entire  opposition  to  the  ship's  papers  and  to 
the  preparatory  examinations.     (5  Rob.,  15,  19, 
The  Vraw  Anna  Catharina;    6  Rob.,   1,  La 
Flora.)    But  this  only  applies  to  cases  arising 
during  the  war.  and  not  to  cases  arising  before 
the  war.     (5  Rob.,  15,  Tfte  Anna  Cat/mrina.) 
And  it  is  not  so  inflexible  as  to  exclude  the  in- 

1.— II  est  fait  tr^s  expresses  Inhibitions  et  d^f en- 
sesitouteesortes  de  personnes  de  r^clamer  aucunes 
des prises faites parses  vaisseaux  de  gruerre  ou  ceux 
dee  armateurs  particiiliers,  ni  falre  aucune  proc^*d- 
ureen  ramiraut^  sans^tre  au  pitiable,  parteurs 
de  procurations  en  bonne  forme  de  ceux  pour  qui 
il4  xeront  lee  reclamations,  et  les  avoir  pr^ntees 
aux  officiers  de  I'amiraut^  dos  ports  ou  les  prises 
aumnt  kt^  conduites,  4  peine  de  six  cents  livres 
d'amende.  Ordonnance  du  30  Janvier,  1092.  R^gr- 
lement  du  19  JulUet,  1778. 
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terest  of  a  citizen,  or  subject,  where  there  is  an 
absolute  necessity  to  simulate  papers,  as  in  the 
case  of  a  trade  with  the  enemy  licensed  by  the 
state.  (6  Rob..  1,  Txi  Flora.)  It  is  also  a  gen- 
eral principle  that  no  citizen,  or  subject,  can 
be  admitted  to  claim  in  a  prize  court  where 
the  transaction  in  which  he  is  engaged  is  in 
violation  of  the  municipal  laws  of  his  own 
country.  (2  Rob.,  77,  The  Wtilsingham  Packet; 
4  Rob.,  262,  note.  The  Etruge/y;  5  Rob.,  23, 
The  Cornelius  and  Maria;  lb.,  251,  The  Al)by; 
6  Rob.,  341,  TJie  Recovery.)  Nor  can  a  person 
be  admitted  to  claim  where  the  trade  in  which 
he  is  taken  is  forbidden  by  the  law  of  nature, 
and  by  the  municipal  law  of  his  own  country, 
and  that  where  the  court  is  sitting.  (Edinb. 
Review,  vol.  16,  No.  21,  p.  426,  The  Anmlie.) 
Nor  can  an  enemy  interp<»e  a  claim  unless  un- 
der the  protection  of  a  flag  of  truce,  a  cartel,  li- 
cense, pass,  treaty,  or  some  other  act  of  the 
public  authoritv  suspending  his  hostile  charac- 
ter. (1  Rob.,  196,  TU  Hoop.)  And,  even  in 
the  case  where  the  capture  has  been  made  in 
violation  of  the  territorial  jurisdiction  of  a  neu- 
tral country,  the  claim  for  restitution  must  be 
made,  not  by  the  enemy  proprietor,  but  the 
neutral  government.  (5  Rob..  15,  The  Vrow 
Anna  Catharina;  3  Rob.,  162,  note.) 

Where  no  claim  is  interposed,  it  is  not  now 
usual  to  condemn  the  goods  for  want  of  a 
claim,  until  a  year  and  a  day  has  elapsed  from 
the  time  of  the  return  of  the  monition,  except 
in  cases  where  there  is  a  strong  presumption, 
and  reasonable  proof,  that  the  property  actually 
belongs  to  an  enemy.  (1  Rob.,  26,  29,  The 
Staadt  Embden.  And  see  4  Rob.,  48,  The 
Henrick  and  Maria,  Coll.  Mar.  ^,  note.)  But 
after  a  year  *and  a  day  has  elapsed,  [*502 
condemnation  goes  of  course,  if  there  be  no 
claim  interposed.* 

After  a  claim  is  once  put  in,  it  is  not  amend- 
able of  course ;  but  if  an  amendment  is  wanted 
to  correct  the  generality  of  the* original  claim, 
it  will  not  be  allowed  unless  a  proper  case  is  made 
out,  and  sufl3cicnt  reasons  given  for  the  omission 
in  the  first  instance.  (3  Rob.,  109,  The  Chraaf 
Bemstoff.     And  see  3  Rob.,  179,  The  8aUy.) 


It  often  happens  that  persons  whose  property 
has  been  captured  apply  to  the  court  for  a  de- 
livery upon  bail,  and  under  a  mistaken  notion 
that  such  a  delivery,  after  an  appraisement, 
was  a  matter  of  course,  or  was  to  be  governed 
by  the  same  rules  as  are  prescribed  in  the  case 
of  municipal  forfeitures  under  the  act  of  the 
2d  of  March,  1799,  c.  128.  Some  of  the  district 
courts  have  allowed  such  applications  before 
any  hearing  of  the  cause;  and  parties  have 
thereby,  sometimes,  fraudulently  obtained  pos- 
session of  goods  at  an  under- valuation,  where 
their  title  was  totally  defective,  or  grossly  il-  ' 
legal.  It  is  a  settled  rule  of  the  prize  court  not 
to  deliver  a  cargo  on  bail  before  the  cause  has 
been  fully  heard,  unless  by  the  consent  of  all 
parties;  and  if  any  inconvenience  should  result 

2.— »Si  par  la  d^po«itinn  de  V equipage  et  la  vente  du 
vaisseau  et  des  raarchandLses,  on  ne  pent  d^c4mmi,r 
tnir  qui  la  pr^itte.  aura  itifaiU,  le  tout  »era  inventitriS 
et  appricU,  et  min  mw*  htmne  et  nHre  {jardr.  pmir 
Hre  reMitui  d qu'il  appartiendra^  n'il  cut  rMami  dans 
Van  et  jimr;  sinon,  parta^^  comme  eimve  de  la  mer, 
^fralemcnt  entre  nous,  Tamlral  et  les  armateurs. 
Ordonnance  de  la  Marine  de  1681,  tit.  »  art.  2tt. 
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from  this  rule,  as  if  the  property  be  per- 
ishable, it  may  easilv  be  avoided  oy  an  in- 
terlocutory sale.  (3  Rob.,  178,  The  Copenhagen.) 
After  the  hearing,  if  the  claimant  obtain  a  de- 
cree in  his  favor,  or  an  order  for  further  proof, 
the  court  will  listen  to  an  application  for  a  de- 
livery on  bail;  but  if  his  claim  l)e  rejected,  or 
be  affected  with  the  imputation  of  fraudulent 
503*]  or  unlawful  conduct,  *the  application 
will  not  be  allowed  notwithstanding  an  appeal 
is  interposed.  Where  there  is  a  decree  of  con- 
demnation the  captors  are,  in  general,  entitled 
to  a  delivery  of  the  property,  or  the  proceeds 
thereof,  upon  bail. 

On  an  appeal  to  the  Circuit  Court,  the  prop- 
erty follows  the  appeal  into  that  court,  and  is 
no  longer  subject  to  the  interlocutory  orders  of 
the  District  Court.  It  is  otherwise  with  regard 
to  the  Supreme  Court,  whose  decrees  are  always 
remanded  to  the  Circuit  Court  for  execution ; 
and,  therefore,  the  property  always  remains  in 
the  custody  of  the  latter.  In  cases  of  deliveiy  on 
bail,  a  stipulation,  according  to  the  course  of  the 
admiralty,  and  not  a  bond,  should  be  taken.  ^ 
504*]  *  Where  further  proof  is  admissible, 
it  may.  in  the  discretion  of  the  court,  be  by  af- 
fidavits and  other  papers  introduced  witnout 
any  formal  allegations,  or  by  way  of  plea  and 
proof,  where  formal  allegations  are  made  by 
each  party  in  the  nature  of  special  pleadings; 
and  it  may  be  opened  to  the  claimants  only,  or 
to  tlie  captors  as  well  as  claimants.  UtK)n  a 
dimple  order  for  further  proof,  the  captors  are 
not  entitled  to  adduce  any  new  evidence,  unless 
by  the  special  direction  of  the  court ;  but  upon 
plea  and  proof,  both  parties  are  at  liberty  to  in- 
troduce new  evidence  to  support  their  respect- 
ive allegation!,  and  the  points  put  in  issue.  (1 
llob.,  313.   The  Adriana.) 

The  court  is  in  no  case  concluded  by  the 
original  evidence,  but  may  order  further  proof 
9n  a  doubt  arising  from  any  cause  or  quarter 
(6  Rob.,  351,  Tli^  Borneo);  and  it  will  sometimes 
direct  it  where  suspicion  is  produced  by  extrin- 
sic evidence.  (lb.)  But  this  is  rarely  done, 
unless  there  be  something  in  the  original  evi- 

1.— Et  si  ab  interlocutorils  dictorum  Judlcuin  par- 
tes appellare  contiirerit.  nihllomhius  Huper  prmei- 
pale  usque  ad  eieiitentiaai  definitlvain  inclusive,  ap- 
I)ellationibU8  illis  non  obstuntibus,  proc*edere  poter- 
unt.  Sed  si  Sententlti  super  bononiin  rcstltutione 
seu  prlncipali  fcratur,  illaexecutioni  demandibitur, 
tractatum  pacis  insequeudo,  appellationibus  etlam 
qulbudcumque  non  obstantibus.  VutciHt  tamen  m/j>- 
j)ficaK  ad  Vojutilia  Princit»im^  modo  supradicta, 
scilicet  eautiouevrcBMtta  (uteattarte^  contra  (/tutm 
tntpplUdhiturn  d^  fumUt  captUn  reMUuetidit*,  in  ei'^ntum 
contrarUe  SmtentUe^  et  a  i>art-e  supplicant e,  dc«  cx- 
poDsis  damnis  et  interessc,  si  in  causa  siiccurnbunt. 
Traiti  de  PaU  et  de  Commerce  entre  Charlcj*  VTTL 
R(yt  de  France  et  de  Navarre  et  Henrif  T//,  Roi 
d'Angleterre.  1497,  Coll.  Mar.  101. 

Les  marchandiw)*  qui  ne  pourrenl  ^tre  c/wjwrrm, 
HtntTit  i^ndur4*s»r  lar€</uiMtUtn  dej^jMrtien  intireif- 
nien^  et  adjud^'eii  au  ulwt  ttffranUAv.  i krdftunancr 
de  Ui  MaHne  dc  1681,  ft/.  9.  ait.  28.  Lo  prijc  de  la  ren- 
te sera  mi8  entre  les  mains  d'un  bouriurc30l8  solvable, 
I>our  6tre  d^livree  aprds  le  jUKemont  do  la  T>riM,  i 
qui  il  appartiendra.  Ih.  art.  2J».  Ltyrnt/tie  m  rente 
Me  i*e  fait  qu'apren  que  la  f>riitt  a  H^  devlarh  fxmnc^ 
rVjff  iouJonrH  entre  let^  maltut  flrVarmateur  (iu€  lei* 
ilrnlnii  en  i>r(pvenan«  mn  remit*,  d  In  charge  d'en 
omptcr :  andafln  qu'il  en  filt  autremcnt,  11  faudrolt 
que  «a  solvability  fQt  blen  suspocte.  Valin  hut 
VOniimnttnce,  lb.  And,  accordlnK  to  the  French 
practice,  where  restitution  is  decrc»ed  by  the  council 
of  prizofl  on  the  original  hearing,  the  claiinant-s  are 
entitled  to  a  delivery  of  the  property  on  liall,  not- 
with!«tandinK  an  appeal  to  the  council  of  state,  on 
the  part-  of  the  captors.    2  Valin,  885. 
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dence  which  lays  a  suggestion  for  proeecutiDg 
the  inquiry  further.  (3  Rob.,  330,  The  Sarah.) 
And  where  the  case  is  perfectly  clear,  and  not 
liable  to  any  just  suspicion,  the  disposition  of 
the  court  leans  strongly  against  the  introduction 
of  extraneous  matter,  and  against  permitting 
the  captors  to  enter  upon  further  inquiry.  (6 
Rob.,  351,  The  Romeo.) 

The  most  ordinary  cases  of  further  proof  are 
where  the  cause  appears  doubtiful  upon  the 
original  papers,  and  the  answers  to  the  stand- 
ing interrogatories;  and,  in  such  cases,  if  the 
parties  have  conducted  themselves  with  good 
faith,  and  the  error  or  deficiency  may  be  re- 
ferred to  honest  ignorance  or  mistake,  the  court 
will  indulge  them  with  time  to  supply  the  de- 
fects by  the  introduction  of  new  evidence.  But 
further  proof  is,  in  no  case,  a  matter  of  right, 
and  rests  in  the  sound  discretion  of  the  court. 
Further  proof  is  in  all  cases  necessary  where 
the  master  does  not  swear  to,  or  give  any  account- 
of  the  property.  (2  Rob.,  1,  The  Eenroorn. 
lb.,  121,  Tm  Juno;  4  lioh.,  201,  T/ie  Convenien- 
tia.)  Where  the  shipment,  though  stated  to  be 
on  neutral  account,  is  not  stated  to  be  on  ac- 
count of  any  particular  person.  (4  Rob.,  79, 
The  Jonge  Pieter.)  Where  the  ship  has  been 
purchased  in  the  enemy's  country.  (1  Rob., 
122,  Tlie  Welvaari.)  Where  there  has  been 
any  loss  or  suppression  of  material  papers  (2 
Rob.,  361,  The  FMy);  *and.  indeed,  in  [*505 
all  cases  where  the  defects  of  the  papers,  the 
conduct  of  the  parties',  the  nature  of  the  voy- 
age, or  the  original  evidence,  in  general,  in- 
duces any  doubt  of  the  proprietary  interest,  the 
legality  of  the  trade,  or  the  integrity  of  the 
transactions.  But  it  is  not  in  every  case  where 
further  proof  is  necessary  that  the  parties  will 
be  permitted  to  introduce  it;  for  the  privilege 
may  be  forfeited  by  fraud  or  gross  miscondui-t. 
And,  in  cases  where  further  proof  is  necessar)'. 
if  it  is  not  allowed,  the  penal  consequences  are 
as  fatal  as  if  the  property  were  originally  hos- 
tile, since  a  condemnation  certainly  follows  the 
denial.  (1  Rob.,  122,  TIu^  Welvaart;  lb.,  124. 
The  Juffrow  Anna;  8  Rob..  109.  TheChraaf 
Bermtoff;  2  Rob.,  1,  The  Eenroorn.)  Further 
proof  is  never  allowed  to  the  claimants  where 
fraudulent  papers  have  been  used.  (1  Rob.. 
122,  The  W6lmart;Ib.,  124,  The  Juff rote  Anna; 
lb.,  126,  The  Juffrow  Elfyrecht.)  Where  there 
has  been  a  spoliation  of  papers.  (2  Rob.,  104. 
The  Hieing  Sun.)  Where  there  has  been  a 
I  fraudulent  covering  or  suppression  of  an  ene- 
I  my's  interest.  (3  Rob.,  109,  The  Graaf  Bern- 
stoff.y    Where  there  is  a  false  destination,  and 

2.—Et  wmr  ce  qu'U  pourroit  advenir,  qu'aucung  dr 

noMlitH  Alliez  et  Confedrrez,  wmdntyent  jxnier  vltu* 

grande  fofoeur  d  nmdits  enneminn    el  adversawe^*^ 

,  que  a  myu»  et  d  TUMditit  subjete,  et  d  cettte  coump, 

,  i'Oudr(ryent    dire    et    atmnt^nir    contre  veriUy  qtir 

le4t  nainr&j  pri»  en  mer  par  noadits  suhjets  leur  ai>~ 

l)a/rtiendrQyent<t  ensemble  la  marchandife*  jxiur  eu 

frauder    n<Midtts    gnhjets;    vtndDne   et  ortfrmnorw, 

qu 'incontinent  ipr^  la  prise  et  abordemont   de 

navire,  nosdits  subjets  facent  diliflrence  de  recouv- 

■  rer  la  charte-partie,  et  autre  lettre8  codi  emant  la 

chaive  du  navire ;  et  incontinent  a  leur  arrivcment 

k  terre*  les  mettre  par  devers  le  lieutenant  de  nos- 

I  tredit  admiral,  afln  de  cognoistre  d  qui  le  navire  et 

I  marchandises  appartiennent :  et  otk  ne  8ert>it  trou- 

,  v6e  cbarte  dedans  lesdits  navires,  <m  que  Is  mai»trr 

,  et  compoipunu*  Vewtsentjettie  en  la  mer,  pimr.  en  ceUr 

'  le  veriii   tHndnns  que  leaditis  nat^rei*  ainai  pria^  aivr 

<  les  dit«  Irien  et  marchandittefi  aAaiw  dedumt  tsof/ent  dr^ 

darez  de  bonne  priee.    OrcUmnance  de  1584,  art,  li) ; 

Du  5  Septcmbi-e,  1708 ;  Du  21  OcUibre,  1744,  art.  «. 
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false  papers.  (8  Rob.,  122,  The  Nancy;  6  Rob., 
79.  The  Mars.)  Nor  in  general,  where  the  case 
appears  incapable  of  fair  explanation.  (1 
Rob.,  163,  The  Vrmc  Uermina.)  Or  where 
500*]  *there  has  been  gross  prevarication,  or 
an  attempt  to  impose  spurious  claims  upon  the 
court,  or  such  a  want  of  good  faith  as  shows  that 
the  parties  cannot  safely  be  trusted  with  an  or- 
der for  further  proof. 

If,  upon  further  proof  ordered,  no  proof  is 
adduced,  or  the  proof  be  defective,  or  the  par- 
ties refuse  to  swear,  or  swear  evasively,  it  is 
deemed  conclusive  evidence  of  hostile  interests, 
or  of  such  misconduct  as  authorizes  condemna- 
tion. And  it  is  a  general  rule  of  the  prize  court 
that  the  onus  probandi  that  the  property  is  neu- 
tral rests  upon  the  claimant;  and  if  he  fails  to 
show  it,  condemnation  ensues.  (6  Rob.,  77, 
The  Walsinghnm  Packet  \  lb.  848,  7 he  Mosa- 
Ue  and  Betty;  4  Rob.,  283,  7'he  Countess  of 
LauderdaXe.) 

In  cases  where  further  proof  is  admitted  on 
Itehalf  of  the  captors  they  may  introduce 
papers  taken  on  board  of  another  ship,  if  they 
are  properly  verified  by  affidavit.  (6  Rob.,  851, 
The  Romeo;  1  Rob.,  340,  T^ie  Maria.)  And 
they  may  also  invoke  papers  from   another 


prize  cause.  (6  Rob.,  350,  Tlie  Romeo;  3 
Rob.,   330,    Tfte    Sarah;    4    Rob.,    166.    The 

Vriensdiap.)  It  has  even  been  permitted  to 
the  captors  to  invoke  the  depositions  of  the 
claimant,  given  in  another  cause,  to  prove  his 
domicile  at  the  first  hearing,  and  without  an 
order  for  further  proof.     (4  Rob.,  166,    7' he 

VrienscJiap.)  And  upon  an  order  for  further 
proof,  the  affidavits  of  the  captors,  as  to  facts 
within  their  own  knowledge,  are  admissible 
evidence.  (1  Rob.,  840,  Tlie  Maria;  6 Rob,, 
13,     The  Resolution.) 


It  is  time  to  draw  this  note  to  a  close,  and  in 
so  doing,  it  is  proper  to  inform  the  reader  that, 
although  authorities  are  cited  to  support  some 
of  the  positions  they  will  not  always  be  found 
to  support  them  in  their  full  extent.  Much  of 
what  is  stated,  as  the  general  practice  of  prize 
courts,  is  to  be  gathered  from  lights  scattered 
here  and  there  in  the  books,  and  more  frequent- 
ly and  accurately  by  attendance  on  the  argu- 
ments of  prize  causes,  where  the  points  are 
discussed  by  counsel,  or  ruled  incidentally  by 
the  court. 


[♦NOTE  III.] 


L*507 


OK   THE  RULE  OP  THE  W^AR  OF  1756. 


The  rule  commonly  called  the  rule  of  1756, 
has  acquired  this  denomination  from  its  having 
been  first  judiciallv  applied  bv  the  courts  of 
prize  in  the  war  of  that  period.  The  French 
(then  at  war  with  Great  Britain),  finding  the 
trade  with  their  colonies  almost  entirely  cut  off 
by  the  maritime  superiority  of  the  British,  re- 
laxed their  monopoly  of  that  trade,  and  allow^ed 
the  Dutch  (then  neutral)  to  carry  on  the  trade 
between  the  mother  country  and  her  colonies, 
under  special  licenses,  or  passes,  granted  to 
Dutch  ships  for  this  special  purpose,  excluding, 
at  the  same  time,  all  other  neutrals  from  the 
same  trade.  Many  Dutch  vessels  so  employed 
were,  captured  by  the  British  cruisers,  and, 
together  with  their  cargoes,  were  condemned 
by  the  prize  courts,  upon  the  just  and  true  prin- 
ciple that  by  such  employment  they  were,  in 
effect,  incorporated  into  the  French  navigation, 
having  adopted  the  character  and  trade  of  the 
enemy,  and  identified  themselves  with  his  in- 
terests and  purposes.  They  were,  in  the  opin- 
ion of  these  courts,  to  be  considered  like  trans- 
ports in  the  enemy's  service,  and  hence  liable 


to  Ciipture  and  condemnation,  upon  the  same 
principle  as  property  condemned  by  way  of 
penalty  for  resistance  to  search,  for  breach  of 
blockade,  for  carrying  military  persons  or  dis- 
patches, or  as  contraband  of  war.  In  all  these 
cases  the  property  is  considered,  pro  ha-c  vice, 
as  enemy's  property,  as  so  completely  identified 
with  his  interests  as  to  acquire  a  hostile  charac 
ter.  So,  where  a  neutral  is  engaged  in  a  trade 
which  is  exclusively  confined  to  the  subjects  of 
a  country,  in  peace  and  in  war,  and  is  inter- 
dicted to  all  others,  and  cannot  be  avowedly 
carried  on  in  the  name  of  a  foreigner,  such  a 
trade  is  considered  so  entirely  national  that  it 
must  follow  the  hostile  situation  of  the  countr\\  * 
There  is  all  *the  difference  between  this  [*508 
principle  and  the  modem  British  doctrine,  wiiich 
interdicts  to  neutrals,  during  war,  all  trade  not 
open  to  them  in  time  of  peace,  that  there  is 
between  the  granting  by  the  enemy  of  special 
licenses  to  the  subjects  of  the  belligerent  state, 
protecting  their  property  from  capture  in  a 
particular  trade,  which  the  policy  of  the  enemy 
induces  him  to  tolerate,  and  a  general  exemption 


i.—Z  Rob.,  58,  The  Princessa ;  4  Rob.,  118,  The  Anna 
Catbarina ;  lb.,  121,  The  RendBborv  ;  5  liob.,  150, 
The  \tow  Anna  Oatharlna.  In  this  last  case  Sir 
VTilUain  Scott  distinffulsbes  from  the  ordinary  colo- 
nial trade,  'thestiicx  exclusive  oolonlal  trade  from 
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the  colony  to  the  mother  country,  where  the  trade 
la  limited  to  native  subjects,  by  the  fundamental 
regulations  of  the  state ;  and  the  national  cbaracter 
is  required  to  be  established  by  oath,  as  in  the  caae 
of  the  Spanish  Register  ships. 
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of  such  trade  from  capture.  The  former  is 
clearly  cause  of  confiscation,  whilst  the  latter 
has  no  such  effect.*  The  rule  of  the  war  of 
1756  was  founded  upon  the  former  principle, 
and  likewise  upon  a  construction  of  the  treaties 
between  Great  Britain  and  Holland,  in  which, 
the  former  power  contended,  was  conceded  to 
the  latter  a  freedom  of  commerce  only  as  to  her 
accustomed  trade  in  time  of  p^ace.  The  rule 
lay  dormant  through  the  war  of  the  American 
revolution ;  but  was  afterwards  revived  during 
the  war  of  the  French  revolution,  and  extended 
to  the  prohibition  of  all  neutral  traflSc  whatso- 
ever with  the  colonies,  and  upon  the  coasts  of 
an  enemy. 

That  this  is  a  correct  representation  of  the 
nature,  origin,  and  subsequent  application.-  of 
this  celebrated  rule  of  the  British  prize  courts, 
will  appear  from  its  history. 

It  cannot  be  pretended  that  its  origin  can  be 
traced,  in  judicial  records,  to  an  earlier  source 
than  that  war  from  which  it  derives  its  name. 
It  has,  indeed,  been  attempted  to  seek,  by  the 
aid  of  historical  lights,  for  earlier  instances  of 
the  application  of  the  rule.  But  it  is  evident 
that  the  property  of  the  pretended  neutrals,  who, 
according  to  M.  Arnold,  were  employed  by  the 
French  ^ministration  to  carry  on  the  colonial 
trade  during  the  war  which  ended  with  the  peace 
of  Utrecht,  and  that  of  1744.*  must  have  been 
condemned'  as  enemy's  property;  because, 
509*]  *with  all  the  advantages  possessed  by 
the  advocates  for  the  British  doctrine  of  access 
to  the  records  of  the  proceedings  of  the  prize 
courts  during  those  wars,  no  trace  can  be  found 
in  them  of  condemnations  under  the  rule  as  ap- 
plicable to  the  colonial  trade,  and  because  that 
trade  was  expressly  adjudged  to  be  lawful,  by 
the  Lords  of  Appeal,  during  the  war  of  1744.' 
It  has  also  been  assc^rt^d  that  the  treaty  of  1668, 
renewed  in  1674,  between  Great  Britain  and 
Ilolland,  relaxed  the  primitive  rigor  of  the  law 
of  nations  in  thjs  particular,  ana  that  this  re- 
laxation was  gradually  extended  by  similar 
treaties  to  other  nations.*  But  this  treaty  was 
contended  by  Great  Britain  to  be  a  declaration 
of  the  original  and  pre-existing  law  of  nations 
on  this  subject;  and  the  explanatory  article 
signed  on  the  30th  of  December,  1675,  was 
itself  declaratory  of  the  meaning  of  the  treaty, 
and  was  drawn  up  at  the  request  of  the  British 
minister,  Sir  William  Temple.*  It  is  true,  it 
contains  a  proviso,  *'  that  this  declaration  shall 
not  be  alleged  by  either  party  for  matters  which 
happened  before  the  late  peace,  February, 
1673-4."  But,  before  that  peace,  the  two  par- 
ties were  at  war  with  one  another,  and  could 
not  claim  the  ri^htA  of  neutrality  against  each 
other,  and  previous  to  that  war  they  were  at 
peace  with  all  the  world;  so  that  this  reserva- 
tion could  not  imply  that  vessels  had  been  re- 
cently drawn  into  judgment  on  a  different 
understanding  of  the  principle.  Nor  does  the 
letter  of  Sir  Leoline  Jenkins,  of  the  6th  of  Feb- 
ruary, 1667,  imply  that  at  that  time  a  vessel 


1.— See  the  opiniOD  of  Story,  J.,  In  the  caae  of  The 
Liverpool  Packet.    (1  Gallis.  Rep.  513.  524.) 

2.-6  Itob.  474,  Appendix,  not-e  I,  (a). 

3.— See  the  arsrumont  of  Dra.  Arnold  and  Lau- 
rence in  the  case  of  TJie  Providentia  (2  Rob.  146). 

4.-8  Rob.  74  n.  (a). 

5.-2  Sir  W.  Temple's  Works,  813. 
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carrying  enemy's  goods  between  ports  of  an 
enemy  was  held  liable  to  condemnation.  It  is 
admitted  that  the  preceding  letter  of  the  Swed- 
ish resident  adverted  only  to  the  circumstance 
of  the  vessel's  having  carried  enemy's  goods  on 
her  outward  voyage  as  the  ground  on  which 
she  was  seized  on  her  return  voyage;  and  it  will 
be  seen,  bv  quoting  the  whole  oi  Sir  Leoline 
Jenkins's  letter,  that  he  does  not  lay  any  stress 
whatever  on  the  circumstance  of  the  former 
voyage  being  a  coasting  voyage:  *'  The  question 
which  I  am,  in  obedience  to  His  Majesty's  most 
g^cious  *pleasure,  to  answer  unto, being  [*5 10 
a  matter  of  fact,  I  thought  it  my  duty  not  to  rely 
wholly  on  my  own  memory  of  observation,  but 
further  to  inquire  of  Sir  Kobert  Wiseman,  His 
Majesty's  Advocate-General,  Sir  William  Tur- 
ner, His  Royal  Highness,  the  Lord  High  Admi- 
ral's Advocate;  Mr.  Alexander  Check,  His  Ma- 
jesty's Proctor;  Mr.  Roger  How,  principal  actu- 
ary and  register  in  the  High  Court  of  Admiralty 
in  Englana,  whether  they,  or  any  of  them,  had 
observed,  or  could  call  to  mind,  that,  in  the  late 
war  against  the  Dutch,  any  one  ship,  other- 
wise free,  as  belon^ng  to  some  of  His  Majesty's 
allies,  having  earned  goods  belonging  to  His 
Majesty's  enemies,  from  one  enemy's  port  to 
another,  and  being  seized  after  it  had  discharged 
the  said  goods,  laden  with  the  proceeds  of  that 
freight  which  it  had  carried,  and  received  of 
the  enemy  upon  the  account  of  the  ship's  own- 
ers, had  been  adjudged  prize  to  His  Majesty ; 
they  all  unanimously  resolved  that  they  had  not 
observed,  nor  could  call  to  mind,  that  any  such 
judgment  or  condemnation  ever  passed  m  the 
said  court;  and  to  this,  their  testimony,  I  must, 
as  far  as  my  experience  reaches,  concur;  and 
if  my  opinion  be,  as  it  seems  to  be,  required,  I 
do  not,  with  submission  to  better  judgment, 
know  anything,  either  in  the  statutes  of  this 
realm  or  in  His  Majesty's  declarations  upon 
occasion  of  the  late  war,  nor  yet  in  the  laws  and 
customs  of  the  seas,  that  can  (supposing  the 
property  of  the  said  proceeds  to  be  bona  fide 
vested  in  the  ship-owners  of  His  Majesty's  allies) 
give  sufficient  ground  for  a  condemnation  in 
this  case.  And  the  said  advocates,  upon  the 
debate  I  had  with  them,  did  declare  thefnselves 
positively  of  the  same  opinion.  Written  with 
my  hand  this  6th  day  of  February,  1667.  "•  So 
that  there  does  not  appear  to  be  any  doubt  re- 
specting the  legality  of  tlie  former  voyage,  but 
only  whether  the  vessel  with  a  return  cargo, 
being  the  proceeds  of  the  freight  received  from 
the  enemy  on  the  former  voyage,  could  be  con- 
demned on  the  return  voyage ;  which  question 
was  answered  in  the  negative,  provided  the 
proiierty  had  bona  fide  vested  in  the  neutral 
ship-owners.  Before  the  treaty  of  1674-  was 
concluded,  foreign  vessels  were  freely  admitted 
into  the  coasting  trade  of  France ;  and  when 
Louis  XIV.  was  making  efforts  to  *es-  [*5 1 1 
tablish  a  nurserj'  of  seamen  for  his  navy,  and 
Colbert,  under  the  influence  of  the  commercial 
system  of  political  economy,  was  endeavoring 
to  appropriate  to  his  own  country  some  jwrtion 
of  the  benefits  of  the  carrying  trade,  which  had 
been  before  almost  entirely  conducted,  even 
from  one  French  port  to  another,  by  the  Dutch, 
they  did  not  exclude  foreign  vessels  from  the 
coasting  trade,  but  only  imposed  a  tonnage  of 

6.— Sir  lieollne  Jonkms'a  Works,  vol.  2,  p.  741. 
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aUy  sous  upon  the  Dutch,  and  a  crown  upon 
Spanish  and  Flemish  vessels.  *  A  like  discrim- 
inating duty  was  imposed  upon  foreign  vessels 
^nteriiiff  French  ports,  in  whatever  commerce 
they  might  be  engaged ;  so  that  there  was  as 
much  reason  to  conclude  that  the  whole  trade 
of  France  was  exclusively  appropriated  to  her 
own  shipping  in  time  of  peace  as  that  the  coast- 
ing trade  was  thus  appropriated.  This  renders 
it  the  more  improbable  that  the  trade  from  one 
enemy's  port  to  another  sliould  have  been  con- 
sidered unlawful  by  the  British  prize  courts, 
until  the  principle  of  adoption,  or  naturalization 
was  applied,  in  the  war  of  1756,  to  the  trade 
between  the  mother  country  and  her  colonies, 
from  which  neutrals  were,  m  fact,  excluded  in 
time  of  peace.  Neither  that  principle  nor  the 
more  modem  doctrine  which  confines  the  neu- 
tral to  his  accustomed  peace  trade  could  he 
applied  to  a  commerce  which  the  neutral  might 
carry  on  in  peace  or  war,  upon  payment  of 
alien  tonnage  duties.  According  to  Lord  Liv- 
erpool, this  discriminating  duty  of  50  sous  was 
suspended  during  the  war  of  1756,  in  order  to 
ward  off  the  effects  of  the  British  superiority  at 
sea;^  and  this  might  afford  a  pretext  for  apply- 
ing the  rule  during  that  war  to  the  coasting  trade 
of  France,  as  it  would  raise  a  presumption  of 
enemy's  interests  in  the  foreign  shipping,  thus 
adopted  into  his  navigation,  with  all  the  privi- 
leges of  French-built  ships.  But  such  a  pre- 
sumption could  never  arise  from  neutral  vessels 
entering  the  coasting  trade,  under  the  disadvan- 
tage of  the  discriminating  duty;  nor  could  the 
doctrine  which  confines  the  neutral  to  his  ace  us- 
512*}  tomed  peace  trade  be  applied,  ^since  it 
is  admitted  by  Sir  William  Scott,  in  the  case  of 
Th^  Immamt^l,  that  the  neutral  has  a  right  to 
pash  his  accustomed  trade  to  the  utmost  extent 
of  which  it  is  capable,  but  not  to  enter  a  new 
trade  from  which  he  was  before  wholly  ex- 
cluded.' 

It  is  incredible  that  the  freight  only  should 
have  been  forfeited  in  the  wars  of  1744,  1756 
and  1778,  as  a  mitigation  of  the  primitive  strict- 
ness of  the  rule,  when  we  know  that  vessels 
engaged  in  the  colonial  trade,  in  the  war  of  1756. 
were  confiscated,  together  with  their  cargoes; 
513*]  and  the  Veranderen,  taken  on  *a  voyage 
from  Bourdeaux  to  Dunkirk,  1778,  and  the  rros- 
perite  from  Nantz  to  Dunkirk,  1779,  could  not 


have  been  restored  by  Sir  James  Marriott  upon 
the  ground  of  a  relaxation,  but  restitution  must 
have  been  decreed,  upon  the  principle  of  a  total 
abandonment  of  the  rule,  since  the  one  was  a 
vessel  belonging  to  Prussia,  and  the  other  to 
Lubeck,  with  neither  of  which  states  Great 
Britain  had,  at  that  time,  any  treaty  regarding 
this  matter. 

It  is  true  that,  before  the  war  of  1756,  at- 
tempts were  made  to  prohibit,  by  mere  procla- 
mation, all  trade  with  an  enemy.  Thus,  beside 
the  earUer  attempts  of  this  nature,^  by  the  con- 
vention concluded  at  London  on  the  22d  of 
August,  1689,  between  England  and  Holland, 
wherein  the  contracting  parties  say,  "  that, 
having  declared  war  against  the  Most  Christian 
King,  it  behooves  them  to  do  as  much  damage 
as  possible  to  the  common  enemy,  in  order  to 
bring  him  to  agree  to  such  conditions  as  may 
restore  the  repose  of  Christendom;  and  that, 
for  this  end,  it  was  necessary  to  interrupt  all 
trade  and  commerce  with  the  subjects  of  the 
said  king,"  it  was  agreed  between  them,  "  that 
they  would  take  any  vessel,  whatever  .king  or 
state  it  may  belong  to,  that  shall  be  found  sail- 
ing into,  or  out. of,  the  ports  of  France,  and 
condemn  both  vessel  and  merchandise  as  legal 
prize;  and  that  this  resolution  should  be  noti- 
fied to  all  neutral  states."  Lord  Liverpool  and 
Mr.  Ward,  among  the  strongest  advocates  for 
the  maritime  claims  of  Great  Britain,  condemn, 
in  the  most  unequivocal  manner,  this  preten- 
sion, on  her  part.*  The  French  regulation  of 
the  28d  July,  1704.  seems  to  have  been  intended 
to  counteract  these  measures  of  the  English 
and  Dutch,  during  the  war  which  followed  the 
English  revolution  in  1688,  and,  we  may  sup- 
pose, were  revived  during  the  subsequent  war 
concerning  the  Spanish  succession.  Although 
Louis  XI v.,  in  the  preamble  to  this  ordinance, 
studiously  negatives  the  idea  of  its  being  intend- 
ed *as  a  measure  of  retaliation,  yet  this  P5 14 
profession  is  powerfully  contrasted  with  the 
provisions  actually  contained  in  the  body  of  the 
edict,  prohibiting  all  neutral  trade  in  articles 
the  growth  or  manufacture  of  the  enemy's 
country,  except  in  the  direct  voyage  from  the  ene- 
my's ports  to  a  port  of  the  neutral  country  to 
which  the  vessel  belongs.* 

"During  the  long  period  of  tranquility  which 
followed  the  peace  of  Utrecht,  interrupted  only 


1.— Valln  sur  Tordonnance,  torn.  1,  p.  14. 

1— Discourse  on  the  Conduct  of  the  Government 
of  Great  Britain,  &c.,  p.  9. 

3.—**  I  do  not  mean  to  sav  that  In  the  accidents  of 
«  war  the  property  of  neutrals  may  not  be  variously 
entangled  and  endantrored.  In  the  nature  of  human 
<X)nneotion0  it  is  hardly  possible  that  inconven- 
iences of  this  kind  should  be  altogether  avoided. 
Some  neutrals  will  be  unjustly  en^agred  in  covering* 
the  goods  of  the  enemy,  and  others  will  be  unjustly 
suspected  of  doing  it;  these  inconveniences  are 
more  than  balanced  by  the  enlargment  of  their 
commerce ;  the  trade  of  the  belligerentf*  is  usually 
interrupted  in  a  great  degree,  and  falls  in  the  same 
degree,  into  the  lap  of  neutrals.  But  without  ref- 
erence to  accidents  of  the  one  kind  or  the  other, 
the  general  rule  is,  that  the  neutral  has  a  right  to 
cany  on,  in  time  of  war.  his  accustomed  trade,  to 
the  utmost  extent  of  which  that  accustomed  trade 
i9(»pable.  Very  different  is  the  case  of  a  trade 
which  the  neutral  has  never  possessed ;  which  he 
boldi!  by  no  title  of  use  and  habit  in  times  of  peace, 
and  which,  in  fact,  csin  obtain  in  war,  by  no  other 
title  than  by  the  success  of  the  one  belligerent 
against  the  other,  and  at  the  expense  of  that  very 

Wheat.  1. 


belligerent  under  whose  success  ho  sets  up  his  title ; 
and  such  I  take  to  be  the  colonial  trade,  genei*ally 
speaking."  2  Rob.  196.  The  truth  is,  France  never 
had  a  navigation  act  similar  to  the  English,  and  ab- 
solutely excluding  foreign  shipping  from  her  coast- 
ing and  carrying  trade,  until  the  revolution,  when 
the  decree  of  the  Slst  of  September,  1798,  entitled 
"Aote  de  Navigation,"  was  passed,  which  is  alluded 
to  by  Sir  W.  Bcott  in  the  case  of  The  Emanuel,  J 
Rob.  396.  as  if  It  had  been  a  re-enactment  of  the 
ancient  laws  of  France.  This  was,  besides,  limited 
to  the  coastiiig  trade ;  as  it  only  extended  to  the 
transportation  of  goods  of  Fr^jnch  production  or 
manufacture,  and  not  to  the  trade  from  port  to 
port,  in  commodities  of  foreign  growth  or  fabric ; 
which  last  has  been  confounded  by  the  British  prize 
courts  in  the  same  indiscriminate  rule  of  condem- 
nation with  the  coasting  trade,  properly  so  called. 

4.— 1  Coll.  Mar.  158,  note  (h). 

5.— Discourse  on  the  conduct  of  the  Government 
of  Great  Britain,  &c.,  p.  36.  Ward  on  the  Rights 
and  Duties  of  Belligerents  and  Neutrals,  &c.,  p. 
3,4. 

6.— Valin,  sur  1*  Ordonnance,  2  Tom.,  p.  248. 
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by  the  veir  short  lyar  of  1719,  no  occasion 
could  be  afforded  to  administer  the  principles 
of  prize  law ;  and,  as  we  have  seen,  no  traces 
of  the  existence  of  the  rule  in  question  can  be 
found  previous  to  that  epoch,  although  the 
colonial  system  of  Europe  had,  long  before, 
been  established,  and  its  maritime  nations  all 
participated  in  the  commerce  of  the  East  and 
West  Indies. 

The  judicial  history  of  the  rule,  during  the 
subsequent  wars,  is  so  admirably  traced  in  a 
Memorial  to  Congress  from  the  merchants  of 
Baltimore,  &c..  a  paper  drawn  up,  in  1806,  by 
Mr.  Pinkncy,  that  the  subject  cannot  be  better 
illustrated  than  by  the  following  extract : 

"  In  the  war  or  1744,  in  whioi  Great  Britain 
had  the  power,  if  she  had  thought  fit  to  exert 
it,  to  exclude  the  neutral  states  from  the  colony 
trade  of  France  and  Spain,  her  High  Court  of 
Appeals  decided  that  the  trade  was  lawful,  and 
released  such  vessels  as  had  been  found  engaged 
m  It. 

*'  In  the  war  which  soon  followed  the  peace 
of  AiX'la-ChapeUe,  Great  Britain  is  supposed 
to  have  first  acted  upon  the  pretension  that 
such  a  trade  was  unlawful,  as  bemg  shut  against 
neutrals  in  peace.  And  it  is  certain  that,  dur- 
ing the  whole  of  that  war  her  courts  of  prize 
did  condemn  all  neutral  vessels  taken  in  the 
prosecution  of  that  trade,  together  with  their 
cargoes,  whether  French  or  neutral.  These 
condemnations,  however,  proceeded  upon  pe- 
culiar grounds.  In  the  seven  years'  war,  France 
did  not  throw  open  to  neutrals  the  traffic  of  her 
colonies.  She  established  no  free  ports  in  the 
east,  or  in  the  west,  with  which  foreign  vessels 
could  be  permitted  to  trade,  either  generally 
or  occasionally,  as  such.  Her  first  practice 
was  simply  to  grant  special  licenses  to  particu- 
lar neutral  vessels,  principally  Dutch,  and  com- 
monly chartered  by  Frenchmen,  to  make, 
under  the  usual  restrictions,  particular  trad- 
ing voyages  to  the  colonies.  These  licenses 
I515*j*furnished  the  British  courts  with  a  pe- 
culiar reason  for  condemning  vessels  sailing 
under  them,  viz.,  '  that  they  became,  in  virtue 
of  them,  the  adopted  or  naturalized  vessels  of 
France.' 

"As soon  as  it  was  known  that  this  effect 
was  imputed  to  these  licenses,  they  were  dis- 
continued, or  pretended  to  be  so;  but  the  dis- 
continuance, whether  real  or  supposed,  pro- 
duced no  change  in  the  conduct  of  Great  Brit- 
ain ;  for  neutral  vessels,  employed  in  this  trade, 
were  captured  and  condemned  as  before.  The 
grounds  upon  which  they  continued  to  be  so 
captured  and  condemned  may  best  be  collected 
from  reasons  subjoined  to  the  printed  cases,  in 
the  prize  causes,  decided  bv  the  High  Court  of. 
Admiralty,  (in  which  Sir  Thomas  Salisbury,  at 
that  time,  presided,)  and  by  the  lords  commis- 
sioners of  appeals,  between  1757  and  1760. 

"  In  the  case  of  Tfve  America,  (which  was  a 
Dutch  ship,  bound  from  St.  Domingo  to  Hol- 
land, with  the  produce  of  that  island,  belong- 
ing to  French  subjects,  by  whom  the  vessel 
had  been  chartered,)  the  reason  stated  in  the 
printed  case  is,  '  that  the  ship  must  be  looked 
upon  as  a  French  ship  (coming  from  St.  Do- 
mingo), for  by  the  laws  of  France  no  foreign 
ship'can  trade  in  the  French  West  Indies.' 

*'  In  the  case  oi  2he  Snip,  the  reason  assigned 
by  Sir  George  Hayes,  and  Mr.  Pmtt,  afterwards 
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Lord  Camden,  is,  '  for  that  The  Snip  (though 
once  the  property  of  Dutclunen),  being  em- 
ployed in  carrying  provisions  to,  and  goods 
from,  a  French  colony,  thereby  became  a  French 
ship,  and  as  such  was  iustly  condemned.' 

"  It  is  obvious  that  the  reason  in  the  case  of 
TJie  America  proceeds  upon  a  presumption  that 
as  the  trade  was,  by  the  standing  laws  of  France, 
even  up  to  that  moment  confined  to  French 
ships,  any  ship  found  employed  in  it  must  be  a 
French  ship.  The  reason  in  the  other  case  does 
not  rest  upon  this  idle  presumption,  but  tak(«^ 
another  ground ;  for  it  states,  that  by  the  reason 
of  the  trade  in  which  the  vessel  was  employed 
she  became  a  French  vessel. 

"  It  is  manifest  that  this  is  no  other  than  the 
first  idea  of  adoption  or  naturalization,  accom- 
modated to  the  change  attempted  to  be  intro- 
duced into  the  state  of  things,  by  the  actual  or 
pretended  discontinuance  of  the  special  licenses. 
What,  then,  is  the  amount  of  the  doctrine  of 
the  seven  years'  war.  in  the  utmost  extent  which 
it  is  possible  to  ascribe  to  it?  It  is,  in  substance, 
no  more  than  this,  that  as  France  did  not,  at 
any  period  of  that  war,  abandon,  or  in  any  de- 
gree suspend,  the  principle  of  colonial  monop- 
oly, or  the  system  arising  out  of  it,  a  neutral 
vessel  found  in  the  prosecution  of  the  trade, 
which,  according  to  that  principle  and  that  sys- 
tem, still  continuing  in  force,  could  only  be 
a  French  trade,  and  open  to  French  vessels, 
either  became,  or  was  legally  to  be  presumed 
to  be,  a  French  vessel,  ft  cannot  *be  P5  lO 
necessary  to  show  that  this  doctrine  diners  es- 
sentially from  the  principle  of  the  present  day ; 
but,  even  if  it  were  otherwise,  the  practice  of 
that  war,  whatever  it  might  be,  was  undoubt- 
edly contrary  to  that  of  the  war  of  1744,  and, 
as  contrasted  w^ith  it,  will  not  be  considered, 
by  those  who  have  at  all  attended  to  the  histor}' 
of  tliese  two  periods,  as  entitled  to  any  peculiar 
veneration.  The  effects  of  that  practice  were 
almost  wholly  confined  to  the  Dutch,  who  had 
rendered  themselves  extremely  obnoxious  to 
Great  Britain,  by  the  selfish  and  pusilanimous 
policy,  as  it  was  falsely  called,  which  enabled 
them,  during  the  seven  years'  war,  to  profit  of 
the  troubles  of  the  rest  of  Europe. 

**  In  the  war  of  1744  the  neutrality  of  the 
Dutch,  while  it  continued,  had  in  it  nothing  of 
complacence  to  France;  they  furnished,  from 
the  commencement  of  hostilities,  on  account  of 
the  pragmatic  sanction,  succors  to  the  confed- 
erates; declared  openly,  after  a  time,  in  favor 
of  the  Queen  of  Hungary;  and,  finally,  deter- 
mined upon,  and  prepared  for,  war  by  sea  and 
land.  Great  Britain,  of  course,  had  no  induce- 
ment, in  that  war,  to  hunt  after  any  hostile 
principle,  by  the  operation  of  which  the  trade 
of  the  Dutch  might  be  harassed,  or  the  advan- 
tage of  their  neutral  position,  while  it  lasted, 
defeated.  In  the  war  of  1756  she  had  this  in- 
ducement in  its  utmost  strength.  Independent 
of  the  commercial  rivalry  existing  between  the 
two  nations,  the  Dutch  had  excited  the  undis- 
guised resentment  of  Great  Britain,  by  declin- 
ing to  furnish  against  France  the  succors  stip- 
ulated by  treaty ;  uy  constantly  supplying  France 
with  naval  and  warlike  stores,  through  the 
medium  of  a  trade,  systematically  pursued  by 
the  people,  and  countenanced  by  the  govern- 
ment; by  granting  to  France,  early  in  1757,  a 
free  passage  through  Namur  and  Maestricht,  for 
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the  proyiaions.ammunition^and  artillery,  belong- 
ing to  the  army,  destined  to  act  against  the  ter- 
ritories of  Prussia,  in  the  neighborhood  of  the 
Low  Countries;  and  by  the  indifference  with 
which  they  saw  Nieuport  and  Ostend  surren- 
dered into'the  hands  of  France,  by  the  court  of 
Vienna,  which  Great  Britain  represented  to  be 
contrary  to  the  Barrier  treaty,  and  the  treaty 
of  the  Utrecht.  Without  entering  into  the  suf- 
ficiency of  these  grounds  of  dissatisfaction,- 
which  undoubtedly  had  a  great  influence  on 
the  conduct  of  Great  Britain  towards  the  Dutch, 
from  1757  until  the  peace  of  1768,  it  is  mani- 
fest that  this  very  diasatisfaction.  little  short  of 
a  disposition  to  open  war,  and  frequently  on 
the  eye  of  producing  it,  takes  away,  in  a  con- 
siderable degree,  from  the  authority  pf  any 
practice  to  which  it  may  be  supposea  to  have 
led.  as  tending  to  establish  a  rule  of  the  public 
law  of  Europe.  It  may  not  be  improper  to  ob- 
serve, too,  that  the  station  occupied  by  Great 
Britain,  in  the  seyen  years'  war  (as  proud  a  one 
as  any  country  eyer  did  occupy),  compared  with 
517*]  that  of  the  other  European  ♦powers, 
wasi  not  exactly  calculated  to  niake  the  meas- 
ures which  her  resentments  against  Holland,  or 
her  views  against  France,  might  dictate,  pecu- 
liarly respectful  to  the  general  rights  of  neu- 
trals. In  the  north,  Russia  and  Sweden  were 
engaged  in  the  confederacy  against  Prussia,  and 
were,  of  course,  entitled  to  no  consideration  in 
this  respect.  The  government  of  Sweden  was, 
besides,  weak  and  impotent.  Denmark,  it  is 
true,  took  no  part  in  the  war;  but  she  did  not 
!iuffer  by  the  practice  in  question.  Besides,  all 
these  powers  combined  would  have  been  as 
nothing  against  the  naval  strength  of  Great 
Britain  in  1758.  As  to  Spain,  she  could  have 
no  concern  in  the  question,  and,  at  length,  be- 
came involved  In  the  war  on  the  side  of  France. 
Upon  the  whole,  in  the  war  of  1756  Gi*eat 
Britain  had  the  power  to  be  unjust,  and  irre- 
sistible temptations  to  abuse  it.  In  that  of 
1744  her  power  was,  perhap.  equally  great, 
but  everything  was  favorable  to  .equity  and 
moderation.  The  example  afforded  on  this 
*«ubject,  therefore,  by  the  first  war,  has  far  bet- 
ter titles  to  respect  than  that  furnished  by  the 
last. 

"  In  the  American  war,  the  practice  and  de- 
cisions on  this  point  followed  those  of  the  war 
of  1744. 

"  The  question  first  came  before  the  Lords  of 
Appeal  in  January  1782,  in  the  Danish  cases  of 
The  Tiger,  Copenhagen,  and  others,  captured  in 
October,  1780,  and  condemned  at  St.  Kitts,  in 
December  following.  The  grounds  on  which 
the  captors  relied  for  condemnation,  in  The 
Tiger,  as  set  forth  at  the  end  of  the  respondent's 
printed  case,  were,  '  for  that  the  ship  having 
been  trading  to  Cape  Fran9ois,  where  none  but 
French  ^ps  are  allowed  to  carry  on  any  traffic, 
and  having  been  laden,  at  the  time  of  the  capt- 
ure, with  the  produce  of  the  French  part  of 
the  island  of  St.  Domingo,  put  on  board  at 
Cape  Franpois,  and  both  ship  and  cargo  taken 
confessedly  cotoiing  from  thence,  must,  (pursu- 
ant to  precedents  in  the  like  cases  in  the  last 
war)  to  all  intents  and  purposes,  he  deemed  a 
^hip  and  goods  belonging  to  the  French,  or  at 
least  adopted  and  naturalized  as  such.' 

"  In  The  Copenhagen,  the  captor's  reasons  are 
thus  given: 
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" '  1st.  Because  it  is  allowed  that  the  ship 
was  destined,  with  her  cargo,  to  the  island  of 
Guadaloupe,  and  no  other  place.' 

"  '2d.  Because  it  is  contrary  to  the  estab- 
lished rule  of  general  law  to  admit  any  neutral 
ship  to  go  to,  and  trade  at,  a  port  belonging  to 
a  colony  of  the  enemy,  to  which  such  neutral 
ship  could  not  have  freely  traded  in  time  of 
peace.' 

"  On  the  22d  of  January,  1782,  these  causes 
came  on  for  hearing  before  the  Lords  of  Appeal, 
who  decreed  restitution  in  all  of  them;  Uius, 
in  the  most  solenm  and  explicit  manner,  dis- 
avow^ing  and  rejecting  the  pretended  rules  of 
the  law  of  nations,  upon  which  the  captors 
♦relied";  the  first  of  which  was  literally  [*618 
borrowed  from  the  doctrine  of  the  war  of  1756, 
and  the  last  of  which  is  that  very  rule  on  which 
Great  Britain  now  relies. 

**It  is  true  that,  in  these  cases,  the  judg- 
ment of  the  lords  was  pronounced  upon  one 
shape  only  of  the  colony  trade  of  France,  as 
carried  on  by  neutrals;  that  is  to  say,  a  trade 
between  the  colony  of  France  and  that  of  the 
country  of  the  neutral  shipper.  But,  as  no  dis- 
tinction was  supposed  to  exist,  in  point  of  prin- 
ciple, between  the  different  modifications  of  the 
trade,  and  as  the  iudgment  went  upon  general 
grounds  applicable  to  the  entire  subject,  we 
shall  not  be  thought  to  overrate  its  effect  and 
extent,  when  we  represent  it  as  a  complete  re- 
jection, both  of  the  doctrine  of  the  seven  years' 
war  and  of  that  modem  principle  by  which  it 
has  been  attempted  to  replace  it.  But,  at  any 
rate,  the  subsequent  decrees  of  the  same  high 
tribunal  did  go  that  len^h.  Without  enu- 
merating the  cases,  of  various  descriptions,  in- 
volving the  legality  of  the  trade  in  all  its  modes, 
which  were  favorably  adjudged  by  the  Lords  of 
Appeal,  after  the  American  peace,  it  will  be 
sufficient  to  mention  the  case  of  Tfw  Vervagting, 
decided  by  them  in  1785  and  1786.  This  was 
the  case  of  a  Danish  ship,  laden  with  a  cargo 
of  dry  goods  and  provisions,  with  which  sue 
was  bound  on  a  voyage  from  Marseilles  to  Mar- 
tinique and  Cape  Francois,  where  she  was  to 
take  in,  for  Europe,  a  return  cargo  of  W^est 
India  produce.  The  ship  was  not  proceeded 
against;  but  the  cargo,  which  was  claimed  for 
merchants  of  Ostend,  was  condemned  as 
enemy's  property  (as  in  truth  it  was),  by  the 
vice-admiralty  of  Antiqua,  subject  to  the  pay- 
ment of  f reisnt  pro  rata  itinerie,  or,  rather,  for 
the  whole  of  the  outward  voyage.  On  appeal, 
as  to  the  cargo,  the  Lords  of  Appeal,  on  the  8th 
of  March,  1785,  reversed  the  condemnation, 
and  ordered  further  proof  of  the  property  to  be 
produced  within  three  months.  On  the  28th 
March,  1786,  no  further  proof  having  been  ex- 
hibited, and  the  proctor  for  the  claimants  de- 
claring that  he  should  exhibit  none,  the  lords 
condemned  the  cargo,  and,  on  the  same  day, 
reversed  the  decree  below,  giving  freight,  pro 
rata  itineris  (from  which  the  neutral  master  had 
appealed),  and  decreed  freight  generally,  and 
the  costs  of  the  appeal. 

''It  is  impossible  that  a  judicial  opinion 
could  go  more  conclusively  to  the  whole  ques- 
tion on  the  colony  trade  than  this ;  for  it  not 
only  disavows  the  pretended  illegality  of  neu- 
tral interpositions  in  that  trade,  even  directly 
between  France  and  her  colonies  (the  most  ex- 
ceptionable form,  it  is  said,  in  which  that  inter- 
ior 
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position  could  present  itself);  it  not  only  de- 
nies that  proi>erty  engaged  in  such  a  trade  is, 
on  that  account,  liable  to  confiscation  (inas- 
519*]  much  as,  after  having  reversed  *the  con- 
demnation of  the  djrgo  pronounced  below,  it 
proceeds  afterwards  to  condemn  it,  merely  for 
want  of  further  proof  as  to  the  property),  but 
it  holds  that  the  trade  is  so  unquestionably  law- 
ful to  neutrals  as  not  even  to  put  in  jeopardy 
the  claim  to  freight  for  that  part  of  the  voyage 
which  had  not  yet  begun,  and  which  the  party 
had  not  yet  put  himself  in  a  situation  to  begin . 
The  force  of  this,  and  the  other  British  decis- 
ions produced  by  the  American  war,  will  not 
be  avoided  by  suggesting  that  there  was  any- 
thing peculiarly  favorable  in  the  time  when,  or 
the  manner  in  which,  France  opened  her  col- 
ony trade  to  neutrals  on  that  occasion.  Some- 
thing of  that  sort,  however,  has  been  said.  We 
find  the  following  language  in  a  very  learned 
opinion  on  this  point:  '  It  is  certainly  true  that 
in  the  last  war  (the  American  war)  many  decis- 
ions took  place  which  then  pronounced  that 
such  a  trade  betwe«n  France  and  her  colonies 
was  not  considered  as  an  unneutral  commerce; 
but  under  what  circumstances?  It  was  under- 
stood that  France,  in  opening  her  colonies  dur- 
ing the  w*ar,  declared  that  this  was  not  done 
with  a  temporary  view,  relative  to  the  war,  but 
on  a  general  permanent  purpose  of  altering  her 
colonial  system,  and  of  admitting  foreign  ves- 
sels, universally,  and  at  all  times,  to  a  partici- 
patioii  of  that  commerce;  taking  that  to  be  the 
fact  (however  suspicious  its  commencement 
might  be,  during  the  actual  existence  of  a  war), 
there  was  no  ground  to  say  that  neutrals  were 
not  carrying  on  a  commerce  as  ordinary  as  any 
other  in  which  they  could  be  engaged ;  and, 
therefore,  in  the  case  of  The  Vemagting,  and  in 
many  other  succeeding  cases,  the  lords  decreed 

f»ayment  of  freight  to  the  neutral  ship-owner, 
t  is  fit  to  be  remembered,  on  this  occasion, 
that  the  conduct  of  France  evinced  how  little 
dependence  can  be  placed  upon  explanations 
of  measures  adopted  during  the  pressure  of 
war;  for,  hardly  was  the  ratification  of  the 
peace  signed  when  she  returned  to  her  ancient 
system  of  colonial  monopoly.' 

*'  We  answer  to  all  this,  that,  to  refer  the 
decision  of  the  lords,  in  The  VervagHng,  and 
other  succeeding  cases,  t^  the  reason  here  as- 
signed, is  to  accuse  that  high  tribunal  of  acting 
upon  a  confidence  which  has  no  example  in  a 
singularly  incredible  declaration  (if,  mdeed, 
such  a  declaration  was  ever  made),  after  the 
utter  falsehood  of  it  had  been,  as  this  learned 
opinion  does  itself  inform  us,  unequivocally 
and  notoriously  ascertained. 

'*  We  have  seen  that  The  Vervagting  was  de- 
cided by  the  lords  in  1785  and  1786,  at  least 
two  years  after  France  had,*  as  we  are  told, 
'returned  to  her  ancient  system  of  colonial 
monopoly,'  and  when,  of  course,  the  supposed 
assertion  of  an  intended  permanent  abandon- 
520*]  ment  *of  that  system  could  not  be  per- 
mitted to  produce  any  legal  consequence. 

•*  We  answer,  further,  that  if  this  alleged 
declaration  was  in  fact  made  (and  we  must  be 
allowed  to  say  that  we  have  found  no  trace  of 
it  out  of  the  opinion  above  recited),  it  never 
was  put  into  such  a  formal  and  authentic  shape 
as  to  be  the  fair  subject  of  judicial  notice. 

"  It  is  not  contained  in  the  French  arrets  of 
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that  day,  where  only  it  would  be  proper  to 
look  for  it,  and  we  are  not  referred  to  any 
other  document  proceeding  from  the  govern- 
ment of  France,  in  which  it  is  said  to  appear. 
There  does  not,  in  a  word,  seem  to  have  been 
anything  which  an  enlightened  tribunal  could 
be  supposed  capable  of  considering  as  a  pledge 
on  the  part  of  France,  that  she  had  resolv^ 
upon,  or  even  meditated,  the  extravagant 
change  in  her  colonial  system  which  she  is  said, 
in  this  opinion,  to  have  been  understood  to  an- 
nounce to  the  world.  But  even  if  the  declara- 
tion in  question  was  actually  made,  and  that, 
too,  with  all  possible  solemnity,  still  it  would 
be  difficult  to  persuade  any  thinking  man  that 
the  sincerity  of  such  a  declaration  was,  in  any 
degree,  confided  in;  or  that  any  person,  in  any 
country,  could  regard  it  in  any  other  light 
than  as  a  mere  artifice  that  coula  give  no  right 
which  would  not  equally  well  exist  without  it. 
Upon  the  whole,  it  is  manifestly  impracticable 
to  rest  the  decisions  of  the  Lords  of  Appeal,  in 
and  after  the  American  war,  upon  any  depend- 
ence placed  on  this  declaration,  of  which  there 
is  no  evidence  that  it  ever  was  made — which, 
it  is  certain,  was  not  authentically  or  formally 
made — which,  however  made,  was  not,  anS 
could  not  l)e,  believed  at  any  time,  far  less  in 
1785  and  1786,  when  its  falsehood  had  been 
unquestionably  proved  by  the  public  and  un- 
disguised conduct  of  its  supposed  authors,  in 
direct  opposition  to  it.  That  Sir  James  Mar- 
riott, who  sat  in  the  High  Court  of  Admiralty  of 
Great  Britain  during  the  greater  part  of  the  late 
war,  did  not  consider  these  decisions  as  stand- 
ing upon  this  ^und,  is  evident;  for,  notwith- 
standing that  in  the  year  1756  he  was  the  most 
zealous,  and,  perhaps,  able  advocate  for  the 
condemnation  of  the  Dutch  ships  engaged  in 
the  colony  trade  of  France,  yet,  upon  the  break- 
ing out  of  the  late  war,  he  relied  upon  the  de- 
cisions in  the  American  war  as  authoritatively 
settling  the  legality  of  that  trade,  and  decreed 
accordingly. 

'*  If,  as  a  more  plausible  answer  to  these  de- 
cisions (considered  in  the  light  of  authorities) 
than  that  which  we  have  just  examined,  it 
should  be  said  that  they  ought  rather  to  be 
viewed  as  reluctant  sacrifices  to  policy,  or  even 
to  necessity,  under  circumstances  of  particular 
difficulty  and  peril,  than  as  an  expression  of 
the  deliberate  opinion  of  the  Lords  of  Appeal,  or 
the  government  of  Great  Britain,  on  the  mat- 
ter *of  right,  it  might,  perhaps,  be  suffl-  [*52 1 
cient  to  reply,  that  if  the  armed  neutrality 
coupled  with  the  situation  of  Great  Britain  as 
a  party  to  the  war,  did  in  any  degree  compel 
these  decisions,  we  might  also  expect  to  find, 
at  the  same  era,  some  relaxation  on  the  part  of 
that  country  relative  to  the  doctrine  of  contra 
band,  upon  which  the  convention  of  the  armed 
neutrality  contained  the  most  direct  stipulations 
which  the  northern  powers  were  particularly 
interested  to  enforce.  Yet  such  was  not  the 
fact.  But,  in  addition  to  this,  and  other  con- 
siderations of  a  similar  description,  it  is  natural 
to  inquire  why  it  happened,  that  if  the  Lords  of 
Appeal  were  satisfied  that  Great  Britain  pos- 
sessed the  right  in  question,  they  recorded,  and 
gave  to  the  world,  a  series  of  decisions  against 
it,  founded,  not  upon  British  orders  of  council, 
gratuitously  relaxmg  what  was  still  asserted  to 
be  the  strict  right,  as  in  the  late  war,  but  upon 

Wheat.  1. 


Appendix. 


521 


general  principles  of  public  law.  However 
prudence  might  have  required  (although  there 
is  no  reason  to  believe  it  did  require)  an  absti- 
nence, on  the  part  of  Great  Britain,  from  the 
extreme  exercise  of  the  right  she  had  been  sup- 
po^Kl  to  claim,  still  it  could  not  be  necessary  to 
^iFe,  to  the  mere  forbearance  of  a  claim,  the 
stamp  and  character  of  a  formal  admi^ion, 
that  the  claim  itself  was  illegal  and  unjust. 
In  the  late  war,  as  often  as  the  British 
government  wished  to  concede  and  relax, 
from  whatever  motive,  on  the  subject  of 
the  colony  trade  of  her  opponents,  an  order 
of  council  was  resorted  to,  setting  forth 
the  nature  of  the  concession,  or  relaxation, 
upon  which  the  courts  of  prize  were  after- 
wards to  found  their  sentences;  and,  undoubt- 
edly, sentences  so  passed  cannot,  in  any  fair 
reasoning,  be  considered  as  deciding  more  than 
that  the  order  of  council  is  obligatory  on  the 
courts  whose  sentences  they  are.  But,  the  de- 
crees of  the  Lords  of  Appeal,  in  and  after  the 
American  war,  are  not  of  this  description, 
since  there  existed  no  order  of  council  on  the 
subject  of  them;  and,  of  course,  thev  are,  and 
ought  to  be,  of  the  highest  weight  and  authority 
against  Great  Britain,  on  the  questions  in- 
volved in,  and  adjudged  by  them." 

In  confirmation  of  the  preceding  authorities, 
adduced  from  tlie  decisions  of  the  British  prize 
courts  during  the  wars  of  1744, 1756  and  1778, 
the  following  cases  may  be  added  from  the 
adjudications  of  the  common  law  tribimals: 

The  first  is  that  of  Berens  v.  Bucker,  ruled 
by  Lord  Mansfield  at  the  sittings  after  Trinity 
Yerm,  1761.*  This  was  an  action  on  a  policy 
of  insurance  on  a  Dutch  ship,  called  the  Tyd, 
522*]  *and  its  cargo,  at  and  from'St.  Eustatius 
to  Amsterdam,  warranted  a  Dutch  ship,  and  the 
gjjods  Dutch  property,  and  not  laden  in  any 
Trench  port  in  the  West  Indies.  The  cargo  was 
worth  £12,000,  and  insured  at  a  premium  of  15 
guineas  per  cent.,  which  was  inflated  to  this 
high  rate  on  account  of  the  number  of  captures 
made  by  the  British,  of  neutral  vessels,  on 
saspicion  of  illicit  trade,  and  the  detention  of 
th«>5e  vessels  by  the  proceedings  in  the  courts 
of  admiralty.  In  May,  1758,  the  ship  was  at 
St.  Eustatius,  taking  in  her  car^o,  which  con- 
sisted of  sugar  ana  indigo,  and  other  French 
commodities,  which  were  put  on  board  her. 
partly  out  of  barks  from  sea,  and  partly  from 
the  ^ore  of  the  island.  On  the  18th  of  June, 
1T.)8.  she  sailed  on  her  voyage  to  Amsterdam; 
on  the  27th  she  was  taken  by  a  British  priva- 
teer, and  carried  into  Portsmouth,  in  England. 
On  the  1st  of  Au^st  the  seamen  were  exam- 
ined on  the  standing  interrogatories,  and  the 
master  entered  his  claim  in  the  High  Court  of 
Admiralty.  In  October  the  claimants  were  cited 
to  specify  what  part  of  the  goods  were  taken 
from  the  shore  of  St.  Eustatius,  and  what  from 
the  barks.  Citation  was  continued,  from  court 
te  court,  till  February,  1759,  when  an  interloc- 
utory decree  was  pronounced  for  the  con- 
tumacy" of  the  claimants  in  not  specifying,  and 
that,  therefore,  the  goods  should  be  presumed 
French  property.  There  was  an  appeal  to  the 
lords,  but  as  many  cases  stood  before  it,  as  the 
market  was  very  tigh,  and  as  the  cargo  was,  in 
part,  perishable,  the  agent  of  the  owners  agreed 

1.-1  W.  BL  313. 
Wheal.  1. 


with  the  captors  to  give  them  £800  and  costs, 
in  order  to  obtain  a  reversal  of  the  sentence. 
The  reversal  was  had  by  consent,  and  in 
order  to  give  costs  to  the  captors,  it  was 
decreed,  by  consent,  that  there  was  proba- 
ble cause  for  seizure,  and,  thereupon,  costs 
were  decreed  to  the  captors,  and  the  cargo 
was  restored  to  the  claimants.  The  ship,  when 
restored,  proceeded  to  Amsterdam;  and,  after 
her  arrival  there,  the  chamber  of  insurances,  in 
that  city,  settled  the  average  of  the  plaintiiT 
towards  the  loss  and  expenses  occasioned  by  the 
capture,  detention,  and  litigation,  and  for  this 
sum  the  action  was  broiight^ 

**  Lord  Mansfield.  The  first  question  is, 
whether  this  was  a  just  capture.  Both  sen- 
tences are  out  of  th^  case,  being  done,  and 
undone,  by  consent.  The  capture  was  certainly 
unjust.  *The  pretense  was,  that  part  [*523 
of  this  cargo  was  put  on  board  off  St.  Eustatius. 
out  of  barks  supposed  to  come  from  the  French 
islands,  and  not  loaded  immediately  from  the 
shore.  This  is  now  a  settled  point  by  the  Lords 
of  Appeal,  to  be  the  same  thing  as  if  they  had 
been  landed  on  the  Dutch  shore,  and  then  put 
on  board  afterwards ;  in  which  case  there  is  no 
color  for  seizure.  Tbe  rule  is,  that  if  a  neutral 
ship  trade  to  a  French  colony,  with  all  the 
privileges  of  a  French  ship,  and  is  thtis  adopted 
and  naturalized,  it  must  be  looked  upon  as  a 
French  ship,  and  is  liable  to  be  taken.  Not  so 
if  she  have  only  French  produce  on  board, 
without  taking  it  in  at  a  French  port,  for  it  may 
be  purchased  of  neutrals. 

•'  The  second  question  is,  whether  the  owners 
have  acted  bona  fide  and  uprightly,  as  men 
acting  for  themselves,  and  upon  a  reasonable 
footing,  so  as  to  make  the  expenses  of  this 
compromise  a  loss  to  be  borne  by  the  insurers. 
The  order  of  the  judge  of  the  admiralty  to 
specif V  was  illegal,  contrary  to  the  marine  law 
and  the  act  of  parliament,*  which  is  only  de- 
claratorv  of  the  marine  law ;  because,  if  they  had 
specified,  it  could  be  of.no  consequence,  accord- 
ing to  the  rule  I  before  mentioned.  The  captors 
were,  however,  in  possession  of  a  sentence, 
though  an  unjust  one;  and  a  court  of  appeal 
cannot,  or  seldom  does,  upon  a  reversal,  give 
costs  or  damages  which  have  accrued  subse- 
((uent  to  the  original  sentence;  for  these  dam- 
ages arise  from  the  fault  of  the  judge,  not  of  the 
parties.  Under  all  these  circumstances,  the 
owners  did  wisely  to  offer  a  compromise.  The 
cargo  was  worth  £12,000;  the  appeal  was  haz- 
ardous; the  delay  certain.  The  Dutch  deputy 
in  P^ngland  negotiated  the  compromise;  the 
chamber  of  commerce,  at  Amsterdam,  ratified 
it,  and  thought  it  reasonable.  Had  the  whole 
sentence  been  totally  reversed,  the  costs  must 
have  sat  heavy  on  the  owners.  I,  therefore, 
think  the  insurers  liable  to  answer  this  averaj^e 
loss,  which  was  submitted  to,  in  order  to  avoid 
a  total  one."* 

Such  was  the  definition  of  the  rule,  as  given 
by  a  iudge  who,  according  to  Blackstone,  at- 
lendea  the  commission  of  appeals,  *and  [*524 
conducted  its  decisions  during  the  war  of  1756, 
and  "whose  masterly  acquaintance  with  the 
law  of  nations  was  known  and  revered  by  every 
state  in  Europe."^ 
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The  next  case  is  that  of  Brymer  v.  Atkyns, 
determined  in  the  Court  of  Common  Pleas, 
Hilary  Term,  1789,  in  which  Lord  Loiigh- 
borough  uses  the  following  words:  '^fiut 
during  tlie  prosecution  of  the  war  which  ensued 
in  the  year  1758,  great  complaints  were  made 
by  neutral  powers  of  the  misconduct  of  English 
privateers  in  the  channel,  in  seizing  their  mer- 
chantmen; and  a  question  had  also  arisen, 
between  the  subjects  of  Holland  and  the  officers 
of  the  British  navy,  upon  the  extent  of  the 
treaties  of  commerce  between  this  country  ind 
the  Dutch  republic;  the  Dutch  claimmg  a 
right  to  carry  to  tlie  French  all  such  goods  as 
were  not  specifically  enumerated  under  the 
title  of  contraband;  while,  on  the  part  of  the 
British  navy  it  was  contended  that  free  ships 
only  made  tree  goods  as  to  such  course  of  trade 
as  was  carried  on  in  time  of  peace;  that  the 
Dutch  being  excluded  from  the  French  Islands 
in  the  West  Indies  in  time  of  peace,  and  only 
admitted  in  time  of  war  to  cover  their  trade, 
their  ships  ought  to  be  considered  as  adopted 
French,  and  were,  therefore,  lawful  prize.  ' 

The  next  adjudication  which  may  be  advan- 
tageously cited,  to  illustrate  the  history  of  the 
rule,  is  the  case  of  TJie  Ktitharina,  determined 
in  the  House  of  Lords  on  the  2d  of  May,  1788.* 
This  was  a  Dutch  ship,  which  sailed  from  the 
Texel  on  the  81st  of  August,  1779,  bound  to 
Curac^oa,  where  she  arriv^  on  the  18th  of  No- 
veml>er  following,  with  a  cargo  of  linen  goods, 
and  some  articles  of  provisions,  and  thence 
sailed  for  Cape  Francois,  in  the  island  of  St. 
Domingo,  where  the  cargo  was  sold,  a  return 
cargo  of  colonial  produce  taken  on  board,  and 
the  ship  sailed  for  Amsterdam  on  the  17th  of 
April,  1780.  On  the  22d  of  May  she  was  capt- 
ured by  a  British  privateer,  and  carried  into 
Scotland,  where  the  ship  and  cargo  were,  on 
the  22d  of  September,  1780,  condemn^  as 
lawful  prize,  by  the  judge  admiral.  An  appeal 
was  entered  to  the  Court  of  Session,  where  the 
525*]  ^sentence  was  affirmed,  and  the  claim- 
ants appealed  to  the  House  of  Lords,  who 
revers(Mi  the  decrees  of  the  courts  below,  and 
ordered  the  value  of  the  ship  and  cargo  to  be 
paid  to  the  claimants. 

It  has  been  alleged  that  this  case  was  deter- 
mined by  the  House  of  Lords,  as  it  is  said  the 
parallel  case  of  The  Tiger  must  have  been  by 
the  Lords  of  Appeal,  upon  the  ground  of  the  ex- 
istence of  a  French  edict,  dated  the  31st  of 
July.  1779,  opening  the  colonial  trade  to  neu- 
trals.* But,  as  we  have  seen,  this  could  not 
possibly  have  been  the  foundation  for  the  de- 
cree of  restitution  in  the  case  of  Tfis  Tiger.  Ist. 
Because  no  such  edict  can  be  found  in  any  col- 
lection of  French  arretes,  and  it  is  acknowledg- 
ed that  the  search  for  it  had  been  fruitless.* 
2d.  Because  the  edict  has  been  supposed  to 
have  been  issued  flagrante  bello ;  ancl  a  trade 
opened  in  time  of  war  to  neutrals  could  not  be 
considered  as  an  accustomed  trade  in  the  view 
of  the  prize  courts.  3d.  Because  it  is  admitted 
that  France  returned  to  her  ancient  colonial  sys- 
tem after  the  peace  of  1783,  and  yet  the  Lords 
of  Appeal  persisted  in  decreeing  restitution  of 
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neutral  property  taken  during  the  war.  4th. 
Because  the  supposed  edict  of  the  31st  July, 
1779,  is  not  recited  in  the  printed  case  of  The 
Tiger;  but.  on  the  contrary,  a  special  ordinance, 
of  a  preceding  date,  is  relied  upon  by  the  claim- 
ants m  that  case  as  opening  to  foreigners  the 
ports  of  St.  Domingo.  The  objection  also  ap- 
plies to  this  ordinance,  that,  beside  its  being  is- 
sued immediately  upon  the  commencement  of 
hostilities,  it  was  the  mere  local  act  of  a  colonial 
governor,  and  still  less  likely  lo  be  regarded  by 
the  Lords  of  Appeal  as  indicative  of  a  permanent 
change  in  the  colonial  system  of  France  than 
the  supposed  more  general  edict  of  tbe  81  st 
July,  1779. 

If,  then,  the  opening  of  the  French  colonies 
to  neutrals  could  not  have  formed  the  basis  on 
which  restitution  was  decreed  by  the  Lords  of 
Appeal,  in  the  case  of  The  Tiger,  was  it  the  real 
ground  of  the  reversal,  by  the  House  of  Lords, 
of  the  decree  of  condemnation  in  the  case  of  The 
Kat/iariiia  f 

*When  the  grounds  of  a  judicial  de-  [*520 
cision  are  stat^  by  a  court,  it  is  not  only  su- 
perfluous, but  manifestly  tends  to  lead  the  in- 
quirer astray  who  is  seeking  for  the  real  grounds 
of  such  decision,  to  look  for  it  in  the  arguments 
of  the  parties.  It  was,  indeed,  argued  by  the 
counsel  for  the  claimants,  in  The  Katharimi, 
that  the  French  edict,  of  the  3l8t  July,  1779. 
excepted  that  case  from  the  general  rufe  which 
had  been  enforced  in  the  preceding  war;  whilKt, 
on  the  other  hand,  the  captor's  counsel  denied 
that  any  reliance  could  be  placed  on  the  sinci^r- 
ity  and  permanence  of  the  supposed  change  in 
the  colonial  system  of  France.  It  was,  also, 
contended  bv  the  claimants*  counsel,  that  the 
ship  was  exempted  from  capture  under  the  gen- 
eral immunity  of  the  Dutch  treaty  of  1674; 
whilst,  on  the  contrary,  the  counsel  for  the  cap- 
tors maintained  that  sne  was  liable  to  condem- 
nation for  carrying  provisions  on  her  outward 
voyage,  contrary  to  the  same  treaty.  But  the 
only  points  even  glanced  at  by  the  learned  lord 
who  moved  for  the  reverstil  in  the  House  of 
Lords, were:  1st.  The  want  of  jurisdiction  in  the 
court  below.  2d.  The  discontinuance,  during 
the  wai*  of  the  American  revolution,  of  the 
principle  of  the  war  of  1756.  . 

As  to  the  "first  point,  there  seems  to  be  no 
doubt  that,  by  the  articles  of  union  between 
England  and  Scotland,  the  Court  of  Admiralty, 
in  Scotland,  was  preserved  in  its  ancient  juris- 
diction, which,  unquestionably,  extended  to 
prize  causes,  and  no  subsequent  act  of  the  Brit- 
ish'parliament  has  made  any  change  in  this  re- 
spect. The  appeal  is  to  the  Court  of  Sessions, 
and  thence  to  the  House  of  Lords.  ^ 

The  second  point,  on  which  the  decree  of  the 
House  of  Lords  was  founded  is,  "  because  the 
principle  on  which  tlie  courts  below  had  pro- 
ceeded, although  adhered  to  in  the  war  which 
ended  in  1763,  had  been  departed  from  in  that 
which  terminated  in  1782." 

Hence  it  is  manifest  that  the  decree  of  the 
House  of  Lords,  in  this  cane,  can  only  be  referred 
to  an  actual  abandonment  of  the  rule  of  the  war 
of  1756.  And  such  is  the  effect  of  this  adjudi- 
cation as  understood  by  the  reporter  himself, 
who.  in  his  marginal  note  to  the  case,  says,  in 
the  very  words  of  the  claimants'  *coun-  [*527 
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sel:  "It  is  now  established,  by  repeated  deter- 
miDatibns,  that  neither  ships  nor  cargoes,  the 
property  of  subjects  of  neutral  powers,  either 
ff»)ing  to  trade  at,  or  coming  from,  the  French 
West  India  Islands,  with  cargoes  purchased 
there,  are  liable  to  capture."  There  is,  then, 
no  occasion  to  advert  to  the  printed  reasons  of 
the  parties  in  order  to  rest  this  decree  upon  a 
supposed  exception  to  the  rule  which  is  not 
stated  by  the  tribunal  itself. 

Yet  they  may  be  quoted  as  a  confirmation  of 
what  has  been  before  asserted  respecting  the 
origin  and  nature  of  the  rule.  Thus  it  was 
stated  by  the  claimants'  counsel  (of  whom  Sir 
William  Scott,  then  at  the  bar,  was  one),  •*  That 
it  was  now  established  that  neither  ships  or 
cargoes,  the  property  of  subjects  of  neutral 
powers,  either  going  to  trade  at,  or  coming 
from,  the  French  West  India  Islands,  with  car- 
'joc»  purchased  there,  are  liable  to  capture;  for 
Id  many  recent  instances,  particularly  The  Tiger, 
a  Danish  ship,  with  a  cargo  purchased  at  Cape 
Francois,  proceeding  to  St.  Thomas;  71u  Copen- 
hngfn,  a  JDanish  ship,  from  St.  Thomas  to 
Guadaloupe;  TJte  Jonge  Jan,  a  Dutch  ship,  with 
a  cargo  taken  in  at  Port-au-Prince,  and  bound 
to  Curacoa;  and,  likewise,  in  the  case  of  The 
i^ffffp  Nancy,  and  six  other  Danish  vessels,  with 
cargoes  talcen  in  at  Guadaloupe,  in  the  year 
17^,  and  bound  therewith  to  the  island  of  St. 
Thomas,  under  convoy  of  a  Danish  frigate ;  all 
which  were  captured  by  British  cruisers,  and 
condemned  in  the  vice-admiralty  courts,  in 
the  British  West  Indies.  The  lords  commis- 
Moners  of  appeal  reversed  the  sentences  of  con- 
demnation, and  restored  the  ships  and  car- 
goes."* 

To  which  it  was  answered  by  the  captor's 
counsel,  *'  That  the  subjects  of  all  other  nations 
lieing  absolutely  prohibited  to  trade  to,  or  from, 
the  French  West  India  Islands,  by  the  funda- 
mental laws  of  France,  the  ship  in  question, 
coming  direcllv  from  St.  Domingo,  with  a  car- 
go taken  in  tliere  (be  the  property  whose  it 
might),  must  be  considered  as  French,  and,  as 
iiuch,  both  ship  and  cargo  were  lawful  prize, 
agreeably  to  many  decisions  in  the  courts  of 
admiralty,  and  by  the  Lords  of  Api)eal  last  war, 
•"528*]  *founded  upon  the  clearest  principles. 
But  it  Ls  objected  that,  by  an  edict  of  the  French 
king,  dated  in  July,  1779,  the  trade  to  his  col- 
onies was  laid  open  to  all  neutral  states.  To 
this  it  is  answered,  that  during  the  last  war, 
Dutch  8hips,  engaged  in  this  fraudulent  trade, 
obtained  special  licenses  from  the  French  gov- 
ernment; but  these  were  constantly  disregarded, 
when  urged,  as  obviating  the  allegation  of  their 
lieing  enga^sd  in  a  trade  open  only  to  French 
subjects,  and  even  w^ere  taken  as  conclusive  evi- 
dence of  their  being  adopted  French  sliips. 
During  the  present  war,  it  is  said  a  general 
license  has  been  given,  which  cannot  vary  the 
ca«  when  the  views  and  consequences  are  pre- 
cisely the  same.  The  opening  a  trade  to  the 
colonies  of  France,  jUigrante  beUo.  is  a  transac- 
tion to  the  prejudice  of  Great  Britain,  and  a 
mere  devise  and  cover  for  fraud.  A  Dutchman, 
who  trades  under  a  privilege  of  this  kind,  is  not 
in  the  ordinary'  situation  of  a  neutral  subject, 
continuing  his  own  commerce  with  the  warring 
nations  as  in  time  of  peace;  he  is,  to  all  intents 
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and  puriM)ses,  carrying  on  the  trade  of  France, 
being  admitted  to  a  participation,  ad  hunc  effect- 
um,  in  the  excliLsive  rights  of  a  French  subject; 
and,  as  the  government  of  France  considers 
such  persons  as  temporary  subjects,  to  the  effect 
of  being  allowed  to  trade  with  the  French  West 
Indies,  the  subjects  of  Great  Britain,  on  the 
other  hand,  must,  according  to  every  principle 
of  justice  and  sound  reiisoning,  be  entitled  to 
consider  them  in  the  same  light,  and  to  seize, 
as  .lawful  prize,  both  ships  and  cargoes  em- 
ployed in  this  extraordinary  commerce.  No 
l>erson  can  possibly  believe  that  the  license  will 
be  continued  by  France  after  the  peace.  It  has 
been  shown,  in  a  variety  of  instances,  that  the 
Dutch  do  not  understand  that  it  will ;  and.  till 
such  a  license  has  been  granted,  or  continued 
in  time  of  profound  peace,  no  regard  can  be 
paid  to  it  when  issued  in  time  of  war. "  * 

But  this  doctrine  of  the  captor's  counsel  was 
rejected  by  the  House  of  Lords  in  the  case  of  The 
Katha/rina,  as  it  had  before  been  in  the  cases  of 
The  Tiger  and  The  CopenJiagen,  by  the  Lords 
pf  Appeal ;  and  thus  we  have  the  conjoint  au- 
thority of  the  two  highest  'tribunals  in  [*529 
the  British  empire,  to  confirm  the  abandon- 
ment of  this  rule  during  the  war  of  the  Ameri- 
can revolution. 

We  come  now  to  the  first  war  of  the  French 
revolution,  and  here  we  have  the  testimony  of 
Sir  William  Scott,  to  show  that  his  predecessor, 
in  the  High  Court  of  Admiralty  (Sir  James  Mar- 
riott), adhered,  at  the  commencement  of  that  war, 
to  the  practice  which  had  been  settled  in  the  war 
of  1778,  and,  accordingly,  decreed  freight  to 
neutral  vessels  employed  in  the  coasting  trade 
of  the  enemy.  In  the  case  of  T^ie  Emanuel^ 
(April  9th,  1799),  Sir  William  Scott  says,  "with 
respect  to  authorities,  it  has  been  much  argued, 
that  in  three  cases  during  this  war  the  Court  of 
Admiralty  has  decreed  payment  of  freight  to  ves- 
sels so  employed ;  and  I  believe  that  such  cases 
did  pass  under  an  intimation  of  the  opinion  of 
the  very  learned  person  who  preceded  me,  in 
which  the  parties  acquiesced,  without  resorting 
to  the  authority  of  a  higher  tribunal.  But  a 
case  before  the  lords  seems  to  convey  a  different 
opinion  upon  this  subject  of  the  coasting  trade 
of  the  enemy — the  case  of  Tfie  Mercuriuit,  in 
which  freight  was  refused." 

Here  it  is  to  be  remembered  that  this  case  of 
lite  Mercuri^M  was  determined,  by  the  lords  of 
appeal,  on  the  7th  of  March,  1795.  and.  there- 
fore, can  be  no  authority  as  to  the  practice  at 
an  earlier  period  of  the  war,  or  as  to  the  law  at 
the  same  period,  which  was  underi^tood  by  Sir 
James  Marriott  and  the  learned  counsel  who 
acquiesced  in  his  decisions,  without  an  api>eal, 
still  to  subsist  as  settleil  by  the  lords  during  the 
preceding  war.  and  adhered  to,  by  them,  down 
to  the  year  1786.  Even  Sir  William  Scott  him- 
self, long  after  the  case  of  Jlie  Mercitrins  was 
decided  by  the  lords,  seems  to  have  regarded  the 
rule,  in  respect  to  the  coasting  trade,  as  merely 
creating  a  -presumption  of  enemy  interests,  anJi 
not  as  affording  a  substantive  ground  dt  con- 
demnation. Thus,  in  the  case  of  The  Welraaii* 
(January  8th,  1799),  he  says:  "  Besides,  this  ves- 
sel appears  to  have  been  engaged  in  the  coast- 
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ing  trade  of  France.  The  court  has  never  gone 
so  far  as  to  say,  that  pursuing  one  voyage  of 
that  kind  would  be  sufficient  to  fix  a  hostile 
530*]  character;  but,  in  *my  opinion  a  habit 
of  such  trading  would.  Such  a  voyage  miist, 
however,  raise  a  strong  degree  or  suspicion 
against  a  neutral  claim,  and  the  plunging,  at 
once,  into  a  trade  so  highly  dangerous,  creates 
a  presumption  that  there  is  an  enemy  proprie- 
tor lurking  behind  the  cover  of  a  neutral  name. " 
So,  also,  in  the  case  of  The  9fpe4ivlaUon '  (Decem- 
ber 16th,  1799),  the  king's  advocate  (Sir  John 
Nicholl)  stated,  *'That  the  ship  appeared  to 
have  been  carrying  on  the  coasting  trade  of 
France;  a  trade  not  only  generally  forbidden, 
but  expressly  prohibited  to  neutral  ships,  by 
the  ordinances  of  France,  which  have  issued 
during  this  war,  that  she  would,  therefore,  come 
under  the  character  of  an  adopted  French  ship. " 
Whilst,  on  the  other  hand,  the  claimants*  coun- 
sel (Dr.  Laurence)  answered,  that  '*  It  has  not 
been  held,  in  the  present  war,  that  the  mere 
circumstances  of  being  engaged  in  the  coasting 
trade  of  the  enemy  does  amount  to  that  adop- 
tion, which  will  subject  the  property  to  con- 
demnation." Sir  William  Scott,  in  his  judg- 
ment, says:  "This  is  a  case  of  a  ship  taken  on 
a  voyage  from  one  French  port  to  another, 
which  is  certainly  a  sufficient  justfiication  of  the 
capture ;  because  the  very  circumstance  of  being 
engaged  in  conducting  the  trade  of  the  enemy, 
from  one  port  to  another,  will  justly  subject  the 
vessel  to  inquiry;  and,  perhaps,  in  some  future 
case,  the  court  'may  have  occasion  to  consider 
how  far  the  regulations  that  have  been  alluded 
to,  and  the  acting  upon  them  (which  it  may  be 
proper  to  consider  at  the  same  time),  may  not 
make  such  a  trade  liable  to  be  considered  as  a 
case  of  adoption." 

We  may,  therefore,  consider  it  as  proved,  that 
the  rule  was  suffered  to  slumber  from  thelwgin- 
ning  of  the  war  of  the  American  revolution 
until  it  was  awakened,  with  increased  activity, 
by  the  orders  in  council  of  the  6th  of  Novem- 
ber, 1793,  instructing  the  public  and  private 
ships  of  war  of  Great  Britain  to  *'  stop  and  de- 
tain all  vessels  laden  with  goods,  the  produce  of 
any  colony  belonging  to  France,  or  carrving 
provisions,  or  other  supplies,  for  the  use  of  any 
such  colony,  and  to  bring  the  same,  with  their 
cargoes,  to  legal  adjudication  in  our  courts  of 
admiralty." 

531*]  *Although  some  confusion  and  con- 
tradiction exists  in  the  language  of  the  British 
prize  courts,  whether  instructions  of  this  na- 
ture are  binding  on  the  tribunals  or  the  nation 
by  whom  they  are  issued,  as  a  positive  law,  or 
merely  as  declaratory  of  the  pre-existing  law  of 
nations.  Sir  William  Scott  appearing,  at  one 
time,  to  regard  the  text  of  the  king's  instruc- 
tions as  binding  on  his  judicial  conscience,  and 
at  another,  holding  it  indecorous  to  anticipate 
the  possibility  of  tlieir  conflicting  with  the  law 
of  nations,  whilst  Sir  James  Mackintosh  de- 
clare!) that,  if  he  saw  in  such  instructions  any 
attempt  to  extend  the  law  to  the  prejudice  of 
neutrals,  he  should  not  obey  them,  but  regulate 
his  decisions  by  the  known  and  recognized  law 
of  nations;*     yet,    the    instructions  of    1793 

1.-2  Rob.  JS3. 

2.— Tho  Minerva,  1   Hall's  American  Law  Jour- 
nal, 217. 
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might  properly  be  considered  as  evidence  of 
what  the  British  government  deemed  tote  law. 
if  this  inference  were  not  somewhat  weakened 
by  the  circumstances  that  they  were  secretly 
i^ued,  precipitately  repealed,  and  full  indem- 
nifl cation  was  made  for  the  captures  under 
them.  On  the  8th  January,  1794,  the  fol- 
lowing instruction  was  substituted:  **That 
they  shall  bring  in,  for  lawful  adjudication,  all 
vessels,  with  their  cargoes,  that  are  loaded  with 

foods,  the  produce  of  the  French  West  India 
slands,  and  coming  directly  from  any  port  of 
the  said  islands,  to  any  port  in  Europe."  And, 
on  the  26th  of  January,  1798,  this  order  was 
also  revoked,  and  the  following  was  issued: 
"That  they  should  bring  in,  for  lawful  adjudi- 
cation, all  vessels,  with  their  cargoes,  that  are 
laden  with  goods  the  produce  of  any  island,  or 
settlement,  belonging  to  France,  Spain,  or  the 
United  provinces,  and  coming  directly  from 
any  port  of  the  said  islands,  or  settlements,  to 
any  port  in  Europe,  not  l)eing  a  port  of  this 
kingdom,  nor  a  port  of  that  country  to  which 
such  ships,  being  neutral  ships,  shall  belong." 
We  have  seen  that,  up  to  the  time  when  this 
last  order  was  issued,  the  prize  courts  had 
never,  of  their  own  authority,  revived  the  rule 
which  they  had  invented  in  the  war  of  1756, 
and  laid  aside  in  that  of  the  American  revolu- 
tion. But  when  it  was  once  more  called  into 
life,  by  the  instructions  of  the  executive  gov- 
ernment, they  gradually  enlarged  the  sphere  of 
its  activity  *beyond  the  text  of  those  f*B^32 
instructions,  either  upon  the  principle  of  affect- 
ing the  return  voyage,  with  the  penalty  of  con- 
traband, contrary  to  Sir  William  Scott's  own 
previous  opinions,'  or,  upon  the  principle  of  a 
continuity  of  the  voyage  which  had  been  repudi- 
ated by  the  Lords  of  Appeal  in  the  war  of  1756, 
even  where  the  colonial  produce  was  trans- 
shipped in  a  neutral  port,  from  barks,  in  which 
it  was  brought  from  enemy's  ports,  and  not 
from  the  shore.  Upon  one  of  the  other  of  these 
assumptions  the  rule  was  applied  to  cut  off  the 
exportation  of  the  produce  of  the  enemy's  col- 
onies from  neutral  countries,  where  it  had  been 
imported,  unless  it  had  become  incorporated  into 
the  general  stock  of  national  commodities*  ac- 
cording to  the  fluctuating  rules  prescribed  to 
break  the  continuity  of  voyage.  On  the  re- 
newal of  the  war,  after  the  peace  of  the  Amiens, 
the  following  order  was  issued,  dated  on  the 
2ith  of  June,  1803:  "  In  consideration  of  the 
present  state  of  commerce,  we  are  pleased 
hereby  to  direct  the  commanders  of  our  ships 
of  war,  and  privateers,  not  to  seize  any  neutral 
vessel  which  shall  be  carrying  on  trade  directly 
between  the  colonies  of  the  enemy,  and  the 
neutral  country  to  which  the  vessel  IjMelongs. 
and  laden  with  the  property  of  the  inhabitants 
of  such  neutral  country;  provided,  that  such 
neutral  vessel  shall  not  be  supplying,  nor  shall, 
on  the  outward  voyage,  have  supplied  the  en- 
emy w  ith  any  articles  contraband  of  war,  and 
shall  not  be  trading  with  any  blockaded  port. " 
This  instruction  is  substantially  the  same  with 
that  of  1798,  except  that  it  adopts  the  innova- 
tion of  the  prize  courts,   affecting  the  return 

3.— 1  Rob.  87,  The  Frederick  Molke ;  2  Hob.  140, 
The  Marffaretta  Magdelina. 

4.- Sec  5  Rob.  349,  The  William;  lb.  335,  The 
Maria,  where  all  the  eiLS<%  on  the  subject  of  con- 
tinuity of  voyage  are  cited. 
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voya^,  with  the  penalty  of  contraband  car- 
ried outward.  Under  it,  the  same  course  of  de- 
ci««ion8  took  place,  by  which  tlie  noxious  quali- 
ties of  the  rule  were  much  enlarged,  and  its 
wide-spreading  desolation  threatened  to  inter- 
rupt the  amicable  relations  between  the  United 
States  and  Great  Britain;  when  the  order  in 
council,  of  the  16th  of  May,  1806,  was  issued, 
blockading  the  coasts  from  the  river  Elbe  to 
Brest,  inclusive,  except  that  neutral  vessels, 
633*]  *coming  directly  from  the  ports  of  their 
own  country,  were  allowed  to  enter,  and  depart, 
from  the  blockaded  ports,  with  cargoes  not 
enemy's  property,  nor  contraband,  but  were 
not  permitted  to  trade  from  port  to  port.  This 
order  was  sup|x>sed  to  have  been  drawn  up 
with  a  view  to  the  colonial  trade ;  but  it  does 
not  appear  to  have  been  considered  by  the  prize 
courts  as  containing  any  relaxation  6l  the  prin- 
ciples they  had  established  respecting  that 
trade,  and  the  whole  question  was  at  length 
merged  in  the  orders  in  council  of  the  7th  of 
January,  and  the  11th  of  November,  1807;  by 
the  first  of  which,  all  neutral  trade,  from  one 
enemy's  port,  or  from  a  port  where  the  British 
tlag  was  excluded,  to  another  such  port,  and  by 
the  latter  (among  other  provisions)  the  expor- 
tation of  the  pn^uce  of  the  enemy's  colonies, 
from  a  neutral  country  to  any  other  country 
than  Great  Britain,  was  prohibited.  These  or- 
ders were  issued  in  retaliation  of  the  Berlin 
decree  of  the  French  emperor,  and  on  the  26th 
of  April,  1809,  they  were  relaxed  as  to  the  Eu- 
ropean blockade,  but  extended  to  the  total  pro- 
hibition of  all  neutral  trade  with  the  colonies 
of  France  and  Holland. 

It  would  unreasonably  swell  this  note  to  en- 
large upon  this  part  of  the  subject.  These 
edicts  were  condemned  by  the  universal  voice 
of  the  impartial  world ;  they  were  condemned  by 
the  past  example  of  the'  powers  who  issued 
them;  they  were  condemned  by  the  authority 
of  the  jurists  whom  Europe  revered  in  better 
times  as  the  oracles  of  public  law.  ^  It  is  pre- 
tended, by  a  superficial  writer  on  the  law  of 
nations,   that  Sir    William  Scott  decided  the 


].— Brnkershoek,  speaking  of  the  edicts  of  the 
States  General  of  Holland  rtitaliating>  upon  neutrals, 
certain  illeinil  orders  of  France  and  of  England,  de- 
nies that  these  edicts  could  be  fouAded  upon  the  law 
of  retortion,  which  Is  only  applicable  to  him  who 
has  Inflicted  the  injury.  Retorgio  non  eat  7iUrt  ad- 
txTitua  eum^  qui  ipse  damni  quid  iledlU  ac  deindc  pa- 
ftfur,  mm,  vert}  adtoer^un  communem  amicum.  Q.  J. 
Pnb.  c.  4.  See  also  8lr  William  Scott's  remarks  In 
the  case  of  The  Flad  Oyen,  1  Rob.  142. 
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case  of  Ths  Nayade  (4  Rob. ,  251),  upon  the  prin- 
ciple of  retaliating  the  injustice  of  an  enemy  on 
a  neutral  power,  who  passivelv  submits  to  that 
injustice. «  'Sir  William  Scott  did  no  [♦SS* 
such  thing;  all  that  he  determined,  in  that  case, 
was,  that  Portugal  and  Great  Britian,  being 
allied  by  ancient  treaties,  the  casuif  foedena 
between  them  had  arisen  by  the  passive  sub- 
mission of  Portugal  to  the  hostile  attacks  of 
France,  which  involved  Portugal,  nokrm  vo- 
Um,  as  an  ally,  in  the  war  against  France,  and, 
consequently,  rendered  the  property  of  a  Portu- 
gese merchant  taken  in  trade  with  the  com- 
mon enemy,  liable  to  condemnation  in  the  Brit- 
ish prize  courts.  It  cannot  be  pretended  that 
the  neutral  states,  whose  commerce  was  affected 
by  the  Berlin  decree,  had  participated  in  the 
injustice  of  France,  by  passively  submitting  to 
that  measure ;  since  the  orders  in  council  were 
issued  before  suillcient  time  had  elapsed  to  as- 
certain what  would  l)e  the  conduct  either  of 
France  or  of  those  states  in  respect  to  the  decree. 
Nor  can  the  order  of  the  7th  of  January,  1807, 
be  justified  as  an  original  and  abstract  measure  ;* 
because  the  trade  from  the  port  of  one  enemy 
to  the  port  of  another  was  always  held  lawful 
by  the  British  tribunals.  "  This  sort  of  traffic, 
from  one  of  his  (the  enemy's)  ports  to  the  ports 
of  another  country,  has  always  been  open,  and 
is,  in  its  own  nature,  subject  to  the  uses  of  all 
mankind,  who  are  not  in  a  state  of  hostility 
with  him.  The  Dane  has  a  perfect  right,  in 
time  of  profound  peace,  to  trade  between 
Holland  and  France,  to  the  utmost  advantage 
he  can  make  of  such  a  navigation ;  and  there  is 
no  ground  upon  which  any  of  its  advantages 
can  be  withheld  from  him  in  time  of  war.  "* 
It  is  needlees,  however,  to  enlarge  upon  the 
topics  which  might  be  urged  against  this  train 
of  innovations,  by  which  first  the  trade  from 
neutral  countries  to  the  colonies,  and  from  port 
to  port,  of  the  enemy,  and  then  all  neutral 
traffic  whatever,  with  him,  was  prohibited.  It 
deserves  notice,  however,  that  Great  Britain 
and  France  appropriated  to  themselves,  by 
means  of  free  ports  or  licenses,  the  very  com- 
merce they  were  prohibiting  to  neutrals,  and  to 
their  allies,  under  the  pretext  of  its  aiding  their 
enemy  in  the  war. 

2.— Chltty's  Law  of  Nations,  152. 

3.— See  Lord  Brskine's  Speech  in  Parliament  on 
the  Orders  in  Council,  Cobbett's  Pari.  Debates,  vol. 
10,  p.  946. 

4.-2  Rob.  101,  The  Wllhelmina,  In  note  to  the 
Rebeccah. 
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N  iiKNKVER  it  shall  be  necessary  or  proper, 
;h('  opinion  of  the  presiding  jud^e  in  an^ 
.:ouii  court,  or  district  court  exercising  circuit 
>urt  jurisdiction,  that  original  papers  of  any 
kind  should  be  inspected  in  the  Supreme  Court 
<i(K)n  appeal,  such  presiding  judge  may  make 
^ucli  rule  or  order  for  the  safe-keeping,  trans- 
l)()rting,  and  return  of  such  original  papers  as 
•o  him  may  seem  proper,  and  this  court  will 
rw-eive  and  consider  such  original  papers  in 
n)iinection  with  the  transcript  of  the  proceed- 
ings. 

hi  ALL  cases  of  admiralty  and  maritime  juris- 
'lii'tion,  where  new  evidence  shall  be  admissible 


in  this  court,  the  evidence  by  testimony  of  wit- 
nesses,  shall  be  taken  under  a  commission  to  be 
issued  from  this  court,  or  from  any  circuit 
court  of  the  United  States,  under  the  direction 
of  any  judge  thereof;  and  no  such  commission 
shall  issue  out  upon  interrogatories  to  be  filed 
by  the  party  applying  *for  the  commis-  [*viii 
sion,  and  notice  to  Uie  opposite  party,  or  his 
agent  or  attomej^,  accompanied  with  a  copy  of 
the  interrogatones  so  filed,  to  file  cross-inter- 
rogatories within  twent)r  days  from  the  service 
of  such  notice.  Provided,  however,  that  noth- 
ing in  this  rule  shall  prevent  any  party  from 
giving  oral  testimony  in  open  court,  in  cases 
where  by  law  it  is  admissible. 
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1*]  ♦[CON8TITCTIONAL  LAW.] 

SLOCUM  V.  MAYBERRY  et  al. 

The  oourts  of  the  United  States  have  exclusive 
jurisdiction  of  all  seizures  made  on  land  or  water, 
for  a  breach  of  the  laws  of  the  United  States :  tfnd 
any  intervention  of  a  state  authority  which,  by 
taking  the  thinar  seized  out  of  the  hands  of  the 
Tnited  States  officer,  miarht  obstruct  the  exercise 
of  this  Jurisdiction,  is  unlawful. 

In  such  a  case,  the  court  of  the  United  States, 
having  coffnizanoe  of  the  seizure,  may  enforce  a  re- 
delivery of  the  thing,  by  attachment,  or  other 
iiummary  process. 

The  question  under  such  a  seizure,  whether  a 
forfeiture  has  been  actually  Incurred,  belongs  ex- 
clusively to  the  courts  of  tne  United  States,  and  It 
depends  upon  the  final  decree  of  such  courts 
whether  the  seizure  is  to  be  deemed  rightful  or 
tortious. 

If  the  seizing  officer  refuse  to  Institute  proceed- 
S*]lBg8  to  ascertain  the  forfeiture,  the  District 
Court  may,  upon  application  of  the  aggrieved 
party,compel  the  officer  to  proceed  to  adjudication, 
or  to  abandon  the  seizure. 

And  if  the  seizure  be  finally  adjudged  wrongful, 
and  without  probable  cause,  the  pflj*ty  may  pro- 
ceed, at  his  election,  by  a  suit  at  common  law,  or 
in  the  Instance  Court  of  Admiralty,  for  damages 
for  the  illegal  act. 

But  the  common  law  remedy  in  such  a  case  must 
be  sought  for  in  the  state  courts,  the  courts  of  the 
United  States  having  no  Jurisdiction  to  decide  on 
the  conduct  of  the^  officers,  in  the  execution  of 
their  laws,  in  suits  at  common  law,  until  the  case 
9haU  have  passed  through  the  state  courts. 

Where  a  seizure  was  made,  under  the  eleventh 
wctlon  of  the  embargo  act  of  April,  1808,  it  was 
determined  that  no  power  is  given  by  law  to 
detain  the  cargo  if  separated  from  the  vessel,  and 
that  the  owner  had  a  right  to  take  the  cargo  out  of 
the  vessel,  and  to  dispose  of  it  in  any  way  not  pro- 
hibited by  law ;  and  in  case  of  its  detention,  to 
bring  an  action  of  replevin  therefor  in  the  state 
court. 

ERROR  on  a  judgment  rendered  by  the  Su- 
preme Court  for  the  state  of  Rhode  Island. 
John  Slocum,  the  plaintiff  in  error,  was  sur- 
veyor of  the  customs  for  the  port  of  Newport, 
inllhode  Island,  and  under  the  directions  of  the 
collector  had  seized  the  Venus,  lying  in  that 
port  with  a  cargo  ostensibly  bound  to  some 
other  port  in  the  United  States.     The  defend- 

1.— 8  Cranch,  96. 

2.-7  Cranch,  52. 

3.-4  Cranch,  347.  See  also  1  Blnney.  138,  Soder- 
ftrom's  case :  2  Hall's  Law  Journal,  196. 

*.H>  Johns.  H.  299.  Per  Kent,  Oi.  J.  This  was  an 
application  to  the  Supreme  Court  of  the  state  of 
^ew  York,  at  August  term,  1812,  for  the  allowance 
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ants  in  error,  who  were  owners  of  the  cargo, 
brought  their  writ  of  replevin  in  the  state 
court  of  Rhode  Island  for  the  restoration  of 
the  property.  The  defendant  pleaded  that  the 
Venus  was  laden  in  the  night,  not  under  the 
inspection  of  the  proper  revenue  officers;  and 
that  the  collector  of  the  port.,  suspecting  an 
intention  to  violate  the  emlMirgo  laws,  had  di- 
rected him  to  seb^  and  detain  her  till  the  opin- 
ion of  the  President  *should  be  known  [*3 
on  the  case;  and  concluded  to  the  jurisdiction 
of  the  court.  The  same  matter  was  also  plead- 
ed in  bar.  To  both  these  pleas  the  plaintiff  in 
the  state  court  demurred,  and  the  defendants 
joined  in  demurrer.  Judgn^ent  having  been 
rendered  in  favor  of  the  plaintiff  in  the  state 
court,  the  cause  was  removed  into  this  court  by 
writ  of  error. 

The  Attorney- General,  for  the  plaintiff  in 
error.  1.  The  seizure  was  well  made  under  the 
eleventh  section  of  the  embargo  act  of  the  25th 
of  April,  1808.  The  nature  and  extent  of  the 
power  vested  in  the  revenue  officers  was  settled 
in  the  case  of  CroiceU  v.  M*Fadon.^  Even  ad- 
mitting that,  according  to  the  doctrine  held  in 
the  case  of  The  Paulina,^  the  landing  without 
a  permit,  contrary  to  the  second  section,  doea 
not  work  a  forfeiture  (the  denial  of  a  clearance 
being  the  only  penalty),  still  the  efficacy  of  the 
eleventh  section  justifies  and  protects  the  offi- 
cer. 2.  The  case  being  brought  under  the  cog- 
nizance of  the  United  States,  and  within  the 
jurisdiction  of  their  courts,  by  the  just  exercise 
of  an  authority  by  one  of  their  officers,  the 
state  court  had  no  right  to  interfere,  and  ar- 
rest the  seizure  by  i^  process.  In  the  case  of 
TJie  Favorite,^  three  of  the  judges  held  that 
"the  conduct  of  the  salvors  in  taking  the  goods 
out  of  the  possession  of  the  revenue  officers, 
though  by  legal  process,  was  improper. "  This 
intimation  *is  the  stronger  as  the  wrecked  [*4r 
goods  were  adjudged  not  liable  to  duties ;  and 
It  is  fortified  by  the  opinion  of  a  learned  judge 
in  the  Supreme  Court  of  New  York,  upon  an 
analogous  question.^ 


of  a  writ  of  habeas  corpiw  ,  directed  to  John  Chris- 
tie, a  lieutenant-colonel  in  the  army  of  the  United 
States,  to  bring  up  the  body  of  Jeremiah  Ferguson, 
founded  upon  an  affidavit  of  his  father,  stating 
that  he  was  an  enUsted  soldier  in  the  13th  regiment 
of  Infantry  in  the  army  of  the  United  States,  then 
under  the  command  or  Christie,  and  that  the  said 
Jeremi^  Ferguson  was  an  infant  under  the  age  of 
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S*]  *  Hunter  f  contra.  1.  It  is  conceded 
that  the  opinion  or  suspicion  of  the  collector 
authorized  him  to  detain  any  vessel,  ostensibly 
bound  with  a  cargo  to  some  port  of  the  United 
States,  until  the  pleasure  of  the  President 
should  be  known.  This  is  not  a  replevin  for 
the  vessel.  As  to  that,  the  owners  submitted  to 
the  suspicion  of  the  collector,  and  the  pleasure 
of  the  president;  but  as  to  the  cargo,  neither  of 
these  officers  had,  by  law,  the  power  of  detain- 
ing it.  A  momentary  and  unavoidable  deten- 
tion of  the  cargo,  incidental  to  the  seizure  of 
the  vessel,  might  indeed  be  deemed  a  necessary 
consequence  of  an  undeniable  power;  but  could 
never  give  the  seizing  officer  a  right  to  continue 
the  detention  of  the  cargo  after  the  vessel  was 
securely  detained.  Cargo,  in  the  revenue  laws, 
in  the  law  of  prize,  and  m  questions  of  salvage, 
insurance,  and  freight,  is  contra-distinguished 
from  vessel.  The  system  of  the  embargo  laws 
was  intended  to  prevent  exportation;  and,  in 
order  to  accomplish  this  only,  they  authorized 
the  detention  of  the  vehicle,  without  which  no 
exportation  could  take  place.  Even  the  vessel 
was  not  forfeited,  but  cietained ;  and  the  cargo 
was  neither  forfeited  nor  detained,  but  left  m 
the  possession  of  the  owners,  to  be  freely  con- 
sumed at  home.  The  laws  of  the  United  States 
having  then  exerted  their  energy,  and  perform- 
ed their  office,  the  subsequent  proceedings  were 
illegal.  In  the  case  of  CroiceU  v.  M^Fadon,  the 
action  was  trorer.  Lucrative  damages  were 
sought,  for  a  conversion  proved  not  to  be  wrong- 
ful, but  assented  to  by  the  parly.  Here  the 
•O*]  action  is  repknin,  and  the  *party  only  seeks 
to  retain  what  is  universally  admitted  to  be  his 
property.  Incmnnwda  titantis  quam  commoda 
peUntis  indior  ent  Mum.  2.  The  plea  to  the 
Jurisdiction  of  'the  state  court  is  fatally  defec- 
tive in  not  stating  another  jurisdiction.  ^  8.  But 
even  supposing  the  decision  of  this  court  must 
l)e  against  the  jurisdiction  of  the  state  court, 
no  judgment  can  be  pronounced  upon  that 
basis.  The  thing  in  controversy  cannot  be  re- 
-stored  to  the  plaintiff  in  error,  for  he  never 
owned  or  claimed  it;  and  the  authority  of  The 
Paulhm^  is  sufficient  to  dissipate  the  mistaken 
notion  of  a  forfeiture  to  the  United  States.  No 
<;ollision  between  the  slate  and  national  judica- 
tures can,  therefore,  arise.  Even  if  the  state 
■court  has  improperly  interfered,  it  is,  at  the 
worst,  an  innocent  officiousness;  since  that  court 
has  detennined  the  question  precisely  as  the 
national  tribunals  would  have  done,  and  has 
merely  anticipated  the  beneficence  they  intend- 


ed. The  mischief  that  the  common  law  writ 
of  prohibition  seeks  to  remedy  is  the  inconven- 
ience of  having  the  same  question  determined 
different  ways,  according  to  the  court  in  which 
the  suit  is  depending.  But  if  it  be  shown  to 
the  court  trying  a  suggestion  in  probibition, 
that  the  question  has  been,  or  must  be,  deter- 
mined exactly  as  the  appropriate  court  would 
determine  it,  its  merely  being  drawn  at  aliud 
ejcatrven  would  not  be  a  sufficient  ground  for 
issuing  the  writ  of  prohibition.'  *No  usur-  [*7 
pation  can  be  ultimately  successful  against  the 
national  jurisdiction.  The  very  clause  of  the 
judiciary  act  of  1789,  sec.  23  by.  which  the 
cause  is  brought  here,  shows  that  this  jurisdic- 
tion is  amply  armed  for  self-defense.  But  this 
transaction  does  not  present  anything  for  the 
judicial  powers  of  the  United  States  to  act  upon. 
The  case  of  The  FarorUe  was  a  question  of 
salvage,  depending,  as  such  questions  always 
do,  upon  personal  merit  and  propriety  of  con- 
duct. A  severe  assertion  even  of  legal  right 
may,  in  man}'  instances,  amount  to  demerit.  In 
the  case  of  Mr.  Soderstram,*  the  very  words 
of  the  ninth  section  of  the  judiciary  act  ex- 
pressly excluded  the  state  courts  from  juris- 
diction. In  that  case  there  was  a  personal 
privilege  in  the  consul,  and  an  absolutedisability 
in  the  court.  The  dictum  of  the  Chief  Justice 
of  the  Supreme  Court  of  New  York,  in  the 
case  of  FergvHon,  was  disclaimed  by  the  rest  of 
the  court,  although  under  the  particular  cir- 
cumstances of  the  case  they  declined  to  inter- 
fere. Unless  the  state  tribunals  have  a  right  Ut 
interfere  with  the  aid  of  their  preventive  pro- 
cess, in  a  case  where  the  national  jurisdiction 
has  not  lawfully  attached,  property  detained 
under  color  of  authority  may  be  dissipated  by 
rapacious  profusion,  because  a  timely  replevin 
could  not  be  interposed. 

ThiQ  Attorney  General,  mre^XY.  1.  The  plea 
of  the  defendant  in  the  court  below  covers  both 
the  vessel  and  the  cargo,  and  being  demurred 
to,  it«  facts  *are  admhted.  Both  must  be  [*8 
detained,  where  they  are  seized  cotemporaneous- 
ly ;  and  to  permit  a  subsequent  transshipment  of 
th 


e  cargo  from  the  vessel  where  it  was  found. 
in  delicto,  to  another,  would  be  to  defeat  the 
policv  of  the  law.  In  the  case  of  Otis  v.  Wat- 
kins}  both  vessel  and  cargo  were  removed  from 
Provincetown  to  Barnstable,  yet  the  conduct  of 
the  collector  was  held  justified.  2.  The  rule, 
that  he  who  pleads  to  the  jurisdiction  ought  to 
give  it  to  some  other  court,  must  be  taken  with 
the  proper  qualifications.     Another  jurisdiction 


Ul  veare,  &c.,  and  that  he  enlisted  without  his 
father's  consent,  and  was  desirous  of  being  releas- 
ed and  dii:tchHrKC*d.  The  Chief  Justice,  In  dellvor- 
Ingr  his  opinion,  stateil,  **  that  the  pi-esent  case  being*  i 
one  of  un  enlistment  under  color  of  the  authority  i 
of  the  United  States,  and  by  an  officer  of  that  k<^v- 
eminent.  the  federal  courts  have  complete  and 
perfect  Jurisdiction  in  the  case:  and  there  is  no  , 
need  of  the  juri^lction  or  interference  of  the 
state  courts:  nor  does  it  appear  to  me  to  be  fit 
that  the  state  court-s  should  be  inquiring  into  the 
abuse  of  the  exercise  of  the  authority  of  the  i?en- 
ei-al  fiTOvernment.  Numberless  cases  may  be  sup- 
posed of  the  abu.«e  of  power,  by  the  civil  and  mili- 
tary office r8  of  the  government  of  the  United 
States:  but  the  courts  of  the  United  States  have 
competent  authority  to  correct  all  such  abuses, 
a,nd  they  ure  bound  to  exercise  that  authority. 
The  responsibility  is  with  them,  not  with  us;  and 
we  have  no  reastm  to  doubt  of  their  readiness,  as 
well  as  ability,  to  correct  and  punish  every  abuse 
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of  power  under  that  government.  The  Judicial 
power  of  the  Unltod  States  is  commensurate  with 
every  c  ise  arising  under  the  laws  of  the  Union :  and 
the  act  of  Congress  (1  Laws  of  the  United  States,  5!), 
65)  gives  to  the  federal  courts,  exclusively  of  the 
courts  of  the  several  states,  cognizance  of  all 
crimes  and  offenses  cognizable  under  the  authori- 
ty of  the  United  States."  The  other  Judges  con- 
curred in  refusing  to  allow  the  hahiOA  corpiun^  deenn- 
ing  that  a questi(m  of  sound  legal  discretion;  but 
reserved  themselves  as  to  the  Jurisdiction  of  tho 
state  courts. 

1.— Doct.  PI.  23;  1  Vesey,  213,  Mostyn  v.  Fabrigas: 
Cowp.  172,  2  Vesey,  237 ;  3  Atli,  662. 

2.-7  (branch,  52. 

3.-3  Bl.  Com.  c.  7. 

4.— 1  Binncy,  138. 
5.— 9  Cranch,  389. 
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must  be  shown,  where  it  exists,  or  is  intended 
to  be  claimed  over  the  subiect-matt^r  of  the 
suit.  But  here  it  was  intended  only  to  except 
to  the  officious,  unlawful  jurisdiction  of  that 
court  where  the  officer  was  impleaded.  8.  The 
plea  of  the  defendant  in  the  court  below  is  not 
an  avowry,  which  goes  for  a  restitution  of  the 
thing  in  controversy ;  he  merely  makes  cogni- 
zance, acknowledges  the  taking,  but  justifies 
under  the  law,  and  the  orders  of  the  collector. 
Hence  the  argument,  that  a  reversal  of  the 
judgment  below  would  imply  a  restitution  of 
the  cargo  to  the  seizing  officer  as  his  property, 
is  inapplicable.  Where,  from  the  circumstances 
of  the  case  it  was  lawful  to  take,  and  yet,  from 
intervening  events,  unlawful  to  detain,  the  de- 
fendant cannot  be  entitled  to  a  return.*  The 
!!«izure,  in  this  case,  though  it  looked  to  no  di- 
rect forfeiture  or  even  to  a  trial,  yet,  being  a 
necessary  incident  to  a  seizure,  having  in  view 
9*J  a  forfeiture,  *it  falls  within  the  scope  of 
the  9th  section  of  the  judiciary  act  as  fairly  as 
the  cases  positively  enumerated ;  and  a  contrary 
determination  would  efface  from  the  statute 
book  those  preventive  means  by  which  a  com- 
plexity of  litigation  is  avoided. 


3IAR8HALL,  Ch.  J.,  delivered  the  opinion  of 
the  court,  a^d,  after  stating  the  facts,  proceeded 
as  follows: 

In  considering  this  case,  the  first  question 
which  presents  itself  is  this:  Has  the  constitu- 
tion, or  any  law  of  the  United  States,  been  vio- 
lated or  nusconstrued  by  the  court  of  Rhode 
Island  in  exercising  its  jurisdiction  in  this  cause? 

The  judiciary^  act  gives  to  the  federal  courts 
exclusive  cognizance  of  all  seizures  made  on 
land  or  water.  Any  intervention  of  a  state 
authority  which,  by  taking  the  thing  seized  out 
of  the  possession  of  the  officer  of  me  United 
States,  might  obstruct  the  exercise  of  this  juris- 
diction, would  unauestionably  be  a  violation  of 
the  act ;  and  the  feaeral  court  having  co^izance 
of  the  seizure,  might  enforce  a  redelivery  of 
the  thin^  by  attachment  or  other  summarypro- 
cess  against  the  parties  who  should  devest  such 
a  possession.  The  party  supposing  himself 
affifrieved  by  a  seizure  cannot,  because  he  con- 
siders it  tortious,  replevy  the  property  out  of 
the  custody  of  the  seizing  officer,  or  of  the  court 
having  cognizance  of  the  cause.  If  the  officer 
has  a  right,  under  the  laws  of  the  United  States, 
to  seize  for  a  supposed  forfeiture,  the  question, 
whether  that  forfeiture  has  been  actually  in- 
10*]  curred,  belongs  exclusively  to  the  *federal 
courts,  and  cannot  be  drawn  to  another  forum; 
and  it  depends  upon  the  final  decree  of  such 
courts  whether  such  seizure  is  to  be  deemed 
rightful  or  tortious.  If  the  seizing  officer  should 
refuse  ta  institute  proceedings  to  ascertain  the 
forfeiture.the  District  Court  may.upon  the  appli- 
cation of  the  aggrieved  party,  compel  the  officer 
to  proceed  to  ^judication,  or  to  abandon  the 
'seizure.  And  if  the  seizure  be  finally  adjudged 
wrongful,  and  without  reasonable  cause,  he  may 
proceed,  at  his  election,  by  a  suit  at  common 
law,  or  in  the  admiralty  for  damages  for  the  il- 
legal act.  Yet,  even  in  that  case,  any  remedy 
which  the  law  may  afford  to  the  party  suppos- 
ing himself  to  be  aggrieved,  other  than  such  as 

l.~Koll.  Abr.  819;  Bull.  N.  P.  65. 
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might  be  obtained  in  a  court  of  admiraItv,could 
be  prosecuted  only  in  the  state  court.  The  com- 
mon law  tribunals  of  the  United  States  are 
closed  against  such  applications,  were  the  party 
disposed  to  make  them.  Congress  has  refused 
to  the  courts  of  the  Union  the  power  of  decid 
ing  on  the  conduct  of  their  officers  in  the  exc; 
cution  of  their  laws,  in  suits  at  common  law, 
until  the  case  shall  have  passed  through  the 
state  courts,  and  have  received  the  form  which 
may  there  be  given  it.  This,  however,  being 
an  action  which  takes  the  thing  itself  out  of  the 
possession  of  the  officer,  could  certainly  not  be 
maintained  in  a  state  court,  if,  by  the  act  of 
Congress,  it  was  seized  for  the  purpose  of  being 
proceeded  against  in  the  federal  court. 

A  very  brief  examination  of  the  act  of  Con- 
gress will  be  sufficient  for  the  inquiry  whether 
this  cargo  was  so  seized.  The  second  section 
of  the  act,  *pleaded  by  the  defendant  in  [*1 1 
the  original  action,  only  withholds  a  clearance 
from  a  vessel  which  has  committed  the  offense 
described  in  that  section.  This  seizure  was 
made  under  the  11th  section,  which  enacts, 
"  that  the  collectors  of  the  customs  be,  and  they 
are  hereby  respectively  authorized  to  detain 
any  vessel  ostensibly  bound  with  a  cargo  to 
some  other  port  of  the  United  States,  whenever, 
in  their  opinion,  the  intention  is  to  violate  or 
evade  any  of  the  provisions  of  the  acts  laying 
an  embargo,  until  the  decision  of  the  President 
of  the  United  States  be  had  thereupon." 

The  authority  given  respects  the  vessel  only. 
The  cargo  Lb  in  no  manner  the  object  of  the 
act.  It  is  arrested  in  its  course  to  any  other 
port,  by  the  detention  of  the  vehicle  in  which  it 
was  to  oe  carried ;  but  no  right  is  given  to  seize 
it  specifically,  or  to  detain  it  if  separated  from 
that  vehicle.  It  remains  in  custody  of  the  offi- 
cer, simply  because  it  is  placed  in  a  vessel  which 
is  in  his  custody ;  but  no  law  forbids  it  to  be 
taken  out  of  that  vessel,  if  such  be  the  will  of 
the  owner.  The  cargoes  thus  arrested  and  de- 
tained were  generally  of  a  perishable  nature, 
and  it  would  have  been  wanton  oppression  to 
expose  them  to  loss  by  unlimited  detention,  in 
a  case  where  the  owner  was  willing  to  remove 
all  danger  of  exportation. 

Thisl)eing  the  true  construction  of  the  act  of 
Congress,  the  owner  has  the  same  right  to  his 
cargo  that  he  has  to  any  other  property,  and 
may  exercise  over  it  every  act  of  ownership  not 
prohibited  by  law.  He  may,  consequently,  de- 
mand it  from  the  officer  *in  whose  posses-  [*12 
sion  it  is,  that  officer  having;  no  legal  right  to 
withhold  it  from  him ;  and  if  it  be  withheld,  he. 
has  a  consequent  right  to  appeal  to  the  laws  of 
his  country  for  relief. 

To  what  court  can  this  appeal  be  made? 
The  common  law  courts  of  the  United  States 
have  no  jurisdiction  in  the  case.  They  can  af- 
ford him  no  relief.  The  party  might,  indeed, 
institute  a  suit  for  redress  in  the  District  Court 
acting  as  an  admiralty  and  revenue  court ;  and 
such  court  might  award  restitution  of  the  prop- 
erty unlawfully  detained.  But  the  act  of  Con- 
gress neither  expressly  nor  by  implication  for- 
bids the  state  courts  to  take  cognizance  of  suits 
instituted  for  property  in  possession  of  an  offi- 
cer of  the  United  States  not  detained  under 
some  law  of  the  United  States;  consequently, 
their  jurisdiction  remains.  Had  tliis  action 
been  brought  for  the  vessel  instead  of  the  cargo, 
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the  case  would  have  been  essentially  different. 
The  detention  would  have  been  by  virtue  of  an 
act  of  Congress,  and  the  jurisdiction  of  a  state 
court  could  not  have  been  sustained.  But  the 
action  having  been  brought  for  the  cargo,  to 
detain  which  the  law  gave  no  authority,  it  was 
triable  in  the  state  court. 

The  same  course  of  reasoning  which  sustains 
the  jurisdiction  of  the  court  of  Rhode  Island 
sustains  also  its  judgment  on  the  plea  in  bar. 
The  two  pleas  contain  the  same  matter;  the  one 
concluding  to  the  jurisdiction  of  the  court,  and 
the  other  in  bar  of  the  action.  In  examining 
the  plea  to  the  jurisdiction,  it  has  been  shown 
that  the  officer  had  no  legal  right  to  detain  the 
13*]^  property;  consequently,  his  plea  was  ♦no 
sufficient  defense,  and  the  court  misconstrued 
no  act  of  Congress,  *nor  committed  any  error  in 
sustaining  the  demurrer. 

Judgment  affirmed  with  costs. 


Cited-6  Wheat.  312 ;  6  How.  880;  24  How.  458  ;  6 
Wall.  195;  1  Otto,  661:  1  Woods,  178  ;  1  Mason,  09;  1 
Ware,  364;  7  Bunk.  Reer-  420;  13  Bank.  Reg.  390; 
Newb.  299;  2  Curt.  469;  7  Blatchf.  33;  2  McLean, 
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[common  law.] 
GREENLEAF  v.  COOK. 

Where  a  promissory  note  was  Riven  for  the  pur- 
ohaae  of  real  property,  held  that  the  failure  of  con- 
sideration through  defect  of  title  must  be  total,  in 
order  to  constitute  a  good  defense  to  an  action  on 
the  note. 

Qucdre,  Whether,after  receiving  a  deed,  the  party 
could  avail  himself  even  of  a  total  failure  of  con- 
sideration. 

But  where  the  note  is  given  with  full  knowledge 
of  the  extent  of  the  incumbrance,  and  the  party 
thus  consents  to  receive  the  title,  its  defect  is  no 
legal  bar  to  an  action  on  the  note. 

Any  partial  defect  in  the  title  or  the  deed  is  not 
inquirable  into  by  a  court  of  law  in  an  action  on 
the  note ;  but  the  party  must  seek  relief  in  chan- 
cery. 

ERROR  to  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Columbia. 


James  Greenleaf  instituted  a  suit  in  that 
court  on  a  promissory  note  executed  by  the  de- 
fendant, who  pleaded  the  general  issue.  On 
the  trial  the  defendant  gave  in  evidence  a  deed 
executed  by  Pratt,  Francis  and  others,  bv 
James  Greenleaf, their  attorney,  *convev-  r*li 
ing  to  him  a  lot  of  ground  in  the  city  of  Wash- 
ington, for  the  purchase  of  which  the  promis- 
sory note  in  the  declaration  mention^  was 
^ven.  He  also  gave  in  evidence  a  deed  from 
Morris,  Nicholson  and  others,  to  Thomas  Law, 
purporting  to  be  a  mortgage  of  a  great  number 
of  squares  and  lots  in  the  city  of  Washington, 
and  among  others,  of  the  square  comprehend- 
ing the  lot  purchased  by  the  defendant,  to- 
gether with  the  proceeding  in  a  suit  in  chan- 
cery, instituted  by  the  said  Thomas  Law  against 
Pratt,  Francis  and  others,  in  which  a  decree 
of  foreclosure  was  pronounced.  He  then  pro- 
duced a  witness  who  proved  that  at  the  time 
of  the  sale  the  lot  was  not,  in  his  opinion,  ex- 
clusive of  improvementa,  worth  more  than  the 
sum  mentioned  in  the  note. 

Upon  this  testimony,  the  counsel  for  the  de- 
fendant moved  the  court  to  instruct  the  jury, 
that  if  they  believed  the  testimony,  the  law  was 
for  the  defendant;  which  instruction  the  court 
refused  to  give,  the  judges  being  divided  in 
opinion  thereon.  The  counsel  for  the  plaintiff 
then  moved  the  court  to  instruct  i^e  jurv  that 
the  law  was  for  the  plaintiff ;  which  opinfon  the 
court  also  refused  to  give,  being  still  divided. 

The  counsel  for  the  plaintiff  then  produced 
testimony  to  prove  that  the  lot  of  ground,  in 
payment  for  which  the  promissory  note  men- 
tioned in  the  declaration  was  given,  had  been 
sold  to  a  certain  John  Bickly,  who  took  posses- 
sion thereof, and  resided  thereon  during  his  life; 
that  after  his  death,  his  widow  continued  to  re- 
side thereon  until  she  intermarried  *with  [*1S 
the  defendant,  and  that  the  defendant  still  re- 
sides thereon.  That  previous  to  the  execution 
of  the  promissory  note,  on  which  this  suit  is  in- 
stituted, he  received  full  and  complete  infor- 
mation of  the  deed  of  mortgage  in  the  foregoing 
bill  of  exceptions  mentioned,  and  of  the  prob- 
able effect  of  that  deed.  That  with  this  knowl- 
edge, after  consultation  and  mature  considera- 
tion, he  received  the  deed  for  the  lot,  and  gave 


Note.— Rawle  on  Covenants  for  Title,  says : "  In 
Greenleaf  v.  Cook,  gupra^  the  defence  of  a  failui'e 
of  title,  to  a  note  driven  for  the  purchase  money  of 
land,  seems  to  have  been  eicluded  with  entire  pro- 
priety,as  nothiner  in  the  report  of  the  case  shows  that 
-the  deed  contained  anv  covenants  whatever :  and. 
from  what  was  said  in  the  decision  as  to  the  allegrea 
defectiveness  of  the  deed,  it  is  possible  that  the  ab- 
sence of  covenants  was  referred  to.  There  was  a 
prior  mortgage  on  the  premises,  under  which  a  de- 
cree of  foreclosure  had  been  pronounced,  but  the 
possession  had  never  been  disturbed. 

'*  It  may  be  observed  of  this  case,  which,  upon 
the  facts  presented,  was  most  correctly  decided, 
that  at  that  time  the  law  was  far  from  being  set- 
tled as  to  the  rlg'ht  of  the  purchaser  thus  to  de- 
fend himself,  and  the  true  oasis  of  the  decision 
seems  to  rest  not  so  much  upon  any  distinction  be- 
tween a  total  and  partial  faflure  of  consideration 
as  on  the  srround  that  there  being  no  covenants  in 
the  deed,tne  purchaser  had  already  obtained  what, 
from  the  absence  of  these  covenants,  a  court  of 
law  must  presume  he  bargained  for,  viz.,  the  mere 
transfer  of  the  vendor's  title,  such  as  it  was,  with- 
out any  recourse  to  him  in  the  event  of  its  turning 
out  defective ;  and  hence  the  question  of  consider- 
ation was  not  touched— nor,  if  the  deed  had  con- 
tained a  covenant  of  warranty,  or  for  quiet  enjoy- 

178 


ment,  could  the  result  have  been  different,  for,  as 
there  had  l>een  no  eviction,  the  purchaser  would 
not  have  been  entitled  at  tnat  time  to  damages.'* 
Rawle  on  Covenants  for  title.  485,  4M,  497. 

**Ten  years  after  the  decision  in  Greenleaf  v. 
Cook,  it  was  held  by  the  same  tribunal,  in  Thorn- 
ton V.  Wynn,  12  Wheat.  183,  that  a  breach  of  war- 
ranty of  a  chattel  was  no  defense  to  an  action  on  a 
note  given  for  its  price,  if  the  sale  were  absolute, 
and  there  was  no  subsequent  agreement  on  the 
part  of  the  vendor  to  take  back  the  article ;  but 
very  recently,  in  the  cases  of  Withers  v.  Green,  \k 
How.  213,  and  Van  Buren  v.  Biggs,  11  Id.  461,  thia 
doctrine  has  been  much  modfifled,  if  not  over- 
ruled." Rawle  on  Cov.  for  title,  498,  note. 

In  Scudder  v.  Andrews,  2  McLean,  464,  the  facta 
were  very  similar  to  those  presented  in  Greenleaf 
V.  Cook,  but  the  decision  was  the  other  way.  There 
the  action  was  on  a  note  given  for  the  price  of  a 
tract  of  iand,and  the  defense  set  up,  was  failure  of 
consideration,  in  that  the  land  sold  was  part  of  the 
public  domain,  and  had  never  been  sold  or  offered 
for  sale  by  the  United  States,  and  it  was  held  that 
the  defense  amounted  to  a  total  failure  of  con- 
eiders tion  and  was  good.  See  Rawle  on  Cov.  for 
title,  497,  note  1. 

In  Frisbie  v.  Hoffnagle,  11  John.  (N.  Y.)  50,  decid- 
ed in  1814,  where  in  an  action  on  two  notes  given 
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his  promissory  note  for  the  purchase  money. 
He  then  moved  the  court  to  instruct  the  iury 
that,  if  they  believed  the  facts  thus  stated  on 
testimony,  the  plaintiff  was  entitled  to  recover 
in  this  action.  But  the  court,  being  a^n  di- 
vided, refused  to  give  the  opinion  reqmred. 

The- counsel  for  the  plaintiff  took  exceptions 
to  the  proceedings  of  the  court  in  eachpoint,in 
not  giving  their  opinions  as  asked.  The  jury 
found  a  verdict  for  the  defendant,  upon  whicn 
judgment  was  rendered,  and  the  cause  came  be- 
fore this  court  on  a  writ  of  error. 

Janets  for  the  plaintiff  in  error,  argued,  that 
where  a  party  purchases  real  property,  without 
fraud  on  the  part  of  the  vendor,  the  vendee 
takes  it  at  his  own  risk,  unless  he  has  a  war- 
ranty against  the  acts  of  all  the  world.  That 
there  is  no  distinction  between  a  direct  action 
to  recover  back  the  purchase  money,  and  a  de- 
fense for  want  of  consideration.  In  this  case 
there  is  no  eviction,  but  a  mere  continent  in- 
'cumbrance  only,  proper  for  the  exclusive  cog- 
nizance of  a  court  of  equity,  which  court  may 
16*]  *decree  a  specific  performance,  or  com- 
pensation, as  its  justice  may  require.  ^ 

Law,  contra,  contended,  that  if  this  were  a 
case  of  an  express  agreement  to  take  any  or  no 
title,  the  doctrine  cited  from  Sugden  would  ap- 
ply: but  that  here  the  vendor  promised  to  give 
the  vendee  a  clear  and  unincumbered  title.  A 
court  of  chancery  will  never  decree  a  specific 
performance  without  a  perfect  title  at  law  and 
m  equity ;  and  the  defense  on  account  of  defect 
of  title  is  &s  available  in  the  one  forum  as  the 
other.* 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  and  after  stating  the  facts,  proceeded 
as  follows: 

On  the  first  exception  it  has  been  ar^ed  that 
there  is  a  failure  of  consideration,  which  con- 
stitutes a  good  defense  in  this  action. 

Without  deciding  whether,  after  receiving  a 
deed,  the  defendant  could  avail  himself  of  even 


L — Sugden '8  Law  of  Vendoi*8, 812  to  318,  and  the 
authoritiee  there  cited. 

2—2  Comyn  on  Cont.  58. 


a  total  failure  of  consideration,  the  court  is  of 
opinion  that  to  make  it  a  good  defense,  in  any 
case, the  failure  must  be  total.  The  prior  mort- 
gage of  the  premises,  and  the  decree  of  fore- 
closure, do  not  produce  a  total  failure  of  con- 
sideration. The  equity  of  redemption  mav  be 
worth  something:  this  court  cannot  say  bow 
much;  nor  is  the  inquiry  a  proper  *one  [*17 
in  a  court  of  law  in  an  action  on  the  note.  If 
the  defendant  be  entitled  to  any  relief  it  is  not 
in  this  action. 

But  if  any  doubt  could  exist  on  the  first  ex- 
ception, there  is  none  on  the  second.  The  note 
was  given  with  full  knowledge  of  the  case. 
Acquainted  with  the  extent  of  the  incumbrance ; 
and  its  probable  consequences,  the  defendant 
consents  to  receive  the  title  which  the  plaintiff 
was  able  to  make,  and  on  receiving  it,  executes 
his  note  for  the  purchase  money.  To  the  pay- 
ment of  a  note  given  under  such  circumstances, 
the  existence  of  the  incumbrance  can  certainly 
furnish  no  legal  objection. 

It  has  also  been  said  that  the  deed  is  defect- 
ive. If  it  be,  the  defendant  may  require  a  pro- 
per deed,  and  it  is  not  impossible  but  there  may 
be  circumstances  which  would  induce  a  court 
of  equity  to  enjoin  this  judgment  until  a  proper 
deed  be  made.  But  the  objections  to  the  deed 
cannot  be  examined  in  this  action. 

Judgment  reversed.^ 

♦Judgment. — This  cause  came  on  to  be  [*  18 
heard  on  the  transcript  of  the  record  of  the  Cir- 
cuit Court  of  the  United  States  fort  he  County  of 
Washington,  and  was  argued  by  counsel.    All 

8— By  the  French  law,the  price  of  the  sale  of  rea  1 
property  cannot  be  recovered  by  the  vendor,  if  the 
vendee  has  been  disturbed  (troubl^)  in  his  posses- 
sion, by  prior  incumbranco8,or  ha^  Just  ground  for 
apprehension  on  that  account,  until  the  litigation 
concemincT  them  is  terminated ;  unless,  indeed,  the 
vendor  ^ves  sufficient  security  to  indemnify  the 
vendee  in  case  of  eviction.  Pothier  de  Yente,  n. 
280.  Code  Napoleon,  lAv.  8,  tit.  6,  chap.  5,  n.  1653. 
For  the  various  distinctions  in  our  law  as  to  where 
the  vendee  may  detain  the  purchase  monev,  if  in- 
cumbrances are  discovered  previously  to  the  pay- 
ment of  it,and  to  what  relief  be  is  entitled  if  evicted 
after  the  money  is  actually  paid,  see  Sudden's  Law 
of  Vendors,  as  above  cited,  which  contains  a  com- 
plete digest  of  the  cases  in  equity  on  this  subject. 


for  the  purchase  money  of  land  sold  with  a  cove- 
nant of  warranty,  the  defendant  proved  that  the 
land  had  subsequently  been  sold  under  a  Judgment 
against  the  plalntifT,  and  a  sheriff's  deed  made  to 
the  purchaser,  and  although  it  was  also  in  evidence 
that  the  defendant  had  not  been  evicted  or  dis- 
turbed in  his  possession,  the  court  ordered  a  non- 
suit. On  a  motion  for  a  new  trial,  the  case  was 
submitted  without  argument,  and  in  refusing  a 
new  trial  the  court  held,  **  The  consideration  of  the 
note  has  entirely  failed,  for  the  defendant  has  no 
title,  it  having  been  extinguished  by  the  sale  under 
the  Judgment.  Here  is  a  total,  not  a  partial,  failure 
cif  consideration,  for  although  the  defendant  has  not 
been  evicted  by  the  purchaser  under  the  sheriff's 
sale,  be  is  liable  to  be  so,  and  will  be  responsible 
for  the  mesne  profits.  To  allow  a  recovery  in  this 
case  would  lead  to  a  circuity  of  action,  for  the  de- 
fendant, on  this  failure  of  title,  would  be  entitled 
to  immediately  recover  back  the  money.  The 
motion  to  set  aside  the  nonsuit  must  therefore  be 
denied." 

Cases  of  Frisble  v.  Hoffnagle,  decided  after  Lat- 
tln  V.  Vfdl,  17  Wend.  188,  in  New  York,  substantially 
overruled  by  it.  The  defendant,  on  being  sued  for 
the  purchase  money  of  real  estate,  which  had  been 
conveyed  with  a  covenant  against  incumbrances, 
pleaded  the  existence  of  a  prior  mortgage  which 

Wheat.  2. 


was  a  lien  on  the  property.  The  court  held  that 
although  the  covenant  was  broken  as  soon  as 
made,  yet  as  the  defendant  had  not  paid  off  the 
mort^gage,  or  averred  any  special  damage  by  reason 
of  its  existence,  he  would  be  at  that  tame  entitled 
to  no  more  than  nominal  damages,  and  hence  the 
defense  could  not  be  made  available  to  him.  Kawle 
on  Gov.  for  title,  488,  497,  498. 

See  also  Whitney  v.  Lewis,  21  Wendell,  131. 

Kent  savs :  **  In  Frisbie  v.  Hoffnagle,  the  purchas- 
er, in  a  suit  at  law  upon  his  note  given  to  the  vendor 
for  the  purchase  money,  was  allowed  to  show  in  his 
defense,  in  avoidance  of  the  note,  a  total  failure  of 
title,  notwithstanding  he  had  taken  a  deed  with 
full  covenants,  and  had  not  been  evicted.  But  the 
authority  of  that  case  and  the  doctrine  of  it,  were 
much  impaired  by  the  Supreme  Court  in  Maine,  in 
a  sulraequent  case,  founded  on  like  circumstances 
(Lloyd  V.  Jewell.  1  Greenl.  H.  353) ;  and  they  were 
afterwards  in  a  degree  restored,  by  the  doubts 
thrown  over  the  last  decision  by  the  Supreme 
Court  of  Massachusetts  in  Knapp  v.  Lee  (3  Pick. 
452),  the  same  defense  was  made  to  a  promissory 
note  in  the  case  of  Greenleaf  v.  Cook  (2  Wheat. 
13),  and  it  was  overruled  on  the  ground  that  the  ti- 
tle to  the  land,  for  the  consideration  of  which  the 
note  was  given,  had  only  partially  failed ;  and  it 
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Whenever  it  shall  be  necessary  or  proper, 
In  the  opinion  of  the  presiding  Jud^e  in  an^ 
circuit  court,  or  district  court  exercising  circuit 
court  jurisdiction,  that  original  papers  of  any 
kind  diould  be  inspected  in  the  Supreme  Court 
upon  appeal,  such  presiding  judge  may  make 
^uch  rule  or  order  for  the  safe-keeping,  trans- 
iM)rting,  and  return  of  such  original  papers  as 
10  him  may  seem  proper,  and  this  court  will 
rcteive  and  consider  such  original  papers  in 
•'onnection  with  the  transcript  of  the  proceed- 
ings.   

In  all  cases  of  admiralty  and  maritime  juris- 
<li(  tinn,  where  new  evidence  shall  be  admissible 


in  this  court,  the  evidence  by  testimony  of  wit- 
nesses,  shall  be  taken  under  a  commission  to  be 
issued  from  this  court,  or  from  any  circuit 
court  of  the  United  States,  under  the  direction 
of  any  judge  thereof;  and  no  such  commission 
shall  issue  out  upon  interrogatories  to  be  filed 
by  the  party  applying  *for  the  comnus-  [*vlii 
sion,  and  notice  to  the  opposite  party,  or  his 
agent  or  attomej^,  accompanied  with  a  copy  of 
the  interrogatories  so  filed,  to  file  cross-inter- 
rogatories within  twent)r  davs  from  the  service 
of  such  notice.  Provided,  however,  that  noth- 
ing in  this  rule  shall  prevent  any  party  from 
giving  oral  testimony  in  open  court,  in  cases 
where  by  law  it  is  admissible. 


:*mson, 
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1*]  •[constitutional  law.] 

8L0CUM  «.  MAYBERRY  et  al. 

The  courts  of  the  United  States  have  exclusive 
jurisdiction  of  all  seizures  made  on  land  or  water, 
for  a  breach  of  the  laws  of  the  United  States ;  ana 
any  intervention  of  a  state  authority  which,  by 
taking  the  thlnr  seized  out  of  the  hands  of  the 
raited  States  omoer,  mi^ht  obstruct  the  exercise 
of  this  Jurisdiction,  is  unlawful. 

In  such  a  case,  tne  court  of  the  United  States, 
having  cognisance  of  the  seizure,  may  enforce  a  re- 
delivery of  the  thing,  by  attachment,  or  other 
nummary  process. 

The  question  under  such  a  seizure,  whether  a 
forfeiture  has  been  actually  incurred,  belongs  ex- 
clusively to  the  courts  of  tne  United  States,  and  it 
depends  upon  the  final  decree  of  such  courts 
whether  the  seizure  is  to  be  deemed  rightful  or 
tortious. 

If  the  seizing  officer  refuse  to  institute  proceed- 
9*Jing8  to  ascertain  the  •forfeiture,  the  District 
Court  may,  unon  application  of  tne  aggrieved 
party^compel  tne  officer  to  proceed  to  adjudication, 
or  to  abanaon  the  seizure. 

And  if  the  seizure  be  finally  adjudged  wrongful, 
and  without  probable  cause,  the  party  may  pro- 
ceed, at  his  election,  by  a  suit  at  common  law,  or 
in  the  Instance  Court  of  Admiralty,  for  damages 
for  the  illegal  act. 

But  the  common  law  remedy  in  such  a  case  must 
be  sought  for  in  the  state  courts,  the  courts  of  the 
Colted  States  having  no  Jurisdiction  to  decide  on 
the  conduct  of  their  officers,  in  the  execution  of 
their  laws,  In  suits  at  common  law,  until  the  case 
»hall  have  passed  through  the  state  courts. 

Where  a  seizure  was  made,  under  the  eleventh 
section  of  the  embargo  act  of  April,  1808,  it  was 
determined  that  no  power  is  given  by  law  to 
detain  the  cargo  if  separated  from  the  vessel,  and 
that  the  owner  had  a  right  to  take  the  cargo  out  of 
the  vessel,  and  to  dispose  of  it  in  any  way  not  pro- 
hibited by  law ;  and  in  case  of  its  detention,  to 
bring  an  action  of  replevin  therefor  in  the  state 
court. 

ERROR  on  a  judgment  rendered  by  the  Su- 
preme Court  for  the  state  of  Rhode  Island. 
John  Slocum,  the  plaintiff  in  error,  was  sur- 
veyor of  the  customs  for  the  port  of  Newport, 
in  Rhode  IsUind,  and  under  the  directions  of  the 
collector  had  seized  the  Venus,  lying  in  that 
port  with  a  cargo  ostensibly  bound  to  some 
other  port  in  the  United  States.     The  defend- 

1.--8  Crancb,  96. 

2.-7  Cranch,  58. 

3.-4  Crancb,  347.  See  also  1  Binney.  138,  Soder- 
^trom's  case :  2  Hall's  Law  Journal,  106. 

*.— 9  Johns.  B.  239.  Per  Kent,  Ch.  J.  This  was  an 
application  to  the  Supreme  Court  of  the  state  of 
^ew  York,  at  August  term,  1812,  for  the  allowance 
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ants  in  error,  who  were  owners  of  the  cargo^ 
brought  their  writ  of  replevin  in  the  state 
court  of  Rhode  Island  for  the  restoration  of 
the  property.  The  defendant  pleaded  that  the 
Venus  was  laden  in  the  night,  not  under  the 
inspection  of  the  proper  revenue  offlcers;  and 
that  the  collector  of  the  port,  suspecting  an 
intention  to  violate  the  embargo  laws,  had  di- 
rected him  to  seize  and  detain  her  till  the  opin- 
ion of  the  President  ♦should  be  known  [*3 
on  the  case;  and  concluded  to  the  jurisdiction 
of  the  court.  The  same  matter  was  also  plead- 
ed in  bar.  To  both  these  pleas  the  plaintiff  in 
the  state  court  demurred,  and  the  defendants 
joined  in  demurrer.  Judgment  having  been 
rendered  in  favor  of  the  plaintiff  in  the  state 
court,  the  cause  was  removed  into  this  court  by 
writ  of  error. 

The  Attorney-General,  for  the  plaintiff  in 
error.  1.  The  seizure  was  well  made  under  the 
eleventh  section  of  the  embargo  act  of  the  25th 
of  April,  1808.  The  nature  and  extent  of  the 
power  vested  in  the  revenue  officers  was  settled 
in  the  case  of  CroiJceU  v.  M*Fadon^  Even  ad- 
mitting that,  according  to  the  doctrine  held  in 
the  case  of  The  Paulimi,^  the  landing  without 
a  permit,  contrary  to  the  second  section,  does 
not  work  a  forfeiture  (the  denial  of  a  clearance 
being  the  only  penalty),  still  the  efiicacy  of  the 
eleventh  section  justifies  and  protects  the  offi- 
cer. 2.  The  case  being  brought  under  the  cog- 
nizance of  the  United  States,  and  within  the 
jurisdiction  of  their  courts,  by  the  just  exercise 
of  an  authority  by  one  of  their  offlcers,  the 
state  court  had  no  right  to  interfere,  and  ar- 
rest the  seizure  by  its  process.  In  the  case  of 
Th^  Favorite*  three  of  the  judges  held  that 
"the  conduct  of  the  salvors  in  taking  the  goods 
out  of  the  possession  of  the  revenue  officers, 
though  by  legal  process,  was  improper. "  This 
intimation  *is  the  stronger  as  the  wrecked  [*4 
p;oods  were  adjudged  not  liable  to  duties;  and 
It  is  fortified  by  the  opinion  of  a  learned  judge 
in  the  Supreme  Court  of  New  York,  upon  an 
analogous  question.'* 


of  a  writ  of  habeas  corpus ,  directed  to  John  Chris- 
tie, a  lieutenant^colonel  in  the  army  of  the  United 
States,  to  bring  up  the  body  of  Jeremiah  Ferguson, 
founded  upon  an  affidavit  of  his  father,  stating 
that  he  was  an  enlisted  soldier  in  the  18th  regiment 
of  infantry  in  the  army  of  the  United  States,  then 
under  the  command  of  Christie,  and  that  the  said 
Jeremiah  Ferguson  was  an  infant  under  the  age  of 
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.5*]  *  Hunter,  contra.  1.  It  is  conceded 
that  the  opinion  or  suspicion  of  the  collector 
■authorized  him  to  detain  any  vessel,  ostensibly 
bound  with  a  cargo  to  some  port  of  the  United 
States,  until  the  pleasure  of  the  President 
should  be  known.  This  is  not  a  replevin  for 
the  vessel.  As  to  that,  the  owners  submitted  to 
the  suspicion  of  the  collector,  and  the  pleasure 
of  the  rresident;  but  as  to  the  cargo,  neither  of 
these  officers  had,  by  law,  the  power  of  detain- 
ing it.  A  momentary  and  unavoidable  deten- 
tion of  the  cargo,  incidental  to  the  seizure  of 
the  vessel,  might  indeed  be  deemed  a  necessary 
consequence  of  an  undeniable  power;  but  could 
never  give  the  seizing  officer  a  right  to  continue 
the  detention  of  the  cargo  after  tlie  vessel  was 
securely  detained.  Car^o,  in  the  revenue  laws, 
in  the  law  of  prize,  and  m  questions  of  salvage, 
insurance,  and  freight,  is  contra-distinguished 
from  vessel.  The  system  of  the  embargo  laws 
was  intended  to  prevent  exportation;  and,  in 
order  to  accomplish  this  only,  they  authorized 
the  detention  of  the  vehicle,  without  which  no 
exportation  could  take  place.  Even  the  vessel 
was  not  forfeited,  but  detained ;  and  the  car^o 
was  neither  forfeited  nor  detained,  but  left  m 
the  possession  of  the  owners,  to  be  freely  con- 
sumed at  home.  The  laws  of  the  United  States 
having  then  exerted  their  energy,  and  perform- 
■ed  their  office,  the  subsequent  proceedings  were 
illegal.  In  the  case  of  Crowed  y,  M*Fadon,  the 
action  was  traver.  Lucrative  damages  were 
.sought,  for  a  conversion  proved  not  to  be  wrong- 
ful, but  assented  to  by  the  party.  Here  the 
■O*]  action  is  repkvin,  and  the  *party  onl}'  seeks 
to  retain  what  is  universally  admitted  to  be  his 
property.  Incwmnodu  vitantis  quam  co-mmoda 
petefhtls  m4flior  est  caum.  2.  The  plea  to  the 
jurisdiction  of  'the  state  court  is  fatally  defec- 
tive in  not  stating  another  jurisdiction.  ^  8.  But 
even  supposing  the  decision  of  this  court  must 
be  against  the  jurisdiction  of  the  state  court, 
no  judgment  can  be  pronounced  upon  that 
basis.  The  thing  in  controversy  cannot  be  re- 
*itored  to  the  plaintiff  in  error,  for  he  never 
owned  or  claimed  it;  and  the  authority  of  TJie 
Paulina^  is  sufficient  to  dissipate  the  mistaken 
notion  of  a  forfeiture  to  the  United  States.  No 
<"ollision  between  the  state  and  national  judica- 
tures can,  therefore,  arise.  Even  if  the  state 
court  has  iniproperh'^  interfered,  it  is,  at  the 
worst,  an  innocent  omciousness ;  since  that  court 
has  detennined  the  question  precisely  as  the 
national  tribunals  would  have  done,  and  has 
merely  anticipated  the  beneficence  they  intend- 


ed. The  mischief  that  the  common  law  writ 
of  prohibition  seeks  to  remedy  is  the  inconven- 
ience of  liaving  the  same  question  determined 
different  ways,  according  to  the  court  in  which 
the  suit  is  depending.  But  if  it  be  shown  to 
the  court  trying  a  suggestion  in  prohibition, 
that  the  question  has  been,  or  must  be,  deter- 
mined exactly  as  the  appropriate  court  would 
determine  it,  its  merely  being  drawn  at  ttlivd 
ejcamsn  would  not  be  a  sufficient  ground  for 
issuing  the  writ  of  prohibition.'*  *No  usur-  [*7 
pation  can  be  ultimately  successful  against  the 
national  jurisdiction.  The  very  clause  of  the 
judiciary  act  of  1789,  sec.  2o  by.  which  the 
cause  is  brought  here,  shows  that  this  jurisdic- 
tion is  amply  armed  for  self-defense.  But  this 
transaction  does  not  present  anything  for  the 
judicial  powers  of  the  United  States  to  act  upon. 
The  case  of  The  Favorite-  was  a  question  of 
salvage,  depending,  as  such  questions  always 
do,  upon  personal  merit  and  propriety  of  con- 
duct. A  severe  assertion  even  of  legal  right 
may,  in  many  instances,  amount  to  d^nerit.  In 
the  case  of  Mr.  Soderstrom,*  the  very  wonis 
of  the  ninth  section  of  the  judiciary  act  ex- 
pressly excluded  the  state  courts  from  juris- 
diction. In  that  case  there  was  a  personal 
privilege  in  the  consul,  and  an  absolute  disability 
in  the  court.  The  dtctvm  of  the  Chief  Justice 
of  the  Supreme  Court  of  New  York,  in  the 
case  of  Fergumn,  was  disclaimed  by  the  rest  of 
the  court,  although  under  the  particular  cir- 
cumstances of  the  case  they  declined  to  inter- 
fere. Unless  the  state  tribunals  have  a  right  to 
interfere  with  the  aid  of  their  preventive  pro- 
cess, in  a  case  where  the  national  jurisdiction 
has  not  lawfully  attached,  property  detained 
under  color  of  authority  may  be  dissipated  by 
rapacious  profusion,  because  a  timely  replevin 
could  not  be  interposed. 

The  Attorney -OeneraX,  in  reply,  1.  The  plea 
of  the  defendant  in  the  court  below  covers  both 
the  vessel  and  the  cargo,  and  being  demurred 
to,  its  facts  'are  admitted.  Both  must  be  [*8 
detained,  where  they  are  seized  cotemporaneous- 
Iv;  and  to  permit  a  subsequent  transshipment  of 
the  cargo  from  the  vessel  where  it  was  found, 
in  delicto,  to  another,  would  be  to  defeat  the 
policy  of  the  law.  In  the  case  of  Otia  v.  Wat- 
^t?M.*  both  vessel  and  cargo  were  removed  from 
Provincetown  to  Barnstable,  yet  the  conduct  of 
the  collector  was  held  justified.  2.  The  rule, 
that  he  who  pleads  to  the  jurisdiction  ought  to 
give  it  to  some  other  court,  must  be  taken  with 
the  proper  qualifications.     Another  jurisdiction 


^1  years,  &c.,  and  that  he  enlisted  without  his 
father's  consent,  and  was  desirous  of  being  releas- 
ed and  di»charKed.  The  Chlet  Justice,  in  deliver- 
ing his  opinion,  stated,  "  that  the  present  case  bein^f 
one  of  an  enlist  ment  under  color  of  the  authority 
of  the  United  States,  and  by  an  officer  of  that  kov- 
emmentj  the  federal  courts  have  complete  and 
perfect  juiiBdiction  In  the  case;  and  there  is  no 
need  of  the  Jurijjdlctlon  or  interference  of  the 
state  courts;  nor  does  it  appear  to  me  to  he  fit 
that  the  state  courts  should  be  inquiring  into  the 
abiute  of  the  exercise  of  the  authority  of  the  gen- 
oral  ffovemment.  Numberless  cases  majj^  be  sup- 
IK>»ed  of  the  abuse  of  power,  by  the  civiland  mili- 
tary olflcera  of  the  government  of  the  United 
States;  but  the  ctiurts  of  the  United  States  have 
competent  authority  to  correct  all  such  abuses, 
and  they  are  bound  to  exercise  that  authority. 
The  responsibility  is  with  them,  not  with  us;  and 
we  have  no  reason  to  doubt  of  their  readiness,  as 
well  a.s  atyility,  to  correct  and  punish  ever>'  abuse 
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of  power  under  that  government.  The  Judicial 
power  of  the  United  States  is  commensurate  with 
every  c  tse  arising  under  the  laws  of  the  Union ;  and 
the  act  of  Congress  (1  Laws  of  the  United  States,  r»3, 
55)  gives  to  the  federal  courts  exclusively  of  the 
courts  of  the  several  states,  cognizance  of  all 
crimes  and  offenses  cognizable  under  the  authori- 
ty of  the  United  States."  The  other  Judges  con- 
curred in  refusing  to  allow  the  hahaa*  corpun^  deem- 
ing that  a  question  of  sound  legal  discretion;  but 
reserved  themselves  as  to  the  Jurisdiction  of  the 
state  courts. 

1.— Doct.  PI.  23;  1  Vesey,  213»  Mostyn  v.  Fabri^as; 
Cowp.  172, 2  Vesey,  337 ;  3  Atk.  flftJ. 

2.-7Cranch,  52. 
3.-3  Bl.  CJom.  o.  7. 
4.— 1  Blnncy«  138. 
o.~-9  Crancb,  339. 
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must  be  shown,  where  it  exists,  or  is  intended 
to  be  claimed  over  the  subject-matter  of  the 
suit.  But  here  it  was  intended  only  to  except 
to  the  officious,  unlawful  jurisdiction  of  that 
court  where  the  officer  was  impleaded.  3.  The 
plea  of  the  defendant  in  the  court  below  is  not 
an  avowry,  which  goes  for  a  restitution  of  the 
thing  in  controversy ;  he  merely  makes  co^i- 
zance,  acknowledges  the  taking,  but  justifies 
under  the  law,  and  the  orders  of  the  collector. 
Hence  the  argument,  that  a  reversal  of  the 
judgment  below  would  imply  a  restitution  of 
the  cargo  to  the  seizing  officer  as  his  property, 
IK  inapplicable.  Where,  from  the  circumstances 
of  the  case  it  was  lawful  to  take,  and  yet,  from 
intervening  events,  unlawful  to  detain,  the  de- 
fendant cannot  be  entitled  to  a  return.^  The 
^seizure,  in  this  case,  though  it  looked  to  no  di- 
rect forfeiture  or  even  to  a  trial,  yet,  being  a 
necessary  incident  to  a  seizure,  having  in  view 
9*J  a  forfeiture,  'it  falls  within  the  scope  of 
the  9th  section  of  the  judiciary  act  as  fairly  as 
the  cases  positively  enumerated ;  and  a  contrary 
determination  would  efface  from  the  statute 
book  those  preventive  means  by  which  a  com- 
plexity of  litigation  is  avoided. 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  ayd,  after  stating  the  facts,  proceeded 
as  follows: 

In  considering  this  case,  the  first  question 
which  presents  itself  is  this:  Has  the  constitu- 
tion, or  any  law  of  the  United  States,  been  vio- 
lated or  misconstrued  by  the  court  of  Rhode 
Island  in  exercising  its  jurisdiction  in  this  cause? 

The  judiciarv  act  gives  to  the  federal  courts 
exclusive  cognizance  of  all  seizures  made  on 
land  or  water.  Any  intervention  of  a  state 
aatbority  which,  by  taking  the  thing  seized  out 
of  the  possession  of  the  officer  of  the  United 
States,  might  obstruct  the  exercise  of  this  juris- 
diction, would  unquestionably  be  a  violation  of 
the  act ;  and  the  federal  court  having  co^izance 
of  the  seizure,  might  enforce  a  redelivery  of 
the  thin^  by  attachment  or  other  summary^  pro- 
cess agsmst  the  parties  who  should  devest  such 
a  possession.  The  party  supposing  himself 
Sj^ieved  by  a  seizure  cannot,  because  he  con- 
siders it  tortious,  replevy  the  property  out  of 
the  custody  of  the  seizing  officer,  or  of  the  court 
having  cognizance  of  the  cause.  If  the  officer 
has  a  right,  under  the  laws  of  the  United  States, 
to  seize  for  a  suppased  forfeiture,  the  question, 
whether  that  forfeiture  has  been  actually  in- 
10*]  curred,  belongs  exclusively  to  the  *federal 
courts,  and  cannot  be  drawn  to  another  forum; 
and  it  depends  upon  the  final  decree  of  such 
courts  whether  such  seizure  is  to  be  deemed 
rightful  or  tortious.  If  the  seizing  officer  should 
refuse  ta  institute  proceedings  to  ascertain  the 
forfeiture, the  District  Court  may,  upon  the  jippli- 
catioD  of  the  aggrieved  party,  compel  the  officer 
to  proceed  to  ^judication,  or  to  abandon  the 
''eizure.  And  if  the  seizure  be  finally  adjudged 
wrongful,  and  without  reasonable  c^\ise,nemay 
pToc<^,  at  his  election,  by  a  suit  at  common 
law,  or  in  the  admiralty  for  damages  for  the  il- 
legal act.  Yet,  even  in  that  case,  any  remedy 
which  the  law  may  afford  to  the  party  suppos- 
ing himself  to  be  aggrieved,  other  than  such  as 
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might  be  obtained  in  a  court  of  admiraltv, could 
be  prosecuted  only  in  the  state  court.  The  com- 
mon law  tribunals  of  the  United  States  are 
closed  against  sucli  applications,  were  the  party 
disposed  to  make  them.  Congress  has  refused 
to  the  courts  of  the  Union  the  power  of  decid- 
ing on  the  conduct  of  their  officers  in  the  exc: 
cution  of  their  laws,  in  suits  at  common  law, 
until  the  case  shall  have  passed  through  the 
state  courts,  and  have  received  the  form  which 
may  there  be  given  it.  This,  however,  being 
an  action  which  takes  the  thing  itself  out  of  the 
possession  of  the  officer,  could  certainly  not  be 
maintained  in  a  state  court,  if,  by  the  act  of 
Congress,  it  was  seized  for  the  purpose  of  being 
proceeded  against  in  the  federal  court. 

A  very  brief  examination  of  the  act  of  Con- 
gress will  be  sufficient  for  the  inquiry  whether 
this  cargo  was  so  seized.  The  second  section 
of  the  act,  *pleaded  by  the  defendant  in  [*11 
the  original  action,  only  withholds  a  clearance 
from  a  vessel  which  has  committed  the  offense 
described  in  that  section.  This  seizure  was 
made  under  the  11th  section,  which  enacts, 
"  that  the  collectors  of  the  customs  be,  and  they 
are  hereby  respectively  authorized  to  detain 
any  vessel  ostensibly  bound  with  a  cargo  to 
some  other  port  of  the  United  States,  whenever, 
in  their  opinion,  the  intention  is  to  violate  or 
evade  any  of  the  provisions  of  the  acts  laying 
an  embargo,  until  the  decision  of  the  President 
of  the  United  States  be  had  thereupon." 

The  authority  given  respects  the  vessel  only. 
The  car^o  is  in  no  manner  the  object  of  the 
act.  It  IS  arrested  in  its  course  to  any  other 
port,  by  the  detention  of  the  vehicle  in  which  it 
was  to  be  carried ;  but  no  right  is  given  to  seize 
it  specifically,  or  to  detain  it  if  separated  from 
that  vehicle.  It  remains  in  custody  of  the  offi- 
cer, simply  because  it  is  placed  in  a  vessel  which 
is  in  his  custody ;  but  no  law  forbids  it  to  be 
taken  out  of  that  vessel,  if  such  be  the  will  of 
the  owner.  The  cargoes  thus  arrested  and  de- 
tained were  generally  of  a  perishable  nature, 
and  it  would  have  been  wanton  oppression  to 
expose  them  to  loss  by  unlimited  detimtion,  in 
a  case  where  the  owner  was  willing  to  remove 
all  danger  of  exportation. 

This  being  the  true  construction  of  the  act  of 
Congress,  the  owner  has  the  same  right  to  his 
cargo  that  he  has  to  any  other  property,  and 
may  exercise  over  it  every  act  of  ownership  not 
prohibited  by  law.  He  may,  consequently,  de- 
mand it  from  the  officer  *in  whose  posses-  [*12 
sion  it  is,  that  officer  bavins  no  legal  right  to 
withhold  it  from  him;  and  if  it  be  withheld,  het 
has  a  consequent  right  to  appeal  to  the  laws  of 
his  country  for  relief. 

To  what  court  can  this  appeal  be  made? 
The  common  law  courts  of  the  United  States 
have  no  jurLsdiction  in  the  case.  They  can  af- 
ford him  no  relief.  The  party  might,  indeed, 
institute  a  suit  for  redress  in  the  District  Court 
acting  as  an  admiralty  and  revenue  court;  and 
such  court  might  award  restitution  of  the  prop- 
erty unlawfully  detained.  But  the  act  of  Con- 
gress neither  expressly  nor  by  implication  for- 
bids the  state  courts  to  take  cognizance  of  suits 
instituted  for  property  in  possession  of  an  offi- 
cer of  the  United  States  not  detained  under 
some  law  of  the  United  States;  consequently, 
their  jurisdiction  remains.  Had  this  action 
been  brought  for  the  vessel  instead  of  the  cargo, 
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the  case  would  have  been  essentially  different. 
The  detention  would  have  been  by  virtue  of  an 
act  of  Congress,  and  the  jurisdiction  of  a  state 
court  could  not  have  been  sustained.  But  the 
action  having  been  brought  for  the  cargo,  to 
detain  which  the  law  gave  no  authority,  it  was 
triable  in  the  state  court. 

The  same  course  of  reasoning  which  sustains 
the  jurisdiction  of  the  court  of  Rhode  Island 
sustains  also  its  judgment  on  the  plea  in  bar. 
The  two  pleas  contain  the  same  matter;  the  one 
concluding  to  the  jurisdiction  of  the  court,  and 
the  other  m  bar  of  the  action.  In  examining 
the  plea  to  the  iurisdiction,  it  has  been  shown 
that  the  officer  had  no  legal  right  to  detain  the 
13*J  property;  consequently,  his  plea  was  *no 
sufficient  defense,  and  the  court  misconstrued 
no  act  of  Congress,  "nor  committed  any  error  in 
sustaining  the  demurrer. 

Judgment  affirmed  wUh  costs. 


Clted-d  Wheat.  312 ;  6  How.  890;  24  How.  458  ;  6 
Wall.  196;  1  Otto,  661:  1  Woods,  178  ;  1  Mason,  99;  1 
Ware,  364;  7  Bank.  Ueg.  426:  13  Bank.  Reg.  390; 
Newb.  299;  2  Curt.  469;  7  Blatchf.  33;  2  McLean, 
334. 


[CO>IMON  LAW.] 

GREENLEAF  v.  COOK. 


Where  a  promissory  note  was  friven  for  the  pur- 
chafiie  of  real  property,  held  that  the  failure  of  con- 
sideration through  defect  of  title  must  be  total,  in 
order  to  constitute  a  good  defense  to  an  action  on 
the  note. 

QwBre,  Whether,aftor  receiving  a  deed,  the  party 
could  avail  himself  even  of  a  total  failure  of  oon- 
sldoration. 

But  where  the  note  is  given  with  full  knowledge 
of  the  extent  of  the  incumbrance,  and  the  party 
thus  consents  to  receive  the  title,  its  defect  is  no 
legttl  bar  to  an  action  on  the  note. 

Anv  partial  defect  in  the  title  or  the  deed  is  not 
inquirable  into  by  a  court,  of  law  in  an  action  on 
the  note ;  but  the  party  must  seek  relief  in  chan- 
cery. 

ERROR  to  the  Circuit  Court  of  the  United 
States,  for  the  District  of  Columbia. 


James  Greenleaf  instituted  a  suit  in  that 
court  on  a  promissory  note  executed  by  the  de- 
fendant, who  pleaded  the  ^neral  issue.  On 
the  trial  the  defendant  gave  m  evidence  a  deed 
executed  by  Pratt,  Francis  and  others,  by 
James  Greenleaf, their  attorney,  ♦convey-  [*li 
ing  to  him  a  lot  of  ground  in  the  city  of  Wash- 
ington, for  the  purchase  of  which  the  promis- 
sory note  in  the  declaration  mentioned  was 
eiven.  He  also  gave  in  evidence  a  deed  from 
Morris,  Nicholson  and  others,  to  Thomas  Law, 
purporting  to  be  a  mortgage  of  a  great  number 
of  squares  and  lots  in  the  city  of  Washington, 
and  among  others,  of  the  square  comprehend- 
ing  the  lot  purchased  by  the  defendant,  to- 
gether with  the  proceedings  in  a  suit  in  chan- 
cery, instituted  by  the  said  Thomas  Law  against 
Pratt,  Francis  and  others,  in  which  a  decree 
of  foreclosure  was  pronounced.  He  then  pro- 
duced a  witness  who  proved  that  at  the  time 
of  the  sale  the  lot  was  not,  in  his  opinion,  ex- 
clusive of  improvements,  worth  more  than  the 
sum  mentioned  in  the  note. 

Upon  this  testimony,  the  counsel  for  the  de- 
fendant moved  the  court  to  instruct  the  jury, 
that  if  they  believed  the  testimony, the  law  was 
for  the  defendant;  which  mstruction  the  court 
refused  to  give,  the  judges  being  divided  in 
opinion  thereon.  The  counsel  for  the  plaintiff 
then  moved  the  court  to  instruct  tj^e  jury  that 
the  law  was  for  the  plaintiff ;  which  opinion  the 
court  also  refused  to  give,  being  still  divided. 

The  counsel  for  the  plaintiff  then  produced 
testimony  to  prove  that  the  lot  of  groimd,  in 
payment  for  which  the  promissory  note  men- 
tioned in  the  declaration  was  given,  had  been 
sold  to  a  certain  John  Bickly,  who  took  posses- 
sion thereof, and  resided  thereon  during  his  life; 
that  after  his  death,  his  widow  continued  to  re- 
side thereon  until  she  intermarried  *with  [*1& 
the  defendant,  and  that  the  defendant  still  re- 
sides thereon.  That  previous  to  the  execution 
of  the  promissory  note,  on  which  this  suit  is  in- 
stituted, he  received  full  and  complete  infor- 
mation of  the  deed  of  mortgage  in  the  foregoing 
bill  of  exceptions  mentioned,  and  of  the  prob- 
able effect  01  that  deed.  That  with  this  knowl- 
edge, after  consultation  and  mature  considera- 
tion, he  received  the  deed  for  the  lot,  and  gave 


Note.— Rawle  on  Covenants  for  Title,  says :  "  In 
Greenleaf  v.  Cook,  supra^  the  defence  of  a  failure 
of  title,  to  a  note  given  for  the  purchase  money  of 
land,  seems  to  have  been  excluded  with  entire  pro- 
priety's nothing:  in  the  report  of  the  case  shows  that 
'the  deed  contained  any  covenants  whatever :  and, 
from  what  was  said  in  the  decision  as  to  the  allegred 
defectiveness  of  the  deed,  it  is  poMible  that  the  ab- 
sence of  covenants  was  referred  to.  There  was  a 
prior  mortgaire  on  the  premises,  under  which  a  de- 
cree of  foreclosure  had  been  pronounced,  but  the 
possession  had  never  been  disturbed. 

*'  It  may  be  observed  of  this  case,  which,  upon 
the  facts  presented,  was  most  correctly  decided, 
that  at  that  time  the  law  was  far  from  being  set- 
tled as  to  the  right  of  the  purchaser  thiis  to  de- 
fend himself,  and  the  true  oasis  of  the  decision 
seems  to  rest  not  so  much  upon  any  distinction  be- 
tween a  total  and  partial  failure  of  consideration 
as  on  the  ground  that  there  being  no  covenants  in 
the  deedfthe  purchaser  had  already  obtained  what, 
from  the  absence  of  these  covenants,  a  court  of 
law  must  presume  he  bargained  for,  viz.,  the  mere 
transfer  of  the  vendor's  title,  such  as  it  was,  with  • 
out  any  recourse  to  him  in  the  event  of  its  turning 
out  defective ;  and  hence  the  Question  of  consider- 
ation was  not  touched— nor,  if  the  deed  had  con- 
tained a  covenant  of  warranty,  or  for  quiet  enjoy- 
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ment,  could  the  result  have  been  different,  for,  a» 
there  had  been  no  eviction,  the  purchaser  would 
not  have  been  entitled  at  tnat  time  to  damages.** 
Rawle  on  Covenants  for  title.  406,  400,  407. 

**Ten  years  after  the  decision  in  Greenleaf  v. 
Cook,  It  was  held  by  the  same  tribunal.  In  Thorn- 
ton V.  Wynn,  12  Wheat.  183,  that  a  breach  of  war- 
ranty of  a  chattel  was  no  defense  to  an  action  on  a 
note  given  for  Its  price,  if  the  sale  were  absolute, 
and  there  was  no  subsequent  agreement  on  the 
part  of  the  vendor  to  talce  back  the  article ;  but 
very  recently,  in  the  cases  of  Withers  v.  Green,  0 
How.  313,  and  Van  Buren  v.  Diggs,  11  Id.  401,  thia 
doctrine  has  been  much  modlned,  if  not  over- 
ruled." Rawle  on  Cov.  for  title,  400,  note. 

In  Scudder  v.  Andrews,  2  McLean,  464,  the  fact» 
were  very  similar  to  those  presented  in  Greenleaf 
V.  Cook,  but  the  decision  was  the  other  way.  There 
the  actitm  was  on  a  note  given  for  the  price  of  a 
tract  of  !and,and  the  defense  set  up,  was  failure  of 
consideration,  in  that  the  land  sold  was  part  of  the 
public  domain,  and  had  never  been  sold  or  offered 
for  sale  by  the  United  States,  and  it  was  held  that 
the  defense  amounted  to  a  total  failure  of  con- 
sideration and  was  good.  8ee  Rawle  on  Cov.  for 
title,  407,  note  1. 

In  Frisbte  v.  Hoffnagle,  llJohn.  (N.  T.)  50,  decid- 
ed in  1814,  where  In  an  action  on  two  notes  given 
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his  promissory  note  for  the  purchase  money. 
He  then  moved  the  court  to  instruct  the  jury 
that,  if  they  believed  the  facts  thus  stated  on 
testimony,  the  plaintiff  was  entitled  to  recover 
in  this  action.  But  the  court,  being  a^in  di- 
vided, refused  to  give  the  opinion  required. 

The- counsel  for  the  plaintiff  took  exceptions 
to  the  proceedings  of  the  court  in  each  point,  in 
not  giving  their  opinions  as  asked.  The  iurv 
found  a  verdict  for  the  defendant,  upon  whida 
judgment  was  rendered,  and  the  cause  came  be- 
fore this  court  on  a  writ  of  error. 

Jones,  for  the  plaintiff  in  error,  argued,  that 
where  a  party  purchases  real  property,  without 
fraud  on  the  part  of  the  vendor,  the  vendee 
takes  it  at  his  own  risk,  unless  he  has  a  war- 
ranty against  the  acts  of  all  the  world.  That 
there  is  no  distinction  between  a  direct  action 
to  recover  back  the  purchase  money,  and  a  de- 
fense for  want  of  consideration.  In  this  case 
there  is  no  eviction,  but  a  mere  continent  in- 
'cumbrance  only,  proper  for  the  exclusive  cog- 
nizance of  a  court  of  equity,  which  court  may 
16*]  *decree  a  specific  performance,  or  com- 
pensation, as  its  justice  may  require.^ 

Law,  contra,  contended,  that  if  this  were  a 
case  of  an  express  agreement  to  take  any  or  no 
title,  the  doctrine  cited  from  Sugden  would  ap- 
ply; but  that  here  the  vendor  promised  to  give 
the  vendee  a  clear  and  unincumbered  title.  A 
court  of  chancery  will  never  decree  a  specific 
performance  without  a  perfect  title  at  law  and 
in  equity:  and  the  defense  on  account  of  defect 
of  title  is  as  available  in  the  one  forum  as  the 
other.- 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  and  after  stating  the  facts,  proceeded 
as  follows : 

On  the  first  exception  it  has  been  argued  that 
there  is  a  failure  of  consideration,  which  con- 
stitutes a  good  defense  in  this  action. 

Without  deciding  whether,  after  receiving  a 
deed,  the  defendant  could  avail  himself  of  even 


L— Sug^en's  Law  of  Vendors,  312  to  318,  and  the 
aothorities  there  cited. 

2-2  Comyn  on  Cont.  62. 


a  total  failure  of  consideration,  the  court  is  of 
opinion  that  to  make  it  a  good  defense,  in  any 
case, the  failure  must  be  total.  The  prior  mort- 
gage of  the  premises,  and  the  decree  of  fore- 
closure, do  not  produce  a  total  failure  of  con- 
sideration. The  equity  of  redemption  may  be 
worth  something:  this  court  cannot  say  now 
much;  nor  is  the  inquiry  a  proper  *one  [*17 
in  a  court  of  law  in  an  action  on  the  note.  If 
the  defendant  be  entitled  to  any  relief  it  is  not 
in  this  action. 

But  if  any  doubt  could  exist  on  the  first  ex- 
ception, there  is  none  on  the  second.  The  note 
was  given  with  full  knowledge  of  the  case. 
Acquainted  with  the  extent  of  the  incumbrance ; 
and  its  probable  conse<^uences,  the  defendant 
consents  to  receive  the  title  which  the  plaintiff 
was  able  to  make,  and  on  receiving  it,  executes 
his  note  for  the  purchase  money.  To  the  pay- 
ment of  a  note  given  under  such  circumstances, 
the  existence  of  the  incumbrance  can  certainly 
furnish  no  legal  objection. 

It  has  also  been  fnid  that  the  deed  is  defect- 
ive. If  it  be,  the  defendant  may  require  a  pro- 
per deed,  and  it  is  not  impossible  but  there  may 
be  circumstances  which  would  induce  a  court 
of  equity  to  enjoin  this  judgment  until  a  proper 
deed  be  made.  But  the  objections  to  the  deed 
cannot  be  examined  in  this  action. 

Judgment  reversed.^ 

♦Judgment. — This  cause  came  on  to  be  [*1 8 
heard  on  the  transcript  of  the  record  of  the  Cir- 
cuit Court  of  the  United  States  fort  he  County  of 
Washington,  and  was  argued  by  counsel.     All 

8— By  the  French  law,the  price  of  the  sale  of  real 
property  cannot  be  recovered  by  the  vendor,  If  the 
vendee  has  been  disturbed  (troubl^)  in  his  posses- 
sion,  by  prior  incumbrance8,or  hai  Just  fn*ound  for 
apprehension  on  that  account,  until  the  litigation 
conoemingr  them  is  terminated  ;  unless,  indo^,  the 
vendor  drives  sufficient  securitV  to  indemnify  the 
vendee  in  case  of  eviction.  Pothier  de  Vente,  n. 
280.  Code  Napoleon,  Liv.  8,  tit.  6,  chap.  5,  n.  1653. 
For  the  various  distinctions  in  our  law  as  to  where 
the  vendee  may  detain  the  purchase  monev,  if  in- 
cumbrances are  discovered  previously  to  the  pay- 
ment of  it,and  to  what  relief  he  is  entitled  if  evicted 
after  the  money  is  actually  paid,  see  Sugrden's  Law 
of  Vendors,  as  above  cited,  which  contains  a  com- 
plete di^rest  of  the  cases  In  equity  on  this  subject. 


for  the  purchase  money  of  land  sold  with  a  cove- 
nant of  warranty,  the  defendant  proved  that  the 
land  had  subsequently  been  sold  under  a  Judgrment 
against  the  plaintiff,  and  a  sheriff's  deed  made  to 
the  purchaser,  and  although  it  was  also  in  evidence 
that  the  defendant  had  not  been  evicted  or  dis- 
turbed in  his  possession,  the  court  ordered  a  non- 
suit.  On  a  motion  for  a  new  trial,  the  case  was 
submitted  without  argument,  and  in  refusing  a 
new  trial  the  court  held,  **  The  consideration  of  the 
note  has  entirely  failed,  for  the  defendant  has  no 
title,  it  having  been  extinguished  by  the  sale  under 
the  Judgment.  Here  is  a  total,  not  a  partial,  failure 
of  Gonnderation,  for  although  the  defendant  has  not 
been  evicted  by  the  purchaser  under  the  sheriff's 
Mle,  be  La  liable  to  be  so,  and  will  be  responsible 
for  the  mesne  profits.    To  allow  a  recovery  in  this 
case  would  lead  to  a  circuity  of  action,  for  the  de- 
fendant, on  this  failure  of  title,  would  be  entitled 
to  immediately  recover  back  the  money.     The 
motion  to  set  aside  the  nonsuit  must  therefore  be 
denied." 

Cases  of  Frisbie  v.  Hoffnagle,  decided  after  Lat- 
tln  V.  VaU,  17  Wend.  188,  in  New  Yorls,  substantially 
OTcmiled  by  it.  The  defendant,  on  being  sued  for 
the  purchaiie  money  of  real  estate,  which  had  been 
conveyed  with  a  covenant  against  incumbrances, 
pleaded  the  existence  of  a  prior  mortgage  which 

Wheat.  2. 


was  a  lien  on  the  properly.  The  court  held  that 
although  the  covenant  was  broken  as  soon  as 
made,  yet  as  the  defendant  bad  not  paid  oflf  the 
mortgage,  or  averred  an  v  special  damage  by  reason 
of  its  existence,  he  would  be  at  that  time  entitled 
to  no  more  than  nominal  damages,  and  hence  the 
defense  could  not  be  made  available  to  him.  Rawle 
on  Gov.  for  title,  493,  497,  498. 

See  also  Whitney  v.  Lewis,  21  Wendell,  131. 

Kent  says :  **  In  Frisbie  v.  Hoffnagle,  the  purchas- 
er, in  a  suit  at  law  upon  his  note  given  to  the  vendor 
for  the  purchase  money,  was  allowed  to  show  in  his 
defense,  in  avoidance  of  the  note,  a  total  failure  of 
title,  notwithstanding  he  had  taken  a  deed  with 
full  covenants,  and  had  not  been  evicted.  But  the 
authority  of  that  case  and  the  doctrine  of  it,  were 
much  impaired  by  the  Supreme  Court  in  Maine,  in 
a  subsequent  case,  founded  on  like  circumstances 
(Lloyd  V.  Jewell,  1  Greenl.  R.  352) ;  and  they  were 
afterwards  in  a  degree  restored,  by  the  doubts 
thrown  over  the  last  decision  by  the  Supreme 
Court  of  Massachusetts  in  Knapp  v.  Lee  (3  Pick. 
452),  the  same  defense  was  made  to  a  promissory 
note  in  the  case  of  Greenleaf  v.  Cook  (2  Wheat. 
13),  and  it  was  overruled  on  the  ground  that  the  ti- 
tle to  the  land,  for  the  consldenition  of  which  the 
note  was  given,  had  only  paiiially  failed ;  and  it 
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which  being  seen  and  considered,  it  is  the  opin* 
ion  of  this  court  that  there  is  error  in  the  pro- 
ceedings of  the  said  Circuit  Court,  in  this,  that 
the  said  court  refused  to  instruct  the  jury  on 
the  application  of  the  counsel  for  the  plaintiff, 
that  on  the  facts  given  in  evidence  to  them,  if 
believed,  the  plaintiff  was  entitled  to  recover  in 
that  action;  wherefore  it  is  considered  by  this 
court  that  the  said  Judgment  of  the  said  Cir- 
cuit Court  be  reversed  and  annulled,  and  that 
the  cause  be  remanded  to  the  said  court  to  be 
proceeded  in  according  to  law. 

Cited— 17  How.  685;  2  Mcliean,  468;  4  McLean,  302. 


[common  law.] 
OTIS  v.  WALTER. 

In  seizures  under  the  enibarg:o  lawfs  the  law  itaelf 
Jh  a  sufHclent  Justification  to  the  seizing-  officer 
where  the  diacharjfc  of  duty  is  the  real  motive,  and 
not  the  pretext  for  detention,  and  it  is  not  neces- 
sary to  show  probable  cause. 

But  the  embarero  act  of  the  2Sth  of  April,  1808, 
related  only  to  vessels  ostensibly  bound  to  some 
port  in  the  United  States,  and  a  seizure*  after  the 
termination  of  the  voyage  is  unjustifiable:  and  no 
further  detention  of  the  car^o  is  lawful  than  what 
is  necessarily  dependent  on  the  detention  of  the 
vessel 

It  is  not  indispensable  to  the  tenninatlon  of  a 
vovaKe  that  the  vessel  should  arrive  at  the  terminus 
of  ner  ori^nal  destination ;  but  it  may  be  produced 
by  strandintf,  stress  of  weather,  or  any  other  cause 
1 9*]  inducltiflr  *ber  to  enter  another  i)ort  with  a 
vfcw  to  terminate  her  voyage  Inmafide. 

But  if  a  vessel,  not  actually  arriving  at  her  port 
of  original  destination,  excites  an  honest  susnicion 
in  the  mind  of  the  collector  that  her  demand  of  a 
t)ennit  to  land  the  cargo  was  merely  colorable,  this 
18  not  a  termination  of  the  voyage  so  as  to  preclude 
the  right  of  detention. 

ERROR  to  the  Supreme  Judicial  Court  of  the 
State  of  Massachusetts. 
This  was  an  action  of  trover  brought  in  the 
state  court,  in  which  Walter,  the  plaintiff  in 
that  court,  recovered  of  Otis,  the  defendant  in 
that  court,  damages  for  the  conversion  of  sun- 
dry articles  constituting  the  cargo  of  a  vessel 
called  the  Ten  Sisters.     The  defendant  In  the 


court  below,  collector  of  the  port  of  Barnstable, 
in  Massachusetts,  had  detained  the  vessel  under 
suspicion  of  an  intention  to  violate  the  embar^ 
laws,  particularly  the  act  of  the  25th  of  April, 
1808,  sec.  6  and  11.  The  vessel  sailed  from 
Ipswich  with  a  cargo  of  flour,  tar,  and  rice,  in 
order  to  cany  the  same  to  Barnstable,  or  to  a 
place  called  Bass  River,  in  Yarmouth;  and  pro- 
ceeded to  Uyannis,  in  the  collection  district  of 
Barnstable.  On  her  arrival  there,  the  master 
applied  to  the  collector  for  a  permit  to  land  the 
cargo,  which  was  refused  by  the  latter,  who 
shortly  afterwards  seized  and  detained  the  ves- 
sel under  the  above-mentioned  acts.  This  de- 
tention was  given  in  evidence  as  a  defense  to 
the  action  under  the  general  issue,  and  the  Chief 
Justice  of  the  Supreme  Court  of  MassachusettHv 
instructed  the  jury  "  that  the  said  several 
matters,  and  things,  so  allowed  and  proved. 
*were  not  sutlicicnt  to  bar  the  plaintiff  of  [*20 
his  said  action,  nor  did  they  constitute  or  amount 
to  any  defense  whatever  in  the  action,"  &c.' 
Whereupon  the  jury  found  a  verdict,  and  the 
court  rendered  a  judgment  for  the  plaintiff. 

The  Attomey-Qeneral,  for  the  plaintiff  in 
error,  argued,  that  this  case  fell  under  the  prin- 
cipal of  that  of  Orotcell  v.  M*F<idon,^  and  it 
would  appear  that  the  vessel  was  in  itinere; 
but  that  even  if  this  were  not  the  state  of  the 
case,  the  jury  ought  to  have  \yeen  left  to  make 
their  own  inference  from  the  facts,  and  not  to 
have  been  charged  by  the  judge  that  no  defense 
whatever  was  made  out. 

Bead,  for  the  defendant  in  error,  contended, 
that  the  case  of  Otis  v.  Bacon'^  was  perfectly  in 
point,  and  showed  that  the  vessel,  having  ar- 
rived at  her  port  of  discharge,  was  no  longer 
within  the  operation  of  the  embargo  laws;  and 
that  if  the  collector's  defense  was  not  completely 
made  out — if  it  was,  in  any  respect,  materially 
defective,  it  was  not  made  out  at  all. 

Johnson,  «/.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  trover,  brought  Id 
the   State  Court  of   Massachusetts,  in  which 

1.— 3  Cranch,  94. 
8.-  8  Cranch,  &89. 


was  said,  that  to  make  it  a  good  defense  in  any 
case,  the  failure  of  title  must  do  total. 

**  This  case  at  Washington  is  contrary  to  the  de- 
fense set  up  and  allowed,  and  to  the  principle  es- 
tablished in  the  case  of  Gray  v.  Handkinson  (1  Bay's 
Kep.  278),  but  it  seems  to  be  supported  by  the  case 
of  Day  V.  Nix  (9  Moore's  K.  160),  where  it  was  de- 
cided, by  the  English  court  of  C.  li.,  that  a  partial 
failure  of  the  consideration  of  a  note  was  no  de- 
fense*, provideii  the  quantum  of  damages  urising 
upon  the  failure  was  not  susceptible  of  detinite 
ooinputatiou. 

**  The  cases  are  in  opposition  to  each  other,  and 
they  leave  the  qucstioD  how  far  and  to  what  ex- 
tent a  failure  of  title  will  be  a  good  defense,  as 
l>etween  the  original  parties  to  an  action  for  the 
consideration  money  on  a  contract  of  sale,  in  a 
state  of  painful  uncertainty.  I  apprehend  that  in 
sales  of  land  the  technical  rule  remits  the  party 
back  to  his  covenants  in  his  deed :  and  if  there  Ije 
no  ingredient  of  fraud  in  the  ca^e,  and  the  party 
has  not  had  the  precaution  to  secure  himself  by 
covenant*,  he  has  no  remedy  for  his  money  even 
on  a  failure  of  title.  This  is  the  strict  English  rule, 
both  In  law  and  in  equity;  and  applies  e<iually  to 
chattels,  when  the  vendor  sells  without  any  aver- 
ment of  title  and  without  possession.  Hoswell  v. 
Vaughn,  Cro.  Jac.  19t>:  Mcniina  v.8toughton,  1 8alk. 
Uep.  ^11 ;  Uree  v.  liolbreck,  Doug.  H.  064;  Johnson 
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v.  Johnson,  3  Bos.  &  Pul.  170;  Sugden  on  Vendors, 
346,347;  4  Cruise's  Dig.  90;  Coop.  Eq.  K.  311.  In 
sales  of  chattels  the  purchaser  cannot  resist  pay- 
ment in  cases  free  from  fraud,  while  the  contract 
continues  open,  and  he  has  possession.  But  in  this 
country  the  rule  has  received  very  considerable 
relaxation.  In  respect  to  lands,  the  same  rule  has 
been  considered  to  be  the  law  in  New  Viirk  (IrYost  v. 
Raymond,  2  Caines'  R.  18S) ;  while  on  the  other  hand, 
in  South  Carolina,  their  courts  of  e<)uity  will  allow 
a  party  suffering  by  the  failure  of  title,  in  a  vase 
without  warranty,  U)  recover  biu^k  the  purchase 
money,  in  the  sale  of  real  as  well  as  of  iieraonal 
estates."  Tucker  v.  Gordon,  4  Ecj.  Rep.  So.  Car. 
53.  58 ;  2  Kent's  Com.  472,  4m 

It  is  now  settled  in  the  New  York  decisions,  that 
on  a  partial  failure  of  a  consideration  on  a  sale  ot 
goods  the  defendant  mav  rec<mpe  his  damages,  on 
a  breach  of  the  plaintfif  *s  contract  of  warranty. 
Reab  v.  McAlUster,  8  Wendell,  109;  Still  v.  Hall.  2 
Wendell,  51 ;  Batterman  v.  Pierce,  3  Hill,  171. 

The  case  of  Frlsbie  v.  Hoffnagle  has  been  virtu- 
ally overruled  in  Vibbard  v.  Johnson,  19  Johnson, 
77,  and  it  is  now  not  regarded  as  authority.  See 
Whitney  v.  Uwls,  21  Wendpll,  132, 134. 

B>  the  Code  of  N.  V.,  sec.  501,  any  cause  of  action 
arising  out  of  the  contract  or  transaction  alleged,, 
which  tends  to  diminish  or  defeat  a  recovery,  may 
be  set  up  as  a  counterclaim. 

Wheal.  2. 
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Walter,  the  plaintiff  in  that  court,  recovered  of 
Otis  damages  for  the  conversion  of  sundry 
articles  constituting  the  cargo  of  a  vessel  called 
the  Ten  Sisters. 

21*]  "Otis,  the  collector  of  Barnstable,  had 
detained  the  vessel  under  suspicion  of  an  inten- 
tion to  violate  the  embargo  laws.  (Act  of  the 
25th  of  April,  1808,  sec.  6  and  11.) 

It  has  already  been  decided,  in  such  cases, 
that  it  is  not  necessary  to  show  probable  cause ; 
that  the  law  confides  in  the  discretion  of  the 
collector,  and  is,  in  itself,  a  sufficient  justifica- 
tion, when  the  discharge  of  duty  is  the  real 
motive,  and  not  the  pretext  for  detention.  But 
it  has  also  been  decided  that  the  law  relates 
only  to  vessels  ostensibly  bound  to  some  port 
in  the  United  States:  that  a  seizure  is  unjustifi- 
able after  the  termination  of  a  vo^'age ;  and  that 
no  further  detention  of  the  cargo  is  lawful  than 
what  is  necessarily  dependent  upon  the  deten- 
tion of  the  vessel. 

In  this  case  there  was  no  ground  for  charing 
the  collector  with  oppression  or  malversation; 
and  the  only  point  insisted  on  in  the  argument 
was, that  she  had  actually  terminated  her  voyage. 
As  the  clearance  is  not  m  evidence  in  the  cause, 
we  are  obliged  to  take  the  termini  of  the  voyage 
from  the  testimony  of  the  captain,  who  swears 
that  he  sailed  from  Ipswich  ' '  with  a  car^o  of 
tar,  fiour,  and  rice,  to  carry  the  same  to  Barn- 
i^table.  in  the  county  of  Barnstable,  or  to  a  place 
called  Bass  River,  in  Yarmouth,  in  said  coun- 
ty" that  he  "proceeded  to  Ilyannis,  in  the 
district  of  Barnstable;  that  on  his  arrival  there 
he  applied  for  a  permit  to  land,  which  was  re- 
fused by  the  collector,  who,  in  a  day  or  two 
afterwards,  seized  the  vessel,  and  detained  her 
under  the  embargo  acts."  Ipswich  lies  to  the 
22*].north  of  the  peninsula  *which  terminates 
in  Cape  Cod;  the  port  or  bay  of  Barnstable  on 
the  north  side  of  that  peninsula;  Bass  River  and 
Hyannis  Bay  on  the  south;  all  of  them  known 
as  distinct  places,  but  all  lying  within  the  coun- 
ty and  collection  district  of  Barnstable.  And 
sAthough  Hyannis  Bay  lies  within  the  district 
of  Barnstable,  yet  to  reach  it  in  sailing  from 
Ipswich  you  must  pass  both  the  town  of  Barn- 
stable and  the  mouth  of  Bass  River. 

The  defense  of  the  collector  in  the  state 
court  was  founded  on  the  authority  to  detain 
vested  in  him  by  the  act  of  Congress.  The  in- 
struction of  the  Chief  Justice  of  that  state  was 
in  these  words:  "that  the  said  several  matters 
and  things,  so  allowed  and  proved,  were  not 
suf^cient  to  bar  the  plaintiff  of  his  said  action, 
nor  did  they  constitute  or  amount  to  any  defense 
whatever  in  the  action. " 

Instructions  couched  in  such  genera]  terms 
may  serve  to  embarrass  a  court  e.xerciMing  ap- 
pellate jurisdiction ;  but  it  is  a  mistake  to  sup- 
poM!  that  it  precludes  such  a  court  from  a  view 
of  the  errors  which  may  have  been  committed 
on  the  trial.  It  has  before  been  decided  that 
it  only  obliges  this  court  to  look  through  the 
whole  cause,  and  examine  if  there  be  nothing 
in  it  which  ought  to  have  called  forth  a  different 
instruction  or  judgment.  In  this  case  we  are 
of  opinion  that,  conformably  to  our  former  de- 
cisions, the  instruction  given  could  only  have 
U-en  sanctioned  on  the  supposition  that  the  ves- 
sel had  actually  terminated  her  voyage,  But 
here  it  is  contended  that  this  court  stand  com- 
23*]  mltted  by  an  admission  *in  the  case  of 
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OtU  V.  Bacon;^  that  a  destination  to  Barnstable 
is  satisfied  by  an  arrival  in  Hyannis  Bay. 

We  have  looked  into  the  repord  in  that  case, 
and  find  that  it  will  support  no  such  inference. 
It  is  true  that  Mud-hole,  the  place  at  which 
the  vessel  had  arrived  in  that  case,  is  in  Hyan- 
nis Bay.  But  the  question  of  fact  did  not  arise, 
for  the  collector  had  ac(|uiesced  iu  the  termina- 
tion of  the  voyage  there,  by  actually  granting 
a  permit  to  land.  And  tlie  grant  of  the  permit 
was  expressly  made  a  ground,  in  the  state  court, 
of  the  mstruction  to  the  jury.  Xow^,  it  is  not  in- 
dispensable to  the  ternunation  of  the  voyage 
that  the  vessel  should  arrive  at  the  terminus  (td 
quern  she  was  destined.  It  may  as  well  be  pro- 
duced by  stranding,  by  stress  of  weather,  or  by 
any  other  cause  inducing  her  to  enter  another 
port,  honestly,  with  a  view  to  terminate  her 
voyage.  But  if  a  vessel,  not  actually  arriving 
at  her  port  of  destination,  excites  an  honest  sus- 
picion in  the  mind  of  the  collector  that  her  de- 
mand of  a  permit  was  merely  colorable,  w^e  are- 
of  opinion  that  this  can  neither  be  held  to  be 
an  actual  or  admitted  termination  of  the  voy- 
age, so  as  to  preclude  the  right  of  detention. 
Ilad  the  destination  in  this  case  Ix'cn  generally 
to  Barnstable,  or  the  town  of  Barnstable,  there 
may  have  been  some  color  of  ground  for  argu- 
ing that  her  arrival  at  Ilyannis  was  the  termi- 
nation of  her  voyage;  but  as  the  destination 
was  expre.ssly  to  Barnstable  or  Bass  River, 
within  the  county  of  *Barn8table,  her  [*2i 
arrival  at  one  or  the  other  of  those  places  was 
indispensible  to  the  termination  of  her  voyage, 
supposing  her  really,  in  fact,  to  have  had  m> 
ulterior  destination. 

But  a  destination  may  be  colorable,  and  in- 
tended only  to  mask  an  ulterior  and  illegal  des- 
tination; and  hence,  we  are  of  opinion  that, 
unless  the  fact  be  conceded  by  some  such  une- 
quivocal act  as  was  done  by  the  collector  in  the- 
case  of  Otis  v.  Baron,  it  is  a  question  which 
ought  to  be  left  in  the  instruction  of  the  court 
open  to  the  jury.  And  that  if  any  positive  in- 
struction on  the  subject  had  been  given  to  the 
jury  in  this  cause,  it  ought  to  have  been  iu 
favor  of  the  defendant,  as  the  arrival  in  Hyan- 
nis Bay  would  not  have  been  deemed  a  legal 
termination  of  the  voyage,  either  on  a  policy  of 
insurance,  a  charter-party,  l)ottomr}'  bonrf,  or 
any  other  maritime  contract. 

A  majority  of  the  court  are  therefore  of 
opinion  that  the  court  of  Massachusetts  erred 
in  this  case,  and  that  the  judgment  ought  to  be 
reversed. 

Stoky,  J. ,  did  not  sit  in  this  cause. 

Judgment  reversed. 


•[local  law.] 


f25. 


M'lVER  ET  AL.,  LESSEES,  v.  RAG  AN  et  al. 

Where  the  plaintiffs  in  ejectment  claimed  under 
airrantfrom  the  state  of  North  (^urolina,  compre- 
hending- the  lands  for  which  the  suit  was  brou^rht, 
and  the  defendants  claimed  under  a  Junior  patent, 
and  a  possession  of  seven  years,  which,  by  the  stat- 
utes of  that  state  and  Tennessee,  constitutes  a  bar 
to  the  action,  If  the  possession  be  under  color  ot 
title.    To  repel  this  defense,  the  plaintiffs  proved 
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that  no  corner  or  course  of  the  ^rant.  under  which 
they  claimed,  was  marked,  except  the  beffinnlng* 
corner;  that  the  be^inninff  and  nearly  the  whole 
land,  and  all  the  corners,  except  one,  were  within 
the  Cherokee  Indian  boundary,  not  having  been 
ceded  to  the  United  States,  until  the  year  1800, 
within  seven  years  from  which  time  the  suit  was 
brougrht;  but  the  land  in  the  defendant's  posses- 
sion, and  for  which  the  suit  was  brougrht,  did  not  lie 
within  the  Indian  boundary.  It  was  held  that, 
notwithstandinsr  the  laws  of  the  United  States  pro- 
hibited all  persons  from  surveyingr  or  marking  any 
lands  within  the  Indian  territory,  and  the  plaintiffs 
could  not,  therefore,  survey  the  land  granted  to 
them,  the  defendants  were  entitled  to  hold  the  part 
possessed  by  them  for  the  period  of  seven  years 
under  color  of  title. 

ERROR  to  the  Circuit  Court  for  the  District 
of  West  Tennessee. 

The  plaintiffs  in  error  brought  an  ejectment 
in  that  court  for  5,000  acres  of  land,  in  posses- 
sion of  the  defendant,  Ragan,  and  on  the  trial 
gave  in  evidence  a  grant  from  the  state  of 
North  Carolina,  of  40,000  acres,  comprehend- 
ing the  lands  for  which  the  suit  was  instituted. 

The  defendants  claimed,  under  a  junior  pat- 
ent to  Mabane.  and  a  possession  of  seven  years 
held  by  Ragan,  which,  by  the  statutes  of  North 
26*]  Carolina  and  *Tennessee,  constitutes  a 
bar  to  the  action,  if  the  possession  be  under 
color  of  title. 

To  repel  this  defense,  the  plaintiffs  proved 
that  no  corner  or  course  of  the  grant,  under 
which  they  claimed,  was  marked,  except  the 
beginning  corner.  That  the  beginning,  and 
nearly  the  whole  land,  and  all  the  comers,  ex- 
cept one,  were  within  the  Indian  boundary,  be- 
ing part  of  the  lands  reserved  by  treaty  for  the 
Cherokee  Indians.  These  lands  were  not  ceded 
to  the  United  States  until  the  year  1806,  within 
seven  years  from  which  time  this  suit  was  insti- 
tuted. But  the  land,  in  possession  of  the  de- 
fendant, Ragan.  and  for  which  this  ejectment 
was  brought,  did  not  lie  within  the  Indian 
boundary." 

The  laws  of  the  United  States  prohibited  all 
persons  from  surveying  or  marking  any  lands 
within  the  country  reserved  by  treaty  for  the 
Indians. 

Upon  this  testimony  the  counsel  for  the 
plaintiffs  requested  the  court  to  instruct  the 
jury  that  "the  act  of  limitations  would  not 
*  *  run  against  the  plaintiffs  for  any  part  of  the 
' '  .said  tract,  although  such  part  should  be  out 
*•  of  the  Indian  boundary,  until  the  Indian  title 
**  was  extinguished  to  that  part  of  the  tract 
* '  which  includes  the  beginning  comer,  and  the 
*'  lines  running  from  it,  so  as  to  enable  them  to 
**  survey  their  land,  and  prove  the  defendant  to 
*' be  within  their  grant."  But  the  judge  in- 
structed the  jury  that,  ''although  the  Indian 
'*  boundary  included  the  be^nning  comer,  and 
•'  part  of  tlie  lines  of  the  said  tract,  yet,  if  the 
**  defendants  had  actual  possession  of  part  of  the 
''said  tract,  not  so  included  within  the  said  Indi- 
"  an  boundary,  and  retained  possession  thereof 
27*]  **  for  seven  *years,  without  any  suit  being 
"commenced,  the  plaintiff  would  thereby  be 
"  barred  from  a  recovery." 

To  this  opinion  the  plaintiffs,  by  their  coun- 
sel, excepted. 

The  jur}'^  found  a  verdict  for  the  defendants, 
on  which  a  judgment  was  rendered,  and  the 
cause  was  brought  before  this  court  by  writ  of 
error. 

Swann  and  Campbell,  for  the  plaintiffs  in  er- 
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ror  and  in  ejectment.  1.  Statutes  of  limita- 
tions, all  over  the  world,  except  certain  cases 
of  a  peculiar  nature  from  their  operation;  and 
the  impediment  in  this  case  is  anala^ous  to  the 
exceptions  expressly  provided.  The  case  of 
civil  war  interrupting  all  the  proceedings  in 
courts  of  justice  is  not  stronger  than  the  pres- 
ent; the  omission  in  the  statute  ought,  there- 
fore, to  be  supplied  by  judicial  equity.  2.  The 
act  of  the  80th  of  March,  1802,  ch.  13.  sec.  5, 
prohibits  the  surveying,  or  attempting  to  sur- 
vey, or  designating  any  of  the  boundaries,  &c. , 
of  lands  within  the  Indian  territory,  under  se- 
vere penalties;  and  the  party  could  not  have 
obtained  a  passport  from  the  officers  authorized 
to  grant  it  by  the  third  section  of  the  act,  in  or- 
der to  survey  lands,  but  merely  to  go  into  the 
Indian  country  for  any  lawful  purpose.  3.  The 
record  does  not  regularly  deauce  the  defend- 
ant's title.  There  is  no  presumption  raised 
that  Ragan  continued  his  possession  under  Ma- 
bane,  and  without  it,  that  possession  would  not 
be  under  color  of  title,  according  to  the  statutes 
of  limitation  of  North  Carolina  and  Tennessee, 
and  the  decision  *of  this  court  in  the  case  [*28 
of  PattorCn  Lessee  v.  Easton.  ^ 

JoTies  and  Thanias,  contra.  The  exceptions 
in  the  statute  of  limitations  (which  statute  gives 
the  right  of  property  as  well  as  of  possession) 
are  expressed  by  the  legislature,  and  cannot 
be  multiplied  by  implication.  But  supposing 
the  statute  not  to  apply  to  lands  within  the 
Indian  boundary;  the  lands  held  by  the  de- 
fendant was  not  within  the  Indian  boundary, 
and  therefore  the  limitation  applies  to  it.  If 
the  plaintiffs  had  institute  a  suit,  they  might 
have  entered  the  Indian  country,  under  an  or- 
der of  court,  and  surveyed  the  lands.  The 
character  of  the  defendants'  possession,  and 
not  that  of  the  plaintiffs,  is  to  determine  the 
right  of  property. 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  and  after  stating  the  facts,  proceed- 
ed as  follows  > 

It  is  contended,  by  the  plaintiffs  in  error, 
that  the  judge  misconstrued  the  law  in  his  in- 
structions to  the  jury. 

The  case  is  admitted  to  be  within  the  act  of 
limitations  of  the  state  of  Tennessee,  and  not 
within  the  letter  of  the  exceptions.  But  it  is 
contended  that,  as  the  plaintiffs  were  disabled, 
by  statute,  from  surveying  their  land,  and,  con- 
sequently, from  prosecuting  this  suit  with  ef- 
fect, they  must  be  excused  from  *bring-  [*20 
in^it;  and  are  within  the  ec^uity,  though  not 
within  the  letter  of  the  exceptions. 

The  statute  of  limitations  is  intended,  not  for 
the  punishment  of  those  who  neglect  to  assert 
their  rights  by  suit,  but  for  the  protection  of 
those  who  hav^  remained  in  possession  under 
color  of  a  title  believed  to  be  ^ood.  The  pos- 
session of  the  defendants  being  of  lands  not 
within  the  Indian  territory,  and  Deing  in  itself 
legal,  no  reason  exists,  as  connected  with  that 
possession,  why  it  should  not  avail  them  and 
perfect  their  title  as  intended  by  the  act. 

The  claim  of  the  plaintiffs  to  be  excepted 
from  the  operation  of  the  act  is  founded,  so  far 
as  respects  this  point,  not  on  the  character  of 
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the  defendants'  poasession,  but  on  the  impedi- 
ments to  the  assertion  of  their  own  title. 

Wherever  the  situation  of  a  party  was  such 
as,  in  the  opinion  of  the  legislature,  to  furnish 
a  motive  for  excepting  him  from  the  operation 
of  the  law,  the  legislature  has  made  the  excep- 
tion. It  would  he  going  far  for  this  court  to 
add  to  those  exceptions.  It  is  admitted  that 
the  case  of  the  plaintiffs  is  not  within  them, 
but  it  is  contended  to  be  within  the  same  equity 
with  those  which  have  been  taken  out  of  the 
statute;  as  where  the  courts  of  a  country  arc 
clnsed  so  that  no  suits  can  be  instituted. 

This  proposition  cannot  be  admitted.  The 
<litficulties  under  which  the  plaintiffs  labored 
rtspected  the  trial,  not  the  institution  of  their 
>uit.  There  was  no  obstruction  to  the  bring- 
in  2  of  this  ejectment  at  an  earlier  day.  If,  at 
30*]  the  trial,  a  survey  had  been  ♦found  in- 
dispensable to  the  justice  of  the  cau.se,  the 
H)imd  discretion  of  the  court  would  have  been 
exercised  on  a  motion  for  a  continuance.  Had 
>uch  a  motion  been  overruled,  the  plaintiffs 
would  have  been  in  the  condition  of  all  those 
who,  from  causes  which  they  cannot  control, 
are  unable  to  obtain  that  testimony  which  will 
e-itablish  their  rights.  If  this  difficulty  be  pro- 
duced by  the  legislative  power,  the  same  power 
might  provide  a  remedy ;  but  courts  cannot,  on 
that  account,  insert  in  the  statute  of  limitations 
an  exception  which  the  statute  does  not  con- 
tain. It  hajB  never  been  determined  that  the 
impossibility  of  bringing  a  case  to  a  successful 
'-f^ne,  from  causes  of  uncertain  duration,  though 
created  by  the  legislature,  shall  take  such  case 
out  of  the  operation  of  the  act  of  limitations 
unless  the  legislature  shall  so  declare  its  will. 

It  has  also  been  contended  that  in  this  case 
the  possession  is  not  under  color  of  title. 

The  ejectment  was  served  on  Ragan,  who 
was  the  tenant  in  possession,  and,  on  his  mo- 
tion, David  Mabaneand  John  Thomson,  execu- 
tors of  the  last  will  and  testament  of  James 
Mabane,  deceased,  and  landlords  to  the  said 
Henry  Ragan,  were  admitted  as  defendants 
with  him  in  the  cause.  At  the  trial  they  pro- 
duced a  grant  for  the  land  in  controversy  to 
James  Mabane,  and  proved  **  that  Ragan  took 
possession  of  the  same,  under  James  Mabane, 
the  grantee,  in  1804,  and  continued  to  occupy 
the  same  ever  since." 

It  is  argued  that,  though  Ragan  is  stated  to 
have  taken  possession  under  Mabane,  he  is  not 
Si*]  stated  to  *have  continued  that  possession 
under  Mabane,  and  this  court  will  not  presume 
that  he  did  so.  Without  such  presumption,  his 
{KKsession,  it  is  said,  would  not  be  under  color 
of  title,  and,  consequently,  would  lie  no  bar 
to  the  action  according  to  the  statute  of  Ten- 
nessee. 

The  court  cannot  yield  it?  assent  to  this  hyper- 
criti(;^8m  on  the  language  of  the  exceptions. 
Tlie  representatives  of  Mabane  came  in  as  de- 
fendants, and  plead  the  general  issue.  They 
are  stated  on  the  record  to  be  the  landlords  of 
liagan.  When  Ragan  is  said  to  have  taken 
possession  under  Mabane,  and  to  have  continued 
to  occupy  the  land,  the  fair  inference  is  that 
the  possession  was  continued  under  the  same 
right  by  which  it  was  originally  taken.  Neither 
the  statement  of  the  counsel  nor  the  opinion  of 
the  court  turns,  in  any  degree,  on  the  nature 
and  character  of  Ragan's  possession,  but  on  the 
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disability  of  the  plaintiffs  to  survey  their  land. 
For  all  these  reasons  this  court  is  decidedly  of 
opinion  that  the  possession  of  Ragan  was  the 
possession  of  Mabane,  and  was  under  color  of 
title. 

Judgment  affirmed. 


Approved  -  9  How.  520. 

Cited— U  Wheat.  198;  12  Pet.74«;  21  How.  238;  6 
Wall.  642;  14  Wall.  146;  3  Cranch.  C.  C.  248;  11  Bank. 
Keif.  363;  13  Bank.  Re(f.  306;  1  Woods.  164;  2  Curt. 
485;  4  Ben.  465;  Heaip.  634. 
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H..  in  contemplation  of  marriage  with  B.,  gave  a 
bond  for  $5,000,  and  interest  to  trustees,  to  secure 
to  B.  a  support,  durin^r  the  marriagre,  and  after  the 
death  of  H.,  in  case  she  should  survive  him,  and  to 
their  child  or  children,  in  case  he  should  survive 
her;  with  condition  that  if  H.  should,  within  the 
time  of  his  life,  or  within  one  year  after  the  mar- 
riag^e  (whichsoever  of  the  said  terms  should  first 
expire),  convey  to  the  trustee  some  good  estate, 
real  or  pernonal,  sufficient  to  secure  the  annual  pay- 
ment of  $300  for  the  separate  use  of  his  wiJe  durlnir 
the  marriage,  and  also  sufficient  to  secure  the  pay- 
ment of  the  said  $5,000  to  her  use  in  ca^  she  should 
survive  her  husband,  to  be  paid  within  six  months 
after  his  death;  and  in  case  of  her  death  before  her 
husband,  to  be  paid  to  their  child  or  children ;  or, 
if  J  I.  should  die  before  B.,  and  by  his  will  should. 
witMin  a  yc^r  from  its  date,  make  such  devises  and 
bequests  as  should  be  adequate  to  these  provisions, 
then  the  bond  to  be  void.  H,  died,  leavinu-  his  widow 
B.  and  a  son,  havlnir  by  his  last  will  devised  a  ti-aot 
of  1,000  acres  of  land  in  the  Mississippi  territory  to 
his  son  in  fee ;  a  tract  of  10,000  acres  in  Kentucky, 
equally  between  his  wife  and  son,  with  a  devise 
over  to  her  in  fee  of  the  scm's  moiety,  if  he  died  be- 
fore he  attained  "  the  lawful  ag-e  to  will  it  away." 
And  the  residue  of  his  estate,  real  and  personal,  to 
be  divided  equally  between  his  wife  and  son  with 
the  same  oontint^ent  devise  over  to  her  as  with  re- 
g-ard  to  the  tract  of  10,000  acres  of  land.  The  value 
of  the  property  thus  devised  to  her,  beside  the  con- 
tingrent  interest,  mijfht  have  been  estimated,  at  the 
time  of  H.'s  death,  at  $5,000.  B.  subse<iuently  died, 
havin^r  made  a  nuncupative  will,  by  which  she  de- 
vised all  her  estate,  "  whether  vested  in  her  by  the 
wiU  of  her  deceased  husband  or  otherwise,"  to  be 
divided  between  her  son  and  the  plaintiff  below 
(Bryant),  with  a  contingent  devise  of  the  whole  to 
the  survivor.  The  son  afterwards  died,  and  the 
plaintiff  brougrht  this  bill  to  charg>e  the  lands  of  H. 
with  the  payment  of  the  bond  for  $5,000,  and  inter- 
est, to  which  the  plaintiff  derived  his  right  under 
the  nuncupative  will  of  B. 

By  the  laws  of  Kentucky  this  will  did  not  pass  the 
real  estate  of  the  testator,  but  wassuffit:ient  to  pass 
her  personal  estate,  including  the  bond. 

*Held,  that  the  provision  made  in  the  will  of  r*33 
H.  for  his  wife,  must  be  taken  in  satisfaction  of  the 
bond,  but  subject  to  her  liberty  to  elect  between 
the  provision  under  the  will  and  the  bond,  and  that 
this  privilege  was  extended  to  her  devisee,  the 
plaintiff. 

Actual  maintenance  is  equivalent  to  the  pay- 
ment of  a  sum  secured  for  separate  maintenance, 
and.  therefore,  interest  upon  the  bond  during  the 
husband's  life-time  was  not  allowed. 

Under  all  the  circumstances  of  the  case,  it  was 
determined  that  the  bond  was  chargeable  on  the 
residue  of  the  estate,  and  of  this  the  personality 
first  in  order. 

APPEAL  from  the  Circuit  Court  for  the 
District  of  Pennsylvania.  This  cause 
was  argued  by  Kei/  and  Hopkinson  for  the  ap- 
pellants and  defendants,  and  by  Jonen  for  the 
plaint  itts  and  respondents. 
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Johnson,  J.y  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  in  equity,  in 
the  District  of  Pennsylvania,  on  a  bill  filed  by 
Thomas  Y.  Brvant,  against  the  legal  repre- 
sentatives of  John  Hare. 

The  object  of  the  bill  is  to  charge  the  lands 
of  Andrew  Hare,  now  deceased,  through  John 
Hare,  to  the  appellants,  defendants  in  the  court 
below,  with  the  payment  of  a  bond  for  $5,000, 
and  interest,  given  by  Andrew  Hare,  in  con- 
templation of  marriage  with  Margaret  Bryant, 
the  mother  of  John  Hare. 

The  land  lies  partly  in  the  state  of  Kentucky, 
and  partly  in  the  Mississippi  territory,  and  five 
of  the  defendants  live  in  the  state  of  Pennsvl- 
vania,  the  sixth  in  the  state  of  Virginia.  The 
34*]  bill  was  originally  *filed  against  all  six  of 
the  legal  representatives  of  John  Hare;  but  the 
name  of  Mary  Dickinson,  the  resident  in  Vir- 
ginia, being  stricken  out  by  leave  of  court,  five 
only  were  made  defendants  below. 

The  bond  is  executed  to  George  Hunter  and 
William  Hunter,  two  of  these  appellants.  The 
penalty  is  in  the  usual  form,  and  bears  date  the 
10th  of  November,  17b9.  The  condition  is  in 
these  words:  "Whereas,  by  the  permission  of 
God,  a  marriage  is  intended  to  be  had  and  sol- 
enmized  between  the  above  bound  Andrew 
Hare,  and  Margaret  Bryant,  of  the  city  of  Phil- 
adelphia, spinster,  and  the  said  Andrew  Hare, 
in  consideration  of  the  said  marriage,  and  to 
secure  a  decent  and  competent  support  to  and 
for  his  said  intended  wife,  as  well  during  the 
marriage  as  after  his  death,  in  case  she  should 
survive  him,  and  to  all  and  eveiy  the  child  or 
children  which  may  be  born  of  the  said  mar- 
riage, in  case  he  should  survive  her,  hath  agreed 
that  the  sum  of  5,000  Mexican  dollars,  part  of 
the  estate  whereof,  by  the  blessing  of  God,  he 
is  now  possessed,  and  the  interest  and  income 
thereof  accruing  annually  should  be  vested  in 
trustees,  for  the  sole  and  separate  use  of  the 
said  Margaret  Bnrant,  his  intended  wife,  or  the 
children  born  of  her  body,  in  the  manner  here- 
inafter mentioned.  Now,  the  conditions  of  the 
above  obligation  is  such,  that  if  the  said  An- 
drew^ Hare  do,  and  shall,  within  the  time  of  his 
Ufe,  or  within  the  term  of  one  year  after  the 
marriage  shall  take  effect  (whichsoever  of  the 
said  terms  shall  first  expire),  convey  and  assure 
to  the  above  named  George  and  William  Hun- 
35*]  tcr,  the  next  ♦friends  of  the  said  Marga- 
ret Bryant,  and  trustees  by  her  for  this  special 
purpose  chosen,  or  the  survivor  of  them,  or  his 
heirs,  executors,  administrators  or  assigns,  some 
good  estate,  real  or  personal,  sufficient  to  secure 
the  payment  of  800  Mexican  dollars,  as  afore- 
said, to  the  trustees,  or  the  survivor  of  them,  on 
every  the  10th  day  of  November,  in  every  year 
after  the  date  hereof,  for  the  sole  and  separate 
use  of  the  said  Margaret,  his  intended  wife, 
during  the  intended  marriage;  which  annual 

Eayment  shall  be  at  her  own  disposal,  and  shall 
e  paid  upon  her  own  orders  or  receipts,  inde- 
pendent and  free  from  the  intermeddling  charge 
or  control  of  her  said  intended  husband,  and 
shall  not  be  liable  to  any  of  his  contracts,  debts, 
or  engagements  whatsoever,  and  also  sufficient 
to  secure  the  payment  of  the  sum  of  $5,000,  as 
aforesaid,  to  and  for  the  sole  use  of  the  said 
Margaret,  in  case  she  shall  sui-vive  her  said  in- 
tended husband,  to  be  paid  to  the  said  trustees, 
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or  the  survivor  of  them,  for  her  use  within  six 
months  next  after  the  death  of  her  said  intended 
husband,  and  in  case  of  her  death  before  her  said 
intended  husband,  to  be  paid  to  the  said  trus- 
tees, or  the  survivor  of  them,  for  the  use  of  all 
and  every  of  the  child  or  children  of  the  said 
Margaret,  to  be  bom  in  pursuance  of  the  inten- 
ded marriage,  to  be  equally  divided  amongst 
them,  if  more  than  one,  but  if  but  one,  then  the 
whole  to  the  use  of  the  said  one.  Or,  if  the 
said  Andrew  Hare  shall  die  before  the  said 
Margaret,  and  by  his  testament  and  last  will 
shall,  within  the  said  year  from  the  date  here- 
of, give  and  bequeath  to  her  such  estates,  lega- 
cies, bequests  *and  provisions,  as  shall  be  [*3G 
fully  adequate  to  the  provisions  here  intended 
to  be  made  for  her,  and  her  child  or  children; 
then,  and  in  either  of  the  said  cases,  the  above 
written  obligation  shall  be  void,  otherwise  the 
same  shall  remain  in  full  force  and  virtue  at 
law,  in  this  state  of  Pennsylvania,  and  in  all 
other  states  or  kingdoms  whatever." 

The  marriage  accordingly  took  effect,  and  ex- 
cept when  the  husband  was  necessarily  absent, 
in  prosecution  of  his  business  as  a  merchant,, 
the  parties  lived  constantly  together  in  great 
harmony,  and  in  a  style  fully  consonant  with 
the  husband's  resources.  In  1793  he  established 
himself  in  Lexin^on,  Kentucky,  and  was  en 
gaged  in  mercantile  transactions  until  his  death, 
which  happened  in  1799. 

By  his  will  Andrew  Hare  devised  a  tract  of 
1,000  acres  of  land  lying  in  the  Mississippi  ter- 
ritory to  his  son  John,  in  fee.  A  tract  of  10,00^ 
acres  in  the  state  of  Kentucky  equally  between 
his  wife  and  son,  with  a  devise  over  to  her  in 
fee  of  the  son's  moiety  if  he  died  before  he  at- 
tained *'  the  lawful  age  to  will  it  away,"  And 
the  rest  and  residue  of  his  estate,  real  and  per- 
sonal, he  gives  to  be  equally  divided  betw  een 
his  wife  and  son,  with  the  same  contingent  de- 
vise over  to  her  as  is  given  with  rega^  to  the 
Kentucky  tract  of  10,000  acres.  The  value  of 
the  property  thus  devised  to  her,  independent 
of  the  contingent  interest  which  has  since  fal- 
len, might  reasonably  have  been  estimated  at 
the  time  of  the  testator's  death  at  about  five 
thousand  dollars. 

In  1801,  about  eighteen  months  after  the  hus- 
band, the  wife  died;  after  having  made  a  nun- 
cupative ♦will,  by  which  she  devised  all  [*37 
her  estate,  '*  whether  vested  in  her  by  the  w^ill 
of  Andrew  Hare,  her  deceased  husband,  or  oth- 
erwise," to  be  divided  between  her  son  John 
and  the  complainant  below,  Thomas  Y.  Bryant, 
with  a  contingent  devise  of  the  whole  to  the 
survivor. 

John  Hare  died,  aged  about  11  years;  and 
under  this  nuncupative  will  it  is  that  Thomas 
Y.  Bryant  derives  his  right  to  this  bond.  Ac- 
cording to  the  laws, of  Kentucky  this  will  was 
not  sumcient  to  pass  the  landed  estate  of , Mar- 
garet Hare,  but  it  is  good  as  to  the  personal  es- 
tate, including  the  bond,  which  was  the  subject 
of  this  suit. 

The  defense  set  up  in  the  answer  below  is, 
that  the  provision  made  in  the  will  of  the  hus- 
band for  his  wife  must  be  taken  in  satisfaction 
of  this  bond,  inasmuch  as  he  would  otherwise 
have  left  his  child,  who  ought  to  luive  been, 
and  evidently  was,  the  primary  object  of  his 
care,  probably  destitute  of  support.  Anti  this 
court  unanimously  acquiesce  in  the  correctness^ 
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of  this  reasoning.  For,  every  bequest  is  but  a 
bounty,  and  a  t^unty  must  be  taken  as  it  is  giv- 
en. Positive  words  are  not  indispensably  nec- 
easary  to  attach  a  condition.  It  may  arise  from 
implication,  and  ^ow  out  of  a  combination  of 
circumstances  which  go  to  show  that  without 
attaching  such  condition  to  a  bequest  the  pri- 
mary views  and  prominent  duties  of  the  testator 
will  be  pretermitted.  In  this  case,  in  addition 
to  the  striking  improbability  of  the  testator's 
intending  to  leave  his  child  destitute,  or  even 
dependent,  there  are  two  circumstances  which 
38*]  tend  to  show  that  the  testator  had  no  *ex- 
pectation  that,  in  addition  to  the  provision  for 
his  widow,  his  estate  was  to  be  made  liable  for 
this  heavy  debt.  First.  The  condition  of  the  bond 
holds  out  the  alternative  of  making  provision 
by  will,  in  satisfaction  of  it.  And,  tuthough  we 
do  not  accede  to  the  construction  contended  for, 
that  this  necessarily  extended  to  his  whole  life, 
but  think  it  was,  in  legal  strictness,  limited  by 
the  latter  words  of  the  condition  to  his  death 
within  one  year,  yet  the  words  in  the  prior  part 
of  the  condition  "within  the  term  of  his  life," 
were  well  calculated  to  excite  in  the  mind  of  a 
man  whose  habits  of  thinking  had  not  been  cor- 
rected by  technical  exercise,  an  idea  that  he  was 
le«:allv,  as  well  as  conscientiously,  complying 
with  his  obligation  when  executmg  this  will. 
Second.  The  principal  part  of  his  Ifcunty  to 
his  wife  consists  of  the  one-half  of  the  rest  and 
residue  of  his  estate,  with  a  contingent  devise 
over  to  her  of  the  other  half  on  the  decease  of 
his  son ;  thus  disposing  of  the  whole,  and  giving 
to  her  the  one-half  of  the  natural  and  ordinary 
fund  for  the  payment  of  this  bond ;  a  disposi- 
tion of  his  effects  that  would  have  been  idle  un- 
der the  supposition  that  this  bond  was  to  be  ex- 
acted of  his  estate. 

But,  in  the  actual  state  of  the  rights  and  in- 
terests of  these  parties,  at  least  in  the  view  which 
this  court  takes  of  them,  this  question  becomes 
a  very  immaterial  one.  For,  the  complainant, 
Brj'ant,  acquires  nothing  of  the  estate  of  An- 
drew Hare,  under  the  will  of  Mrs.  Hare,  but 
that  part  of  the  personality  which  she  acquired 
under  the  residuary  bequest  of  her  husband. 
39*]  And  this  being  unquestionably  the  *f  und 
first  to  be  applied  to  the  payment  of  debts,  it 
mast,  in  his  hands,  be  first  subjected  to  the  pay- 
ment of  this  debt.  It  is  only  as  connected  with 
Mrs.  Hare's  acquiescence  or  election  to  take 
under  the  will  that  the  question  of  satisfaction 
becomes  material.  In  which  case  we  should  be 
bound  to  dismiss  the  bill  altogether,  on  the 
^ound  of  satisfaction.  But  here  we  are  of  opin- 
ion that  the  evidence  of  election  is  not  suffi- 
cient to  bind  Mrs.  Hare.  That  she  was  perfect- 
ly^ at  liberty  to  reject  the  provision  under  the 
will  of  her  husband,  and  rest  alone  on  her  bond,  | 
is  unquestionable.  And  if  this  election  was 
never  deliberately  made  in  her  life-time,  there 
can  be  no  reason  for  denying  the  extension  of  it 
to  her  representative,  Bryant.  He  now  makes 
that  election  in  demanding  the  payment  of  this 
bond,  and  we  conceive  that  nothing  unequivo- 
cally expressive  of  that  election  has  before  oc- 
curred, at  least  nothing  that  ought  to  preclude 
it.  If  the  will  had  expressly  given  the  property 
devised  to  her  in  satisfaction  of  this  bond,  she 
would  have  been  put  on  her  guard,  and  more 
cautious  conduct  might  have  been  required  of 
her;  but,  although  a  court  may  raise  the  impli- 
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cation,  she  was  not  bound  to  do  it,  and  her  mind 
was  not  necessarily  led  to  an  election.  It  is  true 
that  in  her  will  she  notices  the  property  acquir- 
ed under  her  husband's  will;  but  this  is  per- 
fectly consistent  with  the  idea  that  she  took, 
under  her  husband's  will,  something  in  addition 
to  her  interests  under  the  bond  independent  of 
that  will.  We  are  therefore  of  opinion  that  the 
complainant  is  entitled  to  satisfaction  of  this 
bond ;  and  as  in  the  course  of  events,  the  in- 
terests of  *the  obligees,  who  stood  in  [*40 
the  relation  of  trustees  to  Margaret  Bryant,  have 
become  hostile  to  those  of  the  cestui  que  trust, 
he  must  have  the  aid  of  this  court  to  enforce  it. 
The  only  questions,  then,  are,  how  the  bond 
shall  be  stated,  and  how  the  money  shall  be 
raised.  And  here  the  question  occurs,  on  the 
allowance  of  interest  during  the  husband's  life- 
time. 

On  this  subject  the  majority  of  the  court  is 
satisfied  that  actual  maintenance  is  equivalent 
to  the  payment  of  a  sum  secured  for  separate 
maintenance.  It  is  true  the  husband  cannot 
claim  his  election;  but.  if  the  wife  and  her 
trustees  never  demand  it,  it  is  considered  as  an 
acquiescence,  or  waiver,  on  their  part,  and  this 
court  will  not  afterwards  enforce  payment.  (2 
P.  Wms.,  84;  3  P.  Wms.,  855;  2  Atkin,  84;  4 
Bro.  Ch.  Cas.,  826.)  In  the  present  case,  there 
is  nothing  in  the  bond  that  holds  out  the  idea 
of  making  this  interest  an  accumulating  fund; 
no  demand  of  a  settlement  was  ever  made;  the 
parties  Uved  together  in  perfect  harmony,  and 
the  wife  was  maintained  in  a  style  fully  ade- 
quate to  the  provision  stipulated  for.  This  bond 
was  intended  as  a  provision  against  the  hus- 
band's inability  or  unwillingness  to  maintain 
his  wife ;  but  whilst  steadily  pursuing  his  avo- 
cation as  a  merchant,  and  faithfully  discharg- 
ing his  duties  as  a  husband,  the  retisonabTe 
conjecture  is.  that  it  was  thought  really  best 
for  his  family  not  to  withdraw  so  large  a  sum 
from  his  small  capital.  If  the  trustees  or  the 
wife  had  desired  that  the  settlement  should  be 
made  *in  pursuance  of  the  condition,  [*41 
they  might  have  demanded  it,  and  enforced  a 
compliance  at  law  or  in  equity.  We.  therefore, 
think  that  interest  on  the  bond  is  not  to  be 
computed  during  the  husband's  life. 

The  only  remaining  question  is,  how  the 
money  Is  to  be  raised,  or  on  what  funds  the 
bond  is  to  be  charged.  And  here  there  c^n 
be  no  doubt  that  the  first  fund  to  be  exhausted 
is  the  residue  of  the  estate ;  and  of  this,  the  per- 
sonal residue  first  in  order.  This,  of  coui*se, 
sweeps  all  that  part  of  Andrew  Hare's  estate 
that  Bryant  acquired  under  the  will  of  Mrs. 
Hare;  and  included  in  this  we  find  Hustin's 
bond  for  $3,272.86.  The  one-half  of  this  bond 
was  decreed  in  the  court  below  to  be  an  equi- 
table offset  against  Hare's  bond.  All  we  know 
on  the  subject  of  this  offset  is  extracted  from 
the  confessions  of  the  complainant  himself. 
From  these  it  appears  that  the  testator.  Hare, 
held  a  bond  of  Hustin's  for  the  delivery  of  a 
quantity  of  pork.  This  bond  it  was  purposed 
to  exchange  for  one  for  the  delivery  of  a  quan- 
tity of  tobacco,  and  the  testator,  in  his  life- 
time, dispatched  the  complainant  as  his  agent 
with  instructions  to  effectuate  the  exchange. 
To  enable  him  to  do  so,  he  assigned  the  bond 
for  the  pork  to  the  complainant,  instead  of  ex- 
ecuting a  common  power  of  attorney.  Whilst  ab- 
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sent  for  this  purpose,  and  before  he  had  completed 
the  arrangement  with  Hustin,  Hare  died;  and 
Bryant  proceeded  no  farther,  until  he  had  con- 
sulted Mrs.  Hare  and  Mr. Todd,  as  executrix  and 
executor  of  the  will  of  Hare,  on  the  propriety  of 
proceeding.  "On  conferring  with  Mrs.  Hare, 
and  advising  with  Mr.  Todd,"  to  use  Bryant's 
42*3  *own  equivocal  language,  he  effected  a 
negotiation,  and  having  received  the  tobacco, 
took  it  down  to  New  Orleans,  where,  not  meet- 
ing with  a  ready  sale,  he  deposited  it  with  one 
Moore,  the  factor  and  correspondent  of  Hare, 
in  his  life- lime.  He  took  Moore's  receipt  for 
the  tobacco  so  deposited,  and  all  that  we  are 
told  of  the  transaction  subsequently  is,  that  at 
the  instance  of  Mr.  Todd  he  assigned  that  re- 
ceipt to  some  house  under  the  firm  of  John  Jor- 
dan &  Co.,  but  who  they  were,  or  what  finally 
became  of  the  tobacco,  the  ca.se  does  not  show ; 
and,  for  aught  that  appears  to  us,  the  pro- 
ceeds of  that  adventure  may  at  this  day  lie  in 
the  hands  of  the  factor,  subject  to  the  order 
of  the  executor  of  Andrew  Hare. 

The  court  below  thought  these  facts  suffi- 
cient to  charge  Mrs.  Hare  with  one-half  the 
amount  of  Hustin's  bond.  But  this  court  are 
of  opinion  that  the  evidence  is  not  suflicent  for 
them  to  decide  finally  on  the  subject.  Although 
it  be  generally  true  that  the  executor,  who,  by 
taking  an  inferior  security  or  unreasonably  ex- 
tending time  of  payment,  brings  a  loss  upon 
his  testator's  estate,  shall  himself  be  liable,  yet 
there  are  many  objections  to  applying  that 
principle  to  this  case.  The  executor,  who  tiikes 
charge  of  the  affairs  of  a  man  in  trade,  must 
necessarily,  on  the  winding  up  of  his  affairs, 
be  allowed  a  reasonable  latitude  of  discretion, 
and  in  general,  where  there  is  manifest  fidelity, 
diligence,  and  ordinary  judgment  displayed, 
this  court  will  always  with  some  reluctance  en- 
force the  rigid  rules  which  cotu'ts  have  been 
obliged,  for  the  protection  of  estates,  to  im- 
pose upon  the  conduct  of  executors.  In  the 
principal  case  the  language  of  Thomas  Bry- 
4:3*]  ant  *is  by  no  means  positive  as  to  the 
consent  of  either  the  executor  or  executrix  to 
this  transaction.  He  says  that  he  did  it  **  after 
conferring  with  Mrs.  Hare,  and  advising  with 
Mr.  Todd."  But  it  does  not  follow  that  either 
of  them  assent^  because  they  were  consulted, 
or  that  they  did  anything  more  than  express  an 
opinion  on  the  expediency  of  the  measure. 
Neither  of  them  had  then  qualified,  nor  was 
it  at  all  certain  that  they  would  qualify,  and 
the  only  person  then  empowered  to  act  on  this 
subject  wa.s  Bryant  himself;  who,  by  virtue 
of  the  assignment  which  he  held,  possessed  a 
power  which  legally  survived  his  principal. 
Under  this  assignment  it  was  that  the  negotia- 
tion was  effected,  and  not  by  virtue  of  any 
power  derived  to  him ^from  the  supposed  assent 
of  the  executrix.  Moreover,  admitting  the  con- 
sent of  the  executrix,  it  is  still  doubtful  whether 
any  change  of  security  did  in  fact  take  place. 
For,  Hustin  still  remained  the  debtor — the  ar- 
ticles of  agreement  substituted  for  the  original 
bond  bear  the  aspect  of  the  purchase  of  a  bond 
rather  than  the  relinquishment  of  an  advantage; 
the  greater  part,  if  not  the  whole  balance,  of 
the  original  debr  was  also  payable  in  tobacco ; 
and  if  the  loss  finally  sustained  proceeded,  as 
is  probable,  from  the  insolvencv  of  the  factor, 
and  not  the  reduced  value  of  the  commodity, 
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this  was  by  no  means  a  necessary  conse- 
quence of  the  change.  Upon  the  whole,  we 
are  of  opinion  that  the  estate  of  Margaret  Hare 
ought  not  in  this  mode,  and  upon  the  evidence 
now  before  us,  to  be  charged  with  any  part  of 
Hustin's  debt.  For  aught  we  know,  Bryant 
may  himself  be  liable  for  the  whole,  *by  [*44 
means  of  his  mismanagement  in  the  agency,  or 
it  may  be  in  the  power  of  the  defendants  to 
prove  such  acts  of  the  executrix  as  may  amount 
to  a  devastavit.  On  these  points  we  do  not 
mean  to  express  an  opinion  or  prejudice  the 
rights  of  the  ap])ellants;  we  only  mean  to  de- 
cide that  the  evidence  in  this  case  is  not  sufll- 
cient  to  sustain  this  discount. 

After  having  settled  these  principles,  the  de- 
cree below  must  be  reversed,  and  the  case 
remanded  for  such  further  proceedings  as  are 
necessary  to  carry  into  effect  the  views  of  this 
court.  But  as  onl^  five-sixths  of  the  land  are 
represented  in  this  court,  we  can  decree  for 
only  five-sixths  of  the  balance  of  the  bond. 
After  applying  to  it  the  residuary  personal 
estate,  for  the  balance  the  complainant  will 
have  to  pursue  his  remedy  against  Mary  Dick- 
inson, unless  the  representatives  shall  have  the 
prudence  voluntarily  to  join  in  any  sales  of 
land  that  may  be  made  under  this  decree. 

Decrbe. — Whereupon  it  is  ordered,  ad- 
judged, and  decreed,  that  the  decree  of  the 
Circuit  Court  of  Pennsylvania  District  be  re- 
versed and  annulled.  And  this  court  decrees : 
1st.  That  the  complainant,  Thomas  Y.  Bryant, 
is  entitled  to  recover  of  the  estate  of  Andrew 
Hare  the  sum  of  five  thousand  dollars,  with 
interest  thereon,  at  six  per  centum  per  annum 
from  the  day  of  the  death  of  the  said  Andrew. 
2d.  That  the  defendant,  George  Hunter,  do 
pay  to  the  complainant  in  the  court  below  the 
balance  in  his  hands  of  money  of  the  estate 
of  the  said  Andrew,  with  interest  at  the  same 
rate  from  the  day  it  was  *demanded  by  [*45 
the  said  complainant.  3d.  That  the  com- 
plainant, after  giving  credit  for  the  sum  that 
shall  be  thus  paid  him  by  the  said  defendant,  and 
all    other   sums   received    by  the   said  3far- 

Saret  in  her  life,  or  the  complainant  since  her 
eath,  from,  or  on  account  of,  the  estate  of  the 
said  Andrew,  as  well  as  the  value  of  any  part 
of  the  personal  residue  of  the  said  Andrew's  es- 
tate, which  may  have  come  to  their,  or  either 
of  their  hands  according  to  the  date  of  such 
receipts,  shall  have  the  aid  of  the  said  Circuit 
Court  to  compel  these  defendants  to  raise  by 
sale  (if  suflficient  for  that  purpose)  of  their  re- 
spective shares  of  the  real  estate  of  the  said 
Andrew,  descended  to  them,  five-sixths  of  the 
balance  that  shall  be  computed  to  be  due  on 
the  said  bond,  calculated  as  above  directed. 
And,  lastly,  that  the  cause  be  remanded  to  the 
Circuit  Court  for  further  proceedings. 
Decree  accardingly. 

ated— 8  Cliff,  leg. 


[common  law.] 

DUVALL  V.  CRAIG  et.  al. 

Variances  between  the  writ  and  declai-ation  are 
mutters  pleadable  in  at>ateineDt  onlv,  and  cannot  \\c 
taken  advantuffe  of  upon  general  demurrer  to  the 
deoliutition. 
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A  tnistee  is.  In  ^neral,  Ruable  only  in  equity; but 
if  he  chooses  to  bindhimAelf  by  a  personal  covenant 
he  is  liable  at  law  for  a  breach  thereof,  although 
he  describe  himself  as  covenantliifir  as  truntee. 
46*]  ♦Where  the  parties  to  a  deed  covenanted 
severally  a^^nst  their  own  acts  and  incum- 
brances, and  also  to  warrant  and  defend  against 
their  own  acts,  and  those  of  all  other  per- 
sons, with  an  indemnity  in  lands  of  an  e(iulva- 
lent  value  in  case  of  eviction;  it  waS  held  that 
these  covenants  were  independent,  and  that 
it  was  unnecessary  to  allege  in  the  declara- 
tion any  eviction,  or  any  demand  or  refusal  to 
indemnify  with  other  lands,  but  that  it  wjis  suffi- 
cient to  allege  a  prior  incumbrance  by  the  acts  of 
the  grantors,  &c.,  and  that  the  action  might  be 
maintained  on  the  first  covenant  in  order  to  recov- 
er pecuniary  damag<3s. 

\vhere  the  grantors  covenant  generalljr  against 
incumbrances  made  by  them,  it  may  be  construed 
as  extending  to  several,  as  well  as  joint  incum- 
brances. No  profert  of  a  deed  is  necessary  where 
it  i»  stated  only  as  inducement,  and  where  the 
plaintiff  is  neither  a  party  nor  privy  to  it. 

An  averment  of  an  eviction  under  an  elder  title 
i»  not  always  necessary  to  sustain  an  action  on  a 
covenant  against  incumbrances ;  if  the  grantee  be 
unable  to  obtain  possession  in  consequence  of  an 
existing  possession  or  seizin  by  a  person  claiming 
and  holding  under  an  elder  title,  it  is  equivalent  to 
an  eviction,  and  a  breach  of  the  covenant. 


ERROR  to  the  Circuit  for  the  District  Court 
of  Kentucky. 

The  capias  ad  respondendum  issued  in  this 
case  was  as  follows : '  *The  United  States  of  Amer- 
ica to  the  marshal  of  the  Kentucky  District, 
Greeting.  You  are  hereby  commanaed  to  take 
John  Craig,  Robert  Johnson,  and  Elijah  Craig, 
if  they  be  found  within  your  bailiwick,  and 
them  safely  keep  so  that  you  have  their  bodies 
before  the  judge  of  our  District  Court,  at  the 
capital  in  Frankfort,  on  the  first  Monday  in 
March  next,  to  answer  William  Duvall,  a  citi- 
35en  of  the  state  of  Virginia,  of  an  action  of 
covenant;  damages  fifty  thousand  dollars;  and 
have  then  and  there  this  writ.  In  testimony 
whereof.  Harry  Innes,  Esq.,  judge  of  our  said 
47*]  court,  hath  caused  the  *seal  thereof  to  be 
hereimto  affixed  thw  22d  day  of  January,  1804, 
and  of  our  independence  the  28th.  I'homas 
Tumstall,  C.  D.  C." 

Whereupon  the  plaintiff  declared  against 
John  Graig,  Robert  Johnson,  and  Elijah  Craig, 
in  covenant,  for  that  whereas,  on  the  28th  day 
of  February.  1795,  &c.,  the  said  John,  and  the 
said  Robert  and  Elijah,  as  trustees  to  the  said 
John,  by  their  certain  indenture  of  bar^n  and 
sale,  &c.,  did  grant,  bar^in,  sell,  alien,  and 
confirm  unto  the  said  plaintiff,  by  the  name  of 
William  Duvall,  of  tlie  city  of  Richmond  and 
state  of  Virginia,  his  heirs  and  assigns  forever, 
a  certain  tract  of  land  lying  and  bSing  in  the 
•itate  of  Kentucky,  &c.,  together  with  the  im- 
provements, water-courses,  profits,  and  appurte- 
nances whatsoever,  belonging,  or  in  any  wise 
appertaining;  and  the  reversion  and  remainder, 
and  remainders  and  profits,  thereof ;  and  all  the 
estate,  right,  title,  property,  and  demand  of 
them,  the  said  John  Craig,  and  Robert  John- 
son, and  Elijah  Craig,  trustees  for  the  said 
John  Craig,  of,  in,  and  to  the  same,  to  have 
and  to  hola  the  lands  thereby  conveyed  with  all 
and  singular  the  premises,  and  every  pnrt  and 
parcel  thereof  to  the  said  William  Duvall,  his 
heirs  and  ajssigns  forever,  to  the  only  proper 
use  and  behoof  of  him,  the  said  William,  his 
heirs  and  assigns  forever;  and  the  said  John 
Craig,  and  Robert  Johnson,  and  Elijah  Craig, 
tni'itees  to  the  said  John  Craig,  for  themselves, 
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their  heirs,  executors,  and  administrators,  did 
covenant,  promise,  and  agree,  to  and  with  the 
said  William  Duvall,  his  heirs  and  assigns,  that 
the  premises  before  mentioned,  *then  [*48 
were,  and  forever  after  should  be,  free  of  and 
from  all  former  and  other  gifts,  bargains,  sales, 
dower,  right  and  title  of  dow^er,  judgments,  ex- 
ecutions, titles,  troubles,  charges,  and  incum- 
brances whatsoever  done,  or  suffered  to  be 
done  by  them,  the  said  John  Craig,  and  Sarah, 
his  wife,  and  Robert  Johnson,  and  Elijah 
Craig,  trustees  for  the  said  John  Craig,  tis  by 
the  said  indenture  will  more  at  large  appear. 
And  the  said  W'illiam,  in  fact  saith  that  the 
premises  before  mentioned  were  not,  then  and 
there,  free  of  and  from  all  former  gifts,  grants, 
bargains,  sales,  titles,  troubles,  charges,  and 
incumbrances  w^hatsoever  done  and  suffered 
to  be  done  by  the  said  John  Craig,  and  Sarah, 
his  wife,  and  Robert  Johnson  and  Elijah  Craig, 
trustees  to  the  said  John  Craig.  But,  on  the 
contrary,  the  said  John  Craig  and  Robert  John- 
son, therefore,  to  wit,  on  the  11th  day  of  May, 
1785,  assigned  the  place  and  certificate  of  sur- 
vey of  said  land  to  a  certain  John  Hawkins 
Craig,  by  virtue  of  which  said  assignment, 
Patrick  Henry,  Governor  of  the  Commonw^ealth 
of  Virginia,  ^nted  the  said  land  to  said  John 
Hawkins  Craig,  and  his  heirs  forever,  by  letters 
patent,  dated  the  16th  day  of  September,  1785, 
and  now  here  shown  to  the  "court,  the  date 
whereof  is  the  day  and  year  aforesaid,  which 
said  patent  to  the  said  John  Hawkins  Craig, 
on  the  day  and  year  first  aforesaid,  at  the  dis- 
trict aforesaid,  was  in  full  force  and  virtue, 
contrary  to  the  covenant  aforesaid,  by  reason  erf 
which  said  assi^ment,  patent  and  incumbrance, 
the  said  William  hath  been  prevented  from 
having  and  enjoying  all  or  any  part  of  the 
premises  above  mentioned.  *And  there-  [*40 
upon  the  said  William  further  saith,  that  the 
defendants  aforesaid,  although  often  requested, 
have  not  kept  and  performed  their  covenant 
aforesaid,  &c.  To  which  declaration  there  was 
a  general  demurrer,  and  joinder  in  demurrer, 
and  a  judgment  thereupon  in  the  Circuit  Court 
for  the  defendants. 

The  indenture  referred  to  in  the  plaintiff's 
declaration  is  in  the  following  words:  "This 
indenture,  made  this  28th  day  of  February. 
1795,  between  John  Craig,  and  Sarah,  his  wife, 
and  Robert  Johnson  and  Elijah  Craig,  trustees 
for  the  said  John  Craig,  all  of  the  state  of  Ken- 
tucky, of  the  one  part,  and  William  Duvall,  of 
the  city  of  Richmond,  and  state  of  Virginia,  of 
the  other  part,  witnesseth,  that  the  said  John 
Craig,  for  and  in  consideration  of  the  sum  of 
two  thousand  pounds,  current  money  of  Ken- 
tucky,  to  him,  the  said  John  Craig,  in  hand 
paid,  the  receipt  whereof  they  do  hereby  ac- 
knowledge and  forever  acquit  and  discharge 
the  said  William  Duvall,  his  heirs,  executors, 
and  administrators,  have  granted,  bargained 
and  sold,  aliened  and  confirmed,  and  by  these 
presents  do  grant,  bargain  and  sell,  alien  and 
confirm,  unto  the  said  William  Duvall,  his 
heirs  and  assigns  forever,  a  certain  tract  of  land 
lying  and  being  in  the  state  of  Kentucky,  and 
now  county  of  Scott,  formerly  Fayette,  on  the 
waters  of  the  Ohio  River,  below  the  Big  Bone 
Lick  Creek,  it  being  the  same  lands  that  the  said 
John  Craig  covenanted  by  a  w^ri ting  obligatory, 
sealed  with  his  seal,  and  Sated  the  second  day 
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of  December,  1788,  to  convey  to  Samuel 
50*]  M'Craw,  of  the  city  of  Richmond,  *and 
wliich  said  writing  the  said  Samuel  M'Craw,  on 
the  back  thereof,  mdoreed  and  transferred  the 
same  on  the  27th  day  of  February,  1789,  to 
William  Reynolds,  and  which  is  bounded  as 
follows:  Beginning  at  a  poplar  and  small  ash 
corner,  to  William  Bledsoe,  about  thirty  miles 
nearly  a  south  course  from  the  mouth  of  Lick- 
ing; thence  S.  15,  E.  520  poles  with  the  said 
Bledoe's  line,  crossing  four  branches  to  an  ash 
and  beech ;  thence  8.  75,  W.  150  poles,  to  a  hick- 
ory and  beech ;  thence  S.  15,  E.  400  poles,  cross- 
ing a  branch  to  a  sugar  tree  and  beech,  near  a 
branch;  thence  8.  75,  W.  87  poles,  to  three 
beeches,  corner  to  Robert  Sanders;  thence  with 
his  line  S.  15,  E.  000  poles,  crossing  two 
branches  to  a  poplar  and  sugar  tree ;  thence  S. 
60  poles  to  a  sugar  tree  and  beech ;  thence  W. 
2,174  poles,  crossing  five  branches  to  a  large 
black  walnut;  thence  N.  1,  680  poles,  crossing 
a  large  creek  and  four  branches  to  a  sugar  tree 
and  ash;  thence  E.  2,006  poles,  crossing  five 
branches  to  the  beginning;  containing  twenty 
thousand  four  hundred  and  forty  acres,  togeth- 
er with  the  improvements,  water-courses,  pro- 
fits and  appurtenances  whatsoever  to  the  same 
belonging,  or  in  anywise  appertaining,  and  the 
reversion  and  reversions,  remainder  and  re- 
mainders, and  profits  thereof,  and  all  the  estate, 
right,  title,  property,  and  demand,  of  them,  the 
said  John  Craig  and  Sarah,  his  wife,  and  Rob- 
ert Johnson,  and  Elijah  Craig,  trustees  for  the 
said  John  Craig,  of,  in,  and  to  the  same,  to  have 
and  to  hold  the  land  hereby  conveyed,  with  all 
uid  singular  the  premises  and  every  part  and 
parcel  thereof,  to  the  said  William  Duvall,  his 
51*]  heirs  and  *assign8  forever,   to  the  only 

E roper  use  and  behoof  of  him,  the  said  William 
duvall,  his  heire  and  assigns  forever.  And  the 
said  John  Craig  and  Sarah,  his  wife,  and  Rob- 
ert Johnson  and  Elijah  Craig,  trustees  to  the 
said  John  Craig,  for  themselves,  their  heirs, 
executors,  and  administrators,  do  covenant, 
promise,  and  agree,  to  and  with  the  said  Wil- 
liam Duvall,  his  heirs  and  assigns,  by  these 
presents,  that  the  premises  before  mentioned 
now  are,  and  forever  after  shall  be,  free  of  and 
from  all  former  and  other  gifts,  grants,  bar- 
gains, sales,  dower,  right,  and  titles  of  dower, 
judgments,  executions,  title,  troubles,  charges, 
and  incumbrances  whatsoever  done,  or  suffered 
to  be  done,  by  the  said  John  Craig  and  Sarah, 
his  wife,  and  Robert  Johnson  and  Elijah  Craig, 
trustees  for  the  said  John  Craig.  And  the  said 
John  Craig  and  Sarah,  his  wife,  and  Robert 
Johnson,  and  Elijah  Craig,  trustees  for  the  said 
John  Craig,  and  their  heirs,  all  and  singular 
the  premises  hereby  bargained  and  sold,  with 
the  appurtenances,  unto  the  said  William  Du- 
vall, his  heirs  and  assigns,  against  him  the  said 
John  Craig  and  Sarah,  his  wife,  and  Robert 
Johnson,  and  Elijah  Craig,  trustees  for  the  said 
John  Craig,  and  their  heirs,  and  all  and  every 
person  whatsoever,  do  and  will  warrant  anS 
forever  defend  with  this  warranty,  and  no 
other,  to  wit,  that  if  the  said  land,  or  any  part 
thereof,  shall  at  anjr  time  be  taken  by  a  prior 
legal  claim,  or  claims,  that  then  and  in  such 
case  they,  the  said  John  Craig  and  Sarah,  his 
wife,  and  Robert  Johnson,  and  Elijah  Craig, 
trustees  for  the  said  John  Craig,  and  their  heirs, 
shall  make  good  to  the  said  William  Duvall 
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*and  his  heirs,  such  part  or  parts  so  lost,  [*52 
by  supplying  to  his  the  said  William  Duvall's 
use,  other  lands  in  fee  of  equal  quantity  and 
quality,  to  be  adjudged  of  by  two  or  more  hon- 
est, iudicious,  impartial  men,  mutually  chosen 
by  the  parties  for  ascertaining  the  same.  In 
witness  whereof  the  said  John  Craig  and  Sarah, 
his  wife,  and  Robert  Johnson,  and  Elijah  Craig, 
trustees  for  the  said  John  Craig,  have  hereunto 
set  their  hands  and  seals,  the  date  first  in  this 
indenture  written. 

John  Craig.        (l.  8.) 
Sarah  Craio.     (l.  s.) 
Robert  Johnson, 
*     Trustee  for  John  Craig.       (l.  b.) 
Elijah  Craio. 
Trustee  for  John  Craig.       (u  a.) 

Signed,  sealed,  and  deliver-  | 
ed  in  presence  of  j 

Charies  W.  Byrd. 
T.  S.  Threshly. 
Thomas  Corneal. 
Christopher  Greenup. 
Robert  Saunders. 
James  Taylor. 
Jos.  Wiggle  worth. 
George  Christy. "  » 

B.  Hardin,  for  the  plaintiff,  made  the  follow- 
ing points:  1.  That  the  variance  between  the 
writ  and  declaration,  as  to  the  description  of  the 
parties,  *was  immaterial.  Naming  two  of  [*53 
the  defendants  as  trustees,  is  only  deseriptto per- 
sondBy  and  could  not  alter  the  nature  of  the  cov- 
enant. 2.  Judgment  was  rightly  rendered 
against  the  defendants  in  their  inoividual  ca- 
pacity. 8.  It  was  unnecessary  to  aver  a  demand 
and  refusal  of  other  lands  of  equivalent  value 
as  an  indemnity,  this  covenant  not  bein?  sued 
upon ;  and  the  action  might  be  maintained  upon 
the  first  covenant  against  incumbrances  by  the 
parties  to  the  deed.  4.  That  the  breach  alleged 
in  the  declaration  was  sufficient.  5.  That  it 
was  unnecessary  to  make  profert  of  the  assign- 
ment described  in  the  breach. 

TaU)ot,  contra.  1.  The  variance  between  the 
writ  and  declaration  is  a  substantial  variance, 
and  is  therefore  available  on  general  demurrer. 
The  parties,  Robert  Johnson  and  Elijah  Craig, 
are  not  sued  in  their  fiduciary  character;  but 
they  are  declared  against  as  trustees  to  the  said 
John,  who  is  the  cestui  que  trvst,  and  could  not 
be  joined  in  an  action  at  law  with  the  trustees. 
They  covenanted  as  trustees,  and  a  court  of 
equity  is  the  proper  forum  in  which  they  ought 
to  be  sued.  2.  Having  covenanted  as  trustees, 
no  individual  judgment  could  be  rendered 
against  them.  3.  Supposing  the  trustees  to  be 
liable  in  their  individual  capacity,  the  two  cove- 
nants in  the  deed  are  to  be  construed  in  con- 
nection; the  clause  as  to  an  indemnity  with 
other  lands  of  an  equivalant  value,  ought  to  be 
applied  to  both;  and  the  declaration  is  fatally 
defective  in  not  alleging  a  demand  and  refu$%al 
to  indemnify  with  other  lands.  4.  The  cove- 
nant, ♦on  which  the  breach  is  assigned,  [*S4r 
is  against  the  joint  and  not  the  several  incum- 
brances of  the  parties  to  the  deed.  The  incum- 
brance alleged  is  the  act  of.  two  of  the  parties 
only.  5.  There  is  no  profert  of  the  assi^ment 
to  John  IIaw*kins  Craig,  by  which  the  incum- 
brance was  created ;  nor  is  it  shown  to  have 
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bt<>n  made  for  a  valuable  consideration.  6. 
Tliere  is  no  averment  of  an  eviction  of  the 
plaintiff  under  the  assignment,  wliich  was  ab- 
solutely necessary  to  sustain  the  action  on  the 
covenant  against  incumbrances. 

JT  B.  Jiardin,  in  reply.  1.  The  variance 
between  the  writ  and  declaration  could  only  be 
taken  advantage  of  by  a  plea  in  abatement.  2. 
As  between  a  trustee  and  the  cestui  que  trust 
a  court  of  chancerv  is  the  only  jurisdiction;  but 
trustees  may  bind  themselves  individually  so 
as  to  be  amenable  at  law.  The  present  case  is 
not  that  of  a  covenant  binding  the  trustees, 
only  as  to  the  trust  fund  in  their  hands,  but 
they  covenant  for  themselves,  their  heirs,  ex- 
ecutors, &c.  The  mere  description  as  trustees, 
therefore,  becomes  immaterial.  8.  The  cove- 
nants are  independent,  and  the  action  may  be 
maintained  to  recover  pecuniary  damages, 
without  alleging  an  eviction  and  demana  of 
other  lands  of  equivalent  value.  4.  Where  there 
is  any  doubt,  a  covenant  is  to  be  construed 
most  strongly  against  the  covenanters;  and  in 
a  case  of  this  nature,  the  law  considers  an  act 
done  by  one  or  more  of  the  coirenanters  as  a 
breach  of  the  covenant.  5.  No  profert  of  the 
assignment  was  necessary,  because  the  action 
55*]  was  not  founded  *u{)on  it,  nor  was  the 
plaintiff  a  party  or  privy  to  it;  and  the  omission 
of  profert  was  ground  of  special  demurrer  only. 
Story,  J.,  delivered  the  opinion  of  the  court: 
Several  points  have  been  argued  in  this  case, 
upon  which  the  opinion  of  the  court  will  be 
DOW  pronounced.  In  the  first  place,  it  is  stated 
that  a  material  variance  exists  between  the  writ 
and  declaration,  of  which  (being  shown  upon 
oyer)  the  court,  upon  a  general  demurrer  to 
the  declaration,  are  bound  to  take  notice ;  and 
if  so,  it  is  fatal  to  the  action.  The  supposed 
variance  con.sist«  in  this,  that  in  the  writ  all  the 
defendants  are  sued  by .  their  christian  and  sur- 
names only;  whereas,  in  the  declaration,  the 
deed  on  which  the  action  is  founded  is  averred 
to  be  made  by  the  defendant,  John  Craig,  and 
bv  the  other  defendants,  Robert  Johnson  and 
Elijah  Craig,  "  as  trustees  to  the  said  John,  " 
and  the  covenant  on  which  the  breach  is  as- 
signed, is  averred  to  be  made  by  the  said  John 
Craig,  and  Robert  Johnson  and  Elijah  Craig, 


"  trustees^  the  said  John.  "  The  argument  is, 
that  the  writ  is  founded  upon  a  personal  cove- 
nant, and  the  declaration  upon  a  covenant  in 
auter  droit,  upon  w^hich  no  action  lies  at  law ; 
or  if  any  lies,  the  writ  must  conform  in  its  lan- 
guage to  the  truth  of  the  case.  It  is  perfectly 
clear,  however,  that  the  exception,  even  if  a 
good  one,  cannot  be  taken  advantage  of  upon 
general  demurrer  to^he  declaration,  for  such  a 
demurrer  is  in  bar  to  the  action;  whereas,  vari- 
ances iKJtween  the  writ  and  declaration  are 
matters  pleadable  in  abatement  only.  *But[*66 
there  is  nothing  in  the  exception  itself.  A 
trustee,  merely  as  such,  is,  m  general,  only 
suable  in  equity.  But  if  he  chooses  to  bind 
himself  by  a  personal  covenant,  he  is  liable  at 
law  for  a  breach  thereof  in  the  same  manner  as 
any  other  person,  although  he  describe  himself 
as  covenanting  as  trustee;  for,  in  such  case,  the 
covenant  binos  him  personally,  and  the  addi- 
tion of  the  words  "  as  trustee"  is  but  matter  of 
description  to  show  the  character  in  which  he 
acts  for  his  own  protection,  and  in  no  degree 
affects  the  ri^^hts  or  remedies  of  the  other  party. 
The  authorities  are  very  elaborate  on  this  sub- 
ject. An  agent  or  executor  who  covenants  in 
his  own  name,  and  yet  describes  himself  as 
agent  or  executor,  is  personally  liable,  for  the 
obvious  reason  that  the  one  has  no  principal  to 
bind,  and  the  other  substitutes  himself  for  his 
principal.  * 

*The  reasoning  upon  this  point  disposes,  [*5  7 
also,  of  the  second  made  at  the  argiiment,  viz. , 
that  the  covenant  being  made  by  Robert  John- 
son and  Elijah  Craig,  as  trustees,  no  individual 
judgment  can  be  rendered  against  them.  It  is 
plain  that  the  judgment  is  right,  and,  indeed, 
there  could  have  been  no  other  judgment  ren- 
dered, for  at  law  a  judgment  against  a  trustee 
in  such  special  capacity  is  utterly  unknown. 

Having  answered  these  minor  objections,  we 
may  now  advance  to  the  real  contro^rsies  be- 
tween the  *parties.  It  is  contended  tnat  [*58 
the  two  covenants  in  the  deed  are  so  knit  to- 
gether that  they  are  to  be  construed  in  con- 
nection, so  that  the  clause  as  to  an  indemnity 
with  other  lands,  in  case  of  an  eviction  h^  a  prior 
legal  claim,  is  to  be  applied  Jis  a  restriction  to 
both  covenants;  and  if  so,  then  the  action  can 


1.— Where  a  person  acts  as  a^ent  for  another,  if 
be  executes  a  deed  for  his  principal,  and  do€*fl  not 
mean  to  bind  hioLself  personally,  he  should  take 
care  to  execute  the  deed  in  the  name  of  his  prinei- 

gal.  and  state  the  name  of  his  principal  only,  in  the 
ody  of  the  deed.  Whlt4j  v.  Cuyler,  6  Term  Rop. 
ITS;  WilkfH  v.  Back,  2  East,  142.  The  usual  and  af)- 
propriate  manner  Is  to  sifrn  the  deed  "  A.  li.  by  C. 
D.,  his  attorney."  If,  instead  of  pursuini?  this 
course,  the  ajrent  names  himself  in  the  deed,  and 
covenants  in  nis  own  name,  he  will  be  personally 
liable  on  the  ctivenants,  notvrithstnndlnif  he  de- 
scribes himself  a^  afrent.  There  are  numerous  oase.s 
to  be  found  in  the  books  illustrative  of  this  doctrine 
decided  in  the  text.  Thus  in  Applctoti  v.  Birks  (5 
East,  148),  where  the  defendant  entered  Into  an 
a^nreeroent,  under  seal,  urith  the  plaintiff,  by  the 
name  of  T.  B.  of,  &c.,  **  for,  and  on  the  part  and  be- 
half of  the  Kijpht  Honorable  Lord  Viscount  Uoke- 
by,"  and  covenanted  for  himself,  his  heirs  execu- 
tor*, kc.,  "on  the  part  and  behalf  of  the  said  Lord 
Rokeby,"  and  executed  the  agreement  in  his  own 
name,  it  was  held  that  he  was  personally  liable  on 
th#»  covenant.  So  whore  a  committee  for  a  turnpike 
corporation  contracted  under  their  own  hands  and 
wab.  describingr  themselves  as  a  committee,  they 
were  held  personally  responsible.  TIbbetts  v. 
Walker,  4  Mass.  Hep.  596.  So  where  u  person  sig-ned 
a  promissory  note  in  his  own  name,  describing  nim- 
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self  as  guardian,  he  wus  held  bound  to  the  payment 
of  the  note  in  his  perisonal  capacity.  Thatcher  v. 
Dinsmore,  5  Mass.  Rep.  299 ;  Foster  v.  Fuller,  tf  Mass. 
Rep.  53";  Chitty  on  bills  (Story's  Ed.)  4(),  note 
Ibid.  So  where  adminL«<trators  of  an  estate,  by 
proper  authority  from  a  court,  sold  the  lands  of 
their  intestate,  and  covenanted  in  the  deed  "  in 
their  capacity  as  administrators, "  that  they  were 
seized  of  the  premises,  and  had  good  title  to  convey 
the  same ;  that  the  same  were  free  of  all  incum- 
brances, and  that  they  would  warrant  and  defend 
the  same  against  the  lawful  claims  of  all  persons  ; 
it  was  held  that  they  were  personally  responsible. 
Sumner  V.  Williams,  8  Mass.  Rep.  162;  Thayer  v. 
Wendall,  1  Gallis,  87.  In  respect  to  public  agents  a 
distinction  has  been  long  asserted,  and  is  now  gen- 
erally established ;  and,  therefore,  if  an  agent  of 
the  government  contract  for  their  benefit,  and  on 
their  behalf,  and  describe  himself  hs  such  in  the 
contract,  he  Is  held  not  to  be  personally  responsi- 
ble, although  the  terms  of  the  contract  might,  in 
case^  of  a  mere  private  nature,  involve  him  in  a 
personal  responsibility.  Macbeath  v.  Haldimand, 
1  Term  Rep.  172*;  IJnwin  v.  Wolseley,  1  Term  Rep. 
«74 ;  Myrtle  v.  Beaver,  1  East,  ISi ;  Rice  v.  Shute,  1 
East,  579;  Hodgdon  v.  Dexter,  1  Cranch.  'MHi;  .Tones 
v.  I/C  Tombe,  3  Dall.  3H4 ;  Brown  v.  Austin,  1  Mass. 
Rep.  208 ;  Freeman  v.  Otis,  9  Moss.  Rep.  272 ;  Sheffield 
v.  Watson,  3  Calnes,  69. 
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not  be  sustained,  for  the  declaratioi^  does  not 
allege  any  eviction,  or  any  demand  or  refusal  to 
indemnify  with  other  lancls.  There  is  certainly 
considerable  weight  in  the  argument.  It  is  not 
unreasonable  to  suppose  that  then  the  parties 
had  provided  a  specific  indemnity  for  a  prior 
claim,  they  might  mean  to  apply  \he  same  in- 
demnity to  all  the  other  cases,  enumerated  in 
the  first  covenant.  But  something  more  than 
the  mere  reasonableness  of  such  a  supposition 
must  exist  to  authorize  a  court  to  adopt  such  a 
construction.  The  covenants  stand  distinct  in 
the  deed,  and  there  is  no  incon^ruitj^  or  repug- 
nancy in  considering  them  as  mdependent  of 
each  other.  The  first  covenant  being  only 
against  the  acts  and  incumbrances  under  the 
parties  to  the  deed,  which  they  could  not  but 
know,  they  might  be  willing  to  become  re- 
sponsible to  secure  its  performance  by  a  pecun- 
iary indemnity ;  the  second  including  a  warranty 
against  the  prior  claims  of  strangers  also,  of 
which  the  parties  mi^ht  be  i^orant,  they  might 
well  stipulate  for  an  mdemnity  only  in  lands  of 
an  equivalent  value.  The  case  ought  to  be  a 
very  strong  one,  which  should  authorize  a 
court  to  create,  by  implication,  a  restriction 
which  the  order  of  the  language  does  not  nec- 
essarily import  or  justify.  It  ought  to  be  one 
59*]  in  which  no  judicial  doubt  could  *exist 
of  the  real  intention  of  the  parties  to  create 
such  a  restriction.  It  cannot  be  pronounced 
that  such  is  the  present  case:a<id  this  objection 
to  the  declaration  cannot, therefore,  be  sustained. 
The  remaining  objections  turn  upon  the  suf- 
ficiency of  the  breach  alleged  in  the  declara- 
tion. It  is  contended  that  the  covenant  on 
which  the  breach  is  assigned  is  against  the 
joint,  and  not  the  several  acts  and  incumbrances 
of  the  parties  to  the  deed,  and  that,  therefore, 
the  breach,  which  states  an  assignment  by 
John  Craig  and  Robert  Johnson  only,  is  wholly 
insuificient.  It  is  certainly  true  that,  in  terms, 
the  covAiant  is  against  the  acts  and  inciun- 
brances  of  all  the  parties,  and  the  w^ords  "  every 
of  them"  are  not  found  in  the  deed.  Some  of 
the  incumbrances,  however,  within  the  con- 
templation of  the  parties  are  not  of  a  nature  to 
be  jointly  created ;  as,  for  instance,  the  incum- 
brance of  dower  and  title  of  dower.    This  very 


strongly  shows  that  it  was  the  intention  of  the 
parties  to  embrace  in  the  covenant  several,  as 
well  as  joint  acts  and  incumbrances.  There  is 
also  a  reference  in  the  premises  of  the  deed  to 
a  covenant  for  a  conveyance  previously  made 
by  John  Craig  to  Samuel  M'Craw,  against 
which  it  must  have  intended  to  secure  the 
grantees;  and  if  so,  it  fortifies  the  construction 
already  stated.  K,  therefore,  the  point  were  of 
a  new  impression,  it  would  be  difficult  to  sus- 
tain the  reasoning  which  would  limit  the  cove- 
nant  to  the  joint  acts  of  all  the  grantors;  and 
there  is  no  authority  to  support  it.  On  the  con- 
trary, Mertton's  case,  though  stated  with  some 
difference  by  the  several  reporters,  seems  to 
*us  completely  to  sustain  the  position  ['BO 
that  a  covenant  of  this  nature  ought  to  be  con- 
strued as  including  several,  as  well  as  joint  in- 
cumbrances, and  has  certainly  been  so  under- 
stood by  very  learned  abriagers.  {Meriton*s 
case,  Nov,  86;  8.  C.  Pepham,  200;  S.  G. 
Latch,  lol;  Bac.  Abr.  Covenant,  77;  Com. 
Dig.  Condition,  [E].)  This  objection,  therefore, 
is  overruled.  * 

^Another  ei^ption  is,  that  there  is  no  [*0 1 
profert  of  the  assignment  described  in  the 
breach,  nor  is  it  shown  to  have  been  made  for 
a  valuable  consideration.  Various  answers  have 
been  given  at  the  bar  to  this  exception;  and 
without  deciding  on  others,  it  is  a  sufiScient 
answer  that  the  plaintiff  is  neither  a  party  nor 
privy  to  the  assignment,  nor  conusant  of  the 
consideration  upon  which  it  was  made,  and 
therefore  is  not  bound  to  make  a  profert  of  it 
or  show  the  consideration  upon  which  it  was 
made. 

The  last  exception  is,  that  the  breach  does 
not  set  forth  any  entry  or  eviction  of  the  plaint- 
iff under  the  assignment  and  patent  to  John 
Hawkins  Craig.-  Assuming  that  an  averment 
of  an  entry  ana  eviction  under  an  elder  title  be 
in  general,  necessary  to  sustain  an  action  on  a 
covenant  against  incumbrances  (on  which  we 
give  no  opinion),  it  is  clear  that  it  cannot  be  al- 
ways necessary.  If  the  grantee  be  unable  to 
obtain  posse&sion  in  consequence  of  an  existing 
possession  or  seizin  by  a  person  claiming  and 
holding  under  an  elder  title,  this  would  cer- 
tainly be  equivalent  to  *an  eviction  and  a  [** 


1.— It  may  not,  perhaps,  be  useless  to  the  learned 
reader  to  state  the  substance  of  Merlton's  case  as 
fflveoln  the  various  reporters.  In  Noy'BReports,86, 
the  case  Is  thus  succinctly  given :  '*  A  and  B  lease 
to  M  for  years,  and  covenant  that  be  may  claim 
without  disturbance,  interruption,  or  incumbrance 
by  them,  and  an  obligation  was  made  for  perform- 
ance, &c.  A  makes  another  lease  to  C,  who  enters, 
and  M  brought  debt,  &c.,  (on  the  obli^tion),  and  by 
the  court,  it  is  well,  for  the  covenant  is  broken,  and 
*  them '  shall  not  be  taken  Jointly  only,  but  several- 
ly also.  In  Latch,  161,  the  case  stanas  as  follows : 
''^Debt  upon  an  obligation.  Two  make  a  lease  for 
years  by  indenture,  and  covenant  that  the  lessee 
should  not  be  disturbed,  nor  any  incumbrance 
made  by  them ;  one  of  the  lessors  made  a  lease  to  a 
stranger,  who  disturbed,  &c.  The  condition  was  to 
perforin  covenants.  And  it  was  agreed  by  Dodde- 
ridge,  Jones,  and  Whitle,  to  be  a  breach  of  the  con- 
dition, for  *them'  shall  not  be  taken  jointly ;  but 
if  either  of  them  disturb  the  lessee,  it  is  a  breach  of 
the  condition."  The  case,  therefc»re,  as  stated  in 
both  of  these  reports,  is  substantially  the  name. 
But  in  Popham's  Reports,  300,  It  Is*  reported  some- 
what diflFerontly.  It  Ih  there  stated  to  be  an  action 
of  covenant,  upon  a  covenant  in  an  indenture  be- 
tween the  plaintiffs  and  their  lessors,  whereby  the 
lessors  covenant  to  discharge  them  of  ail  incum- 
brances done  by  them  or  any  other  person, and  the 
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ElaintiffS  assign  for  breach  that  one  of  the  leaeo<*s 
ad  made  a  lease.  It  was  moved  in  arrest  of  Judg- 
ment, that  the  breach  was  nut  well  laid,  **t)ecauso 
it  is  only  laid  to  be  done  by  one  of  them,  and  the 
covenant  is  to  discharge  them  of  incumbrances 
done  by  them,  which  shall  be  intended  Joint  incum- 
brances. 

DonnERiDGE,  J.  The  oovenant  goes  as  well  to 
incumbrances  done  severally  as  Jointly,  for  it  is  of 
all  incumbrances  done  by  them  or  any  other  per- 
son ;  and  so  was  the  opinion  of  all  the  other  Justic- 
es; and,  therefore,  the  exception  was  overrulcKl.** 
From  this  last  report,  it  would  seem  that  the  oove- 
nant was  against  incumbrances,  not  only  of  the 
lessors,  but  of  other  persons,  and  it  might,  at  first 
view,  be  thought  that  some  stress  was  laid  by  the 
court  upon  the  last  words.  But  upon  a  careful 
consideration,  even  supposing  (what  may  well  be 
doubted)  that  Popham'sis  the  more  correct  report, 
it  would  not  seem  that  the  latter  words,  *'  any  other 
person,"  could  be  properly  held  to  embrace  the 
lessees,  or  either  of  them;  for  "  other"  Is  used  as 
exclusive  "of  them";  and,  therefore,  the  cause  must 
have  turned  substantially  upon  the  import  of  the 

ftreceding  words,  *'of  them,"  i.  e.,wbetber  embrac- 
ng  several  as  well  as  Joint  incumbrances.  In  this 
view  all  the  reports  are  consistent,  and  put  the  case 
upon  the  real  point  in  controversy. 
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breach  of  the  covenant.  In  the  case  at  bar  the 
breach  is  assi^ed  in  a  very  inartificial  and  lax 
manner;  but  it  is  expressly  averred  that  the  as- 
siiniment  and  patent  to  John  Hawkins  Craig 
WAS  a  prior  conveyance,  which  was  still  in  full 
force  and  virtue, '  *by  reason  of  which  said  assign- 
ment, patent,  and  incumbrance,  the  said  Will- 
iam (the  plaintifF)  hath  been  prevented  from 
having  and  enjoying  all  or  any  part  of  the 
premises  above  mentioned."  We  are  all  of 
opmion  that  upon  general  demurrer  this  must 
be  taken  as  an  averment,  that  the  possession  of 
the  premises  was  legally  withheld  from  the 
plaintiff  by  the  parties  in  possession,  under  the 
prior  title  thus  set  up.  * 

Judgment  reverted. 

Cited-«  Wheat.  118,  (n) ;  1  How.  247;  8  Otto,  69 ; 
SBIatchf.  83;  10  Blatcbf.  689:  Deady,  372;  1  Bald. 
m:  1  McLean, 320;  Hemp. 234. 
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COOLIDGE  ET  AL.  f>.  PAYSON  et  al. 

A  letter,  written  within  a  reasonable  time  before 
or  after  the  date  of  a  bill  of  excbange,  describlngr  it 
in  terms  not  to  be  mistaken,  and  promisintf  to  ac- 
cept it,  is,  if  shown  to  the  person  who  afterwards 
takes  the  bill  on  the  credit  of  the  letter,  a  virtual 
acceptance  binding  the  person  who  makes  the 
promise. 

THIS   cause    was   argued    by    Swann    for 
the   plaintiff   in   error,  and    by     Winder 
for  the  defendant. 


Marshall.  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  suit  was  instituted  by  Payson  &  C-o.,  as 
indorsers  of  a  bill  of  exchange,  drawn  by 
Cornthwaite  &  Gary,  payable  to  the  order  of 
John  Randall,  against  Coolidsc  &  Co.  as  the 
acceptors. 

At  the  trial  the  holders  of  the  bill,  on  which 
the  name  of  John  Randall  was  indorsed,  of- 
fered, for  the  purpose  of  i^roving  the  indorse- 
ment, an  affidavit  made  by  one  of  the  defend- 
ants in  the  cause,  in  oi*der  to  obtain  a  continu- 
ance, in  which  he  referred  to  the  bill  in  terms 
which,  they  supposed,  implied  a  knowledaje  on 
his  part  that  the  plaintiffs  were  the  riglitfui 
holders.  The  defendants  objected  to  the  bill's 
going  to  the  jury  without  further  proof  of  the 
mdorsemcnt ;  but  the  court  deternuned  that  it 
should  go  with  the  affidavit  to  the  jurv%  who 
mi^ht  be  at  liberty  to  infer  from  thence  that  the 
indorsement  was  made  by  Randall.  To  this 
opinion  the  counsel  for  the  defendants  *in  [*67 
the  Circuit  Court  excepted,  and  this  court  is  di- 
vided on  the  question  whether  the  exception 
ought  to  be  sustained. 

On  the  trial  it  appeared  that  Coolidge  &  Co. 
held  the  proceeds  of  part  of  the  cargo  of  the 
Hiram,  claimed  by  Cornthwaite  &  Cary,  which 
had  been  captured  and  libeled  as  lawful  prize. 
The  cargo  had  been  acquitted  in  the  district 
and  circuit  courts,  but  from  the  sentence  of 
acquittal,  the  captors  had  appealed  to  this 
court.  Pending  the  appeal  Cornthwaite  &  Co. 
transmitted  to  Coolidge  &  Co.  a  bond  of  in- 
demnity, executed  at  Baltimore  with  scrolls  in 
the  place  of  seals,  and  drew  on  them  for  two 
thousand  seven  hundred  dollars.   This  bill  was 


1.— The  usual  covenants  in  conveyances  of  real 
property  by  the  grantor  are,  that  Be  is  lawfully 
f^ized  in  fee  of  the  premises;  that  he  has  grood 
liirht  and  title  to  convey  the  same ;  that  they  are 
fr^  of  all  incumbrances;  that  the  grantor,  his 
beir&,  &c.,  will  warrant  and  defend  the  same  to  the 
(rniDtee,  his  heirs.  &c.,  against  the  lawful  claims  of 
all  persons.  The  manner  of  asslRnlng  breaches  up- 
on these  covenants  deserves  the  attention  of  all 
peisons  who  aspire  to  a  reasonable  knowledge  of 
the  duties  of  special  pleaders.  In  case  of  the  cove- 
nantfl  of  seizin  and  of  good  right  and  title  to  oon- 
rey.it  is  sufficient  to  allege  the  breach  by  negativ- 
ing the  words  of  the  covenant.  Bradshaw's  case, 
?» ( o.  00  b.  8.  C.  Cro.  Jac.  304 ;  Lancashire  v.  Glover, 
3  Shower,  4dO,*  2Saund.  181,  note  (a,)  by  Mr.  Sergeant 
Williams;  Greenby  v.  Wilcocks,  2  Johns.  11.  I. 
Sedgwick  v.  HoUenbaqK,  7  Johns.  R.  376 :  Marston 


V.  Hobbs,  2  Mass.  R.  433:  Bender  v.  Fromberger,  4 
DaU.  486;  Pollard  v.  Dwight,  4  Cranch.  421.  The 
covenant  for  quiet  enjovmen^is  not  broken,  unless 
some  particular  act  is  shown  by  which  the  plalni- 
ilf  is  interrupted ;  and,  therefore,  it  is  necessary  to 
set  forth  in  the  breach,  ai«signed  in  the  declaration, 
an  actual  eviction  or  dinturbance  of  the  possession 
of  the  grantee.  Francis'  ease,  8  Rep.  91,  a ;  6  Anon. 
Com.  U.  228;  2  Sauud.  181,  note;  Waldron  v. 
M'Carty,  8  Johns.  R.  471;  Kortz  v.  Carpenter.  5 
Johns.  R.  120.  ♦And  where  the  eviction  or  dis-  [•63 
turbanoe  is  by  a  stranger,  it  is  further  necessary  to 
allege  that  the  eviction  was  by  a  lawful  title.  Hol- 
den  V.  Taylor,  Hob.  12 ;  Foster  v.  Pierson,  4  T.  R. 
617;  Hodgson  v.  The  E.  I.  Company,  8  T..R.  281; 
Greenby  v.  Wilcocks,  2  Johns.  R.  1 ;  FoUiard  v.  Wal- 
lace, 2  Johns.  R.  385 ;  Kent  v.  Welsh,  7  Johns.  R. 
268 :  Vanderkaar  v.  Vanderkaar,  11  Johns.  R.  122 ; 


Note.— A  letter  or  written  promise  to  the  draw- 
er to  accept  a  non-existing  biU,  which  is  communi- 
cated to  a  third  party,  and  induces  him  to  take  the 
bill,  is  the  same  as  an  actual  acceptance.  8chim- 
nielpennich  v.  Bayard,  1  Pet.  264;  Boyce  v.  Ed- 
wards, 4  Pet.  Ill ;  Mason  v.  Hunt.  1  Doug.  29 ;  Wilder 
V.  Savage,  1  Story,  C.  C.  22 ;  Russell  v.  Wiggin.  2 
Story,  C.C.  214  ;  Vancev.Ward,  2  Dana.96 ;  Kennedy 
V.  Oeddes,  s  Porter,(Ala.)268 ;  Kendick  v.  Campbell, 
1  Bailey,  552;  Goodrich  v.  Gordon,  16  John.  11; 
Greele  v.  Parker,  5  Wend.  514;  Btorer  v.  Logan,  9 
Han.  58;  Wilson  v.  vJlements,  3  Mass.  10 ;  Gates  v. 
Parker,  43  Me.  644;  Steman  v.  Harrison,  42  Penn.  8t. 
ST:  Ogden  v.  Gillingham,  1  Baldw.  46 ;  Bayard  v. 
Lathy,  2  McLean,  462 ;  MUtinberger  v.  Cook,18  Wall. 
421. 

A  telegram  has  the  same  effect  as  a  letter.  Cen- 
tral Sav.  Bk.  V.  Richards,  109  Mass.  414. 

A  rtrtal  promise  to  accept  a  non-existing  bill, 
wbich  is  communicated  to  the  holder  and  induces 
him  to  take  it,  does  not  amount  to  an  acceptance 
of  It.  Bank  of  Ireland  v.  Archer,  11  Mees.  &  W.383 ; 
Kennedy  v.  Oeddes,  8  Porter.  (Ala.)  268. 

A  terixil  promise  to  accept,not  communicated  to 

Wheat.  3. 


the  holder,  is  no  acceptance.  Johnson  v.  Coiling.^ 
1  Bast.  98 ;  Bk.  of  Mich.  v.  Ely,  17  Wend.  506 ;  Wilson 
V.  Clements,  3  Mass.  10. 

In  order  that  the  promise  to  accept  a  non-exist- 
ing bill  shall  amount  to  an  acceptance,  it  must  be 
drawn  within  a  reasonable  time  before  the  bill  was 
drawn,  and  it  must  80  describe  the  bill  that  there 
can  be  no  doubt  of  iU  application  to  it.  Cassel  v. 
Dons,  1  Blatchf.  C.  C.3a5;  Boyce  v.  Edwards,  4  Pet. 
Ill;  Schimmelpennioh  v.  Bayartl.  1  Pet.  264;  Carrol- 
ton  Bk.  V.  Tayleur,  16  La.  O.  S.  490. 

In  New  York  the  written  promise  to  accept  need 
not  contain  a  particular  description  or  identifica- 
tion of  the  bill  to  be  drawn.  It  is  enough  that  it  be 
drawn  in  pursuance  of  the  authority.  Ulster  Coun- 
ty Bk.v.McFarland,5  Hill.434;  3  Denio,553 ;  Parker  v. 
Greele,  2  Wend.  545 ;  Gre<^le  v.  Parker,  5  Wend.  414 ; 
Bk.  of  Mich.  v.  Ely.  17  Wend.  508;  Nelson  v.  Firsit 
Nat.  Bk.,  48  111.  39. 

The  rule  that  the  promise  to  accept  amounts  to 
an  acqeptance,  is  not  applicable  to  bills  payable  at 
or  after  sight.    Story  on  Bills,  sec.  249 ;  Edwards  on 

'.  Savage,  1  Story,  C.  C.  28:  Mich. 


Bills,414;  Wildes  V. .,«,«-.,  .  ^.w.. 
St.  Bk.  V.  Leavenworth,  aj  Vt.  209. 
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also  payable  to  the  order  of  Randall,  and  in- 
dorsed by  him  to  Payson  &  Co.  It  was  pre- 
sented loCoolidge  &  Co.  and  protested  for  non- 
acceptance.  After  its  protest  Coolidge  &  Co. 
wrote  to  Comthwaite  &  Cary  a  letter,  in  which, 
after  acknowledging  the  receipt  of  a  lett-er  from 
tliem,  with  the  bond  of  indemnity,  they  say: 
••  This  bond,  conformably  to  our  laws,  is  not 
executed  as  it  ought  to  be;  but  it  may  be  other- 
wise in  your  state.  It  will  therefore  be  neces- 
sary to  sitisfy  us  that  the  scroll  is  usual  and  le- 
gal with  you  instead  of  a  seal.  We  notice  no 
seal  to  any  of  the  signatures."  '*  We  shall 
write  our  friend  Williams  by  this  mail,  and  will 
state  to  him  our  ideas  respectmg  the  bond,  which 


he  will  probably  determine.  If  Mr.  W.  feels 
satisfied  on  this  point,  he  will  inform  you,  and 
in  that  case  your  draft  for  two  thousand  dollars 
will  be  honored." 

On  the  same  day  Coolidge  &  Co.  addressed  a 
letter  no  Mr.  Williams,  in  which,  after  [♦68 
referring  to  him  the  question  respecting  the  le- 
gal obligation  of  the  scroll,  they  say:  "You 
know  the  object  of  the  bond,  and.  of  course, 
see  the  propriety  of  our  having  one  not  only  le- 
gal, but  signed  by  sureties  of  unquestionable 
responsibility,  respecting  which,  we  shall 
wholly  rely  on  your  judgment.  You  mention 
the  last  surety  as  being  responsible;  what  think 
you  of  the  others?" 


Marston  \%  Hobbs.  2  Mass.  R.  433.  But  it  is  not  noo- 
esjtary  to  allcRe  the  eviction  to  be  by  lenil  proeesp. 
2  Sttund.  181,  note ;  Fftster  v.  Plerson,  4  T.  R.  617, 020. 
And  where  the  covenant  is  that  the  grantee  shall 
enjov,  without  the  iuterruption  of  the  grantor  him- 
self. M»  heii^.  or  executors,  it  is  held  to  be  a  suffl- 
olent  breach  to  allegre  that  he  or  his  heirs  or  execu- 
tors entered,  without  showinff  it  to  be  a  lawful  en- 
try or  settluif  forth  hl»  title  to  enter.  Lloyd  v. 
Tornkies,  1  TT  K.  671.  and  caws  cited  2  Saund.  181, 
note;  &(edgr«vick  v.  Hollenback,  7  Johns.  R.876.  The 
covenant  of  general  warmnty  is  arovemed  by  the 
same  rules ;  for  the  g^rantee  must  assign  as  a  breach 
an  i)  I  lifter  or  eviction  by  a  uammount  legal  title. 
Greenby  v.  Wllcocks,  3  Johns.  R.  1 ;  Folllard  v. 
Wallace.  2  Johns.  R.  885;  Kent  v.  Welsh,  7  Johns. 
R.  258;  Sedgwiclc  v.  Hollenback,  7  Johns.  R.  376; 
Vanderkaar  v.  Vanderkaar.  11  Johns.  R.  123 ;  Mars- 
ton  V.  Hobbs,  2  Mass.  R.  433;  Kmerson  v.  Proprie- 
tors of  Minot.  2  Mass.  R.  464;  Bearce  v.  Jackson.  4 
Mam.  R.  408.  In  respect  to  the  covenant  against  in- 
cuuibran(*es,  it  seemed  admitted  by  Chief  Justice 
PHrsons,  in  Marston  v.  HobtM.  2  Mass.  R.  433.  that 
there  was  no  authority  directly  in  point;  but  he 
held,  that  in  principle  it  was  analaffous  to  a  cove- 
nant fur  quiet  enjoyment;  and  said,  that  in  the  en- 
tries, the  Incumbrance  is  specially  alleged  In  the 
count.  See  also  Bickfocd  v.  Pago.  2  Mass.  R.  455. 
It  6(>e»  not.  however,  seem  necessary  to  allege  an 
ouster  or  eviction,  on  the  breach  of  a  covenant 
against  incumbrances;  but  only  to  allege  the  spe- 
olal  incumbrance  as  a  good  and  subsisting  one.  Pres- 
cott  v.  lYueman,  4  Mass.  R.  629.  And  a  paramount 
tit  le  HubsiKting  in  a  third  person,  is  an  incumbrance 
within  the  meaning  of  the  covenant.  Prescott  v. 
Trueman,  4  Mass.  R.  627.  So  a  public  town  way  is. 
in  legal  contemplation,  an  incumbrance  on  the 
land  over  which  it  is  laid.  Kellogg  v.  Ingersoll.  2 
Masn.  R.  87 ;  see  Ellis  v.  Welsh,  6  Mass.  R.  246. 

There  is  some  diversity  of  opinion  as  to  the  dam- 
ages recoverable  upon  a  breach  of  these  several 
covenants.  Upon  the  covenants  of  seizin,  and  of 
good,  right  and  title  to  convey,  it  is  held  by  the 
courts  of  New  York  and  Pennsylvania  that  the 

Sranteo  is  entitled  to  the  purchase  money  and  in- 
'4*]  terest  from  Hhe  time  of  the  purchase.  Staats 
v.  Ten  li^yck's  executors.  8  Calne8.111;  Pitcher  v. 
Livingston,  4  John».  R.  1;  Bender  v.  Fromberger,  4 
Ball.  441.  The  stiine  rule  has  been  adopted  in  Mas- 
Saehuf^etts.  Bickford  v.  Page.  2  Mass.  R.  455 ;  Mar- 
ston V.  Hobbs,  2  Ma8».  R.  433;  Caswell  v.  Wendell, 
4  Mass.  R.  108.  But  If  the  grantee  has  actually  en- 
joyed the  lands  for  a  long  time,  the  purchase  mon- 
ey and  inten'ist  for  a  term  not  exceeding  six  years 
prior  to  the  time  of  eviction  is  given:  for  the 
grantee,  upon  a  recovery  against  him,  is  liable  to 
account  for  the  mesne  prollts  for  that  period  only. 
St4iats  V.  Ten  Eyck's  executors,  3  Caines,  R.  Ill; 
Caulkins  v.  Hams,  9  Johns.  H.  324 ;  Bennet  v.  Jen- 
kins, 18  Johns.  R.  50.  As  to  the  covenant  against 
incumbrances.  It  seems  generally  held  that  the 

grantee  is  entitled  to  nominal  damages  only,  unless 
e  extinguish  the  Incumbrance:  and  if  he  extin- 
guish it  for  a  rea8<mablo  and  fair  price,  he  is  enti- 
tled to  recover  that  sum  with  interest  from  the 
time  of  payment.  Delavei-gne  v.  Norris.  7  John.s. 
Rep.  a'i8;  Hull  v.  Dean,  13  Johns,  llep.  106;  Prescott 
V.  Freeman,  4  Mass.  Rep.  627.  And  the  costs.  If  any, 
to  which  he  has  been  put  by  an  action  against  him 
on  account  of  the  incumbrance.  Waldo  v.  Ix>ng,  7 
Johns.  Rep.  173.  In  respect  to  the  covenant  for 
quiet  enjoyment  and  of  general  warranty,  the  rule 
of  damages  adopted  in  New  York  and  Pennsyl- 
vania is  to  give  the  purchase  money  with  Interest 
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and  the  costs  of  the  prior  suit ;  but  no  allowance  is 
made  for»the  value  of  any  improvements.  Staats 
V.  Ten  Eyck's  executors.  3  Caines,  111 ;  Pitcher  v. 
Livingston.  4  Johns.  Rep.  1.  Spencer,  J.  dissents 
Ing.  Bennet  v.  Jenkins,  13  Johns.  Rep.  50 ;  bender 
V.  Fromberger.  4  Dall.  441.  The  same  rule  has  been 
adoptcfd  in  Tennessee.  5  Hall's  American-La wjoum. 
330.  But|  in  relation  to  covenants  of  warranty,  the 
courts  of  Massachusetts  have  adopted  a  different 
rule,  and  allow  the  damages,  or,  in  other  words,  the 
value  of  the  property  at  the  time  of  eWction.  Gore 
v.  Brazier.  3  Mass.  Rep.  523.  And  the  same  rule  ap- 
pears to  be  adopted  in  South  Carolina.  Liber  et 
ux.  V.  Parscms,  l  Bay,  19;  Ouerard's  executors  v. 
Klvers.  1  Bay,  285.  And  in  Virginia.  Mills  v.  Bell. 
3  Call.  326:  Humphrey's  admiulstrators  v.  M'Clen- 
achan's  administrators,  1  Munf.  493.  And  in  Con- 
necticut. Horsford  v.  Wright.  Kirby,  3.  Where 
there  is  a  failure  of  title,  as  to  part  only  of  the 
land  granted,  it  has  been  held  that  the  grantee  can- 
not recover  back  the  whole  consideration  money. 
If  the  title  has  failed  as  to  an  undivided  part  of  an 
entire  tract-,  the  grantee  is  entitled  to  a  like  pro- 
portion of  the  consideration;  but  if  it  be  of  a 
*8pecIflo  proportion  of  the  tract,  the  damages  [*63 
are  to  be  apportioned  according  to  the  measure  of 
value  between  the  land  lost  and  the  land  preserved ; 
that  Is.  the  portion  of  the  consideration  money  to 
bo  recovered  Is  to  bo  in  the  same  ratio  to  the  entire 
consideration  that  the  value  of  the  part,  as  to  which 
the  title  has  failed,  is  to  the  value  of  the  whole 
tract.    Morris  v.  Phelps,  5  Johns.  Rep.  40. 

In  respect  to  these  covenants  running  with  the 
land,  it  has  been  held  in  New  York  and  Massachu- 
setts, that  if  the  grantor  be  not  seized,  at  the  time 
of  conveyance,  the  covenant  of  seizin  is  immo<ii- 
ately  broken,  and  no  action  can  be  brought  by  the 
assignee  of  the  grantee  against  the  grantor;  for 
after  the  covenant  is  broken,  it  is  a  chose  In  action, 
and  incapable  of  assignment.  Oreenby  v.  Wilcocks, 
2  Johns.  Rep.  1;  Bickford  v.  Page,  2  Mass.  Rep.  465. 
But  in  a  recent  case  in  England,  a  difPerent  doctrine 
was  held ;  and  it  was  adjudged  that  such  a  cove- 
nant runs  with  the  land,  and  though  broken  in  the 
time  of  a  testator,  is  a  continuing  breach  in  the 
time  of  his  devisee,  and  it  is  sufficient  to  allege  for 
damage,  that  thereby  the  lands  are  of  less  value  to 
the  devisee,  and  that  he  is  prevented  from  selling 
them  so  advantageously.  Kingdon  v.  Noble,  4 
Maule  &  Sulw.  5;);  and  see  Kingdon  v.  Xoble,  1 
Maule  d»8elw.  a'>5;  Chamberlain  v.  Williamson.  2 
Maule  &  Selw.  408 ;  Ring^  v.  Jones.  5  Taunt.  418 ;  S. 
C.  1  Marshall's  Rep.  107. 

By  the  Roman  law,  and  the  codes  which  have 
been  derived  from  It,  in  case  the  vendee  is  erioted 
he  has  a  right  to  demand  of  the  vendor.  Ist.  The 
restitution  of  the  price.  2d.  That  of  the  fruits,  or 
mesne  profits,  in  case  the  vendee  ha^  been  oblijired 
to  account  for  them  to  the  owner.  8d.  The  costs 
and  ex|)cnses  incurred  both  in  the  suit  on  the  war- 
ranty and  the  prior  suit  of  the  owner,  by  whom  the 
vendee  has  been  evicted.  4th.  Damages  and  inter- 
est with  the  expenses  legtUly  incurred.  Pothier. 
De  Vcnte,  Nos.  118.  123.  128.  130;  Code  Napoleon. 
Llv.  3,  tit.  «.  art.  1630,  De  La  Vente.  The  vendee 
has  likewise  a  right  to  recover  from  the  vendor, 
not  only  the  value  of  all  Improvements  made  by 
the  former,  but  also  the  increased  value,  tf  any. 
which  the  property  may  have  acquired  independ- 
ently of  the  acts  of  the  purchaser.  1  Domat.  77. 
sec.  15, 16;  Pothier.  De  la  vente.  Sm.  133,138;  Code 
Napr)Je«4n,  Li  v.  3,  tit.  6,  art.  1633. 1634.  De  la  Vente. 
Digest  of  the  Civil  Laws  of  Louisiana.  855. 
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In  his  answer  to  this  letter,  Williams  says: 
"  I  am  assured  that  the  bond  transmitted  in  m^ 
last  is  sufficient  for  the  purpose  for  which  it 
was  given,  provided  the  parties  possess  the 
means;  and  of  the  last  signer,  I  have  no  hesi- 
tation in  expressing  my  firm  belief  of  his  being 
able  to  meet  the  whole  amount  himself.  Of 
the  principals  I  cannot  speak  with  so  much  con- 
fidence, not  being  well  acquainted  with  their 
resources.  Under  all  circumstances,  I  should 
not  feel  inclined  to  withhold  from  them  any 
portion  of  the  funds  for  which  the  bond  was 
given." 

On  the  day  on  which  this  letter  was  written, 
Comthwaite  &  Gary  called  on  Williams,  to  in- 
quire whether  he  had  satisUed  Coolidge  &  Co. 
respecting  the  bond.  Williams  stated  the  sub- 
stance of  the  letter  he  had  written,  and  read  to 
him  a  part  of  it.  One  of  the  firm  of  Payson  & 
Co.  also  called  on  him  to  make  the  same  in- 
quiry, to  whom  he  gave  the  same  information, 
and  also  read  from  his  letter  book  the  letter  he 
bad  written. 

Two  days  after  this,  the  bill  in  the  declaration 
mentioned  was  drawn  bv  Comthwaite  &  Cary, 
and  paid  to  Payson  &  Co.  in  part  of  the  pro- 
69»]  tested  bill  of  ♦|2,700,  by  whom  it  was 
presented  to  Coolidge  &  Co.,  who  refused  to 
accept  it,  on  which  it  was  protested,  and  this 
action  brought  by  the  holders. 

On  this  testimony,  the  counsel  for  the  de- 
fendants insisted  that  the  plaintiffs  were  not 
entitled  to  a  verdict;  but  the  court  instructed 
the  jury  that  if  they  were  satisfied  that  Wil- 
liams, on  the  application  of  the  plaintiffs,  made 
after  seeing  the  letter  from  Coolidge  &  Co.  to 
Comthwaite  &  Cary,  did  declare  that  he  was 
satisfied  with  the  bond  referred  to  in  that  letter, 
to  well  with  respect  to  its  execution  as  to  the 
sufficiency  of  the  obligors  to  pav  the  same,  and 
that  the  plaintiffs,  upon  the  faith  and  credit  of 
tlie  said  declaration,  and  also  of  the  letter  to 
Comthwaite  &  Cary,  and  without  having  seen 
or  known  the  contents  of  the  letter  from  Cool- 
idge &  Co.  to  Williams,  did  receive  and  take 
the  bill  in  the  declaration  mentioned,  they  were 
entitled  to  recover  in  the  present  action ;  and  i 
that  it  was  no  legal  objection  to  such  recovery 
Uiat  the  promise  to  accept  the  present  bill  was 
made  to  the  drawers  thereof,  previous  to  the 
exUtence  of  such  bill,  or  that  the  bill  had  been 
taken  in  part  payment  of  a  pre-existing  debt, 
or  that  the  said  Williams,  in  making  the  decla- 
rations aforesaid,  did  exceed  the  private  in- 
structions given  to  him  by  Coolidge  &  Co. ,  in 
their  letter  to  him. 

To  tliis  charge,  the  defendants  excepted;  a 
verdict  was  given  for  the  plaintiffs,  and  judg- 
ment rendered  thereon,  which  judgment  is  now 
before  this  w>urt  on  a  writ  of  error. 

The  letter  from  Coolidge  &  Co.  to  Com- 
thwaite &  Cary  contains  no  reference  to  their  let- 
70*]  ter  to  Williams  'which  might  suggest  the 
necessity  of  seeing  that  letter,  or  of  obtaining 
information  respecting  its  contents.  They  .refer 
Comthwaite  &  Cary  to  Williams,  not  for  the 
instnictions  they  had  given  him,  but  for  his 
judgment  and  decision  on  the  bond  of  indemni- 
^i'.  Under  such  circumstances,  neither  the 
<irawers  nor  the  holders  of  the  bill  could  be  re- 
quired to  know,  or  could  be  affected  by,  the 
private  instructions  given  to  Williams.  It  was 
enough  for  them,  after  seeing  the  letter  from 
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Coolidge  &  Co.  to  Comthwaite  &  Cary,  to  know 
that  Williams  was  satisfied  with  the  execution 
of  the  bond  and  the  sufficiency  of  the  obligors, 
and  had  informed  Coolidge  &  Co.  that  he  was 
so  satisfied. 

This  difficulty  being  removed,  the  question  of 
law  which  arises  from  the  charge  given  by  the 
court  to  the  jury  is  this:  Does  a  promise  to  ac- 
cept a  bill  amount  to  an  acceptance  to  a  person 
who  has  taken  it  on  the  credit  of  that  promise, 
although  the  promise  was  made  before  the  ex- 
istence of  the  bill,  and  although  it  is  drawn  in 
favor  of  a  person  who  takes  it  for  a  pre-existing 
debt? 

In  the  case  of  Pillans  dt  Rose  v.  Van  Miei'op 
dh  Hopkini  (8  Burr,  1663),  the  credit  on  which 
the  bill  was  drawn  was  given  before  the  prom- 
ise to  accept  was  made,  and  the  promise  was 
made  previous  to  the  existence  of  the  bill.  Yet 
in  that  case,  after  two  arguments,  and  much 
consideration,  the  Court  of  King's  Bench  (all 
the  judges  being  present  and  concurring  in 
opinion)  considered  the  promise  to  accept  as  an 
acceptance. 

Between  this  case  and  that  under  the  consid- 
eration 'of  the  court,  no  essential  distinc-  [*7 1 
tion  is  perceived.  But  it  is  contended  that  the 
authority  of  the  case  of  PUlans  &  Hose  v.  Van 
Mierop  d  Hopkins  is  impaired  by  subsequent 
decisions. 

In  the  case  of  Pierson  v.  Dunlop  et  al.  (Cowp. , 
571),  the  bill  was  drawn  and  presented  be- 
fore the  conditional  promise  was  made  on 
which  the  suit  was  instituted.  Although,  in 
that  case,  the  holder  of  tbe  bill  recovered  as  on 
an  acceptance,  it  is  supposed  that  the  prin- 
ciples laid  down  by  Lord  Mansfield,  in  deliver- 
ing his  opinion  contradict  those  laid  down  in 
Pulans  &  Rose  v.  Van  Mierop  &  Hopkins.  His 
lordship  observes:  **  It  has  been  truly  said,  as 
a  general  rule,  that  the  mere  answer  of  a  mer- 
chant to  the  drawer  of  a  bill,  sayinff,  "  he  will 
duly  honor  it,"  is  no  acceptance,  unless  accom- 
panied with  circumstances  which  may  induce 
a  thiixl  person  to  take  the  bill  by  indorsement ; 
but  if  there  are  any  such  circumstances,  it  may 
amount  to  an  acceptance,  though  the  answer 
be  contained  in  a  letter  to  the  drawer." 

If  the  case  of  PiUam  d-  Rose  v.  Van  Mierop 
d  Hopkim  had  been  understood  to  lay  down 
the  broad  principle  that  a  naked  promise  to  ac- 
cept amounts  to  an  acceptance,  the  case  of 
Pierson  v.  Ihinlop  certainly  narrows  that  prin- 
ciple so  far  as  to  require  additional  circum- 
stances proving  that  the  person  on  whom  the 
bill  was  drawn  was  bound  by  his  promise, 
either  because  he  had  funds  of"  the  drawer  in 
his  hands  or  because  his  letter  had  given 
credit  to  the  bill,  and  induced  a  third  person  to 
take  it. 

It  has  been  argued  that  those  circumstances 
to  w^hich  Lord  Mansfield  alludes  must  be  ap- 
parent on  *the  face  of  the  letter.  But  [*72 
the  court  can  perceive  no  reason  for  this 
opinion.  It  is  neither  warranted  by  the  words 
of  Lord  Mansfield  nor  by  the  circumstances  of 
the  case  in  which  he  used  them.  "  The  mere 
answer  of  a  merchant  to  the  drawer  of  a  bill, 
saying  he  will  duly  honor  it,  is  no  acceptance 
unless  accompanied  with  circumstances,"  &c. 
The  answer  must  be  "accompanied  with  cir- 
cumstances;" but  it  is  not  said  that  the'answer 
must  contain  those  circumstances.     In  the  case 
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of  Piermn  v.  Dunlop,  the  answer  did  not  con- 
tain those  circumstances.  They  were  not 
found  in  the  letter,  but  were  entirely  extrinsic. 
Nor  can  the  court  perceive  any  reason  for 
diHtinguishing  between  circumstances  which 
appear  in  the  letter  contiiining  the  promise  and 
those  which  are  derived  from  other  sources. 
The  great  motive  for  construing  a  promise  to 
accept,  as  an  acceptance,  is,  that  it  ffives  credit 
to  the  bill,  and  may  induce  a  third  person  to 
take  it.  If  the  letter  be  not  shown,  its  con- 
tents, whatever  they  may  be,  can  give  no  credit 
to  the  bill;  and  it  it  be  shown,  an  absolute 
promise  to  accept  will  give  all  the  credit  to  the 
Dill  which  a  full  confidence  that  it  will  be  ac- 
cepted can  give  it.  A  conditional  promise  be- 
comes absmute  when  the  condition  is  per- 
formed. 

In  the  case  of  Mason  v.  Hunt  (Doug.,  296), 
Lord  Mansfield  said ;  * '  There  is  no  doubt  but 
an  agreement  to  accept  may  amount  to  an  ac- 
ceptance; and  it  may  be  couched  in  such  words 
as  to  put  a  third  person  in  a  better  condition 
than  the  drawee.  If  one  man,  to  give  credit  to 
another,  makes  an  absolute  promise  to  accept 
his  bill,  the  drawee,  or  any  other  person,  may 
73**]  *8how  such  promise  upon  the  exchange, 
to  get  credit,  and  a  third  person,  who  should 
advance  his  money  upon  it,  would  have  noth- 
ing to  do  with  the  equitable  circumstances 
which  miffht  subsist  between  the  drawer  and 
acceptor. 

What  is  it  that  •  •  the  drawer,  or  any  other 
person,  may  show  upon  the  exchange?'  It  is 
the  promise  to  accept — the  naked  promise.  The 
motive  to  this  promise  need  not,  and  cannot  be 
examined.  The  promise  itself,  when  shown, 
^ives  the  credit;  and  the  merchant  who  makes 
It  i^  bound  by  it. 

The  cases  cited  from  Cowper  and  Douglass 
are,  it  is  admitted,  cases  in  which  the  bill  is 
not  taken  for  a  pre-existing  debt,  but  is  pur- 
chased on  the  credit  of  the  promise  to  accept. 
But  in  the  case  of  PUtans  v.  Van  Mier&p,  the 
credit  was  given  before  the  promise  w^  re- 
ceived or  the  bill  drawn ;  and  in  all  cases  the 
person  who  receives  such  a  bill  in  payment  of 
a  debt  will  be  prevented  thereby  from  taking 
other  means  to  obtain  the  money  due  to 
him.  Any  ingredient  of  fraud  would,  im- 
questionably,  anect  the  whole  transaction;  but 
the  mere  circumstance  that  the  bill  was  taken 
for  a  pre-existing  debt  has  not  been  thought 
sutficient  to  do  away  the  effect  of  a  promise  to 
accept. 

In  the  case  of  Johnton  and  another  v.  Collins 
(1  East.  d8),  Lord  Kenyon  shows  much  dis- 
satisfaction with  the  previous  decisions  on  this 
subject;  but  it  is  not  believed  that  the  judg- 
ment given  in  that  case  would,  even  In  Eng- 
land, change  the  law  as  previously  established. 
74*]  In  the  case  of  Johnson  v.  *  Collins  the 


promise  to  accept  was  in  a  letter  to  the  drawer, 
and  is  not  stated  to  have  been  shown  to  the  in- 
dorser.     Consequently,  the  bill  does  not  appear 
to  have    been  t.aken    on    the    credit   of  that 
promise.     It  was  a  mere  naked  promise,  un- 
accompanied with  circumstances  which  might 
give  credit  to  the  bill.     The  counsel  contend- 
ed that  this  naked  promise  amounted  to  an  ac- 
ceptance; but  the  court  determined  otherwise. 
In  giving  his  opinion,  Le  Blanc,  J.,  lays  down 
the  rule  m  the  words  used  bv  Lord  Mansfield, 
in  the  case  of  Pierson  v.  J)unlop;  and  Lord 
Kenyon  said,  that  *'  this  was  carrying  the  doc- 
trine   of   implied    acceptances   to  the  utmast 
verge  of  the  law ;  and  he  doubted  whether  it 
did  not  even  go  beyond  it."      In   CUirk  and 
ot/ters  v.  Cock  (4  East.   57),  the  judges  again 
express  their  dissatisfaction  with  the  law  as  es- 
tablished, and  their  regret  that  any  other  act 
than  a  written  acceptance  on  the  bill  had  ever 
been  deemed  an  acceptance.     Yet  they  do  not 
undertake  to  overrule  the  decisions  which  they 
disapprove.     On    the  contrary,  in   that  case, 
they    unanimously  dsclared    a    letter  to    the 
drawer  promising  to  accept  the  bill,  which  was 
shown  to  the  person  who  held  it,  and  took  it 
on  the  credit  of  that  letter,  to  be  a  virtual  ac- 
ceptance.    It  is  true,  in  the  case  of  Clark  v. 
Cock,  the  bill  was  made  before  the  promise  wjis 
given,  and  the  judges,  in  their  opinions,  use 
some  expressions  which  indicate  a  distinction 
between  bills  drawn  l)efore  and  after  the  date 
of  the  promise ;  but  no  case  has  been  decided  on 
this  distinction;  and  in  Pillans  dt  *R/*se  [*75 
V.     Van   Mierop  dt  Hopkins,    the    letter    was 
written  before  the  bill  was  drawn. 

The  court  can  perceive  no  substantial  reason 
for  this  distinction.  The  prevailing  induce- 
ment for  considering  a  promise  to  accept,  as  au 
acceptance,  is  that  credit  is  thereby  given  to 
the  bill.  Now,  this  credit  is  given  fts  entirely 
by  a  letter  written  before  the  date  of  the  bill  as 
by  one  written  afterwards. 

It  is  of  much  importance  to  merchants  that 
this  question  should  be  at  rest.  Upon  a  review 
of  the  cases  which  are  reported,  this  court  is  of 
opinion  that  a  letter  written  within  a  reason- 
able time  l)efore  or  after  the  date  of  a  bill  of 
exchange,  describing  it  in  terms  not  to  be  mis- 
taken, and  promising  to  accept  it,  is,  if  shown 
to  the  person  who  afterwards  takes  the  bill  <>u 
the  credit  of  the  letter,  a  virtual  acceptance 
binding  the  person  who  makes  the  promise. 
This  is  such  a  case.  There  is,  therefore,  no 
error  in  the  judgment  of  the  Circuit  Court,  and 
it  is  affirmed  with  costs. 

Judgment  affirmed.^ 

ated— 1  Pet.  aw ;  4  Pet.  121,  122 :  16  Pet.  30  ; 
Story.  27,  414 ;  2  Story,  237,  240 :  1  Woods,  534 ;  1 
Bald.  44,  45 ;  2  McLean,  503 ;  1  Blatchf.  340 ;  2  WcmmI. 
&M.288. 


1.— By  the  French  law,  the  acceptance  of  a  bill  of 
exchaiiK-e  must  \w  in  writlnK,  and  siKned  by  the 
iMirty  Hfceptinjr  It.  Onionnance  de  lt»T3,  tit.  5,  art. 
2,  C\Hle  do  l\»nimerce,  llv.  1,  tit.  8,  art.  122.  It  ap- 
pears by  the  dlficussions  in  the  council  of  «t:ite  in 
drawinjr  up  the  new  Commercial  Code,  that  no  pro- 
vision rtHiuirinK  the  acceptanct*  to  be  written  on 
the  bill  itjself  was  inserted.  In  order  to  avoid  a  mis^- 
taken  infei-ence  which  ml^ht  l»e  di-awn  from  it 
that  the  law  meant  to  pn>hibit  the  acceptance  of  a 
bill  by  a  letter  promisinK  to  a«x«ept  (par  lettre  mis- 
sive.)    **  L'acceptatlon  est    ordinairement   donne 
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sur  la  lettre  de  chanjre  m^me;  mats  beaucoup 
d'auteurs  etranifei-si,  et  surtout  ies  docteurs  Hol- 
land aiis  Allemands,  et  E^pa^nols,  pensent  qu'c^Ue 
peulu  ussi  6tre  donned  par  lettre  rai»«l vo.Cett«  opin- 
ion aete  adoptee  parle  con^il  d'etat,  et  se  troiive 
conj«4icrt«e  par  ♦rartiele  qui  nousoccupe.  En  L*76 
effet.  d'un  c6t^,  11  a  evit^  de  dire  dans  oet  article 
que  Tacceptation  8eralt  donned  sur  la  lettre  do 
chanire.  depeur  de  paroitre  etabllr  une  r^le  abso- 
lute de  laquelle  on  se  («eralt  fait  une  fin  non-reet?- 
voir  contre  Tacce  'tatitm  par  lettres  missives.  D'un 
autre  c6te,  le  conseil  a  peas^  que,  pulsque  la  to! 
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[prize.] 
THE  DOS  HERMANOS— Green,  Claimant. 

In  prize  causes,  the  evidence  to  acquit  or  con- 
demn roust  come,  in  the  first  instance,  from  the 
jiHiXTP  and  crew  of  the  captured  tthip. 

It  b*  the  duty  of  the  captors  to  bnns:  the  ship's 
papers  into  the  registry  of  the  District  Court,  and 
to  have  the  exanunatlons  of  the  principal  officers 
and  waraen  of  the  captured  ship  taken  on  the 
<ttHndinff  interrogratorim. 

77*]  *it  is  exclusively  upon  these  papers  and  exam- 
inations that  the  cause  Is  to  be  heaad  in  the  first  in- 
»tan«  e:  If,  from  this  evidence,  the  property  clearly 
appwirs  to  be  hostile  or  neutral,  condemnation  or 
n-^titution  immediately  follows.  If  the  proixirty 
ai>p<'ar9  to  be  doubtful,  or  the  case  suspicious,  fur- 
ther proof  may  be  granted  accordiiio-  to  the  rules 
vihieh  ffovem  the  lesral  dlsci^tion  or  the  court. 

If  the  parties  have  been  irullty  of  gross  fraud, 
or  misconduct,  or  ille^llty,  further  proof  is  not 
allowed,  and  c<mdemnation  follows. 

Althoujfh  some  apoloiry  may  be  found  in  the 
<tHt«*  of  peace  which  had  so  long  existed  previous 
to  the  late  war,  for  the  irrefirularitics  which  had 
cit'pt  into  the  prize  practice,  that  apology  no  long- 
er exliits ;  and  if  such  Irregularities  should  hero- 
aft<'r  occur,  it  may  be  proper  to  withhold  condemna- 
tion even  in  the  clearest  cases,  unless  the  irregu- 
larities are  avoided  or  explained. 

If  a  party  attempts  to  impose  upon  the  court,  by 
knovringlv  or  fraudulently  claiming  as  bis  own 
pnAn'rtj-  belonging  in  part  to  others,  he  will  not  be 
entitled  to  restitution  of  that  portion  which  he 
mnv  ultimately  establish  as  his  own. 

It  «eems  that  where  a  native  citizen  of  the  Unit- 
ed States  emigrated  before  a  declaration  of  war  to 
a  neutral  country,  there  acquired  a  domicile,  and 
afterwards  returned  to  the  United  States  during 
the  war  and  re-accmired  his  native  domicile,  he  be- 
came a  redintegrated  American  citizen  ;  and  could 
not  afterwards,  fiagranU  lycUo^  acquire  a  neutral 
domicile  by  again  emigrating  to  his  adopted  coun- 
try. 

The  claimants  have  no  right  to  litigate  the  ques- 
tion whether  the  captors  were  duly  commissioned ; 
the  chiimants  have  no  pentoiia  tttandi  in  judlcio 
toasficrt  the  rights  of  the  United  States.  But  if 
tho  capture  be  made  by  a  non-commissioned  cap- 
tor, the  prize  will  be  condemned  to  the  United 
Mates. 

APPEAL  from  the  District  Court  for  the 
A    Louisiana  District. 

This  was  the  case  of  a  Spanish  schooner 
captured  on  the  18th  of  October,  1814,  by  3Ir. 
Shields,  a  purser  in  the  navy,  commanding  an 
anued  barge,  in  the  service  of  the  United 
Slates,  ostensibly  bound  with  a  cargo  of  crates 
and  dry  goods,  on  a  voyage  from  Jamaica  to 
78*]  Peasacola.  but  in  fact  in  pursuance  *of 
an  iisserted  change  of  destination  then  in  prose- 
<uiion  of  a  voyage  to  New  Orleans.  The 
K-hoouer  was  delivered  up,  and  prize  proceed- 
ings were  instituted  against  the  cargo  in  the 
I>L>trict  Court  for  Louisiana  District.  Ujwn  the 
return  of  the  monition  various  claims  were  in- 
^etlKXJed  for  small  adventures  or  parts  of  the 
cargo;  but  the  only  questions  before  the  court 
aro&e  upon  the  claim  of  Mr.  Basil  Green,  caU- 
iog  himself  a  citizen  of  the  Republic  of  Car- 


thagena,  who,  by  his  agents,  Mr.  John  F.  Miller 
and  Messrs.  Lewis  &  Lee,  asserted  an  owner 
ship  to  nearly  the  whole  of  the  cargo.  Mr. 
Miller,  in  his  affidavit  annexed  to  the  claim, 
states.  *'  that  he  purchased  the  goods  so  claim- 
ed, with  moneys  in  his  hands  belonging  to  the 
claimant ;  that  at  the  time  of  the  purchase,  he 
expected  to  have  had  an  interest  therein,  but 
that  on  his  arrival  at  New  Orleans,  the  attorney 
in  fact  of  the  said  claimant  (meaning  Mr. 
Lewis)  refused  to  allow  any  such  interest,  and 
the  deponent  is  therefore  obliged  to  give  up  the 
same;  and  this  deponent  further  saith,  that  the 
facts  contained  in  the  said  claim  are  true  to  the 
best  of  his  knowledge,  information,  and  be- 
lief." At  the  hearing  in  the  District  Court,  the 
claim  was  rejected,  and  the  goods  were  con- 
demned as  the  property  of  enemies,  or  of  citi- 
zens trading  with  the  enemies  of  the  United 
States. 

Harper,  for  the  appellant  and  claimant,  ar- 
gued, upon  the  facts,  that  the  proprietary 
mterest  m  the  cargo  was  in  the  claimant,  and 
that  he  (though  a  native  citizen)  had  a  right  to 
change  his  domicile,  and  did  change  it  ^/la  flde 
to  Carthagena,  in  8outh  America,  where  he 
*was  a  resident  merchant,  and  in  his  [*70 
neutral  character  had  a  right  to  trade  witli  the 
enemy  of  his  native  country.  •  lie  further  sug- 
gested that  the  captor  was  not  duly  authorized 
to  capture,  there  being  no  evidence  that  the 
armed  barge,  which  made  the  capture,  was  duly 
incorporated  into  the  navy.* 

Key,  contra,  argued  that  the  residence  of  the 
claimant  at  Carthagena  was  temporary  only, 
and  that  the  whole  transaction  was  infected  with 
fraud  and  falsehood. 


Stoky,  J. ,  delivered  the  opinion  of  the  court : 
Before  we  consider  the  merits  of  this  claim 
it  may  not  be  unfit  to  advert  to  some  of  the 
principles  applicable  to  proceedings  in  prize 
causes,  which  seem  to  have  been  wholly  neg- 
lected in  the  progress  of  this  cause. 

It  is  the  established  rule  in  courts  of  prize 
that  the  evidence  to  acquit  or  condemn  must, 
in  the  first  instance,  come  from  the  papers  and 
crew  of  the  captured  ship.  On  this  account  it 
is  the  duty  of  the  captors,  as  soon  as  practicti- 
ble,  to  bring  the  ship's  papers  into  the  registry 
of  the  District  Court,  and  to  have  the  examin- 
ations of  the  principal  officers  and  *8ea-  [*80 
men  of  the  captured  ship  taken  before  the  dis- 
trict judge,  or  commissioners  appointed  by 
him,  upon  the  standing  interrogatories.  It  is 
exclusively  upon  these  papers  and  the  examin- 

1.— 1  Wheat.  66,  note  (9). 

2.-5  Rob.  41.  The  Mellomasne ;    Ih.  262,  The  Char- 
lotte; lb,  note  (a).  The  Island  of  Curracoa,  &c. 


n'exolut  pas  I'acceptation  par  lettre  missive,  on  en 
t-'neluerolt  naturellement  qu'eile  la  permot."  Es- 
l  rit  fiu  Code  de  Commerce,  par  J.  O.  Locr^,  torn. 

Such  is  the  law  of  France  on  this  subject.  That 
of  Bnffland  is  f uUy  analyzed  In  the  above  opinion. 
In  the  tribunals  of  our  own  country,  the  first  case 
vhieh (xicurs  on  the  subject,  l";  that  (»f  M'Kim  v. 
•'irnitb  et  aJ.  1  Hall's  Law  Journal,  i86,  in  which  the 
(victrine of  the  above  opinion  is  fully  recognized. 
The  next  is  that  of  M'Bvers  v.  Mason,  lU  Johns, 
Kcp.  207,  in  which  a  more  limited  application  of 
the  principle  may  seem  to  be  iudicatea.  But  upon 
ttn  iiMpection  of  that  case,  it  will  be  found  that  the 
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Supreme  Court  of  New  York  decllDed  expressin^f 
any  opinion  upon  the  tiuestion  whether  a  promi.<«e 
to  accept  a  bill  not  in  ciwe  would  amount  to  an  ac- 
ceptance, and  whether  an  indorsee  could  avail  him- 
self of  such  promL>H)  and  maintain  an  action  on  the 
bill  affaln^t  the  drawee.  The  Supreme  Court  of 
Massachusetts  also,  in  the  case  of  Wilson  v.  Cle- 
ments, 3  Mass.  Hep.,  1,  avoided  a  determination  of 
the  question  whether  a  promise  to  accept  before 
the  bill  was  drawn  amounted  to  an  acceptance, 
because  the  bill  was  not  drawn  in  due  season  after 
the  promise  was  made.  But  the  above  decision  in 
the  text  may  be  considered  as  settling  the  law  of 
the  country  on  this  subject. 
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ations,  taken  in  preparalario,  tliat  the  cause  is  to 
be  heard  before  the  District  Court.  If,  from 
the  whole  evidence,  the  property  clearly  appears 
to  be  hostile,  or  neutral,  condemnation  or  ac- 
quittal immediately  follows.  If,  on  the  other 
hand,  the  property 'appear  doubtful,  or  the 
case  be  clouded  with  suspicions  or  inconsisten- 
cies, it  then  becomes  a  case  of  further  proof, 
which  the  court  will  direct  or  deny,  according 
to  the  rules  which  govern  its  legal  discretion  on 
this  subject.  Further  proof  is  not  a  matter  of 
course.  It  is  granted  in  cases  of  honest  mis- 
take or  ignorance,  or  to  clear  away  any  doubts 
or  defects  consistent  with  good  faith.  But  if 
the  parties  have  been  guilty  of  gross  fraud  or 
misconduct,  or  illegality,  further  proof  is  not 
allowed;  and  under  such  circumstances,  the 
parties  are  visited  with  all  the  fatal  consequen- 
ces of  an  original  hostile  character.  It  is  es- 
sential, thereiore,  to  the  correct  administration 
of  prize  law,  that  the  regular  modes  of  pro- 
ceeding should  be  observed  with  the  utmost 
strictness;  and  it  is  a  great  mistake  to  allow 
common  law  notions  in  respect  to  evidence  or 
practice,  to  prevail  in  proceedings  which  have 
verv  little  analogy  to  those  at  common  law. 

These  remarks  have  been  drawn  forth  by  an 
examination  of  the  present  record.  The  court 
could  not  but  observe  with  regret  that  great  ir- 
regularities )iad  attended  the  cause  in  the  court 
below.  Neither  were  the  ship's  papere  pro- 
81*]  duced  by  the  captors,  nor  *the  captured 
crew  examined  upon  the  standing  interrogato- 
ries. Witnesses  were  produced  by  the  libelants 
and  the  claimant  indiscriminately  at  the  trial, 
and  their  testimony  was  taken  in  open  court 
upon  any  and  all  points  to  which  the  parties 
chose  to  interrogate  them,  and  upon  this  testi- 
mony and  the  documentary  proofs  •offered  by 
the  witnesses,  the  cause  was  heard  and  finally 
adjudged.  In  fact  there  was  nothing  to  distin- 
piish  the  cause  from  an'  ordinary'  pixx;eeding 
m  a  mere  revenue  cause  m  rem. 

This  court  cannot  but  watch  with  considera- 
ble solicitude  irregularities,  which  so  materially 
impair  the  simplicity  of  prize  proceedings,  and 
the  rights  and  duties  of  the  parties.  Some 
apology  for  them  may  be  found  in  the  fact 
that  from  our  having  been  long  at  peace,  no 
opportunity  was  afforaed  to  learn  the  correct 
practice  in  prize  causes.  But  that  apology  no 
longer  exists;  and  if  such  irregularities  should 
hereafter  occur  it  may  be  proper  to  adopt  a 
more  rigorous  course,  and  to  withhold  con- 
demnation in  the  clearest  cases,  unless  such  ir- 
regularities are  avoided  or  explained.  In  the 
present  case  the  first  fault  was  that  of  the  cap- 
tors; and  if  the  claimant  had  suffered  any 
prejudice  from  it,  this  court  would  certainly 
restore  to  him  every  practicable  benefit.  But 
in  fact  no  such  prejudice  has  arisen.  The 
claimant  has  had,  in  the  court  below,  the  in- 
dulgence and  benefit  of  further  proof  and  of 
collateral  aids  to  verify  the  truth  of  his  claim; 
and  he  stands  at  least  upon  as  favorable  a 
ground  to  sustain  it  as  if  the  cause  had  been 
conducted  with  the  most  scrupulous  form. 

Two  questions  have  l)een  argued  at  the  bar: 
82*]  First,  *whcther  Mr.  Basil  Green,  the  as- 
serted owner,  has  established  his  proprietarv 
interest  in  the  goods  in  question ;  and,  second, 
supposing  this  point  (lecided  in  his  favor, 
whether  he  has  proved  himself  a  neutral  mer- 
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chant,  entitled,  by  his  domicile  and  national 
character,  to  a  restitution  of  the  property. 

It  appears  by  the  evidence  in  the  ca^e  that 
Mr.  Green  was  born  in  Maryland,  and  resided 
in  that  state,  and  principally  at  Baltimore,  until 
the  year  1809,  when  he  went  abroad.     In  1811 
he  resided  in  Carthagena;  and  in  the  spring  of 
1813,  became  to  New  Orleans  from  Carthagena. 
in  a  schooner  under  Carthagenian  colors,  and 
being  unable  to  sell  her,  he  determined,  in  con- 
nection with  Messrs.  John  F.  Miller.  Lewin  & 
Lee,  and  others,  inliabitants  of  New  Orleans, 
who  became  jointly  interested  with  him,  to  tit 
her  out  as  an  American  privateer.      Accord- 
ingly, on  or  about  the  13th  of  March.  1813.  ^ir. 
Green  applied  to  the  collector  of  the  customs  at 
New    Orleans  for  a  commission;  and  in   his 
petition  he  described  her  as  the  private  armed 
schooner  Hornet,  of  New  Orleans,  owned  by 
Basil  Green.  The  commission  was  ^nted.  and 
soon  afterwards  Mr.  Green  sailed  m  the  priva- 
teer on  her  destined  cruise.     In  June,  1818,  he 
was,  as  he  alleges,  compelled  by  a  mutiny  of 
the  crew  to  go  to  Carthagena,  where  they  de- 
serted, and  the  cruise  was  broken  up,  ancl  the 
privateer    was   finally  sold;  of  all   which  he 
gave  information  to  the  other  owners  at  New 
Orleans,  and  promised  to  remit  their  propor- 
tions of  the  proceeds.     While  at  New  Orleans 
in  April,  1818,  Mr.  Green  executed  a  letter  of 
attorney,   appointing  Messrs.   Lewis  *<&  [*S3 
Lee,  of  that   city,  his  general   attorneys  and 
agents,  and   in  this  power  he  described  him- 
self as  "  Basil  Green,  of  Baltimore,  merchant/' 
He  does  not  appear,  since  that  period,  to  have 
returned  to  the  United  States.    In  July,  lbl4, 
he  was  a  resident  at  Carthagena,  and  is  de- 
scribed   by    one    other   witness   as  havincr  a 
house  and  store  there.     Such  are  the  most  ma- 
terial facts  respecting  Mr.  Green's  domicile  ap- 
parent on  the  record. 

In  respect  to  the  proprietary  interest  in  the 
goods  claimed  by  him,  the  evidence  is  more 
complicated.  The  whole  adventure  waa  con- 
ducted by  Mr.  John  F.  Miller,  of  New  Or- 
leans (one  of  the  proprietors  of  the  Hornet), 
from  whose  testimony  it  appears  that  the  own- 
ers of  the  Hornet,  resident  at  New  Orleans, 
having  received  information  of  her  sale,  and 
being  desirous  of  receiving  their  funds,  he. 
Miller,  on  his  own  account,  and  as  their  apent, 
determined  to  make  a  voyage  to  Carthagena  for 
this  purpose.  He  accordingly  in  June,  1814. 
went  from  New  Orleans  to  St.  Jago  de  Cuba, 
and  from  thence  to  Jamaica  (as  the  only  prac- 
ticable route),  and  from  thence  to  Carthag:ena. 
When  he  left  New  Orleans,  he  took  a  draft 
from  Messrs.  Lewis  &  Lee  on  3Ir.  Green  for 
$2,500,  and  a  letter  from  the  same  gentlemen 
to  Messrs.  0*Hara  &  Ofiley,  merchants  at 
Jamaica,  authorizing  them  to  pay  him  the 
balance  of  their  accounts,  whatever  it  mi^ht 
be.  At  Carthagena.  in  August,  1814,  ho  re- 
ceived from  Mr.  Green  the  sum  of  $1,500.50. 
in  part  of  the  draft  of  Messrs.  Lewis  &  Lee! 
He  also  received  from  Mr.  Green  the  whole  of 
the  net  proce<ids  *of  the  sale  of  the  1*^4 
Hornet,  amounting  to  the  sum  of  $ll,d30.  of 
which  his  own  share  amounted  to  $1,500,  and 
that  of  Mr.  Green  to  $4,139.02;  and  he  gave  a 
receipt  to  Mr.  Green  for  thin  amount,  promis- 
ing, on  his  arrival  at  New  Orleans  (sea  risks  and 
captures  excepted),  to  pay  over  to  the  8toi>k- 
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holders  their  respective  proportions,  deducting 
all  Decessary  charges.  Mr.  Green  directed  his 
share  to  be  remitted  to  his  nephew  at  Balti- 
more, by  written  instructions  contained  in  a 
letter  directed  to  Mr.  Miller,  as  follows: 
"  Carthagena,  August  12,  1814,  Mr.  John  F. 
Miller.  My  dear  sir — On  your  safe  arrival  in 
New  Orleans,  sea  risks  and  captures  excepted, 
vou  are  authorized  and  appointed,  at  my  wish, 
in  which  you  will  please  to  remit  on  to  my 
nephew,  Mr.  Gteorge  A.  Stamp,  of  Baltimore, 
the  sum  of  $4,129.02,  after  deducting  the 
charges  thereon,  and  you  will  much  oblige  your 
friend— Respectfully— B.  Green."  On  the  29th 
of  August  Mr.  Green  addressed  a  letter  to  his 
nephew,  in  the  following  paragraph:  "Mr. 
John  F.  Miller,  a  particular  friend  of  mine,  will 
remit  on  to  you,  in  good  bills,  after  his  safe  ar- 
rival in  New  Orleans,  the  sum  of  $4,129.25, 
agreeable  to  his  receipt  on  the  same,  now  in  my 
possession.  Perhaps  he  may  remit  you  a  $1,000 
or  $1,500  more,  if  fortune  favors  his  prospects." 
At  what  period  Mr.  Miller  left  Carthagena, 
does  not  precisely  appear,  but  he  says  that  he 
thinks  itVas  before  th^  20th  of  August  and 
that  the  letter  of  the  29th  of  August  was  sent 
85*]  to  bun  at  Jamaica.  Previous  *to  his  de- 
parture, he  further  asserta  that  Mr.  Green  gave 
him  verbal  instructions  to  lay  out  his  share  of 
the  money  in  ^oods,  at  Jamaica,  instead  of  re- 
mitting it  to  his  nephew,  and  also  by  a  written 
authority,  under  date  of  the  12th  of  August, 
authorized  him,  if  he  thought  proper,  to  draw 
on  him  for  the  further  sum  of  $2,500,  at  five 
days  sight.  From  Carthagena,  Mr.  Miller  went 
to  Jamaica,  where  he  endeavored  to  purchase 
a  small  vessel ;  but  failing  in  his  object,  he,  on 
the  9th  of  September,  1814,  chartered  the  Span- 
ish schooner  Dos  Ilermanos,  Oaptaiu  Delgado 
master  and  owner,  then  lying  at  Kingston.  By 
the  charter-party,  which  was  made  by  Messrs. 
O'liara  &  Offley,  on  behalf  of  the  owner  of  the 
one  part,  and  Mr.  3Iiller  of  the  other  part,  it 
was  agreed  that  the  sum  of  $1,500  should  be 
given  for  the  charter  of  the  vessel  for  a  voyage 
from  Kingston  to  Pensacola,  in  West  Florida, 
and  back  again  to  Kingston.  That  after  her 
arrival  at  Pensacola,  Mr.  Miller  should  put  on 
hoard,  within  18  days,  a  returd  cargo  of  the 

Sroduce  of  the  country,  to  be  consigned  to 
[essrs.  O'Hara  &  Otfley  for  sale;  and  should 
further  invest  the  amount  of  the  freiglit  in 
cotton  or  tobacco,  on  account  of  Mr.  Delgado, 
and  ship  it  on  the  return  voyage,  freight  free, 
unless  it  occupied  more  than  a  stipulated  por- 
tion of  the  room  of  the  vessel.  Mr.  Miller 
was  further  to  pay  all  port  charges,  and  in 
case  of  detention  beyond  18  days,  demurrage, 
also,  at  the  rate  of  $16  per  day.  And  it  was 
further  agreed  that  if  the  situation  of  that  part 
of  the  world  should  be  such  as  to  preclude  any 
communication  between  New  Orleans  and  Pen- 
86*]  sacola,  *and  prevent  Mr.  Miller  from 
procuring  a  full  return  cargo  or  as  much  cot- 
ton and  tobacco  as  should  be  required  for  the 
amount  of  the  charter,  then  the  said  amount 
of  |1,5<)0  was  to  be  paid  over  on  account  of  the 
said  O'Hara  &  Offley,  to  Mr.  John  K.  West,  of 
Xew  Orleaas;  and  m  that  event,  and  payment 
of  all  port  charges,  Miller  was  to  be  at  liberty 
to  decline  loading  the  vessel  on  the  return 
voyage.  Immediately  after  the  execution  of 
this  charter-party,  Mr.*  Miller  loaded  on  board 
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of  the  schooner  the  goods  in  question,  through 
the  agency  of  Messrs,  O'Hara  &  Offley;  and 
drew  a  bill  for  $2,500  in  their  favor,  on  Mr. 
Green,  and  received  from  them,  for  the  account 
of  Messrs.  Lewis  &  Lee,  the  sum  of  $900.    The 
whole  cargo,  with  an  inconsiderable  exception, 
was  documented  as  the  property  of  a  Don  Juan 
Lesado,  of  Pensacola,  and  purported  to  be  the 
proceeds  of  the  sale  of  a  former  cargo  consign- 
ed by  him  to  Messrs.  O'Hara  &  Offley.  Among 
these  documents,  which  are  asserted  by  the 
claimant  to  be  merely  colorable,  there  is  an  in- 
voice account  current  of  the  sales  of  a  supposed 
former  cargo;  and  a  letter  of  advice,  stating 
that  the  schooner  was  chartered  for  the  voyage 
on  account  of  Don  Juan  Lesado,  and  that  the 
cargo,  consisting  of  dry  goods,  was  a  return 
cargo  purchased  by  his  orders.     There  is,  also, 
a  bill  of  lading  consigning   the  cargo  to  the 
same  person.     Mr.  Miller  alleges  this  artifice 
to  have  been  resorted  to  to  preserve  the  ship- 
ment from  British  and  Spanish  capture.  .  The 
schooner  sailed  on  the  voyaire  about  the  13th 
of  September,  with  Mr.  j&iller  on  board,  and 
*having  been  driven  by  currents  consider-  [*87 
ably  to  the  westward  of  Pensacola,  and  being 
in  the  Bay  of  St.  Bernard.  Mr.  Miller  left  the 
schooner  about  the  first  of  October,  in  a  boat, 
which  he  had  purchased  at  Jamaica,  for  the 
purpose,  and  proceeded  for  New  Orleans,  \edv- 
ing  the  property  under  the  control  and  direc- 
tions of  a  Mr.  Bassett,  who  was  a  passenger 
on  board.     On  the  18th  of  October,  Mr.  Miller 
arrived  at  New  Orleans.    In  the  meantime  the 
schooner  proceeded  to  Dauphin  Lsland,  and 
there  Mr.  Bassett  undertook  (as  he  alleges)  to 
change  the  destination,  and  determined  to  pro- 
ceed to  New  Orleans;  and,  for  this  purpose,  on 
the  14th  of  October,  1814,  he  entered  into  a 
new  charter-party  in  behalf  of  3Ir.  Miller,  by 
which  it  was  agreed  between  Mr.  Bassett,  as 
agent  of  Mr.  Miller,  and  Captain  Delgado  for 
himself  and  Messrs.  O'Hara  &  Offley,  that  for 
the  additional  sum  of  $1,100,  the  vessel  should 
immediately  proceed  from  Dauphin  Island  for 
the  Bayou  St.  John,  near  the  city  of  New  Or- 
leans, and  there  deliver  the  said  cargo  to  Mr. 
Miller,  his  agents  or  assigns.    The  schooner 
was  soon  afterwards  captured  by  the  libelants, 
detained  in  the  Bay  of  St.  Lewis,  and  subse- 
quently brought  to  Petit  Coquille.     After  his 
arrival  at  New  Orleans,  and  l)efore  knowledge 
of  the  capture,  Mr.  Miller  wrote  the  following 
letter  to  Mr.  Bassett:     **  New  Orleans,  15th  oi 
October,  1814.  Dear  sir: — I  arrived  here  on  the 
16th  in  the  morning,  after  12  davs'  suffering, 
and  found  all  my  family  as  well  as  could  be 
expected  from  the  situation  of  this  place  and 
Pensacola.     I  have  thought  proper  to  remain 
♦without  doing  anything  until  I  hear  of  [*88 
vour  arrival,  and   news  from  vou.     I  w^ould 
advise,  by  all  means,  to  fet<;h  the  vessel  and 
cargo  to  Mobile  point,  if  no  farther,  ft  possi- 
ble.    I  believe  it  can  be  done  without  much 
or  no  danger.     I  believe,  also,  it  is  practicable 
to  procure  a  permission  from  the  English  com- 
mander to    come  to   New  Orleans   with   the 
schooner,  provided  you  promise  to  return  with 
provisions  that   they  stand  in   need  of.     Try 
every  means   in  your  power  to  effect  the  ar- 
rival here  of  yourself  and  schooner.     Should 
you  get  the  schooner  here,  I  shall  meet  a  ready 
sale  for  the  crockeryware,  and  the  schooner  a 
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ready  dispatch.  Blankets  sell  readily  at  nine 
dollars  per  pair.  Try  and  make  arrangements 
with  Del^do  to  fetch  the  schooner  here,  as 
it  is  certainlv  greatly  to  his  advantage  as  well 
as  ours.  1  depend  upon  your  known  activity, 
and  remain  your  friend.  In  haste,  the  vessel 
is  about  to  sail. 

(Signed)  JoiiK  F.  Miller. 

P.  S.  All  those  pirates  are  destroyed  at  Bara- 
taria.  -  Tobacco,  best  quality,  six  cents,  dull. 
(Signed)  Miller. 

I  have  not  time  to  write  to  Delgado,  but  will 
next  opportunity.  Should  you  not  have  con- 
signed the  schooner  and  cargo  to  any  person, 
you  may  place  any  confidence  in  Mr.  Joseph 
Moreiga,  as  1  know  him  well." 

Mr.  Miller  asserts  that  he  brought  a  consider- 
able sum  of  money  in  dollars  and  doubloons 
from  Jamaica,  of  which  he  took  $4,500,  when 
he  left  the  schooner,  in  the  boat,  for  New  Or- 
leans, and  the  residue,  amounting  to  about  $1,- 
800  or  $1,900,  which  was  stored  away  in  sever- 
89*1  al  crates  of  *goods,  he  afterwards  con- 
trived to  obtain  from  the  schooner  in  the  night 
time  while  she  lay  at  Petit  Coquilles.  All  the 
letters  brought  in  the  schooner  from  Jamaica 
were  taken  by  Mr.  Miller,  and  all  the  docu- 
ments respecting  the  cargo  came  from  his  hands 
during  his  several  examinations  in  court. 

Such  is  the  general  outline  of  the  case,  as  to 
the  question  of  proprietary  interest  in  the  goods 
claimed  in  behalf  of  Mr.  Green.  An  examin- 
ation of  some  other  minute,  though  important 
particulars,  will  properly  arise  in  the  subsequent 
discussion  of  this  question. 

The  first  thing  that  strikes  us  on  the  slightest 
survey  of  this  cause,  is  the  total  absence  of  all 
documentary  proof  to  establish  the  claim  of 
Mr.  Green.  The  shipment  was  made  in  the 
enemy's  country  in  the  name  of  an  enemy,  and 
ultimately  destined  for  sale  at  Mobile  or  New 
Orleans,  if  the  parties  should  be  able  to  accom- 
plish the  voyage.  The  property  was  clothed 
with  a  Spanish  character,  as  Mr.  Miller  .asserts, 
to  protect  it  from  British  and  Spanish  capture. 
It  is  certainly  the  duty  of  neutrals  to  put  on 
hotivd  of  their  ships  suflficient  papers  to  show 
the  real  character  of  the  property,  and  if  their 
conduct  be  fair  and  honest,  there  can  rarely  oc 
cur  an  occasion  to  use  disguise,  or  false  aocu- 
ments.  At  all  events,  when  false  or  colorable 
documents  are  used,  the  necessity  or  reason- 
ableness of  the  excuse  ought  to  be  very  clear 
and  unequivocal  to  induce  a  court  of  prize  to 
rest  satisfied  with  it.  To  say  the  least  of  it, 
the  excuse  is  not,  in  this  case,  satisfactory;  for 
the  disgui.se  is  as  strongly  pointed  to  elude 
90*]  American  as  *British  or  Spanish  capture. 
It  is  not  pretended  that  any  genuine  papers 
were  put  on  boai-d,  or  are  now  in  existence, 
which 'would  explain  the  circumstances;  for 
Mr.  Miller,  himself,  in  an  answer  to  an  interroga- 
tory on  this  point,  says  he  had  from  Mr.  Green 
no  written  instructions,  nor  did  he  enter  into  a 
written  contract  with  Mr.  Green  respecting  the 
goods  to  be  purchased  at  Jamaica;  that  Mr. 
Green  would  have  given  written  instructions, 
but  he,  Mr.  Miller,  objected  to  it,  as  in  case 
of  capture  it  would  have  been  insecure.  He 
adds  that  there  are  no  letters  or  papers  at 
Carthagena  that  can  throw  any  light  on  this 
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subject,  and  that  not  having  received  any,  he 
was  unwilling  to  leave  any. 

In  the  next  place,  there  is  not,  with  the  ex- 
ception of  Mr.  Miller's,  the  slightest  testimony 
from  the  ship's  crew  that  the  property  he 
longed  to  Mr.  Green.  The  master  and  mate  of 
the  schooner,  and  Mr.  Basaett  also,  the  agent  of 
Mr.  Miller,  expressly  state  that  they  always  lje- 
lieved  Mr.  Miller  to  be  the  real  owner,  and  that 
he  never  named  any  other  person  to  them  as 
the  owner,  though  he  sometimes  alluded  darkly 
to  a  possible  ownership  in  others.  It  is  a  gen- 
eral rule  of  the  prize  law  not  to  admit  claims 
which  stand  in  entire  opposition  to  the  ship's 
pai)ers,  and  to  the  the  preparatoiy  examinations, 
where  the  voyages  have  originated  after  the 
war.  The  rule  is  founded  upon  this  simple  reason, 
that  it  would  open  a  door  to  fraud  in  an  incal- 
culable extent,  if  persons  were  not  required  to 
describe  their  property  with  perfect  fairness. 
The  rule,  however,  is  not  inflexible;  it  yields 
to  cases  of  necessity,  or  where,  *by  the  [*0 1 
course  of  the  trade,  simulate  papers  become 
indispensable,  as  in  a  trade  licensed  by  the  state 
with  the  public  enemy.  It  may  be  said  that 
the  rule  cannot  be  applied  to  the  present  case, 
because  Mr.  Miller  is  to  be  deem^  one  of  the 
ship's  crew,  although  he  had,  some  time  before 
the  capture,  left  the  vessel,  and  was,  at  the  time 
of  capture,  at  New  Orleacs;  and  that  his  ex- 
aminations (for  he  was  examined  several  times) 
established  the  interest  of  Mr.  Green,  and  so 
the  claim  is  consistent  with  what  ought  to  have 
been  the  evidence  in  prepara(orio.  Assuming 
this  argument  to  be  correct,  on  which  we  give 
no  opinion,  the  circumstances  of  this  case  call 
for  the  most  plenary  explanations  to  dissipate 
the  doubts  which  cannot  fail  to  be  awakened. 

These  explanations  come  altogether  from  Mr. 
Miller,  and  are  unsupported  by  any  corrobora- 
tive documents,  or  facts  asserted  upon  independ- 
ent testimony.  All  that  the  other  principal 
witnesses  have  testified  to,  which  bears  directly 
on  the  cause,  consists  of  declarations  or  con- 
fes.sions,  or  acts  of  Mr.  Miller,  after  his  return 
to  New  Orleans.  Mr.  Miller  himself  certainly 
stands  in  a  predicament  which  does  not  len^ 
additional  credit  to  his  assertions.  He  was  the 
projector  of  tfte  voyage,  and  the  conductor  of 
all  its  operations.  He  chartered  the  vessel  in 
his  own  name;  and  if  he  was  acting  for  Mr. 
Green,  and  not  for  himself,  what  motive  could 
there  be  for  him  to  conceal  his  agency  from 
Messrs.  O'Hara  &  Offley,  or  from  Captain  Del- 
gado? The  voyage  itself  was  illegal  in  an 
American  citizen.  The  charter-party  stipu- 
lated *for  a  return  cargo  to  Jamaica,  [*v2 
which  was  to  be  furnished  by  Mr.  Miller,  and 
he  does  not  pretend  that  this  cargo  was  to  have 
been  shipped  on  Mr.  Green's  account.  It  must 
have  been  a  tratfic  on  his  own  account,  or  a 
joint  concern  with  Messrs.  O'Hara  &  Oftley; 
and  in  cither  view  was  a  surrender  of  all  the 
obligations  which  he  owed  to  his  country. 
These  considerations  cannot  certainly  increa^ 
our  confidence  in  the  integrity  of  the  conduct 
of  Mr.  Miller. 

On  examining  his  testimony  there  are  many 
circuuLstanccs  which  cannot  fail  to  create  un- 
favorable doubts.  The  test  affidavit  itself  is 
couched  in  very  equivocal  language.  Mr.  Mil- 
ler there  asserts  that  at  the  time  of  the  pur- 
chase he  expected  to  have  an  interest  in  the 
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sfoods,  hut  tbat  on  his  arrivnl  at  New  Orleans, 
the  attorney  in  fact  of  the  claimants  refused  to 
illow  any  such  interest,  and  the  deponent  was 
obliged  to  i^ve  up  the  same.  What  authority 
could  Mr.  Lewis,  the  attorney  here  alluded  to, 
have  to  intermeddle  with  Mr.  Miller's  interest 
in  the  shipment?  He  was  not  the  consignee  of 
the  property,  nor  was  he  conflctentially  ac- 
quainted with  any  agreement  or  instructions  of 
Mr.  Green  relative  to  the  voyage.  It  is  scai'cely 
credible  that  the  i*eal  consignee  of  the  goods, 
having  an  interest  in  them,  should,  under  such 
(circumstances,  yield  it  up  to  a  mere  intruder.  In 
hi^  examination  in  chief,  Mr.  Miller  states  that 
it  was  his  original  intention  to  have  invested 
his  own  funds,"as  well  as  Mr.  Green's,  at  Jamai- 
ca: but  he  was  induced  to  abandon  it  bv  re- 
\M)T\s  that  the  British  intended  to  occupy  iPen- 
03*]  sacola  *and  Mobile  Point;  and  he  ex- 
plains his  interest  in  the  shipment  to  have  been 
only  a  right  to  one-third  of  the  profits  in  lieu 
of  commissions. 

This  representation  is  not  consistent  with  the 
lano:uage  held  by  Mr.  Miller  on  other  occasions. 
AfttT  the  capture  Mr.  Miller  stated  to  Captain 
Ddirado  that  "he  had  got  himself  into  a  dif- 
ficulty in  consequence  o?  his  (Delgado's)  com- 
iDi;  here;  that  the  greater  part  of  the  funds  in- 
vtyted  in  the  goods  belonged  to  Mr.  Green ;  that 
he  (Miller)  was  acting  for  others,  and  that  he 
fe-arwl  he  should  get  himself  into  difficulty." 
l'tH)u  an  inquiry  from  the  same  person  dunng 
J  he  voyage  from  Kingston,  whether  he  was  the 
<»wneK  Mr.  Miller  answered  "  that  he  did  not 
know — that  he  had  funds  from  Carthagena." 
On  another  occasion,  Mr.  Miller  gave  another 
witness  (Mr.  Mllvaine)  to  understand  **  that 
the  cargo  was  purchased  on  his  (Miller's)  and 
<iiven's  account."  And  in  a  conversation  with 
A  .Mr.  West,  who  was  the  confidential  agent  of 
^lessra,  C^Hara  &  Offley.  and  received  a  letter 
bv  the  schooner  advising  him  of  the  voyage,  he 
left  the  impression  on  Mr.  West's  mind  that 
the  cargo  was  his  own.  The  lan^iagc,  too, 
I  hat  Miller  held  with  Mr.  Heins  (the  mate  of 
the  schooner)  after  the  capture,  is  very  signifi- 
(anl.  He  said,  '*  It  was  a  hard  case  that  he 
•should  lose  liLs  property  in  that  jvay ;  that  it 
wtw  the  earnings  of  many  years." 

There  are  some  other  discrepancies  in  the 
clerlarations  of  Mr.  Miller,  which  are  not  easily 
to  be  accountwl  for.  Mr.  Miller,  in  his  exam- 
ination, states  that  Mr.  Green  authorized  him 
94*]  to  invest  in  goods  *the  money  belonging 
to  him;  and  that  after  he  chartered  the  schoon- 
er it  was  his  intention  to  lay  out  Mr.  Green's 
funds,  as  well  as  his  own,  in  the  purchase  of 
!ro(xis;  but  that  subsequent  events  induced  him 
not  to  lay  out  his  own  funds,  and  that  he  laid 
out  for  Mr.  Green  about  $6,000  only.  In  his 
<*'^nver8ation  with  Mr.  Lewis  he  stated  that 
I  hire  was  an  arrangement  between  Mr.  Green 
and  himself;  that  if  he  thought  proper  upon 
his  arrival  at  Jamaica,  lie  might  invest  in  goods 
the  whole  of  the  $11,686,  and  more  (for  which 
he  was  authorissed  to  draw  on  Mr.  Green,  if 
necessary),  on  the  joint  account  of  himself  and 
Mr.  Green;  that  after  his  arrival  at  Jamaica  he 
thought  he  would  enter  into  this  speculation ; 
and,  thereupon,  he  drew  upon  Mr.  Green  for 
^*,oOO;  and  that  after  the  draft  was  made  he 
discovered  that  he  had  not  any  right  to  make 
ihi.<4  disposition  of  the  funds  of  the  stockhold- 
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ers  in  the  Hrtrnet,  and,  accordingly,  he  laid  out 
$6,000  of  Mr.  Green's  money,  supposing  he 
ought  to  have  an  interest  in  it  himself,  as  a 
comi>en8ation  for  his  trouble. 

In  determining  the  real  character  of  this 
whole  transaction  it  becomes  material  to  ascer- 
tain the  true  value  of  the  cargo  shipped  by  Mr. 
Miller.  He  asserts  it  to  be  about  $6,000;  but 
no  original  invoice,  or  other  genuine  paper,  is 
produced  to  prove  its  cost  at  Jamaica.  Ac- 
cording to  Mr.  Bassett,  it  was  worth  about 
$7,000  or  $8,000;  and  C^apt.  Delgado  says,  that 
while  lading  it,  Mr.  Miller  told  him  it  would 
amount  to  about  $8,000  or  $10,000.  If  their 
cargo  cost  but  $6,000,  it  may  be  asked,  w^hat 
became  of  the  residue  of  the  money  in  the 
♦hands  of  Mr.  Miller?  According  to  his  [*95 
own  account,  he  received  for  the  sales  of  the 
Hornet  $11,636;  from  O'Hara  &  OtHey  $900; 
and  he  drew  a  bill  on  Mr.  Green,  in  jiart  pay- 
ment of  the  goods,  for  $2,500,  making  in  the 
whole,  the  aggregate  sum  of  $14,000.  There 
remained,  therefore,  after  the  purchase  of  the 
goods,  in  the  hands  of  Mr.  Miller,  about  $8,000. 
What  has  become  of  this  fund,  belondng  to 
himself  and  the  stockholders  in  the  itbrnet  ? 
Here,  as,  indeed,  in  every  other  material  part 
of  the  cause,  the  explanation  comes  exclusively 
from  Mr.  Miller.  He  says  that  when  he  left 
the  schooner  in  St.  Bernard's  Bay,  he  took  away 
with  him  in  the  boat  the  sum  of  $4,500;  and 
that  while  the  schooner  lay  at  Petit  Coquilles, 
he  took  away  from  some  crates  on  board  of  the 
schooner,  in  which  it  wiis  concealed,  the  further 
sum  of  $1,8()0  or  $1,900.  It  is  true  that  Capt. 
Delgado  says  that  when  Miller  left  the  schooner 
he  took  away  with  him  a  bag,  which,  he  sup- 
poses, contiiined  dollars,  but  he  does  not  pretend 
even  to  guess  at  the  amount ;  and  it  is  remarka- 
ble that  none  of  the  passengers  are  interrogated 
on  this  subject.  But  the  statement  in  relation  to 
the  $1,800  or  $1,900  is  wholly  incredible.  The 
mate  flatly  denies  that  it  could  have  been  taken 
out  of  the  crates  in  the  manner  which  Miller 
asserts ;  and  Mr.  Bassett  manifestly  considers  it 
almost  impossible.  What  adds  to  the  incredi- 
bility of  the  statement  is,  that  when  Mr.  Miller 
left  the  schooner,  he  never  informed  Mr.  Bas- 
sett that  there  was  any  money  concealed  in  any 
of  the  crates,  although  he  expressly  constitutecl 
him  his  agent  to  dispose  of  the  cargo,  without 
any  reserve. 

*If  the  funds  were  brought  to  New  [*96 
Orleans  in  money,  as  Mr.  Miller  pretends,  noth- 
ing could  have  been  more  easy  of  proof  than 
the  fact,  considering  that  a  large  proportion  of 
it  belonged  to  the  other  stockholders  in  the 
Hornet.  By  the  very  terms  of  his  receipt  he 
was  bound  to  pay  over  to  them  their  respective 
proportions  on  his  arrival  at  New  Orleans.  Has 
he  done  so?  There  is  not  the  slightest  proof  to 
this  effect  in  the  case.  On  the  contrary,  sev- 
eral of  the  stockholders,  or  their  agents,  have 
been  examined,  and  not  one  of  them  admits 
his  proportion  to  have  been  paid.  Indeed,  Mr. 
Miller  himself  admits  that  he  has  never  paid 
any;  and  gives  this  extraordinary  excuse,  that 
he  had  orders  from  Mr.  Green  not  to  pay  over 
the  money  imtil  three  months  after  his  arrival 
at  New  (Orleans.  This  excuse  is  entirely  at  va- 
riance with  the  receipt  given  by  Mr.  Miller, 
and  is  as  little  reconcilable  with  the  letter  of 
Mr.  Green  to  his  nephew,  respecting  his  own 
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remittance.  It  may  be  added  that  the  state- 
ment itself  has  very  little  intrinsic  probability 
to  support  it. 

It  is,  therefore,  no  harshness  to  declare  that 
the  declarations  of  Mr.  Miller,  tliat  he  brought 
home  so  very  considerable  a  sum,  are  not  of 
themselves  entitled  to  much  credit,  and,  under 
the  circumstances,  cannot  be  received  as  satis- 
factory evidence  of  the  fact  by  this  court;  and 
if  so,  then  every  suspicion  that  the  whole  funds 
were  invested  in  the  cargo  is  greatly  inflamed, 
and  every  doubt  of  the  good  faith  of  the  pres- 
ent claim  materially  strengthened. 

There  are  many  other  circumstances  in  the 
case  wnich  tend  to  a  discredit  of  the  claim ;  but 
97*]  it  would  *occupv  too  much  time  to  dis- 
cuss them  minutely.  One  circumstance,  how- 
ever deserves  particular  notice.  It  is  the  letter 
of  Mr.  Miller  written  to  Mr.  Bassett,  after  his 
arrival  at  New  Orleans,  which  may  almost  be 
said  to  carry,  in  every  line  of  it,  the  language 
and  feelings  of  an  owner  of  the  soods.  And 
it  adds  no  inconsiderable  force  to  these  observa- 
tions, that  the  only  documents  on  board  point- 
ing to  ]yir.  Green  are  inconsistent  with  the  sup- 
position that  the  goods  were  purchased  on  his 
account;  and  the  only  doubtful  expression  in 
them  may  well  be  satisfied  as  referring  to  money 
to  be  obtained  by  Mr.  Miller, from  a  Mr.  Hardy, 
of  Jamaica,  who  was  indebted  to  Mr.  Green. 

Considering,  then,  that  the  present  claim  rests 
altogether  upon  the  testimony  of  Mr.  MiUer, 
given  by  him  after  he  well  knew  the  form  and 
pressure  of  the  cause,  and  liable,  as  it  must  be, 
to  the  strongest  doubts  both  from  the  predica- 
ment in  which  he  stands,  and  the  circumstances 
which  have  been  already  stated,  the  court  can- 
not admit  that  it  is  supported  by  any  reasona- 
ble evidence.  It  is  not  material,  in  our  view, 
whether  the  property  belon^d  wholly  to  Mr. 
Miller,  or  to  him  jointly  with  Green,  or  was 
purchased  with  the  funds  of  the  stockholders 
of  the  Hornet,  on  his  own  account,  as  an  unau- 
thorized speculation,  or  on  joint  account  with 
their  authority ;  for  in  either  case  it  is  liable  to 
the  same  judgment.  It  is  a  settled  rule  of  this 
court,  that  if  a  party  will  attempt  to  impose 
upon  the  court  by  knowingly  or  fraudulently 
claiming  as  his  own  property  belonging  in  part 
to  others,  he  shall  not  he  entitled  to  a  restitu- 
tion of  that  portion  which  he  may  ultimately  es- 
98*]  tablish  *as  his  own.  This  nile  is  found- 
ed in  the  purest  principles  of  morality  and  jus- 
tice, land  would  bear  upon  the  claim  of  Mr. 
Green,  [supposing  his  domicile,  as  a  neutral, 
were  ever  so  clear Iv  established. 

In  respect  to  the  domicile  of  Mr.  Green,  there 
is  certainly  much  reason  to  doubt  if  it  would  be 
suflicient  to  protect  him,  even  if  he  could 
show  himself,  at  the  time  of  the  capture,  a 
citizen  of  Carthagena.  For,  if  upon  his  re- 
turn to  New  Orleans  after  the  war,  he  acquired 
a  domicile  there  (of  which  the  circumstance  of 
his  becoming  the  owner  of  a  privateer  in  that 
port  J  ffords  a  strong  presumption),  he  became 
a  redintegrated  American  citizen,  and  he  could 
not,  by  an  emigration  afterwards,  flagrante  bel- 
h,  acquire  a  neutral  character  so  as  to  separate 
himself  from  that  of  his  native  country. 

The  counsel  for  the  claimant,  aware  of  the 
pressure  of  his  case  upon  the  present  evidence, 
has  prayed  to  be  admitted  to  make  further 
proof,  which  he  states  to  be  now  in  his  posses- 
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sion.  If  this  cause  turned  upon  the  que*^- 
tion  of  domicile,  the  court  would  feel  little 
hesitation  in  admitting  it.  But  considering  the 
manner  in  which  the  cause  was  conducted  in 
the  court  below,  and  that  the  claimant  there 
had  the  benefit  of  further  proof,  and  t^at  it  ap- 
pears to  us  that  upon  the  question  of  proprie- 
taiT  interest  the  cause  now  admits  of  no  fair 
and  reasonable  explanation,  consistent  with  an 
exclusive  interest  in  Mr^  Green,  we  do  not  feel 
at  lilierty  to  make  an  order  for  further  proof. 
We  are  not  satisfied  that  it  would  be  a  safe  or 
convenient  rule,  unless,  under  very  special  cir- 
cumxStances,  to  allow  parties  who  have  had  the 
benefit  *of  plenary  proof  in  the  court  be-  [*09 
low,  to  have  an  order  for  further  proof  in  thij^ 
court  upon  the  same  points.  Much  less  should 
we  incline  to  allow  it  in  a  case  of  pregnant  sus- 
picion, where  the  evidence  must  come  from 
sources  tainted  with  so  many  unwholesome 
personal  interests,  and  so  many  infusions  of 
doubtful  credit. 

The  claim  of  Mr.  Green  must,  therefore,  be 
rejected,  and  the  goods  be  condemned  as  good 
and  lawful  prize. 

It  has  been  urged  that  there  is  no  evidence 
upon  the  record  that  the  capture  were  ciuly 
commissioned,  and  that  further  proof  ought  to 
be  required  on  this  point.  This,  however,  is  a 
question  which  the  claimant  lia.s  no  right  to 
litigate.  He  has  no  legal  standing  before  the 
court  to  assert  the  rights  of  the  United  States. 
If  the  capture  was  without  a  commission,  the 
condemnation  must  be  to  the  United  States 
generally ;  if  with  a  commission,  as  a  national 
vessel,  it  must  still  be  to  the  United  States,  but 
the  proceeds  are  to  be  distributed  by  the  court 
among  the  captors  according  to  law.  It  will 
be  time  enough  to  require  the  commission  to 
be  produced  when  the  proceeds  are  to  be  dis- 
tributed by  the  court,  if  the  United  Stetes  shall 
then  insist  upon  any  exclusive  claim. 

Decree  affirmed  mth  costs.  * 

S.  C.  10  Wheat.  306. 

Cited— 2  Cliff.  187;  2  Bprague,  118, 175, 184 ;  Blatchf . 
Pr.  826. 
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Where  the  owner  of  certain  slaves,  and  also  part 
owner  of  a  vessel,  hired  the  slaves  to  the  master  of 
the  vmsel  to  proceed  as  mariners  on  board,  on  a 
voyage,  at  the  usual  waires,  and  without  any 
special  oon tract  of  hiring :  held,  that  the  nuu«ter, 
havinHT  acted  with  good  faith,  was  not  responsible 
for  the  escape  of  the  slaves  in  a  foreign  port,  which 
was  one  of  the  contingent  U^rmini  of  toe  voyaire, 
and  consequently  within  the  hazards  to  which  the 
owner  knew  his  property  might  be  expo9e<l ;  al- 
thouffb  it  was  doubtful  whether  the  master  had 
strictly  pursued  his  orders  in  going  to  such  port. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 
This  suit  was  instituted  by  the  plaintiflT  in 
the  Circuit  Court  for  the  county  of  Alexandria, 
to  recover  the  value  of  three  slaves  hired  by  the 
plaintiff  to  the  defendant  for  a  voyage  to  some 


\.—  Vide  Appendix,  Note  I. 
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part  of  Europe  in  the  brig  Sophila,  of  which 
the  defendant  was  master,  which  slaves  escaped 
from  the  vessel,  and  were  lost  to  the  owner. 
The  claim  was  founded  on  the  allegation  that 
the  master  pursued  a  different  voyage  from 
that  for  which  the  slaves  were  hired,  and  that 
to  tbi^  cause  was  to  be  ascribed  the  loss  that 
hits  been  sustained. 

The  cause  was  argued  by  Sicann  for  the 
plaintiff,  and  bv  Taylor  for  the  defendant. 
The  latter  cited  fothier  on  Obligations,  part  l,c. 
101*]  3,art.3,*t<)  show  that  the  party  was  only 
rcsponsibie  for  the  ordinary  results  oi  his  fault, 
unaccompanied  with  fraud,'  and  contended 
that  the  loss  of  the  slaves  was  not  a  necessary 
consequence  of  the  shipmaster's  supposed  mis- 
conduct, but  was  remote  and  unforeseen. 


Marshall,  Ch,  J,,  delivered  the  opinion  of 
the  court : 

The  declaration  in  this  cause  states  that  the 
defendant  **  was  m&ster  of  the  brig  Sophila, 
then  in  the  county  of  Alexandria,  and  bound 
on  a  voyage  from  thence  to  Savannah,  in  the 
sijite  of  Georgia,  and  from  Savannah  to  New 
York,  in  the  state  of  New  York,  and  from 
thence  to  such  other  place  or  places  as  he,  the 
Slid  defendant,  might  be  directed  to  go  to 
by  the  owners  of  the  said  brig."  of  whom  the 
plaintiff  was  one.  That  believing  and  expect- 
ing the  defendant  would  pursue  the  orders 
he  should  receive,  as  was  his  duty,  he  hired  to 
him,  for  the  voyage  the  slaves  in  the  declara- 
tion mentioned. 

It  appeared  in  evidence  that  these  slaves 
were  received  on  board  the  vessel  as  mariners 
on  the  usual  wages,  and  without  any  special 
contract. 

1 02»]  ♦On  the  23d  of  May,  1809,  after  the 
Sophila  had  sailed  from  Alexandria  to  Savan- 
nah, a  letter  of  instructions  was  addressed  to  the 
maRter,  which  contains  tlte  following  direc- 
tions: **  I  hope  this  will  find  you  arrived  at 
Siivannah,  and  ready  to  proceea  on  your  voy- 
aj^e  to  Amsterdam,  where  you  are  to  proceed 
with  all  dispatch ;  and  when  you  arrive  off  the 
T(rxel,  should  you  not  have  received  informa- 
tion either  from  Messrs.  Wil  links,  or  from 
wme  source  that  you  can  depend  upon,  that 
you  can  enter  Holland  with  safety,  you  are  to 
proceed  to  Tonningen,  and  from  thence  com- 
municate with  Messrs.  Willinks,  and  fol- 
low their  instructions.  If  they  say  they  can- 
not get  vou  admitted  to  the  continent,  or  can 
do  nothing  for  you,  you  are  then  at  liberty  to 
take  upon  yourself  the  disposal  of  the  cargo 
in  any  way  that  may  be  practicable,  and  the 
investment  of  the  proceeds  in  any  German 
goods  that  may  answer  our  market.  Should 
no  opportunity  offer  for  a  sale  at  Tonningen, 
or  on  the  coast  of  Holland,  or  Denmark,  or  in 


1 -So,  also,  the  Napoleon  Code,  II v.  8.  tit.  3,  Des 
CoDtrats  et Obligations Convpittionnelies.  "  Le  do- 
blteurn'est  tenu  que  des  dommng-es  et  intOrets  qui 
ont  ete  prevus  ou  qu*on  a  pu  pr^volr  lors  du  eoii- 
tnit,  inrstju*'  c«  nest  pomt  par  son  dol  que  To^bliKa- 
tl«»n  n'e«t  point  ex^cutee.  "Art.lir>0.  'Dans  le  oas 
m^mf  o&  rinexecutioii  de  la  convention  r^sulte  du 
rtoldu  d^bltcur,  J««doinmH|fe8et  int^r^ts  ne  doiv- 
«nl  comprendre,d  r^ard  iie  la  perrn  eprouv^e  par 
le  orean  cier  et  du  grain  dont  11  a  6t^  prlvc,  quo  ce 
qulestune  suite  immediate  et  dlrecte  de  rlnexe 
oution  dela  convention."    Art.  1151. 
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the  Baltic,  you  must  then,  as  a  last  resort,  pro- 
ceed to  Liverpool,"  &c. 

On  the  6th  of  July,.  1809,  a  letter  containing 
additional  instructions,  was  written,  of  which 
the  following  is  an  extract :  * '  Nothing  decisive 
has  yet  occurred  whereby  to  judge  of  the  ulti- 
mate result  of  the  pending  negotiations  between 
this  country  and  the  powers  of  the  continent. 
But  hoping,  by  the  time  you  arrive  in  the 
British  channel,  all  difficulties  will  be  settled 
between  us  and  the  continent,  your  owners  are 
still  desirous,  and  direct,  that  you  may  prose- 
cute your  voyage,  as  before  directed,  for 
♦Amsterdam.  They  are, however, desirous,  [1 03 
that  before  you  attempt  to  enter  the  Texel,  vou 
inform  yourself  whether  the  port  be  blockaded, 
and  whether  there  be  any  danger  of  confiscation 
after  entering.  And  should  you  not  be  able  to 
get  satisfactory  information  on  these  heads  at 
sea,  or  going  up  the  British  channel,  you  will 
proceed!  as  before  directed,  for  Tonningen, 
and  from  thence  communicate  with  Messrs. 
Willinks,  of  Amsterdam^  and  Messrs.  Parish  & 
Co., Hamburgh, and  abide  by  their  instructions. 
Should  it  so  turn  out  that  you  cannot,  with 
safety,  proceed  to  Amsterdam,  and  that  you  can 
get  admittance  at  Tonningen  or  Hamburgh, 
you  will  deliver  your  cargo  at  either  place  to 
Messrs.  Parish  &  Co.,  as  they  may  instruct 
you, "  &c.  "  If  no  admittance  can  be  had  either 
at  Amsterdam,  Hamburgh,  or  Tonningen,  you 
are  then  at  liberty  to  do  the  best  you  can  with 
the  cargo,  as  before  directed. " 

U  nder  these  instructions  the  Sophila  proceeded 
on  her  voyage,  till  visited  by  one  of  the  squad- 
ron which  blockaded  Amsterdam.  Informa- 
tion was  there  received  showing  the  danger, 
from  the  local  government,  of  'entering  the 
Texel,  and  also  that  Hamburg  and  Bremen 
were  shut,  and  that  Tonningen  had  been  shut 
and  opened  to  American  vessels  several  times. 
The  Sophila  continued  to  ply  off  and  on  the 
mouth  of  the  Texel  for  four  or  five  days,  with 
her  signals  displayed,  when  the  master  con- 
cluded to  run  into  the  Texel,  the  blockade  of 
which,  it  would  seem,  was  not  then  intended  to 
exclude  neutral  commerce.  In  executing  this 
design  he  was  met  by  the  schooner  Enterprise, 
an  Amercan  man-of-war,  *beating  out  [*104: 
abreast  the  first  buoy  of  the  Hacks.  The  com- 
mander of  the  schooner  sent  his  boat  to  the 
Sophila  with  a  request  that  her  master  would 
come  on  board  the  Enterprise.  The  defendant 
went  on  board,  and  continued  there  near  two 
hours.  On  his  return,  the  commander  of  the 
Enterprise  sent  on  board  the  Sophila  a  Captain 
Swaine,  master  of  an  American  vessel  which 
had  been  captured  by  a  Danish  cruiser  on  a 
voyage  to  St.  Petersburg,  and  condemned. 
Captain  Swaine  gave  to  Captain  Brooke,  the 
defendant,  a  written  statement,  containing  all 
the  information  he  pos'iessed  respecting  the 
dangers  of  those  seas.  He  stated  that  his  ves- 
sel was  captured  on  the  4th,  and  condemned  on 
the  19th  of  June.  That  on  the  20th  himself 
and  his  men  were  turned  on  shore  without  as- 
signing to  them  any  cause  of  capture  or  con- 
demnation, and  without  making  any  provision 
for  them.  His  men  were  compelled  to  go  on 
board  Danish  privateers  to  avoid  starving.  He 
remained  himself  at  Albourg,  until  the  17th 
of  July,  when  lie  traveled  by  land  to  Amster- 
dam, and  passcHl  within  four  miles  of  Tonnin- 
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gen.  The  information  of  Captain  Swaine 
showed  that  the  seas  about  the  mouths  of  the 
Eider,  the  Elbe,  and  tlie  Weser,  swarmed  with 
Danish  privateers,  who  respected  no  tlag,  and 
brought  in  every  American  ve&sel  they  could 
capture.  On  \lie  28th  of  July  he "  passed 
through  Hamburgh,  and  waited  on  the  Ameri- 
can consul  for  a  passport,  where  he  was  in- 
formed by  the  chancellor  that  there  were  sev- 
eral American  vessels  at  Tonningen  petition- 
ing for  liberty  to  land  their  cargoes,  which 
105*J  they  could  *not  obtain,  nor  was  any 
attention  paid  to  their  petitions.  He  received 
the  same  information  afterwards  at  Amster- 
dam. By  the  consulate  at  Hamburgh  he  was 
also  informed  that  there  had  been,  a  few  days 
before,  some  American  vessels  at  Cruxhaven, 
which  had  been  ordered  by  the  consul  to  leave 
that  place  immediately.  After  receivins:  this 
information  the  Soph i la  proceeded  to  Liver- 
pool, where -the  slaves  of  the  plaintiif  escaped, 
and  have  been  totally  lost. 

Upon  this  testimony  the  counsel  for  the 
plaintiff  prayed  the  court  to  instruct  the  jury, 
that  if  they  believed  the  evidence,  the  plamtiff 
w&s  entitled  to  recover  of  the  defendant  tne 
value  of  the  slaves  in  the  declaration  mentioned. 
The  court  refused  to  give  this  instruction,  to 
which  refused  the  plaintiff  excepted.  A  verdict 
was  found  for  the  defendant,  and  a  judgment 
rendered  thereon  by  the  court,  which  judgment 
is  now  before  this  court  on  writ  of  error. 

The  plaintiff  in  error  contends  that  the  Cir- 
cuit Court  ought  to  have  given  the  instruction 
praved  for,  &cause,  1st.  The  defendant  has 
viofated  the  instructions  bv  which  he  was 
bound.  2d.  Any  violation  of  those  instructions 
subjects  him-  to  every  loss  sustained  in  conse- 
quence thereof. 

Captain  Brooke  is  supposed  to  have  violated 
his  orders  in  not  proceeding  to  Tonningen,  and 
waiting  there  for  the  directions  of  Messrs.  Wil- 
links. 

In  considering  the  instructions  given  by  the 
owners  of  the  Sophila,  there  are  extrinsic  cir- 
cumstances which  ought  not  to  be  entirely  over- 
looked. The  state  of  the  whole  commercial 
100*1  world  was  without  *example.  The 
then  Emperor  of  France  exercised  the  most  ab- 
solute despotism  over  nearly  the  whole  conti- 
nent of  Europe,  and  at  his  capricious  will  de- 
stroyed the  commerce  and  seized  the  property 
of  neutrals  in  the  ports  of  those  who  were  com- 
pelled to  submit  to  his  influence.  Under  such 
circumstances  it  is  reasonable  to  suppose  that, 
in  commercial  expeditions  planned  from  so  dis- 
tant a  place  as  the  United  States,  some  confi- 
dence is  placed  in  the  master  of  the  voyage,  and 
that  much  must  be  left  to  his  discretion.  Al- 
though this  consideration  will  not  excuse  a  dis- 
obedience of  orders,  it  is  entitled  to  weight  in 
expounding  orders  not  entirely  decisive.  The 
primary  object  of  the  owners  was  obviously 
that  the  Sophila  should  go  to  Amsterdam.  Yet 
this  primary  object  was  to  be  relinquished,  if 
not  to  be  attained  with  safety ;  and  of  this  the 
master  was  the  judge. 

But  the  orders  are  .said  to  direct  the  master 
absolutely  to  proceed  to  Tonningen,  should  he 
decline  entering  the  Texel. 

In  the  first  letter,  of  the  2M  of  May,  this  di- 
rection does  appear  to  be  positive,  but  it  also 
appears  to  have  been  given  in  the  expectation 
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that  the  voyage  from  the  mouth  of  the  Texel 
to  Tonningen  might  be  prosecuted  without  im- 
minent danger,  and  with  the  probability  of  en- 
tering some  port  on  the  continent.  Of  this 
probability  the  Messrs.  Willinks  were  to  judge, 
should  it  be  in  the  power  of  Captain  Brooke  to 
consult  them. 

The  first  paragraph  of  the  letter  of  the  6th 
of  July  repeats  the  order  to  proceed  to  Ton- 
ningen, *8hould  it  be  unsafe  to  enter  [*107 
the  Texel.  and  there  "to  communicate  with 
Messrs.  Willinks,  of  Amsterdam,  and  Messrs. 
Parish  &  Co. ,  of  Hamburgh,  and  to  follow  their 
instruction."  The  letter  then  directs  the  con- 
duct of  the  master,  should  he  be  enabled  to 
get  admittance  into  Tonningen  or  Hamburgh, 
and  proceeds  to  say:  "  If  no  admittance  can  be 
had,  either  at  Amsterdam,  Tonningen,  or  Ham- 
burgh, you  are  then  at  liberty  to  do  the  best  you 
can  with  the  cargo,  as  before  dh'ected." 

It  is  on  this  last  clause  in  the  letter  that  the 
difficulty  arises. 

The  plaintiff  contends  that  the  master  had  no 
right  to  determine  at  the  mouth  of  the  Texel  the 
practicability  of  getting  into  Tonningen  or 
Hamburgh,  but  was  bound  to  proceed  for  the 
former  place,  and  when  there,  to  govern  him- 
self by  the  directions  of  Messrs.  Willinks,  or 
of  Messrs.  Parish  &  Co.  If  this  be  not  the  true 
con.struction  of  the  letter,  he  then  contends  that 
the  intelligence  received  off  the  mouth  of  the 
Texel  did  not  excuse  the  master  for  sailing  from 
that  place  for  Liverpool. 

As  the  first  paragraph  of  that  letter  contains 
an  unconditional  order  to  proceed  to  Ton- 
ningen, should  it  be  unsafe  to  go  to  Amster- 
dam, it  is  probable  that  the  owners  might  found 
their  subsequent  orders  on  the  state  of  things 
which  might  be  found  to  exist  when  the  vessel 
should  arrive  at  Tonningen,  and  on  the  expec- 
tation that  the  voyage  would  be  prosecuted  to 
that  place.  But  this  expectation  is  not  so 
clearly  expressed  as  to  be  free  from  doubt. 
The  writer  does  not  say  "  if  on  arriving  at  Ton- 
ningen *no  admittance  can  be  had,"  r*108 
&c. ;  but,  "  If  no  admittance  can  be  had,"  &<*,. 
These  expressions  might  well  be  understood  to 
apply  to  the  fact,  although  it  should  be  com- 
municated before  arriving  at  the  place,  and  to 
dispense  with  the  necessity  of  a  useless  voyage 
to  Tonningen.  There  is  the  more  reason  for 
coming  to  this  conclusion  from  the  considera- 
tion that  the  vessel  could  not  arrive  at  a  place,  ad- 
mittance into  which  was  forbidden.  Whether 
this  be  the  true  construction  of  the  letter  or 
not,  the  phraseology'  is  deemed  too  ambiguous 
to  subject  the  master  to  remote  damages,  not 
certainly  produced  by  his  omitting  to  proceed 
to  Tonningen,  if,  in  omitting  so  to  do  he 
acted  with  good  faith  and  a  sincere  desire  to  obey 
his  orders. 

This  brings  us  to  the  information  under 
which  he  acted.  That  information  was  that 
Hamburgh  was  shut.  That  Tonningen  had 
been  .  occasionally  shut  and  occasionally 
opened  to  American  vessels.  That,  at  the  time, 
the  cargoes  of  those  which  had  been  admitted 
were  not  allowed  to  be  sold;  and  that  the  voy- 
age to  Tonningen  would  be  attended  with  very 
serious  hazards,  which  were  probably  not 
contemplated  by  his  owners  when  they'  ^ve 
their  instructions.  If,  in  such  a  slate  of  things, 
the  master  should  be  thought  to  have  miscon- 
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St  rued  his  instructions,  and  should  be  deemed 
responsible  for  exercising  his  own  discretion, 
tlie  action,  founded  on  such  misconstruction, 
would  certainly  be  a  harsh  one.  The  court 
will  not  decide  this  question,  because  its  decis- 
ion is  rendered  unnecessary  by  the  view  taken 
of  the  second  point. 

109*]  *2d.  Admitting  that  the  true  con- 
struction of  his  orders  required  the  master  to 
proceed  to  Tonningen,  on  finding  it  unsafe  to 
go  to  Amsterdam,  is  he  liable  in  this  action? 

The  court  thinks  he  is  not.  No  special  con- 
tract is  proved,  and  the  slaves  of  the  plaintiffs 
were  put  on  board  the  vessel  generally  as  sea- 
men. The  court  is  not  satisfied  that  the  dan- 
ger of  their  escaping  might  not  be  as  great  on 
the  continent  as  in  England.  But,  at  any  rate, 
Liverpool  was  one  of  the  contingent  termini  of 
the  vorage.  and  was  consequently  within  the 
hiizanfs  to  which  the  plaintiff  knew  his  proper- 
ty might  be  exposed.  The  danger  of  losing 
them,  should  the  Sophila  proceed  to  Liverpool, 
did  not  deter  him  from  placing  the  slaves  on 
hoard  the  vessel,  nor  from  directing  the  master 
to  go  to  Liverpool,  or  from  giving  full  discre- 
tion respecting  his  port,  in  an  event  which  was 
far  from  being  improbable. 

There  is  no  error,  and  the  judgment  is  to  be 
affirmed  with  costs. 

JudfftnerU  affirmed.^ 


[common  law.] 
M'COUL 

V. 

LEKAMP'S  ADMINISTRATRIX. 

A.  L.  brought  an  action  of  assumpsit  In  the  Cir- 
cuit Court,  and  after  issue  Joined,  the  plaintiff  died, 


and  the  suit  was  revived  by  scire  facian  in  the 
name  of  his  ariministi-atrtic.  While  the  suit  was 
stiil  depending,  the  administratrix  intermarried 
with  P.  A.,  which  marriagre  was  pleaded  puOi  dar- 
rein ctmtinumice.  Held  that  the  HcUe  faciOA  was 
thereupon  abated,  and  a  new  scire  facias  rni^rht  he 
issued  to  revive  the  origrnal  suit  in  the  name  of  F. 
A.  and  wife,  as  the  personal  representative  of  A. 
L.,  in  order  to  enable  her  to  prosecute  the  suit  un- 
til a  final  Judi^ment  ur  der  the  Judiciary  act  of  1799, 
ch.  20,  sect.  31. 

Where  a  witness,  a  clerk  to  the  plaintiff,  swore 
that  the  several  articles  of  merchandise  contained 
in  the  account  annexed  to  his  depoMtion,  were  sold 
to  the  defendant  by  the  plaintiff,  and  werechargred 
in  the  plaintiff's  day-book  by  the  deponent  and 
another  pcrscm  who  is  dead,  and  that  the  deponent 
delivered,  and  further  swore,  that  he  had  referred 
to  the  orijBrinal  entries  in  the  day-book;  held,  that 
this  was  sufficient  evidence  to  prove  the  sale  and 
delivery  of  the  eroods. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Virginia. 
This  cause  was  argued  by  Lee,  for  the  plaint- 
iff in  error,  and  hy  S'wann,  for  the  defendant 
in  error. 


♦Marshall,  Ch.  «/.,  delivered  the  [*112 
opinion  of  the  court. 

Albert  Lekamp  brought  this  suit  in  the  Cir- 
cuit Court,  for  the  District  of  Virginia,  for  the 
recovery  of  money  claimed  to  be  due  to  him 
from  Neil  M'Coul,  the  defendant  below.  Af- 
ter issue  joined  the  plaintiff  died,  and  the  suit 
was  revived  in  the  name  of  his  administratrix. 
While  the  suit  was  still  depending,  the  admin- 
istratrix intermarried  with  Frederick  L.  E. 
Amelung,  which  marriage  was  pleaded  puis 
darrein  continuance.  The  scire  facias  was  there- 
upon abated  and  a  new^  scire  facias  issued  to  re- 
vive the  original  action  in  the  names  of  Amel- 
ung and  wife,  as  the  personal  representatives 
of  Albert  Lekamp. 

At  a  subsequent  term  the  cause  was  tried  on 


\.  It  will  be  perceived  that  the  above  case  was 
determined  upon  the  ifround  that,  whether  the 
master  misoonstmed  his  orders  or  not,  no  special 
contmct  of  hlriagr  l>ein8r  proved,  and  the  slaves  be- 
iofr  put  on  board  arenerally  as  mariners,  liaving  es- 
caped at  a  port  wnich  was  one  of  the  continirent 
irrmini  of  the  voyaitre,  and  was,  consequently,  with- 
in the  hazards  to  which  the  owner  knew  his  prop- 
erty mig>ht  be  exposed,  was  not  liable  for  the  loss. 
In  general,  as  to  nis  obligations  to  the  ship-owner, 
the  master  bein^  a  letter  to  hire  of  his  care  and  at- 
tention, cnnduclitr  ttperis  faciendiy  and  the  contract 
l)einir  reciprocally  beneficial  to  both  parties,  noth- 
inir  more  is  required  of  him  than  ordinary  dlU- 
110»]  gence;  and  he  Is  only  responftible  *for  ordi- 
HHry  negrlect.  But  this  must  be  understood,  with 
the  exception  of  his  responsibility  as  a  common 
t:urricr,  and  also  that  he  is  responsible  like  any  oth- 
er conductor  operis,  or  even  a  mandatory,  for  a  de- 
?'ree  of  stdll  in  his  profession  adequate  to  the  per- 
nrmance  of  what  he  undertakes.  Imperltia  culpse 
adnumeratur;  Straccha,  de  Nautis,  Part  3,  No.  32; 
Oasare^iA,  Disc.  23,  No.  65:  Disc.  122,  Nos.  1  and  12: 
Eroerlgon,  torn.  1,  p.  373.  These  principles  have  t)een 
reoo(rni2sed  by  the  tribunals  of  our  own  country. 
In  the  case  of  Purviance  et  al.  v.  Angus,  the  High 
(Viurt  of  Errors  and  Appeals  of  Pennsylvania  said : 
"  It  ia  a  wrong  position  that  a  master  of  a  ship  is 
nnt  answerable  for  an  error  in  Judgment,  but  only 
for  the  fault  of  the  heart,  in  civil  muttei*s.  Reason- 
able care,  attention,  prudence,  and  fidelity,  are  ex- 
P«i«ted  from  the  master  of  a  ship,  and  if  any  mis- 
tnrtuoe  or  mischief  ensues  from  the  want  oj  them, 
either  In  himself  or  his  mariners,  he  is  responsible 
in  a  civil  action.**  Per  Chief  Justice  M'Kean,  1 
Dall.  184.  But  it  is  difficult,  if  not  impossible,  to 
lay  down  manv  general  rules  to  enforce  the  per- 
fonnance  of  all  the  duties  of  the  master.  Targa 
Mircastically  remarks  that  it  is  as  difficult  to  detect 
the  misfeaaaoce  of  ship-masters  as  that  of  physi- 

Wheat.  2. 


clans.  Son  questi  errori,  come  mtclli  chc a>mmettonu 
hene  spesso  i  medicU  net  curare  li  jytrveri  infenni.  Ch. 
70.  By  the  French  Code  de  Commerce,  it  is  pro- 
vided that  the  responsibility  of  the  muster  snail 
not  be  discharged  but  by  proof  of  the  Inter^'ention 
of  the  vis  major  or  irrasistable  force.  La  resimnsa^ 
hilUi  du  capiiaine  ne  cense  pas  qtie  par  la  })f*etire  d'- 
ohstacles  de  force  majeurf,  Liv.  2,  tit.  4,  Du  Capi- 
tal ne,  art.  23D.  This  provi«ion  may,  at  first  sigfit, 
apiiear  to  extend  unduly  the  responsibility  of  ship- 
masters, which  (except  in  their  capacity  of  com- 
mon carriers)  ought  not  to  be  enlarged  beyond  that 
of  other  persons  who  undertake,  for  a  reward,  to 
perform  any  work.  Its  insertion  in  the  code  was 
objected  to  upon  this  ground  by  the  tribunal  of 
commerce  of  Paimpol,  who  remarked  that  no  ship- 
master would  he  found  willing  to  incur  a  responsi- 
bility so  tremendous  as  that  which  a  rigorous  ap- 
f)lioation  of  the  literal  expressions  of  the  law  might 
ncur.  That  many  accidents  happen  in  navigation 
which  no  human  skill  can  avert,  but  which  are  not 
to  be  considered  an  the  effects  of  the  vis  maj^^ry  and 
many  misfortunes  which  are  not  to  be  attributed 
to  the  want  of  knowledge,  the  negligence,  or  the 
fault  of  p\ie  master.  The  tribunal,  therefore,  pro- 
posed, iis  an  amendment  to  the  article,  the  addition 
of  the  following  words :  Oii  var  Veffet  drs  accidens 
gul  tieninent  au  hasard  et  a  Vtmprtvt/vance  iVHpara- 
Me  de  la  navigatUm  et  du  chSma^fe  dans  Us  pifjis.  But 
this  ♦amendment  was  rejected  upon  the  [♦111 
ground  that  it  would  be  dangerous  to  insert  in  the 
code  a  gi>neral  provision  of  this  nature,  which, 
though  it  might  be  required  in  some  eases,  would, 
in  others,  be  perverted  to  the  protection  of  fraud 
and  negligence,  and  the  principle  of  which  ought, 
therefore,  to  be  applied  by  Judicial  discretion  in 
every  imrticular  case,  according  to  its  own  pecu- 
liar circumstances.  Esprit  du  Code  de  Commerce, 
par  J.  G.  Locr6,  torn.  3,  p.  101. 
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the'ori^nal  issue,  and  a  verdict  found  for  the 
plaintiff,  on  which  the  defendant  prayed  that 
the  judgment  might  be  arrested  for  the  follow- 
ing reasons:  "Because  he  saith,  that  after  the 
plea  pleaded  the  oriffinal  plaintiff,  Albert  Le- 
kamp.  departed  this  life,  and  Sophia  Lekamp, 
his  administratrix,  sued  forth  a  scire  facias  to 
revive  the  suit  on  the  4th  of  July,  1811:  that 
while  the  suit  stood  revived  in  her  name  as  ad- 
ministratrix, the  said  Sophia  Lekamp  intermar- 
ried with  Frederick  L.  E.  Amelung,  and  on  the 
4th  of  December,  1812,  this  defendant  having 
pleaded  the  intermarriage  aforesaid,  it  was  or- 
dered that  the  scire  facid^  be  abated,  whereup- 
on the  said  Frederick  L.  E.  Amelung  and 
Sophia,  his  wife,  as  administratrix  aforesaid, 
sued  out  a  new  scire  facias  to  revive  the  suit, 
and  there  being  no  new  plea  pleaded  or  any 
consent  that  the  cause  should  be  revived  in  any 
1 13*1  *other  manner  than  the  law  would  di- 
rect, the  jury  was  empaneled,  and  a  verdict 
found  as  aforesaid;  and  the  said  defendant 
saith,  that  the  act  of  Congress,  in  that  case 
made  and  provided,  doth  not  warrant  the  re- 
vival of  the  suit  in  the  name  of  the  said  Amel- 
ung and  wife,  under  the  circumstances  afore- 
said." 

These  errors  were  overruled,  and  a  judgment 
rendered  conforming  to  the  verdict  of  the  jury. 

At  the  trial  of  this  cause  the  plaintiff  offered 
in  evidence  the  deposition  of  Zachariah  Roberts, 
with  the  accounts  thereunto  annexed.  The 
deponent  states  that  he  was  clerk  of  Albert 
Lekamp  from  the  10th  day  of  January,  1804, 
to  the  9th  day  of  June,  1809.  That  the  account 
B,  annexed  to  his  deposition,  is  a  just  and  true 
account  current  taken  from  the  books.  That 
on  the  8th  day  of  November,  1805.  Neil  M'Coul 
paid  up  the  balance  for  goods  purchased  pre- 
vious to  the  26th  of  April,  1805,  with  the  in- 
terest due  thereon  as  stated.  He  then  recapitu- 
lates in  his  deposition  the  several  items  on  the 
debit  side  of  the  account  current,  which  is  com- 
posed of  the  sums  total  of  goods  delivered  on 
particular  days,  and  **  states  most  positively 
that  the  said  items  are  taken  from  the  account 
current  of  the  said  Neil  M'Coul  on  the  said 
Lekamp's  books,  which  books  he  kept,  and  has 
had  reference  thereto.  That  viewing  and  re- 
ferring to  the  other  paper  writing  annexed, 
marked,  also,  with  the  letter  B,  beginning  with 
the  words,  *a  statement  of  merchandise  sold 
and  delivered  to  Neil  M'Coul,'  he  saith  that 
the  several  articles  of  merchandise  therein 
enumerated,  specified,  described,  and  at  large 
114*]  set  forth  and  *charffed,  and  contained 
also  in  the  before* mentioned  account  current, 
marked  B.  were  sold  by  said  Albert  Lekamp, 
in  his  life-time,  and  at  the  respective  times  at 
which  they  are  charged  to  the  defendant,  Neil 
M'Coul,  and  were  charged  in  the  day-book  of 
tlie  said  Albert  Lekamp,  by  the  deponent  and 
Mr.  Vithake,  who  is  now  deceased,  and  the 
deponent  delivered  them, "  &c.  The  deposition 
then  proceeds  to  state  that  the  prices  are  cor- 
rectly stated;  that  all  due  credits,  so  far  as  he 
knows,  are  given;  and  that  the  balance  is  truly 
struck.  And  adds,  that  the  deponent,  before 
giving  in  his  deposition,  had  reference  to  the 
original  entries  on  the  day-books  of  Lekamp, 
which  entries  were  made  by  Mr.  Vithake  him- 
self. 

The  first  account,  marked  B,  Is,  as  is  stated 
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in  the  deposition,  the  account  current.  The 
second  account,  also  marked  B,  is  a  particular 
and  detailed  enumeration  of  the  articles  sold 
and  delivered,  with  their  prices,  and  agrees  in 
amount  with  the  account  current. 

The  counsel  for  the  defendant  moved  the 
court  not  to  allow  the  said  accounts  to  go  in 
evidence  to  the  jury,  as  not  being  copies  of  the 
original  entries  in  the  day-books  or  original 
books  of  the  plaintiff's  intestate;  but  the  court 
was  of  opinion  that  the  account  B,  beginning 
with  the  words  "statement,"  &c.,  was  sub- 
stantially stated  by  the  witness  to  be  a  copy 
from  the  day-books,  or  original  books  of  en- 
tries, and  that  the  same  was  sufficiently  proved 
to  go  in  evidence  to  the  jury,  together  with  the 
said  deposition.  The  defendants  excepted  to 
this  opinion. 

*Two  errors  are  assigned  in  the  pro-  [*1 16 
ceedingsof  the  court  below: 

1st.  in  reviving  this  suit  after  the  abatement 
of  the  first  scire  fadas^  which  error  ought  to 
have  arrested  the  judgment. 

2d.  In  permitting  tlie  account  marked  B  to 
go  in  eviaence  to  the  jury. 

The  first  error  assigned  is  of  some  conse- 
quence, as  the  decision  upon  it  furnishes  a  rule 
of  practice  for  all  the  circuit  courts  of  theL'nit- 
ed  States. 

The  argument  for  the  plaintiff  in  error  is 
briefly  this:  At  common  law  all  suits  abate 
by  the  death  or  marriage  of  the  plaintiff,  if  a 
feme  sole;  and  such  suit  could  not  be  prosecuted 
in  the  name  of  the  representative,  or  of  the 
husband  and  wife,  unless  enabled  so  to  do  l)y 
.statute.  The  act  of  Congress  provides  for  the 
case  of  death,  but  not  for  the  case  of  marria^\ 
Consequently,  the  suit  of  a  feme  sole  who  mar- 
ries abates  as  at  common  law. 

This  argument,  if  applied  to  an  original  suit 
instituted  by  a  jfeme  sole,  would  certainly  be 
conclusive;  but  this  suit  was  not  instituted  by 
a  feme  sole.  It  was  instituted  by  Albert  Le- 
kamp, who  died  while  it  was  depending.  The 
law  says,  "  That  where  any  suit  shall  be  de- 
pending in  any  court  of  the  United  States,  and 
either  of  the  parties  shall  die  before  final  judg- 
ment, the  executor  or  administrator  of  sutli 
deceased  party,  who  was  plaintiff,  petitioner,  or 
defendant,  in  case  the  cause  of  action  doth,  by 
law,  survive,  shall  have  full  power  to  prosecute 
or  defend  any  such  suit  or  action  until  final 
judgment." 

When,  therefore,  Albert  Lekamp  died,  hU 
administratrix,  *since  the  cause  of  action  r*l  1 0 
survived,  had  full  power  given  her  bv  the  stat- 
ute to  prasecute  this  suit  until  final  judgment. 
The  suit  did  not  abate,  but  continued  on  the 
docket  as  the  suit  of  Albert  Lekamp.  It  di<l 
not  become  the  suit  of  the  administratrix,  but 
remained  the  suit  of  the  intestate,  to  be  prose- 
cuted by  his  representative.  The  marriage  of 
this  representative  would  abate  her  own  suit, 
but  could  not  abate  the  suit  of  her  intestate. 
That  still  remained  on  the  docket,  to  be  pros- 
ecuted by  her,  according  to  the  letter  of  the 
law,  as  well  as  its  spirit,  "until  final  judg- 
ment." If  her  marriage  abated  her  scire  facias. 
and  the  original  suit  still  remained  on  the 
docket,  was  still  dei>ending,  then  its  state  was 
the  same  as  if  a  scire  facias  had  never  issued: 
in  which  case  all  will  admit  a  scire  facias  ought 
to  issue  in  the  name  of  husband  and  wife. 
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This  court  is  unanimously  of  opinion,  that  as 
the  origina]  suit  did  not  abate,  the  scire  facias 
ID  the  name  of  the  administratrix,  while  a  feme 
jKde,  constituted  no  bar  to  a  (tcire  facias  in  the 
uame  of  the  husband  and  wife  aiter  her  mar- 
ria^,  to  enable  her  still  *'  to  prosecute  that  suit 
until  a  final  judgment." 

The  question  which  grows  out  of  the  bill  of 
<^\ceptions  is  entirely  a  question  of  construc- 
tion. All  admit  that  in  this  action  the  deliv- 
ery of  the  goods  sold  must  be  proved,  and  that 
the  entries  to  which  the  witness  may  refer  must 
lie  the  original  entries  made  in  the  day-book. 
The  doubt  is,  whether,  upon  right  construc- 
tion, the  deposition  of  Zachariah  Roberts 
amounts  to  this.  He  says  that  the  several  arti- 
cles of  merchandise  contained  in  the  account 
I J  j*i  'annexed  to  his  deposition  were  sold  to 
the  defendant  by  Albert  Lekamp,and  were  charg- 
ed in  the  day-book  by  the  deponent  and  another 
person,  who  is  dead,  and  that  the  deponent  de- 
livered them.  He  further  swears  that  he  had 
n*f erred  to  the  original  entries  in  the  day  book, 
ile  could  not  swear  more  positively  to  the  de- 
livery of  the  goods  than  he  does;  but  as  it  is 
<lear  that  he  could  not.  even  for  a  week,  recol- 
lK:t  each  article  which  is  enumerated,  he  ac- 
counts for  his  recollection  by  saying  that  they 
were  entered  in  the  day-book  partly  by  him- 
self and  partly  by  another  clerk,  who  is  dead, 
and  that  he  has  referred  to  this  day-book. 
Thii;  is  an  account  taken  from  the  orisrinal  en- 
Jriw  made  at  the  time  of  delivery, 'and  is,  there- 
fon',  admissible.  The  account  current,  though 
ajLH-eeing  with  the  account  taken  from  the  day- 
Ux)k,  appears  not  to  have  gone  to  the  jury. 

JndgtiieiU  affirmed.  * 


1  !»*]     *THE  UNITED  STATES 

V. 

SHELDON. 

Inder  the  act  of  the  6th  July,  1812,  "  to  prohibit 
American  ves<iH?ls  from  proceeedlngr  to  or  trading 
with  the  enemies  of  the  United  States,  and  for 


other  imrposes/*  held,  that  llviniir  fat  oxen,  &c.,  are 
articles  of  provision  and  munitions  of  war,  within 
the  true  intent  and  meaning  of  the  act. 

Also  held,  that  drivingr  living  fat  oxen,  &c.,  on 
foot  is  not  a  transportation  thereof  within  the  true 
intent  and  meaninflr  of  the  same  act. 

THIS  cause  was  arj^ed  by  the  Attorney- Geii- 
ercU  for  the  United  States,  and   by  Hop- 
hinson  for  the  defendant. 

Washington,  «/.,  delivered  the  opinion  of 
the  court: 

The  defendant,  George  Sheldon,  was  indicted 
in  the  Circuit  Court  for  the  District  of  Ver- 
mont, for  transporting,  over  land,  in  Novem- 
ber, 1813,  a  certain  number  of  fat  oxen,  cows, 
steers,  and  heifers,  from  a  place  in  the  United 
States  to  the  province  of  Lower  Canada.  A 
special  verdict  was  found  which  submitted  to 
the  court  the  questions,  whether  living  fat  oxen, 
cows,  steers,  and  heifers,  are  articles  of  provis- 
ion and  munitions  of  war,  and  whether  driving 
living  fat  oxen,  cows,  steers,  and  heifers,  on 
foot,  is  a  transportation  thereof,  within  the  true 
intent  and  meaning  of  the  act  of  Congress  then 
in  force.  The  judges  being  opposed  in  opin- 
ion upon  both  these  questions,  the  cause  comes 
before  this  court  upon  a  certificate  of  such  dis- 
agreement. 

*Thi8  indictment  was  founded  on  the  [*120 
act  of  the  6th  of  July,  1812:  the  second  section 
of  which  declares  *'  that  if  any  citizen  of  the 
United  States,  or  person  inhabiting  the  same, 
shall  transport,  or  attempt  to  transport,  over 
land  or  otherwise,  in  any  wagon,  cart,  sleigh, 
boat,  or  otherwise,  naval  or  militai^  stores, 
'arms  or  munitions  of  war,  or  any  articles  of 
provision  from  the  United  States  to  Canada, 
&c.,  the  wagon,  cart,  sleigh,  boat,  or  the  thing 
by  which  the  said  articles  are  transported,  or 
attempted  to  be  transported,  together  with  the 
articles  themselves,  shall  be  f oneited ;  and  the 
person  aiding,  or  privy  to  the  same,  shall  for- 
feit to  the  United  States  a  sum  equal  in  value 
to  the  wagon,  &c.,  or  thing  by  which  the  said 
articles  were  transported,  and  shall  moreover 
be  considered  as  guilty  of  a  misdemeanor  and 
liable  to  fine  and  imprisonment." 


I. -Whatever  miffht  have  been  the  doctrine  of 
the  civil,  or  Roman  law,  on  this  subject..  It  is  cer- 
talQ  that  by  the  codes  uf  the  nations  of  the  l^uro- 
pean  continent,  which  are  founded  on  that  law,  the 
iKK)ks  of  merchants  and  traders  are,  under  certain 
reflations,  evidence  aoralnst  those  with  whom 
they  deal.  Thus,  by  the  law  of  France,  the  books 
of  traders,  reipularly  kept,  may  be  admitted  as  evi- 
<1«nce,  in  commercial  matters,  between  persons  en- 
Kaged  in  trade.  Code  de  Commerce,  Li  v.  1,  tit.  2, 
D«s  Uvres  de  Commerce,  Art.  12.  So,  also,  the 
lKM»ks  of  tradesmen  make  a  semi-proof  airalnst  all 
persons  dealing  with  them,  the  oath  of  the  party 
being  added  to  this  Imperfect  evidence  afforded  by 
tb«  books.  To  which  Fothier  adds,  that  the  trades- 
man must  enjov  the  reputation  of  probity :  that 
thebooksmust  bereguUirly  kept;  that  the  action 
must  be  commenced  within  a  year  from  the  time 
the  articles  are  delivered ;  that  the  amount  bo  not 
118*1  too  ?reat ;  and  that  there  is  *nothin«  improb- 
able m  the  demand  arisingr  from  the  circumstances 
^d  wants  of  the  debtor.  Des  Obliimtlons,  Nos.  719, 

By  the  comqaon  law  of  England,  books  of  ac- 
«»unt,  or  shop-books,  are  not  allowed,  of  them- 
*Ivea,  to  be  flrivon  in  evidence  for  the  owner ;  but  a 
clerk  or  servant,  who  made  the  original  entries, 
may  have  recourse  to  them  to  refresh  his  memory, 
^toother  written  memoranda,  made  at  the  time 
oi  the  transaction.  8o  if  the  clerk  or  servant  who 
made  the  entries  be  dead,  the  books  may  be  admit- 
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'  ted  in  evidence,  to  show  the  delivery  of  the  arti- 
cles, on  producing  proof  of  his  handwriting.  Bull. 
iN.  P.  282;  Price  v.  Torrinjrton.  1  Salk.  28o:  8.  C.  2 
Ld.  Raym.  873;  Pitman  v.  Madox,  2  iJalk.  090.  But 
if  the  clerk'be  living,  though  absent  without  Juris- 
diction of  the  couH^  the  entries  are  inadmissible. 
Cooper  V.  Marsden,  1  Ksp.  N.  P.  C.  1. 

In  moat  of  the  United  States  the  English  law  on 
tills  subject  is  adhered  to  as  the  rule  of  practice, 
But  in  others  it  has  been  changed  either  by  usage 
and  decisions  of  the  courts  founded  thereon  or  by 
positive  statutes. 

Thus  it  has  l)een  held,  by  the  Supreme  Court  of 
New  York,  (Piatt,  J.,  dissenting.)  that  where  there 
are  regular  dealings  between  the  plaintiff  and  de- 
fendant, and  it  is  proved  that  the  plaintiff  keeps 
fair  and  honest  books  of  account ;  that  some  of  the 
articles  charged  to  the  defendant  have  been  de- 
livered to  him;  and,  that  the  plaintiff  keeps  no 
clerk,  his  books  of  account  are,  under  these  restric- 
tions, and  from  the  necessity  of  the  case,  admissi- 
ble evidence  for  the  consideration  of  the  Jury. 
Vosburgh  v.  Thayer,  12  Johns.  Kep.  461. 

In  Pennsylvania,  and  in  the  eastern  states  gen- 
erally, the  plaintiff's  books  of  account,  together 
with  his  suppletory  oath  proving  the  original  en- 
tries, and  the  sale  and  delivery  of  the  articles  are 
evidence  to  prove  such  sale  and  delivery.  Poulte- 
ney  et  al.  v.  Uoss,  1  Dall.  288;  Steritt  v.  Bull,  1  Bin- 
ney,  2M;  CotrswcU  v.  Dolliver,  2  Mass.  Kep.  217; 
Prime  v.  Smith,  4  Mass.  Kep.  456. 
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In  answer  to  the  first  question  submitted  to 
this  court,  wc  are  unanimous!}''  of  opinion  that 
living  fat  oxen,  &c.,  are  articles  of  provision 
and  munitions  of  war,  within  the  true  intent 
and  meaning  of  the  above-recited  act. 

The  second  question  is  attended  with  much 
more  difficulty:  Is  the  driving  of  living  fat 
oxen,  &c.,  a  transportation  of  them  within  the 
true  intent  and  meaning  of  the  law? 

There  is  no  doubt  but  that  the  word  trans- 
port, correctly  interpreted  as  well  as  in  its  or- 
dinary acceptation,  means  to  carry,  to  convey ; 
and  in  this  sense  it  seems  to  a  majority  of  the 
court  the  legislature  intended  to  use  it.  The 
offense  is  made  to  consist  in  transporting  in  any 
121*]wagon,  cart,  sleigh,  boat,  or  *otherwise, 
the  pmhibited  articles.  Had  the  words  *'or 
otherwise"  been  omitted,  it  would  scarcely  ad- 
mit of  a  doubt,  that  unless  the  prohibited  ar- 
ticles had  been  conveyed  on  some  one  of  the 
enumerated  vehicles,  no  offense  would  have 
been  committed  within  the  words  or  the  mean- 
ing of  the  law.  What,  then,  is  the  correct  inter- 
pretation of  these  expressions,  taken  in  connec- 
tion with  the  other  parts  of  the  section?  To 
transport  an  article  in  a  wagon,  or  otherwise, 
would  seem  necessarily  to  mean  to  carry  or  con- 
vey it  in  that  or  in  some  other  vehicle,  by  what- 
ever name  it  might  be  distinguished,  ff  these 
words  are  construed  to  mean  a  removal  of 
the  article  from  one  place  to  another  otherwise 
than  in  a  vehicle,  it  might  well  admit  of  a 
doubt  whether  a  removid  in  a  vehicle,  other 
tlian  one  of  those  which  are  enumerated,  would 
be  a  case  within  the  law. 

But  so  far  from  this  matter  being  left  a  doubt 
by  the  law,  we  find,  that  when  the  punishment 
by  way  of  forfeiture  is  prescribed,  the  words 
**or  otherwise"  are  very  plainly  construed  to 
mean  the  thing  by  which  the  articles  are  trans- 
ported ;  thus  distinguishing  between  the  thing 
which  transports  and  the  thing  which  is  trans- 
ported. 

It  may  be  admitted  that  the  mischief  is  the 
same  whether  the  enemy  be  supplied  with  pro- 
visions in  the  one  way  or  the  other;  but  this 
affords  no  good  reason  for  construing  a  penal 
law  by  equity,  so  as  to  extend  it  to  cases  not 
within  the  correct  and  ordinary  meaning  of  the 
expressions  of  the  law,  particularly  when  it  is 
confirmed  by  the  interpretation  which  the  legis- 
lature has  given  to  the  same  expressions  in  the 
122*]  *same  law.  If  it  were  impossible  to 
satisfy  the  words  '*  or  otherwise,"  except  in  the 
way  contended  for  on  the  part  of  the  United 
States*  there  would  be  some  reason  for  giving 
that  interpretation  to  them.  But  it  has  been 
shown  thai  this  is  not  the  case. 

It  was  contended  by  the  Attorney -QenerfjU 
that  these  questions  were  in  effect  settled  in  the 
case  of  The  United  St/ites  v.  Barber. '  But  this 
is  clearly  a  mistake.  The  only  question  in  that 
case  which  was  referred  to  this  court,  was, 
'•  whether  fat  cattle  are  provisions  or  munitions 
of  war?"  The  decision  of  this  court  was  in  the 
affirmative.  But  whether  the  fat  cattle  were 
dead  or  alive,  and  if  the  latter  was  to  be  in- 
tended, whether  they  were  driven  or  transported 
in  some  vehicle  did  not  appear,  and,  of  course, 
the  law  arising  out  of  that  state  of  facts  was 
not,  and  coula  not  be  decided. 

1.— 9  Cranch,  243. 
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Upon  the  whole,  it  is  the  opinion  of  a  major- 
ity of  this  court,  that  driving  living  fat  oxen, 
<&c.,  on  foot  is  not  a  transportation  thereof, 
within  the  true  intent  and  meanuig  of  the 
above-recited  act  of  Congress. 

Judgment  far  the  defendant. 

Cited-2  Dill.  2S» :  5  Dill.  39,  413 ;  1  Blatchf.  156. 


♦[prize.] 
THE  MARY. 
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Where  an  enemy's  vessel  was  captured  by  a  pri- 
vate armed  vessel  of  the  United  States,  and  subset 
quently  dispossessed  by  tbo  force  or  terror  of  an- 
other ;  the  prize  was.  under  the  circumstances  of 
the  case,  aojudged  to  the  first  captor,  with  oosts- 
and  damaRes. 

APPEAL  from  the  Circuit  Court  for  the  Dis 
trict  of  Massachusetts. 

The  British  schooner  Mary,  whereof  Charles 
Thomajs,  Jr.,  a  British  subject,  domiciled  at  St. 
Johns.  New  Brunswick,  was  late  owner  and 
master,  sailed  under  convoy  from  St.  Johns. 
New  Brunswick,  bound  to  Castine  then  in 
the  military  occupation  of  the  British,  laden 
with  a  cargo,  the  growth,  produce,  and  manu- 
facture of  British  possessions,  shipped  by  British 
merchants  domiciled  in  St.  Johns.  N.  B.,  lo 
merchants  r^ident  in  Castine. 

The  schooner  Mary  was  captured  by  the  pri- 
vate armed  schooner  Cadet,between  Duck  Island 
and  Mount  Desert,  on  the  night  of  the  25th  of 
December,  1814,  between  the  hours  of  11  and 
12 ;  the  convoy  under  which  the  Marj'  sailed 
was  in  sight  of  the  Mary  at  the  time  of  her 
capture ;  but  no  other  vessel  was  in  sight  at  that 
time.  The  Cadet  came  up  with  the  Mary  so 
suddenly  that  she  had  no  opportunity  to  make 
resistance  or  give  notice  to  the  convoy  of  her 
danger. 

After  the  capture  of  the  Mary,  the  principal 
part  ♦of  her  cargo  was  taken  on  board  [♦124- 
the  Cadet,  carri«i  into  the  District  of  Massachu- 
setts, and,  ua  the  District  Court  of  said  district, 
condemned  to  the  Cadet  as  prize  of  war. 

On  the  morning  of  the  26th  of  December, 
after  sunrise,  the  Cadet  and  Mary  bein^^  then 
in  company,  an  armed  brig,  the  Paul  Jones, 
was  discovered  by  them,  under  such  suspicious 
circumstances  as  to  induce  them  to  believe  her 
to  be  a  British  cruiser,  and,  in  consequence,  to 
part,  and  steer  different  course.  The  sails  of 
the  Paul  Jones  were  of  English  canvas.  She 
pursued  the  Mary,  firing  at  her,  until  between 
4  and  5  o'clock,  p.  m.  of  the  26th  of  December; 
the  Mary  had  then  arrived  in  a  bay  of  the 
United  States,  to  wit,  Wheeler's  Bav,  a  bay 
frequented  by  American  vessels,  'fhe  Mary 
being  within  half  a  mile  of  the  shore,  and  within 
the  same  distance  of  the  Paul  Jones,  and  being 
in  such  a  situation  as  rendered  it  certain  that 
she  must  be  intercepted  by  the  Paul  Jones,  the 
prize-master  and  crew,  considering  it  certain, 
from  her  appearance  and  actions,  that  the  Paul 
Jones  was  an  English  cruiser,  left  the  Mary  for 
the  shore,  after  having  thrown  over  her  anchor, 
and  ordered  the  British  captain,  and  his  son  of 
twelve  years  of  age,  who  were  left  on  boanl, 
to  pay  away  the  cable. 
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After  the  prize  crew  left  the  Mary,  the  Brit- 
ish master  hoisted  English  colors,  and  steered 
the  schooner  towards  the  Paul  Jones. 

Ten  minutes  after  the  prize  crew  left  the 
Mary,  she  was  boarded  by  a  boat  from  the  Paul 
Jones,  when  the  English  captain  informed  them 
125*]  that  the  *Aiary  was  an  English  vessel, 
prize  to  tlie  Cadet,  when  the  Paul  Jones  im- 
mediately stood  off  from  the  land  with  the 
Mary  in  company,  with  English  colors  still  fly- 
in«f.* 

A  boat,  then  out  to  the  windward  of  the 
Mary,  and  within  musketshot,  or  a  quarter  of 
a  mile  distant  from  her  (the  crew  then  lying  on 
their  oars,  the  sea  smooth,  and  the  wind  light), 
repeatedly  hailed  the  Mary,  both  before  and  af- 
ter she  was  boarded  by  the  Paul  Jones,  and  re- 
ceived no  answer. 

The  prize-master  of  the  Mary,  immediately  on 
his  getting  on  shore,  dispatched  a  boat  on  board 
her  to  ascertain  the  national  character  of  the 
vessel  by  whom  she  was  boarded,  and  claim 
her  if  the  boarding  vessel  should  prove  Ameri- 
can; but,  before  the  boat  could  get  off.  the  Paul 
Jones  had  sailed  witli  the  Mary  in  company. 

Libels  against  the  Mary  and  cargo  were  tiled 
in  the  District  Court  forYhe  district  of  Maine, 
by  David  Elwell,  in  behalf  of  himself,  and  the 
owners,  officers,  and  crew,  of  the  private  armed 
schooner  Cadet,  and  by  John  Thomson  Hilton, 
in  behalf  of  himself,  and  the  owners,  officers 
and  crew  of  the  private  armed  brigantine  Paul 
Jones.  The  Mary  and  cargo  were  condemned 
in  the  District  Court  for  the  district  of  Maine, 
to  John  Thomson  Hilton,  and  the  owners,  offi- 
cers and  crew  of  the  Paul  Jones.  An  appeal 
was  entered  from  said  decree  by  David  Elwell, 
and  the  owners,  officers  and  crew  of  the  Ca- 
det, in  the  Circuit  Court  of  Massachusetts.  In 
consequence  of  the  affinity  of  the  judges  to  the 
parties,  the  decree  of  the  District  Court  of 
1 26*]  Maine  was,  *by  consent  of  parties,  af- 
firmed pro  forma,  and  the  cause  brought,  by 
appeal,  to  this  court. 

Jones,  for  the  appellants.  This  is  a  case  of 
novel  impression  as  to  the  circumstances,  but 
long  since  settled  in  principle.  The  prize  crew 
of  the  Cadet  were  driven  out  of  the  Mary  by 
the  terror  or  the  force  of  the  Paul  Jones.  It  is 
not  the  case  of  a^rize  abandoned  and  taken  as 


1.— Just.  Inst.  L.  2, 1. 1,  see.  46, 47.  Alia  sane  causa 
e»t  eanim  reruin,  qute  in  tempestate  levandee  navis 
causa  Hjiciuntur.  Hie  enim  dominoruin  perma- 
nent^: quia  ptilam  est,  eas  non  eo  animo  ejici,  quod 
qiiis  eas  habere  nolit,  sed  quo  ma^ris  cum  Ipsa  navl 
uiaris  periculum  effuglat.  Qua  de  causa,  si  quia 
eas  fluctlbus  expulaas,  vel  etlam  in  ipso  marl  nac- 
tus  lucrandi  animo  at)6tulerit,  furtum  commlttlt. 
S()  also  d'Habreu,  in  commenting  on  the  9th  article 
uf  the  FYeoch  prize  ordinance  (which  prescribes 
that,  if  a  captured  vessel,  not  havinf?  l)ecn  recapt- 
ared.  ia  abandoned  by  the  enemy,  or  if  by  storms 
nr  other  accidents,  it  returns  into  the  possession  of 
French  subjects,  before  liavingr  been  carried  into 
ttny  enemy's  port,  it  shall  be  restored  to  the  former 
owner,  if  claimed  within  a  year  and  a  day,  although 
the  possession  of  the  enemy  may  have  continued 
more  than  twenty-four  hours),  makes  the  following 
observation :  '*  Quoique  I'lirticle  de  Tordonnance 
ne  pHraisse  pas  faire  la  diif^rence  entre  un  valsseau 
ab«ndonn6  par  lea  ennemis,  et  celul  qui  Ta  6te  par 
I'effet  d*une  tempMete  ou  doquclque  autre  accident 
impr^vu  ;  11  est  ncanraoins  certam  qu'il  y  en  a  quel- 
qu  une.  Nona  n'entreprendrons  point  let  de  laialro 
^Dtir :  outre  que  cela  nous  6carteniit  de  notre  ob- 
Jet,  11  n'est  personne  tant  solt  peu  vers^  dans  la  Ju- 
risprudence,  qui  ignore  que  I'abandon  volontaire 
fait  perdre  la  propri^t^  tout  au  contraire  de  celui 
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res  nulliiis,  nor  retaken  by  the  original  British 
crew,  and  recaptured  by  the  Paul  Jones.  The 
prize  was  in  a  place  of  safety,  ijifra  proBsidm; 
not  con.structively,  as  of  a  neet,  or  a  neutral 
port,  but  of  a  port  of  the  captor's  country.  In 
order  to  constitute  a  dereliction  of  the  property 
acquired  in  the  thing  captured,  the  abandon- 
ment must  be  voluntary,  and  with  intent  to  re- 
linquish the  right  acquired.  The  origin  of  thi.s 
principle  is  to  be  found  in  the  Roman  code, 
which  distinguishes  between  a  voluntary  and 
compulsory  abandonment  of  possession;  the 
first  changing  the  right  of  property,  whilst  the 
latter  has  no  such  effect.'  It  is  applied  to 
*lhe  law  of  prize  by  the  different  ele-  [*127 
mentary  writers.''  It  was  practically  enforced 
in  the  case  of  The  Lord  Nelson,^  and  by  this 
cx)urt  in  the  case  of  The  Mary  Ford.*  Striking  the 
colors  is  to  be  deemed  the  real  deditw,  and  the 
consummation  of  the  capture.*  So,  also,  the 
capture  is  held  to  be  consummated  where  the 
prize  is  completely  under  the  dominion  of  the 
captor,  has  no  ability  to  resist,  and  no  prospect 
of  escape.*  Here  was  no  rea\pture  by  the  en- 
emy *crcw,  because  no  resistance  nor  [*128^ 
escape:  and  the  British  master  could  clearly 
not  have  maintained  a  claim  for  salvage  in  the 
courts  of  his  own  country  had  the  Paul  Jones 
turned  out  to  be  a  British  privateer. 

Wef)ster,  contra.  This  is  a  case  of  voluntary 
relinquishment  of  the  prize ;  and  even  if  it  was 
produced  bv  terror  of  a  supposed  enemy,  that 
will  not  make  it  involuntary.  The  case  of  The 
Jjord  Nelson  does  not  determine  the  pre^jent 
case;  but  Sir  William  Scott  there  puts  the  very 
case  now  before  the  court,  and  decides  it  by 
asking,  "  Suppose,  therefore,  that  after  this 
voluntary  abandonment,  the  ship  had  been  met 
with  by  some  French  cruiser,  and  that  by  means 
of  jury-masts  they  had  succeeded  in  carrying 
her  into  a  French  port,  can  there  he.  any  doubt 
that  she  would  have  been  prize  to  the  second 
captor?"  In  the  case  of  The  J.?i/i, which  was  a 
question  of  jurisdiction  in  a  revenue  cause,  the 
seizure  being  abandoned  before  adjudication, 
this  court  illustrate  their  opinion  by  analogy  to 
the  prize  law,  holding  that  capture  ^jives  no 
authority  to  proceed  to  adjudication,  if  aban- 
doned before  judicial  proceedings  are  com- 
menced.'    So,a]so,  in  the  case  of  T'he  Astrea, 


qui  est  force."  D'Habreu  on  Prizes,  ch.  5,scc.l0,  torn. 
2,  p.  95  of  M.  Bonnemaut's  Translation. 

2.— Bynkershoek,  Q.  J.  Pub.  ch.  4,  p.  35  of  Du 
Ponceau's  Translation  ;  Id.  c.  6,  p.  36 ;  2  Azuni,  nart 
2,  ch.  4,  art.  2,  sec.  1, 8,  7 :  2»VVootlesoii,454,  See  also  2 
Burr.  083,  Goss  etal.  v.  Witfaei's.  In  that  cnise  the 
true  distinction  on  this  subject  is  alluded  to  by  Lord 
Mansfield,  that  by  whatever  length  ot  time,  or  other 
circumstance  the  property  in  prizes  Is  vested,  so  as 
to  bar  the  former  owner  in  case  of  recapture  or 
sale,  *'  the  instant  the  captor  has  got  possession,  no 
friend,  no  fellow-soldier,  or  ally,  can  take  it  from 
him ;  because  it  woulrl  be  a  violation  of  his  prop- 
erty." And  it  Is  in  this  sense  must  be  understood 
what  is  repeated  by  so  many  writers  from  the  civil 
law.  Quo?  €jc  hofftibus  capiuntur,  statim  capitntium 
ftunt.  An  inchoate  title  immediat€»lj'  accrues  as 
against  any  cruiser  of  the  same  nation  or  its  allies 
in  the  war,  which  title  cannot  be  devested  but  by.a 
vohmtary  abandonment  on  the  part  of  the  first 
captor.    (2  Woodeson,  455.) 

3.— Edwards,  79. 

4.-B  Dall.  198. 

5.— 1  Rob.  195,  The  Rebeckah. 

6.-3  Rob.  246,  The  Edward  and  Mary. 

7.-9  Cranch,  289. 
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it  w&s  determined  that  an  interest  acquired  b}' 
poAAesHion,  is  devested  by  the  loss  of  posses- 
sion from  the  very  nature  of  a  title  ac- 
ifuired  in  war*  The  cjise  of  The  Adventure  is 
likewise  in  point.*  There  was  no  fraud  on  the 
part  of  the  Paul  Jones.  She  had  a  right  to 
1 20*]  chase  under  any  colors ;  *but  she  neither 
<*ha8ed  nor  fired  under  enemy's  colors;  whilst 
the  prize  showed  no  colors,  and  therefore  in- 
vited pursuit;  and  was  found  in  the  posseasion 
of  her  original  British  master,  and  therefore 
authorized  detention.  She  was  not  infra  prcp- 
jtidia  whilst  lying  in  Wheeler's  Bay ;  but  even 
supposing  she  had  been,  if  she  was  afterwards 
abandoned  by  her  original  captor,  the  Paul 
Jones  had  a  right  to  take  possession.  The  prize 
master  did  not  think  it  worth  while  to  risk  be- 
ing taken  prisoner,  and  therefore  abandoned 
his  prize.    . 

Jones,  in  reply.  The  cawe  supposed  by  Sir 
William  Scott,  m  delivering  his  judgment  in 
The  Lord  NeUon,  is  of  u  voluntary  abandon- 
ment, and  not  one  produced  by  the  application 
of  force  or  terror.  In  the  case  of  The  AnnMi\f>, 
court,  though  incidentally  describing  the  gen- 
eral doctrine,  adhere  to  their  accustomed  ac- 
curacy and  precision  of  language.  "  A  volun- 
tary al>andonment "  is  the  phrase  used  by  the 
learned  judge  who  delivered  the  opinion  of  the 
court;  and  he  proceeds  to  state,  "It  is  not 
meant  to  assert  that  a  tortious  ouster  of  posses- 
sion, or  fraudulent  rescue  or  relinquishment 
after  seizure,  will  devest  the  jurisdiction."  The 
precedent  of  The  A8trea,^oe&  not  apply.  In  that 
case  there  was  a  capture  and  recapture  and  a 
second  recapture;  but  no  question  whether  the 
nliandonment  by  the  first  captors  was  voluntary 
or  not.  The  case  of  The  Adventure  was  not  a  ques- 
tion of  derelict;  but  whether  the  belligerent 
may  invest  a  neutral  with  his  rights  at  sea,  in 
fraud  of  the  contingent  right  of  recapture  by  the 
130*]  *other  belligerent.  The  question  here 
is  not  whether  fraud  was  used,  but  whether 
force  was  used.  The  prize  crew  supposed  they 
were  surrendering  to  British  captors;  but  the 
Mary  was  not  in  a  situation  to  be  captured  by 
a  cruiser  of  the  United  States;  she  was  not 
derelict,  but  lying  in  a  roadstead,  which  is  a 
ircufidium,  though  not  guarded  by  forts  and 
castles. 


Johnson,  «/.,  delivered  the  opinion  of  the 
court : 

We  are  of  opinion  that  the  facts  stated,  in  this 
appeal,  make  a  clear  ease  of  tortious  disposses- 
sion on  the  part  of  the  Paul  Jones.  The  priva 
teer  Cadet  had,  with  great  gallantry,  captured 
the  Mary,  and  been  in  possession  of  her  part  of 
a  night  and  day.  The  prize  was  close  in  upon 
the  American  coast,  and  making  for  a  port 
which  was  open  before  her.  It  was  not  until 
the  superior  sailing  of  the  Paul  Jones  made  it 
manifest  that  the  prize  must  be  cut  off  from  this 
jKirt,  and  until  she  had  been  repeatedly  fired 
upon,  that  the  prize  crew  abandoned  her.  There 
exists  not  a  pretext  in  the  case  that  this  atmn- 
donmcnt  was  voluntary,  or  would  have  taken 
place  but  for  the  hostile  approach  of  the  Paul 
Jones.     Whether  the  vis  major  acted  upon  the 

l.—l  Wheat.  125. 
2.— lb.  uote  (f .) 
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force  or  the  fears  of  the  prize  crew  is  immate- 
rial, since  actual  dispossession  ensued. 

But  it  is  argued  that  the  Paul  Jones  showed 
American  colors;  the  Mary  ought  not  therefore 
to  have  feared  her;  the  Mary  showed  no  colors, 
she.  therefore,  invited  pursuit;  and,  finally, 
that  the  Paul  Jones  found  her  in  the  actual 
possession  of  her  'original  master,  and,  [*131 
therefore,  could  not  have  done  otherwise  than 
detain  her. 

•  We  think  otherwise.  It  was  more  prol>able 
that  an  enemy  would  show  false  than  true  col- 
ors. The  circumstance  of  the  Mary  standing  in 
for  a  friendly  shore  was  less  equivocal  evidence 
of  her  character  than  the  exhibition  of  colors; 
and,  after  boarding  the  Mary,  and  learning  that 
she  was  a  prize  to  the  Cadet,  it  was  the  duty  of 
the  captor  to  have  repaired  the  injury  he  had 
done,  and,  either  by  making  signals,  sending  a 
boat  on  shore,  or  a  message  oy  the  boat  that  did 
come  off,  to  have  recalled  the  prize  crew  of  the 
("adet.  But,  instead  of  this,  she  instantly  mans 
the  prize,  bears  away  from  the  harbor,  which 
was  close  under  their  lee,  and,  by  carrying  Eng- 
lish colors  until  out  of  sight,  completes  the  con- 
viction of  the  prize  crew  that  the  recapture  was 
by  an  enemy. 

We  are  of  opinion  that  the  decision  of  the 
circuit  and  district  courts  should  be  reversed : 
that  the  prize  should  be  adjudged  to  the  Cadet; 
and  the  case  remanded  for  the  assessment  of 
reasonable  damages  in  favor  of  the  Cadet.  But, 
considering  that  the  prize  arrived  in  safety,  and 
probably  in  a  more  secure  harbor  than  that  for 
which  she  was  sailing  when  seized  by  the  Paul 
Jones  (although  it  is  certainly  a  case  for  dam- 
ages), we  are  of  opinion  the  damages  should  be 
moderate. 

Sentence  reversed.^ 


3wK 


^[instance  court.] 
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THE  SAN  PEDRO.   Valverde,  Claimant, 

* 

Under  the  Judiciary  act  of  the  24th  of  September, 
1789,  ch.  20,  and  the  act  of  the  3d  of  March,  1808,  ch. 
9S,  causes  of  admiralty  and  maritime  juriadictlon, 
or  In  e<iuity,  cannot  t»e  removed,  by  writ  of  error, 
from  toe  Circuit  Court  for  re-examlnatlon  in  the 
Supreme  Court. 

The  appropriate  mode  of  removinir  such  causej. 
Is  by  appeal;  and  the  rules,  resrulatiuns,  and  res- 
trictions contained  In  the  22a  and  23d  sections  of  the 
Judiciary  act,  respectlnir  the  time  within  which  a 
writ  of  error  shall  be  brouifht,  and  in  what  Instan- 
ces it  shall  operate  as  a  impensedea^ ;  the  citation  to 
the  adverHe  party,  the  securitj'  to  bo  (riven  by  the 
plaintiffs  in  error  for  prottecutinK  his  suit,  and  the 
restrictions  upon  the  Appellate  Court  as  to  rcversials 
in  certain  enumerated  caaes,  are  applicable  to  ap- 
peals under  the  act  of  1803,  and  are  to  be  substan- 
tially observed;  except  that  where  the  appeal  in 
prayed  at  the  same  term  when  the  decree  or  sen- 
tence is  pronounced,  a  citation  is  not  neoesBar)'. 

ERROR  to  the  Superior  Court  of  the  Missis- 
sippi territory. 
Tliis  was  a  libel  of  information  filed  in  that 
court,  a^inst  the  schooner  San  Pedro  and  car- 
go, alleging:  Ist.  That  the  San  Pedro  departed, 
on  the  1st  February,  1813,  from  Mobile  for  tlie 
island  of  Jamaica,  a  colony  of  Qreat  Britain,  in 


8.— Story,  J*.,  did  not  sit  In  this  oauae. 
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riolation  of  the  embargo  act  of  the  22d  Decem- 
ber, 1807,  and  the  several  acts  supplementary 
thereto;  of  the  nonintercoiii*8e  act  of  the  1st  of 
March.  1809;  and  of  the  laws  of  the  United 
States.  2d.  That  sundry  ^oods,  wares  and 
merchandise  were  imported  m  the  San  Pedro, 
133*]  into  *the  district  of  Mobile  on  the  first 
4lay  of  May,  1813,  from  the  said  island  of  Ja- 
maica, in  violation  of  the  non-intercourse  act. 
3d.  That  sundry  goods,  wares  and  merchan- 
dise **  were  intend^  to  be  imported  in  the  San 
Pedro,  from  the  said  island  of  Jamaica,  into  the 
Taited  States,  and  into  the  district  of  Mobile, 
<t)ntrarv  to  the  provisions  of  the  non -intercourse 
iU'tr  &c. 

The  San  Pedro  was  originally  a  vessel  of  the 
Tnited  States,  called  the  Atlas,  and  the  proper- 
ty of  Mr.  Philip  A.  Lay,  of  New  Orleans,  but 
had  given  up  her  register,  and  (as  alleged)  was 
transferred  to  Mr.  Valverde,  a  Spanish  subject, 
resident  at  Pensacola.  On  the  1st  of  February, 
1813,  she  sailed  from  Mobile,  with  a  cargo  of 
cotton  and  tobacco,  for  Jamaica,  which  was 
(Ibsposed  of  there;  and  on  the  10th  of  April, 
1813,  she  sailed  from  Jamaica,  with  a  cargo,  on 
her  return  voyage  for  the  coast  of  Florida.  On 
the  23d  of  April  she  was  captured  and  brought 
into  Mobile  by  an  American  gun-boat,  and  on 
the  29th  of  the  same  month  was  liberated  by  the 
oommander  of  the  flotilla,  and  seized  by  the  col- 
lector of  the  port,  in  whose  name  the  libel  was 
tiled.  It  was  contended  by  the  libelants  that 
the  transfer  of  the  vessel  was  collusive  and 
fraudulent,  and  that  she,  together  with  the  car- 
iTo.  belonged  to  citizens  of  the  United  States. 

A  claim  was  interposed  on  behalf  of  Mr.  Val- 
verde, and  the  vessel  and  cargo  were  decreed  to 
Ih-  restored  in  the  court  below,  from  which  de- 
<'ree  the  cause  was  brought  by  writ  of  error  to 
this  court. 

The  Attorneff' General,  for  the  United  States, 
134*]  argued  *in  support  of  the  first  count  in 
the  libel,  that  the  non-intercourse  act  was  to  be 
considered  as  in  force  after  the  declaration  of 
war,  being  cumulated  upon  the  law  of  war  as 
administered  in  the  prize  court,  by  which  all 
trade  and  intercourse  with  the  enemy  is  prohib- 
ited, under  the  penalty  of  confiscation.  It  there- 
fore became  immaterial  whether  the  property 
was  Spanish  or  belonged  to  citizens  of  the  Unit- 
ed States.  If  Spanish,  it  was  confiscable  as  the 
property  of  neutrals,  trading  with  a  British  col- 
ony from  the  United  States,  contrary  to  the  non- 
intercourse.  If  the  property  of  citizens  of  the 
Ignited  States,  it  was  liable  to  seizure  and  con- 
<lemnation,  being  taken  in  trade  with  the  pub- 
lic enemy.  The  general  allegation  in  this  count, 
of  a  breach  of  the  laws  of  the  United  States, 
was  sufficient  to^over  the  latter  offense.  Mo- 
bile was,  at  the  time  of  this  transaction,  a  port 
in  possession  of  the  United  States,  having  been 
annexed  to  their  territories  by  the  acts  of  Con- 


gress of  the  14th  of  May.  1812,  and  the  12th  of 
February,  1813. 

Harper,  contra.  1.  The  embargo  laws  had 
ceased  to  exist  at  the  time  of  this  transaction, 
and  therefore  the  first  count  in  the  libel,  alleg- 
ing a  breach  of  those  laws,  cannot  be  supported. 
2.  The  non-intercourse  laws  had  mergea  in  the 
act  declaring  war.  By  the  law  of  war.  all  com- 
mercial intercourse  with  the  enemy  is  prohibit- 
ed, and  the  court  has  considered  the  laws,  re- 
stricting trade,  as  superseded  by  the  law  of  war. 

MA*H8nALL,  Gh.  J.  The  court  has  never 
♦considered  the  non-interaourse  law  as  [*135 
merged  in  the  law  of  war  as  to  neutrals. 

Imrper.  8.  But  supposing  the  non-inter- 
course laws  to  be  in  force,  they  can  only  apply 
in  two  cases:  First.  To  British  goods  put  on 
board  with  an  intention  to  Import  the  same  ihto 
the  United  States.  Second.  To  British  goods 
actuallv  imported.  The  third  count  of  the  libel 
is  fatally  defective  in  alleging,  not  that  they 
were  put  on  board  with  intention  to  import, 
&c. ,  but  that  they  were  intended  to  be  import- 
ed, and  under  the  second  count  there  is  no 
proof  of  the  growth,  produce  or  manufacture 
of  the  goods.  If  a  presumption  arises  of  their 
British  origin,  from  the  circumstance  of  their 
being  laden  in  a  British  colony,  it  is  a  case  of 
further  proof,  and  the  court  will  not  condemn 
without  first  allowing  the  claimants  an  oppor- 
tunity to  repel  that  presumption.  4.  The  act 
of  Congress  of  the  12th  February,  1813,  did 
not,  proprio  vigare,  make  the  port  and  district 
of  Mobile  the  territory  of  the  United  States. 
The  legal  right  ought  to  have  been  asserted  by 
actual  possession,  m  order  to  consummate  the 
title. '  But  possession  was  not  taken  until  after 
the  sailing  of  the  vessel  from  Mobile,  although 
before  her  return  to  the  coast  of  Florida  from 
Jamaica ;  and  there  is  no  proof  that  *this  [*136 
change  of  dominion  was  known  to  the  parties 
when  the  goods  were  shipped  at  Jamaica.  5. 
The  question,  whether  the  ship  and  cargo  are 
confiscable  as  a  droit  of  admiralty  for  tlie  of- 
fense of  trading  with  the  enemy,  depends  upon 
the  question  of  fact,  whether  they  are  the  prop- 
erty of  a  citizen  or  a  neutral;  and  it  being  an 
admiralty  cause,  the  claimants  are  entitled  to 
the  privilege  of  further  proof,  if  there  be  doubt 
upon  the  fact.  6.  There  is  a  fatal  irregularity 
in  form  in  bringing  up  the  cause  by  writ  of  er- 
ror, which  is  a  common  law  process,  not  ap- 
plicable to  admiralty  or  chancerv  causes,  which 
are  to  be  brought  up  by  appeal  under  the  ju- 
diciary act  of  the  24th  Februarv,  1789,  and  the 
act  of  the  8d  March,  1803. 

The  Attorney- G&fieral,  in  reply.  The  laws 
of  non-intercourse  were  no  further  merged  in 
the  law  of  war  than  as  concerned  captors.  If 
the  property  be  that  of  a  citizen,  it  is  confisca- 
ble a.«ra  droit  of  admiralty  under  the  law  of 
war.* '  If  it  be  neutral,  then  *the  non-  [*137 


1-— See,  on  this  subject,  an  instructive  case  in 
">  Rob.  v:.  The  Fama,  in  which  Sir  William  Soott 
determined  that  the  national  character  of  Louisi- 
ana, agreed  to  be  surrendered  by  the  treaty  of  St. 
Ildefoiuo,  in  1795,  by  Spain  to  France,  but  not 
actualiy  transferredi  continued  as  it  was  under  the 
<x^ag  oountry. 

2.-8  Cranoh  382,  The  Sally.  In  that  case  it  was 
<let6rmined  that  the  municipal  foifeiture,  under 
toe  non-intercourse  act,  of  enemy's  property,  or  of 
toe  property  of  citizens  taken  in  a  trade  with  the 

Wheat.  8. 


enemy,  was  absorbed  in  the  more  sreneral  operation 
of  the  law  of  war,  and  that  the  pme  act  of  the  ^th 
June,  1812,  eh.  107,  operates  as  a  grant  from  the 
United  States,  of  all  property  rightfully  captured 
by  commissioned  privateers,  as  prize  of  war.  The 
ftame  doctrine  had  been  before  settled  by  Sir  Wil- 
liam Scott,  in  the  case  of  The  Nelly.  1  Uob.  219;  in 
a  note  to  The  Hoop,  where  the  court  held  that  the 
same  course  of  decisions  which  had  established 
that  the  property  of  a  subject  taken  tradinir  with 
the  enemy  is  forfeited  has  decided  also  that  it  is 
forfeited  aa  prize.    The  ground  of  the  forfeiture 
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intercourse  act  still  applies  to  it,  and  it  must 
be  conflscAted  under  the  seizure  by  the  revenue 
officers.  If  the  port  of  Mobile  had  become,  de 
facto,  a  possession  of  the  United  States,  before 
the  offense  of  importation  was  committed,  it  is 
immaterial  whether  the  party  had  a  previous 
knowledge  of  this  transfer  of  t-erritory  or  not ; 
and  the  fact  of  the  goods  coming  from  a  British 
port  is  conclusive  evidence  of  their  origin, and 
ought  to  exclude  further  proof  on  this  point. 


Washingtox,  .a,-* delivered  tlie  opinion  of 
the  court: 

This  is  an  admiralty  cause  brought  into  this 
court  from  the  Superior  Court  of  the  Mississippi 
Territory  by  writ  of  error,  and  a  preliminary 
question  has  been  made,  and  is  now  to  be  de- 
cided, whether  this  is  the  proper  process  forre- 
nioving  a  cause  of  admiraltv  and  maritime  ju- 
risdiction into  this  court  for  re-examination. 
A  similar  objection  has  been  taken  in  a  num- 
ber of  equity  cases  standing  on  the  docket,  re- 
moved into  this  court  by  similar  process  from 
the  circuit  courts.  The  questions  which  these 
objections  have  given  rise  to,  resolve  them- 
138*]  selves  into  the  two  following:  *1. 
Whether  the  decree  or  sentence  of  a  circuit 
court,  in  cases  of  equity  and  of  admiralty  and 
maritime  iiu'isdiction,  can  be  removed  into  the 
Supreme  Court  for  re-examination,  by  writ  of 
error.  2.  If  they  cannot,  then  by  what  rule 
are  appeals  in  those  cases  to  be  governed? 

In  deciding  these  questions,  our  attention  is 
confined  to  a  few  sections  of  the  act  of  the  24th 
September,  1789.  ch.  20  and  to  the  2d  section 
of  the  act  of  March  3,  1803,  ch.  93. 

The  22d  section  of  the  former  of  these 
laws  declares,  that  from  any  final  judgment  or 
decree  in  civil  actions  and  suits  in  equity 
brought  in  a  circuit  court  by  original  process, 
or  removed  there  from  a  state  court,  or  by  ap- 
peal from  a  district  court, a  writ  of  error  may  be 
brought  to  the  Supreme  Court,  at  any  time 
within  five  years,  the  citation  being  signed  by  a 
judge  of  such  circuit  court,  or  by  a  justice  of 
the  Supreme  (>)urt,  and  the  adverse  party  hav- 
ing at  least  thirty  days'  notice.  This  section, 
then,  provides  that  the  judge. who  signs  the 
citation  shall  take  sufl9cient  security  that  the 
plaintiff  in  error  shall  prosecute  his  writ  to  ef- 
fect, and  answer  all  damages  and  costs,  if  he 
fail  to  do  so.  The  23d  section  declares  under 
what  circumstances  a  writ  of  error  shall  operate 
as  a  mper»edem. 

The  act  of  1803  declares,  that  from  all  final 
judgments  or  decrees  in  a  circuit  court  in 
cases  of  equity,  of  admiralty  and  maritime 
jurisdiction,  and  prize  or  no  prize,  an  appeal 
shall  be  allowed  to  the  Supreme  Court;  that  a 
transcript  of  the  libel,  bill,  answers,  depositions 
and  all  other  proceedings  in  the  cause  shall  be 
139*]  *transmitted  to  the  Supreme  Court, and 
that  no  evidence  shall  be  admitted  on  such  new 
appeal,  except  in  admiralty  and  prize  causes. 
The  act  then  provides  that  such  appeals  shall 


be  subject  to  the  same  rules,  regulations,  and 
restrictions,  as  are  prescribed  by  Taw  in  cases  of 
writs  of  error,  and  it  repeals  so  much  of  the 
19th  and  22d  sections  of  the  act  of  1789  as 
comes  within  the  purview  of  this  act. 

1.  The  first  question  depends  upon  the  mean- 
ing attached  by  the  legislature  to  the  word  *  *  pur- 
view." It  is  Contended  by  the  plaintiff  in  error 
that  it  ought  to  be  confined  to  such  parts  of  the 
19th  and  22d  sections  as  are  inconsistent  with 
the  provisions  of  the  act  of  1803.  If  this  be  tlie 
correct  interpretation  of  the  term,  it  is  then  in- 
sisted that  there  is  no  incongruity  between  the 
two  remedies,  by  appeal  and  writ'of  error,  even 
in  admiralty  and  equity  cases,  and,  conse- 
quently, that  the  former  remedy  is  to  be  con- 
sidered as  merely  cumulative. , 

But  the  court  does  not  yield  its  assc^nl  to  that 
interpretation.  Wherever  tiiis  term  is  used,  it 
is  manifestly  intended  to  designate  the  enacting 
part  or  body  of  the  act,  in  contradistinction  to 
the  other  parts  of  it,  such  as  the  preamble,  the 
saving,  and  the  proviso.  And  an  attentive 
consideration  of  the  subject-matter  of  the 
two  laws  to  which  our  inquiries  arc 
confined,  will  lead  very  strongly  to  the  con- 
clusion that  Congress  meant  to  use  the  term 
in  this  sense.  It  is  obvious  that  the  22<i 
section  of  the  act  of  1789  was  so  tntinmlelv 
connected  with  the  19th  section,  so  far  as  ft 
respected  the  appellate  jurisdiction  of  the  Su- 
preme Court,  in  admiralty  and  equity  cases, 
that  the  remedy  *providea  by  the  for-  [♦I  40 
mer  would  have  been,  in  most  cases,  inoperative 
without  the  aid  of  the  latter.  Had  the  law 
merely  provided  the  remedy  by  writ  of  error  in 
those  cases,  nothing  but  the  proceedings,  to- 
gether with  the  sentence  or  decree,  would  have 
been  open  to  the  inspection  and  re-exami nation 
of  the  Supreme  Court.  But,  as  in  a  great  ma- 
jority of  those  cases,  the  correctness  or  incor- 
rectness of  the  decision  of  the  Inferior  Court 
would  depend  upon  the  evidence  given  in  the 
cause,  the  remedy  by  writ  of  error,  without 
some  further  legislative  provision  for  carrying 
before  the  Appellate  Couit  the  facts  or  the* evi- 
dence, would  have  been  altogether  defective 
and  illusory.  We  find,  accordingly,  that  the 
19th  section  provides,  that  the  circuit  courts, 
in  cases  ot  equity  and  of  admiralty  and  man 
time  jurisdiction,  shall  cause  the  facts  on  which 
they  found  their  sentence  or  decree  fully  to  ap- 
pear upon  the  record,  either  from  the  pleadings 
and  decree  itself  or  a  case  agreed  by  the  par- 
ties, or  their  counsel,  or  if  they  disagree,  by  a 
stating  of  the  case  by  the  court!^  Thus,  xi\i€m  a 
writ  of  error  in  equity  and  admiralty  cases,  the 
Supreme  Court  was  furnished  with  the  facts 
upon  which  the  Inferior  Cour^  decided,  though 
not  with  the  evidence,  and  might,  therefore, 
correct  the  errors  of  that  court,  so  far  as  they 
existed  in  wrong  conclusions  of  law,  from  the 
facts  stated. 

Now,  the  19th  section  contains  but  the  single 
provision  which  has  been  just  mentioned,  and. 
consequently,  if  any  part  of  it  be  repealed  by 


is,  that  it  Is  taken  adhering  to  the  enemy,  and  there- 
fore the  proprietor  is,  pro  hac  mcc^  to  be  considered 
aR  an-  enemy.  In  the  case  of  The  Etrusco,  the  Lords 
of  Appeal  bad  reserved  the  question,  whether  the 
property  claimed  by  a  British  subject  should  be 
condemned  to  the  crown  or  the  captors ;  but  the 
ille^lity  of  trade  in  that  case  was  of  a  different  na^ 
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ture,  that  being  a  trade  in  violation  Of  the  charter 
of  the  East  India  Company.  It  was  finally  de> 
termined  by  the  loi*ds  In  The  Etrus^co,  that  the 
property  should  be  condemned,  not  to  the  Individ- 
ual oaptor,  but  to  the  king.  4  Uob.  256.  The  Caro- 
line, in  a  not*}. 

Wheat.  2. 
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the  act  of  1803.  the  whole  must  be;  and  if  the 
whole,  then  the  writ  of  error  provided  by  the 
141*]  22d  section  in  admiralty  *and  equity 
caj^es  would  be  rendered,  as  before  observecf, 
altogether  ineffectual  for  the  purpose  for  which 
it  was  intended  in  every  case  where  the  error 
complained  of  in  the  sentence,  or  decree,  ex- 
ist^ in  wrong  conclusions  from  the  evidence 
or  the  facts. 

Even  the  provisions  of  the  29th  section  were, 
in  the  view  of  Congress,  defective,  and  must 
appear  so  to  every  person  conversant  with  the 
practice  of  courts  proceeding  according  to 
the  forms  of  the  civil  law.  The  error  of  the 
Inferior  Court  may  frequently  consist,  not  in 
wroQs?  conclusions  of  law  from  the  facts,  but 
in  wrong  conclusions  of  fact  from  the  evidence. 
We  are  warranted  in  saying  that  this  defect  in 
the  former  law  was  perceivSi  by  the  legislature, 
and  was  intended  to  be  remedied  by  the  pro- 
vision in  the  act  of  1803.  that  the  evidence  (in- 
su-ad  of  the  facts)  should  accompany  the  record 
into  the  xVi)pellate  Court. 

Upon  the  whole,  it  is  manifest  that  the  sub- 
ject of  the  two  laws  is  the  same,  namely,  the 
appellate  jurisdiction  of  the  Supreme  Court, 
and  the  manner  of  exercising  it.     The  manner 
of  exercising  it,  as  prescri&d  by  the  act  of 
1789,  is  essentially  changed  by  the  act  of  1803, 
and  is  consequently  repealed  by  it  because  it 
is  within  the  purview  of  the  latter  law,  being 
provided  for  in  a  different  way.     By  this  con- 
iitniction,  the  appellate  jurisdiction  of  the  Su- 
preme Court  is  made  to  conform  with  the  an- 
cient and  well-established  principles  of  judicial 
proceedings.     The  writ  of  error,  in  cases  of 
( ommon  law,  remains  in  force,  and  submits  to 
142*]  the  revision  of  the  Supreme  *Court  only 
the  law.    The  remedy  by  appeal  is  confined  to 
admiralty  and  equity  cases,  and  brings  before 
the  Supreme  Court  the  facts  as  well  as  the  law. 
2.  The  second    question  is    attended    with 
much  less  difficulty.    The  act  of  1803,  after 
requiring  that  the  libel  bill,  answers,  deposi- 
tions, aiiil  all  other  proceedings  in  the  cause, 
.sliail  be  transmitted  to  the  Supreme  Court,  and 
that  no  new  evidence  shall  be  admitted  on  such 
appeal  except  in  admiralty  and  prize  causes, 
provides  that  such  appeal  sliall  be  subject  to  the 
•^me  rules,  regulations,  and  restrictions,  as  pre- 
**cribed  in  cases  of  writs  of  error.     These  rules, 
regulations,  and  restrictions,  are  contained  in 
the  22d  and  23d  sections  of  the  act  of  1789,  and 
respect  the  time  within  which  a  writ  of  error 
tnay  he  brought,  and  in  what  instances  it  shall 
operate  as  a  super^iedeas;  the  citation  to  the  ad- 
verse party;  the  security  to  be  given  by  the 
plaintiff  in  error  for  prosecuting  his  suit ;  and 
the  restrictions  upon  the  Appellate  Court  as  to 
reversals  in  certain  enumerated  cases.  All  these 
are,  in  the  opinion  of  a  majority  of  the  court, 
applicable  to  appeals  under  the  act  of  1803,  and 
are  to  be  substantially  observed,  except  that 
where  tlie  appeal  is  prayed  at  the  same  term 
when  the  decree  or  sentence  is  made,  a  citation 
is  not  necessary.     {Heilj/  v.  Lfimar  and  otftern, 
'^Cninch,  349.)    It  follows  that  an  appeal,  in 
admiralty,  equity,  and  prize  causes,  nuiy  be 
taken  at  any  time  within  five  years  from  the 
tinal  decree  or "  sentence    being    pronounced, 
•subject  to  the  saving  contained  m  the  22d  sect, 
of  the  act  of  1789,  which  is  one  of  the  points 
that  wa.<^  discussed  at  the  bar. 

Wheat.  2. 


*This  opinion  is  consistent  with  the  [*143 
case  of  ThsUniied  States  y*Hooe  (3  Cranch,  73). 
although  from  the  report  of  that  case  it  would 
seem  to  be  otherwise.  The  record  has  been  ex- 
amined, from  which  it  appears  that  that  case 
came  up  upon  an  appeal,  and  not  upon  a  writ 
of  error. 

The  writ  of  error,  in  this  case,  must  there- 
fore be  dismissed.  ^ 

Cited— 14  Pet.  889 ;  16  Pet.  453 ;  6  How.  90 ;  12  WaU. 
442;  16  Wall.  d42;  20  Wall.  622;  3  Bhitohf.  36;  2 
Wood.  &  M.  540. 


[prize.] 

THE  ARIADNE. 
Goddard  et  al.,  Claimant. 

The  sailing  under  the  enemy's  license  consti- 
tutes, of  itself,  an  act  of  iliegrality,  which  subjects 
the  property  to  confiscation,  without  regrard  to  the 
object  of  the  voyage  or  the  port  of  destination. 

APPEAL  from  the   Circuit  Court   for   the 
District  of  Pennsylvania. 

This  vessel,  belonging  to  citizens  of  the  Unit- 
ed States,  and  laden  with  a  cargo  of  flour  also 
belonging  to  citizens  of  the  same,  was  captured 
on  the  loth  day  of  October,  1812,  on  a  voyage 
from  Alexandria  to  Cadiz,  with  a  license  or 
passport  of  protection  from  the  British  Admiral. 
Sawyer.  The  vessel  and  cargo  were  restored 
in  the  District  Court;  *but  on  appeal,  [*144 
81'ntence  of  condemnation  was  pronounced  by 
the  Circuit  Court,  from  which  sentence  an  ap- 
peal was  entered  to  this  court. 

O.  SuUicaii,  for  the  appellants  and  claimants, 
offered  to  read  further  proof,  taken  under  the 
standing  rule  of  the  court  (2oth  rule,  Feb.  term, 
1816). 

Woodward  and  IngermU,  for  the  captors, 
denied  the  authority  of  the  rule  under  which 
the  further  proof  was  taken.  Thej  argued  that 
the  act  of  Congress  did  not  provide  for  taking 
depositions  to  be  used  as  further  proof  in  prize 
causes,  except  where  the  course  of  prize  prac- 
tice authorizes  it;  that  further  proof  is  never 
admissible  until  the  cause  is  heard  on  the  origi 
nal  evidence. 

Marshall,  CJi,  J.,  called  on  the  claimant's 
counsel  to  show  what  facts  the  further  proof 
tended  to  establish,  and  stated,  that  if  the  case 
could  be  distinguished  from  the  former  deter- 
minations respecting  licenses,  a  foundation 
would  be  laid  for  the  admission  of  the  deposi- 
tions as  further  proof. 

Wemkr,  for  the  appellants  and  claimants, 
contended,  that  this  case  could  be  distinguished 
from  those  which  had  been  decided.  In  the 
case  of  The  Julia J^  the  court  had  said:  "  We 
hold  that  the  sailing  on  a  voyage  under  the 
license  and  pwissport  of  protection  of  the  enemy, 
in  furtherance  of  his  *views  or  interests,  [*145 
constitutes  such  an  act  of  illegality  as  subjects 
the  ship  and  cargo  to  confiscation  ivs  prize  of 
war;   and  that  the  facts  of   the  present  case 

1.— The  cause  was  afterwards  re-entered,  by  con- 
sent of  parties,  and  continued  for  further  proof, 
as  if  It  had  been  removed  by  appeal. 

2.-9  Cranch,  181. 
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afford  irrefragable  evidence  of  such  ao  act  of 
illegality,"  This  prbpoMtion,  as  a  doctrioe  of 
law,  would  be  equally  true,  leaving  out  all  that 
it  contains  relative  to  a  license.  A  voyage 
prosecuted  in  furtherance  of  the  enemy's  inter- 
ests is  undoubtedly  illegal,  and  it  was  on  this 
illegality  of  the  voyage  itself  that  the  judg- 
ment of  the  court  proceeded.  The  court  say 
they  are  satisfied  from  the  facts  that  the  voyage 
was  illegal.  In  the  case  now  before  the  court 
the  captors  insist  that  the  couit  shall  shut  out 
the  facts  connected  with  the  voyage,  and  go 
merely  on  presumption.  The  Julia  cannot  be 
an  authority  for  such  a  decision.  Tlui  Aurora^ 
was  decided  expressly  on  the  grounds  which 
had  been  before  stated  in  Tlie  Julia,  and  car- 
ries the  d(x;trine  no  further.  In  the  case  of 
The  Hiraiv?  no  evidence  was  offered  on  the 
part  of  the  claimants  to  repel  the  presumption 
arising  from  the  license.  That  case,  then,  only 
decides,  that  from  the  possession  of  the  license 
the  court  may  presume,  until  the  contrary  ap- 
pears, that  the  voyage  was  in  furtherance  of 
the  enemy's  objects. 

In  all  these  cases  the  court  seems  to  have 
rested  its  decision  on  the  ground  that  the  voy- 
ages in  which  the  vessels  were  en^ged  were, 
01  themselves,  illegal  voyages,  undertaken  and 
prosecuted  for  the  promotion  of  the  enemy's 
146*]  interests;  and  that  ♦this  illegality  was 
shown  by  the  facts  which  the  cases  disclosed. 
But  it  is  not  understood  to  have  decided  that 
it  would  hear  no  proof  to  make  out  the  inno- 
cence of  the  voyage,  notwithstanding  the  un- 
favorable inferences  which  might  be  drawn 
from  the  possession  of  the  license.  In  the 
present  case  such  proof  is  offered,  and  the 
claimants  are  ready  to  show  that  the  vovage 
originated  in  no  intention  to  further,  and  from 
its  nature  could  not  further,  the  objects  of  the 
enemy.  It  was  a  voyage  from  Baltimore  to 
Cadiz,  wuth  flour,  at  a  time  when  neither  the 
British  nor  the  Spanish  armies  drew  supplies 
from  that  city.  They  expect  to  prove  it  to  have 
been,  in  all  respects,  as  mnocent  as  a  voyage 
from  Baltimore  to  Boston,  with  a  similar  cargo. 
Upon  this  application  for  permission  to  give 
proof,  and  until  the  court  should  hear  the  proof, 
the  only  question  will  be,  whether,  in  the 
most  innocent  voyage  which  can  be  imag- 
ined, the  having  such  a  license  is,  pei'  m,  cause 
of  confiscation;  and  cannot  in  any  case,  by 
any  evidence,  admit  of  explanation  or  excu.se. 
On  this  point,  the  claimant's  counsel  wish  to  be 
heard,  unless  the  court  considers  itself  as  hav- 
ing recently  solemnly  decided  the  precise  ques- 
tion. We  will  contend,  that  although  the  pos- 
session of  such  a  license  might  create  a  pre- 
sumption of  unlawful  trade,  yet,  like  presump- 
tions in  other  cases,  it  is  capable  of  belnff  re- 
pelled by  proof;  and  that  the  judgment  ot  the 
court  must  rest,  after  all,  on  the  real  nature  and 
object  of  the  voyage,  as  disclosed  by  the  facts 
connected  with  it,  and  not  on  the  mere  terms 
of  the  passport.  In  a  ciise  of  this  sort,  the 
147*]  court  will  *uot  incline  to  hold  itself 
bound  by  former  decisions  beyond  their  clear 
and  manifest  extent.  No  case* appears  to  have 
gone  so  far  as  to  prevent  the  court  from  hear- 
ing proof  of   the  lawfulness  of   the  voyage, 

1.-8  Cranch.  283. 

2.-8  Cranch,  444 ;  1  Wheat.  440. 
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independent  of  the  license,  or  to  have  decided 
that  such  proof,  when  full  and  satisfacton**. 
should  not  avoid  conflscatioi». 

Woodward  and  IngerwU,  on  the  other  si<le, 
were  stopped  by  the  court. 


Washington,  J.,  delivered  the  opinion  of 
the  court : 

The  view  of  the  court  is,  that  this  case  can- 
not be  distinguished  from  those  already  decided. 
It  is  alleged  that  the  flour  was  not  actually  des- 
tined to  the  use  of  the  enemy;  but  whether 
any  part  of  it  went  to  his  use  or  not,  is  imma- 
terial. It  is,  indeed,  possible  that  Cadiz  might 
have  fallen  w^ithout  the  aid  of  these  supplies : 
and  therefore,  in  fact.  Great  Britain  and  her 
ally  may  have  been  relieved,  by  these  supplies, 
from  the  pressure  of  the  war  in  that  quarter. 
The  court,  however,  in  the  cases  alluded  to, 
proceeded  on  a  broader  ground;  all  the  judges 
who  concurred  in  those  decisions  were  of  opin- 
ion that  the  mere  sailing  under  an  enemy's  li- 
cense, without  regard  to  the  object  of  the  voyage, 
or  the  port  of  destination,  constituted,  of  itself. an 
act  of  illegality  which  subjected  the  property 
to  conflscation.  It  was  an  attempt  by  one  indi- 
vidual of  a  belligerent  country  to  clothe  him- 
self with  a  neutral  character  *by  the  [*148 
license  of  the  other  belligerent.*  and  thus  to 
separate  himself  from  the  common  character 
of  his  own  country. 

Sent4>nce  affirmed. 


Cited— 1  Pet.  C.  C.  417;  Blatchf.  Pr.  Ha,  384,  3BS: 
Newb.  406. 


[instance  court.] 

THE  WILLIAM  KING. 
Davis  et  al.,  ClmrtianUi. 

Under  the  embargro  act  of  the  23d  December, 
1807,  the  words  "an  embarRO  Phall  be  laid."  not  onlv 
imposed  upon  the  public  offlcera  the  duty  of  pr<»- 
ventin^r  the  departure  of  reg-istered  or  'ftea-Ietter 
vessels  on  a  foreljrn  voysKC,  but,  oonMHiuently, 
rendered  them  liable  to  forfeiture  under  the  sup- 
plementary act  of  the  9th  of  January.  1808. 

In  such  case,  if  the  vessel  be  actually  Hnd  hnuo 
Mc  carried  by  force  to  a  foreign  port,  she  is  not 
liable  to  forfeiture. 

Tlie  court  beinjr  of  opinion,  under  the  fact«  and 
circumfttances  of  the  case,  that  the  capture  under 
which  it  wa»  allegred  the  vessel  was  compelled  to  ifo 
toaforeiarn  port  wji»  fictitious  and  collusive;  the 
decree  of  condemnation  in  the  court  below  was 
affirmed. 

APPEAL  from  the  Circuit  Court  for  the 
District  of  New  York. 
A  libel  was  filed  against  this  vessel  in  the 
District  Court  of  New  York,  March.  1809,  for 
a  breach  of  the  act  of  the  22d  of  December. 
1807,  laying  an  embargo,  and  the  several  act^ 
.supplementary  thereto,  alleging  that  she  pro- 
ceeded from  Baltimore,  without  any  clearance 
or  permit,  bound  on  a  voyage  'to  Exu-  r*14:0 
ma,  one  of  the  Bahama  Islahd-s,  where  she  took 
in  a  cargo  of  six  thousand  busfiels  of  salt,  with 
which  she  returned  to  New  York.  The  claim- 
ants admitted  the  fact  of  going  to  £.xuma,  and 
bringing  away  the  salt,  but  alleged  that  it  waK 

AVheat.  2. 


1817 


The  William  King,  Davis  et  al.,  Claimants. 


149 


from  necessity;  that  the  brig  was  regularly 
bound  to  Boston,  but  being  captured  soon  after 
she  left  Hampton  Roads,  by  a  feritish  privateer, 
w&»  sent  to  Jamaica,  where  she  sold  the  cargo 
of  flour  which  she  had  on  board,  the  government 
of  that  colony  not  allowing  It  to  be  brought  off. 
That  she  then  went  to  Exuma. 

The  testimony  in  the  case  exhibits  the  fol- 
lowing summary:  About  the  middle  of  Octo- 
ber, 1808,  the  vessel  arrived  at  Baltimore  from 
Boston.  At  Baltimore  she  took  on  board  a 
cargo  of  upwards  of  sixteen  hundred  barrels  of 
flour,  and  sailed  again,  ostensibly  for  Boston, 
about  the  first  of  November.  On  reaching 
Hampton  Roads,  she  stopped  a  few  days, 
being,  as  wjis  asserted,  windlx)und.  While 
there,  a  British  privateer,  of  ten  guns  and 
twelve  men,  called  the  Ino,  arrived  in  the 
I^ds.  On  the  eighth  of  the  month  the  brig 
put  to  sea,  the  Ino  following  her.  On  the 
afternoon  of  the  same  day  the  Ino  captured 
her.  within  ten  leagues  of  the  shore,  putting  a 
prize-master  and  one  man  on  board.  The  ves- 
sels then  proceeded  for  the  West  Indies.  Dur- 
ing the  voyage  no  attempt  was  made  by  the 
crew  either  to  retake  the  brig  or  to  escape, 
tliougli  favorable  opportunities  were  not  want- 
iog.  Her  crew  consisted  of  nine  persons. 
After  a  short  separation  from  the  privateer, 
the  brig  arrived  oflf  St.  Nichola  Mole.  Here 
150*]  *the  privateer  joined  her,  and  thence 
the  two  went  to  Kingston.  No  prize  proceed- 
ings were  instituted  against  the  brig;  but,  on 
the  contrary,  the  suppc^ed  captors  relinquished 
all  claim  to  their  prize,  on  reaching  Kingston. 
From  Kingston  she  went  to  Exuma,  as  above 
stated.  The  District  Court,  on  the  hearing, 
pronounced  a  sentence  of  condemnation.  A 
decree  of  aflSrmance,  pro  forma,  was  entered 
in  the  Circuit  Court,  from  which  the  cause  was 
brought,  by  appeal,  to  this  court. 

Hoffman,  for  the  appellants  and  claimants, 
Ktated,  that  this  case  was  governed  by  the  au- 
ihority  of  The  Short  Staple;^  the  William  King 
having  sailed  from  Hampton  Roads  in  com- 
pany with  that  vessel,  and  both  were  seized  by 
the  British  privateer  Ino,  and  compelled  to  go 
to  the  West  Indies.  The  two  cases  are  per- 
fectly coincident  1^  their  circumstances,  and 
restitution  having  been  decreed  in  the  case  of 
The  Sh(/r(  Staple,  the  same  judgment  must,  con- 
Mjquently,  ]ye  pronounced  in  the  present  ease. 
He  argued  that  the  whole  plan  and  system  of 
the  revenue  laws  indicated  that  it  was  not  the 
legislative  intention  to  cumulate  a  forfeiture  of 
the  ship  (being  a  registered  vessel)  upon  the 
penalty  of  the  bond,  which  had  been  given  for 
relanding  the  cargo  in  the  United  States. 

The  Attorney- GenercU  and  Hopkinaon,  contra. 
The  court  expressly  overruled  the  point  made 
161*]  as  to  *the  construction  of  the  embargo 
laws,  in  the  case  of  7  he  Short  Staple,*  although 
that  case  was  determined,  on  its  peculiar  cir- 

1.-9  CYancb,  66. 

2.— In  dellverlngr  the  opinion  of  the  court  in  that 
cMe,  Marshall,  Ch.  J.,  stated  that  this  point  had 
"  been  preyed  with  great  earnestness  by  the  coun- 
M.'\  for  the  claimants ;  Ijut  the  court  fe  not  con- 
vinced that  his  exposition  of  the  ombttrjf  o  acts  is  a 
<^*und  one.  On  this  point,  however,  it  will  be  uii- 
neoeesary  to  give  an  opinion  :  l>ccuu80  wc  think  the 
necesisity  under  which  the  claimants  justify  their 
iroiiur  Into  St.  Nichola  Moie  is  sustained  by  the 
1  roofs  In  the  cause."    9  Cranch,  00. 

Wheat.  2. 


cumstances  by  a  majority  of  the  court,  in  favor 
of  the  claimant*.  But  the  restitution  of  the 
Short  Staple,  on  the  facts  of  her  case,  forms  no 
ground  for  the  acquittal  of  the  William  King, 
even  should  the  facts  be  precisely  similar. 
Principles  of  law  form  precedents.  But  an  in- 
ference from  evidence  is  not  conclusive  as  to 
facts,  in  another  cause,  whether  the  testimony 
be  the  same  or  different;  certainly  not  if  it  be 
different. 

Hoff/nany  in  reply,  argued,  that  the  court 
could  not,  without  judicial  inconsistency,  de- 
cide this  case  differently  from  that  of  T/ie  Sh<n*t 
Staple,  unless  there  was  some  substantial  and 
important  difference  in  the  facts  of  the  two 
cases;  that  the  opinion  of  a  majority  of  the 
court  was  the  opinion  of  the  court,  and  a  rule 
of  conduct,  whether  formed  upon  an  abstract 
point  of  law  or  upon  a  mixed  question  of  fact 
and  law;  and  that  to  maintain  the  contrary 
position  would  be  to  assent  to  an  assertion, 
which  had  been  hazarded  in  another  place,  that 
the  decisions  of  this  court  are  not  binding  as 
legal  precedents  on  themselves  and  on  others. 


*JoHN80N,  J.,  delivered  the  opinion  [*152 
of  the  court : 

This  case  comes  up  on  appeal  from  the  Cir- 
cuit Court  of  New  York.  The  vessel  is  the 
same  which  makes  her  appearance  in  the  case 
of  The  Sli^rt  Staple,  decided  in  this  court  at 
February  term,  1815;  and  it  has  been  contend- 
ed that  the  acquittal  in  that  case  is  conclusive 
upon  this. 

But  we  think  otherwise.  It  might  with 
more  propriety  be  contended,  that  had  the 
hearing  of  this  cause  couie  on  together  with 
that  01  The  S/iort  Staple,  the  latter  would  have 
found  much  more  difficulty  in  escaping.  As 
it  was,  the  division  of  the  court,  and  the 
acknowledgment  of  the  judge  who  delivered 
the  opinion,  show  that  the  vessel  in  that  case 
was  "hardly  saved."  In  the  present  cause 
there  is  very  material  evidence  which  did  not 
appear  in,  and  could  not  affect  the  former.  We 
shall,  therefore,  dispose  of  this  case  altogether 
upon  the  evidence  that  is  peculiar  to  it. 

It  will  be  recollected  that  this  vessel,  as  well 
as  the  Short  Staple,  were  libeled  for  a  violation 
of  the  embargo  act  of  the  22d  of  December, 
1807,  and  the  supplementary  act  of  the  9th  of 
January,  1808,  the  former  of  which  enacts, 
"that  an  embargo  shall  belaid  on  all  ships  and 
vessels  in  the  ports  of  the  United  States,  bound 
on  a  foreign  voyage,"  and  the  latter  forfeits  the 
vessel  that  shall  proceed  to  any  foreign  port  or 
place,  * '  contrary  to  the  provisions  of  this  act, 
or  of  the  act  to  which  this  is  a  supplement. " 
As  the  majority  of  the  court  were  of  opinion 
that  no  offense  was  committed  in  the  case  of 
2'he  Short  Staple,  *it  was  unneces-  r*153 
sary  to  express  any  opinion  on  the  application 
of  the  law.     They,  therefore,  waived  it. 

But  in  this  case  it  l)ecomes  necessary  to 
lay  down  the  following  principles:  There 
can  be  no  doubt  that  if  the  William  King 
was  carried  off  to  Jamaica  by  actual  force, 
it  was  an  act  which  wanted  the  concurrence  of 
the  will,  and.  therefore,  innocent.  But,  what- 
ever is  done  in  fraud  of  a  law  is  done  in  viola- 
tion of  it ;  and  if  a  vessel,  with  an  original  in- 
tention to  go  to  a  foreign  port,  complied  with 
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afford  irrefragable  evidence  of  such  an  act  of 
illegality."  This  proposition,  as  a  doctrine  of 
law,  would  be  equally  true,  leaving  out  all  that 
it  contains  relative  to  a  license,  A  voyage 
prosecuted  in  furtherance  of  the  enemy's  inter- 
ests is  undoubtedly  illegal,  and  it  was  on  this 
illegality  of  the  voyage  itself  that  the  judg- 
ment or  the  court  proceeded.  The  court  say 
they  are  satisfied  from  the  facts  that  the  voyage 
was  illegal.  In  the  case  now  before  the  court 
the  captors  insist  that  the  couit  shall  shut  out 
the  facts  connected  with  the  voyage,  and  go 
merely  on  presumption.  Ths  Julia  cannot  be 
an  authority  for  such  a  decision.  Ths  Anntra^ 
was  decided  expressly  on  the  grounds  which 
had  been  before  stated  in  The  Julia,  and  car- 
ries the  doctrine  no  further.  In  the  case  of 
The  Hiram*  no  evidence  was  offered  on  the 
part  of  the  claimants  to  repel  the  presumption 
arising  from  the  license.  That  ca.se,  then,  only 
decides,  that  from  the  possession  of  the  license 
the  court  may  presume,  until  the  contrary  ap- 
pears, that  the  voyage  was  in  furtherance  of 
the  enemy's  objects. 

In  all  these  cases  the  court  seems  to  have 
rested  its  decision  on  the  ground  that  the  voy- 
ages in  which  the  vessels  were  engaged  were, 
of  themselves,  illegal  voyages,  undertaken  and 
prosecuted  for  the  promotion  of  the  enemy's 
146*]  interests;  and  that  ♦this  illegality  was 
shown  by  the  facts  which  the  cases  disclosed. 
But  it  is  not  understood  to  have  decided  that 
it  would  hear  no  proof  to  make  out  the  inno- 
cence of  the  voyage,  notwithstanding  the  un- 
favorable inferences  which  might  be  drawn 
from  the  possession  of  the  license.  In  the 
present  case  such  proof  is  offered,  and  the 
claimants  are  ready  to  show  that  the  vovage 
originated  in  no  intention  to  further,  and  from 
its  nature  could  not  further,  the  objects  of  the 
enemy.  It  was  a  voyage  from  Baltimore  to 
Cadiz,  with  flour,  at  a  time  when  neither  the 
British  nor  the  Spanish  armies  drew  supplies 
from  that  city.  They  expect  to  prove  it  to  have 
been,  in  all  respects,  as  mnocent  as  a  voyage 
from  Baltimore  to  Boston,  with  a  similar  carj^o. 
Upon  this  application  for  permission  to  give 
proof,  and  until  the  court  should  hear  the  proof, 
the  only  question  will  be,  whether,  in  the 
most  innocent  voyage  which  can  be  imag- 
ined, the  having  such  a  license  is,  per  se,  cause 
of  confiscation;  and  cannot  in  any  case,  by 
any  e\idence,  admit  of  explanation  or  excuse. 
On  this  point,  the  claimant's  counsel  wish  to  be 
heard,  unless  the  court  considers  itself  as  hav- 
ing recently  solemnly  decided  the  precise  ques- 
tion. We  will  contend,  that  although  the  pos- 
session of  such  a  license  might  create  a  pre- 
sumption of  unlawful  trade,  yet,  like  presump- 
tions in  other  cases,  it  is  capable  of  beint^  re- 
pelled by  proof;  and  that  the  judgment  of  the 
court  must  rest,  after  all,  on  the  real  nature  and 
object  of  the  voyage,  as  disclosed  by  the  facts 
connected  with  it,  and  not  on  the  mere  terms 
of  the  passport.  In  a  case  of  this  sort,  the 
147*]  court  will  *nol  incline  to  hold  itself 
bound  by  former  decisions  beyond  their  clear 
and  manifest  extent.  No  case* appears  to  have 
gone  so  far  as  to  prevent  the  court  from  hear- 
ing proof   of   the  lawfulness  of   the  voyage, 

1.— 8  Cranch,  283. 
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independent  of  the  license,  or  to  have  decider 
that  such  proof,  when  full  and  satisfacton 
should  not  avoid  confiscatioiy. 

Woodward  and  IngernoU,  on  the  other  si<i( 
were  stopped  by  the  court. 


Washington,  J.,  delivered  the  opinion 
the  court : 

The  view  of  the  court  is,  that  this  case  i 
not  be  distinguished  from  those  already  deoiu 
It  is  alleged  that  the  flour  was  not  actually  i 
tined  to  tlie  use  of  the  enemy;  but  whc. 
any  part  of  it  went  to  his  use  or  not,  is  in. 
terial.     It  is,  indeed,  possible  that  Cadiz  rii 
have  fallen  without  the  aid  of  these  supi 
and  therefore,  in  fact,  Qreat  Britain  an«. 
ally  may  have  been  relieved,  by  these  sup 
from  the  pressure  of  the  war  in  that  qii. 
The  court,  however,  in  the  cases  allude 
proceeded  on  a  broader  ground ;  all  the  , 
who  concurred  in  those  decisions  were  <>> 
ion  that  the  mere  sailing  under  an  enen 
cense,  without  regai*d  to  the  object  of  the  \ 
or  the  port  of  destination,  constituted,  of  i 
act  of  illegality  which  subjected  the  p 
to  conflscation!^    It  was  an  attempt  bv  <> 
vidual  of  a  belligerent  country  to  cfot' 
self  with  a  neutral  character  *by  th< 
license  of   the  other  belligerent,*  and 
separate  himself  from  the  common  i 
of  his  own  countrv. 


Scnttinre  affirmed. 


S 


Cited— 1  Pet.  C.  C.  417 ;  Blatchf.  Pr.  K^ 
Newb.  405. 


[instance  court.] 

THE  WILLIAM  KING 
Davis  et  al.,  Clnifnarth 

rnder  the  embargro  act.  of  the  2:J< 
1807,  the  words  *'  an  cmbnnro  phsll  bo  1; 
Imposed  upon  the  public  oflacers  the  «• 
venthijr  the  departure  of  regrlstered 
ve88el8  on  a  foi-eljrn  voyajre,  but,  < 
rendered  them  liable  to  forfeiture  u\ 
plementary  aot  of  the  9th  of  .Tanuar 

In  such  case.  If  the  vessel  be  actuu 
Me  carried  by  force  to  a  foreign  P' 
liable  to  forfeiture. 

The  court  beinar  of  opinion,  under 
circumstances  of  the  case,  that  the  < 
which  it  was  allegred  the  vessel  wast 
to  a  forelarn  port  was  flctltiout}  and 
decree  of  condemnation  In  the  crn 
affirmed. 

APPEAL  from  the  Circuit  ' 
District  of  New  York. 
A  libel  wtis  flled  against  tlii 
District  Court  of  New  York,  >! 
a  breach  of  the  act  of  the  22<! 
1807,  laying  an  embargo,  and  f 
supplementary  thereU),  allegin 
ceedcd  from  Baltimore,  withou 
or  permit,  bound  on  a  voyage  * 
ma,  one  of  the  Bahama  Island  - 
in  a  cargo  of  six  thousand  busi 
which  she  returned  to  New  Y» 
ants  admitted  the  fact  of  goin 
bringing  away  the  salt,  but  al' 
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collusively,  by  the  privateer  Washington,  of 
24  80-95  tons,  one  gun  and  fifteen  men,  belong- 
1 70*]  ingto  Portland.*in  the  District  of  Maine, 
and  commanded  by  William  Malcomb.  They 
were  taken  in  sight  of  each  other;  the  Jahnston 
first,  within  about  three  hours,  and  the  Bothnea. 
within  about  nine  hours  after  leaving  Halifax. 
At  the  time  of  the  capture,  there  were  on  board 
the  Bothnea  seven  persons,  and  on  board  of  the 
Jahnstoflf  five  persons,  composing  their  respect- 
ive crews,  and  one  American  passenger.  The 
whole  of  the  crews  were  taken  from  each  ves- 
sel, and  landed  in  a  boat  at  Ragged  Islands. 
The  American  pa.ssengers  were  retained  on 
board,  and  under  the  superintendence  of  prize- 
masters  and  crews.  The  Bothnea  was  conducted 
into  Salem,  and  the  Jahnstoff  into  Plymouth » 
in  the  District  of  Massachusetts.  Immediatelv 
on  their  arrival  they  were  seized  by  the  col- 
lectors of  those  ports,  for  an  alleged  violation 
of  the  non -importation  act.  Prize  proceedings 
were  also  commenced  by  the  captors  against 
both  vessels,  before  the  District  Court  of  Mas- 
sachusetts. The  American  passengers  were  ex- 
amined on  the  standing  interrogatories,  and  the 
papers  found  on  board  deposited  in  court  by 
the  prize-masters.  The  papers  found  on  board 
the  Bothnea  were  the  Swedish  simulated  papers. 
Two  bills  of  lading  of  the  cargo,  dated  the  28d 
of  Ntwember,  1813,  purporting  that  the  whole 
cargo  was  shipped  by  John  Mc^y  &  Company, 
merchants,  of  Halifax,  for  New  London,  con- 
signed to  order.  A  clearance  from  Halifax, 
dated  on  the  same  day.  A  British  license  from 
Sir  John  Sherbrooke,  Governor,  &c.,  dated  on 
the  9th  day  of  November,  1813,  authorizing 
John  Moody  and  others  to  export  in  any  vessel, 
not  l)elonging  to  France,  to  an^  port  in  the 
171*]  *United  States,  any  British  goods,  on 
British  or  American  account,  which  license  was 
to  continue  in  force  for  two  months.  And  two 
letters  dated  at  Halifax  on  the  23d  November, 
1813;  one  purporting  to  be  addressed  to  the 
-consignee  of  the  cargo,  the  other  to  be  addressed 
to  the  master  of  the  Bothnea.  These  letters 
are  as  follows:  "  Halifax,  November  ?3d,  1818. 
Dear  Sir,  We  now  only  inclose  you  a  bill  of 
lading  of  the  cargo  shipped  on  our  joint  account 
per  the  Bothnea,  agreeable  to  the  memorandum 
left  with  us  by  Vandervelt,  when  last  here. 
The  invoices  we  forwarded  in  duplicate,  one 
by  P.  Jones,  and  the  other  by  Schonesburg, 
which  you  will  have  received  Defore  this.  Z. 
has  our  particular  instructions  how  to  proceed 
when  in  with  the  squadron.  We  have  settled 
for  A. 's  share  of  the  compensation.  B.  2  will 
pay  his.  We  have  fixed  on  $200,  exclusive  of 
the  freight,  which  we  have  also  arranged  for. 
Most  sincerely  do  we  wish  this  speculation  to 
succeed,  at  the  same  time  request  your  earliest 
advice  how  to  proceed  with  the  next.  Do  not 
trust  too  much  paper.  We  have  directed  Z., 
in  case  of  meeting  with  an  American  cruiser, 
to  destroy  all.  We  are  very  truly  your  friends 
and  oliedient  servants,  John  Moody  «fe  Com- 
pany. " 

"  Halifax,  Nov.  23,  1813.^Captain  J*.  K*., 
*•  schooner  Bothnea.  Sir,  We  hand  you  here- 
"with  sundry  inclosures  respecting  the  cargo 
*•  of  the  Bothnea,  to  vour  most  particular  care. 
'  *  You  will  perceive  tlie  necessity  of  using  every 
*•  pos.sible  caution.  We  are  only  apprehensive 
"of  Shaving  Mills.     You  will,  of  course,  se- 
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"  Crete  everything  respecting  the  transaction. 
"*Inca8e  of  British  interruption  we  [*172 
"  must  recommend  your  being  well  assured 
*'  that  there  is  no  deception,  as  you  must  Ik; 
"aware  of  the  facility  with  which  American 
"  cruisers  may  pass  for  English.  The  invoices 
"of  the  goods  are  already  forwarded.  You 
"will  make  the  best  of  your  way  to  N**. 
"When  in  with  any  of  the  B,  B.  squadron, 
"  come  forward  with  your  Ex.  Li.  which  will 
"safely  pass  you,  and  then  nothing  will  remain 
"  but  activity  and  dispatch  in  getting  the  goods 
"  on  shore.  We  should  not  have  embarked 
"  ourselves  so  largely  in  this  concern,  but  from 
"  the  ea^se  with  which  dry  goods  can  be  smug- 
"ffled  into  those  places  if  properly  managed. 
"  The  bill  of  lading  is  to  order,  you  will,  there- 
"  fore,  receive  instructions  from  our  friends, 
"A.  1  and  B.  2.  We  expect  your  best  place 
"  will  be  to  lay  off  under  the  protection  of  H. 
"  M.  ships,  and  deliver  the  cargo  in  boats  and 
"lighters  without  proceeding  further;  and  as 
'  •  our  friends  arc  already  advised  on  the  sul)- 
"ject,  no  doubt  every  necessary  step  will  be 
"  taken.  Should,  however,  any  unexpected 
"  casualty  happen,  we  recommend  your  getting 
"  out  of  the  way,  as  we  would  rather  the  whole 
"should  be  sacrificed  than  any  mischief  happen 

'  *  to .    But,  above  all,  keep  out  of  sight 

"your  Ex.  Li.  clearance  and  this  letter.  Do 
"  not  confide  too  much.  If  you  have  any  sus- 
"  picions  destroy  all  at  once,  and«  after  com- 
"  mitting  this  to  memory,  be  sure  to  put  it  per- 
"  fectly  out  of  danger.  As  to  the  return  cargo 
"  we  need  not  say  anything  on  the  subject,  hav- 
"  ing  the  fullest  confidence  that  a  voyage  to  St. 
"  Barts  may  be  profitably  effected  with  certain 
"  articles;  flour  out  of  the  question,  unless  rve. 
"  B  *No.  2  will  pay  you  the  compen-  [*1  J3 
"sation  agreed,  exclusive  of  the  freight  we 
"  have  allowed.  A.'s  proportion  we  will  settle 
'  *  with  our  own.  If  it  is  possible  to  obtain  con- 
"  voy  we  will,  but  it  is  doubtful.  We  are  your 
"  friends  and  humble  servants,  John  Moody  & 
*'  Co.  P.  S.— Do  not  write,  for  fear  of  acci- 
* '  dents.  Let  your  communications  be  verbal. " 
The  papers  on  board  of  the  Jahnstoff  were  the 
Swedish  simulated  papers.  A  British  license  aad 
clearance,  of  the  same  date  and  purport  as  in  Tht 
BothU'Ca.  Two  bills  of  lading  of  tlie  cargo, 
dated  the  23d  November,  1813,  on  the  same  ac- 
count, destination  and  consignment  as  in  the 
case  of  Tfis  Bothnea.  And  two  letters  date<i  at 
Halifax  on  the  same  day,  one  addressed  to 
Messrs.  B.  2  and  A.  1,  at  New  London;  and 
the  other  to  the  master  of  the  Jahnstoff.  The 
first  of  these  letters  is  as  follows:  "  Halifax. 
"Nov.  23d,  1813.  Dear  Sir,  We  now  inclose 
"  you  a  bill  of  lading  of  the  cargo  shipped  on 
"our  joint  account  per  the  brig  Jahnstoff. 
' '  a^eeable  to  the  memoranda  left  with  us  hy 
"  \  andervelt,  when  last  here.  The  invoice  \vV 
* '  forwarded  in  duplicate,  one  by  P.  Jones,  and 
"the  other  by  Schonesburg,  which  you  will 
"  have  received  before  this.  Z.  hasour  particu- 
*  lar  instructions  how  to  proceed  when  in  with 
"the  squad.  We  have  settled  for  A.'s  share 
"of  the  compensation;  B.  No.  2  will  pay  his. 
"  We  have  fixed  $200,  exclusive  of  the  freight, 
"which  we  have  also  arranged  for.  Most  siii- 
"  cerely  do  we  wish  this  sj^eculation  to  suc- 
"ceed.  At  same  time  rec^uest  your  earliest 
"advice  how  to  proceed  with  the  next.      l)a 
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'•  not  truKt  too  much  paper.  We  have  directed 
174*]  ••  Z.  in  case  of  meeting  *with  an  Ameri- 
"  can  cruiser,  to  destroy  all."  The  other  letter 
is  an  exact  transcript  of  that  addressed  to  the 
master  of  the  Bothnea,  except  that  the  direc- 
tion is  varied. 

At  the  hearing  in  the  District -Court,  a  claim 
wjis  interposed  Dv  the  district -attorney,  in  be- 
half of  the  Unitea  States,  and  of  the  collector, 
praying  a  condemnation  to  them,  upon  the 
ground  of  a  collusive  capture  and  fraudulent 
breach  of  the  non-importatian  act.    That  court 
(ilsmissed  the  captor's  libel,  and  condemned  the 
vcHsels  and  their  cargoes  to  the  United  States; 
fn>m  which  sentence  an  appeal  was  interposed 
to  the  Circuit  Court,  which  court  affirmed  the 
(t^ndemnation,  and  the  causes  were  brought  to 
this  court  by  appeal.     Further  proof  was  or- 
dered at  the  last  term,  and  the  causes  again 
( ame  on  for  further  hearing  at  the  present  term 
upon   the    proof    exhibited  by  both   parties, 
and    directed    to   explain  the   several   points 
indicated  by  the  court  as  grounds  of  doubt  on 
the  original  evidence.  *     Under  the  commissions 
taken  out  to  examine  witnesses,  the  following 
interrogatories  were  exhibited  on  the   part  of 
tlie  captors:    Have  not  some  of  the  privateers, 
fitted  out  in  the  eastern  ports,  during  the  war 
of  the  revolution  and  the  late  war,  been  of  very 
small  burthen?    Was  it  not  usual  for  these  pri- 
rateers,  armed  sometimes  with  one  carriage  gun 
only,  to  proceed  coastwise  upon  short  cruises, 
and  did  they  not  capture  prizes  of  great  value? 
Was  it  not  their  practice  to  frequent  the  ports 
of  the  district  of  Maine  and  of  the  province  of 
176*]  *Nova  Scotia,  for  the  purpose  of  run- 
ning out  occasionally,  capturing  the  British 
<'r>mmerce  bound  in  and  out  of  Halifax  and 
other  enemy's  pcjrts,  and  were  they  not  often 
successful?     Did  it  not  often  happen  that  the 
civws  of  the  vessels,  captured  by  them,  were 
put  ashore  by  the  privateers,  instead  of  being 
brought  in  as  prisoners?  Has  it  not  been  the 
practice  for  sea-faring  persons  in  the  district  of 
Maine  to  become  owners  of  such  privateers,  and 
to  go  in  them  on  short  cruises?    Did  it  fre- 
quently happen  during  the  late  war  that  un- 
armed vessels,  under  neutral  or  British  colors, 
•tailed  without  convoy  from  the  port  of  "Hali- 
fax, either  U)  New  London,  Long  Island  Sound, 
or  elsewhere?    And,  on  the  part  of  the  United 
States,  the  following:  Was  it  not  the  usual  cus- 
tom, during  the  late  war,  for  the  owners  of 
privateers  to  stipulate  with  the  officers  and 
crew,  that  the  latter  should  receive  one  moiety 
or  some  other  definite  proportion  of  the  pro- 
ceeds of  all  prizes?    Were  there  any  cases  where 
the  crews  were  engaged  to  serve  on  monthly 
wages,   without    participating  in  the    prizes? 
Was  it  not  usual  for  pnvateers  to  bring  in  the 
prisoners  captured  by  them?    What  was  the 
usual  and  adequate  crew  and  armameut  of  a 
p»rivateer  of  alK>ut  25  tons  burthen,  intended 
for  a  cruise  from  the  eastern  ports,  in  the  Bay 
of  Fiindy  and  along  the  coasts  of  Nova  Sco- 
tia?   Together  with  other  interrogatories  tend- 
ing to  show,  or  to  negative  collusion  between 
the  owners  of  the  captured  vessels  and  the  pri- 
vateer by  which  the  capture  was  made.     The 
anfiwers  to  these  interrogatories,  by  the  various 
witnesses  examined,  were  contradictory  and  in- 


consLstent,  *and  it  would  be  obviously  [*176 
impossible  to  present  any  intelligible  abstract 
of  their  testimony  without  extending  the  case 
to  an  inconvenient  length.  But,  among  other 
circumstances,  it  was  proved  that  nine  out  of 
fifteen  of  the  prize  crew  were  joint  owners. 

The  caases  were  argued  on  the  further  proof 
by  Harper  and  Winder  for  the  apjx'llants  and 
captors,  and  by  the  AttormyOeneral,  for  the 
United  States.* 


Johnson,  /.,  delivered   the  opinion  of  the 
court: 

After  duly  weighing  the  evidence  in  these 
cases,  a  majority  of  the  court  are  of  opinion 
that  the  vessel  and  cargo  must  be  adjudged  to 
the  owners,  ofl^cers,  and  crew  of  the  capturing 
privat<^r.     Independently  of  the  act  of  landing 
the  entire  crews  of  the  captured  vessels,  there 
was  nothing  in  the  case  which  necessarily  led 
to  suspicion.      And  this  is   exjjlained  on    a 
ground  that  is  very  plausible,  to  wit,  that  hav- 
ing a  course  to  run  which  swarmed  with  ene- 
my's vessels,  their  intention  was  to  personate 
the  original  crew,  and  pass  off  the  prizes  on 
the  apprimch  of  an  enemy,  under  their  original 
character.      It  is  not  at  all  impossible    that 
nothing  but  this  ru4ie  de  guerre  may  have  been 
in  contemplation  of  the  crew.     There  is,  indeed,, 
something  in  it  peculiarly  characteristic,  when 
we  consider  the  spirit  of  adventure,  and  great 
mental  resources  which  distinguish  the  people  of 
whom  the  crew  was  composed.  It  isto*be  [*1 7  7 
regretted  that  this  talent  for  enterprise  had 
not  been  always  more  happily  applied  than  it  was 
in  the  adventure  of  the  Jahnstoff  and  Bothnea. 
These  vessels  had  both  been  employed  in  trans- 
porting provisions  from  New  Haven  to  Halifax, 
and  were  now  returning  with  cargoes  of  dry 
goods  to  be  smuggled  into  the  United  States  in 
\  the  vicinity  of  the  same  place.    The  documen- 
tary evidence  shows  an  intimate  correspondence 
1  between  the  shippers  at  Halifax  and  some  per- 
■  sons  resident  in  the  United  States.    But  who 
j  they  wert;  must  remain  unknown,  as  the  mer- 
i  chants  in  Halifax  have,  in  their  examination, 
'  refused  to  betray  them.     That  the  voyages  of 
these  vessels  was  loaded  with  infamy  no  one 
I  pretends  to  deny.     The  reasoning  of  the  courts 
below  is  unanswerable  on  this  point.     But  the 
majority  of  this  court  are  of  opinion  that  the 
j  evidence  is  not  sufficient  to  fasten  on  the  cap- 
'  tors  a  participation  in  the  fraud.     The  whole 
'  may  have  been,  for  aught  we  know,  a  combina- 
tion of  machinery,  the  result  of  the  most  con- 
summate art.     It  is  certainly  true  that,  in  one 
view  of  the  case,  everything  may  be  attributed 
to  artifice,    in    another   to    natural    conduct. 
Scarcely  a  feature  of  it  may  not  be  indifferently 
pronounced  the  lineament  of  ^ilt  or  innocence. 
In  such  a  case  a  court  of  justice  has  no  alterna- 
tive.   It  must  pronounce  in  favor  of  innocence. 
The  decrees  below  will,  therefore,  be  reversed, 
and  the  vessels  and  cargoes  adjudged  to  the 
captors. 


1.— See  Antt^  Vol.  I. 
Wheal.  2. 


p.  406. 


Story,  /.,  gave  no  opinion. 
Sentence  reversed. 


RevV-2  Gall.  78. 
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LAIDLAW  ET  AL.  V.   ORGAN. 

The  vendee  is  not  bound  to  communicate  to  the 
vendor  of  ifoods  the  intelllirence  of  extrinsic  clr- 
cumstances,  which  mlgrht  influence  the  price  of  the 
commodity,  and  which  is  exclusively  within  the 
knowledge  of  the  vendee,  puriicularly  where  the 
means  of  intelli^rence  are  equally  accessible  to  both 
parties. 

At  the  same  time,  each  party  must  take  care  not 
to  say  or  do  anything  tending  to  impose  upon  the 
other. 

The  question,  whether  any  imposition  was  prac- 
tised by  the  vendee  upon  the  vendor,  ought  to  be 
submitted  to  the  Jury. 

ERROR  to  the  District  Court  for  the  Louisiana 
District. 
The  defendant  in  error  filed  his  petition  or 
lil)el,  in  the  court  below,  stating,  that  on  the 
18th  day  of  February,  1815,  he  purchased  of 
the  plaintiffs  in  error  one  hundred  a^d  eleven 
hogsheads  of  tobacco,  as  appeared  by  the  copy 
of  a  bill  of  parcels  annexed,  and  that  the  same 
were  delivered  to  him  by  the  said  Laidlaw  & 
Co. ,  and  that  he  was  in  the  lawful  and  quiet  pos- 
session of  the  said  tobacco,  when,  on  the  20th 
day  of  the  said  month,  the  said  Laidlaw  &  Co., 
by*  force,  and  of  their  own  wrong,  took  posses- 
sion of  tlie  same,  and  unlawfully  withheld  the 
same  from  the  petitioner,  notwithstanding  he 
was  at  all  times,  and  still- was.  ready  to  do  and 

Serform  all  things  on  his  i)art  stipulated  to  be 
one  and  performed  in  relation  to  said  purchase, 
and  had  actually  tendered  to  the  said  Laidlaw 
&  Co.,  bills  of  exchange  for  the  amount  of  the 
purchase  money,  agreeably  to  the  said  contract; 
to  his  damage,  <&c.  Wherefore  the  petition 
prayed  that  the  said  Laidlaw  &  Co.  might  be 
cited  to  appear  and  answer  to  his  plaint,  and 
that  judgment  might  be  rendered  against  them 
for  his  damages,  &c.  And  inasmuch  as  the 
petitioner  did  verily  believe  that  the  said  one 
hundred  and  eleven  hogsheads  of  tobacco  would 
be  removed,  concealed,  or  disposed  of  by  the 
179*1  *8aid  Laidlaw  &  Co.,  he  prayed  that  a 
writ  of  sequestration  might  issue,  and  that  the 
same  might  be  sequestered  in  the  hands  of  the 
marshal,  to  abide  the  judgment  of  the  court, 
and  that  the  said  one  hundred  and  eleven  hogs- 
heads of  tobacco  might  be  finally  adjudged  to 
the  petitioner,  together  with  his  damages,  &c., 
and  costs  of  suit,  and  that  the  petitioner  might 
have  such  other  and  further  relief  as  to  the  court 
should  seem  meet,  &c. 

The  bill  of  parcels  referred  to  in  the  petition 
was  in  the  following  words  and  figures,  to  wit: 

"  Mr.  Organ  Bo't  of  Peter  Laidlaw  &  Co. 
Ill  hhds.  tobacco,  weighing  130,715  pounds 
n't.  fr.  $7  544.69. 

"  New  Orleans,  18th  February,  1815.  " 

On  the  21st  of  February,  1815,  a  citation  to 
the  said  Laidlaw  &  Co.  was  issued,  and  a  writ 
of  sequestration,  by  order  of  the  court,  to.  the 
marshal,  commanding  him  to  sequester  111 
hogsheads  of  tobacco  in  their  possession,  and 
the  same  so  sequestered  to  take  into  his  (the 
marshal's)  possession,  and  safely  keep,  until 
the  further  order  of  the  court;  which  was  duly 
executed  by  the  marshal.  And  on  the  2d  of 
March,  1815,  counsel  having  been  heard  in  the 
case,  it  was  ordered  that  the  petitioner  enter 
into  a  bond  or  stipulation,  with  sufllcient  sure- 
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ties  in  the  sum  of  $1,000,  to  the  said  Laidlaw 
&  Co.,  to  indemnify  them  for  the  damage^s 
which  they  might  sustain  in  consequence  of 
prosecuting  the  writ  of  sequestration  granted 
m  the  case  ^ 

•On  the'  22d  of  March,  1815.  the  [♦180 
plaintiffs  in  error  filed  their  answer,  stating 
that  they  had  no  property  in  the  said  tobact»o 
claimed  by  the  said  petitioner,  or  ownership 
whatever  m  the  same,  nor  had  they  at  any  time 
previous  to  tlie  bringing  of  said  suit;  but  dis- 
claimed all  right,  title,  interest,  and  claim  to 
the  said  tobacco,  the  subject  of  the  suit.  And 
on  the  same  day,  Messrs.  Boorman  and  John- 
ston filed  their  bill  of  interpleader  or  interven- 
tion, stating  that  the  petitioner  having  brought 
his  suit,  and  filed  his  petition,  claiming  of  the 
said  Laidlaw  &  Co.  Ill  hogsheads  of  tobacco, 
for  which  he  had  obtain^  a  writ  of  seques- 
tration, when,  in  truth,  the  said  tobacco  be- 
longed to  the  said  Boorman  &  Johnston, 
*and  was  not  the  property  of  the  said  f*181 
Laidlaw  &  Co.,  and  praying  that  they,  the  said 
Boorman  4&  Johnston,  might  be  admitted  to 
defend  their  right,  title,  and  claim  to  the  said 
tobacco,  against  the  claim  and  pretensions  of 
the  petitioner,  the  justice  of  whose  claim,  under 
the  sale  as  stated  m  his  petition,  was  wholly 
denied,  and  that  the  said  tobacco  mjght  be  re- 
stored to  them,  &c. 

On  the  20th  of  April,  1815,  the  cause  was 
tried  by  a  jury,  who  returned  the  foUo^^ring 
verdict,  to  wit:  "  The  jury  find  for  the  plaint- 
iff, for  the  tobacco  named  in  the  petition,  ^rith- 
out  damages,  payable  as  per  contract."  Where- 
upon the  court  rendered  judgment  *'that  the 
plaintiff  recover  of  the  said  defendants  the  said 
111  hogsheads  of  tobacco,  mentioned  in  the 
plaintiff^s  petition,  and  sequestered  in  this 
suit,  with  his  costs  of  suit  to  be  taxed;  and 
ordered  that  the  marshal  deliver  the  said  to- 
bacco to  the  said  plaintiff,  and  that  he  have 
execution  for  his  costs  aforesaid,  upon  the  said 
plaintiff's  depositing  in  this  court  his  bills  of  ex- 
change for  the  amount  of  the  purchase  money 
indorsed,  &c.,  for  the  use  of  the  defendants, 
agreeably  to  the  verdict  of  the  jury." 

1— Sequestration, In  the  practice  of  the  civil  law 
is  a  process  to  take  Judicial  custody  of  the  re«  or 
persona  in  controversy  to  abide  the  event  of  the 
suit.  It  may  be  applied  to  real  or  personal  proper- 
ty, the  right  to  which  is  litlirated  between  the  par- 
ties, or  even  to  persons,  as  to  a  married  woman,  in 
a  cause  of  divorce,  in  order  to  preserve  her  from 
ill-treatment  on  the  part  of  her  husband,  or  to  a 
minor  in  order  to  secure  him  from  Ul-treatment  by 
his  parents.  Gierke's  prax.  tit.  43;  Pothier,  de  la 
Procedure  Civile,  Partie  I,  Chap.  3,art.  2,  seel :  Ccxle 
Napoleon,  Li  v.  3  tit.  11.,  Des  l)6pot8  et  du  Sequet«- 
tre,  art.  1961;  Digest  of  the  Ci\il  laws  of  Louisiana. 
419.  'i'he  sequestration  may  be  demanded,  either 
in  the  original  petition  or  in  the  progress  of  the 
cause  at  any  time  before  it  is  set  down  for  bearinfr, 
by  a  petition  from  the  party  demanding  it^  with 
notice  to  the  opposite  party,  on  which  the  judg-e, 
after  hearing  counsel,  pronounces  his  interlocutory 
sentence  or  decree.  ItiIs  sentence  is  to  be  nrovisu 
ionally  executed  notwithstanding  an  appeal.  The 
sequestration  is  usually  ordered,  in  posMsssOry  ac- 
tions, where  the  preliminary  proofs  of  the  parties 
appear  to  be  nearly  balaiicea ;  where  an  inherit'- 
ance  consisting  of  personal  effects  of  great  value 
is  in  controversy :  where  there  is  ground  to  appre- 
hend that  the  parties  may  resort  to  personal  vio- 
lence in  contesting  the  enjoyment  of  the  mesne 
f>roflts ;  in  actions  of  partition,  where  the  property 
n  litigation  cannot  be  quietly  enjoyed  by  the  r(>- 
spectlve  owners ;  and  sometimes  In  cases  where  the 
suit  is  likely  to  be  of  long  duratloa.  Pothier,  lb. 
and  sec.  2. 
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of  April,  1815,  the  plaintiffs  in 
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been  bargaining  for  the  tobacco  mentioned  in 
the  petition, the  evening  previous),  said  Francis 
Girault  being  one  of  the  said  house  of  trade  of 
Peter  Laidlaw  &  Co. ,  soon  after  sunrise  on  the 
morning  of  Sunday,  the  19th  of  February,  1815, 
before  he  had  heard  said  news.  Said  Girault 
asked  if  there  was  any  news  which  was  calcu- 
lated to  enhance  the  pric«  or  value  of  the  article 
about  to  be  purchased ;  and  that  the  said  purchase 
was  then  and  there  made, and  the  bill  of  parcels 
annexed  to  the  plaintiff's  petition  delivered  to 
tiic  plaintiff  between  8  and  9  o'clock  in  the 
morning  of  that  day ;  and  that  in  consequence  of 
said  news  the  value  of  said  article  had  risen 
from  30  to  50  per  cent.  There  being  no  evi- 
dence that  the  plaintiff  had  asserted  or  sug- 
gested anything  to  the  said  Girault,  calculated 
to  impose  upon  him  with  respect  to  the  said 
news,  and  to  induce  him  to  think  or  believe 
that  it  did  not  exist;  and  it  appearing  that 
♦the^id  Girault,  when  applied  to  on  the  r*184 
next  day,  Monday^,the  20th  of  February,  l815,on 
behalf  of  the  plamtiff,  for  an  invoice  of  said  to- 
bacco, did  not  then  object  to  the  said  sale,  but 
promised  to  deliver  the  invoice  to  the  said 
plaintiff  in  the  course  of  the  forenoon  of  that 
day ;  the  court  charged  the  jury  to  find  for  the 
plaintiff.  Wherefore, that  justice,  by  due  course 
of  law,  may  be  done  in  this  case,  the  counsel 
of  said  defendants,  for  them,  and  on  their  be- 
half, prays  the  court  that  this  bill  of  exceptions 
be  filed,  allowed,  and  certified  as  the  law 
directs.  (Signed,) 

DoMiNiCK  A.  Hall,  District  Judge. 
New  Orleans,  this  3d  day  of  May,  1815.'^ 
On  the  29th. of  April,  1815,  a'  writ  of  error 
was  allowed  to  this  court,  and  on  the  3d  of  May. 
1815,  the  defendant  in  error  deposited  in  the 
court  below,  for  the  use  of  the  plaintiffs  in 
error,  the  bills  of  exchange  mentioned  in  the 
plead[ing6,  according  to  the  verdict  of  the  jury 
and  the  judgment  of  the  court  thereon,  which 
bills  were  thereupon  taken  out  of  court  by  the 
plaintiffs  in  error. 

C.  J.  Inger9oU,  for  the  plaintiffs  in  error. 
1.  The.  first  question  is,  whether  the  sale,  under 
the  circumstances  of  the  case,  was  a  valid  sale; 
whether  fraud,  which  vitiates  every  contract, 
must  be  proved  by  the  communication  of  posi- 
tive misinformation,  or  by  withholding  infor- 
mation when  asked.  Suppression  of  material 
circumstances  within  the  knowledge  of  the 
vendee,  and  not  accessible  *to  the  [*185 
vendor,  is  equivalent  to  fraud,  and  vitiates  the 
contract.  *  Pothier,  in  discussing  this  subject, 
adopts  the  distinction  of  the  forum  of  con- 
science, and  the  forum  of  law ;  but  he  admits 
ilidXfide^  e»t  servanda,^  The  parties  treated  on 
an  unequal  footing,  as  the  one  *party  [*180 
had  received  intelligence  of  the  peace  of  Ghent. 


I.-Cotn}ni  on  Contr.  t38,  and  the  authorities  there 
cited. 

2.~Pr)f7iter,  Dt  VtnU,  Nos.  233  to  ^1.  He  consid- 
ers this  question  under  the  four  following  heads: 
Ist  Whether  grood  faith  obliges  the  vendor,  at  least 
in /oro  eon«ci«ntiCE,  not  onlv  to  refrain  from  prac- 
tbnnif  any  deception,  but  also  from  \k9\ng  any  men- 
tal reservation.  2d.  What  reservation  binds  the 
PArtr  in  the  civil  forum,  and  to  what  obligations. 
3(i.  Whether  the  vendor  is  bound,  at  least  In  foro 
w»Mefen/i»,  not  to  conceal  any  circumstances,  even 
extrinsic,  which  the  vendee  has  an  interest  in  Icnow- 
iOR.  4th.  Whether  the  vendor  may,  in  foro  am- 
«ientt€t^  sometimes  sell  at  a  price  above  the  true 

Wheats. 


value  of  the  article.  As  Pothier's  discussion 
throws  great  ligrht  on  this  subject,  a  trunslatlon  of 
this  part  of  his  admirable  treatise  may  not  be  unac- 
ceptable to  the  reader. 

*'  Article  II.  233.  Although,  in  manv  transac- 
tions of  civil  society,  the  rules  of  good  faith  only 
require  us  to  refrain  from  falsehood,  and  permit 
us  to  conceal  from  others  that  which  they  have  an 
interest  in  knowing,  if  we  have  an  equal  interest 
in  concealing  it  from  them ;  yet.  in  interested  con- 
tracts, among  which  is  the  contract  of  sale,  good 
faith  not  only  forbids  the  assertion  of  falsehood, 
but  also  all  reservation  concerning  that  which  the 
person  with  whom  we  contract  has  an  Interest  in 
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afford  irrefragable  evidence  of  such  an  act  of 
illegality,"  This  proposition,  as  a  doctrine  of 
law,  would  be  equally  true,  leaving  out  all  that 
it  contains  relative  to  a  license.  A  voyage 
prosecuted  in  furtherance  of  the  enemy's  inter- 
ests is  undoubtedly  illegal,  and  it  was  on  this 
illegality  of  the  voyage  itself  that  the  judg- 
ment of  the  court  proceeded.  The  court  say 
they  are  satisfied  from  the  facts  that  the  voyage 
was  illegal.  In  the  case  now  before  the  court 
the  captors  insist  that  the  couit  shall  shut  out 
the  facts  connected  with  the  voyage,  and  go 
merely  on  presumption,  llie  Julia  cannot  be 
an  authority  for  such  a  decision.  Tfit  Aurora^ 
was  decided  expressly  on  the  CTounds  which 
had  been  before  stated  in  The  Julia,  and  car- 
ries the  doctrine  no  further.  In  the  case  of 
The  Uiram^  no  evidence  was  offered  on  the 
part  of  the  claimants  to  repel  the  presumption 
arising  from  the  license.  That  case,  then,  only 
decides,  that  from  the  possession  of  the  license 
the  court  may  presume,  until  the  contrary  ap- 
pears, that  the  voyage  was  in  furtherance  of 
the  enemy's  objects. 

In  all  these  cases  the  court  seems  to  have 
rested  its  decision  on  the  ground  that  the  voy- 
iiges  in  which  the  vessels  were  engaged  were, 
of  themselves,  illegal  voyages,  undertaken  and 
prosecuted  for  the  promotion  of  the  enemy's 
146*]  interests;  and  that  *this  illegality  was 
shown  by  the  facts  which  the  cases  disclosed. 
But  it  is*  not  understooti  to  have  decided  that 
it  would  hear  no  proof  to  make  out  the  inno- 
cence of  the  voyage,  notwithstanding  the  un- 
favorable inferences  which  might  be  drawn 
from  the  possession  of  the  license.  In  the 
present  case  such  proof  is  offered,  and  the 
claimants  are  ready  to  show  that  the  vovage 
originated  in  no  intention  to  further,  and  from 
its  nature  could  not  further,  the  objects  of  the 
enemy.  It  was  a  voyage  from  Baltimore  to 
Cadiz,  with  flour,  at  a  time  when  neither  the 
British  nor  the  Spanish  armies  drew  supplies 
from  that  city.  They  expect  to  prove  it  to  have 
l)een,  in  all  respects,  as  mnocent  as  a  voyage 
from  Baltimore  to  Boston,  with  a  similar  cargo. 
Upon  this  application  for  permission  to  give 
proof,  and  until  the  court  should  hear  the  proof, 
the  only  question  will  be,  whether,  in  the 
most  innocent  voyage  which  can  be  imag- 
ined, the  having  such  a  license  is,  per  se,  cause 
of  confiscation;  and  cannot  in  any  case,  by 
any  evidence,  admit  of  explanation  or  excuse. 
On  this  point,  the  claimant's  counsel  wish  to  be 
heard,  unless  the  court  considers  itself  as  hav- 
ing recently  solemnly  decided  the  precise  ques- 
tion. We  will  contend,  that  although  the  pos- 
session of  such  a  license  might  create  a  pre- 
sumption of  unlawful  trade,  yet,  like  presump- 
tions in  other  cases,  it  is  capable  of  being  re- 
pelled by  proof;  and  that  the  judgment  ol  the 
court  must  rest,  after  all,  on  the  real  nature  and 
object  of  the  voyage,  as  disclosed  by  the  facts 
connected  with  it,  and  not  on  the  mere  terms 
of  the  passport.  In  a  ca.se  of  this  sort,  the 
147*]  court  will  *not  incline  to  hold  itself 
bound  by  former  decisions  beyond  their  clear 
and  manifest  extent.  No  case' appears  to  have 
gone  so  far  as  to  prevent  the  court  from  hear- 
ing proof   of   the  lawfulness  of   the  voyage, 
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independent  of  the  license,  or  to  have  decided 
that  such  proof,  when  full  and  satisfactory, 
should  not  avoid  confiscation. 

Woodward  and  Ingermll,  on  the  other  side, 
were  stopped  by  the  court. 


Washington,  J,  delivered  the  opinion  of 
the  court : 

The  view  of  the  court  is,  that  this  case  can- 
not be  distinguished  from  those  already  decideil. 
It  is  alleged  that  the  fiour  was  not  actually  des- 
tined to  the  use  of  the  enemy;  but  whether 
any  part  of  it  went  to  his  use  or  not,  is  inuoa- 
terial.  It  is,  indeed,  possible  that  Cadiz  might 
have  fallen  without  the  aid  of  these  supplies; 
and  therefore,  in  fact.  Great  Britain  and  her 
ally  may  have  been  relieved,  by  these  supplies, 
from  the  pressure  of  the  war  "in  that  quarter. 
The  court,  however,  in  the  cases  alluded  to. 
proceeded  on  a  broader  ground;  all  the  jud^refj 
who  concurred  in  those  decisions  were  of  opin- 
ion that  the  mere  sailing  under  an  enemy's  li- 
cense, without  regard  to  the  object  of  the  voyage, 
or  the  port  of  destination,  constituted,  of  itself, an 
act  of  illegality  which  subjected  the  pro|>ertv 
to  confiscation^  It  was  an  attempt  by  one  indi- 
vidual of  a  belligerent  country  to  cfothe  him- 
self with  a  neutral  character  *by  the  [*14S 
license  of  the  other  belligerent,  and  thus  to 
separate  himself  from  the  common  character 
of  his  own  country. 

SenU.ri'Ce  affirmed. 

Cited— 1  Pet.  C.  C.  417 ;  Blatchf .  Pr.  ^  354,  atSH  ; 
Newb.  406. 


[instance  court.] 

THE  WILLIAM  KING. 
Davis  bt  al.,  CbwnanU, 

Under  the  embarg-o  act  of  the  23d  I)eeerabt»r. 
1807,  the  words  **  an  embsrjro  phall  be  laid,"  not  onlv 
imposed  upon  the  public  officers  the  dutv  of  pre- 
ventinj?  the  departure  of  regristered  or  'sea-letter 
vessels  on  a  foreljrn  voyau[e,  but,  conscHuieotly. 
rendered  them  liable  to  forfeiture  under  toe  sup- 
plementary act  of  the  9th  of  January'.  1808. 

In  8uch  case,  if  the  vessel  be  actually  and  hime 
Mc  carried  by  force  to  a  foreUrn  port,  she  is  not 
liable  to  forfeiture. 

Tlie  court  beinar  of  opinion,  under  the  factff  and 
circumstances  of  the  case,  that  the  capture  under 
which  it  was  alleg-ed  the  vessel  was  comi)elled  to  ffo 
to  a  foreiirn  port  wn»  flctitious  and  collusive ;  the 
decree  of  condemnation  in  the  court  below  was 
affirmed. 

APPEAL  from  the  Circuit  Court  for  the 
District  of  New  York. 
A  libel  was  filed  against  this  vessel  in  tlie 
District  Court  of  New  York,  March,  1809,  for 
a  breach  of  the  act  of  the  22d  of  December. 
1807.  laying  an  embargo,  and  the  several  acts 
supplementary  thereto,  alleging  that  she  pro- 
ceeded from  Baltimore,  without  any  c]earanc<> 
or  permit,  bound  on  a  voyage  *to  Exu-  r*140 
ma,  one  of  the  Bahama  Islands,  where  she  took 
in  a  cargo  of  six  thousand  bushels  of  salt,  with 
which  she  returned  to  New  York.  ITie  claim- 
ants admitted  the  fact  of  going  to  Exuma,  and 
bringing  away  the  salt,  but  alleged  that  it  wa^^ 
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from  necessity:  that  the  brig  was  regularly 
bound  to  Boston,  but  being  captured  soon  after 
she  left  Hampton  Roads,  by  a  British  privateer, 
was  sent  to  Jamaica,  where  she  sold  the  cargo 
of  flour  which  she  had  on  board,  the  government 
of  that  colony  not  allowing  it  to  be  brought  off. 
That  she  then  went  to  Exuma. 

The  testimony  in  the  case  exhibits  the  fol- 
lowing summary :  About  the  middle  of  Octo- 
ber, 1808,  the  vessel  arrived  at  Baltimore  from 
Boston.  At  Baltimore  she  took  on  board  a 
cargo  of  upwards  of  sixteen  hundred  barrels  of 
tlour,  and  sailed  again,  ostensibly  for  Boston, 
alx)ut  the  first  of  November.  On  reaching 
Hampton  Roads,  she  stopped  a  few  days, 
l)eing,  as  wjis  asserted,  windbound.  While 
there,  a  British  privateer,  of  ten  guns  and 
twelve  men,  called  the  Ino,  arrived  in  the 
lioads.  On  the  eighth  of  the  month  the  brig 
put  to  sea,  the  Ino  following  her.  On  the 
afternoon  of  the  same  day  the  Ino  captured 
her.  within  ten  leagues  of  the  shore,  putting  a 
prize-master  and  one  man  on  board.  The  ves- 
S4^1s  then  proceeded  for  the  West  Indies.  Dur- 
ing the  voyage  no  attempt  was  made  by  the 
crew  either  to  retake  the  brig  or  to  escajn*, 
tiiough  favorable  opportunities  were  not  want- 
iug.  Her  crew  consisted  of  nine  persons. 
After  a  short  separation  from  the  privateer, 
the  brig  arrived  off  St.  Nichola  Mole.  Here 
150*]  *the  privateer  joined  her,  and  thence 
the  two  went  to  Kingston.  No  prize  proceed- 
ings were  instituted  against  the  brig;  but,  on 
the  contrary,  the  supposed  captors  relinquished 
all  claim  to  their  prize,  on  reaching  Kingston. 
From  Kingston  she  went  to  Exuma,  as  above 
stated.  The  District  Court,  on  the  hearing, 
pronounced  a  sentence  of  condemnation.  A 
decree  of  affirmance,  pro  forma,  was  entered 
in  the  Circuit  Court,  from  which  the  cause  was 
brought,  by  appeal,  to  this  court. 

Hoffman,  for  the  appellants  and  claimants, 
stated,  that  this  case  was  governed  by  the  au- 
thority of  TheSJun-t  Staple;^  the  William  King 
having  sailed  from  Hampton  Roads  in  com- 
pany with  that  vessel,  and  both  were  seized  by 
the  British  privateer  Ino,  and  compelled  to  go 
to  the  West  Indies.  The  two  cases  are  per- 
fectly coincident  \i^  their  circumstances,  and 
restitution  having  been  decreed  in  the  case  of 
The  Short  Staple,  the  same  judgment  must,  con- 
sequently, be  pronounced  in  the  present  case, 
lie  argued  that  the  whole  plan  and  system  of 
the  revenue  laws  indicated  that  it  was  not  the 
leji^slative  intention  to  cumulate  a  forfeiture  of 
the  ship  (being  a  registered  ve.sscl)  upon  the 
penalty  of  the  bond,  which  had  been  given  for 
relanding  the  cargo  in  the  United  States. 

The  Attorney- General  and  Ilophi/mon,  contra. 
The  court  expressly  overruled  the  point  made 
151*]  as  to  *the  construction  of  the  embargo 
laws,  in  the  case  oi  Ihe  Short  Staple,^  although 
that  case  was  determined,  on  its  peculiar  cir- 

l.-fl  Crancb.  56. 

2.— In  dellverlnff-  the  opinion  of  the  court  in  that 
<'afle,  MurshalU  ch.  J.,  stated  that  this  point  had 
"been  pressed  with  grreat  earnestness  by  the coun- 
:^1  for  the  claimants ;  but  the  court  is  not  con- 
vinced that  his  exposition  of  the  embHrKo  acts  is  a 
p-mnd  one.  On  this  point,  however,  it  will  be  uii- 
n<*cussary  to  irive  an  opinion ;  because  wc  think  the 
netfssity  under  which  the  claimants  justify  their 
Jfolnjr  into  St.  Nichola  Mole  is  sustained  by  the 
J  roofain  the  »iu6e."    9  Oranch,  00. 
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cumstances  by  a  majority  of  the  court,  in  favor 
of  the  claimants.  But  the  restitution  of  the 
Short  Staple,  on  the  faots  of  her  case,  forms  no 
ground  for  the  acquittal  of  the  William  King, 
even  should  the  facts  be  precisely  similar. 
Principles  of  law  form  precedents.  But  an  in- 
ference from  evidence  is  not  conclusive  as  to 
facts,  in  another  cause,  whether  the  testimony 
be  the  same  or  different;  certainly  not  if  it  be 
different. 

Hoffman,  in  reply,  argued,  that  the  court 
could  not,  without  judicial  inconsistency,  de- 
cide this  case  differently  from  that  of  Tfie  S?u>rt 
Staple,  unless  there  was  some  substantial  and 
important  difference  in  the  facts  of  the  two 
cases;  that  the  opinion  of  a  majority  of  the 
court  was  the  opinion  of  the  court,  and  a  rule 
of  conduct,  whether  formed  upon  an  abstract 
point  of  law  or  upon  a  mixed  question  of  fact 
and  law;  and  that  to  maintain  the  contrary 
position  would  be  to  assent  to  an  assertion, 
which  had  been  hazarded  in  another  place,  that 
the  decisions  of  this  court  are  not  binding  aa 
legal  precedents  on  themselves  and  on  others. 


♦Johnson,  J.,  delivered  the  opinion  [*152 
of  the  court : 

This  case  comes  up  on  appeal  from  the  Cir- 
cuit Court  of  New  York.  The  vessel  is  the 
same  which  makes  her  ap])earance  in  the  case 
of  The  SJiart  Staple,  decided  in  this  court  at 
February  term,  1815;  and  it  has  been  contend- 
ed that  the  acquittal  in  that  case  is  conclusive 
upon  this. 

But  we  think  otherwise.  It  might  with 
more  propriety  be  contended,  that  had  the 
hearing  of  this  cause  come  on  together  with 
that  of  The  S/iort  Staple,  the  latter  would  have 
found  much  more  difficulty  in  escaping.  As 
it  was,  the  division  of  the  court,  and  the 
acknowledgment  of  the  judge  who  delivered 
the  opinion,  show  that  the  vessel  in  that  case 
was  "hardly  saved."  In  the  present  cause 
there  is  very  material  evidence  which  did  not 
appear  in,  and  could  not  affect  the  former.  We 
shall,  therefore,  dispose  of  this  case  altogether 
upon  the  evidence  that  is  peculiar  to  it. 

It  will  be  recollected  that  this  vessel,  as  well 
as  the  Short  Staple,  were  libeled  for  a  violation 
of  the  embargo  act  of  the  22d  of  December, 
1807,  and  the  supplementaiy  act  of  the  9th  of 
January,  1808,  the  former  of  which  enacts, 
"that  an  embargo  shall  belaid  on  all  ships  and 
vessels  in  the  ports  of  the  United  States,  bound 
on  a  foreign  voyage,"  and  the  latter  forfeits  the 
vessel  that  shall  proceed  to  any  foreign  port  or 
place,  '  •  contrary  to  the  provisions  of  this  act, 
or  of  the  act  to  which  tliis  is  a  supplement." 
As  the  majority  of  the  court  were  of  opinion 
that  no  offense  was  committed  in  the  ctise  of 
The  Short  Staple,  *it  was  unneces-  [*153 
sary  to  express  any  opinion  on  the  application 
of  the  law.     They,  therefore,  waived  it. 

But  in  this  case  it  Ixjcomes  necessary  to 
lay  down  the  following  principles:  There 
can  be  no  doubt  that  if  the  William  King 
was  carried  off  to  Jamaica  by  actual  force, 
it  wiks  an  act  which  wanted  the  concurrence  of 
the  will,  and,  therefore,  innocent.  But,  what- 
ever is  done  in  fraud  of  a  law  is  done  in  viola- 
tion of  it ;  and  if  a  vessel,  with  an  original  in- 
tention to  go  to  a  foreign  port,  complied  with 
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ground,  then?fore,  3fr.  Girrault  was  an  inad- 
missible witness.  4.  The  only  real  question  in 
the  cause  is.  whether  the  sale  was*  invalid  be- 
cause the  vendee  did  not  communicate  infor- 
mation which  he  received  precisely  as  the  ven- 
dor might  have  got  it  had  he  been  equally  dili- 
gent orequally  rortunate.  And,  surely,  on  this 
qucNtion  there  can  be  no  doubt.  Even  if  the 
vendor  had  been  entitled  to  the  disclosure,  he 
waived  it  by  not  insisting  on  an  answer  to  his 
question :  and  the  silence  of  the  vendee  might 
as  well  have  been  interpreted  into  an  affirma- 
tive as  a  negative  answer.  But,  on  principle, 
he  was  not  bound  to  disclose.  Even  admitting 
that  his  conduct  was  unlawful,  in  foro  con«ci- 
eniia,  does  that  prove  that  it  was  so  in  the  civil 
forum?  Human  laws  are  imperfect  in  this  re- 
spect, and  the  sphere  of  mortality  is  more  ex- 
tensive than  thelimitsof  civil  jurisdiction.  The 
maxim  of  caveat  emptor  could  never  have  crept 
into  the  law  if  the  province  of  ethics  had  been 
co-extensive  with  it.  There  was,  in  the  present 
case,  no  circumvention  or  manoeuvre  practiced 
by  the  vendee,  unless  rising  earlier  in  the  morn- 
ing, and  obtaining  by  su^ierior  diligence  and 
alertness  that  intelligence  by  which  the  price  of 
commodities  was  regulatedf,  be  such.  It  is  a 
romantic  equality  that  is  contended  for  on  the 
other  side.  Parties  never  can  be  precisely  equal 
in  knowledge,  either  of  facts  or  of  the  infer- 
104*]  ences  *from  such  facts,  and  both  must 
concur  in  order  to  satisfy  the  rule  contended 
for.  The  absence  of  all  'authority  in  England 
and  the  United  States — both  gieat  commercial 
countries — ^speaks  volumes  against  the  reason- 
ableness and  practicability  of  such  a  rule. 

C.  J.  TngerftoU,  in  reply.  Though  the  record 
may  not  show  that  anything  tending  to  mis- 
lead by  positive  assertion  was  said  by  the  ven- 
dee, in  answer  to  the  question  proposed  by  Mr, 
Oirault,  yet  it  is  a  case  of  manceuvre;.  of  mental 
reservation;  of  circumvention.  The  informa- 
tion was  monopolized  by  the  messengers  from 
the  British  fleet,  and  not  imparted  to  the  public 
at  large  until  it  was  too  late  for  the  vendor  to 
save  himself.  The  rule  of  law  and  of  ethics  is 
the  same.  It  is  not  a  romantic,  but  a  practical 
and  legal  rule  of  equality  and  good  faith  that  is 
proposed  to  be  applied.  The  answer  .of  Boor- 
man  &  Johnston  denies  the  whole  of*  the  peti- 
tion, and  consequently  denies  that  payment 
was  to  be  in  bills  of  exchange ;  and  their  taking 
the  bills  out  of  court  ou^ht  not  to  prejudice 
them.  There  is  nothing  m  the  record  to  show 
that  the  vendors  were  general  merchants,  and 
they  disclosed  their  principals  when  they  came 
to  plead.  The  judge  undertook  to  decide  from 
the  testimony  that  there  was  no  fraud;  in  so 
doing  he  invaded  the  province  of  the  jury:  he 
should  have  left  it  to  the  jury,  expressing  his 
opinion  merely. 


195*]      *Mar8HALL.  Ch.  J.,  delivered  the 
opinion  of  the  court : 

The  question  in  this  case  is,  whether  the  in- 
telligence of  extrinsic  circumstances,  which 
mij^ht  influence  the  price  of  the  commodity,  and 
which  was  exclusively  within  tlie  knowledge  of 
the  vendee,  ought  to  have  been  communicated 
by  him  to  the  vendor.  The  court  is  of  opinion 
that  he  was  not  bound  to  communicate  it.  It 
would  be  difficult  to  circumscribe  the  contrary 
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doctrine  within  proper  limitJ*,  where  the  meansof 
intelligence  are  equally  accessible  to  both  par- 
ties. But  at  the  same  time,  each  party  must 
take  care  not  to  say  or  do  anything  tending  to 
impose  upon  the  other.  The  court  thinks  that 
the  absolute  instruction  of  the  judge  was  erro- 
neous, and  that  the  question  whether  any  impo- 
sition was  practised  by  the  vendee  upon  the 
vendor  ought  to  have  been  submitted  to  the 
jury.  For  these  reasons  the  judgment  must  be 
reversed,  and  the  cause  remanded  to  the  Dis- 
trict Court  of  Louisiana,  with  directions  to 
award  a  venire  facias  de  novo. 

Venire  de  now  awarded. 
ated— 14  Pet.  222. 


♦[local  law.]  [♦lO© 

RUTHERFORD  v.  GREENE'S  HEIRS. 

A  question  relative  to  the  title  of  the  late  Major- 
Oeneral  Nathaniel  Greene,  to  25,000  acres  of  land 
given  to  him,  witbin  the  bounds  of  the  land  reserv- 
ed for  the  use  of  the  array,  by  the  10th  section  of  the 
act  of  the  legislature  of  North  Carolina,  passed  in 
1782,  as  a  mark  of  the  sense  entertained  by  that  stai  e 
of  his  emineot  services. 

THIS  was  a  bill  in  chancery,  filed  in  the  Cir- 
cuit Court  for  the  District  of  Tennessee,  by 
the  appellant,  against  the  heirs  of  the  late 
Major-General  Greene. 

The  cause  was  argued  by  Campbell  and  Har- 
per for  the  appellant,  and  by  Law  and  J^one* 
for  the  appellees. 


Marsuall,  Ch.  J. ,  delivered  the  opinion  of 
the  court: 

As  this  case  depends  entirely  on  tlie  validity 
of  Greene's  title,  the  court  will  notice  only  so 
much  of  the  record  as  respects  that  title. 

In  the  year  1777  the  state  of  North  Carolina 
opened  a  land-office,  for  the  purpose  of  selling 
all  the  vacant  lands  east  of  a  line  described  in 
the  act. 

In  the  year  1780  an  act  passed  reserving  a 
certain  tract  of  country  for  the  officers  and 
soldiers  of  the  line  of  that  state. 

This  act  is  lost. 

*In  the  year  1782  an  act  passed  "  for  [*107 
the  relief  of  the  officers  and  soldiers  in  the  conti- 
nental line,  and  for  other  purposes  therein 
mentioned."  This  act  gives  certain  specified 
quantities  of  land  to  the  officers  and  soldiers ; 
then  the  7th  section  commences  thus:  •*  And, 
whereas,  in  May,  1780,  an  act  passed  at  New- 
burn,  reserving  a  certain  tract  of  country  to  be 
appropriated  to  the  aforesaid  purposes,  and  it 
being  represented  to  this  present  assembly 
that  sundry  families  had,  before  the  pa&sing 
the  said  act,  settled  on  the  said  tract  of  coun- 
try, Be  it  enacted,"  &c.  The  section  then  pro- 
ceeds to  grant  640  acres  of  land  to  each  family 
which  h£l  so  settled.  The  8th  section  appoints 
commissioners  to  lay  off,  in  one  or  more  tra<'t^, 
the  land  allowed  to  the  officers  and  soldiers. 
The  lOlh  section  enacts,  that  "35,000  acres  of 
land  shall  be  allotted  for,  and  pven  to,  Major- 
General  Nathaniel  Greene,  his  heirs  and  as- 
signs, within  the  bounds  of  the  lands  reserved 
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for  the  use  of  the  army,  to  be  laid  o£f  by  the 
aforesaid  commissioDers,  as  a  mark  of  the  high 
sen^  this  state  entertains  of  the  extraordinary 
services  of  tjiat  brave  and  gallant  officer." 

This  is  the  foundation  of  the  title  of  the  ap- 
pellees. 

On  the  part  of  the  appellant  it  is  contended 
that  these  words  give  nothing.  They  are  in 
the  future,  not  in  the  present  tense ;  and  indi- 
cate an  intention  to  give  in  future,  but  create 
DO  present  obligation  on  the  state  nor  present 
interest  in  General  Greene. 

The  court  thinks  diflPerently.  The  words  are 
words  of  absolute  donation,  not,  indeed,  of  any 
198*J  specific  *land,  butof  25,000 acres  in  the 
territory  set  apart  for  the  officers  and  soldiers. 

"Be  it  enacted,  that  25,000  acres  of  land 
shall  be  allotted  for  and  given  to  Major-Gen- 
enU  Nathaniel  Greene."  Persons  had  been 
appointed  in  a  previous  section  to  make  partic- 
mir  allotments  for  individuals  out  of  this 
large  territory  reserved,  and  the  words  of  this 
section  contam  a  positive  mandate  to  them  to 
set  apart  25,000  acres  for  General  Greene.  As 
the  act  was  to  be  performed  in  future,  the 
words  directing  it  are  necessarily  in  the  future 
tense.  "Twenty-five  thousand  acres  of  land 
shall  be  allotted  for,  and  given  to,  Major-Gen- 
eral Nathaniel  Greene."  Given  when?  The 
answer  is  unavoidable— when  they  shall  be 
allotted.  Given  how?  Not  by  any  future 
act— for  it  is  not  the  practice  of  legislation  to 
enact  that  a  law  shall  be  passed  by  some  future 
leeislature — but  given  by  force  of  this  act. 

it  has  been  said  that,  to  make  this  an  opera- 
tive gift,  the  words  "  are  hereby  "  should  have 
been  inserted  before  the  word  **  ^ven,"  so  aB 
to  read,  *' shall  be  allotted  for,  ana  are  hereby 
given  to,"  &c.  Were  it  even  true  that  these 
words  would  make  the  gift  more  explicit, 
which  is  not  admitted,  it  surely  cannot  be  nec- 
essaiy  now  to  say  that  the  validity  of  a  legis- 
lative act  depends  in  no  degree  on  its  contain- 
ing the  technical  terms  usual  in  a  conveyance. 
Nothing  can  be  more  apparent  than  theinten- 
tion  of  the  legislature  to  order  their  commis- 
sioners to  maKe  the  allotment,  and  to  give  the 
land,  when  allotted,  to  General  Greene. 

The  11th  section  authorizes  the  commission- 
199*1  ers  to  *appoint  surveyors,  for  the  pur- 
pose 01  surveying  the  lands  given  by  the  pre- 
ceding sections  of  the  law. 

In  pursuance  of  the  directions  of  this  act, 
the  commissioners  allotted  25,000  acres  of  land 
to  General  Greene,  and  caused  the  tract  to  be 
surveyed.  The  survey  was  returned  to  the 
otfice  of  the  legislature,  on  the  11th  of  March, 
in  the  year  1783.  The  allotment  and  survey 
marked  out  the  land  given  by  the  act  of  1782, 
and  separated  it  from  the  general  mass  liable 
to  appropriation  by  others.  The  general  gift 
of  2(5,000  acres,  lying  in  the  territory  reserved 
for  the  officers  and  soldiers  of  the  line  of 
North  Carolina,  had  now  become  a  particular 
gift  of  the  25,000  acres  contained  in  this 
survey. 

Affainst  this  conclusion  has  been  urged  that 
article  in  the  constitution  of  North  Carolina 
which  directs  that  there  should  be  a  seal  of  the 
state,  to  be  kept  by  the  governor  and  affixed  to 
all  grants.  This  legislative  act,  it  is  said,  can- 
not amoimt  to  a  grant,  since  it  wants  a  form- 
ality required  by  the  constitution. 

Wljeat.  3. 


This  provision  of  the  constitution  is  so  obvi- 
ously Intended  for  the  completion  and  authen- 
tication of  an  instrument,  attesting  a  title 
previously  created  by  law,  which  instrument  is 
so  obviously  the  mere'  evidence  of  prior  legal 
appropriation,  and  not  the  act  of  original  ap- 
propriation itself,  that  the  court  would  certain- 
ly have  thought  it  unnecessary  to  advert  to  it, 
had  not  the  argument  been  urged  repeatedly, 
and  with  much  earnestness,  by  counsel  of  the 
highest  respectability. 

After  urging  that  these  lands  were  not  posi- 
tively *granlea  to  General  Greene,  the  [*200 
counsel  for  the  appellant  proceeded  to  argue 
that  it  was  in  the  power  of  the  legislature  to 
retract  its  promise,  and  that  the  legislature  had 
retracted  it. 

Before  attempting  the  difficult  task  of  de- 
scribing the  limits  of  the  legislative  power  in 
cases  where  those  limits  are  not  fixed  by  a  writ- 
ten constitution,  the  court  will  proceed  to  in- 
qjuire  whether  the  government  of  North  Caro- 
Ima  has,  in  fact,  revoked  its  promise  or  recalled 
its  gift. 

At  a  session  begun  on  the  12th  of  April, 
1783,  the  assembly  passed  "  an  act  for  opening 
the  land-office,"  thereby  extending  the  line  de- 
scribing the  country  in  which  lands  might  be 
entered  BO  far  west  as  to  comprehend  the  terri- 
tory reserved  for  the  officers  and  soldiers  of  the 
North  Carolina  line. 

The  11th  section  of  this  act  contains  a  pro- 
viso saving  from  entry  the  lands  within  the 
bounds  reserved  for  the  officers  and  soldiers. 

At  the  same  session  an  act  was  passed  ' '  to 
amend  the  act  for  the  relief  of  the  officers  and 
soldiers  of  the  continental  line,  and  for  other 
purposes." 

The  first  six  sections  of  this  act  prescribe  the 
mode  of  individual  appropriation,  and  of  ob- 
taining titles. 

The  7th  section,  **For  prevention  of  dis- 
putes," enacts  "that  the  officers  and  soldiers 
aforesaid  shall  enter  and  survey  the  lands 
within  the  following  lines.  Beginning, "  &c. 

This  section,  it  is  said,  changes  the  place  re- 
served, and  marks  out  a  new  territory  for  the 
officers  and  soldiers.  It  is,  then,  contended, 
that  this  act,  and  *the  preceding  act  [*201 
for  opening  the  land-office  are  to  be  construed 
together,  and  the  proviso  of  the  11th  section  of 
that  act  applies  to  the  7th  section  of  this;  by 
which  operation  the  whole  territory  before  re-, 
served  for  the  officers  and  soldiers,  including 
the  land  surveyed  for  Gteneral  Greene,  is  open- 
ed for  entry. 

The  court  does  not  concur  with  the  counsel 
for  the  appellant  in  any  part  of  this  argument. 

There  is  nothing  in  the  law  leading  to  the 
opinion  that  the  place  reserved  for  the  offi- 
cers and  soldiers  was  changed.  The  fair  con- 
struction of  the  acts  is  that  the  reserve  was 
restricted  to  narrower  limits,  not  transferred  to 
different  ground. 

It  has  been  contended  that  the  court  is  re- 
strained from  giving  this  construction  to  the 
acts  under  consideration,  because  the  bill  avers 
that  the  place  was  changed,*and  the  demurrer 
admits  the  fact. 

The  court  will  not  inquire  whether  this  aver- 
ment is  founded  on  an  apparent  misconstruc- 
tion of  the  law,  and  is,  therefore,  to  be  disre- 
garded ;  or  is  the  averment  of  a  fact  compatible 
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with  the  law ;  because  the  fact  itself  does  not 
essentially  affect  the  case. 

If  the  place  in  which  lands  were  reserved 
generally  for  the  officers  and  soldiers,  but  not 
individually  appropriated,  was  changed,  the 
individual  appropriation  made  for  Gkneral 
Greene,  within  their  original  limits,  was  not 
also  changed.  The  act  did  not  profess  to  re- 
move him  with  them,  and  he  consequently  re- 
202*]  mained  *on  the  same  ground,  protect- 
ed by  his  pre-existing  title,  whatever  it  might 
be. 

But  it  is  contended  that  his  title  was  annul- 
led by  the  general  authority  given  in  the  9th 
section  of  the  act,  to  enter  all  the  lands  within 
the  enlarged  limits  then  opened  to  purchasers. 

To  this  argument  it  is  answered. 

1st.  That  the  11th  section  reserves  the  land 
allotted  to  the  officers  and  soldiers,  then  com- 
prehending the  land  surveyed  for  General 
Greene;  and, 

2d.  That  a  general  permission  to  enter 
Iftnds  within  a  given  tract  of  country  must,  of 
necessity,  be  limited  to  lands  not  previously 
appropriated. 

The  positive  exception  contained  in  the  11th 
section,  it  is  said  by  the  appellant,  must  be  ap- 
plied to  the  land  reserved  to  the  officers  and 
soldiers  by  the  subsequent  act  changing  their 
position,  because  the  two  acts  must  be  taken 
together;  and  if  so,  there  is  no  exception  com- 
prehending the  lands  of  General  Greene. 

The  two  acts  have  distinct  objects.  The  first 
opens  a  land-office  for  the  purpose  of  redeem- 
ing the  public  debt  by  the  sale  of  lands,  and 
the  second  prescribes  the  manner  in  which  offi- 
cers and  soldiers  are  to  obtain  titles  for  lands 
given  to  them  by  the  state,  and  amends  an  act 
passed  at  a  previous  session  on  the  same  day. 
The  legislature  has  not  considered  the  reserve 
in  the  first  act  as  transferred  into  the  second ; 
but  has,  by  the  8th  section  of  the  second  act, 
re-enacted  in  a  modified  manner  the  prohibition 
intended  for  the  protection  of  those  for  whom 
this  reserve  was  expressly  made. 
203*]  *But  let  it  1>€  conceded  that  the  pro- 
viso of  the  11th  section  wa.s  repealed  by  impli- 
cation, when  the  position  of  the  officers  and 
soldiers  was  changed,  and  a  new  prohibition 
enacted  and  applied  to  the  new  reserve;  still  it 
would  be  difficult  to  maintain  that  this  silent 
repeal,  implied  from  the  removal  of  the  object 
for  which  it  was  originally  and  chiefly  intend- 
ed, should  apply  to  another  object  originally 
preserved  by  the  provision,  and  for  which  it 
continues  to  be  necessary. 

But  the  court  does  not  found  its  opinion  on 
this  position,  however  well  it  may  be  supported 
by  justice.  The  proposition  is  believed  to  be 
perfectly  correct  that  the  act  of  1783,  which 
opened  the  land-office,  must  be  construed  as 
offering  for  sale  those  lands  only  which  were 
then  liable  to  appropriation,  not  those  which 
had  before  been  individually  appropriated. 
Whatever  the  legislative  power  maybe,  i\»  acts 
ought  never  to  be  so  constnied  as  to  .subvert 
the  rights  of  property,  unless  its  intention  so  to 
do  shall  be  expresJjea  in  such  terms  a*  to  admit 
of  no  doubt,  and  to  show  a  clear  design  to 
effect  the  object.  No  general  terms  intended 
for  property  to  which  they  may  be  fairly  ap- 
plicable, and  not  particularly  applied  by  the 
legislature — no  silent,  implied,  and  constructive 
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repeals — ought  ever  to  be  so  understood  as  to 
devest  a  vested  right. 

But  it  is  contended  that  this  construction  of 
the  acts  of  1783  is  forced  upon  us,,  because  the 
rights  of  others,  and  not  the  right  of  General 
Greene,  are  exempted  from  the  operation  of 
that  section  which  offers  ♦for  sale  all  f *204 
the  land  within  the  described  territory ;  and  the 
exception  of  one  object  excludes  others  of  the 
same  character. 

Without  inquiring  what  would  be  the  force 
of  this  argument,  if,  In  point  of  fact,  rights 
similar  to  those  of  General  Greene  were  re- 
ceived, and  his  omitted,  let  the  fact  be  exam- 
ined. 

The  first  reservation  in  the  act  for  opening 
the  land-office  related  to  the  lands  of  the  Cher- 
okee Indians. 

Nothing  could  be  more  obvious  than  the 
necessity,  as  well  as  propriety,  of  ptDhibiting 
all  entries  on  Indian  lands  lying  within  the 
boundary  offered  for  sale,  if  the  leeislature  in- 
tended they  should  not  be  entered.  The  In- 
dian title  was  not  derived  from  the  state  of 
North  Carolina;  and  to  infer  from  the  recogni- 
tion of  this  title  that  others  actually  derived' 
from  the  state,  if  not  also  recognized,  are  an- 
nulled, is  not  admitted  to  be  correct  reasoning. 

The  only  other  reserve  in  this  act  is  of  the 
land  witliin  the  limits  alloted  to  the  officers  and 
soldiers,  and  within  these  limits  was  the  land 
surveyed  for  General  Greene. 

Our  attention  is  next  directed  to  the  act  to 
amend  the  act  *  *  for  the  relief  of  the  officers  and 
soldiers,*'  &c.  This  act  narrows  the  limits 
within  which  the  military  lands  shall  be  sur- 
veyed, or  changes  them  so  that  in  either  case 
the  lands  of  General  Greene  are  no  longer  with- 
in them.  Nothing  can  be  more  obvious  than 
that  provisions  relating  to  lands  within  this  par- 
ticular territory  can  have  no  implied  applica- 
tion to  *a  title  previously  acquired  by  J*20S 
General  Greene  to  lands  not  lying  within  it. 

The  8th  section  of  the  act  prohibits  all  per- 
sons from  entering  lands  within  the  bounds  al- 
lotted to  the  officers  and  soldiers.  « 

The  9th  section  excepts  out  of  this  prohibi- 
tion the  commissioners  and  surveyors,  &c.,  ap- 
pointed to  lay  off  the  military  lands,  and  pre- 
scribes the  mode  by  which  they  may  appro- 
priate and  acquire  title  to  lands  given  to  them 
by  the  legislature. 

The  13th  section  enacts  that  Governor  Mar- 
tin and  David  Wilson  be  entitled,  agreeably  to 
the  report  of  the  committee,  to  two  thousand 
acres  of  land  each,  adjacent  to  lands  allotted  to 
officers  and  soldiers,  for  which^they  may  receive 
titles  in  the  same  manner  as  the'  officers  and 
soldiers. 

The  insertion  of  this  reservation  in  this  act 
leads  almost  necessarily  to  the  opinion  that  the 
lands  granted  to  Martin  and  Wilson  were  a 
part  of  those  to  which  the  act  related ;  and  the 
words  of  the  section  show  that  their  title  was 
acquired  by  this  act.  By  no  course  of  just 
reasoning  can  it  be  inferred  from  these  permis- 
sions to  make  appropriations  within  bounds 
not  open  to  entry  generally,  that  a  vested  ri^ht 
to  lands  not  lying  within  the  limits  to  ivhich 
this  act  relates  is  annulled. 

It  is  clearly  and  unanimously  the  opinion  of 
this  court  that  the  act  of  1782  vesl<jd  a  title  in 
General  Greene  to  25,000  acres  of  land,  to  be* 
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laid  off  within  the  boufids  allotted  to  the  offi- 
cers and  soldiers,  and  that  the  survey  made  in 
pursuance  of  that  act.  and  returned  in  March. 
206*J  1783,  gave  precision  to  that  title,  *and 
attach^  it  to  the  land  surveyed.  That  his 
rights  are  not  impaired  by  the  acts  of  1788,  and 
the  entry  of  the  appellant,  all  of  which  are  sub- 
sequent to  his  survey;  and  that  it  is  completed 
by  the  grant  which  issued  in  pursuance  of  the 
act  of  1784,  and  which  relates  to  the  inception 
of  his  title.  The  decree  of  the  Circuit  Court, 
dismissing  the  bill  of  the  complainant,  is  affirm- 
ed with  costs. 

Dtcree  affimied. 

Clted-6  Pet.  733,  786,  741 :  \t  Pet.  296 ;  12  How.  76 ; 

*  17  How.  542,  550, 575 ;  10  Wall.  283,  234 ;  21  Wall.  60, 61, 

o3l;  1  Otto,  333;  11  Otto,  609;  1  Sawy.  573;  2  Sawy. 
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[locax.  law.] 
JOHNSON  r.  PANNEL'S  HEIRS. 

It  is  eeeentlal  to  the  validity  of  an  entr v  that  the 
laud  intended  to  be  appropriated  should  be  so  de- 
scribed as  to  give  notice  of  the  appropriation  to  the 
subeeijuent  locators. 

In  takingr  the  distance  from  one  point  to  another 
on  a  largre  river,  the  measurement  Is  to  be  with  its 
meanders,  and  not  in  a  direct  line. 

In  ascertainlnff  a  place  to  be  found  by  its  distance 
from  another  place,  the  va^rue  words  *'  about "  or 
*'  nearly  *'  and  the  like,  are  to  be  rejected,  if  there 
are  no  other  words  rendering  it  necessary  to  retain 
them;  and  the  distance  mentioned  is  to  be  taken 
positively. 

Bntrles  made  in  a  wilderness,  most  generally  re- 
ferring to  Bome  prominent  and  notorious  natural 
object,  which  may  direct  the  attention  to  the 
neighborhood  in  which  the  land  is  placed,  and  then 
to  some  particular  object  exactly  describing  it^  the 
ftrst  of  these  is  denominated  the  general  or  descrip- 
tive call,  and  the  last  the  particular  locative  call  of 
the  entry.  Reasonable  certainty  is  reciuired  in 
both ;  if  the  descriptive  call  will  not  inform  a  sub- 
se^iuent  locator  in  what  neighborhood  he  is  to 
^enrch  for  the  laud,  the  entry  is  defective,  unless 
207*]  *the  particular  object  is  one  of  sufficient  no- 
toriety. If,  aftar  having  reached  the  neighbor- 
hood, the  locative  object  cannot  be  found  within 
the  limits  of  the  descriptive  calls,  the  entry  is  also 
defective.  A  single  call  may,  at  the  same  time,  be 
of  such  a  nature  (as,  for  example,  a  spring  of  gen- 
eral notoriety)  as  to  constitute  within  itself  both  a 
call  of  description  and  of  location;  hut,  if  this  call 
be  accompanied  with  another,  such  as  a  marked 
tree  at  the  spring,  it  seems  to  be  required  that  both 
should  be  satisfle<i. 

The  call  for  an  unmarked  tree  of  a  kind  which  is 
common  in  the  neighborhood  of  a  place  sufficiently 
described  by  the  other  parts  of  the  entry  to  be  fix- 
ed with  certainty  may  be  considered  as  an  imraa- 
terliil  call. 

Therefore,  where  the  entry  was  in  the  following 
words :  *'  O.  P^enters  2,000  acres  onja  treasury  war- 
rant on  the  Ohio,  about  twelve  miles  below  the 
mouth  of  Licking,  beginning  at  a  hickory  and  sugar 
tree  on  the  river  bank,  running  up  the  river  from 
thence  1,080  poles,  thence  at  right  angles  to  the 
same,  and  back  for  quantity,*'  it  was  held  that  the 
call  for  a  sugar  tree  might  be  declared  immaterial, 
and  the  location  be  sustained  on  the  other  calls. 

The  entry  was  decreed  to  be  surveyed,  beginning 
12  miles  below  the  mouth  of  Licking  on  the  bank  of 
the  Ohio,  and  running  up  that  river  1.000  poles; 
which  line  was  to  form  the  buse  of  a  rectangular 
parallelogram  to  include  2,000  acres  of  land. 

THIS  cause  was  argued  by  7'aUMtt  for  the  ap- 
peUants,  and  M.  B.  Hardin  for  the  respoo- 
dents. 

Marhhall,  Gh.  J.,  delivered  the  opinion  of 
the  court : 

Wheat.  2. 


This  case  depends  on  the  validity  and  con- 
struction of  an  entry  made  in  the  state  of  Ken- 
tucky by  David  Pannel,  the  ancestor  of  the 
appellees,  in  these  words:  '*  David  Pannell en- 
ters 2,000  acres  on  a  treasury  warrant  on  the 
Ohio,  about  twelve  miles  below  the  mouth  of 
Licking,  beginning  at  a  hickory  and  sugar  tree 
on  the  river  bank,  running  up  the*river  |*208 
from  thence  1,060  poles,  thence  at  right  angles 
to  the  same  and  back  for  quantity." 

The  appellant  having  obtainedan  elder  pat- 
ent for  the  same  land  on  a  junior  entry,  the 
appellees  brought  a  bill  in  the  Circuit  Court 
for  the  District  of  Kentucky,  sitting  in  chan- 
cery, praying  that  the  defendant,  in  that  court, 
might  be  decreed  to  convey  to  them.  Tlie 
Circuit  Court  directed  the  entry  of  the  com- 
plainant to  be  surveyed,  beginning  twelve  miles 
below  the  mouth  of  Licking  on  the  bank  of 
the  Ohio,  and  running  up  that  river  1,060  poles; 
which  line  was  to  form  the  base  of  a  rectangu- 
lar parallelogram,  to  include  2,000  acres  of  laiid. 
So  much  of  this  land  as  was  within  Pannell's 
patent,  and  also  within  Johnson's  patent,  the 
court  decreed  the  defendant  to  convey  to  the 
plaintiffs.  From  this  decree  the  defendant  has 
appealed  to  this  court. 

He  contends  that  the  decree  is  erroneous,  be- 
cause, 

1st.  It  affirms  the  validity  of  this  entry, 
which  is  too  uncertain  and  defective  to  be  es- 
tablished.   • 

2d.  If  the  entry  be  established,  it  ought  to 
be  so  surveyed  that  the  whole  land  should  lie 
twelve  miles  below  the  mouth  of  Licking. 

First.  It  is  undoubtedly  essential  to  the  va- 
lidity of  an  entry  that  it  shall  be  made  so  spe- 
cially and  precisely  that  others  may  be  enabled, 
with  certainty,  to  locate  the  adjacent  residuum. 
The  land  intended  to  be  appropriated  must 
consequently  be  so  described  as  to  give  notice 
of  the  appropriation  to  subsequent  locators.  In 
obtaining  this  information,  however,  it  would 
seem  to  be  the  plain  dictate  of  common  sense 
that  the  person  about  to  take  up  adjoiniiig 
*lands  would  read  the  whole  of  a  pre-  [*2O0 
vious  entry  which  he  wished  to  avoid,  compare 
together  its  different  parts,  and  judge,  from  the 
entire  description,  what  land  was  appropriated. 
If  with  common  attention  and  common  intel- 
ligence the  land  could  be  ascertained  and 
avoided,  the  requisites  of  the  law  would  seem 
to  be  complied  with. 

Test  Pannel's  entry  by  this  standard. 

The  mouth  of  Licking  is  a  place  of  acknowl- 
edged and  universal  notoriety,  which  no  man 
in  the  country  could  be  at  a  loss  to  find.  When 
placed  there,  he  is  informed  by  the  entry  that 
Pannel's  land  lies  twelve  miles  below  him  on 
the  Ohio.  He  proceeds  down  the  river  twelve 
miles,  and  is  there  informed  that  the  entry  begins 
at  a  hickory  and  sugar  tree  on  the  river  bank. 
He  looks  around  him  and  sees  hickory  and 
su^ar  trees.  Here,  then,  he  would  say,  while 
unmformed  of  decisions  which  have  since  been 
made,  is  the  l)eginning  of  the  entry.  In  what 
direction  does  the  land  lie?  The  paper  which 
is  to  ^ive  his  information  says,  "running  up 
the  nver  from  thence  1,060  poles,  thence  at 
right  angles  to  the  same,  and  back,  for  quanti- 
ty." Would  he  say  this  description  is  repug- 
nant in  itself,  containing  equal  and  contradic- 
tory directions,  neither  of  which  is  entitled  to 
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any  preference  over  the  other,  and  leaving  the 
judgment  in  Kuch  a  state  of  doubt  and  perplex- 
ity as  to  be  incapable  of  deciding  the  real  posi- 
tion of  this  lana?  Would  he  say  the  whole 
land  must  lie  twelve  miles  from  the  mouth  of 
Licking?  This  is  so  clearly  and  definitely  re- 
quired that  the  entry  will  admit  of  ho  other 
construction.  That  the  subsequent  words  di- 
210*]  recting  *him  to  run  up  the  river  from 
that  point  1.0(30  poles,  and  thus  approach  the 
mouth  of  Licking,  are  not  explanatory  but  con- 
tradictory? -That  the  one  or  the  other  must  be 
totally  discarded?  Were  this  the  real  impres- 
sion which  would  be  made  on  the  mind,  it  can- 
not be  denied  that  the  state  of  uncertainty  in 
which  these  equal  and  irreconcilable  descrip- 
tions would  place  a  subsecj^uent  locator,  ought 
to  vitiate  the  entry.  But  if,  on  the  contrary, 
the  obvious  and  natural  construction  would  be 
that,  since  every  part  of  the  land  cannot  be 
placed  precisely  twelve  miles  below  the  mouth 
of  Licking,  the  distance  is  applicable  to  any 
part  of  the  tract,  and  this  part  of  the  descrip- 
tion may  be  so  explained  and  controlled  by 
other  parts  as  to  receive  a  meaning  different 
from  that  which  it  would  have  if  standing 
alone,  then  the  subsequent  locator  would  take 
the  whole  description  together,  and  if  its  differ- 
ent parts  could,  without  difficulty,  be  recon- 
ciled, he  would  reconcile  them.  He  would  say 
the  beginning  must  be  twelve  miles  from  the 
mouth  of  Licking,  but  the  residue  of  the  land 
must  approach  that  place  because  the  entry  re- 
quires positively  to  run  from  the  beginning  up 
the  river.  This  would,  it  is  thought,  be  the 
manner  in  which  this  entry  would  be  under- 
stood by  a  person  guided  by  no  other  light  than 
is  furnished  by  human  reason.  But  the  courts 
of  Kentucky  have  constructed  a  vast  and  com- 
plex system,  on  the  entire  preservation  of  which 
their  property  depends,  and  this  court  will  re- 
Hpect  that  system  as  much  as  the  courts  of  Ken- 
tucky themselves. 

21 1*]  •In  applying  the  decisions  of  that 
country  to  this  cause,  we  find  many  points  now 
settled  which  were  formerly  controverted  ques- 
tions. In  taking  the  distance  from  one  point 
to  another  on  a  large  river  the  measurement  is 
to  be  with  its  meanders,  not  in  a  direct  line. 
And  in  ascertaining  a  place  to  be  found  by  its 
distance  from  another  place,  the  vague  words 
"about,"  or  "nearly,"  and  the  like,  are  to  be 
discarded,  if  there  are  no  other  words  rendering 
it  necessary  to  retain  them;  and  the  distance 
mentioned  is  to  be  taken  positively.  A  subse- 
quent locator,  then,  must  look  for  the  begin- 
ning called  for  in  this  entry  twelve  miles  below 
the  mouth  of  Licking,  measured  by  the  mean- 
ders of  the  Ohio. 

In  construing  locations  some  other  principles 
have  been  established  which  seem  to  be  con- 
sidered as  fundamental.  Entries  made  in  a 
wilderness  would  most  generally  refer  to  some 
prominent  and  notorious  object  which  might 
direct  the  attention  to  the  neighborhood  in 
which  the  land  was  placed;  and  then  to  some 
particular  object  which  should  exactly  describe 
it.  The  first  of  these  has  been  denominated 
the  general  or  descriptive  call,  and  the  last  the 
particular  or  locative  call  of  the  entry.  Reason- 
able certainty  has  always  been  required  in  both. 
If  the  descriptive  call  will  not  inform  a  subse- 
quent locator  in  what  neighborhood  he  is  to 
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search  for  the  land,  the  entry  is  defective,  un- 
less the  particular  object  be  one  of  sufficient 
notoriety.  If,  after  having  reached  the  neigh- 
borhood, the  locative  object  cannot  be  found 
within  the  limits  of  the  descriptive  call,  the  en- 
tiy  is  equally  defective.  They  must  both  be 
•found ;  and  neither  can  be  discarded  r*2 1 2 
unless  deemed  immaterial.  A  single  call  may 
be,  at  the  same  time,  so  notorious  and  so  form- 
ed, as,  for  example,  a  spring  of  general  noto- 
riety, as  to  constitute  in  itself  a  call  both  of  de- 
scription and  location;  but  if  this  call  be  ac- 
companied with  another,  as  a  marked  tree  at 
the  spring,  it  seems  to  be  required  that  both 
calls  should  be  satisfied. 

Thus,  in  the  case  now  under  the  considera- 
tion of  the  court,  the  call  for  a  beginning  twelve 
miles  below  the  mouth  of  Licking  would  be 
sufficiently  descriptive,  and  is  sufficiently  pre- 
cise to  be  locative.  It  w^ould  be  unquestion- 
ably good  were  it  not  accompanied  with  the 
additional  call  for  a  hickory  'and  sugar  tree. 
Whether  it  is  vitiated  by  this  additional  call  is 
to  be  determined  by  a  reference  to  the.decisions 
in  Kentucky. 

The  case  of  Grybhn  et  al.  v.  Rice  {2  Bibb.  107), 
depended  on  the  validity  of  an  entry  made  in 
these  words:  "  James /Hiomas  ent«rs  800  acres 
of  land,  &c. ,  on  the  south  side  of  Kentucky, 
about  two  miles  below  the  mouth  of  Red  River, 
beginning  at  a  tree  marked  I.  S.  on  the  bank 
of  the  river,  and  running  down  the  river  for 
quantity." 

No  tree  marked  I.  S.  was  found  at  or  near 
the  distance  required.  It  was  proved  that  a 
tree  had  been  marked  I.  S.  by  the  person  who 
afterwards  made  the  entry  for  Thomas,  and 
that  it  stood  on  the  south  side  of  Kentucky ; 
but  instead  of  being  two  miles  it  was  three 
miles  and  a  quarter,  Dy  the  meanders  of  the  riv- 
er, and  two  miles  and  two-thirds  of  a  mile  on  a 
direct  course,  below  the  mouth  of  Red  River. 
•The  inferior  court  disregarded  the  call  ['2 13 
for  the  tree,  and  fixed  the  beginning  of  the  en- 
try at  the  termination  of  two  miles  below  the 
mouth  of  Red  River.  On  an  appeal  thia  de- 
cree was  reversed,  and  Judge  Wallace,  in  de- 
livering the  opinion  of  the  court,  said:  "This 
rejection  of  the  call  for  the  tree  marked  I.  S. 
is  certainly  subversive  of  the  well-established 
principle  that  no  part  of  an  entry  ought  to  be 
rejected  unless  what  is  evidently  mere  surplus- 
age, or  absolutely  repugnant  to  other  expres- 
sions which  are  more  important ;  because,  to  do 
more  would  not  be  construing  entries,  but  mak- 
ing them.  But  the  expression  '  about  two  miles 
below  the  mouth  of  Red  River^  is  obviously 
only  a  general  call,  and  to  substitute  this  in  the 
place  of  the  expression  '  beginning  at  a  tree 
marked  I.  S.,'  &c.,  which  is  the  only  special  or 
locative  call  in  the  entry,  is  still  more  inadmis- 
sible." 

The  case  of  Kincaid  v.  Blythe  and  othen  (2 
Bibb,  479)  turned  on  the  validity  of  an  entry 
made  "  on  a  branch  of  Silver  Creek,  about  four 
miles  from  the  little  fort  on  Boone's  old  trace, 
including  a  tree  marked  D.  B. "  In  this  jcase, 
too.  the  inferior  court  disregarded  the  call  for 
the  tree,  which  could  not  be  proved  to  have 
existed  when  the  loc;ation  was  made,  and  di- 
rected the  land  to  be  surveyed  at  the  termi- 
nation of  the  distance  of  four  miles  from  the 
little  fort.      On  appeal,  this  decree  also  was 
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reversed,  and,  in  delivering  the  opinion  of  the 
court.  Judge  Wallace  said:  "  It  is  evident  that 
when  the  entry  was  made,  Boone's  old  trace, 
the  little  fort,  and  Silver  Creek,  were  all  well 
known  by  those  names  to  the  generality  of 
214*]  those  who  were  conversant  in  *lhe  vi- 
cinity. And  it  further  appears  that  about  four 
miles  from  the  little  fort,  on  a  southern  direc- 
tion, Boone's  old  trace  struck  Hayes'  fork  of 
Silver  Creek,  which  may  be  presumed  t-o  be  the 
branch  of  Silver  Creek  intended;  and,  if  the 
entry  contained  no  other  calls,  it  would  de- 
serve serious  consideration  whether  the  place 
where  the  trace  crossed  Hayes'  fork  of  Silver 
(reck  ought  not  to  be  assumed  as  the  center  of 
the  survey  to  be  made  thereon.  But  thisentr^ 
calls  to  include  a  tree  marked  D.  B. ,  which  is 
obviously  a  locative  and  material  call,  and, 
therefore,  conformably  to  the  uniform  decisions 
of  this  court  on  similar  entries,  must  be  taken 
into  consideration  in  deciding  on  this  entry." 

These  cases  are  admitted  to  have  settled  the 
law  to  be  that  a  material  locative  call,  as  for  a 
marked  tree,  cannot  be  disregarded ;  and  that, 
if  the  existence  of  the  tree  cannot  be  proved, 
the  entry  cannot  be  sustained.  The  only  dis- 
tinction between  these  cases  and  that  under  the 
consideration  of  the  court  is  that,  in  them,  the 
entries  call  for  a  marked  tree;  in  this  it  calls 
for  a  sugar  tree  and  hickory,  not  stating  them 
to  be  marked.  For  the  importance  of  this  dis- 
tinction we  are  again  referred  to  the  decisions  ! 
of  Kentucky. 

The  case  of  Greenup  v.  Line's  hdrn,^  turned 
on  an  entry  of  land  **  lying  on  Kentucky  River, 
opposite  to  Leesburg.  beginning  at  a  beech  tree 
and  running  up  the  river  and  back  for  quan- 
tity."   The  validity  of  this  entry  was  affirmed 
in  the  inferior  court,  and,  on  an  appeal,  was 
215*]  also  affirmed  in  the  Superior  Court.  *In 
delivermg  the  opinion  of  the  superior  court, 
Judge  Logan  said:  "  Had  the  only  call  in  the 
entry  been  to  lie  on  the  river  opposite  to  Lees- 
burg we  should  have  concurred  with  the  Cir- 
cuit Court  in  the  manner  of  surveying  it,  by 
running  up  and  down  the  river  equal  distances 
from  a  point  opposite  the  centre  of  Leesburg; 
and  if  the  call  to  begin  at  "  a  beech  tree  "  had 
been  the  only  other  call,  we  should  still  have 
thought  that  opinion  correct,  as  the  common 
growth  of  the  timber  there  is  beech,  and  a  tree 
of  the  description  could  have  been  had  at  al- 
most any  point  within  the  limits  of  the  claim. 
This  circumstance,  we  conceive,  ought  not  to 
affect  the  entry ;  for  whether  the  call  is  regard- 
ed or  rejected,  in  the  construction  of  the  entry, 
is  totally  immaterial ;  because,  it  seems  to  the 
court  that  where  an  uncertainty  arises  from  the 
number  of  objects  presented,   answering   the 
calls  of  an  entry,  and  it  has  other  calls  suffi- 
ciently precise  to  sustain  it,  that,  of  the  many 
doubtful  objects,  that  should  be  taken  as  in- 
tended, which  will  best  preserve  the  consistency 
of  the  others;  and  in  this  case  it  seems  the  call 
for  the  tree  could  be  complied  with  without 
changing  in  the  least  the  position  given  bv  the 
first  call,  so  that  it  is  left  as  an  immaterial  call. 
We  are  more  confirmed  in  this  opinion  when 
we  consider  that  the  entry,  from  any  other 
view,  must  be  invalid  for  uncertainty,  although 
we  believe  no  one  could  doubt,  from  a  liberal 
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and  just  construction  of  it,  as  to  the  general 
body  and  position  of  the  land  it  calls  for." 

♦This  case,  if  not  overruled,  certain-  [*216 
ly  goes  far  in  distinguishing  between  a  call  for 
a  marked  tree,  and  tor  a  tree  not  marked,  pro- 
vided such  trees  as  the  call  requires  are  found 
about  the  place  where  the  entry  must  begin.  It 
goes  further,  and  strongly  indicates  the  opinion 
that  an  immarked  tree  was  an  object  of  less 
importance  in  the  mind  of  the  locator  than  one 
selected  from  all  others  by  a  mark  peculiar  to 
itself.  While  the  latter  mtist  have  been  deemed 
important,  and  have  strongly  fixed  his  atten- 
tion, the  former  may  have  been  thought  not 
very  essential.  Coming  to  the  place  where  he 
intended  to  be^in,  looking  around  him  when 
there,  and.  seeing  trees  of  a  particular  kind 
from  the  common  growth,  he  might  suppose  it 
unimportant  at  which  of  these  trees  he  should 
commence  and  call  for  one  of  them.  In  such 
a  case,  a  court  may  well  say  "whether  the  call 
is  regarded  or  rejected  in  the  construction  of 
the  entry  is  totally  immaterial."  There  is  much 
reason  for  this  opinion.  Certainty  is  required 
in  entries  for  the  purpose  of  giving  notice  to 
subsequent  locators.  The  sufiequent  locator 
who  comes  to  the  place  described  in  the  entry, 
in  order  to  find  the  land  he  wishes  to  avoid, 
will,  if  a  marked  tree  be  called  for,  search  for 
that  marked  tree;  and,  if  it  cannot  be  found, 
may  well  conclude  that  this  is  not  the  land  in- 
tended to  be  appropriated ;  but  if  only  a  tree  is 
called  for,  and  trees  stand  all  around  him,  he 
will  naturally  suppose  that  the  nearest  may  be 
taken  as  a  beginnmg,  and  that  to  him  it  is  quite 
immaterial  whether  the  commencement  be  at 
the  spot  on  which  he  stands  or  within  ten  feet 
or  ten  yards  of  him.  *The  subsequent  [*2 1 7 
locator  is  not  misled  by  this  call:  nor  is  there 
any  danger  of  his  mistaking  the  position  of  the 
land.  It  is  not  without  reason,  therefore,  that 
the  call  is  pronounced  immaterial,  and  one 
which  may  bie  regarded  or  rejected.  The  entry 
may  be  sustained  by  other  calls  which  are  suf- 
ficiently precise  to  sustain  it. 

If  in  the  case  at  bar  it  had  been  proved  that 
sugar  trees  and  hickories  were  as  common  at 
the  termination  of  twelve  miles  from  the  mouth 
of  Licking  as  the  beech  tree  opposite  to  Lees- 
burg, the  two  cases  would,  in  this  respect,  be 
precisely  alike.  But  this  is  not  proved.  Only 
one  witness  has  been  examined  to  this  point, 
and  his  testimony  is  that  there  are  sugar  trees 
on  the  bank  of  the  Ohio,  in  the  neighborhood, 
and  that  the  maple  or  sugar  tree  might  l)e  found 
for  many  miles  above  and  below  the  corner, 
standing  within  fifty  yards  of  each  other,  on  the 
second  bank  of  the  river.  The  report  of  the 
surveyor  shows  that  three  elms  and  a  hickory 
stood  at  the  termination  of  the  twelve  miles 
from  the  mouth  of  Licking. 

There  would  certainly  fe  much  difficulty  in 
supporting  this  ajs  a  locative  call,  although  it  is 
not  absolutelv  certain  that  it  might  not  be  so 
supported.  Yhe  not  less  important  question  is, 
whether  it  may  be  considered  as  an  immaterial 
call.  No  case  has  been  cited  in  which  the  call 
for  an  unmarked  tree  has  been  thought  mate- 
rial ;  and  there  are  cases  in  which  a  circumstance 
not  important  in  itself  has  been  dispensed  with. 
The  difference  between  calling  for  a  marked 
and  an  unmarked  tree  has  been  *al-  [*218 
ready  noticed.     It  is  difficult  to  suppose  that 
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they  are  viewed  as  equally  important  by  the 
person  making  the  entry,  or  by  a  subsequent 
locator.  If  the  person  making  the  entiy  de- 
signed to  select  for  the  beginning  a  particular 
tree,  in  exclusion  of  all  others,  it  is  in  a  high 
degree  improbable  that  he  should  omit  to  mark 
it.  If  he  made  the  entry  from  memory,  then 
the  place  only,  and  not  the  particular  tree, 
would  be  the  object  to  which  his  mind  would 
attach  importance.  So  with  the  subsequent 
locator.  The  distance  would  bring  him  to  the 
place,  or  sufficiently  near  to  it  for  every  bene- 
flcial  purpose,  and  whether  a  sugar  tree  and 
hickory  stood  at  the  end  of  twelve  miles  as 
measured  by  his  chain,  or  within  thirty,  forty, 
or  fifty  yards,  would  not  essentially  vary  his 
views  with  respect  to  adjacent  lands.  He 
could  not  doubt,  to  use  the  expression  of  the 
court  in  the  case  of  Ore^nup  v.  Lyne'B  heirs,  '*a8 
to  the  general  body  and  position  of  the  land  " 
described  in  the  entry.  The  opinion  that  the 
call  for  an  unmarked  tree  of  a  kind  which  is 
common  in  the  neighborhood  of  a  place  suffi- 
ciently described  by  other  parts  of  the  entry  to 
be  fixed  with  certainty  may  be  considered  as 
an  immaterial  call,  is  supported  by  the  decision 
of  tlie  court  in  the  case  which  has  been 
last  mentioned.  Although  in  that  case  the 
judge  shows  that  a  tree  might  l)e  found  to 
satisfy  the  call  at  the  place  fixed  as  the  be- 
ginning, yet  it  is  apitarent  that  different 
places  within  a  few  yards  of  each  other 
would  answer  equally  well  for  the  begin- 
ning, and  that  different  trees  might  be  selected 
for  tliat  purpose.  And  the  judge,  after  stating 
219*]  that  this  call  *might  either  be  consider- 
ed as  satisfied,  or  in  itself  immaterial,  proceeds  to 
show  that  he  thought  it  immaterial.  *'  Regard- 
ing,'* he  proceeds  to  say,  **  the  call  for  a  beech 
tree  as  immaterial,  we  come  to  consider,"  (fee. 

Upon  the  authority  of  the  case  of  Greenup  v. 
Lyne*8  Heirs,  then,  and  upon  a  view  of  the 
whole  of  this  entry,  it  would  seem  that  the  call 
for  the  sugar  tree  and  hickory  may  be  de- 
clared immaterial,  and  the  location  be  sustained 
on  its  other  calls. 

The  second  question  is,  in  what  manner  ought 
this  entry  to  be  surveyed? 

It  is  admitted  to  be  a  general  principle  that, 
where  a  location  calls  for  land  to  lie  a  given 
distance  from  a  given  point,  the  whole  land 
must  l3e  placed  at  or  beyond  that  distance,  if 
tiiere  be  no  other  words  m  the  location  which 
control  this  construction.  But  it  is  not  admit- 
ted that  this  call  can  overrule  the  plain  mean- 
ing of  the  wliole  entry  taken  together.  It  is 
l)elieved  to  be  unquestionably  decided  that 
every  material  part  of  the  entry  is  to  be  consid- 
ered, and  that  such  construction  is  to  be  put 
upon  the  whole  as  is  best  adapted  to  all  its  ma- 
terial calls. 

This  principle  was  laid  down  in  Greenup  v. 
Lynt'e  Heirs,  which,  on  this  point,  bears  a 
strong  analogy  to  that  under  the  consideration 
of  the  court.  In  Greenup  v.  Lyne's  Heirs  the 
entry  called  for  land  "  lying  on  Kentucky  Riv- 
"  er,  opposite  to  Leesburg,  &^nning  at  a  beech 
'  *  tree,  and  running  up  the  river  and  back  for 
"  quantity." 

It  is  perfectly  settled  in  Kentucky,  that  on  a 
call  for  land  hing  opposite  to  Leesburg,  the  cen- 
220*]  ter  of\he  *land  would  be  placed  opposite 
to  the  center  of  the  town,  and  a  square  would 
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be  formed  on  a  base  line  running  up  and  down 
the  river  to  include  the  quantity.  The  entry 
could  not  otherwise  be  sustained.  The  inferior 
court  laid  off  this  entry  in  that  manner;  and 
the  Appellate  Court  declared  that  it  would  bo 
the  proper  manner  were  there  not  other  words 
in  it  which  controlled  this  general  description 
by  one  which  was  more  particular.  That  more 
particular  description  was,  *' running  up  the 
river  and  back  for  quantity." 

These  cases  are  in  principle  the  same.  The 
one  calls  for  laud  twelve  miles  below  the  mouth 
of  Licking,  which  description  would  require  land 
the  nearest  part  of  which  is  at  the  given  distance ; 
the  other  calls  for  land  lying  opposite  Lees- 
burg, which  requires  a  tract  the  center  of  which 
is  opposite  to  the  center  of  the  town.  The  one 
calls  for  a  beginning  at  a  sugar  tree  and  hick- 
ory, without  naming  a  place  for  the  beginning 
otherwise  than  by  the  description  of  the  posi- 
tion of  the  land;  the  other  callB  for  a  beech  tree 
under  precisely  the  same  circumstances.  In 
the  case  of  Green-up  v.  Ijyne's  Heirs  the  wonls 
"  running  up  the  river  and  back  for  quantity  " 
have  changed  the  place  of  beginning  from  the 
center  to  the  lower  end  of  the  town,  and  the 
position  of  the  land,  so  that  instead  of  lying 
above  and  below  Leesburg,  in  equal  quantities, 
it  Ues  entirely  above  that  place.  Why  shall 
not  the  same  words  influence  in  the  same  man- 
ner, the  position  of  Pannel's  land? 

From  the  language  of  PanneFs  entry,  every 
man  would  expect  the  survey  to  begin  at  the 
place  called  *ior,  twelve  miles  below  r*22l 
the  mouth  of  Licking.  If  that  is  not  the  be- 
ginning the  location  is  unquestionably  uncer- 
tain and  void.  If  that  is  the  beginning  it  is  the 
plain  mandate  of  the  entry  to  run  up  the  river 
1,060  poles  and  back  for  quantity. 

It  is  the  opinion  of  the  majority  of  the  court 
that  the  decree  ought  to  be  affirmed  with  cost^, 

Deere4i  afflnned. 
Cited-n  Wlieat.  220, 


[common  law.] 
PATTERSON  f.  The  United  States. 


A  verdict  Is  bad  If  It  varies  from  the  issue  In  a 
substantial  matter,  or  if  it  And  only  a  part  of  that 
which  is  in  issue ;  and,  though  the  court  may  tflve 
form  to  a  general  findinir«  bo  as  to  make  it  harmon- 
ize with  the  issue,  yet,  if  It  appears  that  the  finding 
is  different  tvom.  the  issue,  or  Is  confined  to  a  part 
only  of  the  matter  in  issue,  no  Judgment  can  be 
rendered  upon  the  verdict. 

In  an  action  of  debt,  upon  a  bond  to  the  United 
States,  with  condition  that  certain  merchandise  im- 
ported, and  reshipped  for  exportation,  should 
not  be  relanded  witbin  the  United  States,  and  that 
the  eortiflcate  and  other  proofs  reouired  by  law,  of 
the  delivery  of  the  same,  without  the  limits  of  the 
United  States,  should  be  produced  at  the  collector*!) 
office  within  one  year  from  the  date  of  the  bond, 
an  i»8ue  was  formed  upon  the  defendant's  plea, 
that  the  merchandise  was  not  relanded,  &c.,  and 
that  the  certificates  and  other  proofs  required  by 
law,  of  the  delivery  of  the  same  at  Archangel,  in 
Russia,  were  produced,  &c.,  within  one  year  from 
the  date  of  the  bond.  The  Jury  found  a  verdict 
that,  *'  the  within-mentioned  writing  obligatory  is 
the  deed  of  the  within-named  K.  P.,  &c.,  and  th«>v 
find  there  is  really  and  'Justly  due  upon  the  C*^22 
said   writing  obligatory   the   sum  of    $23,060  58." 
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Held,that  the  verdict  was  so  defective  do  Judgment 
could  be  rendered  upon  it. 

A  circuit  court  has  no  authority  to  issue  a  certi- 
/»rori,  or  other  compulsory  process,  to  the  District 
Court,  for  the  removal  of  a  cause  from  that  Juris- 
<iictioD,  before  a  final  Judgment  or  decree  is  pro- 
nounced. 

In  such  a  case,  the  District  Court  mav,  and  ought, 
in  refuse  obedience  to  the  process  of  the  Circuit 
Court,  and  either  party  may  move  the  Circuit  Court 
for  a  procedendo^  after  the  transcript  of  the  record 
is  removed  Into  that  court,  or  may  pursue  the 
cause  in  the  District  Court  as  if  it  had  not  been  re- 
moved. 

But  if  the  party,  instead  of  properly  taking  ad- 
vantage of  the  irregularity  in  the  proceedings,  en- 
ters hu  appearance  in  the  Circuit  Court,  takes  de- 
fense, and  pleads  to  issue,  it  is  too  late,  after  ver- 
dict, to  object  to  the  irregularity,  and  the  Supreme 
Court  will,  on  error,  consider  the  cause  as  an  orig- 
inal suit  in  the  Circuit  Court. 

THIS  cause  was  argued  by  Ogden  and  Har- 
per for  the  plaintiff  in  error,  and  by  the 
Attorney- General  and  Glenn,  for  the  United 
States.  But  as  the  points  made  were  not  con- 
sidered by  Uie  court,  and  judgment  was  pro- 
noanced  on  other  grounds,  tne  argument  is 
omitted. 


Washington,  J,,  delivered  the  opinion  of 
the  court : 

This  was  an  action  of  debt  instituted  in  the 
District  Court  of  Maryland  by  the  United  States, 
against  Robert-  Patter!M)n,  the  plaintiff  in  error, 
upon  a  bond,  dated  the  2d  of  August,  1800,  in 
the  penalty  of  $35,000,  with  condition  that  cer- 
tain merchandise,  which  had  been  imported  in- 
to the  United  States,  and  which  the  said  Pat- 
terson had  then  reshipped,  in  order  to  export 
the  same  to  Tonningen,  should  not  be  relanded 
in  any  port  or  place  within  the  United  States, 
and  that  the  certificate  and  other  proofs  required 
223*]  *by  law  of  the  delivery  of  the  same,  at 
some  place  without  the  limits  of  the  United 
States,  should  be  produced  at  the  collector's  of- 
fice of  the  port  of  Baltimore,  within  one  year 
from  the  date  of  the  bond. 

Mter  the  declaration  was  filed  in  the  District 
Court,  and  the  defendant  had  entered  his  ap- 
pearance and  taken  defense,  a  writ  of  certiorari, 
issued  from  the  Circuit  to  the  District  Court, 
in  obedience  to  which  the  record  of  the  pro- 
'  ceedin^  in  that  court  was  certified  and  sent  up 
to  the  Circidt  Court.  In  this  court  the  defend- 
ant again  took  defense,  and  after  simdry  im- 
parlances, and  having  had  oyer  of  the  bond 
and  condition,  he  pleads,  1st.  Performance 
generally  of  the  condition  Hkl.  That  the  mer- 
chandise mentioned  in  the  condition  of  the  bond 
was  not  relanded  in  the  United  States,  and  that 
the  certificate  and  other  proofs  required  by 
law  of  the  delivery  of  the  same  at  Archangel, 
in  Russia,  were  produced  at  the  said  collector's 
office  within  one  year  from  the  date  of  the  said 
bond.  8d.  That  the  said  merchandise,  or  any 
part  thereof,  was  not  relanded  in  the  United 
States,  and  that  the  certificates  and  other  proofs 
required  by  law  of  the  delivery  of  the  same  at 
Anzhansel,  in  Russia,  were  produced  to  the 
«aid  cofiector's  office  on  the  11th  day  of  No- 
vember, in  the  year  IBll.  The  replication  to 
the  flnt  plea  alleges  a  breach  of  the  condition 
of  the  bond  in  not  producing  to  the  said  col- 
lector's office  the  certificate  and  other  proofs 
nqnired  by  law  of  the  relanding  in  some  place 
without  the  limits  of  the  United  States,  within 
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one  year  from  the  date  of  the  said  bond,  to 
which  a  rejoinder  was  put  in  affirming  that  the 
certificate  and  other  *proof8  were  pro-  1*224 
duced  at  the  said  office  within  the  said  year, 
upon  which  an  issue  is  tendered  and  jomed. 
The  same  issue  is  formed  upon  the  second  plea, 
and  to  the  third  plea  a  general  demurrer  was 
put  in. 

The  demurrer  was,  upon  argument,  sus- 
tained, and  judgment  was  entered  against  the 
defendant  for  the  penalty  of  the  bond. 

A  jury  was  afterwards  impaneled  to  try  the 
issue  who  foimd  the  following  verdict,  viz.  : 
"That  the  within-mentioned  writing  obligatory 
is  the  deed  of  the  within-named  Robert  Patter- 
son, &c.,  and  they  find  there  is  really  and  justly 
due  upon  the  said  writing  obligatory  the  sum 
of  $28,989.58." 

Upon  this  verdict  the  court  gave  judgment 
in  favor  of  the  United  States,  for  $35,000, 
to  be  released  on  the  payment  of  the  above  sum 
assessed  by  the  jury,  from  which  judgment  a 
writ  of  error  was  obtained  to  remove  the  cause 
to  this  court. 

The  court  considers  it  to  be  unnecessary  to 
decide  the  questions  which  were  argued  at  the 
bar,  as  the  verdict  is  so  defective  that  no  judg- 
ment can  be  rendered  upon  it. 

The  issue  which  the  jury  were  sworn  to  try 
was,  whether  the  certificate  and  other  proofs 
required  by  law,  of  the  delivery  of  the  cargo 
at  some  place  without  the  limits  of  the  United 
States,  were  produced  at  the  collector's  office  at 
Baltimore  within  one  year  from  the  date  of  the 
bond.  The  verdict  does  not  find' the  matter  in 
issue  one  way  or  the  other,  but  finds  that  the 
bond  in  the  declaration  mentioned  is  the  deed 
of  the  defendant,  and  that  there  is  justly  due  to 
the  United  States,  upon  the  said  bond,  a  certain 
•sum  of  money.  But  whether  the  bond  [*225 
was  the  deed  of  the  defendant  or  not  was  not 
a  matter  in  issue  between  the  parties,  and,  con- 
sequently, it  was  a  false  conclusion  to  say  that, 
because  it  was  his  deed,  therefore  he  was  indebt- 
ed to  the  United  States. 

The  rule  of  law  is  precise  upon  this  point.  A 
verdict  is  bad  if  it  varies  from  the  issue  in  a 
substantial  matter,  or  if  it  find  only  a  part  of 
that  which  is  in  issue.  The  reason  of  the  rule 
is  obvious;  it  results  from  the  nature  and  the 
end  of  the  pleading.     Whether  the  jury  find  a 

General  or  a  special  verdict,  it  is  their  duty  to 
ecide  the  very  point  in  issue;  and  although  the 
court  in  which  the  cause  is  tried  may  give  form 
to  a  general  finding,  so  as  to  make  it  Imrmonize 
with  the  issue,  yet,  if  it  appears  to  that  court, 
or  to  the  Appellate  Court,  that  the  finding  is 
different  from  the  issue,  or  is  confined  to  a  part 
only  of  the  matter  in  issue,  no  judgment  can  be 
rendered  upon  the  verdict. 

It  is  true  that  if  the  jury  find  the  issue  and 
something  more,  the  latter  part  of  the  finding 
will  be  rejected  as  surplusage;  but  this  rule  does 
not  apply  to  a  case  where  the  facts  found  in  the 
verdict  are  substantially  variant  from  those 
which  are  in  issue. 

The  court  deems  it  proper  to  take  some  no- 
tice of  the  mode  of  proceeding,  for  removing 
this  cause  from  the  District  to  the  Circuit  Court. 
It  is  believed  to  be  novel  in  the  practice  of  the 
courts  of  the  United  States;  and  it  certainly 
wants  the  authority  of  lawiAo  sanction  it.  There 
is  no  act  of  Congress  which  authorizes  a  Circuit 
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Court  to  issue  a  compulsory  process  to  the  Dis- 
trict Court,  for  tlie  removal  of  a  cause  from 
220*]  *tliat  jurisdiction,  before  a  final  judg- 
ment or  decree  is  pronounced.  The  District 
Court,  therefore,  might,  and  ought  to  have  re- 
fused obedience  to  the  writ  of  certioran  issued 
in  this  case  by  the  Circuit  Court,  and  either 
party  might  have  moved  the  circuit  for  a  jn'o- 
cederulo  after  the  transcript  of  the  record  was 
removed  into  the  Circuit  ('ourt,  or  might  have 
pursued  the  cause  in  the  District  Court  in  like 
manner  as  if  the  record  had  not  been  removed. 

But  if,  instead  of  taking  advantage  of  this 
irregularity  at  a  proper  time,  and  in  a  proper 
manner,  the  defendant  enters  his  appearance  to 
the  suit  in  the  Circuit  Court,  takes  defense,  and 
pleads  to  issue,  it  is  too  late,  after  verdict,  to 
object  to  the  irregularity  in  the  proceedings. 
This  court  will  consider  the  suit  as  an  original 
one  in  the  Circuit  Court,  made  so  by  the  con- 
sent of  parties.  Had  a  new  declaration  been 
filed  in  the  Circuit  Court,  no  doubt  could  be 
entertained  as  to  the  correctness  of  this  conclu- 
sion. And  it  is  not  going  too  far  to  cpnsider 
the  declaration  sent  from  the  District  Court  in 
the  same  li^ht,  after  appearance,  issue,  and 
verdict.  This  is  the  opinion  of  the  majority  of 
the  court. 

The  judgment  is  to  be  reversed,  and  a  venire 
ds  now  to  be  issued  by  the  Circuit  Court. 

Judgment  affirmed, 

Cited-6  Pet.  215 ;  \i  Pet.  621 ;  4  How.  143. 147, 154 ; 
14  How.  246  ;,12  Wall.  403 ;  3  Blatchf .  168  ;  15  Blatchf . 
299 ;  3  Cranch,  C.  C:  575 ;  Hemp.  7 ;  1  Bald.  4Utf ;  2  Mc- 
Lean 624;  4  Dill.  9. 


227»]  *[PUIZE.] 

THE  PIZARRO 
HiBBERSON  and  Yonoe,  Claimants. 

If  the  court  below  deny  an  order  for  further 
proof  when  it  ought  to  be  granted,  or  allow  it 
when  it  ought  to  be  denied,  and  the  objec- 
tion is  taken  by  the  party,  and  api)ears  on  the  rec- 
ord, the  Appellate  Cfourt  can  administer  the  proper 
relief. 

Butj  If  evidence  in  the  nature  of  further  proof  be 
introduced,  and  no  formal  order  or  objection  ap- 

Cear  on  the  record,  it  must  be  presumed  to  have 
een  done  by  consent,  and  the  Irregularity  is  waiv- 
ed. 

Concealment  or  spoliation  of  papers  Is  not,  x)er 
«e,  a  suffloient  ground  for  condemnation  in  a  prize 
court.  It  is  calculated  to  excite  the  vigilance  and 
justify  the  suspicions  of  the  court,  but  ia  open  to 
explanation,  and  if  the  party,  in  the  Qrst  inntance 
fairly,  frankly,  and  satisfactorily  explains  it,  he  is 
deprived  of  no  right  to  which  he  is  otherwise  en- 
titled. If,  on  the  contrary,  the  spoliation  is  unex 
plained,  or  the  explanation  is  unsatisfactory;  if  the 
cause  labor  under  heavy  suspicions  or  gross  prevarl- 
catlon:*,  further  pmof  is  denied,  and  condemnation 
endues  from  defects  in  evidence  which  the  party  is 
not  permitted  to  supply. 

Under  the  Spanish  treaty  of  1785,  stipulating  that 
free  ships  t*hali  make  free  goods,  the  want  of  such  a 
sea-letter  or  passport,  or  9uch  certificates  as  are  de- 
scribed in  the  17th  article,  is  not  a  substantive 
ground  of  condemnation.  It  only  authorizes  capt- 
ure and  sending  in  for  adjudication,  and  the  pro- 
prietary Interest  in  the  ship  may  be  proved  by  oth- 
er equivalent  testimony.  But  if,  upon  the  original 
evidence  the  cause  appears  extremely  doubtful 
and  suspicious,  and  furtiier  proof  is  necessary,  the 
grant  or  denial  of  it^ests  on  the  same  general  rules 
which  govern  the  discretion  of  prize  courts  in  other 
cases. 
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The  term  "subjects"  in  the  15th  article,  when 
applied  to  persions  owing  allegiance  to  Spain,  mii^t 
be  construed  in  the  same  sense  as  the  term  "citi- 
zens," or  *'inhabltants,"  when  applied  to  persons 
owing  allegiance  to  the  United  States,  and  extends 
to  all  personvS  domiciled  in  the  Spanish  dominions. 

♦The  Span if*h  character  of  the  ship  being  ['Uas 
ast>ertaiucd,  the  proprietary  interest  of  the  carjro 
cannot  be  inquired  into,  unless  so  far  as  to  asiH^r- 
tain  thst  it  does  not  belong  to  citizens  of  the  United 
States,  whose  property,  engaged  in  trade  with  the 
enemy,  is  not  protected  by  the  treaty. 

APPEAL  from  the  Circuit  Court  of  the  Dis- 
trict of  Georgia. 

The  ship  Pizarro,  under  Spanish  colors,  waa 
captured  on  the  23d  of  July,  1814,  by  the  pri- 
vate armed  schooner  3Iidas,  Alexander  Thomp- 
son, commander,  on  a  voyage  from  LiverjKK)! 
to  Amelia  Island,  and  brought  into  the  port  of 
Savannah  for  adjudication.  Prize  proceedinirs 
were  instituted  in  the  District  Court  of  Georgia 
against  the  ship  and  car^o,  and  a  claim  was  duly 
interposed  by  Messrs.  Hibberson  and  Yon<re, 
merchants,  of  Fernandina,  Amelia  Island,  for 
the  ship  and  cargo,  as  their  sole  and  exclusive 
projxjrty.  Upon  the  final  hearing  in  the  Dis- 
trict Court,  the  ship  and  cargo  were  decreed  to 
be  restored,  and  this  decree  was,  upon  an  ap- 
peal to  the  Circuit  Court,  affirmed ;  and  from 
the  decree  of  the  Circuit  Court  the  cause  wajs 
brought  by  appeal  to  this  court.. 

It  appears  from  the  evidence  that  during  the 
voyage  a  package,  containing  papers  respecting 
the  cargo,  directed  to  Messrs.  Hibberson  and 
Yonge.  was  thrown  overboard  by  the  adviee 
and  assent  of  the  master  and  supercargo.  The 
reason  alleged  for  this  proceeding  is  tliat  they 
were  then  chjised  by  a  schooner,  which  they 
supi^osed  to  be  a  Carthaginian  privateer.  The 
ship's  documents,  however,  were*retain-[*220 
ed,  in  which  her  Spanish  character  is  distinctly 
asserted. 

These  documents  were  as  follows:  1.  A  cer- 
tificate of  the  Spanish  consul"  at  Liverpool,  dat- 
ed the  nth  of  September,  1813,  certifying  that 
the  Piztirro  was  a  Spanish  ship,  bound  to  Corun- 
na.  2,  A  certificate  from  the  same,  of  the  same 
data,  that  Messrs.  Hughes  and  Duncan  haii 
shipped  250  tons  of  salt  on  board  the  Pizarro 
for  Corunna,  consigned  to  Messrs.  Hibberson  iS: 
Yonge.  3.  A  certificate  of  health,  dated  at 
Fernandia,  the  20th  of  December.  1813.  4,  A 
letter  from  Messrs.  Hibberson  &  Yonge,  of  the 
10th  January,  1814.  to  J.  Walton,  the  navi orat- 
or or  sea  pilot,  ordering  him  to  sail  to  Liver- 
pool. 5.  A  bill  of  lading,  signed  by  Martinez, 
the  master,  for  the  outward  cargo.  6.  The  af- 
fidavit of  Messrs.  Hibberson  &  ^  onge,  that  they 
had  shipped  the  same  cargo  on  their  own  ac- 
count, consigned  to  Messrs.  Hughes  &  Duncan, 
t&c.  7.  The  shipping  articles  from  Amelia  Is- 
land to  St.  Augustine,  or  any  other  port  in  Eii- 
rope,  and  back,  dated  the  11th  of  Januarj*. 
1814.  8.  Shipping  articles  from  Liverpool  to 
St.  Augustine,  and  back  to  Liverpool,  without 
a  date.  9.  A  license  from  the  Governor  of  East 
Florida,  authorizing  Messrs.  Hibberson  <S& 
Yonge  to  buy  a  vessel  in  the  United  States,  and 
the  copy  of  a  bill  of  sale  from  Messrs.  S.  &  \V. 
Hale,  of  New  Hampshire,  by  their  agent  Kim- 
bell,  dated  the*24th  of  February.  1813,  together 
with  an  order  of  the  governor,  of  the  6th  of 
M&rch,  1813,  naturalizing  the  ship,  or  permit- 
ting her  to  sail  under  Spanish  colors. 

*in  the  District  Court,  the  cause  was  [*230 
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heard  not  merely  upon  the  ship's  papers,  and 
the  testimony  of  the  master  and  supercargo 
(who  were  twice  examined  in  open  court),  but 
the  claimants  were  also  permitted  to  introduce 
new  proofs  and  testimony  in  support  of  their 
claim,  without  any  order  for  further  proof. 

Wittder,  for  the  appellants  and  captors.  1. 
The  proprictiiry  interest  in  the  claimants  is  not 
proved.  2.  They  are  excluded  from  the  bene- 
fit of  further  proof  by  the  spoliation  of  papers. 
The  court  below  made  no  order  for  further 
proof;  yet  it  seems  to  have  been  admitted  and 
e<»asidered  by  that  court,  and  has  crept  into  the 
transcript  of  the  record.  This  was  an  irregu- 
larit)*  which  will  be  corrected  by  the  appellate 
tribunal,  since  the  case  on  the  original  evidence 
was  free  from  doubt  or  difficulty,  and  condem- 
nation ought  to  have  ensued.  The  spoliation  of 
papers  is  not  satisfactorily  accounted  for  by  the 
master  and  supercargo,  who  have  prevaricated 
in  their  examinations;  and  the  spoliation  being 
anexplained.  inevitably  leads  to  the  exclusion 
of  further  proof,  and,  consequently,  to  condem- 
nation.    In  the  case  of  The  Ttco Brothers,^  spo- 

l.-l  Rob.  151.  See  also  The  Polly,  2  Rob.  361 ;  The 
Ri^inx  ^un,  2  Rob.  104 ;  In  this  last  case  the  master 
guilt  V  of  the  spoliation  was  excluded  from  farther 
proof  as  to  his  share  of  the  cartfo. 


liation  of  papers,  not  being  avowed  with  suffi- 
cient frankness  by  the  master,  was  held  to  de- 
stroy his  credit ;  and  the  defect  of  proof  thereby 
induced,  togetlier  with  other  circumstances, 
was  deemed  a  cause  of  condemnation.  In  the 
present  *case,  all  the  documents  relative  [*23 1 
to  the  cargo  were  thrown  overboard,  and  the 
excuse  is  the  same  which  was  rejected  by  the 
English  Court  of  Admiralty  in  Ttie  Rmnf/  Sua. 
Destroying  the  papers  which  might  show  the 
Spanish  character  of  the  cargo  could  not  di- 
minish the  danger  of  capture  by  Carthaginian 
privateers,  since  the  ship  would  still  appear  to 
be  Spanish,  and  this,  together  with  the  want  of 
documentary  evidence  as  to  the  cargo,  would 
involve  both  in  the  same  fate.  This  explanation 
of  the  suppression  of  the  papers  is,  therefore, 
weak  and  futile,  and  such  as  cannot  relieve  the 
parties  from  the  imputation  of  mala  fides.  3. 
The  claimants  contend  that  the  cargo  is  ex- 
empt from  confiscation  by  the  Spanish  treaty  of 
1795,  which  recognizes  the  rule  that  free  ships 
make  free  goods.*  But  the  term  "subjects,"  in 
the  15th  *and  16th  articles,  must  be  un-  [*232 
derstood  of  subjects  who  owe  a  pennanent  alle- 
giance to  the  crown  of  Spain,  *not  of  [*233 
mere  domiciled  merchants,  such  as  the  claim- 
ants.    A  vessel  found  without  the  documents 


1— Article  XV.— It  shall  be  lawful  for  all  and 
singular  the  subjects  of  His  Catholic  Majesty,  and 
the  eitizena^  Tfeople,  and  inhabitants  of  tbe  said  Uni t- 
e<l  Statts)  to  Bail  with  their  ships,  with  all  manner  of 
liberty  and  security,  no  distinction  being  made  who 
are  the  proprietors  of  the  merchandiftes  laden  there- 
Ofi,  fnim  any  port  to  the  places  of  those  who  now 
are,  or  hereafter  shall  be,  at  enmity  with  His  Cath- 
olic Majesty  or  the  United  States.  It  shall  be  like- 
wise lawful  for  the  subjects  and  inhabitants  afore- 
said to*  sail  with  the  ships  and  merchandiser  afore- 
meutioaedt  and  to  trade  with' the  same  liberty  and 
Security  from  the  places,  ports,  and  havens,  of  those 
who  are  enemies  of  both  or  either  party,  without 
auy  opposition  or  disturbance  whatsoever,  not  only 
directly  from  tho  places  of  the  enemy  aforemen- 
tioned, to  neutral  places  but  also  from  one  place 
heloatfingr  to  an  enemy  to  another  place  beloniring- 
toau  enemy,  whether  they  be  under  the  Juris<iio- 
tioo  of  the  same  prince  or  under  several ,  and  it  is 
hereby  stipulated  that  free  ships  shall  also  irive 
fre»Moni  to  ^oods,  and  that  everythintf  shall  be 
deemed  free  and  exempt  which  shall  be  found  on 
Ujard  the  ships  belontrinK  to  the  subjects  of  either 
of  the  contractingr  parties,  although  tbe  whole  lad- 
ing, or  any  part  thereof,  should  appertain  to  the 
enemies  of  either;  contralmnd  {foods  beinjf  always 
excepted.  It  is  also  a^'reed  that  the  same  liberty 
be  extended  to  persons  who  are  on  board  a  free  ship, 
»>  that  althouKb  they  be  enemies  to  either  party, 
they  shall  not  be  made  prisonei-s  or  taken  out  of 
that  free  ship,  unless  they  are  soldiers,  and  in  actu- 
al senioe  of  tbe  enemies. 


Articlk  XVI.— This  liberty  of  naviflratioa  and 
c-ommeroe  shall  extend  to  all  kinds  or  merchan- 
dise^  excepting  thoste  only  which  are  distinffuished 
t>y  the  name  of  contraband:  and  under  this  name 
of  contraband,  or  prohibited  broods,  shall  be  com- 
P'^hended  arms,  Kreat  iruns,  bonib^i,  with  the  fu- 
»*««  and  tbe  other  thintfs  belontf  iujf  to  thom,  can- 
iioQ-ball,  ffunpowder,  match,  plke^,  swords,  lances, 
i'pearv,  haibenis,  mortars,  petards,  {grenades,  salt- 
[>etrv,  muskets,  musket-ball,  bucklers,  helmets, 
oreast-plateH,  coats  of  mall,  and  the  like  kinds  of 
iJrm-s  proper  for  arminjr  soldiers*,  musket  rests, 
'♦elts  horses  with  their  furniture,  ^nd  all  other 
warlike  instruments  whatever.  These  merchan- 
dl-jes  whteh  follow  shall  not  be  reckoned  amonsr  con- 
traband or  prohibited  ffoods ;  that  is  to  say,  all  sorts 
01  ctorhg,  and  all  other  mtuiufaotures  woven  of  any 
wool,  flax,  sUk,  cotton,  or  any  other  materials  what- 
t'^er;  all  kinds  of  wearing  apparel,  together  with 
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Ahticulo  XV.— Se  permitlrii  &  todos  y  Ik  cada  uno 
de  los  »»iibditos  de  S.  M.  Cat6lica,  y  &  los  cludadanos 
pueblos  y  habitantes  de  dlchos  Estados,  que  puedan 
navegar  con  bus  erabareacloncs  con  toda  libertad  y 
seguridad,  sin  que  haya  la  menor  excepclon  por 
este  respecto,  aunquelos  propletarios  de  las  meroa- 
derias  cargadas  en  las  referidas  embarcacii  >nes  ven- 
gan  del  puerto  que  quieran,  y  las  traygan  destina- 
^dasd  qualquiera  plaza  de  una  potencia  uctualmente 
enem^a  ii  que  lo  sea  dcspues,  asl  deS.  M.  Catdlica 
como  de  los  Rstados  Unidos.  Se  permitir^  igualm- 
ente  A  los  siSibditos  y  habitantes  mencionados  nave- 
gar  con  sus  buques  y  mercaderias,  y  fregiientar  con 
igual  libertad  y  seguridad  las  plazas  y  puertos  de 
las  potendas  enemigas  de  las  partes  contratantes, 
0  de  una  de  ellas  sin  oposicion  ii  obstdculo,  y  de 
comerciar  no  solo  desde  los  puertos  de  dicho  ene- 
migo  A  un  puerto  neutro  directamente,  si  no  tamb- 
ien  desde  uno  onemigo  d  otro  tal,  bien  se  encuentre 
baxo  su  Jurisdicion,  0  baxo  \a  de  muchos :  y  seestl- 
pula  tainblen  por  el  uresente  tratado  que  los  bu- 
ques libres  asegurardn  igualmente  la  libertad  de  las 
mcrcaderias,  y  quo  se  Juzgar&n  libres  todos  los  efeo- 
tos  que  se  hallasen  k  bonio  de  loe  buques  que  pert- 
en  ecleseu  k  los  s^bditos  de  una  de  hw  partes  con- 
tratantes >  aim  quando  el  cargamento  por  entero  6 
prate  de  61  fuese  de  los  enemigos  de  una  de  las  dos, 
bien  entendidosin  embargo  que  el  contrabando  se 
exceptua  stem  pro.  8e  ha  convenido  asi  mlsmo  que 
la  propia  libertad  gozar&n  los  suuretos  que  pudlesen 
eiicontrarse  2i  bordo  del  buque  libre,  aun  quando 
f  uesen  enemigos  de  una  de  los  dos  partes  contra- 
tantes; y  po»' lo  tanto  no  se  podrli  haoerlos  prlslon- 
eros  ni  separarlos  de  dichos  buques  h  menos  qud  no 
tengan  la  qualidad  de  militares,  y  esto  hallandose 
en  aquella  sazon  empleados  en  el  servicio  del  ene- 
migo. 

Articulo  XVI.— Esta  libertad  de  navegacion  y 
de  oomercio  debeextenderse  4  todaespecie  do  mer- 
caderias  exceptuando  solo  las  quese  compre  lenden 
baxo  norabre  de  oontrabando.  6  de  mercaderias 
prohibidas,  quales  son  las  armas,  canon es  bombas 
con  sus  mechas,  y  demas  cosas  pertenecientes  4  lo 
mismo,  balas,  polvora,  mochas,  picas,  espadas,  lan- 
zas,  dardos,  alabarda-^,  morteros,  petardos.  grana- 
das,  salitre,  fusilcs,  balas,  escuflos,  casquetes,  cora- 
za^,  cotas  de  malla,  y  otras  armas  de  esta  especie 
propias  purar  armitra  losscildados,  portamosquetes, 
b^ndoteras,  caballos  eon  sus  armas  y  otros  instru- 
mentos  de  guerra  scan  los  que  fueren.  Pero  los 
generos  y  mercaderias  que  se  norabrar&n  ahora,'no 
so  comprehenderan  entre  los  de  conirabando  6  co- 
sas prohibidas,  i  saber :  toda  espedo  de  panes  y 
qualesquiera  otras  tolas  de  lana,  lino,  seda,  algodon, 
u  otras  qualesquiera  materias,  toda  especie  de  ves-- 
tidos  con  las  telas  de  que  se  aoostumbrad  hacer,  el 
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234*1  required  *by  tlic  17th  article  is  presump- 
tively in  the  same  situation  as  if  she  were  with- 
235*J  out  any  documents  *and  no  equivalent 
proof  can  be  admitted,  because  the  pre-existing 
236*]  law  of  nations,  and  the  practice  of  *prize 
courts  under  that  law,  though  they  exempt  neu- 
tral property  from  confiscation,  refuse  further 
proof  where  there  has  been  spoliation  of  papers 
237*]  ^ynalafide,  and  condemn  the  property 
as  enemy's.  So,  also,  m  this  case,  the  Spanish 
character  of  the  ship  cannot  be  established,  be- 
cause the  claimants  have  forfeited  the  privilege 
of  further  proof  by  the  misconduct  of  their  own 
agents,  and  consequently  cannot  furnish  the 
equivalent  testimony  required  by  the  17th  arti- 
cle. The  justifiable  inference  is,  that  the  prop- 
erty in  the  ship  and  cargo  belongs  to  the  enemy, 
or  to  citizens  of  the  United  States  trading 
238*1  *with  the  enemy,  which  it  will  not  Ix? 
pretended  is  protected  by  the  treaty. 

Key  and  the  Attoruey-Gerteral  for  the  re- 
spondents, and  claimants.  1.  Even  the  total 
want  of  papers  is  not  a  substantive  ground  of 
condemnation:  it  may  be  explained, as  Sir  Wil- 
liam Scott*  observes  in  T/u;  BeUey,  alluding  to 
the  ancient  French  law.  2.  Nor  is  the  spolia- 
tion of  papers  conclusive  to  exclude  further 
proof,  and  never  has  been  so  held  by  any  tri- 
bunal whose  decisions  this  court  will  respect.* 
In  this  case  the  stupid  and  artless  manner  in 

1—1  Rob.,  84. 

2— The  Two  Brother,  1  Rob.,  113 ;  The  Kisinv  Sun, 
2  Rob.,  89. 


which  the  agents  of  the  owners  acted  is  a  pnK>f 
that  the  latter  did  not  participate  in,  nor 
can  they  be  made  penally  responsible  for.  the 
misconduct  of  the  former.  8.  If  the  owner  of 
the  ship  was  a  domiciled  subject  of  Spain, 
the  ship,  and,  consequently,  the  cargo,  is  en- 
titled to  protection  under  the  treaty.  Com- 
mercial domicile  stamps  a  national  charac-ter 
for  every  purpose  in  the  view  of  a  court  of  prize; 
and  if  the  operation  of  the  treaty  were  con- 
fined to  Spanish  subjects  (properly  so  called), 
while  it  is  extended  to  all  persons  inhabiting  the 
United  States,  it  would  be  unaccountably  defi- 
cient in  reciprocitjr.  What  fortifies  the  con- 
trary construction  is,  that  the  term  tub^etU  is 
several  times  used  indiscriminately  in  the 
treaty  to  signify  the  inhabitants  of  both  coun- 
tries. The  purpose  for  which  the  documents 
prescribed  by  the  treaty  are  required  shows  that 
a  merelv  formal  defect  only  authorizes  deten- 
tion ancf  sending  in  for  *ad judication,  [*239 
and  if  *'  equivalent  testimony"  is  produced,  res- 
titution must  follow,  thoufi:h  the  captors  are 
exempt  from  costs  and  dama^.  Equivalent 
testimony  is  that  which  satisfactorily  proves 
the  same  thing  as  that  in  which  there  was  de- 
fective proof  before;  and  the  proof  we  have 
produced  is  testimony  more  than  equivalent. 
The  form  of  passport  alluded  to  in  the  17th 
article  is  not  annexed  to  the  treaty,  nor  is  it  to 
be  found  in  the  department  of  state.  The 
Spaniards  have  relied  on  the  good  faith  with 
which  this  country  has  always  fulfilled  its  en- 


all  species  wbereof  they  aroused  to  be  made  ;  (fold 


CO,  and  likewise  all  manner  of  apices,  salted  and 
smoked  flesh,  sal  ted  fish,  cbeese  and  butter,  beer, 
oils,  wines,  su^ans  and  all  sorts  of  salts :  and  in  gen- 
eral, all  providons  which  serve  for  the  sustenance 
of  life;  furthermore,  all  kinds  of  cotton,  hemp, 
flax,  tar,  pitch,  rones,  cables,  sails,  sail-cloths,  an- 
chors, and  any  parts  of  anchors,  also  ships'  masts, 
planks  and  wood  of  all  kind,  and  all  other  thinsrs 
proper  either  for  buildinif  or  repairiner  ships,  and 
all  other  goods  whatever,  which  have  not  been 
worked  into  the  form  of  any  instrument  prepared 
for  war,  by  land  or  by  sea.  shall  not  be  reputed  con- 
traband, much  less,  such  as  have  been  already 
wrouffht  and  made  up  for  any  other  use :  all  which 
shall  be  wholly  reckoned  among  free  goods.  As 
likewise  all  other  merohandises  and  things  which 
are  not  comprehended  and  particularly  mentioned 
in  the  foregoing  enumeration  of  contraband  goods. 
So  that  they  may  be  transported  and  carried  In  the 
freest  manner  by  the  subjects  of  both  parties,  even 
to  places  belonging  to  an  enemy,  such  towns  or 
places  being  only  excepted  as  are  at  that  time  be- 
sieged, blocked  up,  or  invested.  And  except  the 
cases  in  which  any  ship  of  war  or  squadron  snaU,  in 
consequence  of  storms  or  other  accidents  at  sea.  be 
under  the  necessity  of  taking  the  oarvo  of  any  trad- 
ing vessel  or  vessels,  in  which  case  they  may  stop 
the  said  vessel  or  vessels,  and  furnish  themselves 
with  necessaries,  giving  a  receipt,  in  order  that  the 
power  to  whom  the  salq  ship  or  war  belongs,  may 
pay  for  the  articles  so  taken,  according  to  the  price 
thereof,  at  the  port  to  which  they  may  appear  to 
have  been  destined  by  the  ship's  papers ;  and  the 
two  contracting  parties  engage,  that  the  vessels 
shall  not  be  detained  longer  than  may  be  absolute- 
ly necessary  for  their  said  ships  to  supply  themselves 
with  necessaries :  That  they  will  immediately  pay 
the  value  of  the  receipts,  and  indemnify  the  pro- 

}>rietorfor  all  losses  which  he  may  have  sustained 
n  consequence  of  such  transaction. 

"Abticlb  XVII.— To  the  end  that  all  manner  of 
dlssentions  and  quarrels  may  be  avoided  and  pre- 
vented on  one  side  and  the  other,  it  is  agreed  that  in 
case  either  of  the  parties  hereto  should  be  engaged 
in  a  war,  the  ships  and  vessels  belonging  to  the 
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oro  y  la  plata  labrada  en  moneda  6  no.  el  eetano, 
hierro,  laton,  cobre,  bronce,  carbon,  del  mismo  mo- 
do  que  la  cevada,  ei  trigo,  la  avena,  y  qualquiera 
otro  gknero  de  ie^mbres.  El  tabaoo  y  toda  la  «s^ 
pecena,  came  salada  y  ahumada,  pescado  ralado, 
queso  y  manteca,  cerveza,  aoeytes,  vinos,  azucar.  y 
toda  especie  de  eal,  y  en  general  todo  g^neru  de  pnv 
visiones  que  slrvan  para  el  sustento  de  la  vlda.  Ad- 
emas  toda  especie  de  algodon,  c4namo,  Uno,  alqui- 
tran,  pez,  cuerdas,  cables,  velas,  telas  para  velaa, 
^ncoras,  y  partes  de  oue  se  componen,  M^etites, 
tabids,  maderas  de  tooas  espedes,  y  qualeaqutera 
otras  cosasque  sirvan  para  la  constniocion  y  vepa- 
racion  de  los  buques,  y  otras  qualesquiera  materiiis 

§ue  no  tienen  la  forma  de  un  fnstrumento  prermni- 
o  para  la  guerra  por  tierra  6  por  mar,  no  serltn  re^ 
putadasdecontrabando,  y  mdnos  las  que  eaXkxi  ya 
preparadas  para  otros  usos.  Todas  las  coaas  que  t«e 
acaban  de  nombrar  deben  ser  comprehendidas  em  re 
las  mercaderias  libree,  lo  mismo  que  todaa  las  demas 
mercaderias  y  enfectoe  que  no  estiin  oompreheDdA- 
dos  y  nombrados  expresamente  en  la  enumeracion 
de  los  g^neros  de  oontrabando,  de  manera  que  po- 
drin  ser  transportados  y  oonducidoe  con  la  major 
libertad  por  los  siibditoe  de  las  dos  partes  contn^- 
tantes  k  las  plazas  enemigas,  exoepi4iando  sin  em- 
iMirgo  las  que  se  hallasen  en  la  actualidad  sitiadas, 
bloqueadas,  6  embestidas,  y  los  cases  en  que  algun 
buque  de  guerra  6  eequadra  que  porefecto  de  ave- 
rla,  6  otras  causas  se  nalle  en  necessldad  de  tomar 
los  efectos  que  oonduzca  el  buque  6  buques  de  co- 
mercio,  pues  en  tal  case  podri  detenerioe  para  apro- 
visionarse,  y  dar  un  recibo  para  que  lapotencta  cu- 
yo  sea  el  buque  que  tome  los  efectos,  loe  pa^rue  re- 
gun  el  valor  que  tendrian  en  el  puerto  adonde  se 
dirtgiese  el  propietario,  segun  lo  expreaen  sus  car- 
tas de  navegaelon  taObligandoee  las  doe  partes  con- 
tra tantee  k  no  detener  los  buques  masde  lo  que  sea 
absolutamente  neoessario  pare  aprovlsionarBe.  pa- 
gar  inmediatamente  los  redbos,  h  Indemnisar  tcKi(« 
losdanosquesufrael  propietario  a  oonsequencia 
de  semejante  suceso.. 


'^Articitlo  XVII.~A  fin  de  evltar  entre  am  has 
patres  toda  especie  de  disputas  y  queias,  se  ba  con- 
venldo  que  en  el  caso  de  que  una  de  ws  doa  poten- 
cias  se  hallase  empenada  en  una  guerra,  loabuquos 
y  bastlmentos  perteneoientes  k  los  slibditoa  6  pue- 
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giurements;  they  have  neglected  the  form,  and 
nlied  on  the  spirit  of  the  stipulation.  The  pa- 
pers produced  are,  therefore,  equivalent  to  a 
formal  passport;  and  there  is  no  rule  by  which 
they  can  be  excluded  as  there  was  no  attending 
circumstance  of  fraud  in  the  destruction  of  the 
ori^nal  documents,  and,  consequently,  the 
ca^  18  unaffected  by  that  tnala  fides  which  pre- 
cludes explanation  from  extrinsic  testimony. 


Stort,  J, ,  delivered  the  opinion  of  the  court, 
and  after  stating  the  facts,  proceeded  as  fol 
lows: 

A  preliminary  objection  has  been  taken  in 
the  areiiment  at  bar  to  the  regularity  of  the 
pmceedings  in  this  cause,  and  it  is  urged  with 
givat  earnestness  and  force  that  the  further 
pmof  was  not  admissible  except  under  an  ex- 
plicit order  of  the  court  for  this  purpose;  and 
that  the  conduct  of  the  master  and  supercargo 
in  the  suppression  of  the  documents  of  the  ear- 
so.  and  in  prevaricating  in  their  examination, 
240*]  has  *justly  forfeited  the  claim  which 
the  owners  might  otherwise  have  to  introduce 
the  further  proof. 

The  proceedmgs  in  the  District  Court  were  cer- 
taiDly  very  irregular;  and  this  court  cannot  but 
n^jei  that  so  many  deviations  from  the  correct 
prize  practice  should  have  occurred  at  so  late  a 
period  of  the  war.  The  ship's  papers  ought  to 
have  been  brought  into  court,  ana  verified,  on 
(jath,  by  the  captors,  and  the  examinations  of  the 
captured  crew  ought  to  have  been  taken  upon  the 


standing  interrogatories,  and  not  f^iva  wee  in 
open  court.  Nor  should  the  captured  crew 
have  been  permitted  to  be  re-examined  in  court. 
They  are  bound  to  declare  the  whole  truth  up- 
on their  first  examination;  and  if  they  then 
fraudulently  suppress  any  material  facts,  they 
ought  not  to  be  indulged  with  an  opportunity 
to  disclose  what  they  please,  or  to  give  color  to 
their  former  statements  after  counsel  has  been 
taken,  and  they  know  the  pressure  of  the 
cause.  Public  policy  and  justice  equally  point 
out  the  necessity  of  an  inflexible  adherence  to 
this  rule. 

It  is  upon  the  ship's  papers,  and  the  examin- 
ations thus  taken  in  preparatory,  that  the  cause 
ought,  in  the  first  instance,  to  be  heard  in  the 
District  Court;  and  upon  such  hearing  it  is  to 
judge  whether  the  cause  be  of  such  doubt 
as  to  require  furthec  proof;  and  if  so,  whether 
the  claimant  has  entitled  himself  to  the  benefit  of 
introducing  it.  If  the  court  should  deny  such 
order  when  it  ought  to  be  granted,  or  allow 
it  when  it  ought  to  be  denied,  and  the  objection 
be  taken  by  the  party  and  appear  upon  the 
record,  the  Appellate  Court  can  administer  the 
proper  relief .  *If,  however,  evidence  [*241 
in  the  nature  of  further  proof  be  introduced, and 
no  formal  order  or  objection  appear  on  the  rec- 
ord, it  must  be  presumed  to  have  been  done  by 
consent  of  parties,  and  the  irregularity  is  com- 
pletely waived.  In  the  present  dase,  n6  excep- 
tion was  taken  to  the  proceedings  or  evidence 
in  the  District  Court;  and  we  should  not,  there- 
fore, incline  to  reject  the  further  proof,  even 


RibJectB  or  people  of  the  other  party  must  be  fur- 
nished with  sea-letters  or  ptujsports.  ezpreasinK  the 
UDQe,  property,  and  bulk  of  the  ship,  as  also  the 
Dftine  and  place  of  habitation  of  the  master  or  com* 
manderof  the  said  ship,  that  It  may  appear  thereby 
thfit  the  ship  really  and  truly  belongs  to  the  sub- 
jects* of  one  of  the  parties,  which  passport  shall  be 
mtide  out  and  granted  aocordlnsr  to  the  form  an- 
nexed to  this  treaty.  Th^y  shall  likewise  be  recall- 
ed every  year,  that  is,  if  the  ship  happens  to  return 
bottie  within  the  space  of  a  year. 

"It  is  Itkewiite  arreed,  that  such  ships  being-  laden, 
an*  to  he  provided  not  only  with  pasRportii  as  above 
mentioned,  but  also  with  certificates,  containinK 
the  several  particulsrs  of  the  oargro,  the  place 
vbeoce  the  ship  sailed,  that  so  it  may  be  known 
vht/tner  any  forbidden  or  contraband  ipoods  be  on 
tN^ard  the  same:  which  certificates  shall  be  made 
oat  by  the  officers  of  the  place  whence  the  ship  sail- 
ed, in  the  accustomed  form.  And  if  anyone  sbnll 
think  it  fit  or  advisable  to  express  in  the  said  certifi- 
cate* the  person  to  whom  the  iroods  on  board  belouK* 
be  niay  fret* ly  do  so.  Without  which  requMtes  they 
nui.v  be  sent  to  one  of  the  p<irt8  of  the  other  con- 
traetinsr  party,  and  adjudged  by  the  competent  tri- 
bunal, according  to  what  Is  above  set  forth,  thatall 
tbe  circumstances  of  this  omission  having- boon  well 
examined,  they  shall  be  ad  Judged  to  be  legal  prizes, 
unless  they  shall  give  legal  satisfaction  of  their 
property  by  testimony  entirely  equivalent. 

••Akticue  XVIII.— If  the  ships  of  the  said  sub- 
H-t9,  pe«iple.  or  inhabitants,  of  either  of  the  par- 
lif^  shall  be  mot  with,  either  sailing  along  the 
<^i«<t8  or  on  the  hlah  scsas,  by  any  ship  of  war  of  the 
othfT,  or  by  any  privateer,  the  said  ship  of  war  or 
privateer,  for  the  avoiding  of  any  disoi*der,  shall 
remain  out  of  cannonshot,  and  may  send  their  boats 
ihoard  the  merchant  ship,  which  they  shall  so  meet 
with,  and  may  enter  her  to  number  of  two  or  three 
uiMn  only,  to  whom  the  master  or  commander  of 
<m4i  ship  or  vessel  shall  exhibit  his  passports,  con- 
o>riting  the  property  of  the  ship,  made  out  accord- 
in?  to  the  form  Inserted  in  this  present  treaty,  and 
the  tfbip  when  she  shall  have  showed  such  passport, 
»baii  be  free  and  at  liberty  to  pursue  her  voyage,  so 
sp  it  «liall  not  be  lawful  to  molest  or  give  her  chase 
1q  any  manner,  or  foroo  her  to  quit  her  intended 
«mr«e.'* 

Whrtit.  2. 


bios  de  la  otra,  deberftn  llevar  consigo  patentes  de 
mar  6  pasaportes  que  expresen  ol  numbre,  la  prop-- 
iedad,  y  el  portedet  butiue,  como  tambion  el  nom- 
bre  y  morada  de  su  dueno  y  oomandante  de  dioho 
buque,  para  que  de  este  raodo  conste que  pertenece 
real  y  verdaderamente  d  los  sJibditos  de  una  de  las 
di>8  partes  contri^tantes;  y  que  dlchos  pasa  portes  de- 
be  ran  expodirse  scgun  el  modeio  ad  junto  al  pres- 
ente  tratado.  Todos  los  anos  deberin  renovarse 
pstos  pasaportes  en  el  caso  de  que  el  buque  vuelva 
d  8u  pais  en  el  espacio  de  un  ano. 

*'  Igualraente  se  ha  conveindo  en  que  los  buques 
raendonados  arriba,  si  estuviesen  cargados,  deber- 
dn  llevar  no  solo  los  pasaportes  sino  tambion  certi- 
Acados  que  contengan  el  pormenor  del  cargamento, 
el  lugar  de  donde  ha  salido  el  buque,  y  la  declara- 
cion  de  las  mei*cadarias  de  contrabando  que  pudie- 
sen  hallarsea  bordo,  cuyos  certlficados  febenln  ex- 
pedirse  en  la  forma  aoostumbrada  por  los  ofielalee 
empleadosen  el  lugar  de  donde  el  uavio  se  hiciese^ 
la  vela,  y  si  se  Juzgase  {itil  y  prudente  expresar  en 
dlchos  pasaporte.**  la  persona  propietaria  de  las  mer- 
cadeiias  se  podra  hacer  libremente,.  sin  cuyos  re- 
quisites faeraconducido  a  uno  de  los  puertos  de  la 
potencia  respectiva,  k  Juzgado  por  el  tribunal  com- 
petente,  con  arrc^lo  n  lo  arriba  dicho,  para  que  ex- 
Aminadas  blen  las  circumstancias  de  su  falta,  sea 
oondenado  por  de  buena  presasi  nosatisfaciese  leg- 
almente  con  los  testlmonios  equivalentes  en  un 
todo. 

"Articut^  XVIII.— Quandoun  buque  pertene- 
ciente  4  los  dlchos  subdiros  pueblos  y  habitantes  de 
ima  de  las  dos  partem  f  uese  encontrado  navegando 
a  lo  largo  de  la  costa  6  en  plena  mar  por  un  buque 
de  guerra  de  laotra  6  por  un  corsario,  dicho  buque 
de  guerra  6  corsario,  k  flnde  evitar  todo  desorden, 
se  mantendrk  fuera  del  tiro  de  canon,  y  podr^  en- 
viar  su  chalupa  k  bordo  del  buque  mercaute,  haoer 
entrar  en  ^1  dos  6  tres  hombres  a  los  quales  enscna^ 
rk  el  patron  6  commandante  del  buque  su  pasaporte 
y  demas  documentos,  que  deberkn  ser  conformes 
a  lo  prevenido  en  el  presente  tratrado,  y  probar&  la 
propiedad  del  buque,  ydespues  de  haber  exhibldo 
semejante  pasaporte  y  documentos,  se  les  dexar4 
seguir  libremente  su  via«re,  sin  que  les  sea  lidto  el 
molestarile  nl  procurar  de  modo  alguno  darle  caza, 
{i  obligarle  k  dexar  el  rumlx)  que  seguia." 
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if  we  were  of  opinion  that  it  ought  not,  in 
strictness,  to  have  heen  admitted. 

The  objection  which  is  urged  against  the  ad- 
mission of  the  further  proof  would,  imderotlier 
circumstances,  deserve  great  consideration. 
Concealment, or  even  spoliation  of  papers,i8  not 
of  itself  a  sufficient  ground  for  condemnation  in 
a  prize  ccjurt.  It  is,  undoubtedly,  a  very 
awakening  circumstance,  calculated  to  excite 
the  vigilance  and  justify  the  suspicions  of  the 
court.  But  it  is  a  circumstance  open  to  expla- 
nation, for  it  may  have  arisen  from  accident, 
necessity,  or  superior  force ;  and  if  the  party 
in  the  first  instance  fairly  and  frankly  explains 
it  to  the  satisfaction  of  the  court,  it  deprives 
him  of  no  right  to  which  he  is  otherwise  en- 
titled. If,  on  tlie  other  hand,  the  spoliation  be 
unexplained,  or  tlie  explanation  appear  weak 
and  futile ;  if  the  cause  labor  under  heavy  sus- 
picions, or  there  be  a  vehement  presumption 
of  bad  faith  or  gross  prevarication,  it  is  made 
the  ground  of  a  denial  of  further  proof,  and 
condemnation  ensues  from  defects  in  the  evi- 
dence which  the  party  is  not  permitted  to  sup- 
ply. 

In  the  present  case  there  can  be  no  doubt 
tliat  there  has  been  a  gross  prevarication  and 
242*]  8uppres.sion  *of  testimony  by  the  master 
and  supercargo.  Nothing  can  be  more  loose 
and  unsiitisfactory  than  their  first  examin- 
ations; antl  the  hew  and  circumstantial  details 
given  upon  their  second  examinations  are  in- 
consistent with  the  notion  of  perfect  good  fahh 
in  the  first  instance.  The  excuse,  too,  for 
throwing  the  packet  of  papers  overboard  is 
certainly  not  easily  to  be  credited;  for  the 
ship's  documents  which  still  remained  on 
board  would,  in  the  view  of  a  C'arthaginian 
privateer,  have  completely  established  a  Span- 
ish character.  It  is  not.  indeed,  very  easy  to 
as.sign  an  adequate  motive  for  the  destruction 
of  the  papers.  If  the  ship  was  Spanish,  it  was, 
as  to  American  cruisers,  immaterial  to  whom 
the  cargo  belonged;  for,  by  our  treaty  with 
Spain  (treaty  of  1795,  art.  15),  declaring  that 
free  ships  shall  make  free  goods,  the  properly 
of  an  enemy  on  lx)ard  of  such  a  ship  is  just  as 


much  protected  from  capture  as  if  it  wore 
neutral.  The  utmost,  therefore,  that  this  ex- 
traordinary conduct  can  justify  on  the  part  of 
the  court  is  to  institute  a  more  rigid  scrutiny 
into  the  character  of  the  ship  itself.  If  her  na- 
tional Spanish  character  be  satisfactorily  made 
out  in  evidence,  the  spoliation  of  the  docu- 
mentary proofs  of  the  cargo  will  present  no  in- 
superable bar  to  a  restitution.  Very  different 
would  be  the  conclusion  if  the  case  stood  upcm 
the  ground  of  the  law  of  nations,  unaffected  by 
the  stipulations  of  a  treaty.* 

*Upon  a  full  examination  of  the  evi-  r*24-3 
dence  we  are  of  opinion  that  the  Spanish 
character  of  the  ship  is  entirely  sustained,  and. 
therefore,  the  claimant.s  are  entitled  to  a  de- 
cree of  restitution.  Two  objections  have  IxH^n 
urged  against  this  conclusion:  1.  That  the 
ship  is  not  d(x*umented  according  to  the  re- 
quisitions of  the  treaty  with  Spain,  and,  tliere- 
fore,  not  within  the  protection  of  that  treaty. 
2.  That  it  does  not  *appear  that  Mr.  [*244r 
Hibberson  (who  is  a  native  of  Great  Britain) 
has  ever  been  naturalised  in  the  dominions  of 
Spain,  and  therefore  he  is  not  a  subject  of 
Spain,  within  the  meaning  of  the  treaty. 

As  to  the  first  objection,  it  is  certainly  triie 
that  the  ship  was  not  furnished  with  such  a  sea- 
letter,  or  passport,  or  such  certificates  as  are 
described  in  the  17th  article  of  the  treaty.  But 
the  want  of  such  documents  is  no  substantive 
ground  for  condemnation.  It  only  justifies  t  he 
capture,  and  authorizes  the  captors  to  send  tlie 
ship  into  a  proper  port  for  adjudication.  The 
treaty  expressly  declares  that  when  ships  sbaj] 
be  found  without  such  requisites  thej'  may  lie 
sent  into  port,  and  adjudged  by  the  competent 
tribunal;  and  "that  all  the  circumstances  of 
this  omission  having  been  well  examined,  thc-y 
shall  be  adjudged  to  be  legal  prizes,  unless  tbey 
shall  give  legal  satisfaction  of  their  property  by 
testimony  entirely  equivalent."  It  isapnafent, 
from  *this  language,  that  the  omis-  [*24rS 
sion  to  comply  with  the  requisites  of  the  treaty 
was  not  intended  to  be  fatal  to  the  property. 
And,  certainly,  by  the  general  law  of  nntioiiM, 
a«  well  as  by  the  particular  stipulations  of  tbe 


1.— By  the  ancient  French  law,  spoliation  of  pa- 
pers was  a  substantive  i^round  of  conilemnatlon. 
Thus,  by  the  ordinances  of  1W3,  art.  43,  and  of  1584, 
art.  70,  the  throwlngr  overboard  of  the  charter-par- 
ty, or  other  papers  respectlnnf  the  ladingr  of  the 
vessel,  is  declared  cause  of  c^ndeninatlon.  And  by 
the  ordinance  of  Au^uBt,  1«81,  Des  Prises,  art.  6,  all 
vessels,  on  board  of  which  no  charter-party,  bills  of 
hid ingr,  or  invoices  are  to  bo  found,  are,  together 
with  their  cargoes,  declared  jirood  prize.  Doulit** 
having:  arisen  as  to  the  application  of  this  rule  of 
evidence,  in  cases  where  sufficient  papers  were 
found  reinaininM:  on  board  to  furnish  proof  of  the 

groprietarj'  interest,  the  ordinance  of  the  5th 
ept.,  1708,  was  rendered ;  by  which  It  was  pro- 
vided, that  every  ctiptured  \-es8el,  from  which  pa- 
pers have  been  thrown  overboard,  shall  be  g:(K>d 
prtze,  tog-ether  with  the  earg-o,  upon  proof  of  this 
fact  alone,  without  iXn  beinir  necessarS*  to  examine 
Into  the  nature  of  the  papers  destroj-ed,  nor  to  in- 
quire whether  sufficient  papers  were  found  re- 
maininfr  on  board  to  furnish  evidence  that  the  ship 
andtheg'oods  of  her  lading  belong-ed  to  allies  or 
friends.  But  this  decision  appearing  too  vigorous 
In  practice.  Louis  XIV.,  in  a  rescript  of  the  2d 
February,  1710,  addressed  to  the  Admiral  of 
France,  directed  the  council  of  prizes  to  apply  the 
terms  of  this  ordinance  according  to  the  |>ecu liar 
circumstances,  and  the  sulnddiary  proofs  in  each 
case.  Valin  is  of  the  opinion  that,  though  this 
rescript  escaped  the  attention  of  the  framers  of 
the  regulation  of  tlie  21st  October,  1744,  (the  «th  ar- 
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tide  of  which  is  entirely  conformable  to  th<i  or- 
dinance of  the  5th  September,  170K,)  yet  it  ouvrht  to 
be  applied  to  temper  the  rigor  of  this  article,  ac- 
cording to  clrcum8tan<*e8.  Valin,  mr  VOrtUn}- 
native^  Ih.  And,  accordinjf  to  the  authoritj'  of  a 
celeljrated  modern  Jurist  of  France,  pucb  legrula- 
tions  should  always  be  tempered  by  wiFdoni  and 
equity ;  they  are  improperly  styled  laws:  und  <-^ 
sentially  variable  pro  UmpnrihvR  ti  cauMt*.  lie 
cites  in  confirmation  of  his  opinion,  that  even  the 
want  or  suppression  of  papers  is  not  conehmivo,  a 
sentence  of  the  council  of  prizes  of  the  27th  l>e- 
cenil)er,  1779,  restorinjr  the  captured  vessel,  not- 
with^itanding  some  papers  hud  be<'n  thrown  over- 
board, it  being  proved  that  the  papers  wctc  not  of 
such  a  nature  as  to  show  the  property  eneiiiv's 
and  the  master  not  being  accessory  to  the  spolia- 
tion. See  the  opinions  of  M.  Portalis,  in  the  ea^e« 
of  the  Pigou  and  the  Statira,  1  Cranch,  S)9,  nr»tt\ 
a.  2I>,  104,  note,  a.  The  Spanish  law  as  to  h|>o1  ja- 
tlon,  is  conformable  with  that  of  France,  and  its 
application  to  the  above  case  would  probably  have 
been  urged  by  the  counsel  for  the  captors.  ui»on 
the  prin<'iple  of  reciprocity,  had  they  not  l>cen  pn ^ 
eluded  from  resortlnif  to  that  anrument  by  a 
former  decision  of  the  court,  in  tbe  case  of  the 
Nereide,  9  Cranch,  388:  a  majority  of  the  Judfieit 
being  of  opinion  that  the  principle  of  reclprocitv 
or  amicable  reta  nation  formed  no  rule  of  juditiiU 
decision  in  the  courts  of  this  country,  until  it  was 
prescrlt)ed  as  such  by  the  learislatlve  will.    /d.  4:>«. 
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treaty,  the  parties  would  be  at  liberty  to  give 
further  explanations  of  their  conduct,  and  to 
make  other  proofs  of  their  property.  If,  in- 
deed, upon  the  original  evidence,  the  cause 
should  app>ear  extremely  doubtful  or  suspi- 
cious, and  further  proof  should  be  necessary, 
the  grant  or  denial  of  it  would  rest  upon  the 
same  general  principles  which  govern  the  dis- 
cretion of  prize  courts  in  other  cases.  But  in 
the  present  aise  there  is  no  necessity  for  such 
further  proof,  since  the  documents  and  testi- 
mony now  before  us  are.  in  our  opinion,  as  to 
the  proprietary  interest  in  the  ship,  entirely 
equivalent  to  the  passports  and  sea-letter  re- 
quired by  the  treaty. 

As  to  the  second  objection,  it  assumes,  as  its 
bnsh,  that  the  term  "subjects,"  as  used  in  the 
treaty,  applies  only  to  persons  who,  by  birth  or 
naturaliziition,  owe  a  ])ermanent  allegiance  to 
the  Spanisli  government.  It  is,  in  our  opin- 
ion, very  clear  that  such  is  not  the  true  inter- 
pretation of  the  language.  The  provisions  of 
thp  treaty  are  manifestly  designed  to  give  re- 
ciprocal '  and  co-extensive  privileges  to  both 
countries;  and  to  effectuate  this  object,  the 
term  "subjects,"  when  applied  to  persons 
owing  allegiance  to  Spain,  must  be  construed 
'  in  the  same  sense  as  the  term  "citizens,"  or 
"  inhabitants,"  when  applied  to  persons  owing 
allegiance  to  the  United  States.  What  demon- 
strates the  entire  propriety  of  this  construction 
246*]  is,  that  in  the  18th  article  of  the  *treaty, 
the  terms  "subjects,"  "people,"  and  "in- 
habitants, "  arc  indiscriminately  used  as  synony- 
moas,  to  designate  the  same  persons  in  both 
«  countries,  and  in  cases  obviously  within  the 
scope  of  the  preceding  articles.  Indeed,  in  the 
language  of  the  law  of  nations,  which  is 
alwa^^  to  be  consulted  in  the  interpretation  of 
treaties,  a  person  domiciled  in  a  country,  and 
enjoying  the  protection  of  its  sovereign,  is 
dwimed  a  subject  of  that  country.  He  owes 
allegiance  to  the  country,  while  he  resides  in 
it;  temporary,  indeed,  if  he  has  not,  by  birth  or 
OHluralization,  contracted  a  permanent  al- 
legiance; but  so  fixed  that,  as  to  all  other  na- 
tions, he  follows  the  character  of  that  country. 


in  war  as  well  as  in  peace.  The  mischiefs  of  a 
different  construction  would  be  very  great;  for 
it  might  then  be  contended  that  ships  owned 
by  Spanish  subjects  could  be  protected  by  the 
treaty,  although  they  were  domiciled  in  a 
foreign  country,  with  which  we  were  at  war; 
and  yet  the  law  of  nations  would,  in  such  a 
predicament,  pronounce  them  enemiesi  We 
should,  therefore,  have  no  hesitation  in  over- 
ruling this  objection,  even  if  it  were  proved 
that  Mr.  Hibberson  was  not  a  naturalized  sub- 
ject of  Spain ;  but  we  think  the  presumption 
very  strong  that  he  had  become,  in  the  strict- 
est sense  of  the  words,  a  Spanish  subject. 

The  Spanish  charact-er  of  the  ship  being  as- 
certained, it  is  unnecessary  to  inquire  into  the 
proprietary  interest  of  the  cargo,  unless  so  far 
as  to  ascertain  that  it  does  not  belong  to  citi- 
zens of  the  United  States;  for  the  treaty  would 
certainly  not  protect  the  property  of  American 
citizens  trading  with  the  enemy  *m  [*247 
Spanish  ships.  There  is  no  presumption,  from 
the  evidence,  that  any  American  interest  is 
concerned  in  the  shipment.  The  whole  prop- 
erty belonged  cither  to  British  subjects  or  to  the 
clmmants,  and  we  think  the  proofs  in  the  cause 
verv  strongly  establish  it  to  belong  as  claimed. 

'f  he  decree  of  the  Circuit  Court  is  aflirmed 
with  costs. 

Decree  affirmed. ' 

Cited— U  Pet.  413;   Abb.  Adm.  497;    Blatchf.  Pr. 
174,  1»3,  289,  398,  415,  425,  537. 


[common  law.] 
THE  UNITED  STATES  v.  TENBROEK. 

The  act  of  Coniyress  of  the  24th  of  July,  1813,  Im- 
posing u  duty,  according  to  the  capacity  of  the  still, 
on  all  stills  employed  In  distillinur  spirits  from  do- 
mestic or  foreign  materials,  and  inflicting,  a  penalty 
of  I  too,  and  double  duties,  for  using  an^  still  or 
stlUs,  or  other  implements  in  distilling  spirituous 
liquors  without  first  obtaining  a  license,  as  n^quired 
by  the  act,  docs  not  extend  to  the  rectification  or 
purification  of  spirits  already  distilled. 


L— It  is  obvious  that  the  privilege  of  the  neu- 
tral flog  of  protecting  enemy's  property,  whether 
ci>nfen-ed  by  treaty  or  by  tho  ordinances  of  bellig- 
erent powers,  cannot  extend  to  a  fraudulent  use  of 
the  tlajf  to  cover  enemy's  property  In  the  ship  as 
well  an  th«  cargo.  The  Minerva,  1  Marriott's  Adm. 
I>-c.  2*5 ;  The  Cittade  de  Lisdoa,  6  Rob.  358  ;  The 
Eeudraught,  lb.  not«  a.  During  the  war  of  the 
American  revolution  the  United  States,  recogniz- 
ing the  principles  of  the  armed  neutrality,  exempt- 
ed by  an  ordinance  of  Congress  all  neutral  vessels 
tmm  capturot  except  such  as  were  employed  in 
carrying  contraband  goods,  or  soldiers,  to  the 
enemy:  it  was  held  that  this  exemption  did  not  ex- 
tend to  a  vessel  which  hnd  been  guilty  of  grossly 
unneutral  conduct,  in  taking  a  decided  part  with 
the  enemy,  by  combining  with  hissubjects  t/O  wrest 
out  of  the  hands  of  the  United  Strt  tes  and  of  France 
the  advantages  they  bad  acquired  over  Great 
Britain,  by  tbe  rights  of  war  in  the  conquest  of 
I>«iiiiinica.  By  tbe  capitulation  of  that  island,  all 
commercial  intercourse  with  Great  Britain  was  in- 
terdicted. In  the  ca<«e  in  question  the  vessel  was 
purchased  by  neutrals  in  London,  who  supplied  her 
with  false  and  colorable  papers,  and  assumed  on 
themBclves  the  ownership  or  the  cargo,  for  a  voy- 
&;e  fn)m  London  to  Dominica.  The  continental 
Court  of  Appeals,  in  pronouncing  the  vessel  and 
canro  liable  to  condemnation,  observed :  "  Had  she 
been  employed  in  a  fair  commerce,  such  as  wa«<  con- 
FL<tent  with  the  rights  of  neutrality,  her  cargo, 
tbough  the  property  of  an  enemy,  could  not  be 
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prize ;  because  Congress  had  said  by  their  ordi- 
nance, that  the  rights  of  neutrality  should  extend 
protection  'to  such  effects  and  goods  of  an  [♦848 
enemy.  But  if  the  neutmlity  were  violated.  Con- 
gress have  not  said  that  such  a  violated  neutrality 
shall  give  such  protection;  nor  could  they  have 
said  so  without  confounding  all  the  distinctions 
between  right  and  wrong."  The  Estern,  2  Dall.  36. 
The  only  treaties  now  subsisting  between  the 
United  States  and  foreign  powers,  containing  the 
stipulation  that  free  ships  shall  make  free  goods, 
are  the  above  treaty  with  Spain,  that  of  17SJ  with 
the  Netherlands  (which,  it  is  presumed,  still  sub- 
sist*, notwithstanding  the  changes  in  the  political 
situation  of  that  country),  and  the  treaties  with  tbe 
Barbary  states.  The  conventions  between  the  lat- 
ter and  Christian  powei"S  always  contain  the  stipu- 
lation that  the  flag  and  pass  shall  protect  the  cargo 
sailing  under  it.  In  the  memorable  case  of  The 
Nereide  (9  Cranch,  388),  it  was  contended  bv  the 
counsel  for  the  captors  that  this  stipulation  in  the 
Spanish  treaty,  taken  in  connection  with  the  law 
of  Spain,  necessarily  implied  the  converse  proposi- 
tion that  en-^my's  ships  make  enemy's  goods, 
which  is  not  expressed  in  tho  treaty.  But  this  ar- 
gument was  overruled  by  the  court,  who  held  that 
the  treaty  did  not  contsdn,  either  expressly  or  by 
implication*  a  stipulation  that  enemy's  shi|>e  shall 
make  enemy's  goods.  Id.  418;  see  Ward  on  the 
Relative  Rights  and  Duties  of  Belligerent  and 
Neutral  powers,  146. 
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249*]  ♦TERROR  to  the  Circuit  Court  for  the 
Jj  District  of  Pennsylvania. 

This  was  an  action  of  debt  commenced  in  the 
District  Court  in  Pennsylvania,  by  the  United 
States  against  the  defendant  in  error,  to  re 
cover  a  penalty  alleged  to  have  been  incurred 
for  using  a  still,  and  distilling  spirituous  liquors, 
without  having  a  license  therefor,  as  required 
bv  an  act  of  Congress  pa^ped  on  the  24th  of 
July,  1813. 

This  act  imposes  a  duty,  according  to  the 
capacity  of  the  still,  on  all  stills  employed  in 
di!«tilling  spirits  from  domestic  or  foreign  ma- 
terials, and  inflicts  a  penalty  of  $100,  and  double 
duties,  on  all  persons  who,  after  the  first  day 
of  January  then  ensuing,  should  use  any  still, 
or  stills,  or  other  implements,  in  distilling 
spirituous  liquors,  without  having  first  obtained 
a  license,  as  required  by  the  provisions  of  the 
act.  For  every  license  the  act  imposes  a  duty 
of  nine  cents  for  each  gallon  of  the  capacity  of 
the  still  employed  in  distilling  spirits  from 
domestic  materials  for  the  term  of  two  weeks, 
and  in  proportion  for  a  lonj^r  period.  And, 
on  all  stills  employed  in  distilling  spirits  from 
foreign  materials,  a  duty  of  25  cents  for  each 
gallon  of  the  capacity  of  the  still  for  the  time 
of  one  month. 

To  the  declaration,  which  was  in  the  usual 
form,  the  defendant,  in  proper  person,  plead 
nil  debet,  on  which  issue  was  joined.  It  was 
proved  on  the  trial,  and  admitted  by  the  de- 
fendant, that  he  was  the  proprietor  of  a  distil- 
lery within  the  District  of  Pennsylvania,  which 
he  used,  and  for  which  he  had  not  taken  out 
a  license,  agreeably  to  the  act  of  Congress 
250*1  *before  recited.  It  was  also  proved,  on  the 
part  of  the  defendant,  that  his  distillery  was 
not  used  in  distilling  spirits  from  domestic  ma- 
terials, but  in  rectifying  the  said  spirits  after 
they  had  been  distilled  from  domestic  materials ; 
that  he  is  not  a  distiller,  but  a  rectifier  of  spirits. 
He  contended  that  distillation  and  rectification 
of  spirits  are  distinct  vocations;  that  rectifying 
such  spirits  is  not  a  part  of  the  process  of  dis- 
tillation, but  a  mere  purification  of  the  spirits 
themselves  from  feculent  or  useless  matter;  and 
that  he  was  not  liable  to  the  penalty  of  the  act 
of  Congress.  The  attorney  for  the  United 
States  contended,  that  rectiJcation  of  spirits  in 
a  distillery  is  nothing  more  than  distillation  re- 
peated, and  in  this  repetition  the  spirits  must 
be  deemed,  and  in  fact  are,  domestic  materials. 

The  court  charged  the  jury  that  the  act  of 
Congress,  laying  duties  on  licenses  to  distillers 
of  spirituous  liquors,  did  not  apply  unless  when 
the  still  is  used  for  the  purpose  of  distilling 
spirits  from  domestic  or  foreign  materials;  and 
that  if  the  still,  or  other  implement,  be  not 
employed  in  distilling  spirits  from  domestic  or 
foreign  materials,  there  can  be  no  penalty  in- 
curr^  for  using  a  still  for  any  other  purpose,  al- 
though no  license  be  taken  out;  and  that  spirits 
cannot  be  considered  as  a  domestic  material. 
That  penal  laws  must  be  construed  strictly,  and 
must  not  be  amplified  by  intendment.  That 
whether  rectification  be  part  of  the  process  of 
distillation,  was  a  fact  to  be  left  to  the  jury. 
The  counsel  for  the  United  States  excepted  to 
this  charge.  There  was  a  verdict  and  judg- 
ment for  the  defendant. 

251*]     *The  cause  was  removed  by  writ  of 
error  to  the  Circuit  Court,   when  the  judg- 
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ment  of  the  District  Court  was  aflbmed  with 
costs. 

It  was  brought  before  this  court  by  writ  of 
error,  and  submitted  on  the  observations  of  the 
Attomey-Ckneral . 

The  Attorney -General  now  contended,  for 
the  United  States,  that  the  district  judge  ought 
not  to  have  permitted  witnesses  to  be  examined. 
It  was  no  case  for  the  application  of  the  maxim. 
guHibet  in  »ua  arte  eredendum  est.  If  the  wit- 
nesses knew  nothing  of  the  subject,  their  testi- 
mony could  not  enlighten  others.  If  they  did,, 
it  was  plain  that  their  knowledge  was  derived 
from  being  engaged  in  the  same  line  of  busi- 
ness, which  gave  them  an  interest  in  the  con> 
struction  of  the  law.  In  the  case  of  the  Cast- 
Plate  Glass  Vompanp,  ^  Chief  Baron  Eyre  declarer 
that  in  explaining  an  act  of  Parliament  no 
evidence  should  be  admitted ;  for  that  would  be 
to  make  it  a  question  of  fact  in  place  of  a 
Question  of  law.  The  judge  alone  most 
direct  the  jury  on  the  point  of  law.  In  doings 
this,  he  must  form  his  judgment  of  the  mean- 
ing of  the  legislature.,  in  the  same  manner  as  if 
the  case  had  come  before  him  by  demurrer, 
where  no  evidence  can  be  allowed.  On  demur-^ 
rer,  a  judge  may  well  inform  himself,  from, 
dictionaries  or  books,  on  the  particular  subject 
concerning  the  meaning  of  any  word.  Yet,  if 
he  does  so  at  *Nm  Ftiiis,  and  shows  [*252 
them  to  the  jury,  they  are  not  to  be  considered 
as  evidence,  but  only  as  the  grounds  on  which 
he  has  formed  his  opinion,  in  the  same  manner 
as  if  he  were  to  cite  authorities  for  the  point  of 
law  he  lays  down.  The  single  question  in  the 
present  case  was,  whether  a  person  using  a 
still  for  the  purpose  of  rectifying  spirits  is- 
within  its  true  meaning.  It  is  necessary  to  re- 
mark that  the  duty  under  this  act  waa  not 
upon  the  quantity  of  liquor  distilled  nor  upon 
its  removal.  This,  indeed,  had  been  the  case 
with  some  parts,  and  at  other  times,  with  thlA 
part  of  our  excise  system.  But  under  the  pres- 
ent act,  the  duty  was  upon  the  implement  or 
still  Itself.  To  speak  the  language  of  the  de- 
bates, it  was  upon  the  capacity,  not  the  gallon ; 
a  distinction  materially  relevant  to  a  right  un- 
derstanding of  the  point  in  controversy.  By 
the  first  section  of  the  act,  a  license  is  required 
to  be  taken  out  for  all  stills  used  for  the  purpose 
of  distilling  spirituous  liquors.  No  exception 
is  made  as  to  any  particular  kind  of  still.  The 
term  spirituous  liquors  is  so  comprehensive 
that  it  must  necessarily  include  all  liquors  that 
contain  spirits,  without  any  reference  to  the 
proportion  or  quantity  whicli  they  may  contain. 
By  the  second  section,  a  certain  amount  of  du- 
ty is  laid  on  stills  employed  in  distilling  spirits 
from  domestic  materials,  and  a  different  amount 
on  those  that  work  on  forei^  materials.  It  is 
evident  that  no  intention  existed  to  define  what 
was  meant  by  materials,  but  barely  to  discrim- 
inate between  foreign  and  domestic,  with  a 
view  to  make  the  duty  lighter  on  spirits  pro- 
duced from  *the  latter  than  on  the  [*253 
former,  according  to  the  common  policy  of  our 
legislation.  Two  points  will  be  made  for  the 
United  States:  1.  That  spirits  are  the  mate- 
rials upon  which  rectification  operates.  2.  That 
rectification  is  a  branch  of  the  process  of  distill- 
ing.    The  first  point  is  so  plain  tliat  the  defend- 
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ant  hlmflelf  must  admit  it.  The  second  alone 
opens  a  door  to  argument.  The  question  lies 
out  of  the  ordinary  track  of  legal  discussion. 
To  understand  it.  we  must  have  recourse  to 
books  of  art.  It  is  these  which  will  best  fix 
the  true  meaning  of  the  terms  distillation  and 
rectification.  We  shall  then  be  enabled  to  de- 
lermine,  if  there  be  any,  the  difference  between 
them.  Doctor  Black,  in  his  elements  of  chem- 
istry, after  speaking  of  fermentation,  says: 
"The  spirit  is  separated  more  or  less  perfectly 
from  these  substances  by  distillation,  it  being 
more  volatile  than  most  of  them,  especially  the 
acid,  mucihiginous  and  coloring  matter.  The 
water  is  but  imperfectly  separated  at  first,  on 
account  of  the  small  difference  of  volatility 
between  it  and  the  spirit.  To  reduce  the  spirit 
to  a  state  of  purity,  we  must  perform  several 
other  operations,  such  as  distilling  it  again  once 
or  twice  with  a  gentle  heat,  which  is  called 
rectifying.  By  this  we  separate  the  greater 
part  of  the  water  which  had  come  over  in  the 
first  distillation."*  Fourcroy,  in  his  elements,' 
defines  rectification  to  be  "a  second  distillation, 
in  which  substances  are  purified,  by  their  most 
volatile  parts  beins  raised  by  heat  carefully 
254*]  managed.  The  *  Attorney- Oenerai  next 
referred  to  Hall's  distiller  (which,  he  said,  was 
agreed  to  be  a  very  accurate  work  upon  this  sub- 
ject), and  to  the  Encyclopedia,  where  the  defi- 
nitions were  substantially  the  same  as  in  Black 
and  Fourcroy.  Even  the  common  dictionaries 
of  the  language,  he  said,  defined  rectification 
to  be  the  act  of  '  *  improving  by  repeated  distilla- 
tions. "  The  point  appearing  to  stand  thus  upon 
the  score  of  authority,  it  was  next  to  be  inquir- 
ed how  it  stood  upon  that  of  reason.  The  duty, 
as  the  law  so  plainly  makes  known,  \s  laid,  in  the 
broadest  manner,  upon  all  stills  used  for  distill- 
ing spirituous  liquors.  It  is  neither  graduated 
by  the  strength  of  the  spirits  product  nor  by 
tbe  simplicity  or  complexity  of  the  manufac- 
ture. The  first  process  in  distillation  is  under- 
stood to  be  that  in  which  the  wash  is  put  into 
the  still.  From  this  low  wines  are  drawn,  or 
spirits  of  an  inferior  quality.  From  a  case  in 
AnHtruther,  558,  it  would  seem  that  in  Eng- 
land the  first  duty  attaches  on  the  wash  before 
distillation.  For  a  still  employed  in  the  first 
process,  it  was  on  all  hands  admitted  that  a  li- 
cense must  be  taken  out.  The  inferior  spirits  so 
drawn  do  not  constitute  marketable  spirits.  A 
second  process  is  then  used.  This  consists,  for 
the  most  part,  in  putting  them  into  a  smaller 
still  called  a  doubter.  From  the  doubler  they 
come  out,  having  the  quality  of  common  mar- 
ketable spirits.  A  license  ought  surely  to  be 
taken  out  for  a  still  so  employ^,  call  it  a  doub- 
ler or  by  any  other  name.  But  the  original 
matter,  or  material,  is  here  clearly  out  of  view, 
for  it  went  into  the  first  still,  ^othin^  but  the 
g>irits  extracted  from  it  were  earned  over 
255*]  *to  the  doubler.  Does  not  this,  then, 
establish  the  point  that  inferior  spirits  may 
become  domestic  materials  under  the  act?  It 
cannot,  with  any  show  of  reason,  be  pretended 
thiU  they  have' lost  the  properties  of  matter 
merely  by  being  separated  from  substances  with 
which  they  were  primarily  combined.  Between 
the  derivatives  of  matter  and  materials  it  would 

l.-B]Bck*s  Chemistry,  vol.  3,  p.  24. 
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be  strange  indeed  to  attempt  any  distinction,  aa 
applicable  to  the  case  under  consideration.  The 
spirits  extracted  by  the  doubler  are  understood 
to  be  ^nerally  about  proof.  For  various  pur- 
poses It  is  necessary  to  increase  their  strength. 
This  is  effected  by  a  third  or  fourth  distillation 
generally,  though  not  necessarily,  in  the  same 
stills.  By  this  process,  not  only  is  the  strength 
raised,  but  the  purity  is  increased.  Now,  in 
what,  may  it  be  asked,  does  this  operation  differ 
from  the  second  process  in  the  doubler?  Spir- 
its of  an  inferior  strength  are  the  materials  of 
distillation  in  the  one  case  and  in  t  he  other.  The 
last,  and  any  similar  subsequent  operations, 
may  be  called  rectifications.  But  they  are  dis- 
tillations, too.  They  impart  to  the  spirits  more 
strength  as  well  as  more  purity.  It  is  just  so 
with  the  second  process  in  the  doubler.  It  may, 
perhaps,  be  said,  that  these  subsequent  pro- 
cesses are  all  carried  on  by  the  rectifier,  on  spir- 
its previously  distilled.  That  it  is  done  merely 
to  fit  them  for  combination  with  other  materials 
of  which  mixtures  are  made  by  persons  not 
distillers,  and  that  in  such  process  extraneous 
matter  is  often  introduced  with  a  view  to  great- 
er purity.  To  this  it  may  be  answered,  first, 
that  these  processes  in  nowise  destroy  the 
'character  of  distillation,  as  they  do  not  [*25G 
necessarily  prevent  an  augmentation  in  the 
strength  of  spirits;  and,  secondly,  that  the  intro- 
duction of  extraneous  matter  is  not  confined  to 
the  higher  process  of  distillation,  as  water,  char- 
coal, and  other  ingredients,  are  not  imfrequent- 
ly  used  in  the  process  by  which  low  wines  are 
converted  into  proof  spirits.  Suppose  a  patent 
to  be  taken  out  for  carrying  on  the  original  pro- 
cess as  well  as  rectification  in  the  same  still, 
how  can  the  duty  be  made  to  attach  even  in  the 
case  of  the  doubler,  except  on  the  hypothesis 
assumed  for  the  United  States?  It  would  be 
diflScult,  if  not  impracticable,  to  fall  upon  any 
other  mode.  Again,  the  duty  on  stills  is  prop- 
erly considered  as  a  commutation  for.  that  which 
might  have  been  laid  upon  the  liquor.  Is  it  not, 
therefore,  as  just  that  the  duty  should  be  paid 
upon  the  still  when  used  to  produce  rectified 
spirits  as  when  it  is  used  to  produce  any  other 
kind  of  spirits?  The  English  statutes  m  pari 
materia  will  be  found  to  countenance  the  doctrine 
contended  for  on  the  part  of  the  United  States; 
particularly  that  of  2  (Jeo.  III.,  ch.  5,  from  the 
twelfth  section  of  which  it  appears  that  the 
rectifier  who  distills  spirits  and  the  common  dis- 
tiller are  considered  the  same.  Several  of  the 
other  sections  would  also  show  that  rectification 
and  distillation,  when  an  increase  of  strength  was 
the  object,  were  used  as  equivalent  terms.  The 
system,  in  England,  contemplated  the  laying  of 
a*  duty  first  on  the  low  wines,  and  then  on  the 
spirits  distilled  from  them.  So  Congress,  with 
like  equity,  may  have  intended  to  impose 
*a  duty  first  upon  the  still  when  used  [*257 
in  the  original  manufacture  of  spirits,  and 
again  on  its  use  in  the  manufacture  of  spirits  of 
a  higher  proof.  So  far  is  such  a  principle  from 
being  at  all  repugnant  to  the  general  theory  of 
American  taxation,  that  it  is  sanctioned  by  the 
whole  analogy  of  our  impost  revenue.  Thus, 
under  the  present  tariff,  iron  in  bars,  iron  in 
sheets,  and  iron  in  bolts,  is  each  charged  with 
a  different  duty.  Leather  in  different  forms, 
as  in  boots,  saddles,  caps,  slippners,  pays  differ- 
ently.    The  duty  levied  upon  imported  spirits 
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is  graduated  according  to  the  degree  of  proof. 
Brown  sugars,  white  sugars,  lump  sugars,  pow- 
dered sugars,  are  all  subject  to  different  rates. 
Tobacco,  under  its  different  foims  of  manu- 
facture, is  chargeable  with  different  duties, 
and  the  list  might  easily,  if  it  were  necessary, 
be  extended.  Other  nations  have  refined  some- 
what more  upon  the  principle.  Mr.  Brougham, 
in  his  Colonial  Policy,  mentions  that  there  was 
once  a  particular  sauce  for  tish  used  in  Holland 
which  was  made  to  pay  no  less  than  thirty  dif- 
ferent duties  of  excise;  a  provident  decree 
against  the  luxury  of  the  palate,  among  a  peo- 
ple as  renowned  for  frugality  sm  riches.  Yet  it 
may  be  that  this  sauce  was  a  leas  noxious  super- 
fluity than  the  liquor  of  tiie  still.  Revenue 
laws  are  to  be  construed  and  applied  with  great 
exactness.  Tliey  are  framed  f (m*  the  security  of 
great  national  interests,  and  the  effect  of  such 
laws,  founded  on  considerations  of  public  poli- 
cy, is*  not  to  be  weakened  by  a  minute  tender- 
ness to  hardsliips,  real  or  supposed,  in  particu- 
258*]  lar  instances.  It  is  also  a  *good  rule, 
where  doubts  exist  in  a  revenue  case,  to  lean  in 
favor  of  the  revenue.  ^ 


DuvALL,  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as 
follows: 

The  court,  in  considering  this  question,  must 
be  governed  by  the  language  of  the  act  of  Con- 
gress of  the  24th  July,  1813.  By  this  act  a 
specific  duty  is  laid  on  licenses  to  stills  em- 
ployed in  distilling  spirituous  liquors  from  do- 
mestic or  foreign  materials,  and  a  penalty  is 
inflicted  for  distilling  without  a  license. 

The  distillation  of  spirituous  liquors  is  per- 
formed by  a  double  process:  by  the  application 
of  heat  to  a  still  containing  the  material.  The 
product  of  the  first  process,  after  running 
through  the  still,  is  commonly  called  low  wines, 
or  singlings;  the  low  wines  undergo  a  second 
process  of  distillation,  by  which  spirits  are 
produced;  they  are  to  be  proof  of  the  first, 
second,  third,  or  fourth  degree,  as  defined  and 
required  by  law.  These  are  marketable,  and 
here  the  process  ends.  The  material  from 
which  the  spirits  are  extracted  appears  to  be  the 
object  of  the  law.  The  rectification  or  purifi- 
cation of  spirits,  after  their  distillation  has  been 
complete,  in  order  to  fit  them  for  certain  pur- 
poses of  combination  with  other  materials,  is  no 
part  of  the  process  of  distillation,  and  is  not  a 
breach  of  the  provisions  of  the  act  of  Congress. 
The  distillation  of  spirits,  and  the  rectification 
of  them  after  they  arc  distilled,  appear  to  be 
distinct  and  separate  acts.  No  duty  is  specifi- 
259*J  cally  *laid  by  law  on  the  rectification 
of  spirits,  nor  does  it  appear  that  any  was  con- 
templated; and,  if  the  process  is  confined  to 
the  rectification  of  spirits  already  distilled,  no 
penalty  is  incurred,  although  a  license  is  not 
previouslv  obtained.  It  was  evidently  the  in- 
tention of  the  legislature  to  exact  one  duty  only 
on  the  distillation  of  spirits. 

It  is  the  opinion  of  this  court  that  there  is  no 
error  in  the  judgment  of  the  Circuit  Court. 

This  opinion  is  given  on  the  request  of  the 
Attorney-General,  it  being  probable  that    the 


1.— The  Betty  Catbcart,  1  Rob.  220;    1  Bl.  Com. 
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same  question  may  frequently  occur.  But,  as 
this  cause  is  improperly  brought  before  this 
court  by  writ  of  eiror,  having  l)eeu  first  carried 
from  the  District  to  the  Circuit  Court  by  the  same 
process,  it  is  dismissed.* 

Writ  of  error  dismissed. 


Aff'g— Pet.  C.  C.  180. 

Cited— 12  Pet.  144 ;  14  Pet.  621. 


J.  C.  F.  CHIRAC 

V. 

THE  LESSEE  OF  A.   F.  CHIRAC  et  as.. 

J.  B.  C,  a  native  of  France,  migrated  into  the 
United  Statos  in  1793,  and  became  domiciled  In 
Maryland.  On  the  aJd  September,  17fl6,  he  took  the 
oaths  of  citisensblp  accoraing  to  an  act  of  Assembly 
of  Muryluud,  passed  In  1779,  and  the  next  tlay  re- 
ceived a  conveyance  *in  fee  of  lands  in  that  L*260 
state.  On  the  6th  July,  17flS,  he  was  naturalized 
under  the  laws  of  the  Lnited  States;  and,  in  July, 
1799,  died  intestate,  leaving:  no  legitimate  relations, 
other  than  the  plnintilTs  in  ejectment,  who  were 
natives  and  residents  of  France.  Upon  the  suppo- 
sition that  the  lands  were  eecheatable,  the  state  of 
Maryland  conveyed  them  to  his  natural  son,  J.  C.  F. 
C,  with  a  saving  of  the  rh^hts  of  all  persons  claim- 
ing by  devise  or  descent  from  the  intestate ;  under 
which  grant  J.  C.  F.  C.  took  possession  of  the  lands, 
and  remained  in  possession  until  the  ejectment  was 
brought.  In  March.  1809,  the  defendants  in  error, 
the  heirs  at  law  of  J .  IJ.  C,  French  subjects,  brought 
an  action  ot  ejectment  for  the  lands  in  question; 
and,  in  Mav,  1815,  obtained  a  verdict  in  their  favor, 
and  a  judgment  thercfon,  which  was  affirmed. 

It  was  held  that  the  power  of  naturalization  la 
exclusively  in  Congress,  but  that  the  treaty  of 
amity  and  commerce  between  the  United  States 
and  France,  of  1778,  art.  11,  enabled  the  subjects  of 
France  to  purchase  and  hold  lands  in  the  United 
States. 

Qucere.  What  was  the  effect  of  this  treaty  under 
the  confederation  ? 

J.  U.  C.  having  died,  seized  in  fee  of  the  lands  In 
question,  his  heirs  being  French  subjects,  the 
tr^.ty  of  1778  having  been  abrogated  and  the  act  of 
Maryland  of  1789,  permitting  the  lands  of  a  Fr<2Dch 
subject,  who  had  become  a  citizen  of  Maryland,  <ly- 
ing  intestate,  to  descend  on  the  next  of  kin  bof  ng- 
non-naturalized  Frenchmen,  with  a  proviso  vesting 
the  laud  in  the  state,  if  the  French  heirs  i«hould  not^ 
within  ten  years,  become  resident  citizens  of  the 
state,  or  convey  the  lands  to  a  citizen :  It  was  de- 
termined, that  the  time  for  the  i)erformanoe  of  this 
condition  having  expired  before  the  action  was 
brought,  the  estate  was  terminated,  unless  sup- 

Kortcd  in  some  other  manner  than  by  the  act  of 
laryland. 

But  the  convention  of  1800,  between  the  United 
States  and  France,  enabling  the  people  of  onec«*un- 
try  holding  huids  in  the  other  to  dispose  of  the 
same  by  testament,  or  otherwise,  and  to  Inherit 
lands  in  the  respective  countries  without  being 
obliged  to  obtain  letters  of  naturalization,  it  -was 
held  that  it  rendered  the  performance  of  this  con- 
dition a  useless  formality,  and  that  the  conven- 
tional rule  applied  equally  to  the  case  of  those  who 
took  by  descent,  under  the  act,  as  to  those  w^ho 
acquired bv  purcha>c,  without  its  aid. 

The  furtlier  stipulation  in  the  convention  "  that 
in  cose  the  laws  of  either  of  the  two  states  should 
restrain  strangers  from  the  exercise  of  the  rights  of 
property  with  respect  to  real  estate,  such  real  es- 
tate may  be  sold,  or  otherwise  disposed  of,  to  citi- 
zens or  inhabitants  *of  the  country  where  it  [^3861 
may  be,"  was  held  not  to  affect  the  rights  of  a 
French  subject  who  takes,  or  holds,  by  the  conven- 
tion, so  as  to  deprive  him  of  the  power  of  selling-  to 

ft— Vide  7  Cranch,  108,  The  United  States  v.  Good- 
win; Ih.  287,  The  United  States  v.  Gordon  et  al., 
in  which  cases  it  was  determined  that  a  writ  of  er- 
ror does  not  lie  to  c»irry  to  the  Supreme  Court  a 
civil  cause  which  has  been  carried  from  the  Dlistiict 
Court  by  writ  of  error. 
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dtisens  of  thl*  country;  and  was  held  to  give  to  a 
French  subject,  who  hud  acquired  lands  by  descent, 
or  de\i*e  (und,  perhaps,  in  any  other  manner),  the 
rigrht,  during  life,  to  sell,  or  otherwise  dispose 
thereof,  if  \ying  in  a  state  where  lands  purchased 
by  an  alien,  generally,  would  be  immediately  cis- 
cbeatAble. 

Although  the  convention  of  1800  has  expired  by 
it^own  limitation,  it  was  determined  that  the  in- 
stant the  descent  was  cast  on  a  French  subject  dur- 
ing its  continuance  bis  rights  became  complete 
under  it,  and  could  not  be  affected  by  its  subse- 
quent expiration. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Maryland. 

John  Baptiste  Chirac,  a  native  of  France,  mi- 
grated into  the  United  States  in  the  year  1798, 
and  settled  in  Maryland.  On  the  22d  of  Sep- 
tember, 1795,  he  took  the  oaths  of  citizenship, 
according  to  the  form  prescribed  by  an  act  of 
Assembly  of  the  state  of  Maryland,  pa'^sed  in 
the  year  1779,  and  the  next  day  received  a 
conveyance  in  fee  of  land  lying  within  that 
state. 

On  tlie  6th  of  July,  1798,  he  was  naturalized 
as  prescribed  by  the  laws  of  the  United  States  ; 
and,  in  July,  1799,  he  died  intestate,  leaving 
no  legitimate  relations  other  than  the  plaintiffs, 
who  are  natives  and  residents  of  France. 

Supposing  the  lands  of  which  he  died  seized 
to  be  et^heatable,  the  state  of  Maryland  con- 
veyed them  to  John  Charles  Francis  Chirac,  his 
natural  son,  with  a  saving  of  the  rights  of  all 
persons  claiming  by  devise  or  descent  from  the 
intestate.  Under  this  act,  John  Charles  Fran- 
cis Chirac  took  possession  of  the  land  of  his 
father,  and  has  remained  in  possession  ever 
since. 

262*]  ♦In  March,  1809,  the  defendants  in 
error,  who  arc  the  heirs  at  law  of  John  Baptiste 
Chirac,  and  subjects  of  the  King  of  France, 
brought  their  ejectment  for  the  land  of  which 
their  ancestor  died  seized  ;  and  in  May,  1815, 
under  the  instruction  of  the  court,  to  which  ex- 
ceptions were  taken,  obtained  a  verdict  in  their 
favor,  on  which  a  judgment  was  rendered; 
which  judgment  is  now  oefore  the  court  on  a 
writ  of  error. 

The  act^f  Assembly  of  the  state  of  Maryland, 
on  the  con.struction  of  which  the  cause  mainly 
turned,  was  passed  in  1780,  and  is  entitled  "An 
act  to  declare  and  ascertain  the  privileges  of  the 
subjects  of  France  residing  within  this  state." 
The  Ist  section  gives  to  French  subjects  the  ca- 
pacity of  holding  lands  within  the  .state,  on  cer- 
tain conditions.  The  2d  section  gives  to  those 
subjects  who  may  be  resident  in  the  state  all 
the  rights  of  free  citizens  thereof.  The  3d  sec- 
tion contains  a  pioviso  restricting  and  limiting 
the  privileges  c ranted  by  the  act,  and  declaring 
tbatnothi  '  therein  contained  "  shall  be  con- 
strued t  grant  to  those  who  shall  continue  sub- 
jects f  His  Most  Christain  ^lajesty,  and  not 
qu*i]ify  themselves  as  citizens  of  this  state, 
any  right  to  purchase  or  hold  lands,  or  real  es- 
tate, but  for  their  respective  lives,  or  for  years." 
The  4th  section  enacts,  that  if  any  French  .sub- 
ject who  shall  become  a  citizen  of  Maryland 
"shall  die  intestate,  the  natural  kindred  of 
such  decedent,  whether  residing  in  France  or 
elsewhere,  shall  inherit  his  or  her  real  estate, 
in  like  manner  as  if  such  decedent  and  his 
kindred  were  the  citizens  of  this  state,"  with 
263*]  a  proviso,  that  *whenever  any  French 
subject  shall,  by  virtue  of  the  act,  become  seized 
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in  fee  of  any  real  estate,  his  or  her  estate,  *'  after 
the  term  of  ten  years  be  expired,  shall  vest  in  the 
state,  unleas  the  person  seized  of  the  same  shall, 
within  that  time,  either  come  and  settle  in,  and 
become  a  citizen  of  this  state,  or  enfeoff  thereof, 
some  citizen  of  this  or  some  other  of  the  United 
States  of  America." 

Harper,  for  the  plaintiff  in  error,  and  the  de- 
fendant in  the  court  below.  1.  The  act  of 
Congress  abrogating  the  French  treaties,  in 
consequence  of  the  non-fulfillment  of  their  stip- 
ulations by  France,  and  the  second  article  of 
the  convention  of  1800,  stipulating  for  further 
negotiation  respecting  the  claims  of  the  United 
States  for  indemnities,  and  respecting  the  revival 
of  the  treaties,  drew  after  them  a  virtual  repeal  of 
the  act  of  Maryland  of  1780,  that  act  being 
founded  on  the  reciprocity  stipulated  by  the 
treaties.  The  intervention  of  the  local  legisla- 
tures was  deemed  necessary  to  carrj'  into  effect 
treaties  made  by  the  national  government  un- 
der the  confederation.  The  legislature  of 
Maryland  understood  it  to  have  lieen  so,  for 
their  act  is  not  a  literal  transcript  of  the  treaty 
of  1778;  it  limits  and  controls  the  reciprocity 
stipulated  by  the  treaty.  As  nobody  at  that 
period  could  conceive  the  possibility  that  we 
should  ever  cease  to  maintain  the  relations  of 
friendship  and  alliance  with  France,  no  time 
for  the  duration  of  the  act  was  limited;  but 
when  the  treaty  was  annulled  the  act  fell  with 
it.  Consequently,  the  heirs  of  John  Baptiste 
Chirac  had  no  *iuherifable  quality.  2.  [*204 
He  acquired  no  capacity  to  hold  by  his  nat- 
uralization under  the  local  law,  since,  by  the 
constitution,  Congress  alone  has  the  power  of 
prescribing  uniform  rules  of  naturalization ;  and 
the  act  of  Maryland  is  a  general  naturaliza- 
tion law,  not  a  special  act  authorizing  aliens  to 
hold  lands,  or  conferring  other  particular  privi- 
leges. If  the  states  could  make  such  a  law, 
the  constitution  of  tlie  United  States  would  be 
completely  evaded ;  as  the  citizens  of  one  state 
are  entitled  to  all  the  privileges  and  immunities 
of  citizens  in  every  other  state.  3.  The  heirs 
of  John  Baptiste  ('hirac  have  not  conformed  to 
the  provisions  of  the  act  of  Maryland  by  settling 
in  the  state  and  Incoming  citizens,  nor  by  en- 
feoffing some  person  of  the  lands  within 
ten  years  from  the  time  when  they  became 
seized;  and,  consequently,  their  right  was  gone 
before  the  ejectment  was  brought.  The  term 
fuHzin  in  the  act  means,  not  a  seizin  in  fact,  a 
]}edi»  pnmmo,  but  a  legal  seizin ;  and  the  ten 
years'  limitation  begins  to  run  after  the  seisin 
in  law.  The  technical  word  enfeoff,  as  here  used, 
merely  refers  to  the  alienation  of  the  land, 
which  mav  be  by  bargain  and  sale,  or  any  other 
usual  mode  of  conveyance  known  in  the  state; 
and  it  was  not  necessary  that  they  should  come 
into  the  state  in  order  to  execute  any  of  these 
conveyances,  or  even  to  make  a  feoffment. 

Winder  and  Mercer,  contra.  1.  The  con- 
stitution of  the  United  States,  and  the  laws 
made  under  it,  do  not,  ipso  jure,  repeal  a  state  law 
relative  to  the  same  matter,  but  only  annul  such 
parts  of  the  latter  as  are  inconsistent  with  the 
former.  The  respective  *states  still  [*265 
preserve  the  right  of  making  naturalization 
laws,  giving  certain  civil  rights  to  foreigners, 
without  conferring  universjil  political  citizen- 
ship. 2.  The  act  of  Maryland  was  not  founded 
on  the  treaty  merely;  the  legislature  had  other 
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pbjectfl  of  policy  in  view  than  a  mere  compliance 
with  the  stipulations  of  the  treaty ;  the  continu- 
ance of  the  act  was  wholly  independent  of  the 
treaty.  It  is  a  part  of  the  code  of  Maryland, 
abstracted  from  the  treaty,  and  would,  exist 
with  or  without  the  treaty.  It  consequently 
remained  in  full  force  and  vigor  notwithstand- 
inff  the  abrogation  of  the  French  treaties  in 
17v8.  The  time  of  limitation  contained  in  the 
act,  within  which  the  party  is  obliged  to  come 
and  reside  in  a  state,  or  to  enfeoff  a  citizen, 
does  not  refer  to  a  mere  seizin  in  law.  The 
term  "seized."  if  unconnected  with  other  ex- 
pressions qualifying  its  import,  might,  indeed, 
imply  a  legal  seizin  only;  but  with  the  injunc- 
tion to  "  enfeoff,"  it  necessarily  imports  a  seizin 
in  fact,  because  such  a  seizin  is  necessary  to  en- 
able the  party  to  make  a  feoffment.  4.  But 
the  convention  of  1800,  which  was  concluded 
whilst  the  defendant  in  error  held  an  estate  in 
fee-simple  under  the  act  of  Maryland,  deter- 
minable by  their  failure  to  comply  with  one  of 
the  alternative  conditions  contained  in  that  act, 
is  conclusive  of  this  cause.  That  convention 
enables  the  citizens  of  both  countries  to  dispose 
by  testament,  donation,  or  otherwise,  of  their 
property,  whether  real  or  personal,  situate  in 
the  territories  of  either,  to  whomsoever  they 
please;  and  to  succeed  as  heirs  ab  intetkUo, 
206*]  *without  b^n^  naturalized.  ^  The  first 
clause  of  the  article  gives  a  new  power  to  dis- 
pose of  property  held  by  citizens  of  either 
country  in  the  dominions  of  the  other,  viz. ,  the 
power  to  dispose  by  testament  or  in  any  other 
manner.  It,  of  course,  repeals  so  much  of  the 
act  of  Maryland  as  restricts  the  power  of  dis- 
posing to  the  mode  of  feoffment  only;  and  not 
only  does  not  prescribe  any  period  of  time  with- 
in which  it  is  to  be  done,  but  necessarily  gives 
the  life-time  of  the  party,  since  it  allows  a  dis- 
position by  last  will  and  testament,  which  can 
only  take  effect  after  the  death  of  the  party. 
The  second  clause  places  the  citizens  of  both 
countries  in  the  same  predicament  as  to  inherit- 
ances as  if  they  were  naturalized.  The  defend- 
ants in  error  were,  by  the  laws  of  the  state, 
heirs  to  John  Baptiste  Chirac,  subject  to  a 
liability  to  have  their  estate  defeated  unless 
tliey  became  naturalized.  This  clause  super- 
seded the  necessity  of  naturalization,  or,  rather, 
naturalized  them  for  this  particular  purpose. 
The  further  stipulation  "that  in  case  the  laws 
of  either  of  the  two  states  should  restrain 
strangers  from  the  exercise  of  the  rights  of 
property  with  respect  to  real  estate,  such  real 
estate  may  be  sold,  or  otherwise  disposed  of,  to 
citizens  or  inhabitants  of  the  country  where  it 
may  be,"  can  only  refer  (o  the  laws  made  by 
the  two  contracting  parties,  t.  e,,  France  and 
the  United  States;  not  any  particular  state  of 
our  domestic  confederacy;  for  the  states  of  the 
Union,  as  separate  and  independent  sovereignties 
207*]  are  not  included.  *No  act  of  theirs 
could  affect  the  convention.  It  is  to  them  the 
supreme  law ;  and  no  state  law  incompatible  with 
it  can  be  valid ;  therefore,  that  part  of  the  act 
of  Maryland  which  prescriljes  only  one  mode 
of  disposing  of  real  property  belonging  to 
Frenchmen  is  void.  The  treaty  secures  the 
right  to  dispose  of  it  in  any  mode. 
Martin,   in   reply.     1.  It  is  a  general   rule 

1.— Art.  7th. 
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adopted  by  sovereign  states  that  the  real  prop- 
erty within  their  dominions  should  not  be 
owned  by  aliens;  not  that  this  universal  rule  is 
considered  as  a  deprival  of  property,  the  suffer- 
ing a  penalty,  or  the  incurring  of  a  forfeiture, 
but  as  an  alraolute  disability  to  acauire,to  hold, 
and  to  enjoy  the  property,  founded  upon  rea- 
sons of  public  policy. '  The  act  of  Maryland 
merely  dispenses  with  this  rule  to  a  certain  ex- 
tent, and  upon  certain  conditions  ;  it  does  not 
inflict  any  penalty  or  forfeiture  on  the  kindred 
of  the  decedent;  nor  create  in  them  any  disa- 
bilities; nor  deprive  them  of  any  property; 
nor  infringe  any  of  their  rights  whatsoever. 
Consequently,  they  must  show  that  they  have 
strictly  complied  with  the  terms  on  which  this 
boon  has  been  granted.  %,  The  moment  the 
French  subject,  on  whom  the  act  confers  a 
capacity  to  hold,  dies,  his  kindred  inherit;  and 
the  moment  the  kindred  inherit,  they  become 
seized  in  fee;  and  the  moment  they  become 
seized  in  fee.  the  time  of  limitation  benns  ta 
run,  within  *which  they  must  either  [*20S 
come  afld  settle  in  the  state,  &c..  or  enfeoff  a 
citizen.  The  policy  of  the  legislature  in  pre- 
scribing this  limitation  was,  that  not  more  than 
ten  years  should  elapse  from  the  decease  of  the 
French  proprietor,  before  the  lands  should 
again  be  held  and  owned  by  a  citizen,  whose 
interest  it  might  be  to  cultivate  and  improve 
the  same  for  the  benefit  of  the  community.  It 
was,  therefore,  perfectly  immaterial  by  what 
technical  mode  of  conveyance  the  property 
should  be  conveyed,  and  whether  the  seizin  of 
the  heirs  should  be  a  seizin  in  fact,  or  a  legal 
seizin.  The  conveyance  might  be  by  any  suffi- 
cient deed;  and  even  a  feoffment  might  be  made 
by  an  attorney,  without  obtainii!ig  actual  pos- 
session. 8.  The  stipulation  in  the  convention 
of  1800  does  not,  of  itself,  give  to  French  citi- 
zens property  which  they  had  not  before,  nor 
enlarge  or  after  their  estates  in  the  lands  held 
by  them.  They  must  have  been  legally  entitled 
to  property  when  the  convention  look  place,  or 
must  have  legally  acquired  it  afterwaras.  The 
ancestor  of  the  defendants  in  error  had  in  his 
life-time  a  fee-simple,  and  died  seized  -thereof; 
but  of  this  estate  he  was  seized,  not  as  a  French 
citizen,  but  as  a  citizen  of  Maryland :  and  upon 
his  death  his  heirs,  being  aliens,  could  have  had 
no  legal  claim  to  the  property,  and  it  would 
have  escheated  to  the  state  had  it  not  been  for 
the  act  of  Maryland.  Under  that  act  they  be- 
came seized  of  an  estate  in  fee-simple,  but  con- 
ditional and  liable  to  be  defeated,  unless  they 
complied  with  the  terms  of  the  act.  Had  they, 
within  the  ten  years,  become  citizens  of  the 
state,  they  woula  not  have  wanted  the  protec- 
tion *of  the  treaty,  for  their  property  [*260 
would  have  been  protected  as  that  of  citizens. 
Had  they,  within  the  same  time,  enfeoffed  a 
citizen,  the  estate  would  have  vested  in  him, 
and  the  protection  of  the  treaty  would  have 
been  equally  superfluous.  As  the  heirs  per- 
formed neither  the  one  nor  the  other  of  these 
alternative  conditions,  their  estate  was  defeated 
at  the  expiration  of  the  term  of  ten  years,  and 
became  vested  in  the  state.  From  that  time  the 
defendants  in  error  have  not  been  seized  of  aziy 
estate  to  be  operated  on  by  the  convention ;  ana, 

1.— 1  Dao.  Abr.,  Alien.  Letter,  o.  18S,  In  Notts, 
Parker,  144:  5  Brown's  Parl.Cas.  91 ;  The  Attorney- 
Oeneral  v.  Duplessls. 
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consequently,  it  can  give  them  no  right  to  re- 
cover the  lands  either  from  the  state  or  from 
the  plaintifif  in  error,  who  claims  imder  the 
state. 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  first  point  made  by  the  plaintiff  in  error 
is,  that  the  estate  of  which  John  Baptiste  Chirac 
died  seized  was,  in  his  life-time,  escheatable,  be- 
cause it  was  acquired  before  he  became  a  citi- 
zen of  the  United  States;  the  law  of  the  state 
of  Maryland,  according  to  which  he  took  the 
oaths  of  citizenship,  bemg  virtually  repealed  by 
the  constitution  of  the  United  States,  and  the 
act  of  naturalization  enacted  hj  Congress. 

That  the  power  of  naturahzation  is  exclu- 
sively in  Congress  does  not  seem  to  be,  and 
certainly  ought  not  to  be  controverted ;  but,  it 
18  contended  that  the  act  of  Maryland,  passed 
in  the  year  1780,"  To  declare  and  ascertain  the 
privileges  of  the  subjects  of  France  residing 
270*J  within  that  state,"  gives  to  those  •sub- 
jects the  power  of  holding  land  on  the  perform- 
ance of  certain  conditions  prescribed  in  that 
act 

The  2d  section  gives  to  the  subjects  of  France 
who  ma^  reside  within  the  state  of  Maryland, 
all  the  rights  of  free  citizens  of  that  state.  The 
3d  section  contains  a  proviso  restricting  the 
privileges  granted  by  the  act,  and  declarinc: 
that  nothing  therein  contained  shall  be  con- 
strued to  CTant  to  those  who  should  continue 
subjects  of  His  Most  Christian  Majesty,  and  not 
qualify  themselves  as  citizens  of  this  state,  any 
right  to  purchase  or  hold  lands  or  real  estate, 
but  for  their  respective  lives  or  for  years. 

This  act  certainly  requires  that  a  French  sub- 
ject who  would  entitle  himself,  under  it,  to 
hold  lands  in  fee,  should  be  a  citizen  according 
to  the  law  which  might  be  in  force  at  the  time 
of  acquiring  the  estate.  Otherwise  he  could 
only  purchase  or  hold  for  life  or  years.  John 
Baptiste  Chirac  was  not  a  citizen  according  to 
that  law  when  he  purchased  the  land  in 
controversy. 

It  is  unnecessary  to  inquire  into  the  conse- 
quences of  this  state  of  things,  because  we  are 
all  of  opinion  that  the  treaty  between  the 
United  States  and  France,  ratified  in  1778.  en- 
abled the  subjects  of  France  to  hold  lands  in 
the  United  States.  That  treaty  declared  that 
"The  subjects  and  inhabitants  of  the  United 
States,  or  any  one  of  them,  shall  not  be  reputed 
Aubains  (that  is  aliens)  in  France."  "They 
may,  by  testament,  donation,  or  otherwise,  dis- 
pose of  their  jroods,  movable  and  inmiovable, 
m  favor  of  sucn  persons  as  to  them  shall  seem 
271*]  good;*and  their  heirs,  subjects  of  the 
said  United  States,  whether  residing  in  France 
or  elsewhere,  may  succeed  them  ab  inteitat. 


without  being  obliged  to  obtain  letters  of  natura 
alization.  The  subjects  of  the  most  christian 
king  shall  enjo^,  on  their  part,  in  all  thetiomin- 
ions  of  the  said  states,  an  entire  and  perfect 
reciprocity  relative  to  the  stipulations  contained 
in  the  present  articles."* 

Upon  every  principle  of  fair  construction, 
this  article  gave  to  the  subjects  of  France  a 
right  to  purchase  and  hold  lands  in  the  United 
States. 

It  is  imnecessary  to  inquire  into  the  effect  of 
this  treaty  under  the  confederation,  because, 
before  John  Baptiste  Chirac  emigrated  to  the 
United  States  the  confederation  had  yielded  to 
our  present  constitution,  and  this  treaty  had 
become  the  supreme  law  of  the  land. 

*The  repeal  of  this  treaty  could  not  r*272 
effect  the  real  estate  acquired  by  John  Baptiste 
Chirac,  H^cause  he  was  then  a  naturalizea  citi- 
zen, conformably  to  the  act  of  Congress;  and 
no  longer  required  the  piptection  given  by  treaty. 

John  Baptiste  Chirac  having  died  seized  m 
fee  of  the  land  in  controversy,  his  heirs  at  law 
being  subjects  of  France,  and  there  being,  at 
that  time,  no  treaty  in  existence  between  the 
two  nations,  did  his  land  pass  to  these  heirs,  or 
did  it  become  escheatable? 

This  question  depends  on  the  law  of  Mary- 
land. The  4th  section  of  the  act  already  men- 
tioned enacts,  among  otherthings,  that  if  any 
subject  of  France  who  shall  become  a  citizen 
of  Marvland,  "shall  die  intestate,  the  natural 
kindrea  of  such  decedent,  whether  residing  in 
France  or  elsewhere,  shall  inherit  his  or  her 
real  estate,  in  like  manner  as  if  such  decedent 
and  his  kindred  were  the  citizens  of  this  state." 

An  attempt  has  been  made  to  avoid  the  effect 
of  this  claim  in  the  act,  by  contending  that  it 
was  passed  for  the  sole  purpose  .of  enforcing 
the  treaty,  and  was  repealed  by  implication 
when  the  treaty  was  repealed. 

The  court  does  not  think  so.  The  enactment 
of  the  law  is  positive,  and  in  its  terms  perpet- 
ual. Its  provisions  are  not  made  dependent  on 
the  treaty;  and,  although  the  peculiar  state  of 
things  then  existing  might  constitute  the  prin- 
cipal motive  for  the  law,  the  act  remains  in 
force  from  its  words,  however  that  state  of 
things  may  change. 

But,  to  this  enacting  clause  is  attached  a 
proviso  *that  whenever  any  subject  of  r*273 
France  shall,  by  virtue  of  this  act,  become 
seized  in  fee  of  any  real  estate,  his  or  her  estate, 
"after the  term  of  ten  years  be  expired,  shall 
vest  in  the  state,  unless  the  person  seized  of  the 
same  shall,  within  that  time,  either  come  and 
settle  in,  and  become  a  citizen  of  this  state,  or 
enfeoff  thereof  some  citizen  of  this  or  some 
other  of  the  United  States  of  America." 

The  heirs  of  John  Baptiste  Chirac,  then,  on 
his  death,  became  seized  of  his  real  estate  in  fee, 
liable  to  be  defeated  by  the  non-performance  of 


1.— Before  the  French  revolution  the  droit  d'au- 
Itain*  (Jus  albinatiui)  was  abolished,  or  rather  modi- 
fied, by  the  treaties  between  France  and  the 
flrreater  part  of  the  other  civilized  powers  of  the 
world.  But,  it  Beems,  according  to  an  observation 
of  M.  Tronchet,  in  the  discussions  on  the  civil  code, 
that  this  conventional  law  onlv  excluded  the  royal 
tisc  from  taking  by  escheat  the  property  of  for- 
eigners deoeased  in  France,  but  did  not  exclude 
their  French  relations  from  inheriting,  in  prefer- 
ence to  their  foreign  heirs  in  the  same  or  a  nearer 
degree  of  a£Bnity;  oecause  the  foreign  heirs  had 

Wheat.  2. 


not  the  active  power  of  inheriting.  This  was  given 
to  all  foreigners,  without  distinction,  and,  inde- 
pendent of  treaties,  by  the  national  araembly  in 
1789.  But  this  ooncession  was  repealed  by  the  civil 
code,  which  again  placed  the  matter  upon  its  orig- 
inal f ootiDg  of  reciprocity,  by  enacting  that  for- 
eisrners  should  enjoy  in  France  the  same  dvil  rights 
which  are,  or  shall  be,  conceded  to  Frenchmen  by 
the  treaties  with  the  nation  to  which  such  foreign- 
ers may  belong.  Liv.  1,  chap.  1,  Dela  Jouissanoedes 
Droits  Ci\il8,  Art.  II. ;  Discussions  du  Code  Civil, 
par  M.  M.,  Jouanneau,  &c.,  Tom.  1,  p.  4&. 

287 


273 


Supreme  Court  op  the  United  States. 


1817 


.  the  condition  in  the  proviso  above  recited.  The 
time  given  by  the  act  for  the  performance  of 
this  condition  expired  in  July,  1809,  four 
montlis  after  the  institution  of  this  suit.  It  is 
admitted  that  the  condition  has  not  been  per- 
formed, but  it  is  contended  that  the  non-per- 
formance is  excused,  because  the  heirs  have 
been  prevented  from  performing  it  by  the  act 
of  law  and  of  the  party.  The  defendant,  in 
the  court  below,  has  kept  the  heirs  out  of  pos- 
session, under  the  act  or  the  state  of  Maryland, 
so  that  tbey  liave  been  incapable  of  enfeoffing 
any  American  citizen;  and,  having  been  thus 
prevented  from  performing  one  condition,  they 
are  excused  for  not  performing  the  other. 

WiiJitever  weight  might  be  allowed  to  this 
argimient,  were  it  founded  in  fact,  its  effect 
cannot  be  admitted  in  this  case.  The  heirs 
were  not  disabled  from  enfeoffing  aif  American 
citizen.  They  might  have  entered,  and  have 
executed  a  conveyance  for  the  land.  Having 
failed  to  do  so,  their  estate  has  terminated, 
274*]  *unle8s  it  be  supported  in  some  other 
manner  than  by  the  act  of  Maryland. 

This  brings  the  court  to  a  material  question 
in  the  cause.  While  the  defendants  in  error 
were  seized  of  an  estate  in  fee-simple,  deter- 
minable by  their  failure  to  perform  the  con- 
dition contained  in  the  act  of  1780.  another 
treaty  was  entered  into  between  the  United 
States  and  France,  which  provides  for  the 
rights  of  French  subjects  claiming  lands  by  in- 
heritance in  the  United  States.  Tliis  treat v 
enables  the  people  of  one  country,  holding  lands 
in  the  other,  to  dispose  of  the  same  by  testa- 
ment or  otherwise,  as  they  shall  think  proper. 
It  also  enables  them  to  inherit  lands  in  the 
respective  countries  without  being  obliged  to 
obtain  letters  of  naturalization. 

Had  John  Baptiste  Chirac,  the  person  from 
whom  the  land  in  controversy  descended,  lived  ; 
till  this  treaty  became  the  law  of  the  land,  all 
will  admit  that  the  provisions  which  have  been  j 
stated  would,  if  unrestrained  by  other  limita- 1 
tions,  have  vested  the  estate  of  which  he  died  | 
seized  in  his  heirs. 

If  no  act  had  been  passed  on  the  subject,  and 
the  appellees  had  purchased  lands  lying  in  the 
United  States,  it  is  equally  clear  that  the  stipu- 
lations referred  to  would  have  operated  on  these 
lands  so  as  to  do  away  that  liability  to  forfeit- 
ure to  which  the  real  estates  of  aliens  are  ex- 
posed. 

Has  it  the  same  or  any  effect  on  the  estate  of 
which  the  appellees  were  seized  when  it  was 
entered  into? 

It  has  l)een  argued  that  the  treaty  protects 
275*]  existing  *e8tate8,  and  gives  to  French 
subjects  a  capacity  to  dispose  and  to  inherit ; 
but  does  not  enlarge  estates. 

This  is  true.  But  the  estate  of  the  defend- 
ants in  error  requires  no  enlargement.  It  is 
already  a  fee,  although  subject  to  be  defeated 
by  the  non-performance  of  a  condition.  The 
question  is,  does  tliis  treaty  dispense  with  the 
condition,  or  give  a  longer  time  for  its  perform-  j 
ance?  The  condition  is.  that  those  who  hold 
the  estate  shall  become  citizens  of  the  United 
States,  or  shall  enfeoff  a  citizen  within  ten 
years.  Does  the  treaty  control  or  dispense 
with  this  condition  ? 

The  direct  object  of  this  stipulation  is,  to 
give  French  subjects  the  rights  of  citizens,  so 
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far  as  respects  property,  and  to  diflX)ense  with 
the  necessity  of  obtaining  lettera  of  naturaliza- 
tion. It  does  away  the  incapacity  of  alienage, 
and  places  the  defendants  in  error  in  precisely 
the  same  situation,  with  respect  to  lands,  as  if 
they  had  become  citizens.  It  renciers  the  per- 
formance of  the  condition  a  useless  formality, 
and  seems  to  the  court  to  release  the  rights  of 
the  state  as  entirely  in  this  case  as  in  the  case 
of  one  who  had  purchased,  instead  of  taking 
by  descent.  The  act  of  Maryland  has  no  par- 
ticular reference  to  the  case  of  Chirac,  but  is  a 
genaral  rule  of  state  policy  presc^ribing  the 
terms  on  which  French  subjects  may  take  and 
hold  lands.  This  ruleisclianged  by'the  treaty; 
and  it  seems  to  the  court  that  the  new  rule  ap- 
plies to  all  cases  as  well  to  those  where  the 
lands  have'  descended  by  virtue  of  the  act  as  to 
those  where  lauds  have' been  *acquired  [*270 
without  its  aid.  The  general  power  to  dispose 
"without  limitation,"  which  is  given  by  the 
treaty,  controls  the  particular  power  to  enfeoff 
within  ten  years,  which  is  given  by  the  act  of 
Maryland. 

But  the  treaty  proceeds  to  stipulate,  **  that 
in'  case  the  law^s  of  either  of  the  two  states 
should  restrain  strangers  from  the  exercise  of 
the  rights  of  property  with  respect  to  real  es- 
tate, such  real  estate  may  be  sold,  or  otherwise 
disposed  of,  to  citizens  or  inhabitants  of  the 
country  where  it  may  be." 

In  niany  of  the  states — perhaps  in  all  of  them 
— the  laws  do  **  restrain  strangers  from  the  exer- 
cise of  the  rights  of  property  with  respect  to 
real  estate;"  consequently,  this  provision  limits, 
to  a  certain  extent,  the  principles  antecedent! v 
granted.     What  is  the  extent  of  this  Umitatlon  ? 

It  will  probably  prevent  a  French  subject 
from  inheriting  or  purchasing  the  estate  of  a 
French  subject,  who  is  not  also  a  citizen  of  the 
United  States;  but  it  cannot  affect  the  right  of 
him  who  takes  or  holds  by  virtue  of  the  treaty, 
so  as  to  deprive  him  of  the  power  to  do  that 
for  which  this  clause  stipulates;  that  is,  "to  sell 
or  otherwise  dispose  of  the  property  to  citizens 
or  inhabitants  of  this  country."  This  general 
power  to  sell,  according  to  the  principles  of  our 
law,  and.  it  is  presumed,  of  that  of  France,  en- 
dures for  life.  A  subject  of  France,  then,  who 
had  acquired  lands  by  descent  or  devise  (per- 
haps also  by  any  other* modq  of  purchase),  from 
a  citizen  of  the  United  States,  would  have  a 
right,  during  life,  to  sell  or  otherwise  dispose 
of  those  lands,  if  lying  in  a  state  where  lands 
purchased  by  an  alien  generally  would 
*be  immediately  escheatable  on  account  [*27  7 
of  alienage.  The  court  can  perceive  no  reai^n 
for  restraining  this  construction  in  the  applicji- 
tion  of  the  treaty  to  the  state  of  Maryland, 
where  the  law,  instead  of  subjecting  the  estate 
to  immediate  forfeiture,  protects  it  for  ten 
years.  The  treaty  substitutes  the  term  of  life 
for  the  term  of  ten  years  given  by  the  act. 

If,  then,  the  treaty  between  the  United  Statt*K 
and  France  still  continued  in  force,  the  defend- 
ant would  certainly  be  entitled  to  recover  the 
land  for  which  this  suit  is  instituted.  But  the 
treaty  is,  by  an  article  which  has  been  added  to 
it,  limited  to  eight  yeju*©,  which  have  long  since 
expired.  Uow  does  this  cii*cumstance  affect 
the  case? 

The  treaty  was  framed  with  a  view  to  its  be- 
ing perpetual.     Consequently,  its  language  i& 
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adapted  to  the  state  of  things  contemplated  by 
the  parties,  and  no  provision  could  be  made  for 
the  event  of  its  expiring  within  a  certain  num- 
ber of  years.  The  court  must  decide  on  the 
effect  of  this  added  article  in  the  case  which  has 
occurred.  It  will  be  admitted  that  a  right 
once  vested  does  rot  require,  for  ita  preserva- 
tion, the  continued  existence  of  the  power  by 
which  it  was  acquired.  If  a  treaty,  or  any  other 
law,  has  performed  its  office  by  giving  a  right, 
the  expiration  of  the  treaty  or  law  cannot  ex- 
tinguish that  right.  Let  us,  then,  inquire, 
whether  this  temporary  treaty  gave  rights  which 
existed  only  for  eight  years  or  gave  rights  dur- 
ing eight  years  which  survived  it. 

The  terms  of  this  instrument  leave  no  doubt 
on  this  subject.  Its  whole  effect  is  immediate. 
278*]  The  instant  *the  descent  is  cast,  the 
right  of  the  party  becomes  as  complete  as  it  can 
afterwards  be  made.  The  French  subject  who 
acquired  lands  by  descent  the  day  before  its  ex- 
piration has  precisely  the  same  right  under  it 
as  he  who  acquired  them  the  day  after  its  for-' 
mation.  He  is  seized  of  the  same  estate,  and 
has  precisely  the  same  power  during  life  to  dis- 
pose of  it.  This  limitation  of  the  compact  be- 
tween the  two  nations,  would  act  upon,  and 
change  all  its  stipulations,  if  it  could  affect  this  ; 
case.  But  the  court  is  of  opinion  that  the  treaty 
had  its  full  effect  the  instant  a  right  was  ac- 
quired under  it;  that  it  had  nothing  further  to 
perform ;  and  that  its  expiration  or  continuance 
afterwards  was  unimportant. 

Judgment  affirmed, 

Glted-6  Wheat.  49;  10  Wheat.  189;  5  Pet.  44;  10 
Pet.  6T2;  14  Pet.  413,  6«i,  621 ;  6  How.  585 ;  7  How. 
S66;  19  How.  533,  578;  10  Otto,  41:8,489;  3  Cranch,  C. 
C.  am;  1  Abb.  U.  S.  45 ;  3  CUfl.  386. 


[prize.] 
THE  GEORaE. 

A  question  of  collusive  capture.  The  capture 
pronounced  to  be  collusive,  and  the  property  con- 
demned to  the  United  States. 

THIS  is  the  same  cause  which  is  reported  in 
the  first  volume  of  these  Reports,  p.  408, 
and  which  was  prdered  to  further  proof  upon 
the  points  there  stated. 

279<n  ♦The  cause  was  argued  by  Webster 
and  gC  SulUtan  for  the  captors,  and  by  the 
Attorney-General  for  the  United  States. 


Johnson,  J.,  delivered  the  opinion  of  the 
court: . 

This  is  one  of  those  cases  which  too  often  oc- 
cur in  courts  exercising  admiralty  jurisdiction, 
in  which  the  court  is  left  to  decide  between 
the  most  positive  testimony  on  the  one  hand, 
and  the  most  obstinate  circumstances  on  the 
other. 

The  privateer  Fly  had  captured  the  schooner 
George  and  carried  her  into  the  province  of 
Miune.  But  various  circumstances  having  ex- 
cited a  suspicion  that  the  capture  was  collusive, 
a  claim  was  filed  in  behalf  of  the  United  States, 
and  she  was  adjudged  to  the  government,  in 
opposition  to  the  right  set  up  by  the  captor. 

Wheat.  2. 


In  all  the  courts  through  which  this  case  has 
passed,  the  most  ample  opportunities  have  been 
given  for  the  production  of  testimony.  But. 
unfortunately,  this  indulgence  has  only  served 
to  thicken  the  difficulties  of  the  case. 

We  have'now  before  us  the  most  positive  de- 
positions of  the  supercargo  and  the  shippers  of 
the  George  (men  whose  veracity  stands  unim- 
peachcd),  denying,  in  every  point,  the  collusion, 
and  contradicting,  in  almost  every  material 
point,  the  evidence  upon  which  the  adjudica- 
tions tooK  place  in  the  courts  below.  On  the 
other  hand,  the  characters  of  Thomas  and  Rod- 
ick,  who  swear  to  positive  confessions  on  the 
subject  of  the  fraud,  are  amply  supported  by 
*lhe  most  respectable  testimony,  whilst  [*280 
the  veracity  of  Was^ate  and  Stan  wood,  who 
testify  to  the  same  pomt,  stands  wholly  unim- 
peached. 

It  is  painful  to  a  court  ever  to  express  an 
opinion  that  results  in  an  imputation  of  willful 
perjury,  and,  as  much  as  it  is  possible  in  this 
case,  we  will  put  out^f  view  the  clashing  testi- 
mony of  individuals,  and  consider  the  case  up- 
on those  facts  concerning  the  truth  of  which 
the  evidence  leaves  no  doubt. 

It  IS  a  notorious  fact,  and  is  expressly  and 
repeatedly  sworn  to  in  this  case,  that  during  the 
restrictive  system  and  the  late  war,  English 
manufactures,  in  immense  quantities,  were  ac- 
cumulated in  the  small  ports  on  the  west  coast 
of  Nova  Scotia,  and  it  is  a  melancholy  truth, 
which  this  court  has  had  but  too  much  cause  to 
know,  that  many  unprincipled  individuals  were 
actively  engaged  in  introducing  those  goods  into 
the  United  States,  under  innumerable  artifices, 
and  to  an  immense  amount.  The  protection  of 
the  British  government  was  openly  given  to 
this  intercourse,  and  there  were  found  but  too 
many  in  our  country  who  countenanced  and 
encouraged  it.  Hence  this  illicit  intercourse 
was  actively  carried  on,  and  naturally  casts  a 
suspicion  on  such  shipments  made  in  that 
quarter.  On  the  other  hand,  although  an  ef- 
fort has  been  made  to  show  that  a  trade  in  the 
same  articles  was  carried  on  between  those  prov- 
inces and  the  Havanna,  but  one  instance  can 
be  shown  of  such  a  shipment.  All  the  witness- 
es agree  that  the  exports  from  Si.  Johns  to  the 
Havanna  consisted  of  fish  and  lumber.  In- 
deed, from  the  course  of  trade  at  that  time,  it 
is  notorious  that  the  Havanna  *as  well  [*281 
as  other  Spanish  ports  to  the  southward  were 
crowded  with  British  manufactures,  for  the 
same  unprincipled  trade  carried  on  at  Amelia 
Island.  The  shipment,  then,  in  the  first  in- 
stance, is  a  suspicious  one,  and  leads  to  the 
opinion  that  the  dry  j^oods  were  intended  for 
the  United  States,  whilst  the  fish  and  luml)er 
were  to  be  used  only  as  the  cover  under  which 
they  were  to  be  introduced.  But  this  reasoning 
may  be  consistent  with  the  idea  of  a  destination 
to  any  port  of  the  United  States,  as  well  as  the 
ports  in  that  vicinity  with  which  this  privateer 
appciirs  to  have  been  connected.  Let  us,  then, 
examine  if  the  George  was  equipped  for  a  voy- 
age of  any  duration.  And  here  the  evidence  is 
irresistible  to  show  that  she  was  not.  She  had 
no  dunnage,  or  platform,  for  the  purpose  of 
preserving  the  goods  from  damage  by  water, 
and  nothing  was  stowed  or  packed  in  such  a 
manner  as  to  indicate  preparation  for  a  pro- 
tracted voyage.     Her  sails  and  rigging  w^ere 
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old,  worn,  and  deficient  in  quantity,  and  her 
mainsail  too  large  both  for  maj^t  and  boom. 
Her  wood,  and  water,  and  provisions  very 
scanty;  and  her  crew,  before  the  mast,  not 
more  than  one-half  of  what  were  necessary  for 
A  long  and  a  winter's  voyage.  Add  to  this  that 
her  captain  is  proved  to  nave  been  a  very  young 
man,  scarcely  twentv-one  years  of  age,  alto- 
gether unknown  to  tne  shippers,  and  engaged 
only  four  days  before  the  vessel's  sailing.  It 
cannot  be  believed  that  so  valuable  a  cargo 
<;ould  have  been  destined  for  so  lopg  a  voyage 
with  such  defective  equipments;  no  court,  upon 
282*]  such  evidence,  would  ♦have  hesitated 
to  avoid  a  policy  on  either  vessel  or  cargo. 

We  therefore  think  that  her  real  destination 
must  have  been  to  some  port  in  the  vicinity  of 
that  at  which  her  voyage  commenced.  How, 
then,  was  the  cargo  to  be  introduced? 

Here  I  regret  that  it  is  necessary  to  notice  a 
part  of  the  testimony  of  Gregory  Vanhome, 
which  certainly  casts  a  shade  upon  all  the  rest 
of  his  testimony.  The  .George,  it  appears,  had 
actually  sailed  under  convoy  of  the  Beaver  as 
far  as  Etang  Harbor.  There  the  vessel  lay  in 
s.  secure  port,  under  the  protection  of  the  Martin 
aloop  of  war,  and  at  a  place  occasionally  assigned 
as  a  place  of  rendezvous  to  vessels  that  were  to 
sail  under  convoy.  Yet  Vanhome  swears  that 
he  heard  the  commander  of  the  Martin  expressly 
order  the  captain  of  the  George  to  depart  for 
the  place  where  she  was  capturSl,  an  open  road, 
without  protection,  oAly  fifteen  miles  from 
Etang  Harbor  and  there  to  wait  the  indefinite 
arrival  of  some  unascertained  convoying  ves- 
sel. This  cannot  be  true.  For,  independently 
of  the  fact,  which  appears  to  be  satisfactorily 
established,  that  Long  Island  Harbor,  in  the 
island  of  Grand  Magnan,  when  this  vessel  was 
captured,  had  never  been  used  as  a  place  of 
rendezvous  for  a  convoy,  it  is  very  clear  that 
such  an  order  would  not  have  been  obeyed  b^ 
a  vessel  that  feared  exposure  to  capture;  for  it 
is  proved  to  have  been  a  place  often  visited  by 
American  privateers. 

We  therefore  consider  the  vessel's  departure 
from  £tang  Harbor  to  the  place  where  she  was 
283*]  *captured  as  voluntary,  and  her  patient 
«tay  at  that  place  as  manifesting  that  she  did  not 
fear  exposure  to  American  capture.  Yet  it  does 
not  follow  necessarily  that  it  was  the  Fly  priva- 
teer that  she  was  waiting  for,  nor  that  she  expect- 
ed to  be  captured  at  all.  The  cargo  intended  for 
the  American  market  may,  by  possibility,  have 
been  intended  to  be  introduced  into  the  United 
States,  by  being  transshipped  into  some  smug- 
gling vessel,  bo  far  eveiything  comports  per- 
fectly with  the  innocence  of  this  capture. 

But  the  privateer  Vly  also  draws  suspicion 
upon  herself  in  the  very  inception  of  her  voy- 
age. We  find,  what  we  pronounce  absolutely 
imprecedented,  notwithstanding  every  effort  to 
prove  the  contrary,  that  the  captain,  Dekoven, 
is  sole  owner  of  the  privateer,  and  every  man 
under  him,  from  the  lieutenant  down,  \a  engaged 
on  wages.  In  the  case  of  Tfie  Waahingtan,  pri- 
vateer, it  was  a  circumstance  of  great  weight  with 
this  court  that  nine  out  of  fifteen  of  the  ship's 
company  were  Joint  owners,  and  it  was  thought 
improbable  that  such  a  transaction,  if  there 
was  fraud  in  it,  would  have  been  confided  to  so 
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many  witnesses.*  But  here  no  man  but  the 
captain  is  to  participate  in  the  prize  money, 
and  he  thus  presents  himself  as  the  most  con- 
venient agent  possible  to  be  intrusted  with  such 
an  undertaking.  Perhaps  this  circumstance 
may  give  a  leaning  to  the  mind  of  the  court 
in  considering  the  effect  which  ought  to  be 
*given  to  other  evidence  in  Uie  cause;  [*284 
but  if  so,  it  is  Dekoven's  misfortune,  and  one 
which  he  has  himself  furnished  the  cause  for. 

It  then  becomes  necessary  to  consider  whether 
the  arrival  of  Captain  Dekoven  was  the  object 
of  this  vessel  in  taking  the  position  she  did.  in 
the  island  of  Grand  Magnan.  And  here  it  is 
proper  to  remark  that  Ltane  Harbor,  lying  up 
the  bay  of  Passamaquoddy,  N.  W.,  and  by  >V . 
of  St.  Johns,  where  this  vessel  took  in  her  cargo, 
is  off  the  course  to  Cuba,  and  a  very  convenient 
situation  for  intelligence  with  Machias,  in  the 
province  of  Maine,  by  means  of  a  chain  of 
islands  extending  across  the  bay.  One  of  tlicse 
islands  is  Moose  Island,  about  five  leagues  dis- 
tant from  Grand  Magnan,  and  something  less 
from  Etang  Harbor.  Now,  the  evidence  is 
very  satisfactory  to  prove  that  the  Fly  lay,  some 
time  in  December,  at  Machias;  that  during  that 
time  Sebor,  the  lieutenant  and  brother-in-law  of 
Dekoven,  was  absent  from  the  vessel.  And 
Jabez  Mowry,  who  resides  on  Moose  Island, 
swears,  that  during  that  time  Sebor  was  on 
Moose  Island,  and  holding  communication  with 
certain  notorious  smugglers  from  the  states;  to 
one  of  which,  of  the  name  of  Toler,  from  New 
York,  he  had  a  letter.  Again,  the  pilot  who 
was  on  board  the  Fly  swears  that  from  all  he 
saw  on  the  occasion  oi  the  capture  he  concluded 
it  was  amicable;  and  Aaron  Gale,  a  witness, 
resident  upon  the  island  of  Grand  Magnan,  who 
saw  the  whole  transaction,  swears  to  the  same 
fact,  and  adds,  that  after  the  capture,  the  cap- 
tain of  the  privateer  and  his  prize-master  came 
on  shore  to  *a  neighboring  house,  where  [*285 
the  witness  then  was,  and  got  something  to 
drink.  This  looks  very  little  like  a  conscious- 
ness of  being  ttmong  enemies.  To  this  he  adds 
that  he  heard  a  British  ofilcer,  who  was  at  the 
time  recruiting  upon  the  island,  threaten  Van- 
home,  the  supercargo,  who,  togetner  with  all 
the  crew  except  the  supposed  captaia,  were  im- 
mediately put  on  shore,  to  put  him  in  irons  for 
the  fraud  in  thus  colluding  with  the  enemy. 

I  will  notice  but  two  more  pieces  of  testimony 
which  the  case  offords,  and  which,  taken  with 
the  rest,  we  think  too  strong  to  be  resisted.  The 
first  is  that  of  Richard  Higgins,  who  testifies 
that,  on  the  arrival  of  the  George  off  the  harbor 
called  Frenchman's  Bay,  or,  as  he  expresses 
himself,  at  Mount  Desert,  he,  the  dei>onent, 
was  the  first  person  who  boarded  her;  that 
Sebor,  the  lieutenant  of  th^  Fly,  who  was  the 
prize-master,  told  him  where  they  had  captured 
the  George;  upon  the  witness's  inquiring  what 
she  was  loaded  with,  he  replied,  fish  and  lum- 
ber. The  witness  remarked  that  she  floated 
very  light  for  such  a  load,  upon  which  Sebor 
replied  he  did  not  know  what  the  carga  con- 
sisted of,  and  that  he  wanted  to  get  further  to 
the  westward.  The  witness  then  told  him,  dis- 
tinctly, "  that  he  presumed  the  capture  had 
been  made  by  some  previous  understanding, 
and  that,  if  such  were  the  case,  he  thought  he 
would  be  likely  to  fare  better,  and  undergo  a 
less  rigorous  scrutiny,  if  he  put  into  this  dis- 

Wheat.  2. 


1817 


The  Akoo, 


285 


<rict  than  he  would  if  he  went  into  any  of 
the  more  western  districts,  upon  which,  after 
<y)nsulting  with  8ome  one  of  his  crew,  he  went 
286*]  in. "  This  testimony  is  important  in  *two 
news:  Ist.  The  plot  here  develops  itself,  and  we 
lind  the  fish  and  lumber  actually  resorted  to  as 
the  means  of  cloaking  the  introduction  of  the 
British  goods.  And  the  resort  of  Sebor  to  this 
deception  (for  he  must  have  known  it  to  be  such, 
bad  it  l)een  only  from  the  inspection  of  the  in- 
voice) shows  his  privity  to  the  secrets  of  the 
machinery.  2d.  Going  into  the  port  after 
the  suggestion  of  Higginson  amounts  to  a  pas- 
^ive  acquiescence  in  the  correctness  of  his  sug- 
irestions,  and  an  acceptance  of  the  facilities  held 
out  to  him  to  induce  him  to  enter  that  port. 

The  last  and  onlV  remaining  piece  of  testi- 
mony that  we  shall  notice  is  that  of  Joseph 
Orindel,  of  Penobscot,  who  swears  that  he  was 
in  St.  Johns  at  the  time  the  George  was  lading: 
that  he  was  familiarly  acquainted  with  Van- 
home,  the  supercargo,  and  that  he  held  a  con- 
versation with  him,  respecting  a  pa88age,and  the 
<ohipment  of  a  hogshead  of  molasses  to  the 
states,  and  remitting  the  money  to  his  mother 
at  Penobscot,  which,  if  it  be  true,  (and  we  have 
nocaase  to  doubt  his  veracity,)  puts  to  rest 
if  very  question  relative  to  the  fraudulent  design 
with  which  this  adventure  was  undertaken. 
And  the  same  witness  further  swears  that, 
lifter  consenting  to  take  his  adventure  on 
board  (an  adventure  that  never  could  have 
been  intended  for  the  Havanna  market),  Van- 
horne  sailed  a  day  or  two  sooner  than  he .  had 
intimated  to  the  witness.  That  upon  this  lu* 
<»mplained  to  Nehemlah  Merrit,  the  shipper, 
and  received  from  him  this  notable  answer:"  Ho 
suspected  your  politics,  and  was  afraid  you 
would  betray  him." 

287*]  *Upon  the  whole,  we  are  of  opinion 
that  it  was  a  case  of  collusive  capture,  and  that 
the  decree  below  should  be  affirmed. 

Iheree  affirmed. 

Afrg—2  Gall.  249;  8.  C.  1  Wheat.  408. 
ated-«  Wheat.  964 :  4  Mason.  153, 154.  IM. 
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[PRACTICB.] 

THE  ARGO. 


The  provisioD  Id  the  judiolary  act  of  17H9,  ch.  20, 
section  <X),  as  to  taking  depositions  (ie  bene  egae,  does 
not  apply  to  cases  pendinjf  in  this  court,  but  onlv 
to  cases  in  the  district  and  circuit  courts.  Testi- 
mony by  depositions  can  be  regularly  taken  for 
this  court  only  under  a  commission  issuing  accord- 
iag  to  Its  rulea. 

A  PPEAL  from  the  Circuit  Court  for  the  Dis- 
A  trict  of  Massachusetts. 

This  was  an  information  for  a  violation  of  the 
nonimportation  acts.  On  the  part  of  the  ap- 
pellants it  was  alleged  that  the  vessel,  (which 
sailed  from  Portland,  in  the  District  of  Maine, 
in  April,  1813,  and  returned  to  that  port,  laden 
with  a  cargq  of  molasses,  in  the  month  of  Au- 
gust, of  the  same  vear,)  instead  of  ^oing  to 
Cumana,  her  ostensible  port  of  destination,  had 
proceeded  to  Guadaloupe,  then  a  British  pos- 
"^ession,  and  there  took  in  her  cargo.  This  was 
the  sole  question  of  fact  in  the  cause;  on  which 
the   court    below    decreed  restitution  to   the 


claimant,  from  which  decree  an  appeal  was 
entered  on  behalf  of  the  United  States  to  this 
court. 

*  Webster,  for  the  claimants,  objected  to  [♦SSS 
the  reading  of  the  depositions  taken  {i^^/ie  esse  in 
this  cause.  He  argued,  that  there  is  no  provis- 
ion in  the  laws  by  which  testimony  in  writing 
can  be  taken,  to  oe  used  here,  without  a  com- 
mission issuing  from  this  court.  The  provis- 
ions of  the  judiciary  act  of  1789,  ch.  ^,  sec- 
tion 30,  do  not  extend  to  the  Supreme  Court; 
and  the  act  of  1808,  ch.  93.  does  not  prescribe 
any  new  mode  of  taking  testimonv,  but  only 
declares  that  new  evidence  may  be  used  in 
prize  and  instance  causes.  Er-parte  testimony 
may  be  taken  to  be  used  in  the  courts  below, 
but  here  it  may  not;  because  this  is  the  tribunal 
of  last  resort,  and  the  other  party  might  be  sur- 
prised by  the  production  of  such  proof  to  his 
irretrievable  injury.  It  was  to  guard  against 
this  consequence  that  the  laws  omitted  anv 
provision  for  such  testimony  to  be  used  in  this 
court. 

The  Ati&rnej/- General,  contra,  stated  that  it 
had  been  the  uniform  practice  to  take  testimony 
to  be  used  in  this  court  in  the  same  manner  as 
if  taken  for  the  district  and  circuit  courts; 
and  tl^at  the  practice  had  been  uniformly  ac- 
quiesced in.  lie  argued  that  this  court,  sitting  • 
as  a  court  of  admiralty,  had  a  right  to  receive 
ex-parte  affidavits,  in  the  same  manner  as  the 
circuit  and  district  courts,  or  the  courts  of 
admiralty  abroad,  who  received  affidavits  and 
permitted  them  to  be  read,  whether  taken  ejr 
parts  or  under  a  commission. 

Makbuall,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

♦On  considering  the  80th  section  of  [♦289 
the  judiciary  act  of  1789,  the  court  is  or  opin- 
ion that  the  provision,  as  to  taking  depositions 
de  bene  esse,  does  not  apply  to  cases  pending  in 
this  court.  In  terms,  the  provision  refers  to 
cases  in  the  district  and  circuit  courts.  Testi- 
mony, by  depositions,  can  be  regularly  taken 
for  this  court  only  under  a  commission  issuing 
according  to  its  rules.  A  practice  has  hitherto 
prevailedf  to  take  depositions  de  bene  esse  in 
causes  pending  here,  and,  as  no  objection  has 
been  made  at  the  bar,  it  has  passed  sub  ttUentio. 
Under  such  circumstances  we  cannot  say  that 
the  United  States  are  in  default  in  taking  de- 
positions according  to  the  usual  practice.  We 
shall,  therefore,  continue  this  cause  to  the  next 
term,  to  enable  the  parties,  if  they  choose,  to 
take  testimony  under  commissions  issued  under 
the  rules  prescribed  by  this  court. 

Cause  continued.^ 
Cited-2  Wood.  &  M.  136. 


1.— Bee  the  rule  of  the  present  term  as  to  the 
mode  of  taking  depositions,  by  commission,  out  of 
this  court,  or  the  circuit  courts,  in  causes  of  admir- 
alty and  maritime  jurisdiction.  Tbis  rule  applies 
both  to  prize  and  insttuice  causes.  Further  proof  Ih 
admissible  in  the  latter  as  well  as  the  former.  The 
William  Wells,  7  Cranoh,  ^ ;  The  Clarissa  Claiborne, 
Ih.  107.  But  it  must  not  be  understood  that  1n- 
Bttince  or  revenue  causes  stand  on  the  same  f ootintf 
with  prize  causes,  in  respect  to  the  inadmissibility 
of  further  proof,  until  they  are  heard  on  the  orig- 
inal evidence.  Further  proof  may  be  exhibited  in 
those  cases.  In  the  first  instance,  and  if  the  oourt 
have  doubts  on  the  hearing,  still  further  proof  may 
l>e  ordered. 
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MORGAN'S  HEIRS  «.  MORGAN  et  al. 

The  jurisdiction  of  the  Circuit  Court,  having  once 
vested  between  citizens  of  different  states,  cannot 
be  devested  by  a  change  of  domicile  of  one  of  the 
parties,  and  his  removal  Into  the  same  state  with 
the  advei-so  party,  pendenU  liU. 

In  a  suit  demanding  the  specific  performance  of 
a  contract,  by  conveying  lands  in  the  state  of  Ohio, 
stipulated  to  be  conveyed  as  the  consideration  for 
other  lands  sold  in  the  state  of  Kentucky,  or,  in 
lieu  thereof,  requiring  indemnification  by  the  pay- 
ment of  money :  it  was  held  that  all  the  co-heirs 
of  the  vendor,  deceased,  ought  to  be  made  parties 
to  the  bill,  and  that  the  deatn  of  one  of  the  heirs 
ought  to  beproved  in  order  to  excuse  his  omisdion 
as  a  party  to  the  bill. 

It  IS  a  universal  rule  of  equity  that  he  who  asks 
for  a  specific  performance  must  be  in  a  condition 
to  perform  himself. 

Therefore,  the  vendor,  being  unable  to  make 
a  title  free  from  Incumbrances,  to  the  lands  sold  In 
Kentucky,  was  held  not  to  be  entitled  to  a  decree 
for  a  specific  performance. 

APPEAL  from  the  Circuit  Court  of  Ken- 
tucky. 
This  was  a  bill  in  equity,  filed  by  the  com- 
plainants in  the  court  below,  (who  are  the  defend- 
ants here)  founded  on  a  bond,  conditioned  for 
the  conveyance  of  5,000  acres  of  land,  to  be 
situated  within  certain  bounds  of  the  state  of 
Ohio;  for  which  land  a  conveyance  was  prayed, 
if  the  defendant  was  possessed  of,  or  had*  the 
means  of  acquiring,  the  title  thereto,  and,  in 
the  event  of  such  inability  on  the  part,  of  the 
defendant  to  comply  specifically  with  his  stipu- 
lation, a  compensation  in  damages  in  lieu  there- 
291*]  of;  *and,  in  this  latter  case,  that  a  tract 
of  1,000  acres  of  land,  situate  in  the  county  of 
Bourl)on,  in  the  state  of  Kentucky,  which 
formed  the  consideration  on  the  part  of  the 
complainants,  for  the  5,000  acres  of  Ohio  land, 
and  for  the  conveyance  of  which  the  ancestor 
of  tlie  complainants  had,  cohtemporaneously 
with  the  first  bond,  executed  his  own  obliga- 
tion to  the  defendant,  should  be  sold  for  the 
purpose  of  completing  such  indenmity,  upon 
the  suggestion  of  the  insolvency  of  the  defend- 
ant; on  the  ground  of  the  equitable  lien  exist- 
ing on  the  part  of  the  complainants  in  that 
land,  for  the  purpose  of  such  indemnity.  The 
bill  further  alleged  that  the  ancestor  of  the 
complainants,  discovering  the  inability  or  un- 
willingness of  the  defendant  to  fulfil  the  stipu- 
lations of  his  said  bond,  for  the  purpose  of  his 
ultimate  indemnity  a^inst  the  consequences  of 
such  failure,  had  instituted  an  ejectment  in  the 
Fayette  Circuit  Court,  against  James  Patton, 


to  whom  the  defendant  had  many  years  before 
sold,  and  invested  with  the  possession  of  the 
said  1,000  acre  tract,  agaipst  whom  judgment 
had  been  rendered  in  his  favor.     That  subse- 
quent to  such  judgment,  an  adjustment  of  the 
accounts  of  improvements,  rents,  and  profits, 
had  been  effected  between  them,  which  was 
shown  by  an  agreement  in  writing,  in  which  it 
was  stipulated  that  the  said  Patton  should  pay 
to  the  ancestor  of  the  complainants  the  sum  of 
$80,  in  full  for  rents,  and  should  yield  up  the 
possession  of  the  premises  on  a  day  therein 
named.     But  that  in  violation  of  the  spirit  and 
true  intention  of  this  agreement  of  compromise, 
he,  the  said  Patton,  *had  fraudulently  [♦SOS 
prosecuted  a  writ  of  error  {o  the  said  judgment 
m  ejectment;  and  having  procured,  in  the  ap- 
pellate court,  a  reversal  of  the  said  judgment, 
had  secretly,  illegally,  and  by  combination  with 
Chilton  Allen    and    others    procured  a  sale, 
under  color  of  an  execution  for  the  costs,  on 
the  reversal  aforesaid,  for  the  sum  of  $18.7^, 
and  sacrificed  666^  acres  of   the  said  tract, 
worth   many  thousand  dollars,  for  that  trivial 
sum;  the  said  Allen  having  become  the  pur- 
chaser,   and  subsequently  conveyed  500  acres 
thereof  to  Patton,  and  the   residue  to  James 
Scoby,    all    of   whom   are   made    parties    to 
the  bill.     The  complainants,  for  the  purpose 
of  giving  legal  effect  to  the  lien  given  them  by 
equity,  on  this  tract  of  1,000  acres  of  land  for 
the  satisfaction  of  their  demand,  pray  that  the 
sale,  and  all  other  proceedings  on  the  execution 
for  costs,  be  vacated  on  account  of  the  fraud 
and  illegalitv  by  which  the  same  was  effected. 

Morgan,  the  defendant,  in  his  answer,  ad- 
mits that  he  was  unable  to  comply  with  the 
contract  to  convey  the  lands  N.  W.  of  the  Ohio; 
alleges  fraud  in  the  original  contract.  &c. 

Allen,  Patton,  and  Scoby,  deny  fraud,  &c., 
and  allege  a  good  title  under  the  sheriff's  deed. 

On  the  hearing,  the  court,  at  their  Noveml»er 
term,  in  1814,  dismissed  the  bill  as  to  Allen, 
Patton,  and  Scoby;  but  decided  that  the  de- 
fendant, Morgan,  was  responsible  for  the  value 
of  the  lands  in  Ohio,  and  directed  a  jury  to  as- 
certain its  value.  At  the  May  term,  1815,  a 
jury  estimated  the  Ohio  land  to  be  worth,  on 
the  11th  day  of  December,  1795,  ♦$5,-  r*203 
000;  on  the  11th  of  December,  1796,  |6,250; 
and  at  that  date,  $20,000.  At  the  NovemlKT 
term,  1815,  a  motion  for  a  rehearing  having 
been  overruled,  a  decree  was  rendered,  on  be- 
half of  the  complainants,  for  $6,250,  with  in- 
terest from  the  11th  December,  1796,  and  costs 


Note.— It  Is  sufficient  if  the  vendor  Is  able  to 
make  a  ffood  title  at  any  time  before  the  decree  is 
pronounced.  See  Hepburn  v.  Dundas,  1  Wheat.  179, 
and  note  to  that  case. 

Where  the  action  was  brought  by  part  of  the  heirs 
of  a  deceased  person  to  set  aside  a  deed  of  the  an- 
cestor procured  by  fraud,  it  was  held  necessary 
that  all  the  heirs  should  be  made  parties  before  a 
sale  of  the  premises  to  pay  chari^es  equitably  due 
the  frruntee  for  advances  could  be  ordered.  Hard- 
ing v.  Handy,  11  Wheat.  103. 

A  final  decree  in  equity  or  an  interlocutory  de- 
cree, which  in  a  >rreat  measure  decides  the  merits 
of  the  cause,  cannot  be  pronounced  until  all  the 
part  If  »8  to  the  bill,  and  all  parties  in  interest,  are  be- 
fore the  court.  Conn.  v.  Penn,  5  Wheat.  424;  Pray 
V.  Beet,  1  Pet.  670 ;  Dandrld^e  v.  Curtis,  2  Pet.  370 ; 
Venal>le  v.  Bk.  U.,S.  2  Pet.  107 ;  Caldwell  v.Taggrart, 
4  Pet.  190;  North  Ind.  R.  Co.  v.  Mich.  C.  R.  Co.,  15 
How.  238 ;  Mandeville  v.  Rifrvs,  2  Pet.  482 ;  Armstronfr 
V.  Leur,  8  Pet.  62;  Boon  v.  Chiles,  8  Pet.  532 ;  Atkins 
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v,  Dick,  14  Pet.  114 ;  Taylor  v.  Lon^worth,  14  Pet. 
172 :  Hagran  v.  Walker,  14  How.  29 ;  Lewis  v.  DarllnK. 
16  How.  1:  Piatt  v.  Oliver,  2  McLean,  267;  Joy  v. 
Wlrts,  1  Wash.  C.  C.  617 ;  Van  Bokkelen  v.  Cook,  5 
Sawy.  687;  Williams  v.  fiankhead.  19  Wall.  563. 

Assignees  in  bankruptcy  are  indispensable  par- 
ties to  an  action  ag-ainst  the  bankrupt  and  parties 
to  whom  he  conveyed  proi)erty  before  he  was  de- 
creed a  bankrupt.    Russell  v.  Clark,  7  Craneh,  09. 

Judfirment  creditor  must  be  partv  to  action  to  en- 
Join  the  judgment, though  the  judgment  la  alleged 
to  be  assigned  to,  and  it  is  so  admitted  by,  the  pHrty 
defendant.    Marshall  v.  Beverly,  5  Wheat.  313. 

Where  the  object  is  to  divest  a/etne covert,  or  minor 
of  an  interest  in  real  estate,  the  title  of  which  la  in 
a  trustee  for  her  benefit,  a  decree  cannot  be  made 
against  her  without  the  trustee  being  made  a 
party.    O'Hara  v.  MacConnell,  3  Otto,  150. 

Where  a  trustee  is  invested  with  such  powers  and 
obligations  that  hia  beneficiaries  are  bound  by  what 
is  done  against  him  or  by  him,  they  are  not  neci'«i- 
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against  the  defendant,  Morgan,  and  execution 
ordered  against  his  estate.  Commissioners 
were  also  appointed  to  sell  the  land,  if  the 
money  could  not  be  made  by  execution,  and 
the  commissioners  directed  to  convey  to  the 
purchaser.  The  complainants  were  also  direct- 
ed to  join  in  the  conveyance,  and  to  stipulate 
to  pay.  at  the  rate  of  20  shillings  per  acre,  for 
anv  of  the  land  that  might  be  lost  by  a  superior 
title. 

By  a  copy  of  the  vsrill  of  C.  Morgan,  of  Penn- 
sylvania, exhibited  in  the  cause,  it  appeared 
that  the  testator  had  a  son.  William  Morgan, 
who  was  one  of  his  heirs,  and  who  is  no  party 
in  the  cause.  It  also  appeared  that  there  are 
two  other  executors  not  named  in  the  bill. 

During  the  progress  of  the  suit,  Daniel  Mor- 
gan, one  of  the  complainants,  removed  to,  and 
became  a  citizen  of,  Kentucky.  This  was 
Hhown  to  the  court,  and  a  motion  made  to  dis- 
miss the  suit  for  the  want  of  jurisdiction,  and 
overruled. 

Af.  B.  Hardin  and  Jones,  for  the  appellants.  1. 
The  voluntary  change  of  citizenship  by  one  of 
the  complainants,/}£/}(26>/i^  lite,  is  a  waiver  of  the 
privilege  of  maintaining  a  suit  in  the  Circuit 
Court,  which  exists  only  between  citizens  of  dif- 
ferent states, and  ceases  by  the  parties  becoming 
29-1:*]  citizens  of  the  same  *state.  The  gen- 
eral rule  is,  that  a  court,  once  having  juris- 
diction of  a  cause,  will  keep  it ;  but  that  relates 
to  the  subject-matter  of  the  suit :  here  it  is  a 
personal  privilege,  which  the  party  waives  by 
removing  into  the  same  state  with  his  adver- 
sary; and  in  this  case,  into  any  other  st^te;  be- 
cause all  the  parties  on  one  side  must  be  citi- 
zens of  one  state, and  all  the  parties  on  the  other, 
citizens  of  another  state.  2.  There  is  a  defect 
of  proper  parties  to  the  bill.  3.  This  is,  substan- 
tially, a  bill  by  a  vendor  to  compel  the  vendee  to 
complete  the  contract,  and  ought  not  to  be  sus- 
tained ;  because  the  contract  was  unequal,  and 
the  vendor  had  himself  disaffirmed  it.  Where 
there  is  inequality  in  the  contract,  a  court  of 
etjuity  will  not  decree  a  specific  performance 
even  in  a  case  where  damages  might  be  recov- 
ered at  law,  but  will  remit  the  parties  to  their 
legal  remedy.  4.  In  order  to  obtain  a  Specific 
performance,  the  vendor  must  show  that  be  has 
a  good  title  to  give:  which  is  not  the  ciusc  here, 
the  land  being  mcumbered  by  the  judicial  sale, 
which  gives  at  least  a  presumptive  title  against 
the  vendor's  claim.  5.  The  decree  is  inequita- 
ble in  its  details.  If  damages  ought  to  have 
Wn  decreed,  the  estimated  value  of  the  land 
Ktated  in  the  written  contract  was  the  true 


measure  of  damages,  and  not  the  sum  stated  in 
the  decree.  The  order  for  the  sale  of  the  land 
under  incumbrances  was  improper;  as  some  of 
the  complainants  were  infants,  some  fimm 
covertjf,  and  one  of  the  heirs  not  made  a  party  to 
the  suit ;  so  that  no  legal  title  could  be  acquired 
by  a  purchaser  without  time,  trouble,  and  ex- 
pense. 

*T(Uhot,  contra.  1.  The  removal  of  [*296 
one  of  the  parties  cannot  oust  the  court  of  its 
jurisdiction.  The  citizens  of  different  states 
have  not  an  individual,  peculiar,  personal  privi- 
lege ;  but  it  is  a  classification  of  persons  who, 
under  the  constitution,  have  a  right  to  sue  in 
the  national  courts.  2.  As  it  regards  the  pri- 
mary object  of  the  suit,  the  title  to  the  Ohio 
lana,  the  bill  is  that  of  daily  and  familiar  use; 
that  with  a  double  aspect, requiring  of  the  chan- 
cellor a  specific  execution  of  the  stipulation  for 
conveyance,  in  pursuance  of  the  defendant's 
bond,  or  in  the  event  of  inability  (in  relation 
to  which  the  complainant  is  ignorant),  upon  the 
ascertainment  of  such  entire  inability,  compen- 
sation equivalent  to  the  value  of  the  land  in 
lieu  thereof.  The  enforcement  of  the  equitable 
lien,  held  by  the  complainants  on  the  Bourbon 
land;  the  possession  of  which  (but  not  the  title) 
their  ancestor  had  transferred  to  the  defendant, 
Morgan,  is  the  peculiar  and  exclusive  province 
of  the  equitable  tribunal;  and  especially  in 
Kentucky,  bv  the  laws  of  which  the  equitable 
claims  to  real  estate  are  not  made  subject  to 
execution.  The  equity  of  the  lien  on  behalf  of 
the  complainants  is  irresistible,  on  the  supposi- 
tion of  the  inability  of  the  defendant,  Morgan, 
to  convey  the  Ohio  land;  the  Bourbon  land  con- 
stituting the  entire  consideration  for  the  stipu- 
lation of  the  defendant  for  the  conveyance  of 
the  other;  and  the  ancestor  of  the  complainants 
having  taken  no  personal  security,  but  retained 
the  legal  title  as  his  only  guarantee  for  the  faith- 
ful execution  of  the  stipulation  on  the  part  of 
the  defendant,  Morgan;  and  the  embarrass- 
ments in  which  the  title  and  possession  of  the 
*Bourbon  land  had  become  involved  by  r*206 
the  acts  of  the  defendant.  Morgan,  and  those 
claiming  through  and  under  him,  in  relation  to 
the  fraudulent  and  illegal  sale  of  that  land,  un- 
der color  of  the  execution,  forms  another  dis- 
tinct and  unquestionable  ground  for  the  inter- 
position of  equity  jurisdiction ;  the  tribunal  of 
the  chancellor  alone  possessing  competent 
powers  by  a  single  suit  (avoiding  multiplicity 
of  harassing  litigation),  to  embrace  all  these 
various  subjects  of  controversy,  and  by  its  de- 
cree, co-extensive  with  the  matters  in  contest, 


mry  parties  to  a  suit  a^nst  him  by  a  stranger  to 
defeat  the  trust  la  whole  or  in  part ;  nor  to  a  euit 
by  him  to  recover  trust  property.  Kerrlson  v. 
Stewart,  3  Otto,  156 :  Carev  v.  Brown,  2  Otto,  171. 

But  the  jurisdiction  of  this  court  will  not  be 
ousted  in  equity  cases  by  the  Joinder  or  non-join- 
der of  merely  formal  parties. worinley  v.Wormley, 
^  Wheat.  421. 

The  joinder  of  nnneceseary  parties,  not  capable 
of  t>eiug  ftucMl  in  a  federal  courts  because  citizens 
of  same  state  as  plaintiff,  will  not  prevent  a  decree 
(tgainst  others  capable  of  belair  sued.  Cameal  v. 
Bank,  10  Wheat.  181. 

If  the  action  can  be  completely  decided  as  be- 
tween the  parti*^,  an  Interest  In  another  who  can- 
not be  reached  by  process  should  not  prevent  a 
decree.  Ebnendorf  v.  Taylor,  10  Wheat,  i^ ;  Story 
V.  Livingston,  13  Pet.  a'iO ;  West  v.  Smith,  8  How. 
4QZ. 

When  proper  parties  arc  not  within  the  jurisdic- 

Wheat.  3. 


tion,  and  a  decree  can  be  made  without  effecting 
their  interests,  plaintiff  is  excuAd  from  joining 
them,by  first  section  of  act  of  February  28, 1839.  of 
State  at  Large,  321.  Union  Bk.v.  Stafford,  12  How. 
327;  New  Orleans  C.  &  B.  Co.  v.  Stafford,  12  How. 
343. 

Where  the  court  can  make  no  decree  between 
the  parties  before  it,  upon  their  own  rights,  which 
are  independent  of  the  rights  of  those  not  before 
It,  it  will  not  act.  Mallow  v.  HInde,  12  Wheat.  193 ; 
Caldwell  v.  Taggart,  4  Pet.  190. 

The  objection  for  want  of  parties,  at  hearing  on 
appeal,  will  not  avail,  unless  such  parties  are  in- 
dispensably necessary.  •  Mech.  Bk.  of  Alex.v.Set<m, 
1  Pet.  299 ;  Livingston  v.  Woodworth,  15  How.54«. 

If  the  joinder  of  a  party  would  defeat  the  juris- 
diction, and  the  decre<^  can  be  framed  so  as  not  to 
affect  his  interest,  such  party  may  be  stricken  out, 
and  suit  may  proceed  without  him.  Vattler  v. 
Hinde,  7Pet.252. 
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to  do  final  and  complete  justice  to  all  the  par- 
ticH.  3.  The  subsequent,  fraudulent,  or  illegal 
sale  and  purchase  oi  the  Bourbon  land,  effect- 
ed through  the  agency  of  Patton  claiming  and 
holding  possession  of  the  same  under  the  de- 
fendant; a  sale  effected  not  only  in  violation  of 
the  solemn  stipulations  between  said  Patton 
and  the  ancestor  ot  the  complainants,  by  the 
terms  of  which  the  proceedings  under  the  eject- 
ment and  all  matters  in  relation  thereto  were 
finally  compromised  between  them,  but,  also, 
in  defiance  of  the  various  provisions  of  the  acts 
of  the  Kentucky  legislature,  authorizing  the 
sales  of  real  estate  under  execution,  ought  not 
to  affect  or  prejudice  the  right  of  the  complain- 
ants to  recover  of  the  defendant,  Morgan,  an 
an  indemnity  for  his  failure  to  convey  the 
Bourbon  land.  4.  The  sale  of  the  Bour- 
bon land  under  color  of  the  execution  for  costs 
was  irregular  and  illegal  in  the  following  par- 
ticulars: Ist.  That  the  act  of  the  Kentucky 
legislature,  under  which  this  sale  is  attempted 
to  be  justified,  only  authorizes  the  sale  of  real 
«8tate  on  execution  for  debt  or  damages,  and 
297*]  *not  executions  for  costs  alone,  as  was 
that  from  the  Court  of  Appeals,  in  the  present 
case.  2d.  The  act  requires  that  the  sale  to  be 
effected  under  such  executions  shall  be  adver- 
tised on  the  door  of  the  court-house,  on  a  court 
day;  thereby  clearly  intending  that  such  adver- 
tisement should  be  placed  in  that  situation,  in 
time  to  afford  the  requisite  information  to  all 
persons  attending  court,  for  the  entire  day; 
which  was  not  aone  on  this  occasion,  the  ad- 
vertisement not  having  been  put  up  until  the 
latter  part,  or  afternoon  of  the  day.  Sd.  The 
said  sale  was  not  advertised  at  the  court-house, 
and  some  meeting-house  door,  and  at  the  other 
most  public  places,  within  the  county,  as  re- 
quired by  the  said  act;  in  consequence  of  which 
omissions  to  comply  with  those  important  re- 
quisitions of  the  law,  the  land  of  the  com- 
plainants, worth  several  thousand  dollars,  was 
sacrificed  for  a  paltry  and  insignificant  sum. 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

In  this  case  two  Questions  respecting  the 
formal  proceedings  of  the  Circuit  Court  have 
been  made  by  the  counsel  for  the  appellant. 

The  first  is,  that  one  of  the  complainants  in 
the  original  suit  having  settled  in  the  state 
of  Kentucky  after  this  bill  was  filed,  that 
court  could  no  longer  entertain  jurisdiction 
of  the  cau»e,  and  ought  to  have  dismissed  the 
bill. 

We  are  all  of  opinion  that  the  jurisdiction 
having  once  Ifested,  was  not  devested  by  the 
change  of  residence  of  either  of  the  parties. 
298*]  *2d.  It  appearing  from  the  will  that 
at  its  date  the  testator  had  a  child  who  is  not  a 
party  in  this  suit,  the  bill  ought  to  be  dismissed, 
or  the  decree  opened  and  the  cause  sent  b«ick  to 
make  proper  parties. 

It  is  unquestionable  that  all  the  co-heirs  of 
the  deceased  ought  to  be  parties  to  this  suit, 
either  plaintiff  or  defendant;  and  a  specific  per- 
formance ought  not  to  be  decreed  until  they 
shall  be  all  before  the  court.  It  would,  per- 
haps, be  not  enough  to  say  that  the  child  named 
in  the  will,  and  not  made  a  party,  is  most  prob- 
ably dead.     In  such  a  case  as  this,  the  fact  of 
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his  death  ought  to  be  proved,  not  presume<l.' 
But  &s  the  opinion  of  the  court  on  the  merits 
of  the  cause  will  render  it  unnecessary  to  de- 
cide this  question,  it  is  thought  best  for  the  in- 
terest of  all  parties  to  pro<*eed  to  the  considenir 
tion  of  another  point  which  will  finally  terminate 
the  contest,  *so  far  as  it  is  to  be  deter-  [*290 
mined  in  a  court  of  equity. 

This  is  a  suit  for  the  specific  performance  of 
a  contract,  either  by  conveying  lands  in  the 
state  of  Ohio,  stipulated  to  be  conveyed  as  tlie 
consideration  for  land  sold  in  the  state  of  Ken- 
tucky, or,  if  that  be  out  of  the  power  of  tiie 
obligor,  by  paying  money  in  lieu  thereof.  Al- 
though the  contract  is  not  contained  in  one  in- 
strument, but  consists  of  two  bonds,  the  one 
given  by  Charles  Morgan,  of  Pennsylvania, 
binding  himself  to  convey  the  land  in  Ken- 
tucky, and  the  other  bv  Charles  Morgan,  of 
Kentucky,  binding  himself  to  convey  the  land 
in  Ohio ;  yet.  it  is  essentially  one  contract ;  and 
it  sufiiciently  appears  that  the  land  in  Ohio 
forms  the  consideration  for  the  lands  in  Ken- 
tucky. It  is  then  a  case  standing  on  those  gi*n- 
eral  principles  which  govern  all  applications  to 
a  court  of  equity,  to  decree  the  specific  per- 
formance of  a  contract. 

In  cases  of  this  character  no  rule  is  more 
universal  than  that  he  who  asks  for  a  specific 
performance  must  be  in  a  condition  to  perform 
himself.  This  point  was  fully  considered  in 
the  cases  decidea  in  this  court  between  Hepburn 
db  Dunda^t  and  Colin  Auld,  as  the  agent  of  Dun- 
lop  <fc  Co.,  and  the  principles  laid  down  in  those 
cases  are  believed  to  be  entirely  correct.* 

Let  us  inquire,  then,  whether  the  plalntifTs  in 
the  court'below  have  brought  themselves  with- 
in this  rule. 

It  is  incumbent  on  them  to  show  an  ability 
to  convey  to  the  defendant  in  that  court  a  cleiir 
estate  in  *fee  simple  in  the  tract  of  one  [*300 
thousand  acres  lying  in  Kentucky,  which  wjis 
sold  to  him  by  their  ancestors.  Have  they  done 
so? 

The  co-heirs  are,  some  of  them,  femes  covert, 
and  some  of  them  infants.  The  decree  against 
the  defendant  for  the  value  of  the  Ohio  land  is 
not  dependent  on  their  making  him  a  convey- 
ance of  the  land  in  Kentucky,  but  is  absolute. 
He  is  to  pay  the  consideration  money,  and  then 
obtain  a  title  if  he  can.  It  is  true  that  in  the 
event  of  selling  the  Kentucky  land,  vsrhieh  is  u> 
take  place  after  exhausting  the  personal  estate 
of  Charles,  Morgan  of  Kentucky,  the  complain- 

1.— The  general  rule,  requiring  all  pei-sons  Inter- 
ested to  be  made  parties  to  the  Kuit,  Is  confined  to 
parties  to  the  interest  involved  In  the  iiMtue,  and 
who  must,  neoesaarily,  be  affected  by  the  decree. 
It  is  a  rule  of  convenience  merely,  and  may  be  dift. 

f>en8ed  with  when  it  becomes  extremely  difficult  (»r 
nconvenient.  Wendell  v.  Van  Reosselaer.  IJohns. 
Ch.  Rep.  349.  And  the  want  of  proi>er  parties  is  not 
a  Rood  plea,  if  the  bill  BVLggestn  that  such  oartles 
are  out  of  the  Jurisdiction  of  tbo  court.  MilUgan  v. 
MiUedge  ct  ux.,  3  Cranch,  220;  Ti avers  v.  Buckley, 
1  Vea.  886 ;  Cowslad  v.  Coley,  1  Vem.  140,  In  suoh'a 
case,  if  the  propertv  in  litlgHtlon  be  vrithln  the  oiin- 
trol  of  the  party  who  is  brought  before  the  court, 
it  may  be  acted  upon  by  the  court.  Smith  v.  Hi- 
bernia  Company,  r  Soboalesft  Lefroy,240;  Willlains 
V.  Whinyates,  2  Brown's  Ch.  Cas.  399.  No  person 
need  be  made  a  party,  against  whom,if  brought  to 
a  hearing,  the  plaintiff  cannot  have  a  decree :  as  a 
residuary  legatee,  and  a  bankrupt  in  a  suit  brouKht 
against  the  asedgneea.  De  Golls  v.  Ward,  in  note  1 
to  3  Pere  WiU.  311. 


2.~Vide  ante,  Vol.  I.  p.  179. 
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ante  are  directed  to  join  in  the  conveyance;  but 
this  contingency  may  not  happen;  and  if  it 
should,  a  decree  that  femes  covert  and  infants 
who  are  plaintiffs,  and  against  whom  no  cross 
bill  has  been  filed,  should  convey,  might  not 
secure  a  conveyance. 

This  mi^ht  be  corrected  by  sending  the  case 
Ixack  with  lastru'tions  to  new  model  the  decree 
so  as  to  adapt  it  to  the  situation  of  the  parties, 
did  it  appear  to  the  court  that  the  appellees  are 
able  to  make  such  a  title  as  the  appellant  ought 
to  receive. 

But  the  appellees  appear  to  the  court  to  be 
incapable  of  making  an  unincumbered  title  to 
the  land  sold  by  their  ancestor.  8ix  hundred 
and  sixty-six  acres  have  been  sold  under  an  ex- 
ecution, and  conveyed  by  the  officer  making 
the  sale.  The  terre-tenants  have  been  brought 
before  the  court.  The  bill,  as  to  them,  has 
been  dismissed,  and  from  the  decree  of  dis- 
mission there  has  been  no  appeal.  Can  this 
301*]  *court  close  its  eyes  on  their  title,  or 
declare  it  invalid? 

It  has  been  said  that  the  sale  is  fraudulent, 
irregular,  and  illegal.  But  the  court  empow- 
ered to  examine  these  allegations  has  de- 
cided against  them,  and  from  its  decree  no 
appeal  has  been  taken.  The  incumbrance  is 
an  incumbrance  in  fact,  and  its  legality  can  be 
inquired  into  by  this  court  onl^  in  a  suit  to 
which  the  persons  claiming  the  title  are  parties. 

It  might  be  urced,  that  as  the  appellant  sold 
to  Patton,  and  ratton  holds  also  under  the 
sheriff's  sale,  he  is  not  now  at  liberty  to  con- 


sider Patton's  title  as  an  incumbrance  on  the 
land. 

This  argument  would  be  entitled  to  great 
consideration  were  it  applicable  to  the  whole 
land  sold  by  the  sheriff.  But  it  is  inapplicable 
to  one  hundred  and  sixty-six  acres,  part  of  the 
tract  which  has  never  been  sold  by  the  appel- 
lant. 

If  the  titles  acquired  under  the  sheriff's  sale 
be  such  as  would  be  annulled  in  a  court  of  law 
or  equity  (concerning  which  this  court  gives  no 
opinion),  it  was  incumbent  on  the  plaintiffs  to 
annul  them  before  they  obtained  a  decree  for  a 
specific  performance. 

Other  objections  have  been  made  to  the  de- 
cree of  the  Circuit  Court.  It  has  been  said  that 
the  contract  wtis  in  its  origin  unequal,  and  that 
the  ancestor  of  the  appellees  had  in  his  life-time, 
by  his  conduct,  disaffirmed  the  contract.  It  is 
deemed  unnecessary  to  examine  these  objec- 
tions, because  the  court  is  of  opinion  that  the 
inability  of  the  appellees  to  make  *such  [*30^ 
a  title  to  the  land  at  this  time  as  the  appellant 
ought  to  accept,  deprives  them  of  the  right  to 
demand  a  specific  performance.  Neither  party 
can  at  present  claim  the  aid  of  this  court,  but 
ought  to  be  left  to  pursue  their  legal  remedies. 

Decree  reversed  and  bill  dismissed.* 


Cited— 12  Pet.  171 ;  15  How .  208 ;  17  How.  142,  506 : 
9  Otto,  MS;  1  Bald.  4M;  Hemp.  712;  6  Bias.  28;  2 
Sumn.  886;  1  Blatchf .  805 ;  1  Cliff.  133;  4  McLean, 
113:  8  McLean,  70. 


I.— There  can  be  no  doubt  that  the  origrln  of  the 
doctrine  of  the  English  Court  of  Chancery,  as  to  the 
specific  performance  of  airreements,  la  to  t)e  traced 
to  the  Roman  law :  although  the  commentators  on 
that  law  are  divided  in«oplnion  as  to  whether  it 
wuuM  compel  the  actual  delivery  of  the  thing  sold, 
or  whether,  in  case  of  refusal,  on  the  part  of  the 
vendor,  his  obligation  resolves  itself  into  the  pay- 
ment of  pecuniary  damages.  Those  civilians  who 
are  of  the  latter  opinion,  ground  themselves,  1st. 
On  the  Code  de  act,  vend,  et  empt.  L.  4  tit.  40,  sec.  4, 
which  subjects  the  vendor  to  damages  for  refusing 
to  deliver  poesession  of  the  thing  sold.  2d.  On  the 
maxim  of  law  that  nemo  poteM,  coffi  proBCime  ad  fac- 
tum; from  whence  they  conclude  that  nemo  pot€^ 
cfigi  0(1  traditionem.  The  contrary  opinion  is  sup- 
ported, among  others,  by  Pothier.  who  states  it  to 
be  conformable  to  the  practice  on  the  European 
continent  to  enforce  a  specific  performance  or  the 
contract  of  sale.  He  answers  the  above  objections 
drawn  from  the  4th  law  of  the  Code  de  act.  vend,  et 
empt. by  stating  that  this  law  does  indeed  give  to 
the  vendee  tbe  action  inid  quod  interest  against  the 
vendorwho  refuses  to  deliver  possession  of  the  thing 
sold ;  but  that  it  does  not  confine  his  remedy  to  this 
action  alone.  He  cites  Paulus,  Sent.  1, 13, 4,  as  a  pre- 
cise authority  that  the  vendor  may  be  compelled  to 
deliver  the  thing  specifically,  potest  cogi  ut  tradat; 
but  as  it  may  not  always  be  convenient  or  practi- 
cable for  the  vendee  to  cause  himself  to  be  put  in 
possL'ssion  manu  militarU  he  is,  by  this  law,  permit- 
ted to  resort  to  his  action  in  id  quod  interest.  He 
ha»  the  choice  of  the  two  remedies.  As  to  the  ar- 
(ruraent  drawn  from  the  maxim,  that  nemo  potest 
cigi  ad  factum,  and  that  those  contracts  which  con- 
8bt  in  the  obligation  tb  do  a  certain  thing,  resolve 
themselves  in  id  qwHi  interest  actorin.  Pothier 
anHwers,  that  this  maxim  is  inapplicable,  except 
where  the  act  to  be  done  is  a  mere  personal  act  of 
the  debtor,  merum  factum ;  as  where  a  person  con- 
308»}  tracts  to  ♦copy  a  manuscript,  or  to  excavate 
a  ditch.  In  which  case,  if  the  agreement  be  not  per- 
furmed,  the  obligation  necessarily  resolves  itself 
into  pecuniary  damages.  But  that  the  act  of  deliv- 
ering possession  of  the  thing  sold  is  not  merum 
/oeluni,  ned  mofjisad  dationem  aceedit ;  and  that  the 
debtor  may  be  compelled  to  perform  it  specifically. 
l)e  Vente,  No.  88.  This  principle  he  extends  even 
to  personal  property :  but  in  the  practice  of  the 
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English  Court  of  Chancery  agreements  respecting 
chattels  are  not,  in  genenu,  enforced,  as  has  been 
before  noticed.  Ante,  vol.  1,  p.  164,  note  (a).  So, 
also,  that  court  refused  to  decree  a  specific  per- 
formance of  a  covenant  to  make  good  a  gravel  pit. 
Scholefleld  v.  Whitehead,  2  Vem.  127.  And  to  re- 
fer a  controversy  to  arbitration.  Street  v.  Rigby, 
8  Ves.  818.  These  last  cases  fall  within  the  distinc- 
tion stated  bv  Pothier  of  a  mere  personal  act,  the 
obligation  of  which,  in  case  of  non-performance, 
resolves  Itself  into  pecuniary  damages,  to  recover 
which  the  party  must  resort  to  his  action  at  law. 
But  Lord  Hardwicke  held,  contrary  to  the  princi- 
ple of  this  distinction,  in  tbe  case  of  the  City  of 
London  v.  Nash,  3  Atk.  612,  that  a  covenant  to 
build  or  rebuild  might  be  specifically  enforced,  but 
not  a  covenant  to  renair.  And  the  same  case  is 
mentioned  as  within  toe  Jurisdiction  of  the  Court  of 
(Chancery  in  the  year  book  of  8  E.  4, 4,  b.,  one  of  the 
earliest  recognitions  of  the  equitable  powers  of  the 
court.  But  the  modem  authorities  seem  to  lean 
against  this  doctrine.  Lucas  v.  Commerford,  Z 
Brown's  Ch.  Cas.  167 ;  S.  C,l  Ves.,  Jun.,  236;  Mosely 
V.  Virgin,  8  Ves.  184 ;  Flint  v.  Brandon,  8  Ves.  164 ; 
Errington  v.  Ayuesley,  2  Brown's  Ch.  Cas.  343. 

Although  the  vendee  Is  not  obliged  to  take  a  de- 
fective title,  yet,  if  there  be  a  mistake  or  misrepre- 
seiitatlon  as  to  the  quantity  or  Quality  of  the  prop- 
erty sold,  or  of  the  estate  of  the  vendor  therein, 
the  vendee  may,  if  he  elects  so  to  do,  have  the  dif- 
ference deducted  from  tbe  purchase  money  by  way 
of  compensation,  and  a  specific  performance  as  to 
the  rest.  There  is  a  settled  distinction,  when  a 
vendor  comes  int-o  a  court  of  equity  to  compel 
the  vendee  to  a  performance,  ana  when  a  vendee 
seeks  to  compel  a  vendor  to  perform.  In  the  first 
case,  if  the  vendor  is  unable  to  make  out  a  title  as 
to  part  of  the  8ubject>-mattor  of  the  contract,  which 
was  the  principal  object  of  the  purchaser,  equity 
will  not  compel  the  vendee  to  perform  the  contract 
pro  tanto.  In  the  second  case,  the  vendee  may,  if 
he  chooses,  take  the  part  to  which  a  title  can  be 
made.  Waters  v.  Travis,  9  Johns.  Rep.  465;  Mllli- 
gan  V.  Cooke,  16  Ves.  1 ;  Halsey  v.  Grant,  13  Ves.  77 : 
Mortlocke  v.  BuUer.  10  Ves.  316 ;  *Paton  v.  L'304 
Rogers,  1  Ves.  St  Beat.  d!&.  But  where  the  partic- 
ular or  memorandum  described  tbe  estate  as  con- 
taining, by  estimation,  so  many  acres,  '*  be  the 
same  more  or  less,"  the  vendee  was  held  not  to  be 
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LITER  ET  AL.  V,  GREEN. 

In  a  writ  of  right,  broug-ht  under  the  statute  of 
Kentucky,  where  the  demandant  described  his  land 
by  luetee  and  bounds,  and  counted  against  the  ten- 
ants Jointly,  it  was  held  that  this  was  matter  plead- 
Hble  in  abatement  only,  and  that  by  pleadinar  in 
bar,  the  tenants  admitted  their  joint  seizin,  and 
lost  the  opportunity  of  pleadintr  a  several  ten- 
ancy. 

The  tenants  could  not,  in  this  case,  severaUy 
plead,  in  additon  to  the  mise,  or  general  issue,  thQt 
neither  the  plaintiff  nor  his  ancestor,  nor  any  other 
under  or  from  whom  he  derived  his  title  to  the  de- 
manded premises,  were  ever  actually  seized  or  pos- 
sessed thereof,  or  of  any  part  thereof ;  because  it 
amounted  to  the  ffoncral  Issue,  and  was  an  ap- 
plication to  the  mere  dlacretiou  of  the  court, 
which  is  not  examinable  upon  a  writ  of  error. 

l^iurre.  Whether  the  tenants  could  plead  the  mlso 
severally,  as  t<i  the  several  tenements  held  by 
them,  parcel  of  the  demandant's  premises,  without 
answeringr  or  pleadinif  anytbln^r  as  to  the  residue- 

I'^nder  such  pleas,  and  the  replication  prescribed 
by  the  statute,  the  mise  was  Joined,  the  parties 
proceeded  to  trial,  and  the  following  ereneral  ver- 
dict was  found,  viz.:  *'  The  Jury  find  that  the  de- 
mandant hath  more  mere  rlKht  to  hold  the  tene- 
ment, as  he  hath  demanded,  than  the  tenants,  or 
either  of  them,  have  to  hold  the  respective  tene- 
ments set  forth  in  their  respective  pleas,  they  be- 
insr  parcels  of  the  tenement  in  the  count  men- 
tioned." It  was  held  that  this  verdicts,  being 
certain  to  a  common  intent,  was  sufficient  to  sus- 
tain a  Judfo^ent. 

It  was  also  held  that  a  Joint  Judgment  against 
the  tenants  for  the  costs,  as  well  as  the  land,  was 
correct. 

THIS  cause   was  argued  by  Hugh^  for  the 
plaintiffs  in  error,  and  by  M.  B.  Hardin 
and  Jr/netf  for  the  defendant  in  error. 

307*]      *Story,  «A,  delivered  the  opinion  of 
the  court: 


This  is  a  writ  of  riffht  for  the  recovery  of 
lands  brought  in  the  form  prescribed  by  the 
statute  of  Kentucky,  in  which  the  demandant 
descri)>ed  his  land  by  metes  and  bounds,  and 
counted  against  the  tenants  jointly.  To  this 
count  the  tenants  demurred,  and  upon  a  join- 
der the  demurrer  was  overruled  by  the  court, 
and  uix)n  motion  of  the  tenants,  leave  was 
given  to  them  to  withdraw  the  demurrer  and 
plead  anew.  A  motion  was  then  made  to  the 
court,  by  the  tenants,  to  compel  the  demandant 
to  count  against  them  severally,  upon  the  ground 
that  they  neld  separate  and  distinct  tenements, 
parcels  of  the  land  demanded ;  which  motion 
was  overruled  by  the  court.  And,  in  our  judg- 
ment, this  was  very  properly  done,  for  the  mat- 
ter was  pleadable  in  abatement  only;  and  by 
pleading  in  bar,  the  tenants  admitted  their  joint 
seizin  of  the  freehold,  and  lost  the  opportunity 
to  plead  a  several  tenancy.  Assuming  that  at 
common  law,  a  writ  of  right  patent  may  l)e 
brought  against  divers  tenants,  who  hold  their 
lands  severally,  and  that  the  demandant  may 
count  againt  them  severally,  it  does  not  follow 
that  this  doctrine  applies  to  a  writ  of  right  cloee; 
but.  if  it  did,  and  the  demandant  should,  in  such 
case,  count  against  the  tenants  jointly,  and  the 
tenants  should  plead  to  the  merits,  it  would,  for 
all  the  purposes  of  tlie  suit,  be  an  admission  of 
theioint  tenancy.  And  the  clause  in  the  statute 
of  Kentucky,  requiring  that  where  several  tene- 
ments are  demanded,  the  contents,  situation, 
and  boundaries  of  each  shall  be  inserted  in  the 
♦count,  has  not  affected  this  rule.  It  r*308 
supposes  that  the  several  tenements  are  held  by 
the  same  tenants.  The  tenants  next  moved  the 
court  to  allow  them  severally  to  plead,  in  addi- 
tion to  the  mise,  or  general' issue,  that  neither 


entitled  to  an  abatement  In  the  price  for  a  deficien- 
cy In  the  quantitj'  of  acres  sold.  Winch  v.  Win- 
chester, 1  ves.  &  Beat.  375.  The  Court  of  Chancery, 
in  decreeing  a  specific  execution  of  agreements, 
governs  it^f  by  a  moral  certainty,  for  ft  is  impos- 
sible in  the  nature  of  things  there  should  be  a 
mathematical  certainty  of  a  good  title.  Therefore,  it 
was  held  in  England  that  a  reservation  In  the  grant 
of  an  estate  by  the  crown  of  royal  mines  within 
the  premLcies  was  not  such  a  bleminh  In  the  title  as 
would  excuse  the  vendee  from  taking  it ;  because 
it  seems  the  crown  liad  no  i)ower  to  grant  a  license 
to  any  person  to  come  upon  a  subject's  estate  and 
search  for  such  mines ;  and  even  if  it  had  the  pow- 
er, it  was  extremely  improbable  that  it  would  ever 
be  exercised.  Lyddal  v.  Weston,  2  Atk.  20.  So, 
also,  in  this  countrj',  where  A  contracted  to  convey 
to  B,  "  by  a  good  and  valid  conveyance  in  law,"  a 
farm,  which  was  originally  parcel  of  a  large  tract  of 
ground  granted  by  the  proprietor  of  a  manor  to  the 
ancestor  of  A,  in  fee,  '*  yielding  and  pajing  to  the 
grantor,  his  heirs  and  assigns,  the  yearly  rent  of 
ten  shillings,"  the  proportion  of  which  quitrent  f)n 
the  farm  was  54  cents  a  year;  the  existence  of  the 
quitrent  being  known  to  B  at  the  time  of  the  con- 
tract, it  was  held  that  the  existence  of  such  an  in- 
cumbrance (if  it  were  any)  was  no  objection  to  a 
decree  for  a  specific  i>erformance  of  the  contract. 
Ten  Broek  v.  Livingston,  1  Johns.  Chan.  R.  357. 

In  general,  the  vendor  may  compel  a  specific  per- 
formance, if  he  can  make  a  good  title  at  the  time  of 
the  decree,  although  he  had  not  a  good  title  when 
the  land  ought  to  have  been  conveyed  according  to 
the  terms  of  the  contract.  Langford  v.  Pitt,  2 
Pcre  Will,  830;  Mortlocke  v.  BulTer,  10  Ves.  315; 
Coffin  V.  Cooper,  14  Ves.  205;  Hepburn  v.  Auld,  5 
Cranch,  aB2;  Hepburn  et  al.  v.  Dunlop  etal.,  Ante, 
vol.  1,  p.  170.  where,  after  bill,  answer,  and  repli- 
cation, no  further  steps  were  taken  in  the  cause  for 
upwards  of  twenty  years,  this  was  held  as  not  of 
itself  a  reason  for  refusing  a  specific  performnnce, 
there  being  aeouiecence  on  both  sides.  Cain  v. 
Allen,  3  Dow.  m.  And  where  an  agreement  for 
the  sale  of  lands  was  suffered  to  remain  unexecut- 


ed  for  fourteen  years,  the  vendee  haWng  taken, 
and  continued  to  hold,  possession :  the  court,  under 
the  peculiar  facts  of  the  case,  decreed  a  specific 

Serformance  of  the  contract.  Waters  v.  Tra\i8,  9 
ohns.  U.  406.  But,  as  a  general  rule,  the  court 
will  not  suffer  a  party  at  *the  distance  of  r*305 
years,  to  come  to  the  court  and  say  that  he  is 
ready  to  make  a  good  title,  and.  demand  a  specific 
performance.  Jenkins  v.  HUes,  6  Ves.  646;  Wynn 
V.  Morgan,  7  Ves.  205.  And  the  parties  may  make 
time  of  the  essence  of  the  agrei^ment,  so  that  if 
thei-e  be  a  default  at  the  day,  without  any  Just  ex- 
cuse, and  without  any  waiver  afterwards,  the  court 
will  not  interfere  to  help  the  party  in  default. 
Benedict  v.  Lynch,  1  Johns.  Chan.  Uep.  370. 

The  Court  of  Chancery  will  not,  except  under 
very  particular  circumstances,  upon  a  bill  for  the 
specific  performance  of  a  contract.  If  the  party  be 
not  entitled  to  a  specific  performance,  direct  an  is- 
sue of  q}m}\lumdamnifitatv»,  or  a  reference  to  the 
master  to  ascertain  the  damages.  The  plaintiff,  if 
he  chooses  that  remedy,  mu*»t  resort  to  law.  It  not 
being  like  the  case  of  a  defect  of  title  as  to  part,  or 
of  quality,  or  quantity,  where  a  specific  perform- 
ance may  be  decreed  as  to  so  much  as  the  vendor  is 
able  to  perform,  and  a  compensation  to  the  vender; 
for  the  residue.  Todd  v.  Gee,  17  Ves.  273.  But 
where  the  defendant  has  put  it  out  of  his  power  to 
perform  the  contract,  the  bill  will  be  retained,  and 
it  will   be  referred  to  the  piaster  to  assess   the 

Slalntiff's  damages.  Denton  v.  Stewart,  1  Fonb. 
*,  note  1/ ;  and  166,  note  h ;  and  1  Ves.  329 ;  17  Vo». 
276,  note  h ;  Greenaway  v.  Adams,  12  Ves.  396.  And 
where  a  specific  performance  was  refused,  because 
the  contract  was  within  the  statute  of  frauds,  yet 
the  plaintlfP  having  sustained  an  injury  for  which 
be  was  entitled  to  compensation,  and  for  which  he 
had  no  remedy,  or  at  best  a  doubtful  and  inad«>- 
quate  remedy  at  law,  the  court  retained  the  bill 
and  awarded  an  Issue  of  quantum  damniflcaluH  to 
assess  the  damages  8ustain<Mlby  the  plaintiff  by  the 
acts  of  the  defendimts.  Phillips  v.  Thoropeon  et 
al.,  1  Johns.  Chan.  Hep.  131. 
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the  plaintiff  nor  hijs  ancestor,  nor  any  other 
under  or  from  whom  he  derived  his  title  to  the 
demanded  premises,  were  ever  ac^tually  seized 
or  possessed  thereof,  or  of  any  part  thereof; 
which  motion  the  court  refused  to  grant.  And, 
in  our  judgment,  this  was  very  properly  done. 
In  the  first  place,  this  plea  was  clearly  bad,  as 
amounting  to  the  general  issue,  and,  indeed, 
for  other  manifast  defects.  In  the  next  place, 
it  was  an  application  to  the  mere  discretion  of 
the  court,  which  is  not  a  subject  of  examination 
upon  a  writ  of  error.  The  court  then  permit- 
ted the  tenants  to  sever  in  pleading,  and  to 
plead  the  mise  severally  as  to  several  tenements 
held  by  them,  "parcel  of  the  demanded  prem- 
ises, without  answering  or  pleading  anything 
as  to  the  residue.  Upon  the  propriety  of  this 
pleading  we  give  no  opinion,  as  it  is  not  as- 
signed for  error  by  the  demandant,  and  the  er- 
ror, if  any,  is  in  favor  of  the  tenants.  The 
replication  prescribed  by  the  act  of  Kentuckv. 
was  pleaded  to  the  several  pleas;  and  upon  the 
mise  so  joined,  the  parties  proceeded  to  trial. 
The  court  being  divided  upon  several  points 
made  at  the  trial,  the  jury  was  discharged.  At 
a  subsequent  term,  the  tenants  again  moved 
the  court  for  leave  to  withdraw  the  mise  joined, 
and  to  plead  non-tenure  as  to  some,  and  sev- 
eral tenancy  as  to  others,  in  abatement,  which 
was  refused  by  the  court ;  and  in  our  judgment, 
for  the  reasons  already  stated,  was  properly  re- 
309*]  fused.  *The  cause  was  then  again  tried 
by  a  iur}%  who  returned  a  general  verdict  for 
the  demandant,  which,  under  the  direction  of 
the  court,  was  amended  by  the  jury,  and  re- 
<-orded  as  follows:  "  The  jury  tind  that  the  de- 
mandant hath  more  mere  right  to  hold  the  ten- 
ement, as  he  hath  demanded,  than  the  tenants, 
or  either  of  them,  have  to  hold  the  respective 
tenements  set  forth  in  their  respective  pleas, 
they  being  parcels  of  the  tenement  in  the  count 
mentioned. " 

It  is  objected  by  the  tenants  that  this  verdict 
is  insufRcient,  because  it  does  not  contain  a  sev- 
eral finding  upon  the  several  issues  of  the  ten- 
Auis,  but  is  a  joint  finding  against  them  all; 
and  only  by  inference  and  argument  a  finding 
of  the  several  issues  for  the  plaintiff.  This  ob- 
jection cannot  be  sustained.  The  verdict  ex- 
pressly and  directly  affirms  the  right  of  the 
demandant,  and  denies  the  right  of  tlie  tenants 
to  the  land  contained  in  their  respective  pleas, 
the  same  being  parcel  of  the  land  demanded. 
A  verdict,  certain  to  a  common  intent,  is  sufli- 
cient  to  sustain  a  judgment.  At  the  trial,  a 
bill  of  exceptions  was  taken.  The  first  point 
in  the  exceptions  is  the  refusal  of  the  court, 
upon  the  prayer  of  the  counsel  for  the  tenants, 
to  direct  the  jury  that  the  demandant  was  not 


entitled  to  recover  in  the  suit,  upon  the  proof 
by  the  tenants,  that  they  claimed  their  several 
tenements  under  distinct  and  several  titles. 
This  refusal  was  perfectly  correct;  for  the  mat- 
ter did  not  go  to  the  merits,  and  could  be  taken 
advantage  of  only,  as  has  been  already  stated, 
by  a  plea  in  abatement. 

*The  next  exception  is,  that  the  court  [*3 10 
allowed  a  copy  of  the  survey  of  the  land  claimed 
by  the  demandant  to  go  in  evidence  to  the  jury, 
for  the  purpose  of  identifying  the  same.  Iso 
ground  for  this  objection  has  been  stated ;  and 
it  seems  to  be  utterly  untenable. 

Another  exception  is,  that  the  court  refused 
to  allow,  as  evidence  to  the  jury,  to  prove  that 
the  demandant  did  not  hold  the  legal  title  to 
2,000  acres,  parcel  of  the  land  demanded  in  this 
suit,  the  copies  of  a  certain  record  of  a  decree 
in  chancery,  in  a  suit  between  the  demandant 
and  third  persons  (with  whom  the  tenants  liad 
no  privity  of  title  or  estate),  and,  also,  of  a  deed 
made  in  pursuance  of  such  decree,  bv  which 
deed  2,000  acres  of  the  land  demanded  by  the 
writ  appeared  to  be  conveyed  to  third  persons. 
This  exception  is  not  now  relied  on,  and  is 
certainly  open  to  various  objections.  Without 
adverting  to  the  objections  that  neither  the 
record  nor  the  deed  were  properly  authenti- 
cated, and  that  it  was  an  attempt  to  set  up  an 
outstanding  title  in  third  persons  having  no 
privity  with  the  tenant^;  it  is  decisive  against 
the  admission  that  the  2,000  acres,  or  any  part 
thereof,  are  not  shown  to  be  within  the  bounda- 
ries of  the  land  claimed  by  any  of  the  tenants, 
or  put  in  issue  between  the  parties. 

The  last  exception  is.  that  the  court  refused 
to  instruct  the  jury,  that  if  it  should  be  proved 
that  divers  of  the  tenants  had  no  title  to  certain 
parcels  of  the  demanded  premises,  but  that 
they  claimed  the  same  under  a  third  person 
having  the  legal  title  thereof,  then,  that  they 
ought  to  find  for  the  said  *tenant8.  be-  [*3 1 1 
cause  they  had  no  title.  This  exception  is. 
also,  not  relied  on,  and  certainly  could  not  be 
supported,  for  it  could  be  given  in  evidence 
only  on  a  plea  of  non-tenure. 

A  motion  was  afterwards  made  for  a  new 
trial,  the  proceedings  on  which,  not  being  mat- 
ters of  error,  need  not  be  mentioned. 

The  only  remaining  objection,  urged  as  a 
ground  for  reversal,  is,  that  the  judgment  is  a 
joint  judgment  against  the  tenants  for  the  costs 
as  well  as  the  land.  We  are  all  of  opinion  that 
the  judgment  is  ri^ht,  and  that  the  tenants  can 
take  nothing  by  this  objection. 

Thejudgn^nt  w,  therefore,  affirmed  trith  costs. 

Judgm&nt  affirmed.^ 
Cited-11  Wall.  676. 


1.— A  writ  of  riffht  patent  is  always  directed  to 
the  lord  of  the  iqanor,  or  his  bailiff,  and  is  a  com- 
mission unto  them  that  they  should  do  riffht.  The 
form  of  the  writ  is.  *'  we  command  you  that,  with- 
out delay,  vou  do  full  rigrht  (plenum  rectum  tenea- 
tt»)  to  A,  of  B,  of  one  messuaire,  &c.,  in  I,  which 
he  ekdma  to  hold  of  you  by  the  free  service  of  one 

¥9nny  per  annum  for  all  service,  of  which  W,  of 
.(leforceth  him,  and  unless  you  will  do  this  let 
the  sheriff  of,  Ac,  do  it,  that  we  may  bear  no  more 
clamor  thereupon  for  want  of  right.  Witness,  &c." 
Fitz.  N.  Brev.  1,  G.  Bracton,  lib.  5,  ch.  2,  p.  338 ;  Reir. 
Brer.  1,  Glanville,  lib.,  12  ch.  3,  ch.  4 ;  3  Bl.  Com.  ap. 
L  This  writ  is  the  sole  authority  for  the  lord  to 
hold  plea  of  the  land  in  controversy ;  and  without 
it  DO  one  is  bound  to  answer  in  the  lord's  court. 

Wheat.  8. 


Olanvllle,  lib.  12,  ch.  3.  ch.  25.  It  Is  called  a  writ  of 
right  patent,  because  it  is  an  open  letter  of  request, 
or  command  given  to  the  plaintiff,  and  exposed  to 
full  view,  in  contradiction  to  writs  close,  which  are 
always  closed  up  and  sealed,  or  are  supposed  to  be 
,  closed  up  and  sealed,  and  dirocted  to  particular 

g arsons.  2  Bl.  Com.  346;  3  Bl.  Com.  196;  3  Reeve'a 
ist.  46 ;  Fitz.  N.  Brev.  1  F.  When  the  writ  of  right 
patent  was  brought  to  the  lord's  court,  an  entry 
thereof  was  made  in  his  *court  by  the  stew-  [♦31« 
ard,  and  the  writ  was  then  delivered  back  to  the 
plaintiff.  Upon  the  entry  a  summons  issued  from 
the  lord's  court  to  the  tenant,  commanding  him  to 

I  appear  at  the  next  court  to  answer  the  plea ;  and 
this  was  the  first  process  by  which  the  tenant  had 

:  any  knowledge  or  the  suit.  Uast.  Ent.  244, 6 ;  Booth, 

2i7 


8L6 


Supreme  Court  of  the  United  States. 


1817 


[local  law.] 
SHIPP  et  al.  t.  MILLER'S  HEIRS. 

An  error  in  description  Is  not  fatal  in  an  entry  If 
Itdoea  not  mislead  a  subsequent  locator.  The  fol- 
lowlnir  entry  :  "  H.  M.  enters  1,687  acres  of  land  on 
a  treasury  warrant,  No.  tfl68,  adiolnln^  Chapman 
Aston  on  the  west  bide,  and  Israel  Christian  on  the 
north,  befrinnlnflr  at  Chiistian's  north-west  corner, 
runninir  thence  west  2U) poles;  thence  north  paral- 
lel with  Aston's  line  until  an  east  course  to  Aston's 
line  will  include  the  quantity/*  was  held  valid,  al- 
though no  such  entry  as  that  referred  to  could  be 
found  In  the  name  or  Aston,  but  the  particular  de- 
scription clearly  pointed  out  an  entry  in  the  name 
of  Chapman  Austin  88  the  one  intended,  and  this, 
toirethcr  with  Christian's  entry,  satisfied  the  calls 
of  H.  M.'s  entry. 

It  is  a  general  rule  that  when  all  the  calls  of  an 
entry  cannot  be  complied  with,  because  some  are 
va^e,  or  repugnant,  the  latter  may  be  rejected  or 
controlled  by  other  material  calls,  which  are  con- 
sistent and  certain.  Course  and  distance  yield  to 
known,  visible,  and  definite  objects;  but  they  do 
not  yield,  unless  to  calls  more  material  and  equally 
certain.  Chapman  Austin's  entry  calUnsr  to  lie  **  on 
the  dividing  ridge  between  Hinkston's  Fork  and  the 
south  fork  of  Licking,  beginning  two  miles  north 
of  Harrod's  Lick,  at  a  large  buffnlo  road,  and  run- 
ning about  north  for  quantity,"  and  there  being 
no  buffalo  road  two  miles  north  of  Harrod's  Lick  (a 
place  of  general  notoriety),  it  was  determined  that 
a  call  for  a  large  buffalo  road  might  be  rejected, 
and  the  entry  suppoited  by  the  definite  call  for 
oouTse  and  distance. 

It  is  a  settled  rule  that  where  no  other  figure  is 


called  for  in  an  entry,  it  is  to  be  surveyed  in 
a  square  coincident  with  the  cardinal  points, 
*and  large  enough  to  contain  the  given  [*31T 
quantity,  and  that  the  point  of  beginning  is  deemed 
to  be  the  centre  of  the  base  line  of  such  square. 
Chapman  Austin's  entry  calling  to  run  about  a 
north  course  for  quantity,  the  word  '* about*'  is  to 
be  rejected,  and  the  land  is  to  run  a  due  north 
course,  having  on  each  side  of  a  due  north  line« 
drawn  through  the  centre  of  the  base,  an  equal 
moiety. 

The  act  of  Kentuckv  of  1797,  taken  in  connecUoa 
with  preceding  acts,  declaring  that  entries  for  land 
shall  become  void,  if  not  surveycnl  before  the  first 
day  of  October,  1798,  with  a  proviso  allowing  to  in- 
fants and  femes  covert  three  years  after  their  sev- 
eral disabilities  are  removed  to  complete  surveys 
on  their  entries;  it  was  held,  that  if  any  one  or 
more  of  the  Joint  owners  be  under4he  disability  of 
infancy  or  coverture,  it  brings  the  entry  within  the 
saving  of  the  proviso  as  to  all  the  other  owners. 
Distinction  between  this  statute  and  a  statute  of 
limitations  of  personal  actions. 

A  call  for  a  spring  branch  generally,  or  for  a 
spring  branch  to  include  a  marked  tree  at  the  head 
of  such  spring,  is  not  a  sulBciently  specific  locative 
call ;  and  where  further  certainty  is  attempted  to> 
be  given  by  a  call  for  course  and  distance,  and  the 
course  is  not  exact,  and  the  distance,  called  for 
is  a  mile  and  a  half  from  the  place  where  the  object 
is  to  be  found,  the  entry  is  void  for  uncertainty. 

APPEAL   from   the  Circuit  Ck)urt   for  the 
District  of  Kentucky. 
This  cause  was  argued  by  Tctihot  for  the  ap  - 
pellant,  and  by  Sheffey  for  the  appelleeb. 


4,  88,  89,  92;  Bracton,  lib.  5,  ch.  8,  s.  3,  p.  829 ;  Id.  cfa. 
0,  p.  888.  On  the  other  hand,  a  writ  of  right  close  is 
always  directed  to  the  sheriff,  and  was  immediately 
returnable  into  the  Court  of  Common  Pleas.  Booth, 
91.  The  form  of  it  is,  "The  King,  to  the  sheriff  of 
.  Command  A,  that  he  Justly,  and  without  de- 
lay, render  unto  B,  one  messuage  with  the  appur- 
tenances which  he  claims  to  be  his  right  and  in- 
heritance, and  whereof  he  complains  that  the  said 
A  unjustly  deforcert  him ;  and  unless  he  shall  so 
do,  and  if  the  said  B  shall  give  you  security  of 
prosecuting  his  claim,  then  summon  by  good  sum- 
moners  the  said  A,  that  he  appear  before  our  Jus- 
tices at  Westminster,  on,  &c..  to  show  wherefore  he 
hath  not  done  it,  and  have  you  there  the  summon- 
ers  and  this  writ.  Witness,  &c."*  Kejr.  Brev.  4; 
Fitz.  N.  B.  2  F ;  Booth,  91 ;  3  Wiis.  419. 

This  difference  between  a  writ  of  right  patent 
and  a  writ  of  right  close,  may  well  warrant  a  dis- 
tinction in  respect  to  the  causes  of  action  to  be 
Joined  in  it.  A  writ  of  right  patent,  being  a  mere 
authority  to  the  lord  to  take  cc^nizance  of  the  suit 
at  the  complaint  of  the  plaintilf,  may  well  include 
divers  tenements  held  by  fteveral  tenants,  whereof 
the  plaintiff  is  deforced.  Nor  are  the  rights  of  the 
several  tenants  affected  by  such  iolnder ;  for,  as  to 
them,  the  subsequent  summons  is  the  first  process 
(Booth,  4,  92) ;  and  in  this  they  are  severed,  each 
tenant  being  summoned  to  answer  only  for  the 
tenements  held  by  himself.  And,  for  this  purpose, 
where  the  land  isseverallv  held  by  several  tenants, 
the  writ  always  specifies  the  quantity  of  land  in  the 
possei«sion  of  each.  Keg.  Brev.  1  b.  The  position, 
therefore,  stated  by  Fitzherbert  (Nat.  Brev.  2  D), 
that  a  writ  of  right  may  be  brought  against  divers 
tenants  who  hold  their  lands  severally,  may  be 
good  law  when  applied  (as  he  applies  it)  to  a  writ  of 
right  patent.  But  it  is  not  thence  to  be  inf(*rrcd 
that  the  same  doctrine  is  to  be  applied  to  all  the 
But)sequent  proceedings;  and  that  in  the  subse- 
quent summons,  process,  and  pleading,  the  tenants 
are  to  be  Joined  in  the  same  manner  as  if  they  were 
S13*]  Joint  *tenant8  of  the  whole  land.  In  fact, 
the  summons  in  a  writ  of  right  patent  is  a  se\  eral 
process  against  each  tenant  for  the  land  hold  sev- 
erally by  him;  and  in  this  respect  it  is  exactly 
what  the  original  precept  is  in  a  writ  of  right  cirtse. 

When  once  the  tenant  is  summoned  into  court, 
either  upon  a  writ  of  right  patent  or  a  writ  of  right 
dose,  the  same  exceptions  and  pleadings  in  abate- 
ment or  In  bar.  and  the  samedefens'*  upon  the  mer- 
its, equally  appllt*8  in  a  suit  upon  the  one  as  the 


other.  Non-tenure,  Joint  tenancy,  sole  tenaDC3v 
and  several  tenancy,  are  good  pleas  in  abatement, 
wherever  they  apply  to  any  parcel  of  the 
land  demanded  of  any  particular  tenant  or 
tenants.  Bracton,  speaking  on  this  subject* 
says,  "tunc  demum  videndum  an  tenens  totam 
rem  teneat  quam  petitur,  cum  oerta  res  de- 
beat  in  Judicium  deduci,  vel  si  ejus  partem 
tunc  quotam,  vel  si  omnino  nihil,  et  similiter 
si  res  petlta  pertlneat  ad  Jurisdictionem  Judlcantis ; 
et  ideo  petitur  visus  rei  petita?,  quia  ox  hoe  coai> 
pet  re  poteritexceptio  tenenti,  ne  sit  actio  iDanls 
cum  tenente,  cum  rem  restltuere  non  possJt  vol 
totam  secundum  quod  petitur."  Bract,  lib.  5,cb. 
7,  fo  .  876.  And  he  av ain  treats  more  fully  on  the- 
subject  in  the  book,  de  Bxceptionibus,  "  sunt  etiam 

auaedam  quee  visum  sequuntur  et  de  quibus  certl- 
carl  poterit  tenens  antiquampetens  ei  visum  fece- 
rit;^et  certa  res  in  Judicium  deducatur,  de  qua  de- 
bea^  tenens  respondere,  ut  tunc  sc^iri  possit,  si  to- 
tam rem  petitam  tenuerit,  vel  ejus  partem,  vel 
etiam  nihil,  et  sic  fiat  de  pertinentlis,  &o.  &c.    Et 

{>ost  modum,  si  qua  competat  ex  ipsa  re.  ut  si  nihil 
nde  teneat  vel  non  nisi  ejus  partem,  et  idem  de 
pertinentlis."  Bracton,  lib.  5.  de  Except,  ch.  1,  fol. 
400.  '*Itcm  cadit  breve,  si  tenens  ramus  teneat, 
quam  petens  petat,  secus  tanien  si  plus  teneat.*" 
Hracton,  fol.  414,  b.  And  in  another  place,  speaking- 
of  the  doctrine  that  when  a  writ  is  bad  in  part,  it  la 
bad  in  the  whole,  he  says,  "  et  cum  breve  ita  in  se 
fuerit  vitiosum  in  aliqua  parte,  in  nulla  parte  vale- 
bit,  quantum  ad  unam  actionen ;  secus  esset^  si 
plures  sint  ibi  actiones  rationeplurium  tenentlum. 
Et  si  unus  petat  per  unum  breve  feodum  uniua 
niilitls  in  una  villa  et  versus  alium  in  eodum  brevi 
fi'Odum  alterius  miiitls  eodem  villa  vel  in  diversis, 
quam  vis  cadat  breve  de  feodo  unlus  militia,  nibi- 
lominus  stabit  de  feodo  alterius  militis  versus  eun» 
dem.  quia  ibi  sunt  diversw  actiones  propter  diver^ 
sitates  tenementorum,  quamvis  breve  unicum. 
Item  eodem  mode  erunt  actiones  plures  ratlone 
diversarum  personam m  et  reruni  ubi  plures  sunt 
tencntes."  Bracton,  fol.  414,  a.  Bracton  here  mani- 
festly  refers  to  a  writ  of  right  patent,  where  sev- 
eral tenements  are  demanded  in  the  writ  of  several 
tenants  severally,  and  in  such  case  he  considers^ 
*ihat  the  writ  may  abate  as  to  one  and  re-  [*314- 
main  as  to  the  other,  not  because  they  may  be 
Joined  in  the  same  action,  but  because  the  suit 
against  them  Is  considered  as  several  actions  (dl- 
vcrsti>  actiones).  In  a  subsequent  place,  the  same 
subject  is  again  mentioned,^* Cum  autem  tenens 


♦It    has  been  very  Justly    remarked 
geant  Williams  in  his  learned  note  U 
43,  a,  note  (1),  that  Sergeant  Wilson 
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irked  by  Ser-  in  calling  the  writ  of  right  in  Tyssen  v.  Clarke,  3> 
to  2  Saund.  K.  Wils.  419,  541.  &58,  a  writ  of  right  patent,  for  it  wa» 
m  is  mistaken  {  a  writ  of  right  close. 
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Story,  J. .  delivered  the  opinion  of  the  court: 
This  is  a  bill  in  equity  brought  by  the  ap- 
pellees, who  are  the  heirs  at  law  and  devisees 
of  Henry  Miller,  deceased,  to  be  relieved 
against  the  claims  of  the  appellants  under 
prior  patents  to  a  tract  of  land,  to  wtdch  the 
appellees  assert  a  prior  equitable  title  under  a 
prior  entry  by  their  ancestor. 
ai8»l  ♦6n  the  11th  of  December,  1782. 
the  .said  Henry  Miller  made  the  following 
entn':  "Henry  Miller  enters  1,687  acres  of 
land  on  a  treasury  warrant,  No.  6,168,  adjoin- 
ing Chapman  Aston  on  the  west  Hide,  and 
IsTael  Christian  on  the  north,  be^nning  at 
Christian's  north-west  comer,  running  thence 
west  200  poles,  thence  north  parallel  with  As- 
ton's  line  until  an  east  course  to  Aston's  line 
will  include  the  quantity."  Heniy  Miller  died 
in  1796,  and  in  1804  this  entry  was  surveyed, 
and  after  that  time  a  patent  issued  thereupon  in 
due  form  of  law.  At  the  time  of  the  death  of 
Miller,  and  also  of  the  survey  of  the  entry, 
several  of  the  plaintiffs  were  under  age,  and 
some  of  them  at  the  commencement  of  the  suit 
continued  to  be  under  age. 

There  was  not,  on  the  11th  of  December, 
1783,  any  entry  upon  record  in  the  entry- 
taker's  books  in  the  name  of  Chapman  Aston. 
But  there  were  several  in  the  name  of  Chap- 
man Austin,  and  several  in  the  name  of  Isaac 

vi^um  habuerit,  vel  auod  tantundem  valet,  scire 
poteiit  utrum  petentl  respondere  tonoatur,  et  ad 
breve  secum  vel  non  teneatur  secundum  quod 
teauerit  totam  rem  nomine  proprlo,  vel  alleno,  vel 
nihil  inde  tonuerit,  vel  non  nisi  ejus  partem  ;  quia 
si  totam  non  tenuerit,  amittere  non  potest  quod 
Don  habet,  et  ita  cadlt  breve,  sed  non  actio, 
nifli  ita  ait  quod  netens  ostendere  po«sit  quod 
tenens  teneat  in  aominioo  ot  in  servitio,  nisi 
tfnenA  dooere  possit  oontrarium,  quod  neo  in 
domlnloo  nee  in  servltlo,  &c.,  &c.  In  hasc  quidem 
actlone  per  breve  de  recto  sicut  in  qua  libet  alia 
actioae  per  quam  petitur  res  corporalis  desisrnare 
oportet  petentem  quae  et  qualis  sit  res  quae  peti- 
tur, ut  si  sit  res  immobilis  sicut  tenumentum  desig- 
nare  oportet  qualltatem  et  quantitatem,  &c.  Item 
utrum  tota  petatur  an  ejus  pars,  et  ne  plus  petatur 
a  petente  quam  tenens  teneat."  Bracton,  lib.  5,  ch. 
27.  fol.  431,  b.  432.  a;  ViAt  also.  Id.  p.  433,  b.  Fleta, 
lib.  5^  ch.  5.  8.  4,  assertSatlie  same  doctrine :  '*  Item 
continetur  in  brevi  qui  terram  illara  tenet,  ad  quod 
excipi  poterit  quod  totum  non  tenet  sed  alius  talis 
tenet  inde  tantum."  These  quotations  have  been 
the  more  largely  made  from  those  venerable  writ^ 
era,  with  a  view  to  show  how  deeply  and  early  these 
doctrines  are  to  be  found  in  the  rudiments  of  the 
common  law. 

It  bus  been  very  Justly  observed  by  Booth  (ch.  11, 
p.  31),  that  in  real  actions  may  be  pleaded  in  abate- 
mfint  of  the  writ,  joint  tenancy,  sole  tenancy,  and 
several  tenancy.  And  aithouKh  it  is  said  that  in  a 
writ  of  nuper  obiiU  in  an  aSAiize,  or  in  any  other  ac- 
tion where  no  land  certain  is  demanded,  several 
t^Miancyis  not  pleadable  (Bro.  ?ev.  Tenancy,  18;  2 
Leon,  8),  yet  this  is  to  be  understood,  that  several 
tonancy  is  not  pleadable  to  the  writ;  for  after  a 
plaint  in  an  assize,  several  tenancy  may  well  be 
Pl4^iided  in  abatement.  Stepkin  v.  Wentworth, 
byer,244«a;  Booth,  84, 277.  And  several  tenancy, 
if  well  pleaded  and  found  true,  abates  the  whole 
▼rit ;  and  the  cause  a«8i|fned  for  this  by  Fincledon, 
i'h.J^  in 41  Edw.  III.  20,b,  is  because  the  tenants  can- 
not answer  in  common.  Mtzherbert  laid  down  the 
wme  rule  in  27  Hen.  8,  30.  and  said  **  ceo  several 
ttfxwLDcy  va  in  abatement  de  tout  le  breve,  et  si  11 
M^it  tried  versus  le  demandant  donques  tout  son 
breve  abatera,  et  nousimpoimous  done  Judtfment 
pour  le  demandant  sur  un  male  breve."  Brook's  i 
Abrid.  Several  Tenancy,  1.  The  same  rule  is  recoR- 
315*1  nized  in  Theldairs  *Dlg.  lib.  11,  ch.  31,  s.  7. 
Nor  Is  there  a  single  case  in  the  t>ooks,  in  which  it 
has  been  argrued  or  held  that  several  tenancy  is  not 
a  vood  plea  in  abatement  to  a  writ  of  right.  On 
the  contrary,  the  reasons  for  the  plea  as  manifest- 
Ir  apply  to  this  action  as  any  other  real  action. 

Wheat.  2. 


Christian.  One  in  the  name  of  Chapman 
Austin  is  dated  26th  of  June,  1780,  for  4.000 
acres  of  land  lying  on  Red  River,  and  another  in 
the  name  of  Israel  Christian,  dated  the  5th  of 
December.  1782,  for  2,000  acres  of  land  lying  on 
the«ame  river;  but  there  is  no  proof  in  the  cause 
that  these  entries  are  in  the  neighborhood  of  each 
other.  The  entries  relied  on  by  the  complain- 
ants as  those  referred  to  in  Miller^s  entry  are 
as  follows:  "On  the  26th  of  June,  1780, 
Chapman  Austin  enters  4,000  acres  on  the  di- 
viding ridge  between  Hinkston's  Fork  and  the 
south  fork  of  Licking,  beginning  two  miles 
north  of  Harrod's  Lick  at  a  large  buffalo  road, 
and  ^running  about  a  north  course  for  [*3 19 
quantity."  "  On  the  29th  of  November,  1782, 
Israel  Christian,  assignee  of  Archibald  Thomp- 
son, enters  200  acres  of  land  upon  a  military 
warrant.  No.  193,  adjoining  an  entry  of  Chap- 
man Austin,  at  his  south-west  corner  on  the  di- 
viding ridge  between  Hinkston's  and  Stoner's 
Fork,  two  miles  north  of  Harrod's  Lick,  run- 
ning thence  west  200  poles,  thence  north  until 
an  east  course  to  strike  Austin's  line  will  in- 
clude the  quantity." 

The  appellants  having  the  elder  grant,  the 
first  question  arising  in  the  cause  is  as  to  the 
validity  of  the  entry  of  Miller.  It  is,  in  the 
first  place,  contended,  that  it  is  void,  because  it 
contains  no  sufficient  description  of  the  posi- 

and  the  anoient  writers  who  treat  on  the 
subject  evidently  presuppose  its  legal  validity; 
and  the  more  modern  authorities  are  conclusive 
on  the  point.  When,  therefore,  the  court  in 
the  above  case,  in  allusion  to  the  passage  above 
quoted  from  Fiuherbert's  Natura  Brevium  (2 
U.)  state  that  **  assuming  at  common  law  a  writ 
of  right  patent  may  be  brought  against  several 
tenants  who  hold  their  lands  severally,  and  that 
the  demandant  may  count  against  them  severally, 
it  does  not,  therefore,  follow  that  this  doctrine  ap- 
plies to  a  writ  of  right  clo-e;"  it  is  manifest  that 
the  court  have  reference  to  the  different  natures 
of  the  two  writs  in  their  original  state :  for  upon  a 
view  and  after  a  count  in  a  writ  of  right  patent,  if 
several  tenements  are  Jointly  demanded  of  several 
tenants,  who  are  Jointly  summoned,   they  may 

{>lead  several  tenancy  in  abatement  of  the  count  or 
ands  put  in  view  upon  the  writ.  And  as  a  wrtt  of 
right  close  demands  the  tenements  directly  of  the 
tenants,  they  may  plead  several  tenancy  directly 
to  the  wrtt,  for  in  a  pfwcipequod  reddat  it  is  a  good 
plea  in  the  writ.  Com.  Dig.  F.  12|;  Thel.  Dig.,  lib.  5, 
ch.  8,  8. 1,  ch.  4,  s  2 ;  27  Hen.  8,  aO. 

In  the  United  States  all  wrtts  of  right  are  return- 
able into  the  common  law  courts  of  the  state  and 
are  directed  to  and  returnable  by  the  sheriff  or 
other  public  officers.  They  are,  therefore,  writs  of 
right  close,  and  subject  to  the  general  doctrines  of 
the  common  law  applicable  to  such  writs ;  and  it  is 
manifest  that  the  doctrine  of  Fitzherbert  (even 
supposing  it  to  be  law  as  to  writs  of  right  patent) 
cannot  be  admitted  to  control  those  general  doc- 
trines, or  talce  away  the  right  of  pleading  Joint 
tenancy,  sole  tenancy,  or  several  tenancy,  in  abate- 
ment of  such  writs. 

Writs  of  right,  since  the  reign  of  Queen  Eliza- 
beth, have  gradually  become  obsolete  in  England ; 
or  of  such  rare  occurrence,  !that  the  learning  re- 
specting them  is  not  as  well  known  as  it  deserves 
to  be.  indeed,  a  modem  treatise  upon  the  general 
nature  and  structure  of  real  actions,  and  the 
proper  pleadings  and  evidence  in  each,  is  a  desidera- 
tum in  the  science  of  Jurisprudence.  We  may,  bow- 
ever,  respectfully  refer  those  who  may  bo  desirous 
of  a  more  thorough  knowledge  of  the  writ  of  right 
to  the  title  Droit,  in  the  great  abridgments  of 
Brook,  Fitzherbert,  Comyns,  and  Viner,  to  the 
learned  note  of  Mr.  Sergeant  Williams,  2  Saund. 
Rep.  4.5;  to  Booth  on  Real  Actions:  Ho  [♦Sie 
Reeves's  History  of  the  law;  and  particularly  to  1 
Reeves's  History,  ch.  7,  p.  398,  et  seq ;  and  3  Reeves's 
History,  46,  and  above  all.  to  the  venerable  Brac- 
ton,  lib.  6,  fol.  327,  et  tieq ;  where  he  treats  of  the  writ 
of  right  and  its  incidents. 
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tion  of  the  land,  and  no  specifir  reference  to 
any  other  definite  entries  to  make  it  certain. 
It  is,  in  the  next  place,  contended,  that  it  is 
Toid,  l)ecau8e  Chapman  Austin's  entry,  on 
which  it  is  dependent,  is  void  for  iincerfainty. 
There  is  certainly  a  mistake  in  Miller's -en- 
try, as  to  the  name  of  Aston,  and  the  defect 
cannot  be  cured  by  considering  Aston  and 
Austin  as  one  name,  for  they  are  not  of  the 
same  soimd.  But  an  error  in  description  is 
not  fatal  in  an  entry,  if  it  does  not  mislead 
a  subsequent  locator.  Upon  searching  the 
entry-book  no  such  name  could  be  found  as 
Chapman  Aston ;  and  if  Miller's  entry  had  only 
called  to  adjoin  Aston,  there  would  have  been 
^reat  force  in  the  objection.  But  it  cj\11s  also 
to  adjoin  Israel  Christian's  entry  on  the  north, 
and  to  begin  at  his  north-west  corner.  A  sub- 
sequent locator  would,  therefore,  necessarily 
be  led  to  examine  that  entry.  On  such  ex- 
320*]  amination  he  *coula  not  fail  to  ob- 
serve that  it  calls  to  adjoin  an  entry  of  Chap- 
man Austin,  at  his  south-west  comer,  on  the 
dividing  ridge  between  Hinkston's  and  Stoner's 
Fork,  two  miles  north  of  Harrod's  Lick.  This 
specific  description  would  clearly  point  Out  the 
particular  entry  to  which  it  refers.  It  could 
lie  no  other  than  the  entry  of  Chapman  Austin 
for  4,000  acres,  already  stated ;  for  that  calls  for 
the  same  ridge,  and  to  begin  at  the  same  dis- 
tance from  liarrod's  Lick.  Two  entries  would 
thus  be  found  adjoining  each  other,  which 
would,  as  to  pasition  and  course,  perfectly 
satisfy  the  calls  of  Miller's  entry.  No  other 
•  entries  could  be  found  which  would  present 
the  same  coincidences.  A  subsequent  locator 
could  not,  therefore,  doubt  that  these  were  the 
entries  really  referred  to  in  Miller's  entry,  and 
that  C'hapman  Aston  was  a  misnomer  of  Chap- 
man Austin.  The  entry,  then,  of  Miller,  con- 
tains in  itself  a  sufficient  certainty  of  descrip- 
tion, if  the  entries  to  which  it  refers  are  valid; 
for  id  cirtum  est  quod  cerium  reddi  potest. 

As  no  objection  is  alleged  against  Chris- 
tian's entry,  all  consideration  of  it  may  at  once 
be  dismissed.  The  validity  of  the  entry  of 
Chapman  Austin  remains  to  be  examined.  It 
calls  to  lie  '*  on  the  dividing  ridge  between 
Hinkston's  Fork  and  the  south  fork  of  Licking, 
beginning  two  miles  north  of  Harrod's  Lick  at 
a  large  buffalo  road,  and  miming  about  north 
for  quantity."  It  is  conceded  that  Harrod's 
lick  was,  at  the  time  of  the  entry,  a  place  of 
general  notoriety;  and  it  is  proved  that  there 
was  no  buffalo  road  two  miles  north  of  that 
321*]  lick.  The  nearest  buffalo  road  *was, 
at  its  nearest  approach,  more  than  two  miles 
from  the  same  lick,  and  crossed  the  ridge  at 
more  than  three  miles  distance  from  it;  and  a 
line  drawn  due  north  from  the  lick  would  not 
strike  that  road  until  after  it  had  crossed  the 
ridge  at  about  four  miles  distance  from  the 
lick.  The  calls,  then,  in  the  entry  cannot  be 
completely  satisfied  in  the  terms  in  which  they 
are  expressed.  The  general  descriptive  call  to 
lie  on  the  dividing  riage,  as  well  as  the  call  for 
distance,  must  l£  rejected,  if  a  buffalo  I'oad 
about  four  miles  north  of  the  lick  were  to 
be  deemed  a  sufficient  compliance  with  the  call 
for  a  large  buffalo  road;  for  the  whole  land 
would  then  lie,  not  on,  but  beyond  the  ridge. 
Such  a  construction  of  the  entry  would  be  un- 
reasonable.    Is,  then,  the  entry  void  for    re- 
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pugnancy  or  uncertainty,  or  can  it  be  sus- 
tained by  rejecting  the  call  for  a  large  buffalo 
road?  It  is  a  general  rule  that  when  all  the 
C4ills  of  an  entry  cannot  be  complied  with,  be- 
cause some  are  vague,  or  repugnant,  the  latter 
may  be  rejected  or  controlled  by  other  material 
calls,  which  are  consistent  and  certain.  On 
this  account,  course  and  distance  yield  to 
known,  visible,  and  definite  objects.  But 
course  and  distance  do  not  yield  unless  to  calls 
more  material  and  equally  certain.  The  lo- 
cative calls  in  this  entry  are  for  a  point  two 
miles  north  of  Harrod's  Lick,  and  for  a  large 
buffalo  road.  If  we  reject  the  first  call,  the 
entry  is  void  for  uncertainty,  for  there  is  no 
definite  starting  point.  If  we  reject  the  la.st 
call,  the  other  is  perfectly  certain.  The  general 
leaning  of  courts  has  been  to  support  entries,  if 
it  could  be  done  by  any  reasonable  construc- 
tion. *The  law,  indeed,  declares  [*322 
that  every  entry  should  contain  a  description  of 
the  land  so  certain  that  subsequent  locators 
might  be  able  to  ascertain  it  with  precision,  and 
locate  the  adjoining  residuum.  But  that  de- 
scription is  held  to  be  sufficiently  certain 
which,  by  due  diligence,  inquiry,  and  search 
in  the  neighborhood,  will  enable  a  locator  to 
find  the  land.  A  locator  having  this  entry  iu 
his  hands  would  first  proceed  to  Harrod's 
Lick,  as  a  notorious  object  which  was  to  direct 
all  his  subsequent  inquiries.  Upon  measuring 
off  the  two  miles  north  from  the  lick  he 
would  arrive  at  a  point  clearly  described  in  the 
entry.  He  woula  find  himself  very  near  the 
divining  ridge  between  Hinkston's  Fork  and 
the  south  fork  of  Licking,  upon  which  the 
land  is  unequivocally  declared  to  lie.  But  he 
could  find  no  buffalo  road  in  that  direction  un- 
til after  he  had  crossed  the  ridge,  nor  could  he 
find  any  such  road  within  any  reasonable  dis- 
tance in  any  other  direction.  Under  such  cir- 
cumstances, it  is  not  easy  to  perceive  how  he 
could  be  misled.  Being  arrived  at  a  spot,  to 
which  he  was  directed  by  a  definite  locative 
call,  which  he  could  not  mistake,  and  by  a 
general  call  which  is  perfectly  satisfied,*  he 
would  scarcely  be  induced  to  direct  it  in  search 
of  another  call,  which  was  not  to  be  found  in 
the  neighborhood,  and  which,  without  the 
first,  would  be  uncertain  and  indefinite.  In 
the  opinion  of  the  court  the  call  for  a  large 
buffalo  road  may  be  rejected,  and  the  entry  of 
Chapman  Austin  be  supported  by  the  other 
definite  call  for  course  and  distance.  In  this 
opinion  we  are  the  more  confirmed  by  the  ad- 
mission of  counsel,  that  the  same  *en-  [*323 
try  has  been  sustained  in  the  stale  courUs  of 
Kentucky'. 

Supposing  the  entry  of  Chapman  Austin  to 
be  good,  the  next  inc^uiry  is.  whether  it  is  right- 
ly surveyed;  for  if  it  is,  then  Christian's  and 
Sliller's  entries  are,  also,  rightly  surveyed.  It 
is  contended  that,  as  no  base  or  fi^re  is  given 
bjr  the  entry,  the  land  cannot  be  laid  off  in  any 
direction ;  and  if  so,  neither  the  survey  made 
by  order  of  the  Circuit  Court,  nor,  indeed,  any 
other  survey,  can  be  good.  But  it  is  a  settled 
rule,  which  has  been  repeatedly  recognized  by 
this  court,  that  where  no  other  figure  is  called 
for  in  an  entry,  it  is  to  be  surveyed  in  a  square, 
coincident  with  the  cardinal  points,  and  largi* 
enough  to  contain  the  given  quantity ;  and  that 
the  point  of  beginning  is  to  l>e    deemed  the 
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(•<»ntre  of  the  base  line  of  such  square.  In  the 
present  case,  a  point  two  miles  distant  from 
Ilnrrod's  Lick  is  to  be  taken  as  the  centre  of 
the  liase  line  of  a  square,  to  contain  the  given 
([nantity  of  land.  The  entry  calls  to  run  about 
a  north' course  for  quantity;  but,  according  to 
the  course  of  decisions  in  Kentucky,  the  word 
"aljout'Ms  to  be  rejected,  and  the  land  is  to 
nin  a  due  north  course,  having  on  each  side  of 
a  due  north  line,  drawn  through  the  centre  of 
the  base,  an  equal  moiety.  This  is  precisely 
the  manner  in  which  the  survey  was  directed  to 
})t  exwuted  by  the  court  below. 

Another  objection  to  the  title  of  the  plaintiffs 
i^.  that  the  survey  on  Miller's  entry  was  notex- 
cruted  and  returned  within  the  time  prescribed 
324*]  by  law.  *The  act  of  1797,  taken  in 
<  onnection  with  preceding  acts,  declares,  that 
entries  for  land  in  general  shall  become  void 
if  not  surveyed  before  the  first  day  of  October, 
1798;  with  a  proviso,  allowing  to  infants  and 
Jhneswperi  three  years  after  their  several  dis- 
abilities are  removed  to  complete  surveys  on 
iheir  entries.  The  ancestor  of  the  plamtiiTs 
died  in  1796.  and  some  of  them  then  were,  and 
Mill  continue  to  be,  under  the  disability  of  in- 
fnncy.  The  present  entry  was  not  surveved 
until  1804. 

It  is  argued  that  the  proviso  does  not  save 
any  entries  except  where  all  the  owners  are 
under  the  disability  of  infancy  or  coverture,  at 
the  time  when  the  general  limitation  takes 
effect.  And  it  is  likened  to  the  case  decided 
by  this  court,  where  a  joint  personal  action  was 
held  not  to  be  saved  by  the  disability  of  one  of 
the  plaintiffs,  from  the  operation  of  the  statute 
of  limitations.  {XarateUer  v.  McLean,  7  Cranch, 
IVJ.)  It  is  admitted  that  there  is  some  analogy 
1)etween  the  cases;  but,  as  they  do  not  arise 
ujwn  the  same  statute,  a  decision  in  the  one  f lu*- 
nishes  no  absolute  authority  to  govern  the  other. 
There  are,  also,  differences  in  the  nature  and 
objects  of  these  statutes,  w^hich  might  well  jus- 
tify a  different  construction.  The  statute  of 
limitations  is  emphatically  termed  a  statute  of 
rei)ose;  it  is  made  for  the  purpose  of  quieting 
ri:;ht8  and  shutting  out  stale  and  fraudulent 
<-Iaims.  It  has,  therefore,  always  been  con- 
strued strictly  against  the  plaintiff,  and  no  case 
lias  been  excepted  from  its  operation,  unless 
within  the  stnct  letter  or  manifest  equity  of 
jv>me  exception  in  the  act  itself.  The  statutes 
325*]  of  Kentucky,  allowing  *f urther  time  to 
owners  to  survey  their  entries,  is  made  with  a 
(iitTerent  aspect.*  It  is  to  sjive  a  forfeiture  to 
the  government;  and  acts,  imposing  forfeitures, 
are  always  construed  strictly  as  against  the  gov- 
ernment, and  liberally  as  to  the  other  parties. 
It  is  manifest  that  the  act  meant  to  protect  the 
rijhis  of  infants  and  femetf  covert  from  for- 
feiture until  three  years  after  the  disability 
•'hoiild  be  removed.  Yet  if  the  argument  at 
fwrbe  correct,  their  rights  are  completel}'  gone 
in  all  cases  where  they  are  not  the  sole  and  ex- 
elusive  owners.  Such  a  construction  would 
inaterially  Impair  the  apparent  beneficial  inten- 
tion of  the  legistature.  If,  on  the  other  hand, 
they  are  authorized  in  such  cases  to  have  their 
f-ntries  surveved  and  returned,  so  as  to  protect 
their  own  joint  interest,  no  reason  is  perceived 
why  such  survey  may  not  be  justly  held  to 
inure  to  the  benetit  of  all  the  other  joint  owners. 
The  courts  of  Kentucky  have  already  decided 
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this  question ;  and  held,  that  if  any  one  joint 
owner  be  under  disability,  it  brings  the  entry 
within  the  saving  of  the  proviso,  as  to  all  the 
other  owners.  {Kennedy  v.  Britice,  2  Bibb's 
Rep.,  371.)  This  is  a  decision  upon  a  local  law, 
which  forms  a  rule  of  proijerty ;  and  this  court 
has  always  held  in  the  highest  respect  decisions 
of  state  courts  on  such  subjects.  We  are  satis- 
fled  it  is  a  reasonable  interpretation  of  the 
statute,  and  upon  principle  or  authority  see  no 
ground  for  drawing  it  into  doubt. 

The  title  of  the  plaintiffs  being  established, 
it  is  next  to  be  compared  with  the  titles  of  the 
respondents.  It  is  conceded  on  all  sides  that 
none  of  the  titles  of  the  latter  are  of  superior 
dignity  to  that  of  *the  plaintiffs,  except  r*320 
the  title  claimed  under  an  entry  of  Thomas 
Swearingen,  on  a  military  warrant.  This  entry 
is  as  follows:  •'On  the  36th  of  April,  1780, 
Thomas  Swearingen  enters  1,000 acres  in  Ken- 
tucky, by  virtue  of  a  military  warrant,  for  mili- 
tary services  performed  by  him  last  war,  on  a 
spring  branch  about  six  miles  a  north-eastwardly 
course  from  Stoner's  Spring,  to  include  a  tree 
marked  A.  B.  C.  S.  T.  at  the  head  of  said 
spring. "  Stoner's  Spring  is  admitted  to  be  a 
place  of  notoriety;  but  the  marked  tree  and 
spring  branch,  instead  of  being  at  the  distance 
of  six  miles,  is  found  at  the  distance  of  four 
miles  and  a  half,  and  in  a  course  not  north-east- 
erly. The  call  for  a  spring  branch  generally, 
or  for  a  spring  branch,  to  include  a  marked 
tree  at  the  head  of  the  spring,  is  not  a  sufficiently 
specific  locative  call.  It  requires  further  cer- 
tainty to  point  out  its  position ;  and  this  is  at- 
tempted to  be  given  in  the  present  entry  by  the 
call  for  course  and  distance.  The  course  is  not 
exact,  and  the  distance  called  for  is  a  mile  and 
a  half  from  the  place  where  the  object  is  to  be 
found.  It  is  the  opinion  of  this  court  that  it 
would  be  unreasonable  to  require  a  subsequent 
locator  to  search  for  the  object  at  so  great  a  dis- 
tance from  the  point  laid  down  in  the  entry; 
and  the  entry  must,  therefore,  be  pronounced 
void  for  uncertainty. 

Marshall,  Ch.  J..  In  this  case  I  dissent 
from  the  opinion  which  has  been  delivered  on 
one  point — the  validity  of  Austin's  entry.  I  am 
not  satisfied  that  the  call  for  the  buffalo  road 
ought  to  l)e  discarded  as  immaterial.  It  appears 
to  me  to  bear  a  *strong  analogj'  to  a  call  [*327 
for  a  marked  tree.  It  is  an  object  of  notoriety, 
distinguishable  from  other  objects,  peculiar  to 
itself,  and  which  would  be  looked  for  by  subse- 
quent locators.  Finding  a  buffalo  road  in  the 
neighborhood,  the  judgrhent  would  be  divided 
between  the  call  for  that  road  and  the  call  for 
course  and  distance. 

Understanding  that  this  entry  has  been  de- 
termined in  Kentucky  to  be  sufficiently  certain, 
I  would  have  acquiesced  in  that  decision  had 
it  not  also  been  stated  that  the  question  on  its 
validity  did  not  come  before  the  court.  Under 
these  circumstances,  we  should,  had  the  court 
thought  the  entry  invalid,  have  suspended  our 
opinion  until  the  case  could  be  inspected.  This 
delay  is  rendered  unneceasary  by  the  opinion 
that  the  location  may  be  vsustained. 

Decree  affirmed. 

Cited— 11  Wheat.  442 ;  5  Pot.  488 ;  6  Pet.  03,  297 ; 
4  How.  379;  1  Cliff.  439;  1  liald.  284;  4  BilL  598. 
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[prize.] 

THE  ANNA  MARIA. 

A  suit  by  the  owners  of  captured  property, 
lost  througrh  the  fault  and  neg-ligrence  of  the  cap- 
tors, for  compensation  In  damatfes. 

The  riffht  of  visitation  and  <iearch  is  a  belllfperent 
right  which  cannot  be  drawn  into  question,  but 
must  be  conducted  with  as  tnuch  reerard  to  the  safe- 
ty of  the  vessel  detained,  as  is  consistent  with  a 
tnorouflrh  examination  of  her  character  and  voyag'e. 
3J88*]  ♦I>etention,  after  search,  pronounced  to 
be  unjustifiable,  under  the  circumstances  of  the 
case. 

The  value  of  the  captured  vessel,  and  the  prime 
cost  of  the  canro,  with  all  charges,  and  the  premi- 
um of  insurance,  where  ithas  oeen  paid,  allowed 
in  asoertaining:  the  damaires. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Maryland. 

This  case  was  argued  by  Harper  and  Sicann 
for  the  appellants,  and  by  Winder  and  Joneg 
for  the  respondents. 

The  schooner  Anna  Maria,  belonging  to  citi- 
zens of  the  United  States,  sailed  from  Alex- 
andria, on  the  27th  of  September,  1812,  laden 
with  a  cargo  also  belonging  to  American  citi- 
zens, and  bound  to  St.  Bartholomews,  a  neutral 
island.  On  the  16th  of  October  the  schooner 
made  the  Virgin  Islands,  where  she  continued, 
it  being  calm,  until  the  19th.  About  midday, 
on  the  19th,  light  breezes  sprung  up  from  the 
eastward,  and  the  Anna  Maria,  as  stated  by  her 
master,  was  using  her  utmost  endeavors  to 
make  St.  Bartholomews.  It  appears,  however, 
that  the  vessel  headed  towards  St.  Thomas's, 
an  island  in  possession  of  the  British.  In  this 
situation  a  sail,  which  proved  to  be  the  Non- 
such, privateer,  of  Baltimore,  was  discovered 
bearing  east  north-east  from  them,  which  gave 
chase  under  English  colors,  and  soon  overtook 
them.  The  Anna  Maria  was  boarded  .about 
four  in  the  afternoon,  and  her  master  with  all 
her  papers,  sent  on  board  the  Nonsuch.  A 
search  for  other  papers  was  commenced  and 
329*]  continued  for  *about  two  hours.  The 
boarding  officer,  who  had  appeared  in  the  dis- 
guise of  a  British  officer,  then  returned  to  the 
Nonsuch,  being  succeeded  by  another  officer, 
who  kept  possession  of  the  Anna  Maria  with 
two  men,  and  was  ordered  to  continue  under 
the  lee  of  the  Nonsuch  till  the  succeeding  day, 
when  it  was  intended,  as  allege<i,  to  continue 
the  search.  The  whole  crew  of  the  Anna  Maria 
were  taken  out,  and  with  her  master,  put  in 
irons.  The  next  morning,  about  nine,  two 
other  vessels  were  descried,  and,  as  stated  by 
the  master  of  the  Anna  Maria,  and  by  one  of 
the  officers  of  the  privateer,  were  chased  by  the 
Nonsuch.  In  the  chase  she  lost  sight  of  the 
Anna  Maria,  and  soon  afterwards  fell  in  with 
her.  The  officer,  with  the  two  men  on  board 
her,  attempted,  a.^  they  say,  to  bring  her  into  the 
United  States;  but,  being  in  want  of  water, 
wood  and  candles,  they  went  into  St.  Jago  del 
Cuba,  and  sold  a  part  of  the  cargo  to  enable 
them  to  purchase  these  necessaries.  In  attempt- 
ing to  bring  the  vessel  out  of  port  she  was  run 
ac^round  and  injured,  after  which  she  was  sold 
with  the  residue  of  her  cargo,  and  the  proceeds 
remained  in  the  hands  of  the  American  consul 
for  those  who  may  be  entitled  to  them. 

The  Nonsuch  soon  afterwards  returned  to  the 
United  States,  and  a  libel  was  tiled  by  the 
owners  of  the  Anna  Maria  and  cargo,  against 
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the  owners  of  the  Nonsuch,  in  the  District 
Court  of  Maryland,  claiming  compensation  in 
damajjes  for  the  injury  they  had  sustained. 
This  libel  was  dismissed  by  the  District  Court, 
♦and  the  decree  affirmed  by  the  Circuit  [*330 
Court;  on  which  the  cause  was  brought,  by 
appeal,  to  this  court. 

owann  and  Harper,  for  the  appellants,  ad- 
mitted that  the  owners  of  the  captured  prop- 
erty could  not  come  into  a  court  of  prize,  un- 
less with  clean  hands,  to  claim  restitution  in 
damages.  If  the  original  seizure  was  Justifi- 
able, and  there  was  no  subsequent  misconduct 
on  the  part  of  the  captors,  they  could  not  be 
compelled  to  make  restitution.  But  it  is  the 
duty  of  captors  to  send  in  the  captured  vessel 
immediately  for  adjudication  before  the  proper 
tribunal,  and  to  the  most  convenient  port .  This 
they  had  not  done,  and  were  therefore  respon- 
sible to  the  owners  in  damages.  £ven  if  the 
commander  of  the  privateer  acted  bana  fide,  he 
acted  with  pross  negligence  and  unskillfulness, 
and  the  authority  of  the  case  of  the  I>er  Mohr^ 
is  enough  to  charge  him  with  restitution  in 
value. 

Winder  and  Jories,  for  the  respondents,   ar- 

fued,  upon  the  facts  of  the  case,  that  the  real 
estination  of  the  captured  vessel  was  to  sup- 
ply the  enemy,  and  that  there  was  probable 
cause  of  seizure.  If  so,  dama^  coula  not  be 
recovered.  There  was  sufficient  ground  for 
carrying  in  for  adjudication,  or  ground  of  con- 
demnation as  prize;  either  would  be  sufficient 
to  justify  the  captors  in  the  seizure;  the  only 
question  is,  whether  the  right  of  seizure  was 
•properly  exercised.  The  prize  law  [*331 
does  not  prescribe  any  particular  mode  of  ex- 
ercising the  right  of  visitation  and  search,  nor 
when,  nor  into  what  particular  port  the  prize 
is  to  be  sent  for  adjudication.  It  is  the  exercise 
of  a  military  discretion ;  and  the  case  of  The 
Der  Mohr  shows  that  the  captors  are  not 
responsible  for  an  accidental  loss  after  the  capt- 
ure, if  there  is  proliable  cause  of  seizure  and 
carrying  in  for  adjudication. 

Marshall,  Ch.  J,,  delivered  the  opinion  of 
the  court,  and  after  stating  the  facts,  proceedeti 
as  follows: 

To  sustain  the  claim  of  the  libelants,  the 
first  point  to  be  established  is  the  fairness  of 
the  voyage.  It  being  admitted  that  the  vessel 
and  cargo  were  American,  the  only  inquiry  is, 
was  the  Anna  Maria  really  destined  for  a  neu- 
tral port? 

Iler  papers  show  that  she  was  destined  for 
St.  Bartholomews;  her  master  swears  that  he 
intended  to  reach  that  port,  and  no  otber: 
and  that  he  was  using  his  best  endeavors  to 
make  it  when  he  was  stopped  by  the  Nonsuch. 

The  circumstances  which  might  create  doubt 
respecting  the  truth  of  this  testimony,  are,  bis 
situation  and  course  when  descried  by  thelSTou- 
such.  He  was  within  six  or  eight  leagues  of 
St.  Thomas's,  and  steering  a  course  wbich 
brought  him  nearer  to  that  Island.  But  tiis 
place  is  accounted  for  by  the  current  and  the 
calm  which  had  preceded  his  capture;  and  his 
course  is  stated  by  himself,  and  his  testimony 
*iB  not  contradicted,  to  have  been  cal-  [♦SSx 
culated  to  enable  him  to  gain  St.  Bartholomew's, 
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to  the  leeward  of  which  he  had  fallen.  This 
representation  is  supported  by  the  fact,  that 
being  at  the  Virgin  Islands  on  the  16th,  he 
might,  by  availing  himself  of  the  current,  have 
reached  St.  Thomas's  before  he  was  descried 
by  the  Nonsuch.  It  is  also  supported  by  the 
great  improbabilty  of  his  attempting  to  enter 
an  enemy's  port  without  obtaining  a  license, 
which  would  have  protected  him  from  hostile 
capture  in  that  port,  as  well  as  on  his  voyage 
to  it.  That  he  had  not  a  license  is  proved,  not 
only  by  his  own  oath,  but  by  the  fact  that,  al- 
though the  master  and  the  crew,  as  well  as  the^ 
refill,  have  remained  in  possession  of  the 
captors,  no  license  has  been  found,  and  there 
is  no  reason  to  believe  that  it  could  have  been 
secreted,  and  it  is  not  probable  that  it  would 
have  been  destroyed  on  the  appearance  of  the 
Nonsuch,  since  she  chased  and  boanjed  under 
British  colors. 

The  voyage,  then,  must  be  considered  as 
entirely  fair.  The  next  subject  of  inquii-y  is, 
the  right  to  vi.sit  and  detain  for  search.  This 
a  a  belligerent  right  which  cannot  be  drawn 
into  question.  As  little  can  it  be  questioned 
that  the  situation  of  the  Anna  Maria  justified  a 
full  and  rigorous  search.  But  this  search 
ought  to  have  been  conducted  with  as  much 
regard  to  the  rights  and  safety  of  the  vessel 
detained  as  was  consistent  with  a  thorough  ex- 
amination of  her  character  and  voyage.  All 
tliat  was  necessary  to  this  object  was  lawful; 
all  that  transcended  it  was  unlawful. 
333*]  *  When  the  Anna  Maria  was  boarded, 
her  master  gave  a  plain  and  true  account  of  the 
character  of  the  vessel  and  cargo,  which  was 
verified  by  the  ship's  papers,  and  which  does 
not  appear  to  have  been  doubted.  But  although 
the  vessel  and  cargo  were  American,  the  trade 
might  be  hostile;  and  the  right  to  examine  fully 
into  this  fact  was  complete. 

There  was  no  prevarication  in  the  statements 
of  the  master  which  could  excite  suspicion,  and 
the  search  for  other  papers  was  continued  for  two 
hours  without  intermission.  Although  the  char- 
acter of  British  officers  was  maintained,  nothing 
indicating  British  connection  in  the  voyage  was 
discovered ;  and,  although  the  tnmks  were 
broken  o[>en  and  searched,  no  additional  papers 
were  found.  It  was  pressing  the  right  of 
search  as  far  as  it  could  bear,  to  determme  on 
repeating  it  the  next  day ;  and  an  inattention  to 
the  safety  of  the  Anna  Maria,  which  only  her 
neighborhood  to  the  island  of  St.  Thomas  could 
fxcujie.  longer  to  detain  her.  But  there  is  some 
reason  to  doubt  whether  further  search  was  the 
real  object  of  this  detention.  It  does  not  appear 
to  have  been  recommenced  at  nine  the  next 
morning;  and  this  leads  to  the  opinion  that  the 
vessel  was  detained,  not  so  much  to  make 
further  search  as  in  the  hope  of  drawing  from 
the  master,  or  some  of  the  crew,  who  were  all 
in  irons,  something  which  might  lead  to  the 
condemnation  of  the  vessel  and  cargo.  This 
conduct  must  be  viewed  with  much  lenity  to 
l)e  pardoned.  But  whatever  excuse  may  be 
made  for  the  detention  thus  far,  none  can  be 
aiven  for  the  transactions  which  remain  to  be 
noticed. 

334*]  *  Before  the  captain  of  the  Nonsuch 
left  the  Anna  Maria,  in  pursuit  of  other  objects, 
be  ought  Xq  have  decided  either  to  seize  her  as 
prize  or  to  restore  her.      Had  he  seized  her  as 
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prize,  her  master,  at  least,  ought  to  have  been 
returned  to  her,  and  her  papers  should  have  been 
sealed  and  put  in  possession  of  a  prize-master. 
If  he  determined  not  to  seize  her  as  prize,  her 
master  and  crew  ought  to  have  been  restored, 
that  she  might  have  prosecuted  her  voyage. 
No  apologj  can  be  made  for  leaving  her  in  the 
condition  m  which  she  was  placed.  Strippe<l 
of  her  crew  and  of  her  papers,  left  in  possession 
of  an  officer  and  two  men,  without  orders 
whither  to  proceed,  she  was  exposed  to  dan- 
gers; for  the  loss  resulting  from  which,  those 
who  placed  her  in  this  situation  must  be  respon- 
sible. Had  she  been  regularly  captured,  many 
of  the  difficulties  encountered  in  St.  Jago  del 
Cuba  might  have  been  avoided ;  had  she  l>een 
restored,  she  might,  and  probably  would,  have 
reached  her  port  of  destination  in  safety. 

The  proceedings  of  the  Nonsuch,  after  a 
search,  converted  the  whole  transaction  into  a 
wanton  marine  trespass,  for  which  no  sufficient 
excuse  has  been  given. 

However  meritorious  may  have  been  the 
services  of  tlie  private  armed  vessels  of  the 
United  States,  in  the  aggregate,  those  individ- 
uals who  have  acted  with  this  culpable  disre- 
gard to  the  rights  of  others  ought  not  to  escape 
the  animadversion  of  the  law.  The  conduct  of 
the  officers  of  the  Nonsuch  on  board  the  Anna 
Maria  was  unjustifiably  licentious.  Breaking 
*open  trunks  when  keys  were  offered  P335 
them,  taking  out  the  crew  and  putting  them  in 
irons,  and  leaving  her  in  this  situation,  were 
acts  not  to  be  excused.  The  honor  and  the 
character  of  the  nation  are  concerned  in  re- 
pressing such  irregularities;  and  the  justice  of 
the  court  requires  that  compensation  should  be 
made  for  the  injury  which  the  libelants  have 
sustained. 

The  sentence  of  the  Circuit  Court  must  be 
reversed,  and  the  cause  remanded  to  the 
Circuit,  with  directions  to  reverse  the  sentence 
of  the  District  Court,  and  to  direct  commis- 
sioners to  ascertain  the  amount  of  damages 
sustained  by  the  libelants;  in  doing  which  the 
value  of  the  vessel,  and  the  prime  cost  of  the 
cargo,  with  all  charges,  and  the  premium  of 
insurance,  where  it  has  been  paid,  with  interest, 
are  to  be  allowed.  Out  of  Uiis  decree  must  Ik* 
deducted  the  amount  of  the  proceeds  of  the 
Anna  Maria  and  cargo,  unless  the  libelants 
shall  choose  to  abandon  those  proceeds  to  tlie 
defendants. 

Senten-ce  rereraedy 

Cited-;}  Wheat.  560;  1  Curt.  289;  7  Ben.  127,  i:W; 
5  Blatchf.  484;  U  Blat<;hf.  489;  1  Bald.  143;  3  Wuiv. 
106 :  Blatobf .  Pr.,  362 ;  3  Woods.  879. 


♦[CHANCERY.]  [•33« 

COLSON  V.  THOMPSON. 

Bin  for  the  specific  execution  of  an  allepred  agrree- 
ment  toconvoj'  to  the  plaintiff  one-third  of  a  cer- 
tain tract  of  land  in  Kentucky,  belonging'  to  tkie 
defendant,  as  a  compensation  for  locating  and  sur- 
veying the  same.    Bill  distnissed. 

In  order  to  obtain  a  specitlc  performance  of  a 
contract,  its  terms  should  be  so  precise  as  tbat 
neither  party  can  reasonably  misunderstand  thcnn. 
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If  the  contract  be  vairue  and  uncertain,  or  the  evi- 
dence to  entablish  it  be  int*uffleiont.  a  court  of 
equity  wiil  not  enforce  it,  but  will  leave  the  party 
to  his  leffsl  remedy. 

The  plaintiff,  who  seeks  for  the  specific  perform- 
ance of  an  afrreemcnt,  must  show  that  he  has  per- 
formed, or  offered  to  nerform.  on  his  part,  the  acta 
which  formed  the  consideration  of  the  alleged  un- 
dertaking on  the  part  of  the  defendant. 

APPEAL  from  a  decree  of  the  Circuit  Court 
for  the  District  of  Kentucky. 
Tlie  appellee  filed  his  bill  in  that  court,  stat- 
ing that,  in  the  year  1779.  a  number  of  persons, 
amongst  whom  was  the  defendant  below,  who 
is  the  appellant  in  this  court,  employed  him. 
the  complainant,  to  locate  lands  for  them,  in 
the  then  district  of  Kentucky;  that  he  received 
from  the  defendant  certain  land  warrants  to 
the  amount  of  25,000  acres,  which  he  located 
for  him  on  the  20th  of  May,  1780.  That  the 
terms  on  which  he  was  to  do  the  business  were, 
that  the  owner  of  the  warrants  should  furnish 
all  the  money  that  should  be  necessary  for 
locating  and  surveying  the  said  lands.  That  the 
complamant  should  airect  the  doing  thereof, 
and  receive,  for  his  compensation,  what  should 
337*]  *be  given  to  other  persons  for  similar 
services.  The  bill  then  avers,  that  the  usual 
proportion  which  was  then  generally  given  to 
locators  for  similar  services  was  one-third  part 
of  the  land  so  located  by  them.  The  com- 
plainant further  alleges  that  he  was  prevented 
from  surveying  the  above  entry  by  the  Indians, 
who  were  very  troublesome,  and  who  rendered 
the  execution  of  such  business  difficult  and 
dangerous;  that,  during  this  time,  the  defend- 
ant procured  a  survey  to  be  executed  of  the 
entry  made  in  his  name  by  the  complainant, 
and  obtained  a  patent  for  the  same.  The  bill 
admits  that  the  complainant  received  a  sum  of 
money  from  the  defendant,  which,  however,  he 
charges  as  paid  on  account  of  the  expenses 
attending  the  locating  and  surveying  the  said 
entry,  and  not  as  a  compensation  for  his  ser- 
vices. The  prayer  of  the  bill  is,  for  a  con- 
veyance of  one-third  part  of  the  above-men- 
tioned tract  of  25,000  acres  of  land.   It  appears 


by  the  exhibits  in  the  cause,  that  the  alKivt* 
entry  was  surveyed  on  the  28th  October,  1780. 
The  defendant  states  in  his  answer  that  pre- 
viously to  his  employing  the  complainant  to 
locate  and  survey  his  warrants,  he  received 
offers  from  other  persons  to  do  the  business 
upon  the  terms  stated  in  the  bill,  which  he  re- 
jected, and  that  he  was  induced  to  authorize 
his  friend,  Mr.  Webb,  to  place  the  warranu^  in 
the  complainant's  hands,  in  consequence  of  his 
having  understood  that  he  would  undertake 
the  business  for  a  fair  compensation  in  money. 
•That  Mr.  Peachy,  the  agent  of  the  defendant, 
paid  to  the  complainant  upwards  of  7,(mn> 
pounds  of  tobacco  within  a  few  months  af tiT 
the  entry  was  made.  The  *answer  [*33H 
further  states  that  the  defendant  frequently 
applied  to  the  complainant  to  have  the  entry, 
which  he  had  caused  to  be  made,  surveyi'd; 
and  that,  after  repeated  promises  to  oomph' 
with  these  demands,  made  and  broken,  the 
complainant  confessed  that  it  was  not  in  his 
power  to  execute  the  business,  and  after  claim- 
ing the  tobacco,  which  he  had  received  as  a 
compensation  for  his  services,  t^vised  the  <le- 
fendant  to  apply  to  some  other  person  to  at- 
tend to  the  surveying  of  the  entry.  The  de- 
fendant owns,  that  from  the  year'  1785,  when 
this  advice  was  given,  until  some  time  hJIht 
he  claimed  his  grant,  he  was  frequently  in 
company  with  the  complainant,  who,  to  the 
best  of  his  recollection,  never  intimated  that  be 
expected  to  receive  any  part  of  the  lands,  nor 
was  any  such  demand  ever  made  by  the  com- 
plainant until  the  institution  of  tins  suit  in 
1794. 

There  was  an  amended  bUl  filed  in  this  cause, 
and  the  above  answer  was,  by  the  agreement  of 
i  parties,  received  as  an  answer  to  this  bill.       The 
;  amended  bill  states  that  the  entry  of  the  25,00<> 
I  acres  of  land  was  made  by  the  intervention  of 
I  a  Mr.  Shelby,  a  particular  friend  of  the  com- 
plainant.    That  the  defendant  caused  the  said 
entry  to   be  surveyed  without  consulting  the 
complainant  on  the  subject,,  although  he  avers 
that  he  was  always  ready  and  willing,  whenever 


Note.— See  note  to  Hepburn  v.  Dunlop,  1  Wheat, 
17P.  and  note  to  Moreran  v.  Monfan,  tmpra^  2  Wheat 
g9U,  a»  to  Hpecitlc  perl'orraance. 

The  aid  of  a  court  of  chancery  will  be  given  to 
either  party  who  claims  specific  .performance  of  a 
contract,  if  it  appear  that  in  good  faith,  and  within 
the  proper  time,  he  has  performed  the  obligations 
which  devolved  upon  hitn*.  Watts  v.  Waddle,  6 
Pet.  389;  Bates  v.  Wheeler.  1  Scam.  54. 

The  court  will  decree  specitlc  performance  of  a 
contract  for  the  conveyance  of  land  situate  in  this 
state,  although  the  contract  is  in  the  form  of  a 
penal  bond,  and  thouirh  the  defendant  resides  out 
of  the  stale.  Tt?lfair  v.  Telfair,  2  Desau,  (So.Car.)  271. 

Specific  performance  of  a  contract  for  sale  of 
land  will  be  decreed  w^here  the  vendee  has  per- 
formed his  part,  and  gone  into  possesision  with  con- 
sent of  the  vendor.  Thompson  v.  Scott,  1  McCord's 
Ch.  39. 

The  party  who  comes  to  compel  specific  perform- 
ance must  show  that  he  has  performed  on  his  part, 
or  that  he  has  been  able  and  willing,  and  still  was 
ready,  to  perfonn  his  part  of  the  contract,    lb. 

An  obligor  shall  not  be  permitted  to  avail  himself 
of  an  uncertainty  in  the  boundaries  of  the  land  he 
contracts  to  convey,  so  as  to  avoid  a  si>eciflc  per- 
formrtnce;  butthe  court  will  decree  a  conveyance 
according  to  the  best  lights  which  the  circumstan- 
ces afford.    Kennedy  v.  Davis,  2  Bibb.  3*4. 

A  court  of  equity  will  decree  a  sjwciflc  perform- 
ance of  a  contnict  for  the  sale  of  land,  if  tiie  vendor 
is  able  to  make  gtHXi  title  at  any  time  before  decree 
pronounced,  although  be  had  not  such  title  at  the 

2o4 


time  of  the  contract.  Hepburn  v.  Dunlop,  1  Wheat. 
179,  and  note  to  same  case ;  Hoggart  v.  Soott,  1  UuEtf«. 
&  My.  293 ;  Beymour  v.  Delancey,3  Cow.  445;  Pierce 
v.  Nichols,  1  Paige,  244 ;  Hepl>urn  v.  Auld,  5Crancb, 
282 :  Cotton  v.  Ward,  3  Monro,  304,  313 ;  Baldwin  v. 
Salter,  8  Paige.  473. 

When  the  vendee  is  in  possession,  and  the  vendor, 
without  anr  positive  fault,  ^as  omitted,  or  from 
the  state  of  the  title  has  been  unable,  to  conipiv 
with  his  covenant,  a  court  of  equity  will  decree  s|>e- 
ciHc  performance  in  favor  of  the  vendor;  time  not 
being  essential  in  such  cases  generally.  Crat^  v. 
Martin,  3  J.  J.  Marsh.  54 ;  Waters  v.  Travis,  9  John. 
450. 

Upon  a  failure  to  pay  a  first  installment  of  pur- 
chase money,  and  a  tender  of  the  whole  when  the 
second  became  due,  specific  performance  decreed. 
Gibbs  V.  Champion,  3  Ham.  336. 

Acourt  of  e<)uity  will  not  genemlly  decree  siie- 
cific  performance  in  favor  or  a  party  who  has  not 
performed,  especially  if  injury  from  such  non-|>er- 
formance  has  resulted  to  the  other  party ;  but  if 
the  defendant  has  taken  possession  and  paid  part  of 
the  purchase  money,  and  executed  the  agreement 
in  part,  the  court  will  consider  him  as  having  wai\  - 
ed  his  objection  to  pialntifT's  neglect,  and  wIU  de- 
cree execution  of  the  aoreement.  Vail  v.  Nel)««»ii. 
4  Hand.  478  ;  Ramsey  v.  Bitiilsford,  2  Desau.  68S. 

To  obtain  specific  performance  plaintiff  must 
show  the  performance  of  the  conditions  precedent 
on  his  pari^  or  account  for  his  failure  and  show  that 
his  defalcation  is  a  proper  subject  for  compensa- 
tion.   Stevenson  v.  IJunlop,  7  Monro,  142. 
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be  might  have  been  called  upon  for  this  purpose, 
to  show  the  beginning  and  other  calls  of  the 
entry,  and  to  give  the  necessary  directions  to 
the  surveyor. 

The^epositions  taken  in  the  cause  prove,  that 
at  the  time  when  the  entry  was  made  it  was 
U2^ual  in  Kentucky  for  the  locators  of  lands  to  | 
339*  ] receive  from  *the  owners,  as  a  compen- 
hHtion  for  their  services,  a  proportion  of  the 
land  so  located,  besides  the  expenses,  which  ; 
might  be  incurred  in  surveying  the  land,  which  i 
the  locator  received  from  the  owner  in  money.  I 
But  what  that  proportion  was  is  not  precisely 
ascertained  by  any  of  the  witnesses.  They 
state,  generally,  that  it  was  sometimes  one- 
third  and  sometimes  one-half.  Mr.  Peachy, 
the  agent  and  attorney  in  fact  of  the  defendant 
below,  from  the  year '1780,  when  the  defendant 
went  to  the  West  Indies  until  his  return,  states 
that  he  had  lands  located  in  Kentucky,  for  a 
part  of  which  he  -  allowed  the  locator  one-fifth, 
and  for  the  residue  one-tenth,  of  the  land  lo- 
cated, as  a  compensation  for  his  services,  be- 
side paying  the  expenses  of  surveying,  &c. 
This  witness  further  states  that  he  never  heard 
or  understood  in  conversation  with  the  com- 
plainant, the  defendant,  or  Mr.  Webb,  with 
whom  the  defendant  deposited  his  warrants  to 
be  delivered  to  the  complainant,  that  the  de- 
fendant was  to  give  any  part  of  the  land  in 
consideration  of  locating  the  same. 

The  Circuit  Court  decreed  that  the  defend- 
ant below  should  convey  to  the  complainant 
one-third  of  the  said  tract  of  25,000  acres  of 
land,  according  to  certain  boundaries  which 
had  been  previously  laid  down  under  an  order 
of  that  court,  from  which  decree  the  defendant 
appealed. 

Wasiiikgton,  J.,  delivered  the  opinion  of 
the  court: 

In  deciding  this  case  we  are  necessarily  led 
to  the  examination  of  the  following  questions : 
340*]  1.  What  ♦was  the  contract  between 
these  parties,  the  specific  execution  of  which  is 
K)ught  to  be  enforced  by  this  bill,  and  how  is  it 


proved?  2.  Has  the  complainant  entitled  him- 
self to  ask  for  an  execution  of  the  contract,  in 
case  the  same  should  be  sufficiently  proved? 

The  amended  bill  states  that  the  complainant 
received  certain  land  warrants  from  the  defend- 
ant with  instructions  to  locate  the  same  in  Ken- 
tucky, but  that  no  particular  stipulation  was 
made  rcspectimr  the  compensation  which  he  was 
to  receive  for  his  services,  except  that  the  general 
custom  of  the  countiy  in  similar  cases,  and  the 
general  tenor  of  the  complainant's  contracts 
with  other  persons  for  such  services  were  to 
furnish  the  rule  of  compensation  to  be  allowed 
to  him.  This  rule  is  averred  to  be  one-third  of 
the  land  located. 

The  defendant,  in  his  answer,  states  that  no 
contract  of  any  sort  was  entered  into  between 
the  complainant  and  himself.  He  even  denies 
that  he  had  any  conversation  with  the  com- 
plainant on  this  subject  at  any  time  previous  to 
the  entry  being  made.  He  states  that  offers 
were  made  to  him  by  other  persons  to  locate 
his  warrants  on  the  terms  mentioned  in  the 
bill,  which  he  rejected,  and  that,  in  conse- 
quence of  his  having  understood  that  the  com- 
plainant would  do  the  business  for  a  fair  com- 
pensation in  money,  he  deposited  his  warrants 
with  his  friend,  Mr.  Webb,  with  a  request  that 
he  would  engage  the  complainant  to  lociite 
them. 

The  allegations  of  the  bill  in  relation  to  this 
contract  are  wholly  unsupported  by  the  evi- 
dence in  the  cause;  and,  on  the  other  hand,  the 
answer,  in  relation  to  this  point,  is  strongly 
corroborated  by  the  testimony  *of  Mr.  [*34 1 
Peachy ;  by  the  uncertainty  of  the  alleged  u-sage 
as  to  the  proportion  of  the  land  to  be  allowed  to 
the  locator;  the  improbability  that  so  l(X)se  a 
contract  would  be  made  so  early  as  the  year 
1779,  when  a  usage,  if  any  existed,  must  nec- 
essarily have  been  recent  and  unknown,  es- 
pecially to  persons  living  remote  from  Ken- 
tucky, at  that  time  wild  and  unsettled;  and, 
above  all,  by  the  circumstance  that  from  the 
year  1786,  when  the  survey  was  made,  under 
the  direction  of  another  agent,  no  demand  of  a 


Specific  performance  of  a  prior  contract,  decreed 
arainst  a  subsequent  purchaser,  with  notice  of 
pJahitllTe  equitable  title.  And  It  seems  that  tf 
plaiotiff  bad  t)een  in  possession  under  the  ag-ree- 
ment,  that  would  have  been  constructive  notice  to 
the  purchaser  of  his  actual  interest  or  equitable 
title  under  tbe  agreement.  Wadsworth  v.  Wendell, 
5Jobn.  Cb.  224. 

The  principle  of  equity,  with  respect  to  specific 
performance,  is,  that  if,  substantially,  the  pur- 
diaaer  can  have  the  tMng  contracted  for,  a  sliorht 
variation  In  the  qualifications  of  it  will  not  disable 
the  vendor  from  having  a  decree  of  specific  per- 
lorniaoce,  when  the  difference  Is  such  that  it  can 
be  compensated  in  money.  Ma^ennls  v.  Fallon,  2 
Moll.  588. 

if  the  Important  part  of  the  agreement  be  per- 
formed, and  an  inconsiderable  part  be  left  unful- 
lilleil,  or  pertly,  unable  to  perform  the  residue, 
withoat  bfe  fault,  etjulty  will  decree  a  specific  per- 
formance. <7burcb  V.  Steele,  1  A.  K.  Marsh.  330; 
Johnsim's  Heirs  v.  Mitchell,  1  A.  K.  Mnrsh.  287. 

Where  a  contract  for  the  9ale  of  land  has  been  in 
part  ♦•xecuted  by  a  conveyance  of  part  of  the  land, 
and  the  vendor  is  unable  to  convey  the  residue,  a 
court  of  equity  will  decree  the  repayment  of  a  pro- 
portionate part  of  the  purchase  money  with  in- 
t€rpjit.    Pratt  V.  I4iw.  9  Cranch,  45«. 

The  court  refused  tcj  decree  specific  execution  of 
a  contrMct  in  a  hard  case,  where  the  other  party 
had  not  complied  with  the  terms.  Kug^re  v.  Kills, 
1  l>**Mu.  ]«l ;  Turner  v.  Clay,  3  Bibb,  52 ;  ttamsay  v. 
Bniil«ford,  2  Desuu,  582. 

Whesit.  2. 


The  court  win  not  decree  specific  performance  of 
a  contract  for  the  purchase  of  a  house,  where  the 
buildings  are  not  completed  within  the  stipulated 
time.    Uolcock  v.  Butler,  1  Desau.  307. 

The  court  will  not  compel  the  specific  perform- 
ance of  an  agreement  of  sale,  and  oblii^e  defend- 
ant to  accept  a  title  which  the  plaintiff  cannot  make 
out  to  be  clearly  good  and  free  from  Incumbrances. 
Butler  V.  O'Hear,  1  Desau.  882 ;  Lewis  v.  Herndon, 
3  Lilt.  368;  KeUy  v.  Bradford,  8  Bibb,  317;  Seymour 
V.  Delancev,  Hopk.  436. 

The  pur(;naser's  objections  to  taking  the  land  need 
not  be  confined  to  cases  of  doubtful  title,  but  may 
be  extended  to  incumbrances  of  every  description 
which  may  embarrass  him  in  the  full  enjoyment  of 
his  purchase.    Gnrnett  v.  Macon,  6  Call.  308. 

An  agreement  must  be  In  all  respecta  full,  fair, 
and  honest  in  the  beginning,  and  the  performance 
of  it  fairly  and  conscientiously  required,  or  the 
Court  of  Cnaucery  will  not  enforce  It.  Bowman  v. 
Irons,  2  Bibb,  78;  Carberry  v.  Taunchill,  1  Harr.  & 
John.;^. 

Vendee's  previous  knowledge  of  defects  in  the 
title  is  no  reason  for  compelling  him  to  take  such 
title  as  vendor  can  convey,  that  being  defective ; 
when'  the  agreement  stipulates  that  vendor  shall 
c<mvey  good  title.  Jackson  v.  Ligon,  3  Leigh, 
161. 

If  an  agreement  for  the  sjile  of  lands  be  made, 
subject  to  a  comlltton  that  the  price  thereof  shall 
be  afterwards  ascertafi>ed  by  the  parties,  and  one 
of  the  partiesdlp  without  any  price  being  agro<*d 
upon,  such  agroeuicnt  in  too  Incomplete  and  uncer- 
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part  of  the  land  appears  to  have  been  made  by 
the  complainant  until  the  institution  of  this  suit 
in  the  year  1794. 

This  defect  in  the  proof  would  seem  to  be 
fatal  to  the  pretensions  of  the  complainant. 
The  contract  which  is  sought  to  be  spiBcifically 
executed  ought  not  only  to  be  proved,  but  the 
terms  of  it  should  be  so  precise  as  that  neither 

farty  could  reasonably  misunderstand  them, 
f  the  contract  be  vague  or  uncertain,  or.  the 
evidence  to  establish  it  be  insufficient,  a  court 
of  equity  will  not  exercise  its  extraordinary 
jurisdiction  to  enforce  it,  but  will  leave  the  party 
to  his  legal  remedy.  * 

342*]  *But  if  these  objections  could  be  sur- 
mounted, that  which  remains  to  be  considered 
under  the  second  head  appears  to  the  court  to  be 
conclusive  again.st  the  appellee. 

2d.  Has  the  complainant  entitled  himself  to 
ask  for  an  execution  of  the  contract  if  he  had 
proved  it? 

It  is  very  obvious,  from  the  complainant's 
own  showing,  that  the  contract  between  him- 
self and  the  defendant  taken  in  connection 
with  the  alleged  usage,  was,  that  the  former 
should  not  only  make  the  entry,  but  should 
also  cause  the  same  to  be  surveyed  under  his 
direction  and  superintendence.  It  was  the  entry 
and  the  survey  which  constituted  the  location 
in  the  contemplation  of  the  parties,  and  formed 
the  real  consideration  for  which  the  allowance 
of  a  part  of  the  land  to  the  locator  was  to  be 

1.— See.  as  to  affreemente,  the  performance  of 
which  win  not  be  decreed  by  a  court  of  equity  for 
want  of  certainty,  the  following-  cases :  Ellfot  v. 
Hele,  1  Vern.  408,  1  Eq.  Cas.  Abr.  20;  Bromley  v. 
JelTerle8,2  Vern.  415;  Emery  v,  Wuso,  o  Vos.  849. 
But  the  court  will,  if  practicable,  execute  an  un- 
certain agrreement  by  rendering  it  certain.  Allen 
v.  Harding:,  3  Eo.  Cbs.  Abr.  17.  So  an  agreement  to 
sell  at  a  fair  valuation  may  bo  enforced.  Emery  v. 
Wase,  5  Vee.  846 ;  Milnes  v.  Gery,  14  Ves.  407.  And 
if  the  terms  of  an  agreement  are  to  be  ascertained 
by  an  award,  beinK  f^  ascertained,  thnt  agreement 
will  be  enforced  in.equlty,  If  there  is  anything:  to  be 
specifically  performed ;  as  estates  to  be  conveyed, 
&c. ;  but  where  the  pai*tie8  have  contracted  that 
the  value  of  their  respective  interests  shall  be  as- 


made.  The  complainant  states,  in  his  bill,  that 
the  owner  of  the  warrants  was  bound  by  the 
usage  not  only  to  make  this  allowance,  but  waj« 
also  to  furnish  all  the  *money  necea-r*343 
sary  for  locating  and  surveying  the  land,  and 
he  endeavors  to  excuse  himself  for  not  having 
caused  a  survey  to  be  made.  Now,  if  the  mere 
making  of  the  entry  amounted  to  a  full  per- 
formance of  the  contract  on  the  part  of  the  lo- 
cator, any  stipulation  with  the  same  person  for 
the  expenses  attending  the  survey  would  have 
been  idle  and  unnecessary.  But  the  evidence 
of  Isaac  Shelby,  upon  this  point,  is  conclusive. 
He  states  that  the  usual  compensation  to  a 
locator  was  one-third  of  the  land  for  locating 
and  directing  the  survey. 

If  this,  then,  be  the  contract,  as  alleged  by 
the  complainant  himself,  in  what  manner  has 
he  performed  his  part  of  it?  In  the  first  place, 
the  entry  was  made,  not  by  him,  but  by  Isaac 
Shelby,  under  some  agreement  which  is  not 
disclosed  in  the  bill,  nor  proved  by  any  testimony 
in  the  cause.  In  the  next  place,  it  does  not  ap- 
pear that,  from  the  year  1780,  when  this  entry 
was  made,  the  complainant  made  one  effort  to 
have  the  entry  surveyed;  but  the  defendant, 
after  wasting  about  6  years,  was  compelled  to 
employ  another  agent  to  have  that  service  per- 
formed. 

How  does  the  complainant  excuse  himself  for 
the  breach  of  his  contract  in  this  respect?  He 
alleges  that  he  was  prevented,  during  all  that 

certalned  by  arbitrators,  or  an  umpire,  if  the  acts 
done  by  the  parties  for  the  purpose  of  carrying 
their  ajirrocment  into  effect  by  an  award  are  not 
valid  at  law,  as  to  the  time,  manner,  or  other  cir- 
cumstances the  agreement  cannot  be  enf  oroed  in 
equity,  unless  there  has  been  acquiescence,  not-* 
withstanding:  the  variation  of  circumstnuces,  or 
the  agreement  evidenced  by  such  award  has  been 
part  performed.  Blundell  v.  Brettargh,  17  Ves.  S£!. 
And  if,  on  a  covenant  to  build  a  house,  the  transac- 
tion is,  in  its  nature,  loose  and  undefined,  and  it  is 
not  expressed  distinctly  what  the  buildinK  Is,  h<i 
that  the  court  could  describe  it  as  a  subject  for  the 
report  of  the  master,  a  specific  performance  will 
not  be  decreed.  Mosely  v.  Virgin,  3  Ves.  185 ;  vi<te 
ante,  p.  302,  note  d. 


tain  to  be  carried  into  execution  by  a  court  of 
eriuity.    Graham  y.  Call, 5  Munf .  306. 

Where  an  agreement  to  make  a  lease  is  entered 
into,  upon  certain  terms,  the  party  to  whom  the 
lease  is  to  be  made  cannot  enforce  a  specific  per- 
formance unless  he  performs  his  part  of  the  agree- 
ment, or  offei-s  to  perform,  and  unless  he  shows 
that  he  is  willing  and  able  to  do  so.  Harris  v.  Banks, 
1  Hand.  406. 

Vpon  a  contract  for  sale  of  an  estate,  at  a  stip- 
ulated price,  neither  party  can  compel  perform- 
ance in  equity,  until  he  has  on  his  part  performed, 
or  tendered  to  perform.  Greenup  v.  Strong,  1  Bibb, 
.500;  King  v.  Hamilton.  4  Pet.  811. 

Specific  execution  will  not  be  decreed  unless  the 
con8iderH(ion  has  k)een  paid.  Tunstal  v.  Tavlor,  1 
A.  K.  Marsh.  43;  Bearden  v.  Wood,  1  A.  K.  Marsh. 
451. 

Specific  execution  of  contract  will  not  be  en- 
forced unless  parties  have  described  and  iden- 
tified the  particular  tract,  or  unless  the  contract 
furnishes  the  means  of  identif yinir  with  certaintv 
the  land  to  be  conveyed.  Heed  v.  Homback,  4  J.  J. 
Marsh.  3T7. 

Where  a  party  having  partly  performed  an  agree- 
ment, may  be  placed  in  sttUu  quo,  by  receiving  a 
<x)mpen8ation  for  what  he  has  done,  and  is  in  de- 
fault as  to  the  residue,  he  Is  not  entitled  to  a  decree 
for  the  specific  execution.  Breckenridge  v.Clinkin- 
beard,  2  Litt.  127. 

A  person  asking  specific  performance,  must  either 
Hhow  himself  wltmmt  default  or  must  exhibit  an 
excuse  for  such  default.  Campbell  v.  Harrison,  8 
Litt.  2U2 :  Moore  v.  Skidmore,  3  Litt.  Sel.  Ca.  463. 

2M 


Where  the  valuation,  fixing  the  price  was  uncer- 
tain, specific  performance  cannot  be  enforced. 
Hopcraft  v.  Hickman,  2  Sim.  &  Stu.  130. 

Where  payment  of  the  purchase  money  is  a 
condition,  precedent  to  the  conveyance,  and  af t4f>r 
default,  defendant  accepted  part  of  the  purchase 
money,  but  plaintiff,  though  repeatedly  called 
upon,  refused  to  pay  the  residue,  and  defendant, 
after  giving  notice  of  his  intention  to  do  so,  sold 
and  conveyed  the  land  to  another,  and  Plaintiff 
afterwards  tendered  the  money  due,  and  nled  his 
bill  for  specific  performance.  Held,  that  spedflc 
performance  could  not  be  decreed,  nor  decree 
made  for  compensation  in  damages,  but  party  was 
left  to  his  remedy  at  law  on  the  covenant.  Hat<?h 
V.  Cobb,  4  John.  Ch.  559;  KempBhall  v.  Stone,  5 
John.  Ch.  193;  Doarv.  Gibbs,  1  Bai.371. 

Contract  will  not  be  specifically  executed  unle^ 
it  is  proved  to  exist,  and  it  is  certain  in  its  termA. 
Newman  v.  Carroll,  3  Yerg.  18. 

Where  a  purchaser  cannot  get  a  title  to  all  he 
contracted  for,  if  he  can  get  the  substantial  induc^v 
mont  to  the  contract,  ho  may  insist  upon  taking,  or 
he  may  be  compelled  to  accept,  a  title  to  so  much  as 
the  other  party  can  give  a  good  title  to,  with  a 
reasonable  compensation  for  what  the  party  can- 
not effectually  convey.  Evans  v.  Kingsbury,  2 
Eiand.  120 ;  Hays  v.  Hall.  4  Port.  874. 

Where  a  tract  of  land  was  sold,  and  the  vendor 
did  not  have  legal  title  to  a  part  of  it.  Held,  that 
he  had  no  right  to  a  specific  performance.  Reed  v. 
Noe,  9  Yerg.  283. 

A  conveyance  is  never  ordered  until  the  purchase 
price  is  paid.    Oliver  v.  Dix,  1  Dev.  &  Bat.  Eq.  6(J5. 
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time,  by  Indian  hostility,  which  rendered  it 
troublesome  and  dangerous  to  make  survey's  in 
the  part  of  the  country  where  this  entry  was 
made.  This  assertion  is  not  proved  by  a  single 
witness  except  Thomas  Allen»  who  deposes,  that 
from  1780  to  1789,  he  believes  it  was  difficult 
344*]  to  get  any  persons  to  risk  their  *lives  in 
making  surveys  on  the  Ohio,  towards  the  Yellow 
Bjmk,  except  for  high  wages,  as  he  has  been 
informed.  Now,  even  if  this  witness  had  posi- 
tively proved  the  point  for  which  he  was  exam- 
iDcd,  still  his  testimony  could  not  avail  the 
complainant,  since  he  admits  tliat  for  high 
wages  men  could  have  been  procured  to  perform 
tile  service ;  and  those  wages,  it  was  incumbent 
CD  the  complainant,  who  claims  no  less  than  be- 
tween 8,000  and  9,000  acres  of  this  land,  to  pay. 
The  difficulty  and  expense  w^hich  would  have 
attended  his  endeavors  to  perform  this  part  of 
his  contract  afford  no  excuse  for  his  breach  of 
it,  even  if,  in  a  case  like  this,  any  excuse  could 
be  admitted.  But  what  is  conclusive  as  to  this 
point  is  that  the  entry  was  in  fact  surveyed  in 
1786,  without  any  danger  or  difficulty,  so  far  as 
the  record  informs  us. 

The  complainant  alleges  that  he  was  always 
ready  and  willinff,  whenever  he  might  have 
been  called  UDon  for  that  purpose,  to  show  the 
beginning  and  other  calls  of  the  entry,  and  to 
^ive  the  necessary  directions  to  the  surveyor. 
This  alle^tion  is  positively  denied  in  the  an- 
swer, which  states  that  the  complainant  declined 
making  or  attending  to  the  survey,  and  that  he 
advised  the  defendant  to  employ  some  other 
person  to  do  the  business. 

Thus  it  appears  that  the  complainant  has 
failed  not  only  to  prove  the  contract  stated  in 
the  bill,  but  also  his  performance  of  those  acts 
which  formed  the  consideration  of  the  alleged 
promise  on  the  part  of  the  defendant. 
345*]  *The  decree  must  therefore  be  re- 
versed, and  the  bill  dismissed  with  costs. 

Decree  reverted. 

ated— 1  Bald.  487, 494 ;  2  Paine,  8 ;  Hemp.  246,  478 ; 
5  Mason,  2S6;  3  Cliff.  161. 


[prize.] 
THE  £LEANOR.  DoimELi.,  Claimant. 

A  libel  a^inst  the  oommander  of  a  squadron  call- 
ing; OQ  him  to  proceed  to  adjudication,  or  to  make 
rcaititution  in  value,  of  a  vessel  and  cargo,  detained 
for  eeurch  by  trie  captain  of  a  frigrate  belongrlnir  ti) 
the  nquedron,  and  lost  while  in  his  possession.  Libel 
dtemiaMMl. 

The  commander  of  a  squadron  is  liable  to  indi- 
viduals for  the  trespasHCB  of  those  under  his  com- 
mand,  in  case  of  podtive  or  permissive  orders,  or 
of  actual  presence  and  co-operation.  But,  ^ucere, 
bow  far  is  ne  responsible  in  other  cases  ? 

Where  a  capture  has  actually  taken  place,  with 
the  AMient,  express  or  implied,  of  the  commander  of 
a  squadron,  the  prize-master  may  be  considered  as 
a  bailee  to  the  use  of  the  whole  squadron,  who  are 
togbare  in  the  prize  money,  and  thus  the  com- 
mander may  be  made  responsible ;  but  not  so  as  to 
mete  trespaaaee,  unattended  with  a  conversion  to 
the  use  ox  the  squadron. 

The  oommander  of  a  single  ship  is  responsible  for 
the  acts  of  tboae  under  his  command ;  as  are,  like- 
in  ise,  the  owners  of  prirateera  for  the  conduct  of 
the  commanders  appointed  by  them. 

To  detain  for  examination,  is  a  right  which  a  bel- 
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ligerent  may  exercise  over  every  vessel,  except  a 
national  vessel,  which  he  meets  with  on  the  ocean. 

The  principal  right  necessarily  carries  with  it  all 
the  means  essential  to  its  exercise ;  amonjf  these 
may,  sometimes,  be  Included  the  assumption  of  the 
disguise  of  a  friend  or  an  enemy,  which  is  a  lawful 
stratagem  of  war.  If,  in  consequence  of  the  uj«e  of 
this  stratagem,  the  crew  of  the  vessel  detained 
abandon  their  duty  before  thev  are  ♦actually  [♦346 
made  prisoners  of  war,  and  tne  vessel  is  thereby 
lost,  the  captors  are  not  responsible. 

Whenever  an  officer  seizes  a  vessel  as  prize,  he  is 
bound  to  commit  her  to  the  care  of  a  competent 
prize-master  and  crew;  not  because  the  original 
crew,  when  left  on  l)oard  (in  the  case  of  a  seizure  of 
the  vessel  of  a  citizen,  or  neutnil),  are  released  from 
their  duty  without  the  assent  of  the  master,  but 
from  the  want  of  a  right  to  subject  the  ctiptured 
crew  to  the  authoilty  of  the  captor's  officer.  But 
this  rule  does  not  extend  to  the  case  of  a  mere  de- 
tention for  examination,  which  the  commander  of 
the  cruising  vessel  may  enforce  l)y  orders  from  his 
own  quarter-deck,  and  may,  therefore,  send  an 
officer  on  board  the  vessel  detalncKl,  in  order  more 
conveniently  to  enforce  it,  without  taking  the  ves- 
sel out  of  the  possession  of  her  own  officers  and 
ci*ew. 

The  modern  usages  of  war  authorize  the  bringing 
one  of  the  principal  officers  of  the  vessel  detained 
on  board  the  belligerent  vessel,  with  the  papers, 
for  examination. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Massachusetts. 

This  schooner,  with  her  car«?o,  the  properly 
of  the  claimant,  on  a  voyage  from  Baltimore  to 
Bordeaux,  fell  in  with  the  President  and  Con- 
gress frigates,  on  the  night  of  the  16th  October, 
1813. 

Commodore  Rodgers  was  the  commander  of 
the  President,  frigate,  and  the  commodore  and 
commander  of  the  squadron  composed  of  those 
two  ships  then  in  company.  Captain  Smith, 
deceased,  and  charged  m  the  libel  as  a  co-de- 
fendant, commanded  the  Congress. 

On  the  Eleanor  being  discovered  by  the  two 
frigates,  she  was  chased  by  the  Congress  and 
overhauled.  The  President  stood  on  her  course, 
being  out  of  sight  at  the  time  she  was  overhauled 
and  when  she  was  subsequently  dismasted,  and 
so  continuing  until  the  signal  guns  were  flre(l 
from  the  schooner.  The*mastcr,  super-[*3i7 
cargo,  and  the  officers  and  crew  of  the  Eleanor, 
on  seeing  the  frigates,  considered  them  British 
cruisers,  and  when  they  found  she  could  not 
escape  them,  concluded:  they  were  captured  by 
the  enemy.  This  producetf  a  very  general  de- 
termination, on  the  part  of  the  crew,  to  take 
no  further  concern  in  the  navigation  of  the 
schooner.  When  boarded  by  Lieutenant  Nichol- 
son, of  the  Congress,  the  schooner  was  in  the 
state  of  confusion  to  be  expected  from  su^h  a 
determination.  He  ordered  the  master  to  take 
one  of  his  mates,  and  his  papers,  and  go  on 
board  the  frigate.  The  captain,  after  giving 
some  orders  to  his  second  mate  to  adjust  the 
sails  of  the  schooner,  which  were  not  complied 
with,  went  with  his  first  mate  and  papers,  in 
the  frigate's  boat,  to  the  Congress.  Lieutenant 
Nicholson,  on  being  asked  by  a  boy  what  frigate 
it  was,  said  it  was  the  Shannon ;  immcdiatejy 
afterwards  he  undeceived  the  supercargo,  whom 
he  recognized  as  an  old  acquaintance,  but  said 
he  was  ordered  not  to  make  himself  known, 
and,  therefore,  requested  the  supercargo  not  to 
disclose  it.  Upon  endeavoring  to  restore  order, 
and  to  provide  for  the  safe  navigation  of  the 
schooner,  he  could  get  no  assistance  from  the 
crew  (who  refused  to  obey  his  orders,  consider- 
ing him  a  British  oflicer),  except  from  the  second 
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mate,  and  on  observing  this,  he  disclosed  the 
name  of  the  frigate,  and  he,  the  supercargo  and 
the  mate,  assuring  the  crew  they  were  not  pris- 
oners, endeavored  to  prevail  ontliem  to  return 
to  their  duty;  they  peraisted  in  refusing;  in 
consequence  of  which  (the  sea  being  tempestu- 
ous, and  the  weather  squally)  a  flaw  struck  the 
348*]  *vessel  and  both  her  masts  went  over. 
Lieutenant  Nicholson,  the  mate  and  supercargo, 
endeavored  to  save  the  vessel,  but  the  crew 
would  not  obey  either  of  them.  She  was  after- 
wards assisted,  as  far  as  possible,  by  the  f  ngates, 
but  finally  abandoned  and  lost. 

The  libel  was  filed  against  Conunodore  Rodg- 
ers  and  Captain  Smith,  alleging  that  the  loss 
of  said  vessel  and  cargo  was  owing  ' '  to  the  de- 
ception unlawfully  practiced  on  her  crew  by 
the  officers  of  the  said  squadron,  and  through 
the  want  of  care,  inattention  and  gross  negli- 
gence of  the  officer  of  said  frigate  Congress,  in 
the  navigating  said  schooner,  of  which  he  had 
taken,  and  then  had  command,"  and  praying 
for  a  monition  against  them  to  proceed  to  adju- 
dication, or  to  show  cause  why  restitution  in 
value  should  not  be  decreed. 

The  District  Court  considered  this  allegation 
supported  by  the  proof,  and  that  Commodore 
I^odgers  was  answerable,  as  commander  of  the 
squadron,  and  decreed  against  him  for  forty- 
three  thousand  two  hundred  and  fifty  dollars, 
the  value  of  said  vessel  and  cargo.  The  Cir- 
cuit Court  affirmed  the  decree  pro  forma,  and 
thereupon  the  cause  was  brought  by  apiM?aI  to 
this  court.  After  the  filing  of  the  libel,  and  be- 
fore the  decree  in  the  District  Court,  tlie  death 
of  Captain  Smith,  which  had  intervened,  was 
suggested  on  the  record. 

Key,  for  the  appellant,  made  three  points: 

Ist.  That  it  was  owing  to  the  neglect  and 
misconduct  of  the  captured  crew  the  vessel  was 
lost. 

340*]  *2d.  That  this  neglect  and  misconduct 
were  in  no  degree  owning  to.  or  palliated  by,the 
military  stratagem  practiced  by  Captain  Smith. 

3d.  That,  at  all  events.  Commodore  Rodgers 
was  not  responsible  in  law. 

The  neglect  of  the  captured  crew,  in  refusing 
to  do  duty,  is  analogous  to  the  case  of  Virtue 
V.  Bird,^  where  the  plaintiff  declared  that  he 
was  employed  by  the  defendant  to  carry  a  load 
of  timber  from  W.  to  l.,to  be  laid  down  where 
the  defendant  should  appoint,  and  that  he  car- 
ried it;  when  the  defendant,  having  appointed 
no  place  where  it  should  be  laid  down,  the 
plaintiff's  horses  were  detained  i»  the  cold,  by 
which  some  of  them  died,  and  the  rest  were 
spoiled ;  after  a  verdict  for  the  plaintiff,  judg- 
ment was  arrested, for  it  was  the  plaintiff*s  own 
fault  that  he  did  not  take  out  Ids  horses,  and 
lead  them  about ;  or  he  might  have  unloaded 
the  timber  in  any  proper  |Hace  and  returned. 
So,  also,  in  Buiterfield  v.  I^brrestei\^  which  was 
an  action  on  the  case  for  obstructing  a  high- 
way, by  means  of  which  the  plaintiff,  who  was 
riding  along  the  road,  was  thrown  down  with 
his  horse  and  injured;  it  appeared  that  he  was 
riding  with  great  violence  and  want  of  ordi- 
nary care,  without  which  he  might  easily  have 
avoided  the  obstruction.  It  was  therefore  de- 
cided that  he  could  not  recover;  for  that  two 
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things  must  concur  to  support  the  action :  an  ob- 
struction in  the  road  by  the  fault  of  the  de- 
fendant, and  no  want  of  ordinary  care  to  avoid 
it  on    the  part  of  the  plaintiff.      Upon   the 
♦principle  of  these  cases,  the  appellant  [*360 
is  exempted  from  all  liability.     Nor  is  he  re- 
sponsible upon  the  ground  of  the  liability  of  a 
master  and  principal  for  the  misconduct  of  a 
servant  and  agent.     Superiors  in  these  relations 
of  life  are  answerable  only  for  acts  in  the  ordi- 
nary line  of  the  duty  of  the  servant  and  ajent, 
or  in  consequence  of  the  special  orders  of  the 
superior.     But  this  principle,  with  its  limita- 
tions, does  not  apply  to  the  case  of  a  command 
er  of-  a  squadron.  He  does  not  elect  his  officers. 
They  are  appointed  by  the  government,  and 
amenable  only  to  a  court-martial.     No  oflticer, 
military  or  naval,  would  undertake  so  frightful 
a  responsibility ;  and  to  impose  it  upon  the  com- 
mander of  a  fleet  or  squadron  would  be  to  in- 
capacitate him  from  the  performance  of  his 
duty.     There  is  no  testimony,  positive  or  pre- 
sumptive, that  Commodore  Hodgers  gave  any 
orders  whatever  to  practice  the  stratagem  in 
question.     The  authority  of  The  MetUar*  shows 
that  he  is  not  liable, constructively,  for  the  con- 
duct of  the  officers  under  his  command;  nor  h 
there  any  one  case  to  show  that  he  is  thus  liable. 
T/ie  Der   Afohr*  is,   apparently    only,  such  a 
case.    It  only  proves  that  a  superior  officer  may 
be  placed  in  the  same  relation  with  that  of  a 
principal,  in  regard  to  his  agent.     In  that  case, 
the  captors  had  a  right  of  property  in  the  capt- 
ured veSvSel,  inasmuch  as  by  the  law  of  Eng- 
land captors  have  the  entire  interest  in  prizes; 
and  any  pereon  may  be  appointed  prize-nnaster, 
and  so  become  the  agent  of  the  whole  squadron, 
the  commander  *of  which  would,  con-  [*35 1 
sequently,  be  responsible.     Public  policy  does 
not  require  the  establishment  of  the  principle 
contended  for  on  the  other  side,  since  the  in- 
jured party  may  have  recourse  to  the  actual 
wrong-doer, and  may  seek  redress  by  complain- 
ing to  the  government  of  his  misconduct. 

1).  B.  Ogden,  conti-a.  The  case  cited  from 
Levinzis  not  parallel;  and  that  from  East  is  one 
of  gross  folly  and  want  of  common  prudence 
and  caution  on  the  part  of  the  plaintiff.  It  is 
inapplicable,  because  it  was  not  in  the  power  of 
the  libelant  in  this  case  to  save  his  property 
from  destruction.  But  the  present  question  is 
not  to  be  determined  by  the  narrow  principles  of 
the  common  law;  it  is  a  marine  trespass, 
which  must  be  tried  by  the  more  liberal  rule?* 
of  the  marine  law.  The  right  of  visitation  and 
search  is  not,  and  cannot  be  denied ;  but  it  is 
not  essentially  necessary  to  the  due  exercise  of 
the  right  that  the  master  should  be  taken  out  of 
his  vessel :  it  is  only  necessary  to  send  a  board- 
ing officer  to  make  the  proper  examination  and 
inquiries;  but  the  belligerent  cruisers  have  no 
right  to  proceed  further,  until  they  have  de- 
termined to  send  in  the  vessel  for  adjudication. 
When  this  determination  is  made,  a  competent 
prize-master  and  crew  should  be  put  on  board, 
instead  of  leaving  the  original  crew  without 
control  or  regulation.  A  belligerent  has  a  ri^ht 
to  practice  deception,as  a  stratagem  of  war;  but 
this  right,  which  may  cause  a  wron^  to  a  neu- 
tral or  fellow -citizen,  must  be  exercised  at  tlie 
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peril  of  the  captors.  Either  the  seizure  of  the 
352*]  *Eleanor  was  as  prize,  or  she  was  de- 
tained for  search.  If  the  former,  then  the  cap- 
tors had  no  right  to  require  the  assistance  of  the 
crew  of  the  captured  veflsel,*  who  were  not 
bound  to  assist  in  navigating  her.  If  the  latter, 
then  the  captors  had  no  right  to  take  out  the 
master  and  mate,  leaving  the  crew  without  anv 
rearular  chief  competent  to  navigate  the  vessel. 
Tiie  case  of  The  Der  Mohr,  was,  indeed,  deter- 
mined on  general  principles  of  law ;  on  the 
ground  that  the  prize-ma.ster  was  constituted 
agent  of  the  captors,  and  the  vessel  (which  was 
innocent)  was  used  as  a  vehicle  to  bring  in  the 
cargo,  which  last  alone  was  liable  to  suspicion. 
But  here  I  he  trespass  is  joint;  and  the  trespass- 
en4  would  have  been  joint  sharers  of  the  prize : 
Q>ti  mniit  eomr/hodum  sentire  debet  et  onus.  The 
rresident  was  out  of  sight  at  Ihe  time  of  the 
seizure;  but  shfe  was  present  at  the  inception  of 
the  tort.  They  were  cruising  in  conjunction 
and  under  the  orders  of  Commodore  Rodgers, 
who  saw  the  Congress,  frigate,  pursue  the  Elea- 
nor, and  did  not  prohibit  the  chase.  The  board- 
in;;  officer  was  a  mere  passive  instrument  in  the 
hjintis  of  his  superiors,  to  whom  alone  the  in- 
jured party  can  look  for  indemnification. 

Harper,  on  the  same  side.  The  responsi- 
bility of  the  owners  of  privateers  and  the  com- 
manding otiicers  of  ships  and  squadrons,  for 
the  mis<-onduct  of  their  delegates,  is  a  settled 
principle  of  law.  The  case  of  Del  Col  v.  Ar- 
353*]  nold  *  is  in  point,  where  *this  court  de- 
ca-cd  the  owners  of  a  privateer  to  make  restitu- 
tion in  value  of  a  captured  vessel  lost  by  the 
mi'Kxjnduct  of  the  prize-master.  The  case  of 
77i.?  Der  Mohr,  which  has  been  so  often  referred 
to.  makes  the  senior  officer  responsible  for  the 
appointment  of  a  prize-master  by  his  junior 
officer,  though  there  was  no  personal  miscon- 
duct imputable  to  either.  In  the  case  now  be- 
fore the  court,  the  proximate  cause  of  the  loss 
wsis  the  refusal  of  the  seamen  to  work.  The 
ultimate  cause  was  the  deception  practiced  by 
the  captors  in  representing  themselves  as  ene- 
mies; and  whether  the  crew  were  justifiable  in 
refusing  obedience,  or  not,  their  disobedience 
was  a  consequence  of  the  stratagem  practiced  by 
thf  captors,  and  they  are  responsible.  On  the 
firit  supposition,  they  are  liable ;  because  they 
ought  to  have  put  a  prize-crew  on  board.  On 
the  second,  because  the  stratagem  was  practiced 
at  their  peril,  and  it  depended  upon  the  event 
of  the  search  whether  they  would  he  justified ; 
for  this  mode  of  warfare  is  not  to  be  practiced 
at  the  expense  of  individuals  pursuing  an  inno- 
cent and  lawful  commerce.  The  ciiseof  The 
Mmtor^  is  not,  as  has  been  contended,  contrary 
to  oar  position.  The  claimant  there  had  taken 
c>ut  a  monition  against  the  actual  captor,  which 
bad  been  dismis^ ;  it  was,  therefore,  res  jndi- 
f'ttit;  and.  Ixraides,  the  lapse  of  time  which  had 
iniervened  was  held  to  be  an  equitable 
Hraiiation.  It  is  true  that  Sir  William  Scott 
likewise  lavs  hold  of  the  circumstance  that  Ad- 
jniral  Digby  was  merely  commander  of  the 
'^"54*]  ♦North  American  station,  and  far  off 
at  the  time  when  the  capture  was  made;  but 
h«'re  Commodore  Rodgers  was  present,  and  as- 
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sociated  in  the  act.  The  case  of  Tlie  Charming 
Betsey*  shows  that  innocence  of  intention  alone 
in  a  commanding  officer  will  not  exempt  him 
from  the  consequences  of  an  illegal  act.  In 
substance  and  effect,  this  is  a  case  between  the 
government  and  the  owner  of  the  property 
which  has  lieen  destroye<.l,  who  has  become  the 
victim  of  a  rigorous  prosecution  of  the  rights 
of  war  and  of  military  policy.  l{e*poudeat 
superior!  We  pursue  him;  let  him,  in  turn, 
look  for  indemnification  to  his  government,  to 
which  experience  shows  that  he  will  not  look  in 
vain. 

Joiies,  for  the  captors,  in  reply,  argued  on  the 
facts  that  the  loss  of  the  vessel  was  not  a  con- 
sequence, direct  or  indirect,  of  the  conduct  of 
the  seizing  officer;  and  that  the  right  of  visita- 
tion and  search  had  been  properly  exercised.  It 
Is  novel  doctrine,  that  the  right  of  search  is  to 
be  exercised  under  the  peril  of  being  responsible 
for  a  wrong.  Reason,  morality  and  law,  all 
concur  in  imposing  the  loss  (among  innocent 
parties)  upon  him  on  whom  the  elements  and 
the  act  of  Providence  throws  it.  It  was  entirely 
a  question  of  military  prudence  whether  the 
papers  should  be  examined  by  the  boarding  of- 
ficer or  by  his  superior;  and  there  is  nothing  in 
the  principles  of  public  law  to  prevent  the  ex- 
ercise of  the  right  of  visitation  and  search  either 
way.  Neither  are  tlie  crew  of  tlie  vessel  which 
is  detained  *for  search  exempted  from  [*355' 
obedience  in  consequence  of  the  act  of  board- 
ing. Until  the  capture  is  consummated,  the 
former  relations  of  the  crew  continue;  and  un- 
til then  the  cruiser  is  not  bound  to  send  on 
board  a  competent  prize-master  and  sufficient 
crew  to  navigate  the  captured  vessel.  The 
commander  of  a  squadron  cannot,  on  any 
princple  of  law  or  justice,  be  made  responsible, 
constructively,  for  the  acts  of  officers  on  board 
other  ships.  The  principles  and  analogies 
which  would  make  Commodore  Rodgers  a  joint 
trespasser  must  be  those  of  municipal  law.  But 
this  was  not  a  civil  connection  with  the  officers 
of  the  other  ship;  all  that  he  knew,  or  permit- 
ted, was  the  chase ;  and  he  cannot  be  made  re- 
sponsible for  the  subsequent  supposed  miscon- 
diirt  of  his  brother  officer.  Here  was  a  merely 
military  act;  no  animus  lucrandi;  no  appropria*- 
tion  as  prize;  and,  therefore,  no  civil  construc- 
tive responsibility.  In  the  case  of  The  Mentor, 
Sir  >Villiam  Scott  expressly  overrules  the  doc- 
trine of  the  constructive  responsibility  of  a 
commander-in-chief;  apart  from  the  other 
grounds  of  exception,  the  former  adjudication, 
and  the  lapse  of  time  which  he  likewise  notices. 
TheDer  Mohr  was  a  case  of  joint  capture,  as 
expressly  stated  by  the  court  and  the  reporter; 
and  was  determined  on  the  just  principle  of  joint 
participation  in  the  wrong  done,  in  the  interest 
acquired  by  the  capture,  and  in  the  appoint- 
ment of  the  prize-master. 

Johnson,  */.,  delivered  the  opinion  of  the 
court : 

This  case  presents  two  questions:  1st.  Are  the 
appellees  entitled  to  recover? 

*2.  Does  their  right  of  recovery  ex-  [*350 
tend  to  the  commander  of  the  squadron? 

In  whatever  view  the  case  be  considered,  it 
is  one  of  extreme  hardship;  both  the  claim  and 
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the  defense  are  founded  in  the  most  rigid  prin- 
ciples of  the  strictum  jug;  and  it  is  impossible 
not  to  regret  if  tlie  libelant  have  no  means  of 
indenmity,  or  if  that  indemnity  should  be  ex- 
acted of  men  whose  characters  and  conduct 
were  so  far  above  all  imputation  of  malice  or 
oppression.  Nor  can  this  court  altogether  close 
its  feelings  against  the  claims  to  protection  of 
that  navy  which  has  so  nobly  protected  the  rep- 
utation of  the  country,  ^et  we  mistake  the 
character  of  the  men  who  constitute  it,  if  they 
would  not  be  among  the  first  to  declare  the 
{government  unworthy  of  their  skill  and  valor, 
in  which  the  rights  of  the  meanest  individual 
was  not  as  much  an  object  of  earnest  solicitude 
as  the  rights  of  those  whom  their  country  de- 
lights most  to  honor.  Whether  the  commander 
of  a  squadron  be  liable  to  individuals  for  the 
trespasses  of  those  under  his  command  is  a 
question  on  which  it  would  be  equally  incorrect 
to  lay  down  a  general  proposition  either  nega- 
tively or  affirmatively.  In  case  of  positive  or 
permissive  ordei's,  or  in  case  of  actual  presence 
and  co-operation,  there  could  not  be  a  doubt  of 
his  liability.  But  on  the  other  hand,  when  we 
consider  the  partial  independence  of  each  com- 
mander of  a  vessel,  and  that  the  association  is 
Eot  a  subject  of  contract,  but  founded  on  the 
orders  of  their  government,  which  leave  them 
BO  election,  it  would  be  dangerous  indeed,  and 
dampening  to  the  ardor  of  enterprise,  to  tram- 
367*]  mel  a  commander  'with  fears  of  liabil- 
ity, where  it  is  not  possible,  from  the  nature  of 
Ihe  service,  and  the  delicate  rules  of  etiquette, 
for  him  always  to  direct  or  control  the  actions 
of  those  under  his  commtmd.  We  feel  no  in- 
dination  to  extend  the  principle  of  constructive 
trespass,  and  will  leave  each  case  to  be  decided 
on  its  own  merits  as  it  shall  arise.  Where  a 
capture  has  actually  taken  place  with  the  assent 
of  the  commodore,  express  or  implied,  the  ques- 
tion of  liability  assumes  a  different  aspect;  and 
the  prize-master  may  be  considered  as  bailee  to 
the  use  of  the  whole  squadron  who  are  to  share 
In  the  prize  money.  To  this  case  there  is  much 
reason  for  appljdng  the  principle,  that  gtii  mntit 
aymmodum  sentire  debet  et  onus;  but  not  so  as 
to  mere  trespasses  unattended  with  a  conversion 
to  the  use  of  the  squadron. 

The  case  of  the  commander  of  a  single  ship 
Taries  materially  from  that  of  the  commander 
of  a  squadron,  and  the  rigid  rules  of  liability 
lor  the  acts  of  those  under  our  command  may, 
with  more  propriety,  be  applied  to  him.  The 
Hability  of  the  owners  of  a  privateer  for  the 
acts  of  their  commanders  has  never  been  dis- 

Euted.  And  it  is  because  they  are  left  at  large 
1  the  selection  of  a  commander,  and  arc  not 
^permitted  to  disavow  his  actions  as  being  un- 
authorized by  them.  So,  in  the  case  of  a  com- 
mander of  a  ship,  the  absolute  subordination  of 
every  officer  to  his  command  attaches  to  him 
the  imputation  of  the  marine  trespasses  of  his 
aubalterns  on  the  property  of  individuals,  when 
acting  within  the  scope  of  his  commands.  Or- 
ders even  giving  a  discretion  to  a  subordinate 
858*1  in  such  cases  is  no  more  *than  adopting 
kis  actions  as  the  actions  of  the  commander; 
end  placing  him  in  a  command  which  requires 
skill,  integrity,  or  prudence,  makes  the  com- 
mander the  pledge  to  the  individual  for  his 
competence  to  discharge  the  duties  of  the  un- 
dertaking. 

2110 


With  these  views  of  the  subject  we  should 
have  found  no  difficulty  in  deciaing  on  the  lia 
bility  of  C-aptain  Smith,  of  the  Congress,  had 
he  been  a  party  to  this  libel,  and  the  facts  of 
the  case  had  made  out  a  marine  trespass  in  him- 
self, or  in  Lieutenant  Nicholson,  or  a  want  of 
competence  or  due  care  in  the  latter  to  discharj^ 
the  command  assigned  him.  But  we  are  of 
opinion  tliat  no  one  act  is  proven  in  the  case 
which  did  not  comport  with  the  fair,  honorable, 
and  reasonable  exercise  of  the  rights  of  war. 
To  detain  for  examination  is  a  right  which  a 
belligerent  may  exercise  over  every  vetsel,  not 
a  national  vessel,  that  he  meets  with  on  tlie 
ocean.  And  whatever  may  be  the  injury 
that  casually  results  to  an  individual  from 
the  act  of  another  while  pursuing  the  rea^oQ- 
able  exercise  of  an  established  right,  it  is 
his  misfortune.  The  law  pronounces  it  dam- 
nam  aJbmqve  ii\juria,  and  the  individual  from 
whose  act  it  proceeds  is  liable  neither  at  law  nor 
in  the/o7*tffn  of  conscience.  And  the  principal 
right  necessarily  carries  with  it  also  all  the 
means  essential  to  its  exercise.  Thus,  in  the 
present  case,  a  vessel  must  be  pursued  in  order 
to  be  detained  for  examinaticm.  But  if.  iii  ihe 
pursuit,  she  had  been  dismasted,  and  upset  or 
stranded,  or  run  on  shore  and  \wX,  it  would 
have  been  an  unfortunate  case,  but  the  pursuing 
vessel  would  have  stood  acquitted.  The  coun- 
sel in  argument  *have  not  denied  the  [*3^$> 
general  doctrine,  but  have  endeavored  to  show 
that  the  commander  of  the  Cotu^ness  had  unrea- 
sonably exercised  the  right  of  detentioo. 

1st.  By  the  deception,  in  passing  himself  off 
for  an  enemv,  thereby  reducing  the  crew  to  a 
state  of  insubordination. 

2d.  By  taking  out  both  the  master  and  the 
mate,  and  thus  removing  the  possibility  of 
bringing  the  seamen  back  to  their  dutj^. 

3a.  By  devesting  the  master  of  his  command, 
without  putting  a  competent  crew  on  board  to 
navigate  her. 

On  the  lirst  of  these  grounds,  it  is  only  nec- 
essary to  remark  that,  to  assume  the  guise  of  a 
friend  or  an  enemy  is,  in  legitimate  warfare, 
an  act  the  most  familiar  and  frequent  in  its  oc- 
currence.    It  is  so  ordinary  a  rwte  de  ffturre 
that  it  ought  rather  to  be  expected  than  the  dis- 
play of  real  colors.     And,  innumerable  cahOA 
that  have  come  before  this  court  prove  that  in 
the  actual  state  of  things  during  the  late  war 
it  became  as  necessary  to  practice  the  deception 
upon  our  citizens  as  upon  a  neutral  or  an  ene- 
my.    We,  therefore,  see  nothing  reprehensible 
in  this.  But  on  what  ground  could  the  crew  a^^ 
sume  the  right  of  judging  for  themselves  on  this 
subject,  and  of  abandoning  their  duty  before 
they  were  actually  made  prisoners?    Suppose 
the  frigate  had  been  an  enemy,  it  did  not  fol- 
low that  their  vessel  must  be  made  prize,  and 
they   were    unquestionablv  unpardonable    in 
abandoning  their  duty.     Their  doing  so  >chs 
by  no  means  a  necessary  consequence  *of  [*300 
ordering  their  otticers  on  board  the  frigate,  nor 
ou^ht  the  captain  of  the  Congress  to  have  an- 
ticipated such  a  state  of  thin^  as  their  vessel 
was   reduced  to  by  their  misconduct.     Thej 
were  bound  to  obey  the  second  mate  in  the  ab- 
sence  of    their  other   officers ;    and   if    tbej 
had  done  so,  this  misfortune  would  not  have 
liappened.    So  far  from  actually  devesting  liim 
of  his  command,  it  appears  that  ^'ichoIj><>u*A 
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onlere  were  addressed  to  him,  and  only  ad- 
dressed to  the  men  to  try  his  personal  influence 
in  brin^n^  them  to  order. 

To  the  second  and  third  grounds,  the  atten- 
tion of  this  court  has  been  drawn  with  peculiar 
force.  Either  of  them  appeared  to  be  an  irreg- 
utarity,  which  the  reasonable  exercise  of  the 
risrht  of  search  did  not  strictly  justify.  But, 
upoD  a  close  examination  of  the  testimony,  we 
are  of  opinion  that  neither  of  those  grounds  is 
supported  by  the  evidence.  It  is  true  that  both 
thi^  master  and  first  mate  were  taken  on  board 
the  frigate,  and  the  master  and  supercargo  say 
they  were  both  ordered  on  board.  But  Nichol- 
son, the  boarding  officer,  who  certainly  knew 
best  what  orders  he  gave,  swears  that  he  ordered 
the  master  to  go  on  board  with  "one  of  his 
mates,"  thus  leaving  it  to  his  election  to  choose 
between  them;  he  further  swears  that  these 
were  the  orders  he  received  from  the  captain. 
And  there  is  a  fact  in  the  case  which  makes  it 
probable  that  the  master  of  the  schooner  him- 
self called  on  the  first  mate  to  attend  him,  for 
at  that  time  the  second  mate  was  stationed  at 
the  bow,  in  charge  of  sinking  certain  dispatches, 
in  (;ase  of  capture.  Had  the  master  remonstrat- 
301*]  ed  'against  taking  his  first  mate  along 
with  him,  he  would  have  done  his  duty,  and 
perhaps  saved  his  vessel.  On  the  third  point, 
it  is  unquestionably  true  that,  whenever  an  of- 
ficer seizes  a  vessel  as  prize  he  is  bound  to  com- 
mit her  to  the  care  of  a  competent  officer  and 
crew.  Not  that  the  original  crew,  when  left  on 
board,  in  case  of  seizure  of  the  vessel,  of  a  citi- 
zen or  neutral,  are  released  from  their  duty 
without  the  assent  of  the  master;  for  they  are 
bound  to  attend  the  vessel,  as  she  may  be  dis- 
charged, and  pursue  her  original  destination. 
But  the  obligation  to  man  the  prize  results 
from  the  want  of  a  right  to  Hubject  the  crew  of 
the  captured  vessel  to  the  authority  of  his  own 
officer.  If,  then,  this  vessel  had  been  seized  as 
prize,  and  no  one  put  on  board  but  the  prize- 
master,  without  any  undertaking  of  the  original 
Bhip*s  company  to  navigate  her  under  his  or- 
ders, it  is  very  questionable  whether  the  appel- 
lants would  not  have  been  liable  for  any  loss 
that  followed,  from  the  insubordination  of  the 
crew.  For  after  capture,  as  before  observed, 
the  prize-master  becomes  the  bailee  of  the 
squadron,  who  are  to  share  in  the  partition  of 
proceeds. 

But  we  are  of  opinion  that  this  was  a  mere 
cai*e  of  detention  for  search ;  that  the  vessel  was 
never  actually  taken  out  of  possession  of  her 
own  officers;  that  the  captain  of  the  Congress 
had  a  right  to  detain  the  vessel  by  orders  from 
his  own  quarter-deck,  and  that  the  officers  of 
the  schooner,  at  their  peril,  were  bound  to 
obey:  that  Lieutenant  Nicholson  was  left  on 
btmrd  for  no  other  purpose  than  to  enforce,  in 
a  more  convenient  mode,  the  observance,  on 
362*]  their  *part,  of  the  duty  which  the  rights 
of  war  authorized  the  frigate  to  exact  of  her. 
And  all  the  misfortunes  which  followed  re- 
sulted to  the  appellees  from  the  fault  or  folly  of 
their  own  crew. 

One  argument,  insisted  on  at  the  bar,  it  is 
proper  for  this  court  to  notice  before  we  con- 
elude.  It  was  contended  that  the  master  of  the 
Eleanor  ought  not  to  have  been  removed  from 
his  vessel;  that  the  right  of  search  only  author- 
ized the  sending  of  an  officer  on  board  to  exam- 
Wheat.  2. 


ine  her  papers.  But  we  think  otherwise.  The 
modern  usages  of  war  authorize  the  bringing  of 
one  of  the  principal  officers  on  board  the  cruis- 
ing vessel,  with  his  papers,  for  examination. 
To  devest  her  of  both  her  principal  officerB, 
without  putting  on  board  her,  for  the  time,  a 
competent  officer  and  crew,  would  certainly  be 
irregular.  But  it  is  for  the  interest  of  the  com- 
mercial world  that  the  investigation  should  be 
made  by  the  commander  himself,  and  not  left 
to  any  subordinate  officer.  In  that  case  it 
would  be  absurd  to  require  of  the  commander 
of  the  commissioned  vessel  to  quit  his  command 
for  the  purpose  of  making  the  necessary  exam- 
inations. 

We  are,  upon  the  whole,  of  opinion,  that  the 
court  below  erred;  that  the  decree  mtut  be  an- 
nuUed,  and  the  libel  dismiMed.^ 
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No  writ  of  error  lies  to  the  hl^^hest  court  of  law 
or  equity  of  a  state  court,  under  the  25th  section  ot 
the  judioiary  act  of  1789,  unless  there  is  somethlDjr 
apparent  on  the  record  brinjrinflr  the  case  within 
the  appellate  Jurisdiction  of  this  court. 

The  report  of  the  Judge  who  tries  the  cause  at 
NiM  Priu»  containingr  a  statement  of  the  facts,  to 
not  to  be  considered  as  a  part  of  the  record ;  the 
Judgment  beingr  rendered  upon  a  general  verdict, 
and  the  report  being  mere  matter  in  vais  to  regu- 
late the  discretion  or  the  court  as  to  the  propriety 
of  granting  a  new  trial,  the  writ  of  error,  in  such  B 
case,  will  be  dismissed. 

rnjHIS  was  a  writ  of  error  upon  a  judgment  of 
X  the  Supreme  Judicial  Court  of  Massachu- 
setts, rendered  in  an  action  of  assumpsit.  The 
declaration  contained  three  counts,  to  which 
the  general  issue  w&s  pleaded,  and  upon  two 
of  these  counts  the  jury  found  a  general  ver- 
dict for  the  defendant  (the  plaintiff  in  error), 
and  upon  the  third  count  a  general  verdict, 
with  damages  for  the  original  plaintiff.  The 
cause  was  then  continued,  as  the  record  states, 
"  for  the  opinion  of  the  whole  court  upon  the 
law  of  the  case,  as  reported  by  the  judge  who 
tried  the  same."  At  a  subsequent  term,  judg- 
ment was  rendered  by  the  whole  court  for  the 
plaintiff,  upon  the  verdict  found  in  his  favor. 
The  report  of  the  judge  who  tried  the  cause 
came  up  in  the  record  annexed  to  the  writ  of 
error,  with  other  proceedings  and  exhibits  in 
the  cause. 

*0.  Sullivan,  for  the  plaintiff  in  er-  [♦364 
ror,  argued  that,  by  the  report  of  the  judge  in 
the  court  belr)w,  it  appeared  that  the  chief 
question  in  this  cause  involved  a  constructive 
application  of  the  act  of  Congress  of  the  18th 
of  June,  1812,  declaring  war  against  Qreat 
Britain,  to  the  question  whether  the  purchase 
of  a  British  license  to  protect  the  property  of  a 
citizen  was  a  lawful  consideration  for  the 
promissory  note  on  which  the  action  was 
brought.  '  It  is  contended,  by  the  defendant  in 
error,  that  however  this  may  be,  this  court  can- 
not sustain  the  writ  of  error  in  the  present  case; 
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because  the  report  of  the  judge  is  no  part  of 
the  record.  To  determine  the  question  sug- 
gested by  this  objection,  it  becomes  necessary 
to  inquire  of  wliat  a  record  consists.  *'A  rec- 
ord," says  Britton,^  "  is  a  memorial  or  remem- 
brance, an  authentic  testimony  in  writing,  con- 
tained in  rolls  of  parchment,  and  preserved  in  a 
court  of  record."  But  a  more  particular  defi- 
nition is  given  by  Lord  Coke,*  who  defines  it  to 
be  "  a  memorial  of  the  proceedings  or  acts  of  a 
court  of  record."  In  modern  times,  to  avoid 
t}ie  delay  incident  to  the  preparation  of  a  spe- 
cial verdict  at  the  trial,  a  practice  has  grown  up 
of  reserving  the  cause  for  the  whole  court,  up- 
on a  special  case,  which  is  prepared  by  the 
counsel,  or,  as  a  substitute  therefor,  is  made  by 
the  judge,  and  thrown  into  the  form  of  a  re- 
port, under  a  special  agreement  of  the  parties, 
that  a  nonsuit,  a  default,  or  even  a  different 
verdict  may  be  entered,  according  to  the  decis- 
305*1  ion  of  the  court ;  such  is  the  *practice 
in  the  Supreme  Court  of  Massachusetts.  Where 
is  the  substantive  difference  between  the  "spe- 
cial case"  and  a  report,  made  under  such  under- 
standing and  agreement?  Error  lies  upon  a 
special  case.  The  judgment  of  the  court  be- 
low in  the  case  of  Hunter' \.  Martiu^  was 
founded  on  a  statement  of  facts,  as  settled  by  a 
case  agreed.  But  the  report  oif  the  judge,  in 
the  present  case,  was  a  necessary  proceeding  or 
act  of  the  court,  upon  which  its  decision  on  the 
merits  was  founded.  It  ascertained  all  the 
facts  in  the  case ;  and  what  more  does  a  special 
case  or  verdict?  The  position  assumed  on  the 
other  side  narrows  the  ground  of  remedial  pro- 
cess, in  a  manner  inconsistent  with  a  liberal  ap- 
plication of  the  constitutional  powers  of  thiiT 
court. 

Webster,  for  the  defendant  in  error,  contend- 
ed, that  the  points  on  which  the  plaintiff  relied 
iqould  not  be  raised  in  this  case.  Nothing  Ap- 
pears on  the  record  of  the  judgment  in  Massa- 
chusetts by  which  the  court  can  pronounce  that 
judgment  to  be  erroneous.  The  general  rule 
of  law  confines  writs  of  error  to  matters  arising 
on  the  record,  and  the  statute  expressly  pro- 
vides, that  in  cases  where  writs  of  error  are 
brought  in  this  court  to  reverse  judgments  ren- 
dered in  state  courts,  on  the  ground  that  such 
judgments  were  rendered  against  the  validity, 
or  an  erroneous  construction  of  a  statute  of  the 
United  States,  "  no  other  error  shall  be  assign- 
ed or  regarded,  as  a  ground  of  reversal  in  any 
366*]  such  case,  than  *such  as  appears  on  thie 
face  of  the  record,  and  immediately  respects  the 
before-mentioned  question  of  validity  or  con- 
struction. "  The  judge's  report  of  the  evidence  is 
no  part  of  the  recorcH  Still  less  are  the  deposi- 
tions of  witnesses.  Nothing,  therefore,  appears 
on  the  face  of  this  record,  which,  in  any  wav,  re- 
spects either  the  validity  or  construction  or  any 
statute  of  the  United  States.  This  is,  in  effect, 
an  attempt  to  reverse  the  judgment  of  a  court  for 
error,  in  refusing  to  grant  a  new  trial.  If  a 
party  be  dissatisfied  with  the  direction  of  a 
Judge  at  iVw»  Prius,  in  matter  of  law.  there  are 
two  modes,  in  either  of  which  he  mav  ordin- 
arily cause  such  direction  to  be  reviewed.  With- 
out putting  the  question  on  the  record,  he  may 

l.~C.  27. 

2.— Co.  Litt,  117,  a,  3fl0,  b. 

3.-1  Wheat.  304. 
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move  for  a  new  trial,  on  the  report  of  the  judge 
in  that  court  out  of  which  the  record  issues;  or 
he  ma^  tender  his  bill  of  exceptions,  the  object 
of  which  is  to  put  the  question  on  the  record, 
and  then  bring  his  writ  of  error.  But  be  can- 
not pursue  both  courses.  If  he  relies  on  bis 
motion  for  a  new  trial,  then  his  objection  does 
not  appear  on  the  record,  and,  of  couree,  no 
writ  of  error  lies.  If  he  tender  his  bill  of  ex- 
ceptions, the  court  where  the  record  is  will  not 
grant  a  new  trial  on  the  ground  stated  in  the 
bill  of  exceptions,  for  the  question  is  then  on 
the  record,  and  the  error,  if  any,  may  be  cor- 
rected by  writ  of  error.*  The  discuasion  of 
questions  of  law  on  motions  for  new  trials  is 
attended  with  the  well-known  consequence  of 
triving  up  the  right  of  proceeding  further  with 
the  cause.  The  *effect  of  thu<  in  England  [*30  7 
on  the  jurisdiction  of  the  House  of  Lords  liaa 
not  escaped  the  notice  of  Lord  Chancellor  El- 
don.*  But  this  is  for  the  consideration  of  the 
parties  themselves.  In  this  case  the  plaintiff  in 
error  has  made  his  election.  He  has  chosen  to 
trust  to  the  success  of  his  motion  for  a  new 
trial  in  the  cx>urt  of  Massachusetts.  If  that  has 
failed,  he  can  have  no  remedy  here  by  writ  of 
error. 

Story,  »/.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  case,  proceeded  jis 
follows : 

*A  motion  has  been  made  to  dismiss  [*368 
the  writ  of  error,  upon  the  ground  that  there  is 
nothing  apparent  upon  the  record  which  brings 
the  case  within  the  appellate  jurisdiction  of  this 
court,  under  the  26th  section  of  the  judiciary 
act  of  1789.  It  is  conceded,  on  all  sides,  that 
this  is  entirely  correct,  unless  the  report  of  the 
judge  who  tried  the  cause,  which  contain.s  a 
statement  of  the  facts,  is  to  be  considered  as  a 
part  of  the  record.  And  we  are  unaniraouslj 
of  opinion  that  it  cannot  be  so  considered.  It 
is  not  like  a  special  verdict  or  a  statement  of 
facts  agreed  of  record,  upon  which  the  court  is 
to  pronounce  its  judgment.  The  judgment  is 
rendered  upon  a  general  verdict,  and  the  report 
is  mere  matter  in  ixits,  to  regulate  the  discretion 

4.— Fabrlgaa  v.  Mostyn,  2  W.  Bl.  099. 

6.-2  Dow '8  Kcp.  4Sa'Smith  ptal.  v.  Robertson  et  al. 
This  was  an  insurance  cause  appealed  from  the 
court  of  scasion  In  Scotland  to  the  House  of  Lords, 
having  been  orifrtnally  brought  in  the  Court  of  Ad- 
miralty in  Scotland.  In  delivering  the  Judirinent 
of  the  house,  afflrniingthe  decree  of  the  court  be- 
low. Lord  Eldon  stated,  that  "  their  lordships  were 
aware,  and  it  was  fine  to  the  Court  of  h«esvfon  to 
mark  the  fact,  that  these  cases  were  all  heard  there 
in  such  a  course  that  there  was  no  obstacle  In 
point  of  form  to  prevent  their  coming  before  their 
lordships.  By  the  old  mode  of  proceeding  In  Wt».<t- 
minster  Hall,  forty  years  before  he  had  set  foot  (a 
it,  the  practice  was,  to  have  special  verdicts  found, 
and  then  the  case  might  come  up  on  em>r  to  the 
House  of  Lord 8.  But  this  practice  had  been  alt'Cred 
by  Lord  Mansfield,  upon  the  whole,  with  contdiler- 
able  utility;  and  now,  for  the  sake  of  exi>editioQ. 
instead  of  entering  the  matter  at  length  upi>n  the 
record  in  a  special  verdict,  special  cases  were  nsade 
for  the  opinion  of  the  court ;  and  nothing  apiK^ar* 
ing  on  the  record  but  the  general  verdict,  the  »uh- 
Ject  might  have  no  door  by  which  to  come  into 
that  houee.  But  in  the  court  of  session,  as  he 
understood  their  practice,  the  cases  were  heard  In 
such  a  form  that  the  subject  could  not  be  prevent- 
ed from  coming  to  their  lordships ;  and,  therefore, 
it  was  no  discredit  to  the  court  of  session  thut  so 
many  of  their  decisions  in  these  Insurance  causes 
were  brought  under  the  review  of  their  lordabi|*a." 
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of  the  court  as  to  the  propriety  of  granting  re- 
lief, or  sustaining  a  motion  for  a  new  trial. 

The  writ  of  error  must,  therefore,  be  dismis- 
sed. 

W/uaUm,  for  the  defendant  in  error,  moved 
for  costs. 

Marshall,  Ch.  J.  The  court  does  not  give 
costs  where  a  cause  is  dismissed  for  want  of 
jurisdiction. 

Writ  of  error  dismissed  itithout  eosts.^ 

ated-2  Pet.  409  ;  10  Pet.  3W ;  12  Pet.  134 ;  16  Pet. 
301:  15  How.  210;  20  How.  439,  441 ;  1  Wall.  603  :  9 
Wall.  567 ;  2  Wood.  &  M.  420,  421 ;    1  Cliff.  433. 


36d*]         *[CON8TITUTIONAL  LAW.] 

M'CLUNY  tJ.  SILLIMAN. 

This  court  has  not  Jurisdiction  to  issue  a  writ  of 
mnndainibs  to  the  retfister  of  a  land-office  of  tho 
United  Slates,  commandiDK  him  to  enter  the  appli- 
cation of  a  party  for  certain  tracts  of  land,  accord- 
ing to  the  7th  section  of  the  act  of  the  10th  May, 
1>U),  "  providinfT  for  the  sale  of  the  lands  of  the 
United  States  north-west  of  the  Ohio,  and  above  the 
mouth  of  Kentucky  River;"  which  mandamus  had 
be>en  refused  by  the  Supreme  Court  of  the  state  of 
Ohio,  upon  a  submission  by  the  register  to  the  Juris- 
diction of  that  court,  being:  the  highest  court  of  law 
or  equity  in  that  state. 

1.— Costs  will  be  allowed  upon  the  dismission  of  a 
writ  of  error,  for  want  of  Jurisdiction,  if  the  orJjr- 
inal  defendant  be  also  defendant  in  error.  Winches-, 
ter  T.  Jackson  et  al.,  8  Cranch«  515. 


HARPER  moved  for  a  nmndamus  in  this 
cause,  to  the  defendant,  as  register  of  the  land 
office  of  the  United  States,  at  Zanesville,  in  the 
state  of  Ohio,  commanding  him  to  enter  the  ap- 
plication of  the  plaintiff,  for  certain  tracts  of  laud 
according  to  the  provisions  of  the  9th  section  of 
the  act  of  Congress  of  the  10th  May,  1800,  en- 
titled '  'An  act  providing  for  the  sale  of  the  lands 
of  the  United  States,  in  the  territory  of  the 
United  States,  north-west  of  the  Ohio,  and  above 
the  mouth  of  Kentucky  River."  A  rule  to  show 
cause  had  been  obtained  in  the  Supreme  Court 
of  the  state  of  Ohio  (being  the  highest  court  of 
law  or  equity  of  that  state);  whereupon  the  de- 
fendant appeared,  and  excepted  to  the  jurisdic- 
tion of  the  court ;  but  this  plea  was  afterwards 
waived,  and  a  case  agreed  between  the  parties, 
on  which  the  court  ordered  the  rule  to  be  dis- 
charged. Harper  now  moved  for  a  mandamus 
to  issue  from  this  *court,  upon  the  [*370 
ground  that  the  case  was  within  the  appellate 
jurisdiction  of  the  court  under  the  equity  of  the 
judiciary  act  of  1789;  that,  although  the  court 
had  determined  that  it  had  no  original  jurisdic- 
tion to  issue  writs  of  m^andumus  to  persons  hold- 
iDg  office  under  the  authority  of  the  United 
States,  ^'et  it  might  have  an  appellate  jurisdic- 
tion to  issue  a  iruindamus  to  such  persons,  where 
it  had  been  refused  by  the  highest  court  of  law 
or  equity  of  a  state,  in  a  case  drawing  in  ques- 
tion the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  the  United  States. 
The  motion  was  denied  by  the  court. 

Motion  denied* 

S.  C.  6  Wheat.  59H;  8  Pet.  3870. 

Cited— 12  Pet.  617 ;  13  Pet.  ti08;  Woolw.  812. 


3.— in  the  case  of  Marburv  v.  Madison,  1  Cranch, 
13T,  the  court  determined,  that  having,  by  the  con- 
stituUon,  only  an  appellate  Jurisdiction,  (except  in 
ca«esof  amlMissadors,  &c.;)  and  it  being-  an  essen- 
tial criterion  of  appellate  juri8dlction,that  it  revise<4 
and  corrects  the  proc*eeaing8  in  a  cause  already 
Instituted,  and  does  not  create  that  cause.  Thar, 
althouiirh  a  mandam-us  may  be  directed  to  courts 
yf  t  to  issue  such  a  writ  to  an  officer  for  the  delivery 
of  a  paper  was,  in  effect,  the  same  as  to  sustain  au 
original  action  for  that  paper,  and,  therefore,  seem- 
ed not  to  belong-  to  appellate,  but  to  orifrinnl  Juris- 
diction ;  and  thut  consequently  the  authority  given 
to  thl.«  court  b}-  the  13th  section  of  the  Judiciary  act 
of  17W,  to  issue  writs  of  mandamus  to  "persons 
holding  office  under  the  authority  of  the  irnited 
States,"  was  not  warranted  hv  the  constitution.  In 
M'IntIre  v.  Wood,  7  Cranch,  504,  it  was  decided  that 
the  power  of  the  circuit  courts  t^  issue  writs  of 
mandamus.  Is  confined  by  the  Judiciary  act  of  17H», 
exclusively,  to  thoAe  cases  in  which  it  may  be  nec- 
essary to  the  exercise  of  their  Jurisdiction.  That 
ca«e  was  brought  up  from  the  Circuit  Courtof  Ohio, 
upon  a  certificate,  that  the  Judges  of  that  court 
were  divided  in  opinion  upon  the  question  whether 
that  court  bad  the  power  to  issue  a  writ  of  manda- 
mus to  the  register  of  a  land-office  in  Ohio,  com- 
m-tnding  him  to  issue  a  final  certificate  of  purchase, 
371*]  to  the  ^plaintiff,  of  certain  lands  in  that  state. 
In  delivering  the  opinion  of  tho  court  Johnson.  J., 
suted  that,  "  bad  the  11th  section  of  the  Judiciary 
act  covered  the  whole  ground  of  the  constitution. 


there  would  be  much  reason  for  exercising  this  pow- 
er in  many  cases,  wherein  some  ministerial  act  is 
necessary  to  the  completion  of  an  individual  right, 
arising  under  tho  laws  of  the  United  States,  and  the 
Uth  sect  ion  of  the  same  act  would  sanction  the  issu- 
ing of  the  writ  for  such  a  purpose.  But,  although 
the  Judicial  power  of  the  United  States  extx'nds  to 
cases  arising  under  the  laws  of  the  United  States,the 
legislature  has  not  thought  proper  to  delegate  the 
exercises  of  that  power  to  \is  circuit  courts,  except 
in  certain  specified  cases.  When  questions  arise  un- 
der those  laws  in  the  state  courts,  and  the  party 
who  claims  a  right  or  privilege  under  them  is  un- 
successful, an  appeal  is  given  to  the  Supreme  Court, 
and  this  provision  the  legislature  has  thought  suf- 
ficient, at  present,  for  all  the  political  purposes  in- 
tended to  be  answered  by  the  clause  of  the  consti- 
tution which  relates  to  this  subject."  The  power 
of  the  Supreme  Court  to  issue  writs  of  mandamxis 
to  the  other  courts  of  the  United  States  has  been 
frequently  exercised.  The  United  States  v.  Peters, 
5  Cranch,  116;  Livingst4)n  v.  Dorgenols,  7  Cranch, 
577.  But  in  the  ca^fe  of  Hunter  v.  Martin's  lessee, 
ante,  vol.  1,  p.  804,  the  court,  in  pronouncing  its 
opinion  upon  its  appellate  Jurisdiction  in  caui^es 
brought  from  the  highest  court  of  law  or  equity  of 
a  state,  deemed  it  unnecessary  to  give  any  opinion 
(m  the  question,  whether  this  court  has  authority 
to  enforce  its  own  Judgments  on  appeal,  by  issuing 
a  writ  of  mandamus  to  the  state  court,  as  the  ques- 
tion was  not  thought  necessarily  involved  in  the 
decision  of  that  cause.    17).  962. 


Note,— The  Supreme  Court,  bv  mandamus,  act 
directly  upon  the  officer,  or  guide  or  control  his 
Judgment  or  discretion  in  the  matters  committed  to 
bi»care  in  the  ordinary  discharge  of  his  official 
duties.  The  interference  of  the  court  with  the  per- 
formance of  the  ordinary  duties  of  the  executive 
departments  of  the  government  would  be  produc- 
tive of  nothing  but  mls<:hief,  and  such  a  power  was 
never  intended  to  be  given  to  them.  Decatur  v. 
Paulding,  U  Pet,  497. 

The  Circuit  Court  of  the  District  of  Columbia  can 

Wheat.  2. 


award  a  mandamxu*  to  the  Postmaster-General,  to 
compel  him  to  ptuss  to  the  credit  of  certain  con- 
tractors of  the  United  States  mall  a  sum  found  to 
be  due  to  them  by  the  solicitor  of  the  treasury, 
under  an  act  of  Congress,  which  refers  the  matter 
to  his  decision,  and  there  can  be  no  review  or  ap- 
peal therefrom  ;  it  being  a  merely  ministerial  act, 
about  which  the  Postmaster-General  has  no  discre- 
tion. Kendall  v.  U.  S.,  12  Pet.  524 ;  5  Cranch,  C.  C.  1»J3. 
A  mandamus  will  not  be  issued  to  the  secretary 
of  the  treasury  to  compel  the  payment  of  a  dclit 
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[prize.] 

THE  LONDON  PACKET. 
Merino.    Clavmant. 

It  ifi  the  practice  of  this  court,  in  prize  causes,  to 
h'^flr  the  CHU8C,  in  the  first  instance,  upon  the  evi- 
871t*]dencc  transmitted  from  the  Circuit  ♦Court, 
and  to  decide  upon  that  evidence  whether  It  is  pro- 
per to  allow  further  proof. 

Affidavits  to  be  usea  as  further  proof  in  causes  of 
admiralty  and  maritime  jurisdiction  in  this  court 
must  hQ  taken  by  a  couimisaion. 

IN  the  ar^iment  of  this  cause,  Wirider,  for 
the  claimant,  stated,  that  there  was  an 
affidavit  annexed  to  the  record,  which  was 
taken  under  the  order  for  further  proof,  in  the 
court  below,  but  which,  not  arriving  until  after 
the  decree  of  condemnation  was  pronounced, 
was  ordered  by  the  Circuit  Court  to  be  trans- 
mitted, de  bene  esue^  for  the  consideration  of  this 
court.  He  further  stated  that  he  had  additional 
proof,  taken  since  that  time,  to  be  used  in  this 
court;  and  he  asked  whether  he  should  now  be 
permitted  to  read  these  proofs,  in  order  to  show 
what  was  the  nature  of  the  evidence  which  ex- 
isted, to  clear  away  any  former  doubts  in  the 
cause. 

Marshall,  Ch.  J.  The  court  is  of  opinion 
that  the  affidavit  transmitted  from  the  Circuit 
Court  may  be  now  read.  But  as  to  the  new 
proof  now  oflfered  by  the  claimant,  it  is  the 
practice  of  this  court  to  hear  the  cause  in  the 
first  instance,  upon  the  evidence  transmitted 
from  the  Circuit  Court,  and  to  decide  upon  that 
evidence  whether  it  is  proper  to  allow  further 
proof.  The  new  proof  cannot,  therefore,  be 
now  read ;  but,  as  the  opposite  party  wishes  it, 
the  counsel  may  state  the  nature  of  the  proof. 
thoufi:h  not  the  contents  thereof  in  detail.  If 
373^]  the  *case  shall  ultimately  appear  enti- 
tled to  further  proof,  an  order  will  he  made  for 
that  purpose. 


Further  proof  was  ordered  in  the  cause. 

Ogden,  for  the  claimant,  offered  to  read  affi- 
davits, as  further  proof,  which  had  not  been 
taken  under  a  commission.  But  they  were  re- 
jected by  the  court;  the  cause  was  continued 
to  the  next  term,  and  the  further  proof  ordered 
to  be  taken  under  a  commission,  according  to 
the  rule  of  court  of  the  present  term. 

Gauge  eontinved.  * 


S.  C.  1  Mason,  U;  5  Wheat.,  182. 
Cited-8  Wall.  469. 


[chancery.] 

LENOX  ET  AL.  «.  ROBERTS. 

Where  all  the  property  of  the  late  Bank  of  ttie 
United  States  had  been  aasij^ned  by  a  general  as- 
sljjrnment  in  tru8t  to  aasiKnees,  for  the  purpose  of 
liquidating:  its  afTaini,  Qucere,  Whether  any  action 
at  law  could  be  maintained  by  the  asRifrnees,  on 
certain  promissory  notes  indon-od  to,  and  the  prop- 
erty of  the  bank,  which  had  not  been  specially  &»- 
siffncd  nor  indorsed  to  the  aaaignees. 

However  this  may  be,  it  is  clear  that  a  suit  in 
equity  might  be  maintained  by  the  assignees  against 
the  parties  to  the  notes. 

A  demand  of  payment  of  a  promissory  note  must 
be  made  of  the  maker,  on  the  last  day  of  grace ;  and 
where  the  indorser  resides  in  a  ^alfTcrent  [^374 
place,  notice  of  the  default  of  the  maker  should  be 
put  into  the  post-office  early  enough  to  be  sent  by 
the  mail  of  the  succeeding  day. 

THIS  was  a  suit  in  chancery,  brought  by  t hie 
appellants  against  the  respondent,  in  the 
.Circuit  Court  of  the  District  of  Columbia,  for 
the  county  of  Alexandria;  the  complainants,  in 
their  bill,  stated  that  the  president,  directors, 
and  company  of  the  Bank  of  the  United  States, 
by  their  deed,  assigned  to  Thomas  Willing, 
John  Perot,  and  James  S.  Cox,  their  executors, 

1.— Tirfe  Ap])endix,  Note  I. 


due  from  the  United  States,  for  which  no  appro- 
priation has  been  made  by  law.  Reeslde  v.  Walker, 
11  How.  272. 

A  writ  of  mandamus  should  not  be  issued  to  the 
secretary  of  the  treasury,  commanding  him  to  pay 
to  a  Judge  of  a  territory  his  salary  for  the  unex- 
pired tenn  of  the  office  from  which  he  bad  been  r€»- 
moved  by  the  President,  and  another  pendtn  ap- 

Sointcd  thereto.  United  States  v.  Guthrie,  17  How 
H. 

A  mandamws  will  not  lie  to  compel  the  secretary 
of  the  navv  to  pay  an  officer  in  the  navy  a  sum 
which  may  be  shown  to  be  due.  Brashear  v.  Mason, 
6  How.  92. 

The  circuit  courts  have  no  power  to  issue  a  man- 
damun  to  the  register  of  a  land-office,  commanding 
him  to  issue  a  final  certitlcate  of  purchase  to  the 
purchaser  of  public  lands.  Mclntire  v.  Wood,  7 
CrHUCh,  504. 

A  mandamu»  will  not  be  granted  to  compel  the 
issuing  of  a  patent  for  land,  in  a  case  where  numer- 
ous questions  of  law  and  fact  arise,  some  of  them 
depending  on   circumstances  which  rest  in  parol 

Jiroof  yet  to  be  obtained,  and  where  the  exercise  of 
udicial  functions  is  required;  nor  wht^ro  it  is  rea- 
sonable to  presume  that  there  are  persons  at  the 
time  in  possession  under  another  title,  and  who 
should  have  an  oi>port unity  to  defend.  U.  S.  v.  The 
Commissioner,  6  Wall.  563. 

Mandamus  cannot  bo  issued  to  compel  the  com- 
missioner of  the  general  land-office,  or  the  secre- 
tary of  the  interior,  to  issue  a  land  patent.  Secre- 
tary V.  ^fcGarratJan.0  Wall.  298. 

A  circuit  court  of  the  United  States  has  power  to 
issue  a  mandamus  to  a  collector,  commanding  him 
to  grant  a  clearance.  Gilchrist  v.  Collector  of 
Charleston,  1  Am.  Law  J.  429. 
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The  Supreme  Court  has  no  authority  to  Issue  a 
mandamus  to  compel  a  governor  of  a  state  to  re- 
turn to  another  state*  a  fugitive  from  Justice.  Ken- 
tucky V.  Dennison,  24  How.  66. 

The  feieral  courts  have  Jurisdiction  to  issue  a 
maiulamvs  to  a  municipal  corporation  to  cx>mpel  It 
to  perform  a  duty,  although  such  duty  is  created  by 
state  laws  only.  U.  S.  v.  Mayor,  &c.,  of  Burlinvton* 
2  Am.  Law,  Keg.  N.  S.  804;  Lower  v.  U.  S.,  1  Otto, 
536. 

Where  the  commissioners  of  a  county  have  au« 
thority  by  statute  to  issue  tMinds,  and  are  required 
to  levy  a  tax  to  pay  the  interest  coupons  as  they 
become  due,  and,  having  issued  such  bonds,  they 
neglect  or  refuse  to  assess  the  tax  or  pay  the  inter- 
est, a  writ  of  maiuiamus  Is  the  proper  legal  remedy. 
Knox  V.  Aspinwall,  24  How.  876;  Lyell  v.  St.  Clair 
County, 8  Mclean,  580. 

Mandamus  lies  to  compel  a  collector  to  allow^  an 
importer,  sued  for  unpaid  duties,  to  inspect  papers 
and  records  in  the  custom-house,  necessary  to  en- 
able him  to  prepare  his  defense.  U.  S.  v.  Hatton, 
25  Int.  Kev.  Uec.  57. 

Mandamus  may  be  employed  to  compel  an  Infe- 
rior court  to  decide  a  pending  matter,  but  not  to 
control  its  decision.  Ex-parU  Flippin,  4  Otto,  848  ; 
EX'Vartc  Loring.  4  Otto,  418. 

MandamuM  cannot  be  used  to  perform  the  office 
of  an  appeal  or  writ  of  error,  as  to  (ompel  an  in- 
ferior court  to  irrant  a  motion  to  vacate  an  order 
setting  aside  a  Judgment  of  non-suit.  Seldon  v.  Bq. 
T.  Co.,  4  i  )tto.  419 ;  fix-parte  Schwab,  8  Otto,  240. 

3fandamicj(  lIoH,  from  Circuit  Court,  to  compel  offi- 
cers of  a  municipal  corporation,  against  which  the 
court  has  rendered  Judgment,  to  levy  a  tax  to  pro- 
vide means  to  pay  the  Judgment.  U.  8.  v.  Jefferson 
County,  6  Reporter,  486.  Ex-parU  Parsons,  1  Hugh. 
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administrators  and  assigns,  all  and  singular 
the  mortgages,  jud^cnts,  suits,  bonds,  ibills, 
notes,  debts,  securities,  contracts,  goods,  chat- 
tels, money,  and  effects,  whatsoever,  due  or 
belonging  to  the  bank;  together  with  all  the 
ways,  means,  and  remedies,  for  the  recovery 
of  the  same,  upon  the  special  trust  in  the  deed 
expressed.  That  Thomas  Willing,  John  Perot 
aud  James  S.  Cox,  afterwards  assigned  to  the 
complainants,  all  and  singular  the  debts  includ- 
ed in  the  deed  to  them.  The  bill  further  stated 
that  one  Elisha  Janney  made  and  delivered  to 
the  defendant  five  promissory  notes,  dated  and 
payable  at  Washington,  and  for  the  following 
suras,  to  wit,  one  note  for  $1,000,  payable  in 
sixty  days  from  the  22d  February,  1809,  &c. ; 
amounting  in  the  whole,  to  $4,020.  That  the 
defendant  discounted  the  said  notes  in  the 
branch  bank  of  the  United  States,  at  Washing- 
ton, about  the  times  they  bear  date,  and  in- 
dorsed the  same  at  Washington.  That  Janney 
did  not  pay  the  notes  when  they  became  due, 
aud  that  he  was  insolvent  when  the  notes 
375*]  *became  due.  That  the  notes  being 
made  and  dated  in  the  county  of  Washin^on, 
were  subject  to  the  laws  prevailing  in  Wash- 
ington county,  and  the  defendant  bound  to  pay, 
CD  the  failure  of  Janney  to  pay.  The  com- 
plainants claimed  these  debts  as  proprietors 
thereof;  and  called  on  the  defendant  specially 
to  state  whether  Janney  was  not  insolvent  when 
the  notes  became  due;  whether  the  said  notes 
were  not  duly  protested  for  non-payment,  and 
the  defendant  in  due  time  notified  thereof,  and 
did  not  attempt  to  secure  himself  by  some  lien 
on  Janney's  property.  The  bill  concluded  by 
praying  a  decree  against  the  defendant  for  the 
amount  of  said  notes. 

The  defendant,  in  his  answer,  did  not  admit 
tliat  the  complainants  were  duly  authorized  to 
recover  and  receive  the  debts  due  to  the  bank; 
but  he  admitted  that  the  notes  were  by  him  in- 
dorsed in  blank,  and  delivered  to  Janney,  but 


contended  that  they  were  not  obtained  to  be 
discounted  in  the  Bank  of  the  United  States, 
nor  were  discounted  for  the  benefit  of  the  de- 
fendant, but  for  the  use  and  benetit  of  Elisha 
Janney,  who  received  the  money  from  the  bank. 
And  that  it  was  well  known  to  the  president 
and  directors  of  the  bank  that  the  said  notes 
were  indorsed  by  the  defendant  for  the  accom- 
modation of  the  said  Elisha  Janney,  without 
any  value  being  received  by  the  defendant. 
The  defendant's  answer  further  alleged  that 
due  and  legal  notice  was  not  given  him  of  the 
non-payment  of  the  notes;  that  no  demand  of 
payment  of  the  notes  was  made  of  Elisha  J&n- 
n^Jf  hy  the  bank;  that  the  notes  were  all  dated 
at  Alexandria;  that  Elisha  Janney,  on  the 
•29th  of  May,  conveyed  all  his  property  [*376 
to  Richard  M.  Scott,  in  trust  for  the  payment 
of  his  debts,  including  the  debt  to  the  bank. 

There  was  some  contrariety  of  evidence  as  to 
the  time  when  payment  of  the  notes  was  de- 
manded of  the  maker,  and  the  time  when  notice 
to  the  defendant  as  indorser,  who  resided  in 
Alexandria,  was  put  into  the  post-olfice  at  Wash- 
ington. 

The  bill  was  dismissed  by  the  court  below, 
on  which  the  cause  was  brought  by  appeal  to 
this  court. 

The  cause  was  argued  by  Swann  for  the  ap- 
pellants, and  by  Lee  for  the  respondent. 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

.The  court  will  not  give  any  opinion  whether 
any  action  can  be  mamtained  at  law  upon  any 
of  the  promissory  notes  in  the  record,  by  an 
assignee  who  does  not  claim  the  same  by  an  in- 
dorsement upon  the  notes.  For.  in  this  case, 
there  is  no  specific  assignment  of  these  notes; 
the  only  assignment  is  a  general  assignment,  in 
trust,  of  all  the  property  of  the  late  Bank  of 
the  United  States,  and,  as  the  act  of  incorpora- 


te; U.S.  V.  Vemno  County,  3  Dill.  281;  U.  8.  v. 
Keokuk,  6  Wall.  5U :  Walkley  v.  MMScatine.  6  Wall. 
4»I;  Lansinir  v.Gcmntv  Trc*a8.,  1  DHL  SSa.  Also  to 
compel  the  board  of  superviHoro  of  a  county, 
rharired  by  law  with  the  duty  of  levying  a  special 
tax  to  pay  bonds  and  coupons  for  erection  of  coun- 
ty buildings,  to  discharirc  that  duty,  in  order  to  pay 
Judgment  for  such  Ofiupons.  Jenkins  v.  Culpepper 
County,  1  H ugh.  6(J8.  Also  to  compel  a  county  court 
to  perform  its  duty  of  aB9C98lng  a  tax  to  pay  for 
building  levees.  Boro  v.  Phillips  County,  4  Dill.  216. 
But  not  to  comp<*i  a  county  to  levy  taxes  bm'ond 
the  amount  authorized  by  law.  U.  8.  v.  Macon 
County,  9  Otto,  582.  Nor  genemlly  to  compel  a 
municipal  corporation  to  levy  a  tax  at  any  other 
tune  than  at  tne  time  for  the  annual  tax  levy.  Wis- 
dom V.  Meniphifl,  8  Cent.  L.  J.  109 ;  7  Heporter,  298 ; 
C.  S.  V.  Clark  County,  5  Otto,  7(».  It  lies  to  com|)eI 
levjriDff  a  tax  by  city  authorities  for  payment  of 
municipal  bonds.  Memphis  v.  U.  S.,  7  Otto,  298; 
Memphis  V.  Brown,  7  Otto,  300:  U.  S.  v.  Fort  Scott, 
9  Otto,  152.  To  compel  the  Union  Pacific  Railroad 
Company  to  operate  its  road  over  the  bridge  in  the 
same  general  manner  as  it  was  operating  the  other 
portions  of  the  road.  U.  S.  v.  Un.  Pac.  R.  Co.,  4 
Dill.  479.  But  not  to  compel  a  company  to  build  and 
operate  a  railroad,  although  it  has  accepted  a  grant 
in  aid  of  building  the  road.  Farm.  L.  Co.  v.  Ken- 
ning, 17  Am.  L.  Keg.  284  3fa;id(irniM  will  not  issue 
to  compel  olSeers  of  a  municipal  corporation  to 
levy  a  tax,  unless  the  legislature  has  made  it  the 
Jlutyofsuch  officers  to  levy  it.  U.  S.  v.  New  Or- 
leans, 2  Woods,  230.  When  a  plain  definite  official 
duty,  purely  ministerial,  requiring  no  exercise  of 
diHcretlon,  is  to  t>e  performed,  and  perfonnancc  Is 
refused,  a  mandamiu  wlli  issue  to  compel  its  per- 
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formanoe.  Board  of  Liquidation  v.  McComb.  8 
Otto,  531 ;  Gaines  v.  Thompson,  7  Wall. 347. 

A  manaam%»  against  a  board  of  supervisors  must 
be  served  on  the  individual  members,  not  on  the 
clerk.    Downs  v.  Board  of  8up.,  4  iiiss.  508. 

It  furnishes  no  reason  why  the  writ  should  not 
be  granted,  thatthe  county  commissioners  had  been 
enjoined  by  a  state  court,  from  levying  the  tax, 
when  the  mandanws  is  sought  to  compel  the  com- 
missioners to  levy  the  tax  to  pay  a  Judgment  ren- 
dered in  a  federal  court  against  the  u.  Ciewes  v. 
County  of  Lee,  2  Woods.  474;  Smith  v.  Com'rs.,  » 
Woods.  506:  U.  S.  v.  Board  of  Supervisors,  2  llis8.'77. 

Where  town  officers  resigned  to  avoid  auditing 
and  paying  a  Judgment  against  a  town,  and  their 
successors  have  not  been  elected,  or  appointed  and 
qualified,  they  will  be  ordered  to  audit  the  judg- 
ment.   U.  8.  v.  Badger,  6  Biss.  308. 

The  power  of  the  Circuit  Court  to  compel,  by 
mandamwa^  officers  of  a  city  to  levy  a  tax  to  satisfy 
a  Judgment  in  that  court,  is  not  restricted  by  a  pro- 
vision in  the  charter  of  the  city  authorizing  it  to 
levy,  for  ordinary  purposes,  a  general  tax  not  ex- 
ceeding a  certain  rate.  Britton  v.  Platte  City,  2 
Dill.  1. 

It  is  no  reason  why  a  mandamus  should  not  issue 
to  compel  pa3mient  of  bonds  of  a  city,  that  the  en- 
tire revenue  of  the  city  is  employed  in  paying  the 
current  municipal  expenses.  D.  S.  v.  City  of  Ster- 
ing.  2  Bi88.  408. 

where  certain  powers  are  confided  to  an  officer, 
involving  the  exercise  of  Judgment  and  discretion, 
no  power  exists  in  the  courts  to  act  upon  the  offi- 
cer, so  as  to  interfere  with  the  exercise  of  that 
Judgment  while  the  matter  is  properly  before  him 
for  action.    Gaines  v.  Thompson,  7  Wall.  347. 
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tion  had  expired,  no  action  could  be  maintained 
at  law  by  the  bank  itself.  Under  these  circum- 
stances, the  court  is  clearly  of  opinion  that  a 
suit  may  be  maintained  in  equity  against  the 
other  parties  to  the  notes.  Another  question 
arises  m  the  cause,  whether  the  indorsers  have 
had  due  notice  of  the  non-payment  by  the 
377*1  makers.  As  there  is  some  'contrariety 
of  evidence  in  the  record,  the  court  will  only 
lay  down  the  rule.  And  it  is  the  opiniqn  of  the 
court  that  a  demand  of  payment  should  be 
made  upon  the  last  day  of  grace,  and  notice  of 
the  default  of  the  maker  be  put  into  the  post- 
office  early  enough  to  be  sent  by  the  mail  of  th6 
succeeding  day. 

Decree  rererfned. 


Cited— 9  Pot.  45 :  10  Pet.  581 ;  15  How.  311 ;  18  How. 
4m\  4  Cranch,  C.  C.  137, 138;  1  Maaon,  180. 


[constitutional  law.] 

COLSON  ET  AL.  fj.  LEWIS. 

The  Jurlpdictlon  of  the  circuit  court.**  of  the 
United  States  extends  to  a  case  between  citizens  of 
Kentucky,  claiming  Iandt«  exccedlnif  the  value  of 
live  hundred  dollars,  under  different  trrantfi,  the  one 
issued  by  the  state  of  Kentucky,  and  the  other  by 
the  state  of  Virginia,  but  upon  warrants  issued  by 
Virginia,  and  locations  founded  thereon  prior  to 
the  separation  of  Kentuckv  from  VirKinia.  It  is 
the  grant  which  passes  the  legal  title  to  the  land; 
and  if  the  controversy  is  founded  upon  the  con- 
flicting grants  of  different  states,  the  Judicial  power 
of  the  courts  of  the  United  States  extends  to  the 
case,  whatever  may  have  been  the  equitable  title 
of  the  iiarties  prior  to  the  grant. 

THE  opinion  of  the  court  in  this  cause  was 
delivered  by  Washinoton,  J.: 

This  suit  in  equity  was  removed  into  the 
Circuit  Court  of  Kentucky,  upon  the  petition  of 
the  defendant,  filed  in  the  state  court;  and, 
upon  a  motion  made  in  the  Circuit  Court  to 
^78*1  dismiss  the  suit  from*that  jurisdiction, 
the  judges  of  that  court  were  opposed  in  opin- 
ion, an(f  caused  the  following  facts  to  be  stated, 
to  enable  this  court  to  decide  the  question: 
Those  facts  are,  that  the  value  of  the  land  in 
•controversy  exceeds  $500;  that  the  complain- 
ants are  citizens  of  Virginia,  and  that  the  grant, 
under  which  they  claim  title,  is  derived  from 
the  state  of  Kentucky  by  virtue  of  warrants 
issued  from  the  land-office  of  Virginia,  and 
locations  upon  the  warrants  before  tlie  separa- 
tion of  Kentucky  from  Virginia;  that  the  de- 
fendant's grant  is  from  the  state  of  Virginia, 
by  virtue  of  a  warrant  issued  from  the  land- 
office,  and  a  location  made  thereon,  before  the 
separation  of  Kentucky. 

The  question  referred  to  this  court  is,  whether 
the  Circuit  Court  for  the  District  of  Kentucky 
HBXi  take  jurisdiction  of  the  cause,  because  the 

Sants  for  the  land  in  controversy,  lying  in 
entucky.  were  issued,  the  one  by  the  state  of 
Virginia,  and  the  other  by  the  state  of  Ken- 
tucky, when  both  grants  purport  to  be  founded 
upon  warrants  and  locations  made  under  the 
authority  of  the  laws  of  Virginia. 

It  is  the  opinion  of  this  court  that  the  ques- 
tion which  is  referred  to  us  bv  the  Circuit 
Court  of  Kentucky  is  settled  by  the  decision  of 
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thi8XX)urt,  in  the  case  of  the  town  of  Patclet  v. 
Clark  and  others  (9  Cranch,  292). 

The  only  difference  between  the  two  cases  is, 
that  in  the  case  referred  to,  both  parties  claimed 
immediately  under  grants,  the  one  from  the 
state  of  \ermont,   and  the  other  from   the 
state  of  New  Hampshire,  before  the  separation, 
which  grants  were  *the  inception  of  [*370 
title,  and  that,  in  this  case,  both  parties  claim 
under  grants,  the  one  issued  by  the  state  of 
Kentucky,  and  the  other  by  the  state  of  Vir- 
ginia, but  upon  warrants  issued  by  Virginia, 
and  locations  founded  thereon,   prior  to   the 
separation  of  Kentucky  from  Virginia.     But 
where   the    controversy    arises    upon    claims 
founde^l  upon  grants  from  different  states,  as 
the  present  case  is  understood  to  be,  the  prin- 
ciple decided  in  the  case  which  has  been  cited 
precisely  governs  this.  The  decision  in  that  case 
is  founded  on  the  words  of  the  constitution  of 
the  United  States,  which  extends  the  judicial 
power  of  the  United  States  to  controversies  Ik>- 
tween  citizens  of  the  same  state,  claiming  lands 
under  grants  of  different  states.    It  is  the  grant 
which  passes  the  legal  title  to  the  land,  and  if 
the  controversy  is  founded  upon  the  conflict- 
ing grants  jof  different  states,  the  judicial  power 
of  the  courts  of  the  United  States  extendB  to 
the  case  whatever  may  have  been  the  equitable 
title  of  the  parties  prior  to  the  grant. 

Certificate  accordingly. 


*[CIIANCEBY.] 
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THE  MARINE  INSURANCE  COMPANY 
OF  ALEXANDRIA. 


The  answer  of  one  defendant  to  a  bill  In  chancery 
cannot  l)e  used  as  evidence  a^inst  his  co-defend- 
ant ;  and  the  answer  of  an  ag-ent  is  not  evidence 
afralnftt  his  principal,  nor  are  his  admissions  in 
paU^  unless  where  they  are  a  part  of  theren  c/e^o. 

Where  a  cause  is  set  down  for  bearing  on  the  bill, 
answer,  and  exiiibits,  without  other  pleadinj^ft,  the 
whole  of  the  answer  inu6t  be  considered  as  true. 

THIS  cause  was  argued  by  Sicann  for  the 
appellants,  and  by  Lee  for  the  respondents. 


NoTK.— The  answer  of  one  defendant  is  not  evi- 
dence ag'ainst  his  co-defendant.  The  cases  are  uni- 
form to  this  greneral  rule.  Harrison  v.  Edwards*  3 
Lilt.  340;  Clark  v.  Ueimsdyk,  9  Cranch,  153;  Dale  v. 
Madison,  6  L^igh.  401;  Gresley's  Eq.  Ev.  24,  25: 
Daniel  v.  Ballard,  2  Dana.  296;  Field  v.  Holland,  6 
Cranch, »;  Moi»ely  v.A4-mstronflr,3  Mon.  S97,280;  Har- 
rison V.  Johnson,  3  lAtt.  286 ;  Haywood  v.  Carrol,  4 
Harr.  &  J.  518;  Fanning  v.  Pritchltt,  6  Mon.  78,  80 ; 
Blight  V.  Banks,  6  Mon.  192, 197 ;  Hoomes  v.Smoik,! 
Wath.  (Va.)  389,  393;  Timberlake  v.  Coblie,2  J.J. 
Marsh.  136;  Rundlet  v.  Jordan.  3  Greenl.  47 ;  Webb 
V.  Pell,  3  Paige.  368,370;  DeForiest  v.  Parsons,  2 
Hail.  (N.  y.)  130;  Winters  v.  January,  Lltt,  8el.  Cas. 
13;  Turner  v.  Holman,  5  Monroe,  411 ;  Tboinasa<>n  v. 
Tucker,  2  Blackf .  172 ;  Phoenix  v.Ingraham,  5  John. 
412,  426:  Jones  v.  Bullock.  3  Bibb.  467;  Hardin  v. 
Baird,  Lilt.  Sel.  Cas.  340 ;  Jones  v.TubervIUe,  2  Ves. 
11 ;  Morse  v.  Koyul.  13  Ves.  355, 360 ;  Van  Hcimfxly  k 
v.  Kane.  1  Gall.  630;  Parker  v.  Morreli,  12  Jur.  2^; 
Mills  v.  Gore,  2  Pick.  28;  Wych  v.  Meal,  3  P.  Wma. 
311 ;  1  Starkie  Ev.,284,  285 ;  Grant  v.Bii«8et.l  Caines' 
Cas.  112;  Dexter  v.  Arnold,  8  Sumn.  152;  Lenox  v. 
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The  opinion  of  the  court  was  delivered  by 
Washinoton.  J.: 

This  is  a  bill  filed  on  the  equity  side  of  the 
Circuit  Court  of  the  District  of  Columbia,  for 
the  county  of  Alexandria,  by  the  Marine  Insur- 
iince  Company  of  Alexandria  against  Jedediah 
Leeds,  praying  for  an  injunction  to  a  judgment 
obtained  at  law  in  that  court  against  the  said 
coiupanv  by  William  Hodgson,  for  the  use  of 
Oeor^  t.  Straas  and  the  said  Jedediah  Leeds. 
The  judgment  was  obtained  by  Hodgson  on  a 
policy  of  insurance,  dated  the  80th  of  Septem- 
ber, 1799,  effected  by  him  with  the  said  com- 
pany on  the  brig  Hope,  in  his  own  name,  for 
GeoVge  F.  Straas  and  others,  of  Richmond. 

The  bill  states  that  in  the  year  1810  the 
above  judgment  was  obtained  lor  the  use  and 
581*1  benefit  of  ♦George  F.  Straas,  and  the 
respondent,  Jedediah  Leeds.  That,  previous  to 
the  Wild  insurance,  the  said  George  F.  Straas 
and  .Jedediah  Leeds,  being  owners  of  a  vessel 
called  the  Sophia,  did,  through  the  agency  of 
the  said  William  Hodgson,  effect  an  insurance 
OQ  the  said  vessel,  the  Sophia;  for  the  premium 
00  which,  amounting  to  l|>2,754,  Hodgson  gave 
his  own  note.  That  Straas  paid  $929.00  in  part 
of  the  premium  note;  and  claiming  a  return  of 
premium  to  the  amount  of  the  residue  of  the 
>aid  note,  he  obtained  an  injuncticm  in  the 
Court  of  Chancery  of  Virginia,  which  was 
finally  dissolved. 

The  gn)und  on  which  that  injunction  is  prayed 
is,  that  the  balance  of  the  premium  due  u[)on 
the  insurance  of  the  Sophia  ought  to  be  offset, 
so  far  as  it  goes,  against  the  judgment  at  law^ 
upon  the  policy  of  the  Hope. 

The  answer  "of  Leeds  denies  that  he  had  any 
interest  in  the  Sophia  at  the  time  the  insurance 
mentioned  in  the  bill  was  effected,  or  that  he 
was  in  any  manner  concerned  in  that  insur- 
ance. He  states  that  within  a  few  months  after 
the  insurance  on  the  Hope  was  effected,  and 
long  before  the  judgment  in  law  wiis  obtained, 
he  had  acquired  by  purchase  from  Straas  and  a 


Mr.  Troiiin.  the  other  owner  of  the  Hope,  all 
their  interest  in  that  vessel,  and  in  the  policy 
of  insurance  which  had  been  effected  upon  her. 
He  therefore  denies  the  allegation  in  the  bill 
that  the  judgment  upon  that  policy  was  ob- 
tained for  the  use  of  Straas,  or  for  that  of  any 
other  person  than  himself.  The  answer  refers 
to  his  a^eement  with  *the  other  own-  [*382 
ers,  which  are  annexed  to  the  answer  as  parts 
thereof. 

William  Hodgson,  who  was  made  a  defend- 
ant to  this  bill,  states,  in  his  answer,  that  he  re- 
ceived an  order  in  November,  1799,  to  effect  an 
insurance  on  the  Sophia  and  her  cargo,  for  ac- 
count of  Straas  &  Leeds;  in  conformity  with 
which  order  he  effected  the  said  insurance  with 
the  complainants,  and  gave  his  own  note  for 
the  premium.  He  adds  that  he  always  under- 
stood from  Leeds  that  he  was  interested  with 
Straas  in  the  said  insurance. 

A  general  replication  was  filed;  but  whether 
to  both  the  answers,  or  to  the  answer  of  Hodg- 
son alone,  is  not  clear;  and  a  dedimu^  was 
awarded  to  take  depositions.  No  depositions, 
however,  were  taken,  and  the  record  states 
that  the  cause  was  set  down  for  hearing  on  the 
bill,  answer,  and  exhibits,  and  was  heard  on 
those  proceedings.  The  exhibits  relied  upon  by 
the  defendant  below  to  prove  his  purchases 
from  the  other  owners  of  the  Hope  of  their 
interest  in  that  vessel,  and  in  the  insurance  ef- 
fected on  her,  were  rejected  by  the  Circuit 
Court.  That  court  dt»creed  a  perpetual  injunc- 
tion as  to  the  sum  claimed  by  the  complainants; 
from  which  decree  an  appeal  was  prayed,  and 
allowed,  to  this  court. 

The  facts  relied  upon  by  the  appellant,  to  in- 
duce a  reversal  of  this  decree,  are:  1.  That  the 
interest  of  Straas  in  the  insurance  of  the  Hope 
was  transferred  to  him,  the  appellant,  for  a  full 
consideration,  soon  after  the  insurance  was  ef- 
fected, and  before  the  judgment  at  law  was  ob- 
tained. 2.  That  the  api>ellant  .had  no  interest 
in  the  Sophia  at  the  time  when  *the  in-  [*383 


Notrebe,  Hempst.  251 ;  Hoare  v. Johnstone,  2  Keen. 
553:1  Barb.  Ch.  Pr.  490. 

Wliere  there  are  several  co-defondant8, who  have 
a  common  Interest,  the  declaration  of  one  of  them 
b  evidence  avainst  the  others,  (rriflln  v.  Pleasant,  1 
Ired.  Eq.  132. 

The  adinLs!*ions  of  a  grantee  In  bis  answer,that  biH 
irmntor,  the  eomplaiuant,  had  conveyed  bis  prop- 
erty to  defraud  creditors,  not  evidence  against 
the  gmintor.    Hardin  v.  Ualrd,  1  Lltt.  Sel.  Cas.  840. 

Where  defendant  referred  to  another  as  his 
4igent  and  as  having  a  more  perfect  knowledge 
than  himeelf  of  the  matters,  the  agent  was  made  a 
party  and  bis  answer  was  al  lowed  to  be  read  against 
his  principal.  Anon.,  IP.  Wms.  lUO.  And  one  detend- 
aot  may  adopt  the  others  answer,  and  so  make  it 
•evidence  against  the  former.  Mosely  v.  Armstrong, 
3Mon.  289;  Nantz  v.  McPherson,  7  Mon.  597,  «00. 

The  answer  of  the  obligee  is  no  evidence  against 
hi«  previous  assignee,  a  imrty  in  same  suit  (Fan- 
ning V.  Pritchett,  6  Mon.  i9,  80 ;  Turner  v.  Holman, 
h  Mon.  411);  nor  the  answer  of  the  wife  against  the 
husband  (The  City  Bank  v.  Bangs.  3  Paige,  36) ;  nor 
the  an»wer  of  the  debtor  admitting  bis  msolvencv 
against  a  co-defendant,  his  surety.  Daniel  v.  Bal- 
lard, 2  Dana.  296.  The  mere  pllence  of  one  defend- 
ant is,  of  course,  no  evidence  against  hLs  co-defend- 
ant. Tiroberiake  v.  Cobbs. 2  J.J.  Marsh.  \m\  Blight  v. 
Banks,  6  Mon.  192;  Harrison  v.  Johnson,  3  Lltt.  2t<6. 

The  general  rule  above  stated  does  not  apply 
where  all  the  defendants  are  partners  In  the  same 
transactions;  for,  in  respect  to  tht^se,  the  answer 
of  either  Is  evidence  against  the  others.  Nor  does 
it  apply  to  cases  where  the  other  defendant  claims 
through  him  whose  answer  Is  otTered  in  evidence, 
as  privy  in  estate.  Clark  v. Van  Ricm8dyk,9  Cranch, 
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153,  156 ;  rhapin  v.  Coleman,  11  Pick.  331 ;  Williams 
v.  Hodgson,  2  Har.  &  John.  474, 477 ;  Osborne  v.  U.S. 
Bk.  9  Wheat.  738,  8;«J;  Christie  v.  Bishop.l  Barb.  Ch. 
105,  116 ;  Field  v.  Holland,  6  Cranch,  8. 

But  upon  a  bill  by  one  against  his  co-partners  for 
an  account,  the  answer  of  one  of  the  partners  will 
not  be  evidence  against  another,  unless  it  appears 
that  the  defendants  as  constituting  a  partnership 
inter  ne  of  the  one  part  were  in  partnership  with 
the  plaintiff  of  the  other  part.  Chapin  v.  Coleman, 
11  Pick.  3:n. 

The  answer  of  one  defendant  to  a  bill  in  chan- 
cery is  not  evidence  for  a  co-defendant.  Lenox  v. 
Notrebe,  Hcmpst.  251. 

Admissions  of  an  agent,  made  without  authority, 
are  not  evidence  airainst  the  principal.  Robinson 
V.  Morgan,  Lit.  Sel.  Cas.  66. 

The  declarations  of  an  agent  should  form  part  of 
the  TM  gestae  in  order  to  be  competent  evidence 
against  either  party.  McClure  v.  Purcell,  3  A.  K. 
Marsh.  63. 

If  they  are  part  of  the  res  gestce,  or  took  place 
while  tne  agent  was  making  the  agreement,  or 
otherwise  proceeding  within  the  scope  and  bounds 
of  his  authority,  they  are  the  declarations  of  the 
principal  himself,  and  admissible  in  evidence, 
kawson  v.  Adams,  17  John.  130;  iSherman  v.Crosby, 
II  John.  70;  Shelmaker  v.  Thomas  7  Serg.  &  R.  I0»; 
Hood  V.  Reeve,  3  Carr.  &  P.  532 ;  Coleman  v-  South- 
wlck,  9  John.  45,  55;  Benjamin  v.  Smith,  4  Wend. 
334;Thallhimer  v.  Brlnkerhoff,  4  Wend.  396;  Bur- 
lington v.  Calais  1  Verm.  385;  Perkins  v.  Burnet,  2 
Root.  30;  Mather  v.  Phelps,  2  Root.  150;  Irving  v. 
Mortley,  7  BIng.  543;  Webb  v.  Alexander,  7  Wend. 
281 ;  Bk.  of  U.  S.'X  Hill.  N.  Y.  451,  4«1,  464;  Story  on 
Agency  sees.  134, 135. 
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surance  was  effected  upon  her,  the  premium  on 
which  is  claimed  in  this  case  as  an  offset  against 
the  above  judgment;  and  that  the  insurance  of 
the  Sophia  was  not  made  for  the  account  or  by 
the  orders  of  the  appellant. 

The  fact  last  mentioned  must  be  considered 
as  full^  established,  because  the  answer,  in 
which  it  is  asserted,  is  responsive  to  a  direct  al- 
legation contained  in  the  bill,  and  is  not  contra- 
dicted by  any  evidence  in  the  cause. 

The  answer  of  Hodgson  to  this  bill  is  not  evi- 
dence against  the  appellant.  The  general  rule 
which  prevails  in  chancery  is  that  the  answer 
of  one  defendant  cannot  be  used  as  evidence 
against  his  co-defendant;  and  it  is  the  opinion 
of  the  court  that  this  case  does  not  furnish  an 
exception  to  that  rule.  The  answer  of  an  agent 
is  not  evidence  a^inst  his  principal,  nor  are  his 
admissions  in  pats,  unless  where  they  are  a  part 
of  the  res  gesta. 

As  to  the  other  fact  upon  which  the  appellant 
relies,  there  is  more  difficulty.  The  bill  states 
that  the  judraient  was  recovered  for  the  benefit 
of  Straas  &  Leeds.  This  is  denied  in  the  an- 
swer, and  thus  far  we  may  consider  that  fact 
as  established  in  favor  of  the  appellant.  The 
answer  goes  further,  and  alleges  that  the  recov- 
ery was  for  the  sole  benefit  of  the  respondent. 
But  this  allegation  is  not  proved,  and  there  is 
no  charge  in  the  bill  in  relation  to  that  fact  which 
the  answer  contradicts. 

After  all,  it  is  very  difficult  to  understand, 
from  this  record,  by  what  rules  this  cause  was 
tried  and  decided  m  the  Circuit  Court.  It  is 
384*]  stated  in  the  record  *that  the  cause  was 
set  down  for  hearing  on  the  bill,  answer,  and 
exhibits.  Now,  if  this  was  the  real  state  of 
the  cause,  there  can  be  no  doubt  but  that  the 
whole  of  the  answer  must  be  considered  as  true. 
But  it  appears  on  another  part  of  the  record 
that  a  general  replication  was  filed,  and  that  a 
commission  was  allowed  for  taking  depositions. 
These  entries  afe  totally  inconsistent  with  each 
other,  unless  the  latter  entry  should  have  been 
made  in  reference  to  Hodgson's  answer,  which 
it  immediately  follows. 

Whether  setting  down  the  cause  for  hearing 
on  the  bill  and  answer  amounted  to  a  waiver  of 
the  replication,  in  case  it  was  put  in  by  both 
defendants,  need  not  be  decided  in  this  case, 
because  it  is  the  opinion  of  this  court  that  the 
record  exhibits  the  proceedings  in  a  shape  so 
irregular  and  equivocal  that  no  final  decree 
can  be  made  which  may  not  be  productive  of 
injustice  to  one  or  the  other  of  the  parties. 

The  decree  of  the  Circuit  Court,  therefore, 
must  be  reversed,  and  the  cause  remanded  with 
directions  to  that  court  to  allow  the  parties  to 
amend  the  pleadings. 

Decree  reversed. 

Cited— 10  Pet.  209, 211 ;  2  Cranch,  C.  C.  flOO ;  2  Paine, 
n ;  1  ISald.  405 ;  Deady,  328 ;  3  aiff .  542. 


386*]  ♦RABORG  et  al.  v.  PEYTON. 

An  action  of  debt  will  lie  by  the  payee  or  indorsee 
of  a  bill  of  exchanffc,  against  the  acceptor,  where 
it  is  expre<i8ed  to  be  for  value  received. 

Debt  will  lie  by  the  payee  of  a  note  against  a 
maker,  where  the  note  is  exprrasod  to  be  for  value 
received. 
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ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 
This  cause  was  argued  by  Joneg  for   the 
plaintiffs  in  error,  and  by  Taylor   for  the  de- 
fendant in  error. 

Story,  «/.,  delivered  the  opinion  of  the  court: 
This  is  an  action  of  debt  brought  against  the 
defendant  in  error,  as  acceptor  of  a  bill  of  ex- 
chan^  by  the  plaintiffs  in  error  as  indorsees. 
The  declaration  alleges  that  the  bill  was  drawn, 
accepted,  and  indorsed,  for  value  received. 
The  only  question  is.  whether  debt  lies  in  such 
a  case. 

The  general  principle  has  been  very  correctly 
stated  by  Lord  Chief  Baron  Comyn,  that  delJt 
lies  upon  every  express  contract  to  pay  a  sum 
certain ;  and  he  adds,  also,  that  it  lies  though 
there  be  only  an  implied  contract.  (Com.  Dig. 
Debt.  a.  8,  a.  9.)  But  it  has  been  supposed 
that  this  principle  does  not  apply  to  an  action 
on  a  bill  of  exchange,  even  where  the  suit  is 
brought  bj;  the  payee  against  the  acceptor. 
*and  a  fortiori  not  where  it  is  brought  [•SSO- 
bv  the  indorsee.  It  is  admitted  that  m  Hardres, 
485,  the  court  held  that  debt  does  not  lie  hy 
the  payee  of  a  bill  of  exchange  against  the  ac- 
ceptor. The  reasons  given  for  this  opinion 
were,  first,  that  there  is  no  privity  of  contract 
between  the  parties;  and,  second,  that  an  ac- 
ceptance is  only  in  the  natiu'e  of  a  collateral 
promise  or  engagement  to  pay  the  debt  of 
another,  which  does  not  create  a  duty.  It  is 
very  difficult  to  perceive  how  it  can  be  correctly 
affirmed  that  there  is  no  privity  of  contract  be- 
tween the  payee  and  acceptor.  There  is,  in 
the  verjr  nature  of  the  engagement,  a  direct  and 
immediate  contract  between  them.  The  con- 
sideration may  not  always,  although  it  fre- 
quently does,  arise  between  them ;  but  privity^ 
of  contract  may  exist  if  there  be  an  express  con- 
tract, although  the  consideration  of  the  con- 
tract originated  aliufide.  Besides,  if  one  per- 
son deliver  monev  to  another  for  the  use  of  a 
third  person,  it  has  been  settled  that  such  a 
privity  exists  that  the  latter  may  maintain  an 
action  of  debt  against  the  bailee.  {Harris  v. 
De  Berv&ir,  Cro.  Jac,  687.)  And  it  is  clear  that 
an  acceptance  is  evidence  of  money  had  and 
received  by  the  acceptor  for  the  use  of  the 
holder.  {Tatloek  v.  Harris,  3  T.  R.,  174;  Vers 
V.  Lewis,  3  T.  R.,  182.)  It  is  also  evidence  of 
money  paid  by  the  holder  to  the  use  of  the  ac- 
ceptor. {Ibid,  and  Bailey  on  Bills,  164,  3d  edi- 
tion.) A  privity  of  contract,  and  a  dutv  to  pay, 
would  seem,  in  such  case,  to  be  completely  es- 
tablished ;  and  wherever  the  common  law  raisea 
a  duty,  debt  lies.  The  other  reason  would  seem 
not  better  founded.  An  acceptance  *is  [*3S7 
not  a  collateral  engagement  to  pay  the  debt  of 
another;  it  is  an  ahsolute  engagement  to  pay 
the  money  to  the  holder  of  the  bill ;  and  the 
engagements  of  all  the  other  parties  are  merely 
collateral.  Prima  facie,  every  acceptance  af- 
fords a  presumption  of  funds  of  the  drawer  in 
the  hands  of  the  acceptor,  and  is,  of  itself,  an 
express  appropriation  of  those  funds  for  the  use 
of  the  holder.  The  case  may.  indeed,  be  other- 
wise; and  then  the  acceptor,  in  fact,  pays  the 
debt  of  the  drawer;  but  as  between  himself  and 
the  payee  it  is  not  a  collateral,  but  an  original 
and  direct  undertaking.  The  payee  accepts 
the  acceptor  as  his  debtor,  and  he  cannot  resort 
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to  the  drawer  but  iippn  a  failure  of  due  pay- 
ment of  the  bill.  Tlie  engagemeut  of  the 
drawer,  therefore,  may  more  properly  be  termed 
collateral.  Yet  it  has  been  held  that  debt  will 
lie  in  favor  of  a  payee  against  the  drawer  in 
case  of  non-payment  by  the  acceptor.  (Hard's 
case,  Salk.,  23;  Hodges  v.  Steward,  Skiim.,346; 
and  see  Biihopy.  Young,  2  Bos.  &  Pull.,  78.) 

The  reasons,  then,  assigned  for  the  decision  in 
Hardresare  not  satisfactory;  and  it  deserves 
consideration  that  it  was  made  at  a  time  when 
the  principles  respecting  mercantile  contracts 
were  not  generally  understood. 

The  old  doctrine  upon  this  subject  has  been 
very  considerably  shaken  in  modern  times.  An 
mdnbitatuH  a99ump«U  will  now  lie  in  favor  of 
the  payee  against  the  acceptor;  and  it  is  gener- 
allv  true  that  where  such  an  action  lies,  debt 
will  lie.  And  a  still  stronger  case  is,  that  an 
acceptance  is  good  evidence  on  a  count  uiK)n  an 
SSS*\inMmul  Gompt^Uissent  *{I»rael  y.Daug- 
hu,  1  11.  BL,  289),  which  can  only  be  upon  the 
footing  of  a  privity  of  contract. 

But  the  most  important  case  Is  that  of  BUhtm 
V.  yc>Mn^(2Bo8.&Pull.,78).  It  was  there  held, 
in  opposition  to  what  was  supposed  to  have 
been  the  doctrine  of  former  cases,  that  debt 
would  lie  by  the  payee  of  a  note  against  the 
maker,  where  the  note  was  expressecf  to  be  for 
value  received.  That  decision  was  given  with 
measured  caution,  and  the  court  expressly  de- 
clined to  give  any  opinion  upon  any  but  the 
case  in  judgment.  The  case  in  Hardres  was 
there  discussed,  and  although  its  reasoning  was 
not  impugned,  an  authoritative  weight  was  not 
attempted  to  be  given  to  it.  In  general,  the 
legal  predicament  of  the  maker  of  a  note  is  like 
that  of  the  acceptor  of  a  bill.  Each  is  liable  to 
the  payee  fcr  the  payment  of  the  note  or  bill  in 
the  Urst  instance;  and  after  indorsement,  each 
incurs  the  same  liabilities.  And  if  an  action  of 
debt  will  lie  in  favor  of  the  payee  of  a  note 
against  the  maker,  it  is  not  easy  to  perceive  any 
(»ound  principle  upon  which  it  ought  to  be  de- 
nied against  an  acceptor  of  a  bill.  The  accept- 
ance 01  a  bill  is  just  as  much  an  admission  of  a 
debt  between  the  immediate  parties  as  the  draw- 
mg  of  a  note. 

The  case  has  been  thus  far  considered  as  if 
the  action  were  brought  by  the  payee  against 
tlie  acceptor.  And  this  certainly  pi^esents  the 
strongest  view  in  favor  of  the  argument.  But 
in  point  of  law  every  subsequent  holder,  in  re- 
spect to  the  acceptor  of  a  bill,  and  the  maker 
of  a  note,  stands  in  the  same  predicament  as 
389*]  the  payee.  An  acceptance  is  as  *much 
evidence  of  money  had  and  received  by  the  ac- 
ceptor to  the  use  of  such  holder,  and  of  money 
paid  by  such  holder  for  the  use  of  the  acceptor, 
as  if  he  were  the  payee.  (3  T.  R,  172;  Id.,  184, 
Grant  Y,  Vauglian,  3  Burr.,  1515.) 

Upon  the  whole,  we  do  not  think  that  the 
authority  in  Hardres  can  be  sustained  upon 
principle;  and  we  see  no  inconvenience  in 
adopting  a  rule  more  consonant  to  the  iu.st 
rights  of  the  parties  as  recognized  in  modern 
times.  In  so  doin?,  we  apply  the  well-settled 
doctrine  that  debt  Ties  in  every  case  where  the 
common  law  creates  a  duty  for  the  payment  of 
money,  and  in  every  case  where  there  is  an  ex- 
press contract  for  the  payment  of  money.  We 
are  therefore  of  opinion  that  debt  lies  upon  a 
bill  of  exchange  by  an  indorsee  of  the  bill 
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against  the  acceptor,  when  it  is  expressed  to  be 
for  value  received.  The  case  at  bar  is  some- 
what stronger;  for  the  declaration  expressly 
avers  that  the  bill  was  drawn,  indorsed,  and 
accepted  for  value  received,  and  the  demurrer 
admits  the  truth  of  the  averment. 

This  opinion  must  be  certitied  to  the  Circuit 
Court  of  the  District  of  Columbia. 

From  the  view  which  has  been  taken  of  the 
case  it  is  unnecessary  to  consider  whether  the 
statute  of  Virginia  applies  to  it  or  not. 

Certificate  accordingly. 
Clted-«  Pet.  22. 
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THE  UNION  BANK  OF  GEORGETOWN. 

V. 

LAIRD. 

By  the  act  of  incorporation  of  the  Union  Bank  of 
Georgetown,  ch.  86,  sec.  11,  the  ahares  of  any  indi- 
vidual stockholder  are  transferable  only  on  the 
books  of  the  bank,  accordinir  to  the  rules  (conform- 
ably to  law)  e8tabll:»hed  by  the  president  and  direc- 
tors ;  and  all  debts  due  and  payable  to  the  bank  by 
a  stockholder,  must  l>e  satisfied  before  the  transfer 
shall  bo  made,  unless  the  president  and  directors 
should  direct  to  the  contrary.  Held,  that  no  pennon 
could  acquire  a  iegtil  title  to  any  shares,  except  un- 
der a  rct^ular  transfer,  according  to  the  rules  of  the 
bank;  and  if  any  person  takes  an  equitable  assign- 
ment, it  mu8t  be  subject  to  the  rights  of  the  bank, 
under  the  act  of  incorporation,  of  which  he  is  bound 
to  take  notice. 

A'  creditor  may  lawfully  take  and  bold  several 
securUies  for  the  same  debt,  and  cannot  be  com- 
pelled to  yield  up  cither  until  the  debt  is  paid; 
therefore,  the  bauk  has  a  right  to  take  security 
from  one  of  the  parties  to  a  bill  or  note  discounted 
by  it,  and  al90  to  hold  the  shares  of  another  party 
as  security  for  the  same. 

APPEAL  from  the  Circuit  Court  for  the 
District  of  Columbia. 
James  Smith,  on  the'  19th  of  March,  1811, 
drew  a  bill  at  sixty  days  sight,  on  James  Pat- 
ton,  in  favor  of  Andrew  Smith,  for  $1,800. 
This  bill  was  accepted  by  Patton,  and  was  dis- 
counted in  the  Union  Bank  of  Georgetown,  at 
the  instance  of  Andrew  Smith,  and  when  it  be- 
came due,  another  bill  of  the  same  tenor  was 
drawn  and  accepted  by  Patton,  and  discounted 
for  the  purpose  of  paying  the  preceding  accept- 
ance. This  last  acceptance  became  due  on  the 
14th  and  17th  of  July,  and  was  protested  for 


Note.— The  provision  usual  in  charters,  that  no 
transfer  of  the  stock  shall  be  effectual  until  entered 
in  the  books  of  the  corporation,  is  a  regulation  for 
the  security  of  the  corporation  itself,  and  of  third 
persons  making  transfers  without  notice  of  any 
prior  equitable  transfer.  It  relates  to  the  transfer 
of  the  legal,  and  not  of  the  equitable  title.  As  be- 
tween vendor  and  vendee,  a  transfer  not  in  con- 
formity to  such  provisions,  passes  the  equitable 
title,  and  devests  the  vendor  of  his  Interest.  Black 
V.  Zacbaric,  3  How.  483;  Bank  of  Utica  v.  Smalley, 
2  Cow.  777;  Gilbert  v.  Manch.  Iron  Co.,  11  Wend. 
628 ;  Com  Uk.  v.  Cartright,  22  Wend.  303;  Quiner  v. 
Marble  Ins.  Co.,  10  Mass.  476;  Sargeant  v.  Franklin 
Ins.  (>o.,  8  Pick.  90;  Sargent  v.  Essex  R.  Co.,  9  Pick. 
202;  Nesraith  v.  Wa^b  Uk.,  6  Pick.  3:24;  Black  v. 
Zacharle,  3  How.  483;  Farm.  Bk.  v.  Maryland,  6  Qill. 
50;  Chamb.  Ins.  Co.  v.  Smith,  11  Penn.  st.  120. 

Under  a  provision  in  a  charter  of  a  bank  that  debts 
actually  due  bv  a  stockholder  must  be  paid  before 
he  can  nave  his  stock  transferred,  the  bank  has  a 
right  to  prevent  a  transfer,  on  its  books,  of  the 
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301]  *non-payment;  and  at  the  time  that  it 
became  due,  Patton  held  50  shares  of  stock  in 
the  Union  Bank,  which  the  bank  considered 
liable  to  the  payment  of  this  acceptan(!e,  under 
th(*ir  act  of  incorporation. 

At  this  time,  also,  James  Pattou  had  another 
debt  pending  in  the  bank.  Being  one  of  the 
original  subscribers  to  the  bank,  for  the  above- 
mentioned  50  shares  of  stock,  he  borrowed  of 
the  bank,  in  January,  1811,  the  sum  of  $1,500, 
and  to  enable  him  to  obtain  the  loan,  procured 
Marsteller  and  Young,  and  the  defendant, 
Laird,  to  become  his  indorsers.  This  loan  was 
renewed  from  time  to  time,  and  was  continued, 
without  any  default  of  payment,  until  about 
the  29th  of  July,  1811. 

On  the  26th  of  March,  1811,  Patton  obtained 
from  the  officers  of  the  bank  a  certificate  of  his 
50  shares  of  stock,  and  on  that  day  delivered  it 
to  the  defendant,  Laird,  to  secure  him,  as  it 
was  alleged,  against  his  indorsement  for  Patton. 

On  the  lOtii  of  July,  1811,  Patton  executed 
a  power  of  attorney,  authorizing  the  defendant, 
Laird,  to  make  a  transfer  of  his  stock;  and  on 
the  22d  of  August,  1811,  he  executed  a  deed  of 
assignment  to  the  defendant.  Laird,  of  his 
stock;  but  as  this  assignment  was  not  made 
upon  the  books  of  the  bank,  it  was  not  con- 
sidered a  valid  assignment,  according  to  the 
rules  of  the  bank. 

Laird,  considering  himself  entitled  to  the 
benefit  of  these  shares,  under  the  circumstances, 
applied  to  the  bank  to  transfer  upon  their  books 
the  shares  for  his  own  benefit.  But  the  bank, 
upon  the  ground  that  the  acceptance  which 
392*]  Patton  had  failed  to  pay,  *operated  as 
a  lien  upon  those  shares,  refused  to  suffer  the 
transfer  to  be  made  until  that  debt  was  paid. 

Laird,  some  time  after  this  refusal,  to  wit,  on 
the  22d  of  February,  1812.  paid  the  $1,500,  for 
which  he  was  indorser  for  Patton,  reserving, 
nevertheless,  his  equitable  claim  upon  the  stock, 
and  then  instituted  this  suit  in  chancery, 
against  the  Union  Bank,  to  compel  them  to 
suffer  the  transfer  to  b§  made  on  their  books 


for  his  benefit,  and  to  account  with  him  for  the 
intermediate  profits.  He  charged  in  his  bill, 
that  when  Patton  obtained  the  certificate  of  his 
shares  of  stock,  it  was  with  a  view  of  pledging 
those  shares  with  him  for  his  indemnification, 
and  that  theofllcers  of  the  bank  had  a  know- 
ledge of  this  fact.  He  also  alleged  that  the 
power  of  attorney  was  granted  with  the  same 
view. 

The  directors  of  the  bank  filed  their  answer 
to  this  bill,  and  denied  any  knowledge  of  the 
object  for  which  the  certificate  of  shares  wai* 
obtained;  and  alleged  that  they  knew  nothintj 
of  any  claim  of  Laird  upon  those  shares,  until 
after  the  protest  of  Patton's  acceptance. 

The  court  below  made  a  decree  in  favor  of 
Laird,  that  the  bank  should  suffer  him  to  trans- 
fer the  shares  for  his  own  benefit,  and  have  an 
account  for  the  intermediate  profits. 

TRe  cause  was  argued  by  Swann  for  the 
appellants,  and  by  Jone^  for  the  respondent. 


Story,  J.,  delivered  the  opinion  of  the  court: 
♦The  principal  question  is,  whether,  [*303 
under  the  circumstances  of  this  case.  Laird,  the 
original  plaintiff,  has  a  right  to  a  transfer  from 
the  bank  of  the  fifty  shares  of  its  capital  stock, 
standing  in  the  name  of  Patton,  without  pay- 
ing the  acceptance  of  Patton;  or,  in  other 
words,  whether  Laird  has  a  priority  of  lien 
upon. these  shares.  By  the  11th  section  of  the 
act  of  incorporation  (act  of  18th  February,  1811, 
ch.  86),  it  is  enacted,  **  That  the  shares  of  the 
capital  stock,  at  any  time  owned  by  any  indi- 
vidual stockholder,  shall  be  transferable  onlv 
on  the  books  of  the  bank,  according  to  auch 
rules  as  may,  conformably  to  law,  be  estab- 
lished in  that  behalf,  by  the  president  and  di- 
rectors; but  all  debts  actually  due  and  payable 
to  the  bank  (days  of  grace  for  payment  being 
pa-ssed)  by  a  stdckholuer,  requesting  a  transfer, 
must  be  satisfied  before  such  transfer  shall  be 
made,  unless  the  president  and  directors  shall 
direct  to  the  contrary."    The  certificate,  issued 


stock  of  any  debtor  of  the  bank ;  and  If  it  claims 
more  than  is  due  the  stockholdermust  tender  what 
is  due,  in  order  to  put  the  bank  in  the  wronar.  Pier- 
son  V.  Bk.  of  Wash.,  3  Cranch,  C.  C.  363. 

The  Btock  of  a  corporation  in  Massachusetts  is  so 
within  I  he  powers  of  its  court?,  having:  all  parties 
before  them,  that  their  decree  will  transfer  the  title 
of  the  stock  to  a  third  person.  Sprag'ue  v.  Cocheco 
Man.  Co.,  10  Blatchf .  m. 

A  by-law,  requirinK  transfers  of  stock  to  be  made 
on  the  books,  may  be  waived  bv  a  corporation,  so 
that  purchaser  becomes  a  stockholder.  Upton  v. 
Burnham,  3  Biss.431. 

A  corporation,  orgtinized  ander  a  statute  which 
provides  that  the  stock  of  the  company  shall  bo 
transferable  in  such  manner  as  shall  t>e  prescribed 
by  the  by-laws  of  the  company,  has  power  to  make 
a  by-law  providing  that  no  transfer  of  stock  shall 
be  made  upon  the  books  of  the  company,  until  after 
payment  of  all  indebtedness  to  the  corporation 
from  the  person  in  whose  name  the  stock  stands  on 
its  books.  Prenderif  ast  v.  Bk.  of  Stockton,  2  Sawyer, 
108. 

In  Connecticut,  where  a  clause  is  found  in  the 
charter  or  by-laws,  to  the  effect  that  to  be  valid  and 
effectual,  it  is  held  that  the  transfer  of  stock  must 
be  refristered  on  the  company's  books;  the 
transfer  is  invalid  and  of  no  effect  for  any 
purpose,  unless  made  or  reiristered  on  such 
nooks.  Marl.  Man.  Co.  v.  Smith,  2  Conn.  544; 
5  Conn.  240;  Northrop  v.  Newton,  3  Conn,  544; 
Oxford  Co.  v.  Bunnel,  6  Conn.  562;  Shipman  v. 
i£tna  Ins.  Co.,  29  Conn.  245 ;  20  Conn.  144. 

In  other  states,  and  in  the  Supreme  Court  of  the 
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United  States,  the  rule  is  held  as  first  above  stated 
in  this  note.  Chateau  8p.  Co.  v.  Harris,  20  Mo.  3<fi ; 
(^onant  v.  Seneca  Bk..  1  Ohio  st.  208 ;  Sabine  v.  Bk. 
of  Woodstock,  21  Vt.  333 :  St.  Louis  Ins.  Co.  v.  Good- 
fellow,  0  Mo.  149. 

A  lien  upon  shares  of  a  stockholder  for  debts  due 
from  him  to  the  corporation  is  usually  (riven  by 
statute  or  act  of  incorporation  to  incorporatei] 
banking  companies,  and  Includes  not^  discounted, 
whether  due  or  not,  and  whether  stockholder  i^ 
liable  as  principal  or  indorser.  Utica  Bk.  v.  Small- 
ey,  2  Cow.  770;  Kogrersv.  Huntington  Bk.,  12  Serg. 
&  R.  77;  Grant  v.  Mech.  Bk.,  16  Senr.  &  R.  140; 
Sewall  V.  Lancaster  Bk.,  17  Serge  &  R.  93 ;  Don- 
ner  v.  Bk.  of  Zanesvllie,  Wright.  (O.)  477 ;  McDowell 
V.  Bk.  of  Wilmington,  1  Harr.  (Del.)  ?7;  Morgan  v. 
Bk.  of  N.  A.,  8  Serg.  &  R.  78;  Plymouth  Uk.  v.  Bk. 
of  Norfolk,  10  Pick.  464;  ChUd  v.  Hud.  Biiy  Co.,  2  P. 
Wms.  207;  Cunningham  v.  Ala.  Ins.  Co.,  4  Ala.  (N. 
S.)fl52. 

An  assignee  of  stock  cannot  acquire  any  rights 
against  the  corporation  superior  to  those  ptsses^sed 
by  the  assignor.  He  takes  it  subject  to  the  equity 
of  the  company  under  its  charter  and  by-laws. 
Mech.  Bk.  v.  N.  Y.  R.  Co.,  13  N.  Y.  509;  McCreadv 
V.  Rumsey,  0  Duer.  574;  Stebbins  v.  Fir©  Ins.  Co.,  3 
Paige.  350 ;  Arnold  v.  Suffolk  Bk.,  27  Barb.  421 ;  James 
V.  woodruff,  10  Paige.  641 ;  Reese  v.  Bk.  of  Com- 
merce, 14  Md.  271 ;  I^ferrill  v.  Call.,  15  Me.  428 ;  Skow- 
began  v.  Cutler,  49  Me-  315:  McLean  v.  Laf.  Bk.,  3 
McLean,  587 ;  St.  Louis  Ins.  Co.  v.  Ooodfellow,  9  Mo. 
149;  McDowell  v.  lik.  of  Wilmington,  1  Harr.  (Del.) 
27 ;  Tuttle  v.  Walton,  1  Ga.  43. 

See  note  on  this  subject  in  1  Potter  on  Corp.  842. 
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to  Patton  for  the  50  shares  held  by  him  (which 
is  in  the  usual  form),  declai'es  the  shares  to  be 
"transferable  at  the  said  bank,  bv  the  said 
Patton,  or  his  attorney,  on  surrendering  this 
certificate. "  No  person,  therefore,  can  acquire 
a  legal  title  to  any  shares,  except  under  a  reg:u- 
lar  transfer,  according  to  the  rules  of  the  bank: 
and  if  any  person  takes  an  equitable  assign- 
ment, it  must  be  subject  to  the  rights  of  the 
bank,  under  the  act  of  incorporation,  of  which 
he  is  bound  to  take  notice.  The  president  and 
directors  of  the  bank  expressly  deny  that  they 
have  waived,  or  ever  intended  to  waive,  the 
right  of  the  bank  to  the  lien,  for  debts  due  to 
tlie  bank,  by  the  form  of  the  certificate,  and 
394 ♦]  *lhat  they  ever  directed  any  transfer  to 
he  made  to  Patton  which  should  stipulate  to 
the  contrary.  Under  such  circumstances,  it 
must  be  held  that  the  shares  are  responsible 
for  the  debts  due  to  the  bank. 

The  next  inquiry  is,  whether  the  bank  has 
done  anything  to  deprive  itself  of  the  lien  upon 
the  shares  for  the  acceptance  of  Patton,  since 
the  same'  became  due,  and  to  let  in  the  equitable 
title  of  the  plaintiff  The  acceptance  Is  not  y^t 
paid ;  and  nothing  has  been  done  by  the  bank 
affecting  its  rights,  unless  the  subsequent  taking 
of  secunty  for  the  acceptance  from  Smith,  can 
be  construed  so  to  do.  Certainly  the  bank  had  a 
right  to  require  additional  security  from  the  in- 
dorserof  the  acceptance;  and  it  cannot  be  per- 
ceived upon  what  principles  this  can  be  construed 
an  extinguishment  of  its  lien  upon  the  shares  of 
the  acceptor.  A  creditor  may  lawfully  take  and 
hold  several  securities  for  the  same  debt  from 
his  joint  debtors;  and  he  cannot  be  compellable 
to  yield  up  either  until  his  debt  is  paid.  And 
in  this  case,  there  is  no  want  of  equity  in  hold- 
ing the  shares  of  Patton,  who  is  the  immediate 
debtor  to  the  bank,  liable  in  the  first  instance, 
rather  than  resorting  to  the  security  of  an  in- 
dorser,  who  is  only  liable  upon  the  default  of 
the  acceptor. 

The  decree  of  the  Circuit  Court  must  there- 
fore be  reversed,  and  the  bill  be  dismissed. 

Decree  aecardingly. 

Cited— 1  Pet.  309;  10  Pet.  614,  616:  3  How.  518;  4 
BbM.  231 ;  Taney,  331  ;1  Sum.  148;  10  Bank.  Reg. 
105 ;  13  Bank.  Ueg.  US ;  5  Dill.  76, 79. 


395*]  *[PRACTICE.] 

THE  UNITED  STATES  v.  BARKER. 

A  writ  of  error  does  not  lie  to  carry  to  this  court 
a  cMl  cause  which  has  been  carried  from  the  Dis- 
trict to  the  Circuit  Court  by  writ  of  error. 

The  United  States  never  pay  costs. 

Baldwin,  for  the  plaintiffs  in  error,  moved 
to  dismiss  the  writ  of  error  in  this  case,  as 
having  been  improvidently  allowed,  the  cause 
having  been  carried  up  from  the  District  to  the 
Circuit  Court  of  New  York  by  writ  of  error; 
and  according  to  the  former  decisions  of  this 
court,  a  writ  of  error  does  not  lie  to  carry  to 
this  court  a  civil  cause  which  has  been  carried 
from  the  District  to  the  Circuit  Court  by  writ 
of  error.* 

l.-Unlted  States  v.  Goodwin*  7  Cranoh,  108 ; 
United  States  v.  Gordon,  Id.  287 ;  The  United  States 
V.  Ten  Broek,  ante,  p.  248. 

Wheat,  2. 


Ogden,  for  the  defendant,  moved  for  costs 

Marshall,  Ch.  J.    The  United  States  never 
pay  costs. 

Writ  of  error  dimnmed  mtliout  costs.        .  - 
Cited— 12  Pet.  lU ;  U  Pet.  621 : 2  Wood.  &  M.  68. 


♦[common  law]  [*396- 

THELU8S0N  et  al.  f>.  SMITH. 

T.  broufrht  a  suit  afrainst  C.  in  the  Circuit  Court 
of  Pennsylvania,  which  was  referred  t<»  arbitrators ; 
an  award  was  made  in  favor  of  T.,  and  a  Judgment 
nisi  entered  on  the  30th  May,  1805 ;  exceptions  were 
filed,  overruled,  and  judfirmcnt  finally  entered  on 
the  15th  of  May.  1806.  On  the  22d  May,  18a7,  C.  ex- 
ecuted a  conveyance  of  all  his  estate  to  trustees, 
for  the  payment  (if  his  debts,  at  which  time  he  was 
indebted  to  the  United  States,  on  several  duty 
bonds  which  became  due  at  ditferent  periods  subse- 
auent  to  the  22d  May,  1805.  8ult»  were  brought  on 
the  bonds  a.«»  they  severally  became  due,  and  judg- 
ments obtained,  and  executions  issued,  under  which 
a  landed  estate  belonging  to  C.  was  levied  upon  and 
sold.  T.  brought  an  action  against  S.  (the  marshal 
of  the  district),  who  levied  the  executions,  to  re- 
cover so  much  of  the  funds  in  his  hands  as  would 
be  sufficient  to  satisfy  T*s  Judgment.  In  this  suit 
the  Jury  found  a  special  verdict  that  C.  was  insol- 
vent on  the  20th  May,  1805,  but  that  it  waa  not  no- 
toriously known ;  and  the  parties  agreed  that  on 
the  22d  May,  isa^  he  was  unable  to  mitisfy  all  his 
debts,  and  that  this  fact  should  bo  considered  part 
of  the  special  verdict. 

Held,  that  the  word  inmlvency^  mentioned  in  the 
duty  act  of  1790,  ch.  35,  sec.  45. ;  and  reT>eated  in  the 
act  of  1797,  ch.  74,  sec.  6,  and  of  1799,  ch.  128,  sec.  85, 
means  a  legal  insolvency,  which,  whenever  it  oc- 
curs, the  right  of  preference  arises  to  the  United 
States  as  well  as  in  the  other  specified  ca^es  to  which 
the  acts  of  1797  and  1799  have  extended  the  cases  of 
insolvency. 

But  if  before  the  right  of  preference  has  accrued 
to  the  United  Stat-es,  the  debtor  has  made  a  bona 
fid€  conveyance  of  his  estate  to  a  third  person,  or 
has  mortgaged  it  to  secure  a  debt,  or  if  his  property 
has  been  seized  under  an  execution,  the  property 
is  devested  out  of  the  debtor,  and  cannot  oe  made 
liable  to  the  United  States. 

A  Judgment  gives  to  the  Judgment  creditor  a  lien 
on  the  debtor's  lands,  and  a  preference  over  all  sub- 
sequent Judgment  creditors.  But  the  law  defeats 
the  preference  In  favor  of  the  United  States  in  the 
cases  specified  in  the  act  of  1799,  ch.  128,  sec.  63. 

*pRROR  to  the  Circuit  Court  for  the  [*397 
Xli  District  of  Pennsylvania. 
The  plaintiffs  in  error  instituted  a  suit  in  the 
Circuit  Court  for  the  District  of  Pennsylvania 
against  William  Cramraond,  which,  by  the 
agreement  of  the  parties,  and  the  order  of  the 
court,  was  referred  to  arbitrators.  An  award 
was  made  in  favor  of  the  plaintiffs,  and  a 
judgment  nm  was  entered  on,  the  20th  of  May, 
1805.  Exceptions  were  filed  and  overruled; 
and  a  judgment  was  finally  entered  on  the  15th 
of  May,  1806.  On  the  22d  of  May,  1805, 
Crammond  executed  a  conveyance  of  all  his 
estate  to  trustees,  for  the  payment  of  his  debts, 
at  which  time  he  was  indebted  to  the  United 
States,  on  several  duty  bonds,  which  became 
due  at  different  periods  subsequent  to  the  22d 
of  May,  1805.  Suits  were  instituted  on  these 
bonds  as  they  severally  became  due,  and  judg- 
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ments  were  obtained  and  executions  issued,  un- 
der which  a  landed  estate  belonging  to  Cram- 
mond,  called  Sedgely,  was  levied  upon  and 
sold. 

The  plaintiffs,  considering  this  property  as 
being  bound  by  their  prior  ludgment  of  the 
20th  of  May,  1805,  and  that  they  were  entitled 
to  be  first  satisfied  out  of  the  money  in  the  handu 
of  the  defendant  (the  marshal  of  the  court), 
which  he  had  raised  under  the  above  executions, 
issued  in  the  name  of  the  United  States,  they 
brought  this  action  to  recover  so  much  of  those 
funds  as  would  be  sufiicient  to  satisfy  their 
judgment. 

Lpon  the  trial  of  the  cause  in  the  Circuit 
Court,  the  jury  found  that  Crammond  was  in- 
398»]  solvent  on  the  ♦20th  of  May,  1805,  but 
that  it  was  not  notoriously  known;  subject  to 
the  opinion  of  the  court  upon  a  state  of  facts 
agreed  lietween  the  parties,  whether  the  plaint- 
iffs were  entitled  to  recover.  The  parties  fur- 
ther agreed  in  writing  that,  on  the  22d  of  May, 
1805,  Mr.  Crammond  was  unable  to  satisfy  all 
his  debts,  and  that  this  fact  should  be  consid- 
ered as  part  of  the  special  verdict.  The  other 
facts  referred  to  by  the  jury  are,  in  sub- 
stance, those  which  have  been  mentioned.  The 
Circuit  Court  gave  judgment  against  the  plaint- 
iffs below,  and  the  cause  was  brought  by  writ 
of  error  to  this  court. 

Hopkinaon,  for  the  plaintiffs  in  error.  1.  It 
is  now  settled  that  the  insolvency  of  a  debtor 
which  is  to  give  a  preference  to  the  United 
States  over  the  other  creditors,  must  lie,  not  a 
mere  inability  to  pay  debts,  but  a  legal  in- 
solvency, testified  by  some  act  of  notoriety. 
The  question  is,  whether  the  United  States 
were  entitled  to  a  priority  of  payment,  out  of 
this  real  estate,  over  a  Judgment  rendered  pre- 
vious to  the  act  of  insolvency,  with  which,  and 
by  virtue  of  which,  the  right  of  priority 
originated  and  attached.  Whatever  may  be 
the  nature  and  effect  of  the  priority  given  by 
the  acts  of  Congress  to  the  United  States,  it 
has  been  distinctly  decided  that  it  is  not  a 
lien  ;^  and,  therefore,  it  is  said,  that  a  convey- 
ance shall  not  be  defeated  by  it,  which  would 
be  to  ^ive  it  the  effect  of  a  lien.  It  is  clear 
the  legislature  did  not  consider  the  preference 
390.*J  given  to  the  ♦United  States  to  have 
the  force  of  a  lien  on  the  real  estate  of  the 
debtor,  because  the  act  of  1798,  ch.  88,  sec. 
15,  expressly  gives  to  the  United  States  a  lien 
on  the  real  estate  of  supervisors  and  other 
revenue  oflicers,  from  the  time  of  the  com- 
mencement of  the  suit  against  them.  Cer- 
tainly it  cannot  be  imagined  the  United  States 
intended  to  have  a  less  security  against  the  de- 
linquency of  their  revenue  officers  than  in  the 
case  of  ordinary  debtors;  on  the  contrary,  it  is 
unquestionable  that  by  the  law  of  1798  they 
intended  to  increase  their  security  against  tlieir 
revenue  officers;  and  yet,  if  the  mere  right  of 
priority  has  the  force  and  effect  now  contended 
for,  the  law  of  1798  was  not  only  unneces- 
sary, but  has  really  diminished  the  security  for 
the  payment  of  moneys  collected  by  ana  due 
from  these  officers.  That  law  limits  the 
responsibility  of  the  real  estate  to  the  com- 
mencement of  the  suit ;  whereas,  the  responsi- 
bility   now    claimed    under   the    privilege  of 
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preference,  has  no  limit.  Should  it  be  an- 
swered to  this,  that  under  the  law  of  1798  the 
United  States  are  made  secure  even  against 
conveyances  and  mortgages  subsequent  to  the 
commencement  of  their  suit,  still  it  shows  that 
the  legislature  considered  a  lien  on  the  real 
estate  of  the  debtor  as  something  of  a  nature  and 
effect  higher  and  better  than  the  mere  priority 
they  before  enjoyed;  and  if  it  be  so,  it  must 
hold  the  same  rank  in  the  hands  of  a  citizen, 
and  be  considered  superior  to  the  priority  of 
the  United  States;  especially  when  that  prior- 
ity attached  after  the  lien  was  in  full  force  and 
operation  on  the  real  estate  of  the  debtor.  If 
any  argument  may  be  drawn  from  the  reason- 
ing of  ♦the  counsel  of  the  United  r*400 
States  in  other  cases,  where  the  same  dbctrine 
was  agitated,  it  will  be  found,  that  in  the  case 
of  The  United  States  v.  Fudier  and  oOierB,*  it 
was  expressly  declared  that  this  priority  was 
not  claimed  with  the  creation  of  the  debt,  nor 
while  the  debtor  remained  master  of  his  own 
property;  and  such  is  now  the  admitted  law. 
It  follows,  then,  that  in  the  present  case  the 
right  of  the  United  States  did  not  come  into 
being  until  the  execution  of  the  assignment  on 
the  22d  of  May ;  and  unless,  therefore,  it  h&s  a 
I  retrospective  force  and  operation,  it  cannot 
destroy  or  disturb  a  judgment  entered  on  the 
20th  of  May,  vesting  an  important  and  recorded 
right  in  the  plaintiffs.  Supposing,  then,  that 
a  mere  right  of  priority  of  payment  could,  in 
any  case,  overreach  a  bona  fide  judgment,  in 
relation  to  the  real  estate  of  the  debtor,  bound 
by  that  judgment,  when  the  priority  consti- 
tutes no  lien  upon  it;  still,  the  question  re- 
mains, whether  a  subsequent  right  acquired  by 
the  United  States  am  have  a  retrospective 
operation  so  as  to  overreach  and  defeat  a  prior 
right  vested  fully  and  fairly  in  a  citizen.  To 
permit  this,  is  so  contrary  to  all  practice  and 
equity,  and  to  the  general  policy  of  the  law, 
that  the  court  will  not  sanction  it,  unless 
bound  by  the  most  clear  and  imperious  author- 
ity. What,  then,  is  the  provision  of  the  act  of 
Congiess  under  which  this  high  and  extra- 
ordinary privilege  is  claimed?  After  the  de- 
cisions that  have  taken  place  on  this  subject, 
we  are  warranted  in  saying  that  nothing  is 
given  but  a  priority  or  preference  ♦of  [^40 1 
payment  to  the  United  States,  in  case  of  the  in- 
solvency of  their  debtor;  but  no  lien,  general  or 
specific,  on  any  part  of  his  property;  nothing 
which  interferes  with  his  control  over  tliat 
property;  which  prevents  his  selling  it  alto- 
gether; or  pledging  it  for  a  debt;  or  exercising, 
bona  fide,  any  of  the  usual  acts  of  ownership  in 
relation  to  it.  A  man  may  be  a  debtor  to  the 
United  States,  and  lawfully  do  all  these  thingfi 
to  the  moment  of  his  legal  insolvency;  he  may 
do  them  when  he  is  actually  insolvent;  that  Is, 
unable  to  pay  all  his  debts.  In  Ths  United 
Stated  V.  FUher*  this  priority  is  dccIarcKl  not 
to  affect  a  purchaser.  In  Wall.  Rep.,  22,  a 
particular  assignee  is  protected.  In  Tke  JJniMl 
States  V.  IIoo^  a  mortgagee  in  trust,  as  well  as 
a  mortgagee  generally.  Then,  on  what  prin- 
ciple of  law,  of  justice,  or  equity,  should  not  a 
judgment  receive  the  same  favor  and  protec- 
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tion?  2.  In  PennBylyania  a  jiid.s:ment  has 
always  been  considered  a  higher  and  better  se- 
curity than  a  mortgage;  inasmuch  as  it  has 
been  supposed  to  give  the  same  fixed,  im- 
movable lien,  on  ail  the  real  estate  of  the 
debto<  which  a  mortgage,  which  is  also  but  a 
security  for  the  payment  of  a  debt,  gives  on  a 
.specified  part  of  it  There  is  no  event  on 
which,  and  no  means  by  which,  the  mortgagee 
<»n  torn  this  conditional  into  an  absolute  con- 
veyance. If  the  money  is  not  paid,  he  must 
proceed  to  obtain  a  judgment  on  his  mortgage; 
to  take  Uie  mortgaged  premises  in  execution ; 
to  sell  them  by  the  process  and  officer  of  the 
402*]  court;  from  whom  ho  must  receive  *his 
<]ebt,  interest,  and  costs,  and  the  surplus  be- 
longs to  tiie  debtor,  as  in  the  sale  of  any 
other  property  taJken  in  execution  for  the  satis- 
faction ox  a  JudCTient.  On  what  principle  can 
it  be  maintain^  that  every  act  of  a  debtor 
over  his  real  estate  in  favor  of  a  purchaser,  or 
<;reditor,  shall  be  available  against  this  prefer- 
ence of  Uie  United  States,  except  the  most 
solemn  of  all  acts — a  public  recorded  judgment? 
That  this  priority  is  not  a  lien  on  the  property 
of  the  debtor  has  been  expressly  decided;  and, 
for  this  reason,  it  is  not  permitted  to  disturb  a 
purchaser  or  mortgagee;  it  is,  therefore,  some- 
thing less,  in  the  estimation  of  tlie  law.  than  a 
lien;  how,  then,  can  it  overthrow  the  firmest  of 
-all  liens — a  judgment  duly  rendered?  If  a 
debtor,  by  a  particular  assignment,  should  ap- 
propriate his  real  estate  to  pay  a  debt,  or  a 
number  of  debts,  the  United  States  could  not 
defeat  the  appropriation  by  their  claitn  to  u 
preference;  and  yet  when  he  makes  the  same 
appropriation  by  a  judgment,  or,  what  is  per- 
haps stronger,  the  law  does  it  for  him,  ana  he 
^^rtainlj  aJso  intends  to  doit,  the  appropriation 
is  invalid  and  ineffectual  against  the  claim  of 
the  United  States,  resting  on  a  priority  arising, 
perhaps,  years  after  the  appropriation  was  thus 
solemnly  made,  and  on  the  faith  of  which  the 
innocent  creditor  may  have  trusted  his  all. 
Another  strange  consequence  and  incon^uity 
i^rows  out  of  this  doctrine,  so  pregnant  with  in- 
convenience and  injustice.  A  judgment  has 
unquestionable  preference  over  a  subsequent 
conveyance,  assignment,  or  mortgage.  The 
priority,  then,  of  the  United  States,  shall 
403*J  *not  affect  the  conveyance,  an  assign- 
ment, or  a  mortgage,  but  it  shall  destroy  that 
which  is  greater  than  them  all.  It  overthrows 
the  stronger  security,  while  it  cannot  avail 
against  the  weaker.  Further,  when  a  debtor 
iiMs  secured  the  debt  by  a  judgment,  is  it  not  a 
^)UQd  principle  that  he  cannot  impair  the  se- 
curity of  his  creditor  by  any  subsequent  act  of 
his  own,  by  any  contract  or  conveyance  he 
may  afterwards  make?  How,  then,  can  he  do 
"^o  by  a  bond  given  to  the  United  States,  by  a 
contract  afterwards  made  with  them?  8.  The 
only  distinction  that  can  be  drawn  between  a 
judgment  and  a  mortgage  is,  that  the  latter  is 
siiid  to  be  a  specific,'  and  the  former  a  general 
lien;  or,  in  other  word$,  the  one  covers  the 
^'hole,  and  the  other  but  a  part  of  the  real  es- 
tate of  the  debtor.  This  has  always  been  con- 
sidered a  circumstance  to  the  advantage  of  the 
judgment;  and  it  is  by  a  singular  course  of  ar- 
iTument  it  should  be  now  discovered  to  be  pre- 
<'iMely  otherwise.  In  the  first  place  it  may  be 
UHked,  why  should  either  a  general  or  specific 
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lien  or  right  be  overreached  by  a  subsequent 
right?  and  why  should  not  the  one  as  well  as 
the  other?  There  is  no  difference  in  justice  or 
in  law.  A  general  lien  at  law  is  just  as  ^ood 
and  effectual  as  a  specific  lien.  In  eqmty  a 
general  lien  is  sometimes  made  to  yield  to  an 
equity  which  would  not  disturb  a  specific 
lien;  as  in  the  case  where  one  agrees  to  pur- 
chase, and  pays  money  on  the  contract,  he  has 
been  permitted  to  prevail  against  a  judp:ment, 
but  not  against  a  mortgage.  But,  in  this  case, 
the  purchaser  must  succ^  on  his  equity;  for 
if  he  has  none,  *as  if  he  has  paid  a  de-  [*404 
fective  consideration^  he  will  not  prevail 
against  a  judgment.*  Further,  the  payment, 
or  advance  of  money,  must  have  been  on  the 
specific  land,  to  give  the  equity  to  his  claim. 
Have  the  United  States  any  such  equity  in  this 
case?  They  have  no  equity  of  any  sort;  they 
have  advanced  nothing;  they  have  trusted 
nothing  on  the  faith  of  this  land ;  on  the  con- 
trary, the  plaintiffs  have  advanc^  their  money 
on  the  faith  of  it:  money  is  often  lent  and  no 
other  security  is  taken  for  it  than  a  judgment. 
But  the  claim  of  the  United  States  is  placed 
mainly,  if  not  wholly,  on  the  words  of  the  act 
of  Congress.  What,  then,  is  to  be  found  there 
which  recognizes  any  distinction  between  the 
rights  of  a  general  and  specific  lien?  There  is 
nothing.  The  mortgagee  has,  therefore,  been 
excepted  on  general  principles  of  law  and  jus- 
tice; and  the  same  principles  afford  an  equal 
protection  to  the  judgment  creditor.  4.  The 
acts  of  Congress  state  particular  occurrences — 
insolvency  for  instance — from  the  happening  of 
which  the  United  States  shall  have  a  priority  of 
payment  over  other  creditors,  out  of  the 
property  of  the  debtor;  out  of  the  property 
which  he  has  at  the  time  of  the  happening  of 
the  fact,  which  ^ves  the  right;  at  the  time  of 
the  insolvency,  m  the  present  case.  This  is 
the  origin,  the  commencement,  the  creation  of 
the  right,  even  of  priority;  and  there  is  nothing 
in  an^  of  the  acts  of  Congress  to  give  a  retro- 
spective operation  to  this  right,  by  which  it 
shall  ^overreach  other  rights  previously  [*405 
vested.  And  as  there  is  nothing  in  the  words 
of  the  act  to  produce  this  effect,  neither  is 
there  anything  in  the  legal  nature  of  the  prior- 
ity to  do  it,  inasmuch  as  the  court  has  decided 
it  is  no  lien;  arid  that  it  has  no  power  to  disturb 
a  previous  conveyance  or  mortgage.  The  law 
enacts  that  in  all  cases  of  insolvency  where  the 
estate  in  the  hands  of  the  assignee  shall  be  in- 
sufficient to  pay  all  the  debts  due,  the  debts 
due  to  the  United  States  shall  be  first  satisfied. 
And  any  assignee  who  shall  pay  any  debt  due 
by  the  insolvent,  out  of  his  estate  and  effects, 
until  the  debts  due  to  the  United  States  are 
satisfied,  shall  be  answerable  in  his  own  person 
and  estate.  But  what,  properly  and  legally 
speaking,  is  the  estate  of  the  insolvent,  in  the 
hands,  that  is,  at  the  disposal  of  the  assignee? 
Surely  nothing  but  the  interest  which  remains 
in  him  after  discharging  incumbrances  legally 
imposed  upon  it.  5.  But  it  is  said  the  assignee 
shall  not  pay  any  debt  before  that  of  the 
United  States  is  satisfied ;  and  that  a  judgment 
is  a  debt,  and,  therefore,  to  be  postponed.  I 
would  rather  say  a  judgment  is  the  security,  or 
means  to  enforce  the  payment  of  a  debt,  than 
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that  it  is  the  debt.  But  if  it  be  a  debt,  it  is 
also  something  more  than  a  debt;  it  is  a  debt 
accompanied  oy  alien  to  secure  its  payment; 
and  the  question  is  not  whether  the  debt  shall 
be  postponed,  but  whether  the  lien  shall  be 
defeated.  So  the  money  secured  to  be  paid  hy 
a  mortgage  is  a  debt,  appearing,  and,  indeed, 
created  by  a  bond  referred  to  in  the  mortgage. 
The  difference  between  the  cases,  then,  is  only 
406*j  this,  *that  the  one  is  a  debt  secured  by 
a  judgment  binding  all  the  real  estate  and  the 
other  IS  a  debt  secured  by  a  mortgage  binding 
a  part  of  that  real  estate.  The  supposed  dis- 
tinction between  a  general  and  specific  lien  has 
no  influence  on  this  point  in  the  case ;  and  if  a 
judgment  is  to  be  cut  out  on  the  effect  of  the 
words  "any  debt,"  in  the  act  of  Congress,  I 
know  not  what  is  to  save  a  mortgage.  It 
seems  to  be  obvious  that  the  law,  when  it 
speaks  of  debts  to  be  postponed  to  the  United 
States,  relates  only  to  the  case  of  a  mere  debt, 
standing  on  its  own  strength  and  security,  and 
never  intended  to  interfere  with  any  collateral 
or  additional  act  done  in  relation  to  the  debt, 
which  gives  a  new  right  to  the  creditor;  but 
« that  right,  whatever  it  may  be,  shall  have  its 
full  and  fair  legal  operation  and  efficacy.  If, 
then,  the  debtor  has  pledged  his  property,  or 
given  a  lien  upon  it,  or  anv  part  of  it,  it  was 
never  intended  to  disturb  this  right.  By  tak- 
ing preference  of  a  mere  debt,* no  injustice  is 
done;  at  least,  no  rights  are  destroyed;  because 
the  debtor  himself  might  have  done  the  same  in 
favor  of  any  creditor,  having  it  in  his  power  to 

five  preferences;  and  every  creditor  knowing 
e  has  this  power  cannot  complain  if  it  is  exer- 
cised. On  this  construction,  therefore,  the 
act  of  Congress  brings  no  loss  upon  the 
creditor  but  what  he  knew  he  was  exposed  to, 
and  consented  to  take  the  chance  of,  when  he 
trusted  his  debtor.  There  is  a  clear  distinc- 
tion between  taking  priority  of  payment  of  a 
debt  and  overthrowing  a  security,  a  lien,  a 
pledge,  general  or  specific,  given  for  the  pay- 
ment of  the  debt. 

407*  ]  *  Jones,  contra.  1.  This  case  is  with- 
in the  very  terms  of  the  65th  section  of  the  act 
of  March  2,  1799,  ch.  128,  for  collection  of 
duties.  The  debt  was  due  by  bond  for  duties; 
the  debtor  was  insolvent,  as  well  in  fact  as  in 
law,  according  to  the  legal  intendment  of  in- 
solvency as  explained  in  that  section ;  his  as- 
signees, finding  the  estate  in  their  hands  insuf- 
ficient to  pay  all  the  debts,  have  first  satisfied 
that  due  to  the  United  States,  pursuant  to  the 
strict  injunctions  of  the  law,  and  under  the 
peril  of  being  chargeable,  in  their  own  persons, 
with  the  debt.  The  term  first,  in  the  section, 
relates  simply  to  the  antecedent  *'all  debts." 
Then  the  debt  due  to  the  United  States  shall 
be  satisfied  first  of  all  debts;  without  distinction 
of  the  quality  or  dignity  of  the  other  debts, 
whether  of  record  by  specialty  or  simple  con- 
tract. So  the  assignees  are  prohibited  from 
paying  any  debt  (without  exception)  before 
that  due  the  United  States,  at  the  peril  of  being 
personally  chargeable.  The  principle  upon 
which  this  court,  in  the  case  of  7  he  United 
States  y.  Hooe^  construed  the  assignment  of 
property  mentioned  in  another  clause  of  this 
section,  to  intend  an  assignment  of  all  the  debt- 
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or's  property,  applies  more  directly  and  forcibly 
to  give  the  United  States  a  preference  over  all 
debts,  without  exception;  indeed, it  can  scarcely 
be  called  a  construction,  but  a  plain  reading. 
The  plaintiffs  contend  that  one  spiecies  of  debt^ 
a  judgment — still  maintains  its  former  dignity 
and  rights  unimpaired;  that  they,  as  ju(U;S[ient 
creditors,  ought  to  have  been  *pref erred  [*408 
to  the  United  States.  Before  that  pretension 
can  be  sustained,  the  plaintiffs- must  bring  their 
case  within  some  exception  of  the  law,  either 
express  or  necessarily  implied.  The  former  is 
out  of  the  question ;  for  the  directions  of  the 
law  are  unqualified,  and  without  exception.  If 
there  be  any  such  implied,  it  must  be  so  latent, 
and  is  to  be  inferred  only  from  such  remote 
premises,  and  by  so  refined  and  subtle  a  procesa 
of  reasoning,  as  would  present  a  strange 
anomaly  in  legislation.  Surely  there  is  no  de- 
fect of  conzruity  or  precision  imputed  by  the 
counsel  on  the  other  side  to  our  construction  of 
the  law  which  is,  in  any  degree,  comparable  to 
that  of  leaving  so  important  and  prominent  an 
exception  from  plain  and  positive  terms  of  en- 
actment, to  be  discovered  only  by  the  "optics 
keen"  of  the  few  rifted  intellects  capable  of 
deep  research  and  abstruse  deductions.  As  re- 
gards the  great  body  of  the  community,  such  a 
inode  of  legislation 'would  be  as  unreasonable 
as  that  of  the  Roman  despot,  who  posted  his. 
edicts  so  high  that  they  could  not  be  read,  and 
then  punished  his  subjects  for  their  involuntary 
disobedience.  2.  No  exception  of  one  descrip- 
tion of  creditor,  any  more  than  another,  is 
either  expressed  or  implied.  'Tis  true  that  the 
debt  due  to  the  United  States  can  only  besatisfi^ 
out  of  the  property  of  the  debtor  himself,  ac- 
cording to  the  terms  of  the  law ;  consequently, 
there  is  no  necessity  for  any  constructive  or  im- 

Elied  exception  from  the  general  terms  of  the 
iw;  in  order  to  save  property  in  the  hands  of 
a  b(ma  fide  purchaser  from  being  subjected  to 
*the  payment  of  the  vendor's  debts,  it  [*409 
is  excluded  ex  ri  termini,  nor  could  it  have  been 
brought  within  the  purview  of  the  law  without 
a  substantive  and  positive  provision  to  that  ef- 
fect.    A  mor^agee  is  a  purchaser;  the  estate 
is   devested  irom    the  mortgageor,  to  whom 
nothing  remains  but  an  equity  of  redemption, 
and  to  that  equity  of  redemption  must  the 
United  States  resort  for  satisfaction.     A  Judg- 
ment, on  the  contrary,  operates  no  devestureof 
property  till  carried  into  actual  execution ;  and 
the  debtor  has  ihejus  disponendi  as  completely 
after  judgement  as  before,  except  that  the  pur- 
chaser takes  eum  onere,  subject  to  the  general 
lien  created  by  the  prior  judgment.    That  lien 
vests  no  specific  interest  or  estate  in  the  creditor ; 
but  is  nothing  more  than  an  outstanding  claim 
(which  may  or  may  not  be  enforced)  to  have 
the  judgment  satisfied  out  of  the  estate;  let  the 
judgment  be, in  any  manner  released  or  satisfied, 
and  the  lien  is,  tjpM^/a^to,  dissolved;  the  estate  of 
the  vendee  is  instantly  discharged  and  exonerated 
from  the  claim,  without  any  act  whatever  pro- 
ceeding from  the  creditor  of  the  vendor  to  the 
vendee.  The  mortgagee  trusts  the  mortcageor, 
upon  the  faith  of  a  contract  which  specifically 
vests  in  him,  the  estate  of  the  debtor,  as  a  col- 
lateral security  for  the  debt ;  the  judgment  credit* 
or,  on  the  contrary,  stands  upon  his  legal  rights, 
has  trusted  nothing  to  the  faith  of  contracts, 
and  has  gained  nothing  by  contract;  his  advan- 
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Uige,  whatever  it  be,  is  gained  by  sheer  coercion 
upon  bis  debtor,  and  by  mere  operation  of  law. 
To  the  mere    operation  of  law,  therefore,  let 
him  look  for  his  security.     The  principle  of  af- 
410*]  fording  *greater  protection  to  rights 
jawing  out  of  bona  fide  contracts  than  to  those 
acquired  by  mere  operation  of  law,  is  not  con- 
fined to  the  cases  or  general*  and  specific  liens 
as  differently  affected  by  the  principle  of  rela- 
tion incident  to  a  state  of  bankruptcy,  or  by  a 
prior  equity ;  for  it  is  a  settled  rule  of  equity  to 
afford  relief  as  against  assignees  coming  mto 
the  legal  estate  by  operation  of  law ;  when  relief 
would  be  refused  as  against  assignees  or  purchas- 
ers under  contract  for  valuable  consideration.  3. 
In  onler  to  ascertain  the  state  of  insolvency,  in 
the  life-time  of  the  debtor,  upon  which  the  pre- 
ference of  the  United  States  is  to  be  enforced, 
three  tests  are  adopted,  any  one  of  which  is 
sufficient;  and  all  of  which  must  be  presumed 
eqiul   between    themselves:    Ist.  An    assign- 
ment of  property  for  the  benefit  of  creditors, 
at  a  time  when  tlie  debtor  has  not  sufficient  for 
the  payment  of  all  his  debts.  2d.  His  abscond- 
ing, concealment,  or  absence,  followed  by  at- 
tachment of  his  effects;  and,  8d.  An  act  of  legal 
bankruptcy  committed.    This  last  (inasmuch  as 
the  t)ankrupt  law  of  the  United  States  was  not 
passed  till  afterwards)  is  presumed  to  compre- 
hend, as  well  acts  of  legal  bankruptcy  or  in- 
solvency under  state  laws  as  under  the  subse- 
quent act  of  Congress.     Now,  it  must  be  pre- 
sumed that  Congress  intended  all  those  enumer- 
ated instances  of  insolvency  to  be  equivalent; 
and  to  be  followed  by  precisely  the  same  conse- 
quences in  relation  to  the  rights  of  the  United 
States.    Then,  if  the  debtor  had- become  insol- 
vent under  the  law  of  Pennsylvania,  ever  so 
long  after  the  rendition  of  judgment,  the  prior 
41 1*]  lien  would  have  been  overreached  *and 
annulled  by  relation,  and  all  the  creditors  re- 
duced to  a  perfect  equalitv;and  such,  also,  un- 
questionably would  have  been  the  case  under 
the  bankrupt  law  of  the  United  States.     In 
either  case,  could  the  preference  of  the  United 
States  over  all  the  creditors,  thus  reduced  by 
operation  of  law  to  perfect  equality,   admit  of 
doubt?    A  substantial  distinction  between  the 
consequences  attached  to  "an  act  of  legal  bank- 
ruptcy," and  those  attached  to  any  other  of  the 
equivalent  acts  of  insolvency  enumerated  in  the 
(V)th  section,  is  altogether  inconceivable.     The 
enumeration  among  those  acts,  of  attachments 
against  absconding  debtors,  shows  what  little 
regard  was  had  to  the  strongest  of  all  liens  pro- 
duced by  mere  process  of  law,  and  not  arising 
u-contractu,  in  the  nature  of  a  bona  fide  aliena- 
tion of  property.    4.  As  to  the  argument  that 
has  been  so  much  pressed  to  prove,  that  be- 
cause the  preference  of  the  United  States  does 
not  overreach  these  conveyances  and  incum- 
brances, it  is  not  in  the  nature  of  a  lien  created 
with  the  debt  ab  initio;  it  may  be  safely  admit- 
ted (and  indeed  it  is  now  settled)  tliat  it  is  not, 
technically  speaking,  a  lien ;  yet  the  inference 
that  it  is  therefore  less  than  a  lien  is  not  so 
obvious.    The  legislature,  when  it  is  contem- 
plated to  defeat  one  lien,  is  under  no  necessity 
to  effect  the  object  through  the  instrumentality 
of  another  lien.     Nor  is  there  anything  absurd 
or  incongruous  in  making  that    paramount, 
which,  according  to  pre-existing  rules  of  posi- 
tive institution,  was  inferior.    It  is  perfectly 
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competent  for  the  legislature  to  exalt  the  hum- 
ble, and  humble  the  exalted;  and  to  declare  the 
less  to  be  *greater,  when  the  relative  [*4 1 2 
magnitudes  of  the  two  objects  are  not  from  the 
nature  of  things,  but  the  mere  creatures  of  law. 
Then,  whatever  success  may  attend  the  effort  to 
establish  a  specific  difference  between  a  lien, 
technically  so  called. and  the  right  of  preference 
claimed  by  the  United  States,  the  law  is  express 
that  the  latter  shall  prevail  to  place  the  United 
States  first  in  the  order  of  payment  of  all  debts. 
It  may  have  been  deemed  adequate  to  all  the  pur- 
poses of  reasonable  secyrity,  without  attaching 
any  specific  lien  upon  the  debtor's  property, 
that  every  person  who  happens  to  be  charged, 
either  ministerially  or  under  trust,  with  the  ad< 
ministration  of  the  insolvent's  effects,  is  bound, 
at  his  peril  to  regard  the  established  prefer- 
ence in  favor  of  the  United  States.  5.  It  is  ob- 
jected that  our  construction  gives  the  United 
States  a  more  extensive  and  coercive  remedy 
against  an  ordinary  debtor  for  liuties  than  was 
deemed  necessary  against  defaulting  super- 
visors and  other  oflScers  of  the  revenue,  upon 
whose  estates  the  lien  commences  only  with  the 
commencement  of  the  suit,  according  to  the 
provisions  of  the  act  of  1798.  This  objection 
would  be  entirely  inconclusive  if  it  were  well 
founded;  but,  in  truth,  it  has  no  foundation; 
for  not  only  is  the  commencement  of  suit  made 
equivalent  to  attachment  by  the  law  of  1798, 
and  any  alienation  whatever  of  the  defaulting 
officers'  estate  thenceforth  prevented;  but  that 
is  cumulative  on  the  general  preference  secured 
to  the  United  States,  by  the  5th  section  of  the 
act  of  the  8d  of  March,  1797,  oh.  74.  6.  The 
distinction  insisted  on  between  a  mere  debt 
and  a  debt  accompanied  by  a  lien — between 
^postponing  a  debt  and  defeating  a  [*413 
lien — is  conceived  to  be  utterly  unsubstantial. 
The  general  lien  incidental  to  a  judgment  is  the 
means  of  securing  to  the  judgment  creditor  a 
preference  over  other  creditors.  Take  awav  his 
preference,  postpone  him  to  another  creditor, 
and  all  the  incidents  by  which  his  preference 
was  secured  are  necessarily  destroyed. 

InfferwU,  on  the  same  side.  1.  The  court  will 
not  fail  to  pei-ceive  that  the  question  involved 
in  this  case  arises,  not  out  of  the  obnoxious  act 
of  the  8d  of  March,  1797,  ch.  74.  the  5th  sec- 
tion of  which  gives  universal  and  unqualified 
preference  to  the  government  "  where  any  rev- 
enue ofi[lcer  or  other  person  becomes  inaebted 
to  the  United  States,  by  bond,  or  otherwise," 
but  out  of  the  act  of  the  2d  of  March.  1799, 
ch.  128,  which  affords  oriority  to  the  govern- 
ment over  individual  creditors,  only  in  the  case 
of  customhouse  bonds  and  duties.  Even  the 
constitutionality  of  the  law  of  1797  has  been 
questioned,  though  always  maintained ;  and  its 
policy  has  been  the  theme  of  severe  animadver- 
sion. But  the  constitutionality  of  the  law  of 
1799  has  seldom,  if  ever,  been  drawn  into 
doubt;  and  its  policv  is  sufl^ciently  obvious. 
Government  could,  if  it  would,  exact  payment 
of  duties  in  money,  or  in  a  portion  of  the  arti- 
cle imported,  at  the  time  of  importation,  instead 
of  bonding  the  duties  for  future  and  contingent 
liquidation.  For  the  accommodation  of  mer- 
chants, the  62d  section,  at  their  option,  substi- 
tutes bonds  giving  time,  on  security,  for  pay- 
ment, instead  of  exacting  it  on  the  permit  to 
land,  and  delivery  of  the  goods;  for  which  in- 
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414*]  dulgence  *lhc  priority,  asserted,  with 
notice  to  all  the  world,  by  the  same  law,  is  noth- 
ing more  than  a  fair  and  reasonable  equivalent. 
This  priority  has  been  established  by  law  ever 
since  the  present  government  of  the  United 
States.  The  acts  of  the  31st  of  July.  1789,  ch. 
5;  of  the  4th  of  August,  1790,  ch.  36,  sec.  45; 
ofthe2dof  March,  1792.  sec.  18;  and  of  the  2d 
of  March,  1799,  ch.  128,  sec.  65,  havj  main- 
tained it  in  an  interrupted  series  of  legislation, 
uniformly  sustained  by  this  court,  and  by  the 
state  courts.^  2.  The  question  in  the  case  in 
controversy  is,  whether  an  individual  judgment 
creditor,  without  execution,  and,  of  course,  hav- 
ing nothing  in  possession,  nor  by  si^ecific  lien, 
is  entitled  to  a  preference,  priority,  and  advan- 
tage, superior  to  that  '*  reserved  and  secured," 
by  the  act  in  question,  to  the  public.  The 
Sedgely  estate,  in  dispute,  was  taken  in  execu- 
tion at  the  suit,  and  by  the  marshal  of  the  Unit- 
ed States,  before  Thelusson  could  levy  his  exe- 
cution. The  controversy,  therefore,  is  between 
a  foreign  individual  creditor,  who  never  had, 
and  never  could  have,  possession  of  the  proper- 
ty, and  who  is  fortitied  with  no  particular  or 
specific  lien  against  it,  on  the  one  hand;  and 
the  United  States  on  the  other  hand,  from 
whose  custody  and  possession  he  alleges  a  supe- 
rior right  to  take  it,  notwithstanding  their  stat- 
utory jpriority  of  apparent  right,  and  their  legal 
415*J  *priority  of  actual  possession.  The 
whole  effect  of  the  private  creditor's  judgment, 
at  all  events,  goes  no  further  than  to  ascertain 
his  debt,  and  give  him  a  general,  not  a  specific 
lien.  Upon  this  judgment  there  could  be  no 
execution  till  on  the  quarto  die  post,  to  wit,  on 
the  24th  May;  and  in  that  interim,  to  wit,  on 
the  22d  May,  the  general  assignment  took  effect ; 
intercepted  the  operation,  destroyed  all  the  ad- 
vantages of  the  judgment,  and  created  the  very 
case  which  the  law  provides  for.  3.  According 
to  the  law  of  Pennsylvania,  a  judgment  credi- 
tor, without  execution  executed,  is  entitled  to 
come  in  only  as  a  simple  contract  creditor.' 
And,  in  fact,  a  judgment  is  considered  as  no 
more  than  a  debt  deprived  of  all  attributes  of 
lien,  and  merely  put  in  a  course  of  distribution.' 
These  decisions,  then,  dispose  at  once  of  all  the 
argument  that  is  introduced  upon  the  general 
doctrine  of  the  dignity  of  judgments;  and  serve, 
moreover,  to  show  the  fallacy  of  many  of  the 
ingenious  difficulties  w^ith  w^hich  the  opposite 
counseFs  view  of  the  subject  would  embarrass 
the  determination  of  the  Circuit  Court.  The 
practice  of  the  law  does  not  conform  to  the  the- 
ory he  imputes  to  it.  The  ludgment  binds  the 
land — as  whose  property?  As  the  debtor's.  But 
the  mortgage  transfers  the  proprietary  interest 
to  the  mortgagee;  and  though,  in  point  of  rela- 
tive rank  or  dignity,  the  judgment  creditor  may 
conceive  himself  entitled-  to  the  first  place,  yet 
416*]  certainly  the  mortgagee  *i8  much  better 
fortified  against  the  law  in  (question ;  because,  in 
the  one  case,  the  proi)erty  is  still  in  the  original 
debtor,  liable  to  the  future  operations  of  a  judg- 
ment ;  whereas,  in  the  other  case,  the  property 

1.— United  States  v.  Fisher  etal..  3  Cranch,  3S8; 
Uuited  Htates  v.  Hooe,  3  Cranch,  7:^ ;  HarrlnoD  v. 
8UTry.  ct  al..  5  Craneh,  280 ;  Prince  v.  Bartlett,  S 
Cranch,  431 ;  M'Clean  v.  Kanktn  etal.,  3  Johns.  Uep. 
;»5 ;    Tinker  v.  Smith,  2  Day's  Hep. 

3.-01bb8  V.  Glbbs,  1  l>all.  873. 
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has  been,  in  legal  contemplation,  conveyed  away 
from  the  original  debtor  to  his  creditor,  with  a 
clause  of  defeasance  in  the  event  of  certain  con- 
ditions complied  with.  A  particular  appropri 
ation  of  the  estate  in  payment  of  the  debt  would 
not  defeat  the  public  preference,  unle&s  that  ap- 
propriation were  followed  up  by  a  conveyance 
of  the  estate,  and  the  actual  change  of  owner- 
ship; in  which  case  it  would  be  no  longer  the 
property  of  the  public  debtor.  4.  The  law  con- 
templates the  three  cases  of,  1st,  death ;  2d,  in- 
solvency; and,  8d,  attachment;  to  which  may. 
perhaps,  be  added,  a  4th,  that  of  legal  bank- 
ruptcy; though  this  is  nearly  similar  to  the8d. 
Now,  in  the  case  of  death  and  insufficiency  of 
assets,  there  can  be  no  doubt.  If  Crammond 
had  died  on  the  21st  May,  1805.  the  United 
States  would  clearly  have  enjoyed  the  prefer- 
ence secured  to  them  over  the  plaintiffs.  And 
why  not  in  like  manner  in  the  case  of  insolven- 
cy ?  All  the  policy  and  all  the  hardship  that  can 
tie  imagined  for  the  second  case  are  just  as  ap- 
plicable to  the  first.  But  because  a  line,  which 
It  is  not  necessary  to  contest,  has  been  drawn, 
in  the  decisions  on  this  subject,  between  the 
cases  of  popular  insolvency,  or  mere  inability  to 
pay  debts  and  meet  engagements,  and  of  legal 
or  technical  insolvency,  or  a  public  acknowl- 
edgment of  that  inability;  efforts  have  been 
made  to  extricate  insolvency  *from  the  [*<4 1 7 
law,  when  no  reason  can  be  given  for  it  that  is 
not  equally  applicable  to  death.  The  last  illus- 
tration in  this  section  is  the  case  of  legal  bank- 
ruptcy; and  it  is  well  known  that,  under  the 
bankrupt  system,  a  bankruptcy  cuts  out  a  prior 
judgment  on  which  no  execution  has  been  lev- 
ied ;  and  that  the  judgment  creditor  is  entitled 
to  no  more  than  his  rateable  proportion,  and 
mere  dividend,  in  common  with  other  creditors 
having  no  security.  But  the  replv  is,  that  we 
have  no  bankrupt  system.  Still,  however,  a  se- 
cret act  of  bankruptcy  is  within  our  law ;  and 
on  the  score  of  hanlship,  is,  at  least,  as  severe 
a  case  as  any  that  can  t>e  set  up.  When  a  mort- 
gageor  pays  a  debt,  or  it  is  paid  for  him,  this  in 
not  any  debt  within  the  law ;  because  it  is  spe- 
cifically secured,  and  in  legal  contemplation, 
paid  by  the  transfer  of  a  certain  portion  of  the 
debtor's  real  estate,  which  the  creditor  holds,  ari 
it  were,  possession  of.  It  is  true  that  in  order 
to  recover  payment  of  the  money  the  mortgagee 
must  pursue  the  forms  and  process  indicated  1»t 
law  for  that  purpose;  but  neither  the  mortgage- 
or  nor  any  other  person  can  prevent  his  taking 
possession  of  the  property  mortgaged,  otherwise 
than  by  paying  him  the  money  for  which  it  ik 
specifically  pledged.  The  difference  between 
such  a  lien  and  that  of  a  mere  unexecuted  judg- 
ment, is  perfectly  obvious,  and,  indeed,  is  most 
emphatically  recognized  in  the  case  from  Peere 
Williams  cited  on  the  other  side.  The  05th 
section  of  the  act  of  1790  makes  no  exceptions. 
It  prohibits  the  payment  of  any  debt  by  an  as- 
signee, under  the  penalty  of  personal  accoimta- 
bility .  Nor  can  the  court  ♦incorporate  [*4 1 H 
exceptions  into  the  law.  But  where  the  property 
is  no  longer  in  the  debtor's  hands,  as  in  the  cases 
of  a  mortgage,  a  bona  fide  sale,  or  a  fi.  fa.  levied, 
the  property  is  taken  out  of  the  debtor's  hands: 
and  the  court  will  not  permit  the  public  to  car- 
ry their  priority  into  the  possession  of  an  inno- 
cent third  person.  Up  to  the  period  of  his  as- 
signment, Crammond  continued  in  posseosionof 
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the  Sedgely  estate.  At  that  period,  the  Thelus- 
9008  had  no  specific  power  or  control  over  that 
estate.  Unless,  therefore,  it  became  from  that 
moment  liable  to  the  public  preference,  what  is 
that  preference,  and  what  does  it  amount  to? 
To  nothing  more,  says  the  opposite  counsel,  than 
a  claim  upon  what  is  left  alter  satisfying  all  in- 
cumbrances. If  so,  the  law  was  fram^  (as  it 
evidently  was)  with  great  pains  to  very  little 
purpose  indeed.  5.  As  to  the  argument  drawn 
from  the  supposed  admission  of  counsel  a/rguen- 
do  in  the  case  of  The  United  Slates  v.  FUher,  it 
is  true  that  while  the  debtor  remains  master  of 
his  property  the  priority  cannot  dispossess  him 
on  the  plea  of  a  popular  insolvency,  or  inability 
to  pa^  his  debts.     It  is  equally  true  that  the 

grionty  has  no  pretensions  to  be  deemed  a  lien. 
ut  it  nevertheless  may  have  force  enough  to 
operate  whenever  the  insolvency  is  announced, 
by  intercepting  the  mere  prospective  security  of 
a  judgment  creditor  without  execution.  But 
this  is  no  retrospective  operation.  6.  As  to  the 
comparative  equities,  the  surety,  or  assignee, 
who  pays  the  bond,  on  the  faith  of  this  act  of 
Congress,  has  at  least  as  much  to  recommend 
him  on  tliat  score  as  the  mere  ludgment  credi- 
tor, of  the  i\ature  of  whose  debt  nothing  is 
419*]  known;  *and  since  the  various,  the  de- 
cided, and  the  consistent  determinations  of  dif- 
ferent courts,  both  state  and  national,  in  support 
of  this  law,  there  can  be  no  question  on  which 
side  the  hardship  preponderates. 

Ifopkine^n,  in  reply.  1.  It  is  said  that  the 
Sedgely  estate  was  taken  in  execution  at  the 
suit  01  the  United  States,  before  Thelusson 
could  levy  his  execution ;  who,  therefore,  never 
could  have  possession  of  the  property,  and  yet 
endeavors  to  take  it  from  the  custody  and  pos- 
session of  the  United  States.  I  do  not  appre- 
hend that  this  is  a  question  on  the  right  oif^pos- 
Hession  in  the  property  taken  in  execution;  nor 
ifl  it  at  all  material  at  whose  suit  the  property 
was  so  taken  and  sold.  Neither  party  ever  had 
a  possession,  either  actual  or  legal.  If  the  pos- 
i^ession,  asserted  to  have  been  held  by  the  Unit- 
ed States,  under  their  execution,  gives  them 
a  right  which  cuts  out  the  antecedent  judg- 
ment, it  is  needless  to  resort  to  the  protection 
and  power  of  the  act  of  Congress  to  strengthen 
it;  and  any  other  creditor  obtaining  the  same 
sort  of  possession  would  have  the  same  right, 
and  might  assume  the  same  preference  over 
antecedent  judgments.  It  does  not  appear,  by  the 
special  veraict,  when  the  execution  at  the  suit 
of  the  United  States  was  taken  out  and  levied; 
and,  therefore,  there  is  no  foundation  in  the 
record  for  saving  it  was  done  before  Thelusson 
could  levy  his  execution.  The  decision  of  the 
question  must  turn  on  the  statutory  priority  of 
the  United  States,  and  not  on  their  legal  priority 
of  actual  possession — ^they  never  have  had  any 
420*]  such  possession.  *2.  It  cannot  surely 
be  imagined  that  the  assignment  of  Crammond, 
made  on  the  22d  of  May,  because  it  happened 
before  the  expiration  of  four  days  after  the  date 
of  our  judgment,  did.  therefore,  per  se,  inter- 
rupt the  operation  or  destroy  the  advantages 
of  the  judgment.  If  so,  then  the  effect  has 
been  produced  by  virtue  of  the  assignment,  and 
not  bv  the  provisions  of  the  act  of  Congress. 
The  fact,  however,  is  not  so ;  the  date  of  the 
a»ii^ment  is  material  only  to  fix  the  period  of 
the  insolvency ;  of  the  circumstance  which  gave 
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right  to  the  preference  of  the  United  States, 
whatever  it  is ;  but  whether  it  shadl  take  prefer- 
ence of  the  judgment  is  the  matter  to  be  de- 
cided by  the  act  of  Congress,  and  not  by  the 
legal  force  or  operation  of  the  assignment; 
which,  to  all  the  purposes  of  this  argument,  is 
the  same  whether  made  three  days  or  thirty 
days  after  the  judgment.  The  time  when  you 
ma^  issue  an  execution  under  a  judgment  is  no 
linutation  of  the  power  of  the  Judgment  to  bind 
the  real  estate;  otherwise,  a  sale  made  within 
the  four  days  would  be  valid  and  effectual.  8. 
The  caseoi  ^i*6«  v.  Oibbs,^  was  that  of  a  judg- 
ment creditor  without  an  execution;  another 
judgment  creditor  with  an  execution  executed ; 
and  then  a  legal  bankruptcy,  there  being  at  that 
time  a  regular  bankrupt  law  in  Pennsylvania. 
The  question  was  between  the  two  judgments. 
Did  the  second  judgment  creditor  pretend  to 
take  priority  by  virtue  of  its  execution,  or  by 
that  *'  actual  possession  "  which  is  *set  P421 
up  in  our  case?  No.  The  second  judgment 
creditor  claimed  because  the  words  of  the  oank- 
rupt  law  expressly  included  the  case  of  his  op- 
ponent, takmg  away  his  right,  and  did  not  so 
mclude  or  affect  his  own  judgment  or  right. 
The  question  arose  imder  the  80th  section  of 
the  bankrupt  law,  which  expressly  declares 
'  'that  every  creditor,  having  security  for  his  debt 
by  judgment,  &c.,  whereof  there  is  no  execution 
served  and  executed  upon  the  lands,  goods, 
and  estate  of  the  bankrupt,  &c.,  shall  not  be 
relieved  for  any  more  than  a  rateable  propor- 
tion of  their  debts,"  &c.  The  creditor,  there- 
fore, in  that  case,  whose  judgment  was  un- 
executed, was  expressly  excluded ;  and  he  whose 
ludgment  was  executed,  was  as  expressly  saved 
oy  the  terms  of  the  act.  The  reason  given  for 
this  construction  of  the  bankrupt  law  does  not 
apply  to  our  case.  It  is,  that  the  estate  vested 
in  the  commissioners,  by  the  act  of  bankruptcy ; 
but  so  far  is  this  from  being  the  effept  of  an  act 
of  insolvency  by  the  act  of  Congress  that  it 
has  been  decided  that  the  right  acquired  by  the 
United  States,  by  the  insolvency,  is  a  mere 
right  of  priority  of  payment,  ivithout  even 
creating  a  lien  on  the  real  estate  to  secure  it. 
The  case  of  Moliere's  lessee  v.  Noe,*  arose  under 
the  intestate  laws  of  Pennsylvania.  These  laws 
authorize  a  sale  of  the  real  estate  of  an  intestate, 
xmder  certain  circumstances,  by  the  adminis- 
trator, by  the  order  and  sanction  of  the  Or- 
phans' Court.  A  house  and  lot  of  an  intestate 
had  been  thus  sold.  Certain  judgments  had 
been  obtained  against  the  intestate  in  his  life- 
time; *and  the  question  was  between  [*422 
these  ludgment  creditors  and  the  purchaser 
from  the  administrator  under  the  order  of  the 
Orphans'  Court.  The  decision  is  made  in  favor 
of  the  latter,  on  a  review  of  the  several  laws  of 
the  state  on  the  subject,  and  the  clear  intention 
of  the  legislature.  No  principle  is  affirmed  at 
all  applicable  to  our  case.  The  court  say  that 
the  word  **  debts,"  in  its  most  general  sense, 
and  as  used  in  those  acts  of  the  assembly  in- 
cludes a  judgment,  and  that  general  words  will 
not  be  restrained  to  particular  cases  unless  to 
avoid  absurdity,  contradiction  or  flagrant  in- 
justice. They  then  observe  that  neither  will 
occur  in  their  case.     No  inconvenience,  **be- 


1.— 1  Dall.  371. 
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cause  the  lands  wiU  sell  better  for  being  dis- 
charged from  liens;  and  it  makes  no  odds  to 
the  judgment  creditors  by  whom  they  are 
sold,  provided  they  are  sold  fairly,  and  the 
proceeds  faithfully  applied."  The  court  then 
go  on  to  declare  that  in  the  application  of  the 
proceeds  the  judgment  creditors  shall  have 
their  preference,  and  all  the  benefit  of  their 
lien;  and  that  it  would  be  monstrous  injus- 
tice were  it  otherwise.  This  case  gives  no 
countenance  to  the  suggestion  that  in  Penn- 
sylvania a  judgment  is  considered  as  no  more 
than  a  debt  deprived  of  all  attributes  of  lien, 
and  merely  such  in  the  course  of  distribution. 
4.  In  Pennsylvnnia  it  is  the  constant  practice 
for  the  mortgageor  to  keep  possession,  not  only 
of  the  land,  but  of  all  the  deeds  and  instru- 
ments of  title;  that  he  sells  and  disposes  of 
the  property,  and  delivers  possession  to  the 
purchaser,  who  holds  it,  subject,  indeed,  to  the 
423*]  mortgage  as  he  would  do  *to  a  judg- 
ment; and  in  no  respect  differently;  and  that 
a  judgment  is  specific  enough  in  its  force  and 
operation  to  have  preference  of  a  subsequent 
mortgage;  which  a  mere  debt  by  simple  con- 
tract, or  by  specialty,  would  not  do.  Why, 
*then,  shall  it  not  have  the  same  preference  over 
a  mere  priority  of  payment  arising  after  its 
date?  5.  The  equality  to  which  a  bankruptcy 
reduces  a  judgment  creditor  with  the  other 
creditors  of  the  bankrupt  is  greatly  relied  upon 
by  the  defendant;  but  it  is  the  effect  of  the 
positive  provision  of  the  statute  meeting  the 
case  in  terms,  and  founded  on  the  peculiar 
policy  of  that  system;  neither  of  which  is  found 
in  the  act  of  Congress  now  under  consideration. 
It  is  said  there  is  no  difference,  in  reason,  be- 
tween the  effect  of  a  bankruptcy  and  a  legal 
insolvency;  and  as  the  former  would  destroy 
the  right  and  lien  of  a  judgment,  so  should 
the  latter.  The  answer  is  obvious.  The  bank- 
ruptcy does  it  by  virtue  of  the  express  terms 
and  provisions  of  the  statute;  and  if  the  same 
authority  can  be  foimd  in  the  case  of  insol- 
vency, It  will  stand  on  the  same  reason,  or 
rather,  the  same  right.  No  case  has  been  shown 
where  a  judgment  creditor  has  been  deprived 
of  his  right,  his  lien,  his  interest  in  the  land, 
his  preference,  by  construction ;  by  the  use  of 
general  terms;  and  in  the  case  of  MoUere*6leiiaee 
V.  Noe  his  right  of  priority  of  satisfaction  out 
of  the  proceeds  of  the  estate  is  expressly  recog- 
nized, and  the  contrary  doctrine  held  to  be 
"  monstrous  injustice.'' 


Washington,  J.,  delivered  the  opinion  of 
424*1  *the  court,  and  after  stating  the  facts, 
proceeaed  as  follows: 

Two  questions  were  made  in  the  Circuit 
Court.  1st.  At  what  time  a  judgment  niai  on 
an  award  of  arbitrators,  made  under  an  order 
of  court,  binds  the  real  estate  of  the  defendant 
against  whom  the  award  is  made;  whether  on 
the  day  it  is  rendered,  or  on  the  quarto  die  post, 
if  no  exceptions  be  filed,  or  on  the  day  when 
the  exceptions,  if  any  are  filed,  are  overruled. 
2d.  If  from  the  time  when  the  judgment  nm  is 
entered ;  then  whether,  in  this  case,  the  United 
States  are  entitled  to  be  paid  in  preference  to 
the  judgment  creditor. 
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The  first  question  was  not  decided  by  tlie 
court  below,  and  is  not  contested  in  thL«* 
court. 

In  considering  the  second  question,  it  will  be 
assumed,  for  the  sake  of  the  argument,  that  the 
judgment  nitd  binds  the  real  estate  of  the  debt- 
or from  the  time  it  is  rendered.' 

This  question  did  not  arise  in  the  cases  of  The 
United  States  v.  Fisfitr  et  al„^  or  in  that  of  The 
UrUUd  States  v.  Hooe  et  al*  The  point  decided 
in  those  cases  was,  that  a  mere  state  of  insolv- 
ency or  inability  in  a  debtor  to  the  United  States 
to  pay  all  his  debts,  gives  no  right  of  preference 
to  the  United  States  unless  it  is  accompanied 
by  a  voluntary  assignment  of  all  the  property 
for  the  benefit  of  his  creditors.  There  can  be 
little  doubt  but  that  the  word  insolvency,  men- 
tioned in  the  act  of  1790,  ch.  *85,  sec.  T*4:26 
45,  and  repeated  in  the  act  of  1797,  ch.  74.  sec. 
5,  and  of  1799,  ch.  128,  sec.  65,  means  a  legal 
insolvency,  which,  whenever  it  occurs,  the  right 
of  preference  arises  to  the  United  States,  as  well 
as  m  the  other  specified  cases  to  which  the  9Cis 
of  1797  and  1799  have  extended  the  cases  of  in- 
solvency. 

In  this  case,  the  conveyance  of  Crammond, 
on  the  22d  of  May,  1805,  was  of  all  his  property ; 
at  which  time  he  was  unable  to  pay  all  his 
debts;  it  is,  therefore,  a  case  precisely  within 
the  law  and  within  the  principle  decided  by  the 
above  cases. 

But  the  (question  still  remains  to  be  .decided 
whether  this  right  of  preference  which  accrued 
on  the  22d  of  May  can  cut  out  a  prior  judgment 
creditor.  The  law  declares  "that  in  all  cases 
of  insol vencv.  &c. ,  the  debts  due  to  the  United 
States  shall  be  first  satisfied,  and  if  the  assignees, 
&c.,  shall  pay  any  debt  due  by  the  person  or 
estate  from  whom  or  for  which  they  are  acting, 
previous  to  the  debts  due  to  the  United  States 
from  such  person  or  estate  being  first  duly  sat- 
isfied, they  shall  become  answerable  for  the 
same  in  their  own  persons  and  estates."  These 
expressions  are  as  general  as  any  which  could 
have  been  used,  and  exclude  all  debts  due  to 
individuals,  whatever  may  be  their  dimity. 
The  assignees  are  made  personally  responsible 
to  the  United  States  if,  in  case  of  insolvency, 
they  pay  any  debt  previous  to  those  due  to  the 
United  States.  The  law  makes  no  exception  in 
favor  of  prior  judgment  creditors;  and  no  rea- 
son has  been,  or  we  think  can  be  shown  to  ^^ar- 
rant  this  court  in  making  one. 

*Exceptions  there  must  necessarily  [*420 
be  as  to  the  funds  out  of  which  the  United 
States  are  to  be  satisfied,  but  there  can  be  none 
in  relation  to  the  debts  due  from  a  debtor  of  the 
United  States  to  individuals.  The  United  SUtes 
are  to  be  first  satisfied;  but  then  it  must  be  out 
of  the  debtor's  estate.  If,  therefore,  before  the 
right  of  preference  has  accrued  to  the  United 
States,  the  debtor  has  made  a  bona  fide  convey- 
ance of  his  estate  to  a  third  person,  or  has  mort- 
gaged the  same  to  secure  a  debt,  or  if  his  prop- 
erty has  been  seized  under  a  J8. /a.,  the  property 
is  devested  out  of  the  debtor,  and  cannot  be 
made  liable  to  the  United  States.    A  judgment 


1.— SOranoh,  2S». 
2.-8  Cranoh,  73. 
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flfives  to  the  judgment  creditor  a  lien  on  the 
debtor's  lands,  and  a  preference  over  ail  subse- 
quent judgment  creditors.  But  the  act  of 
Congress  defeats  this  preference  in  favor  of  the 
United  States,  in  the  cases  specified  in  the  65th 
section  of  the  act  of  1799. 

The  judgment  of  the  Circuit  Court,  there- 
fore, is  to  &  affirmed  with  costs. 

Wheat.  2. 


Judgmtni  affirmed. ' 


1.— The  above  is  the  opinion  delivered  bv  Wasb- 
Ing'ton,  J.,  In  the  Circuit  Court,  and  which  he  was 
directed  to  deliver  as  the  oplnioD  of  this  court. 

Aff'ff— Pet.  C.  C.  196;  See  4  Wheat.  120  (n). 

Cited— 1  Pet.  441,  442,  451:  14  Bank.  Reff.  08:  2 
Paine,  357:  4  Wash.  421,  072;  8  Sumn.  852, SS6 ;  4  Mc- 
Lean, 022, 680;  a  Story,  81;  2  Wood.&M.  464;  1  Ware, 
UO. 
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[NOTE  I.] 
Additional  Note  on  the  Principles  and  Practice  in  Prize  Causes. 


IN  the  Appendix  to  the  first  volume  of  these 
Reports  (Note  II. )»  a  summary  sketch  was 
attempted  of  the  practice  th  prize  causes  in  some 
of  its  most  important  particulars.  It  has  been 
suited  that  a  more  enlarged  view  of  the 
pnociples  and  practice  of  prize  courts  might  be 
i»eful,  and  in  case  of  a  future  war,  save  much 
embarrassment  to  captors  and  claimants.  With 
this  view  the  following  additional  sketch  is  sub- 
mitted to  the  learned  reader. 

Ab  preliminary  to  the  subject  it  may  be  ob- 
served that  the  ordinary  prize  jurisdiction  of 
ilie  admiralty  extends  to  all  captures  made  on 
the  sea.  jure  heUi  (The  Two  Friends,  1  Rob.,  271, 
2^^);'  to  captures  in  foreign  ports  and  harbors 
\JMidoY,  Rodney,  Doug.,  618,  note);  to  captures 
made  on  land  by  naval  forces  and  upon  sur- 
renders  to  naval  forces  either-  solely  or  by  joint 
operations  with  land  forces  (Lindo  v.  Rod- 
li^,  Doug.,  613,  note;  Chinsurah,  1  Acton, 
179);  and  this,  whether  the  property  so  captured 
l)e  goods,  ships,  or  mere  choses  in  action,  (lb,) 
To  captures  made  in  rivers,  ports,  and  harbors  of 
2*]  the  *captor*a  own  country  ( W.  B.  v.  Latimer, 
4I)alL,  Appendix  I;  Le  Caujsv.  Eden,  Doug., 
«06;  Lindo  v.  Rodney,  Doug..  618,  note);  to 
money  received  as  a  ransom  or  commutation  on 
a  capitulation  to  naval  forces  alone,  or  jointly 
with  lands  forces  (Ships  taken  at  Genoa,  4  Rob. , 
388);  and  to  ransoms  upon  captures  at  sea  gen- 
erally. (Anihon  v.  Fisher,  Doug.,  649,  note  I; 
^taisonnaire  v.  Keating,  2  Gallis.)  But  the  ad- 
miralty, merely  by  its  own  inherent  powers, 
never  exercises  jurisdiction  as  to  captures  or 
v-izures  as  prize  made  on  shore  without  the  co- 
operation of  naval  forces,  whether  made  in  our 
own  or  in  a  foreign  territory.  (2' he  Two  Friends, 
1  Rob.,  271,  284;  Tfie  EmuUms,  1  Gallis.,  568.) 
Wherever  such  a  jurisdiction  is  exercised,  it  is 
by  virtue  of  powers  derived  aliunde. '  And 
though  when  the  jurisdiction  has  once  attached 
it  may  be  lost  by  a  hostile  recapture,  escape,  or 
voluntary    discharge    {Hudson  v.   Questier,   4 

l.-Connoitront  (lesjudes  deramirautfi)  dcs  prises 
fnitm  eo  mer,  be.  (Ordonoance  de  1881,  Liv.  1,  Tit. 
X  do  la  Competence,  Art.  3.)  Cette  attribution  d 
lAmirautd  pour  lea  prices,  est  oncoro  d'auasi  ancien 
(lat4*  (lue  ceUe  de  retabUssement  de  sa  JurisdlctioD. 
Ordoonaooe  de  1400,  art.  4,  et.  suiv.  de  1517,  art.  3, 
K  suiv.  de  1543,  art.  20,  et  de  1584,  art.  33 ;  Valin,  lb. 

2.— S'il  y  a  auoun  qui  rompe  coff re,  balle  ou  pippe, 
<>u  autre  marchandlie  que  noetredit  admiral  ne  soit 
prnHrot  en  sa  personne  pour  luy,  U  fiyrftra  pa  part 
'in  hutin  et  si  sera  par  ice  luv  admiral  puny  seloii  le 
meffaict.  (Ordonnance  de  1400,  Art.  iO,  Cfoll.  Mar., 
T»:  Ordonnance  de  15M,  art.  38;  id.,  111.  D^feud- 
uDA  de  faire  aucune  ouverture  des  coiTree,  bal- 
lots, smca.  pipes,  harriques,  tonneaux  et  armoires, 
(ie  transporter  ni  vendre  aucuue  marchandisesde  la 
prist* ;  et  i  toutes  personnes  d'en  acbeter  ou  rec^ler. 
ju«qu'd  ce  que  la  prise  ait  M  Juir6 ou  qu'il  eu  ait  ^te 
urdoQQ^  par  Justice ;  A  peine  de  restitution  de  quad- 
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Cranch,  293).  yet  it  remains  notwithstanding 
the  goods  are  landed,  for  it  does  not  depend  on 
their  local  situation  after  capture;  but  the  court 
will  follow  the  goods  or  their  proceeds  with  its 
process  wherever  they  may  be  found,  or  under 
whatever  title  acquired.  {Home  v.  Camden,  2 
H.  Bl.,  533;  4  Term  Rep.,  888;  Willis  v.  Com- 
missioners  of  Prize,  5  East,  22;  The  NoysomJ^, 
7  Ves.,  594;  The  Louis,  5  Rob.,  146;  The  Tuh> 
Friends,  1  Rob.,  271;  The  EHta,  1  Acton,  886; 
Stnart  v.  Wo^^,  8Term  Rep.,  228;  The  Pomona, 

1  Dodson,  25.)  Therefore,  where  the  property 
is  carried  into  a  foreign  port,  and  there  deliver- 
ed upon  bail  by  the  captors,  the  prize  court 
does  not  lose  its  jurisdiction,  but  may  proceed 
to  adjudication  and  enforce  the  stipulation. 
{The  Peacock,  4  Rob.,  185.)  So,  if  a  prize  be 
lost  at  sea.  the  court  may,  nevertheless,  proceed 
to  adjudication,  either  at  the  instance  of  the 
captors  or  of  the  claimants.  (The  Susanna,  6 
Rob.,  48.)  So.  although  the  property  may  he 
actually  lying  within  a  foreign  neutral  territory, 
the  court  may  proceed  to  adjudication.  (Hud- 
wny.  Guestier,  4  Cranch,  298;  The  Christopher, 

2  Rob.,  209;  The  Henrick  and  Maria,  4  Rob., 
48;  The  Comet,  5  Rob.,  285;  The  Victoria,  Ed- 
wards, 97.)  So,  although  the  property  has  been 
sold  by  the  captors,  or  has  passed  into  other 
hands.  (The  Falctm,  6  Rob.,  194;  Tf^e  P&mtma, 
1  Dodson,  25.)  But  it  rests  in  *the  sound  [*3 
discretion  of  the  court  whether,  when  property 
has  been  sold  or  converted  by  the  captors,  it 
will  proceed  to  adjudication  in  their  favor;  for 
it  is  only  in  cases  where  the  same  has  been  justi- 
fiably or  legally  converted  by  the  captors  that 
they  can  claim  its  aid.  The  court  will  withhold 
that  aid  where  there  has  been  a  conversion  by 
the  captors  without  necessity  or  reasonable 
cause.  {VEole,  6  Rob.,  220;  La  Dame  Cedle,  6 
Rob.,  257;  The  Arabella  and  Madeira,  2  Gallis.)^ 

When  once  the  Prize  Court  has  ac<fuired 
jurisdiction  over  the  principal  cause,  it  will  ex- 
ert its  authority  over  all  the  incidents.*    It  will 

ruple,  et  de  punition  corporelle.  Ordonnancel  de 
1881,  llv.  3,  tit.  0,  Des  Prises,  art.  20.  Quatre  Juin, 
1783,  Juflrement  eo  dernier  ressort  de  I'amiraut^  de 
Dunkerque,  contre  les  auteurs  du  ptllaffe  du  navire 
I'Amiti^  qui  les^condamne  d  la  restituUon  du  prix 
des  chosee  pillees  Uh  privt  de  leur  part  awe  prises, 
et  pronoQce  le  banlsiM3meat  oonort  run  d'eux,  avec 
injonction  au  capltaine  du  corsaire  captour,  d'etre 

filus  circonspoct  a  I'ttvenir.     Code  des  Prises,  torn 
,  p.  118.    Par  Gulchard. 

8.— M.  I'amiral  et  les  oommissaires  oonnaftront 
aussi  des  partakes  des  prises  et  de  tout  ce  qui  leur 
est  incident,  m^mo  des  liquidations  et  comptes  des 
d^positaires  lorsqu'ils  le  jufireront  k  propos,  comme 
ausfli  des  ^houemonts  des  vaisBeaux  ennemis  qui 
arriverout  pendant  la  gruerre,  drconstanoes  et  a6- 
pendancf-B.  K^irlement  du  :&  Avril,  1744,  art.  5 ;  i 
Valin,  Bur  i'Ordonnance,  818. 

281 


Appendix. 


follow,  as  has  been  already  observed,  prize  pro- 
ceeds into  the  hands  of  agents  or  other  persons 
holding  them  for  the  captors,  or  by  any  other 
title:  and  in  proper  cases  will  decree  tie  par- 
ties to  pay  over  the  proceeds,  with  interest, 
upon  the  same  for  the  time  they  have  been  in 
their  hands.  {Sttiart  v.  Wolff,  8  Term.  Rep., 
4*]  323;  Horn  v.  Camden,  2  IL  *B1.,  533;  4 
Term.  Rep.,  382;  JenningHY.  CV^r#<?/i,4Cranch, 
\\  The  Two  Friends,  1  Rob.,  373;  The  Prin- 
eesm,  2  Rob.,  31;  Tfte  Loiiis,  6  Rob..  146; 
Willis  V.  Cammissimiers  of  Prize,  5  East,  22; 
Tfie  Noymmhed,  7  Ves.,  593.)  It  may  also  en- 
force its  decrees  against  persons  having  the  pro- 
ceeds of  prize  in  their  hands,  notwithstanding 
no  stipulation,  or  an  insufficient  stipulation, 
has  been  taken  on  a  delivery  on  bail ;  for  it  may 
always  proceed  m  rein  where  the  res  can  be 
found,  and  is  not  confined  to  the  remedy  on  the 
stipulation.  (Per  Buller,  J.,  in  3  Term  Rep., 
323;  Per  Grose,  J.,  in  5  East,  22;  Th^  Pomona, 

1  Dodson,  25;  The  Herkimer,  Stewart,  128;  8. 
C.  2  Hall's  Am.  Law  Joum.,  133.)  And  in 
these  cases  the  court  may  proceed  upon  its  own 
authority,  ex  officio,  as  well  as  upon  the  applica- 
tion of  parties;  {The  Herkimer,  Stewart.  128; 
8.  C.  2  Hairs  Am.  Law  Joum..  133.)  Nor  is 
the  court  functus  officio  after  sentence  pro- 
nounced; for  it  may  proceed  to  enforce  all 
rights,  and  issue  process  therefor,  so  long  as 
anything  remains  to  be  done  touching  the  sub- 
ject-matter. {Home  V.  Camden,  2  IL  Bl.,  583, 
and  cases  ubi  supra.) 

The  Prize  Court  has  also  exclusive  jurisdic- 
tion as  to  the  question  who  are  the  captors,  and 
joint  captors,  entitled  to  share  in  the  distribu- 
tion, and  its  decree  is  conclusive  upon  all  par- 
ties. {Home  V.  Camden,  2  H.  Bl.,  538;  4  Term. 
Rep..  882;  The  Herhiyner.  Stewart,  128;  S.  C, 

2  Hairs  Am.  Law  Joum.,  138;  Ihtckworth  v. 
Tucker,  2  Taunton,  7.)  It  has  the  same  exclu- 
sive authority  as  to  the  allowance  of  freight, 
damages,  expenses,  and  costs,  in  all  cases  of 
captures.  (Le  Cauxv.  Eden,  Doug.,  594;  TAn- 
df*  V.  Rodney,  Doug.,  613;  Hmart  v.  Wolff,  8 
Term.  Rep.,  223;  llie  Copenhagen,  1  Rob.,  289; 
The  8t.  Juan  Baptista,  5  Rob.,  83;  The  Die 
FrieDamer,  5  Rob..  857;  The  Betsey,  1  Rob., 
98;  Duckworth  v.  Tucker,  2  Taunt.,  7;  Jen- 
nings V.  Carsen,  4  Cranch,  2;  Bingham  v.  CaM, 
8  Dall.,  19;  The  United  States  v.  Peters,  3  Dall., 
121;  TaU)otv,  Jansen,  3  Dall..  133;  2  Browns 
Civ.  and  Adm.  Law,  208.)  And  though  a  mere 
maritime  tort  unconnected  with  capture  jure 
belli  may  be  cognizable  by  a  court  of 'common 


iaw.  yet  it  is  clearly  established  that  all  capt- 
ures, jure  belli,  and  all  torts  *connected  [*5 
therewith,  are  exclusively  cognizable  in  the 
Prize  Court. 

And  the  Prize  Court  will  not  only  entertain 
suits  for  restitution  and  damages  m  cases  of 
wrongful  capture,  and  award  damages  there- 
for, but  it  will  also  allow  damages  for  all  per- 
sonal torts,  and  that  upon  a  proper  case  laid 
l)efore  the  court  as  a  mere  incident  to  the  pos- 
session of  the  principal  cause.  And  in  such  a 
case  it  will  not  confine  itself  to  the  actual  wrong- 
doer, but  will  apply  the  rule  of  respondeat  su- 
perior, and  decree  damages  against  the  owners 
of  the  offending  privateer.  (Dd  Col  v.  Ar- 
nold, 3  Dall.,  333;  Tfie  Anna  Maria,  ante,  327; 
Bynk.  Q.  J.  Pub.  LTI,  ch.  19,  Du  Ponceau*^ 
translation,  147.)  And  where  the  captured 
crew  have  been  grossly  ill-treated,  the  court  will 
award  a  liberal  recompense.  (The  8t.  Juan 
Blaptista,  6  Rob.,  33;  The  Die  Frie  Darner,  5 
Rob.,  657;  The  TAvely,  1  Gallis.,  816.) 

As  the  Prize  Court  has  an  unquestionable 
jurisdiction  to  apply  confiscation  by'  way  of 
penalty  for  falsity,  fraud,  and  misconduct  of 
citizens  as  well  as  of  neutrals  (The  Johanna 
Th4>Un,  6  Rob.,  72;  (hicdl  v.  Vigne,  15Eai5l., 
70),  so  it  may,  in  like  manner,  decree  a  forfeit- 
ure of  the  rights  of  prize  against  captors  where 
they  have  been  guilty  of  gross  irregularity,  or 
criminal  neglect,  or  wanton  impropriety  and 
fraud.  It  is  a  part  of  the  ancient  law  of  the 
admiralty,  independent  of  any  statute,  that 
captors  may,  by  their  misconduct,  forfeit  the 
rights  of  prize;  and  in  such  cases  the  property 
is  condemned  to  the  government  generally. 
And  this  penalty  has  been  frequently  enforced, 
not  oniy  where  the  captors  have  been  guilty  of 
fraud  (8  Cranch.  421 ;  The  Oeoroe,  ante,  ^78). 
but  also  where  they  have  violated  the  instruc- 
tions of  government  relative  to  bringing  in  the 
prize  crew,  and  have  proceeded  without  neces- 
sity to  dispose  of  the  property  before  condem- 
nation. {La  Beine  des  Anges,  Stewart,  9.)  So. 
where  the  captors  have  rescued  a  prize  ship  from 
the  custody  of  the  marshal  after  a  monition 
duly  served.  {The  Cossack,  Stewart.  518.)  In 
short,  the  court  is  the  constitutional  guardian 
of  the  public  interests  in  relation  to  matters  of 
prize;  and  wherever  there  is  any  deviation  from 
the  regular  course  of  proceedings,  it  expects  to 
have  a  sufficient  reason  *shown  for  that  de-  [♦O 
viation  before  it  will  give  the  captors  any  of  the 
ordinary  benefltii  of  prizes  captured  by  them.' 

The  usual  course  of  the  court  is  by  way  of 


1.— Et  si  auouns  des  dtts  preneurs  en  leur  voyage 
en  especial  avolent  commfs  faute  telle  qu'lls  f ussent 
attaints  d'avolr  enfondr6  aucuns  Naviree,  ou  noyez 
let*  corps  des  prlsonnlers  desoendus  a  terre  en  au- 
cune  Inintaine  costc,  pour  e^ler  le  larcin  et  mofTaict, 
voulons  que  sans  quelque  d61ay,  fsveur  ou  deport, 
nostredit  amlral  en  face  falre  bnnltlon  et  Justice 
felon  le  cas.  Ordonnancc  de  1400,  art.  7.  81  ttucuns 
se  trouvent  avoir  commlB  faute  en  leur  vojrafre, 
80lt  d'avolr  mis  a  fends  aucun  Naviros,  ou  robb^ 
des  blens  d'lceux,  ou  Doy6  les  corps  des  Marchands. 
Malstres,  Gonduoteurset  autres  Fersonnes  desdits 
navires,  ou  Iceux  desoendus  a  terre  en  auoune 
loin^talne  coste,  pour  celer  le  laroln  et  inalfait,  ou 
bien  quand  11  adviendrolt  oomme  il  a  fait  quelques 
fois,  qu'aucuns  d'eux  se  trouvans  les  plus  forts 
viendront  a  ranconner  a  ardent  les  navires  de  nos 
sujets  ou  d'aucuns  noe  Amis  et  AUlez :  Voulons  que 
sans  quelque  delay,  faveur  ou  deport,  le  dlt  Amiral 
en  face  ou  face  fiure  Justice  et  puniUon,  telle  que 
ce  soit  exemples  a  tons  autres,  deues  informations 
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des  cas  preallablement  faites,  et  selon  qu*il  sera 
cy-aprfes  ordonn«.— Bt  pour  ce  que  souventes  fob* 
quand  une  Prlee  estolt  faite  sur  nos  Ennemiik  \e» 
Preneurs  estoyont  si  coustoumlers  de  user  de  leur 
volontez  pour  leur  profit,  qu'lls  ae  gardoyent  Tu- 
sa^e  toujours  et  de  toute  anciennet*  sur  ce  ordonn« 
et  observe,  raais  sans  crainte  de  Justice,  comme  in- 
nobedlens  et  plUeurs,  eux  estans  encore  sur  roer 
rompent  les  coff  res,  bsUes,  bouJett<»,  malles,  ton- 
neaux  et  autres  VHlsseaux,  pour  prendre  et  plller 
ce  qu'lls  peu  vent  des  blens  de  la  prise,  en  quoy  oeux 
(lul  ont  6quipp^  et  mis  sur  les  navires  a  gros  despen* 
sont  rrandement  foullez,  dont  advient  souvent  de 

frrandes  noises,  d^bats  et  contentions.  Nous  prohi- 
»on8  et  deffendons  a  tons  Chefs,  Malstres,  oontre 
Maltres,  Patrons,  Quartenlers,  Soldats,  et  0>mpa- 
gnons,  de  ne  falre  aucune  ouverture  des  ooffre^ 
llalles,  &c.,  ny  autres  vaisseaux  de  quelques  Prlsefi 
qu'lls  facent,  ny  aucunes  choses  des  dlte  Prises  re- 
celer,  transporter,  vondre,  ny  eeobanger,  ou  autrp- 
ment  alllener,  alns  ayent  a  representor  le  tout  dit* 
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monition,  and  if  that  process  be  disobeyed,  an 
7*]  attachment  issues  against  the  'parties  in 
contempt.  But  the  court  may,  in  all  cases, 
proceed  in  the  first  instance  by  warrant  of  ar- 
rest of  the  person  or  property  to  compel  seouri- 
tv  to  abide  its  decree. 


Having  said  so  much  on  the  subject  of  prize 
jurisdiction  as  seemed  necessary  to  explain  the 
practice  of  the  court,  we  may  now  pass  to  the 
consideration  of  the  rights  and  duties  of  captors 
in  relation  to  property  captured  in  war. 

To  enable  a  vessel  to  make  captures  which 
shall  enure  to  the  benefit  of  the  captors,  it  is 
necessary  that  she  should'have  a  conmiission  of 
prize.  But  non-commissioned  vessels  of  a 
belligertnt  nation  may  not  only  make  captures 
in  their  own  defense,  but  may,  at  all  times, 
capture  hostile  ships  and  cargoes,  without  being 
deemed  by  the  law  of  nations  to  be  pirates; 
though  they  can  have  no  interest  in  prizes  so 
captured.  (2  Brown's  Civ.  and  Adm.  Law, 
534;  Caseregis,  Disc.,  24,  no.  24;  2  Woodes. 
Lect.,  432;  Consolato  del  Mare,  ch.  287,  288; 
3  Buls.,  27;  4  Inst.,  162,  154;  Zoueh.  Adm. 
Jurisd.,  ch.  4, 101;  Com.  Dig.  Admiralty,  £.  8; 
The  Oeorgiana,  1  Dodson.  397;  TheDiUgetUia, 
Id.,  403;  The  EmuUms,  8  Cranch,  181;  The 
Xereide,  9  Cranch,  449;  T/u  Dos  Ilennanoe, 
ante,  76.)*  But  every  capture,  whether  made 
by  commissioned  or  non-commissioned  ships,  is 
at  the  peril  of  the  captors.  If  they  capture 
property  without  reasonable  or  justifiable  cause, 
tbev  are  liable  to  a  suit  for  restitution,  and  may 
8* J  also  be  mulcted  *in  costs  and  damages.* 
If  the  vessel  and  cargo,  or  any  part  thereof,  be 
good  prize,  they  are  completely  justified.  And 
although  the  whole  property  may,  upon  a  hear- 
ing, be  restored,  yet,  if  there  was  probable 
cause  of  capture,  they  are  not  responsible  in 
damages  (opinion  of  M.  Portalls,  m  the  case 
of  The  Staiira,  2  Cranch,  102,  note  a);  but,  on 
the  other  hand,  they  may,  under  circumstan- 
ces according  to  the  degree  of  doubt  or  suspi- 
cion thrown  upon  the  case,  either  from  the  ae- 
fects  of  the  papers,  the  nature  of  the  voyage,  or 
the  conduct  of  the  captured  crew,  be  entitled 
to  receive  their  costs  and  expenses  in  bringing 
in  the  property  for  adjudication.  It  is  not 
within  the  object  of  this  note  to  enumerate  all 
the  various  circumstances  which  have  been  ad- 
judged to  constitute  probable  cause  for  capt- 
ures. But,  in  general,  it  may  be  observed, 
that  if  the  ship  pretend  to  be  neutral,  and  has 
not  the  usual  documents  of  such  ship  on  board 


(The  Anna,  5  Rob.,  832);  if  the  cargo  be  with- 
out any  clearance  (Ih,)\  if  the  destination  be 
untruly  stated ;  if  the  papers  respecting  the  ship 
or  cargo  be  false  or  colorable,  or  be  suppressed 
orspoHaled;  or  if  the  neutrality  of  the  cargo 
does  not  distinctly  and  fully  appear  (report  of 
Dr.  Lee,  &c. :  Chitty's  Law  of  Nations,  Appen- 
dix, 303;  Wheat,  on  Capt.,  Appendix.  320);  if 
the  voyage  be  from  or  to  a  blockaded  port 
{Tlie  Fre<leriek  MoUct,  1  Rob.,  86),  or  not  legal 
to  the  parties  engaged  in  the  traffic  (The 
WaUingham  Packet,  2  Rob.,  77;  TJie  Hoop,  1 
Rob..  196;  The  St.  Antoniua,  1  Acton,  118); 
if  the  careo  be  of  an  ambiguous  character  as 
to  c*ontraband  (The  Endraught,  1  Rob.,  22; 
Tfu  Rindae  Jacob,  1  Rob.,  89;  The  *Jonge  [»9 
Margaretha,  1  Rob..  189;  The  Ticende Broder, 
4  Rob.,  83;  The  Frau  Margaretha,  6  Rob..  92; 
The  Ranger,  6  Rob.,  125);  and  generally  if  the 
case  be  a  case  of  further  proof,  all  or  any  of 
those  circumstances  furnish  a  probable  cause 
for  capture,  and  justify  the  captors  in  bringing 
in  the  ship  and  cargo  for  adjuaication. 

Whenever  the  captors  are  justified  in  the 
capture,  they  are  considered  as  having  a  bona 
fide  possession,  and  are  not  responsible  for  an^ 
subsequent  losses  or  injuries  arising  to  the  prop- 
erty from  mere  accident  or  causalty,  as  from 
stress  of  weather,  recapture  by  the  enemy,  ship- 
wreck, &c.  (The  Betiey,  1  Rob..  98;  The  Cath- 
arine and  Anna,  4  Rob.,  89;  Tlie  CanroUna,  4 
Rob..  256,  i>0/  6%rf  V.  Arnold,  8  DalL,  883.) 
They  are,  however,  m  all  cases  bound  tor  fair 
and  safe  custody;  and  if  the  property  be  lost 
from  want  of  proper  care,  they  are  responsible 
to  the  amount  of  the  damage ;  for  subsequent 
misconduct  may  forfeit  the  fair  title  of  a  bona 
fide  possessor,  and  make  him  a  trespasser  from 
the  beginning.  (The  Betsey,  1  Rob.,  98;  The 
Catharine  atul  Anna,  4  Rob.,  89.)  Therefore, 
if  the  prize  be  lost  by  the  misconduct  of  the 
prize-master,  or  from  neglecting  to  take  a  pilot, 
or  to  put  on  board  a  proper  prize  crew,  the 
court  will  decree  restitution  in  value  aeainst 
the  captors.  (The  Der  Mohr,  3  Rob.,  129';  The 
Speculation,  2  Bob.,  29S;  The  WiUiam,^  Boh., 
3U',Del  Col  V.  Arnold,  ^DaXl,  883;  Wilcoeks  v. 
Union  Ins.  Co.,  2  Binney,  574.)  But  although, 
in  general,  irregularity  of  conduct  in  captors 
makes  them  liable  for  damages,  yet  in  case  of  a 
bohh  fide  possession  the  irregularity  to  bind 
them  must  be  such  as  produces  irreparable  loss, 
as,  for  instance,  such  as  may  prevent  restitution 
from  an  eneniy  who  recaptures  the  property. 
(The  Betsey,  1  Rob..  98.)  And  in  cases  of  gross 
misconduct  the  court  will  hold  the  commission 
of  the  captors  forfeited.    (The  Marianne,    5 


dites  Prises*  ensemble  Irs  Personnes  conduisans  lo 
navire,  au  dit  Amiral,  ou  Vlce-Amiralf  lo  plustot 
<iue  Caire  se  pourra,  pour  en  eetre  fait  et  dispose 
ttlon  qu*il  ap])artiendra,  et  com  me  oontienoent 
DOS  prnentes  ordonnances,  et  oe  sur  peine  de  con- 
fiscation de  corps  et  dee  biens.  Ordonnanco  de  1684, 
art.  as,  37. 

1.— Aucun  ne  pourra  armer  un  vaJsseau  en  flruerre 
Mns  commission  de  Tamiral.  Ordonnanco  de  1681, 
Uv.  a,  tit.  9.  Des  Prlsee,  art.  1.  II  est  tellement  vrai, 
qn'tl  Q'y  a  que  ceux  qui  ont  commission  de  Tamiral 
<(ui  8ont  en  droit  de  falre  a  leur  profit  des  prises  sur 
1  eonemi,  que  si  le  capitaine  d^un  valsseau  mar- 
aumd  a  4t«  attaquft  en  mer  par  un  valsseau  ennemi 
w)nt  U  s'est  rendu  maitre  dans  le  combat,  la  prise 
<|Q'0  a  faite  du  valsseau  ennemi  ne  lul  appartient 
PWf  mais  appartient  a  I'amiral,  qui  est  a  cet  4irard 
aox  droits  du  roi ;  Tamiral  a  coutume  d'en  gratifler 

Wheat.  2. 


pour  le  tout  ou  pour  partie  celul  qui  a  fait  la  prise, 
sans  tlrer  a  consequence.  Pot  bier,  de  Propriety. 
No.  03 ;  Valln,  Sur  rOrdonnanoe,  ubi  supra. 

2.— Lesdlts  preneurs  empeschans  aucuns  mar- 
ctaandSf  navlre  ou  marchandlse  sans  cause  ralson- 
nable,  ou  quMls  ne  soyent  nos  adversalres,  nostre 
dIt  amiral  sera  deuement  restituer  le  dommsge,  et 
ne  pennettra  plus  1  usage  qu'ont  a  ce  contre  ralson 
tenue  Iceux  preneurs,  en  quoy  lis  ont  falctetdonne 
de  grands  dom mages  a  aticuns  de  nos  alliez  par 
felntet  ou  fausse  couleur  qu'lls  mettovent  de  non 
oognotstre  s'ils  estoyent  nos  adversafres,  ou  non, 

aul  est  chose  bien  damnable,  contre  ralson  et  jus- 
Ice,  que  homme  soubs  telle  couleur  doust  porter 
dommage,  ou  destourbler.  Ordonnance  de  1400, 
art.  8.  See  the  opinion  of  M.  Portalls,  in  the  case 
of  The  Pigou  (2  Cranch,  96,  note  a). 
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Rob.,  9.)  But  if  the  injured  parties  lie  by  for  a 
great  lengtli  of  time,  me  court  will  not  issue  a 
monition  to  the  captors  to  proceed  to  adjudica- 
tion, even  when  misconduct  is  laid  as  the  ground 
of  the  application.  {The  Purimma  Conception, 
6  Rob.,  45.) 

When  a  ship  is  captured  it  is  the  duty  of  the 
captors  to  send  her  into  some  convenient  port 
1 O*]  for  adjudication.  ( Tfu  Huldah,  *3  Rob. , 
285;  The  Madonna  del  Burso,  4  Rob.,  169;  The 
St.  Juan  BapHsta,  5  Rob.,  83;  The  WUhdmsberg, 
5  Rob.,  148;  The  EUebe,  5  Rob.,  173;  The  lAwsly, 
1  Gallis.,  315.)^  And  a  convenient  port  is  such 
a  port  as  the  ship  may  ride  in  with  safety  with- 
out unloading  her  cargo.  {Th^  Washington,  6 
Rob.,  275;  me  Principe,  Edwards,  70.)  And 
the  captors  are  bound  to  put  on  board  the  capt- 
ured ship  a  sullicient  prize  crew  to  navigate  the 
vessel  into  such  a  port,  unless  the  captured  crew 
consent  to  navigate  her  (which  in  general  they 
are  not  bound  to  do);  but  if  they  consent  they 
cannot  afterwards  impute  any  fault  to  the  cap- 
tors. ( WHeocks  V.  Union  Ins.  Oo.,  2  Binnev,  574 ; 
The  Resolution,  6  Rob.,  13;  The  Pennsyhania, 
1  Acton,  88;  The  Alexander,  IQallis.,  582;  8. 
U.  8  Cranch,  169.)  And  in  case  of  the  capture 
of  a  neutral  ship  the  crew  ought  not  to  he  hand- 
cuffed or  put  in  irons,  unless  in  extreme  cases; 
for  if  unnecessarily  done  the  prize  court  will  de- 
cree damages  to  the  injured  parties.  (The  St. 
Juan  Ba/ptista,  5  Rob. ,  88;  The  Die  Fire  Darner, 

5  Rob.,  357.)  Captors  are  not  bound  to  explain 
the  cause  of  capture,  but  it  is  highly  propier  so 
to  do,  as  the  master  may  explain  it  away.  {The 
Ju ff row  Maria  Sehroeder,  8  Rob.,  147.)  They 
may  chase  under  false  colors,  but  the  maritime 
law  does  not  permit  them  to  fire  under  false 
1 1*]  colors.  {Tiie  Peacock,  4  Rob. ,  185. )«  *They 
have  no  right  to  make  any  spoliation  or  damage 
to  the  captured  ship,  or  to  embezzle  or  convert 
the  property,  or  to  break  bulk,  or  to  remove 
any  of  the  property  from  the  ship,  unless  in 
cases  of  necessity,  or  where  obvious  reasons  of 
policy,  or  the  urgencv  Qf  the  occasion,  justify 
them  in  so  doing.  {The  Concordia,  2  Rob.,  102; 
UEde,  6  Rob.,  220;  The  Washington,  6  Rob., 
275;  Clerk's  Praxis,  168;  Del  Col  v.  Arnold, 
8  DalL,  883.)  And  in  everv  case  of  a  removal 
of  property  from  a  captured  ship  the  court  ex- 
pects to  be  satisfied  as  to  the  propriety  of  the 
removal  before  it  will  proceed  to  adjudicatfon. 
But  if  any  of  the  captured  propertv  be  shown 
to  be  missing,  without  any  default  on  their 
part,  as  where  it  is  lost  by  robbery  or  burglary 
after  unlivery,  they  are  not  responsible  for  the 
loss.   (rAd^aWa.  4Rob.,848;  The  Bendsberg, 

6  Rob.,  142.)  And  if  captors,  acting  bona  fide, 
and  for  the  benefit  of  the  parties,  under  peculiar 
circumstances,  land  or  even  sell  the  prize  goods. 


this  irregularity,  if  not  injurious  to  the  parties, 
will  not  oe  held  to  deprive  them  of  the  effects 
of  a  lawful  possession.*  {The  Princessa,  2  Rob., 
81.) 


If  the  capture  is  made  without  probable 
cause,  the  captors  are  liable  for  damages,  costs, 
and  expenses  to  the  claimants.  (Sir  W.  Scott 
and  Sir  J.  Nichol's  letter  to  Mr.  Jay,  Wheat, 
on  Capt.,  Appendix,  812;  opinion  of  M.  Por- 
talis,  in  the  case  of  ThePigoi!i,  1  Cranch,  101, 
note  a;  Del  Col  v,  Arnold,  8  DalL,  338;  Tite 
Charming  B^sey,  2  Cranch,  64;  Maley  v.  8hat- 
tuck,  3  Cranch.  458;  The  Triton,  4  Rob.,  78; 
Camden  v.  Hone,  4  Term  Rep.,  385;  FhlUjefv. 
Elphinstone,  5  Brown's  Pari.  Cas.,  343;  Clerk's 
Prax.  162;  The  Litely,  1  Gallis.  315j*»  And 
if  the  captors  unjustifiably  neglect  to  proceed 
to  adjudication,  the  court  will,  in  case  of  resti- 
tution, decree  demurrage  against  them.  {The 
Oyri&r  Maritime,!  Rob.,  287;  The  Madonna 
del  Burso,  4  Rob.,  U9  ^T  he  Peacock,  4Boh.,  1^5; 
*TheAnna  Catherina,  6  Rob.,  10.)  So.  [♦12 
also,  if  the  captors  agree  to  restitution,  but  un- 
reasonably delay  it,  demurrage  will  be  allowed 
against  them.  {The  Zee  Star,  4  Rob. ,  71 . )  After 
an  acquittal,  a  second  seizure  may  be  made  by 
other  captors,  but  it  is  at  the  peril  of  damans 
and  costs,  in  case  of  failure.  (The  Mereunus, 
1  Rob., 80.)  And  although  a  spoliation  of  papers 
be  made,  yet,  if  it  be  produced  by  the  miscon- 
duct of  captors,  as  by  firing  under  false  colors, 
it  will  not  protect  them  from  damages  and  costs. 
{T/ie  Peacock,  4  Rob.,  135.)  Nor  is  it  an  ob- 
jection in  the  prize  court  against  awarding  dam- 
ages and  costs  that  the  ship  is  not  navigated  by 
a  proper  proportion  of  seamen  of  her  own  coun- 
try, according  to  its  navigation  laws:  for  that 
is  an  irregularity  which  must  be  referred  to 
another  branch  of  the  admiralty  jurisdiction. 
{The.  Nemeeis,  1  Edw.,  50.) 

As  to  the  time  within  which  a  suit  may  be 
brought  in  the  admiralty,  for  damages  for  an 
illegal  capture,  it  may  be  observed,  that  as  the 
statute  of  limitations  does  not  applj[  to  prize 
causes,  there  is  no  time  during  the  existence  of 
the  prize  commission  in  which  captors  may  not 
be  legally  called  on  to  proceed  to  adjudication 
for  the  purpose  of  awarding  damages  against 
them.  {The  Mentor,  1  Rob.,  179;  The  HtOdaJt, 
3  Rob.,  285.)  But  the  court  will  extend,  by 
equity,  the  principles  of  the  statute  of  limita- 
tions to  prize  causes;  and,  therefore,  it  will  not. 
after  a  great  lapse  of  time,  compel  the  captors 
to  proceed  to  adjudication,  or  entertain  a  suit 
for  damages  for  a  supposed  illegal  capture. 
{The  Susanna,  6  Rob.,  48.) 


1.— Bnjoigmons  aux  capitalnes  qui  auront  fait 
quelque  prise,  de  Tamener  ou  envoyer,  avec  les 
prifionniers,  au  port  oi!i  lis  auront  arm6  a  peine 
de  uertcuil  leur  droits  et  d*amende  ooatraire;  si 
ce  n  est  qu'il  fus^ent  forces  par  la  tempdte  ou  par 
les  enneinis,  de  relAoher  en  quelque  autre  port, 
auquel  cas  ils  seront  tenus  d'eu  doiiner  incesisa- 
meut.  Avis  aux  intcrross^  a  I'armement.  L*Ord- 
onnance  de  1681,  liv.  3,  tit.  9;  Des  Prise«,  art.  7. 
See  also  the  Ordinance  of  1584,  art.  43 ;  OoU.  Mar. 
113. 

2.— Sa  Majesty  a  ordonn^,  et  ordonne,  quo  tous 
lee  oapitainoB  commandans  see  vaineaux  ou  oeux 
arm^s  en  course  par  se^  sujets  seront  tenus  d'ar- 
borer  pavilion  francals  avant  de  tirer  le  coup  d'as- 
suranoe  ou  de  semonce.    Defenses  'tres-expresaes 
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leur  sont  faites  te  tirer  sons  pavilion  ^ranirer.  i^ 
peine  d'6tre  priv^^.eux  etleurarmateurs,  de  tous 
le  proven u  de  la  prise,  qui  sera  contiaqu6  au  profit 
desto  Majesty  si  le  vals^au  est  Jug^enneml;  et  en 
cas  que  la  vaisseau  soit  Jugre  neutrei,  les  capitaineH 
et  armateurrt  seront  condamn^s  aux  d^peos,  dom- 
iiiaires  et  iuter^ts  des  proprietah'es  Ordonoauoe 
de  17  Kara,  1696. 

8.— 8i  la  prise  ^toit  evideminent  mauvaise,  de 
maniere,  qu*il  n'y  eut  rien  qui  fut  capable  d'ezcus- 
erleoorMilre  ;  nul  doute  aJors  que  la  main-levee 
n'en  futordonn^e,  noD-seulment  avec  exemption 
de  tous  frais:  inais  encore  avec  tous  depens,  dom- 
mngres  et  int^rdts  centre  rarmateur.  2  Valtn,  8ur 
rOrdonnance,  836. 
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In  lespect  to  the  measure  of  damages,  where 
the  vessel  and  cargo  are  actually  lost,  it  is  usual 
to  allow  the  actual  value  of  the  property. 
{Del  Col  y.  Arnold,  8  Dall.,  888;  McUey  v. 
Shattvck,  8  Cranch,  468;  Tfie  Anna  Maria, 
ante,  827.)  And  where  a  prize  had  been  ille- 
gally condemned  by  a  vice-admiralty  court, 
erected  by  the  commanders  in  Che  West  Indies, 
under  a  misapprehension  that  they  possessed  an 
authority  to  erect  such  courts,  and  afterwards 
restitution  in  value  was  decreed  by  the  High 
Court  of  Admiralty  in  England, '  the  court  al- 
lowed the  invoice  value,  10  per  cent,  prodt, 
and  freight,  as  well  where  the  ship  and  cargo 
belonged  to  the  same  persons  as  where  they 
were  separately  owned.  {Tfte  Luey^^  Rob., 
208.)  Indeed,  what  items  may  properly  form 
13*]  apart  of  the  damages,  depends  *upon  the 
nature  and  circumstances  of  the  case;  and  for 
l^ides  to  direct  his  judgment,  the  learned  reader 
is  referred  to  the  following  cases:  LeCaux  v. 
Eden,  Doug.,  594.  596;  TaUbot  v.  Janson,  8 
Dall,  188,  170;  OoUonv.  Wallace, SDsLn.,d02, 
304;  The  Charming  Betney,  2  Cranch,.64;  Maiey 
V.  Shattuek,  8  Cranch,  458;  The  Narcissus,  4 
Rob.,  20;  The  Zee  Star,  4  Rob.,  71 ;  The  Carter 
MariHmo,  1  Rob.,  287;  The  St.  Juan  Baptistn,  6 
Rob..  38;  The  Die  Fire  Darner,  5  Rob.,  857; 
The  Anna  Gatharina,  6  Rob.,  10;  The  Driver, 
0  Rob.,  145;  The  Lively,  1  Gallis.,  815;  The 
Anna  Maria,  ante,  827.  Where  damages  and 
costs  are  allowed,  if,  after  they  are  assessed,  pay- 
ment is  delayed,  the  court  will  allow  interest 
upon  the  principal  sum  from  the  time  of  assess- 
ment, although  it  includes  interest  as  well  as 
principal.    ( The  Driver,  5  Rob. ,  145.) 

As  to  the  mode  of  assessing  damages,  it  is 
usual  for  the  court  to  refer  the  subject  to  com- 
missioners, to  make  inquiry  and  return  a  regu- 
lar report  to  the  court  oi  the  several  items  and 
amount  of  damages.  But  in  their  report  they 
*<hould  state  the  principles  upon  which  they 
proceed  in  making  allowances,  where  the  items 
do  not  explain  themselves,  and  not  report  a 
gross  sum  without  specification  or  explanation. 
{The  Charming  Betsey,  2  Oranch,  64;  The  Live- 
ly, 1  Gallis..  815.) 

In  respect  to  the  persons  who  are  liable  for 
co8ts  and  damages,  it  may  be  observed  that  the 
^neral  rule,  in  respect  to  public  ships,  is,  that 
the  actual  wrong-doer,  and  he  alone,  is  respon- 
sible. {The  Mentor,  1  Rob.,  179.)  It  is  not 
meant  by  this  that  the  crew  of  the  capturing 


ship  are  responsible  for  the  seizure  made  in  obe- 
dience to  the  commands  of  their  superior; 
for  by  the  prize  law,  the  act  of  the  com- 
mander is  binding  upon  the  interests  of  all  un- 
der him,  and  he  alone  is  responsible  for  damages 
and  costs.  {7* he  DUigentia,  1  Dodson,  404.) 
The  meaning  of  the  rule  is,  that  the  person  ac- 
tually ordering  the  seizure  is  liable  for  the  dam- 
ages, and  not  his  superior  in  command  (who 
has  not  concurred  in  the  particular  act),  simpl}' 
from  the  fact  that  the  seizor  is  acting  within 
the  scope  of  his  general  orders.  (The  Mentor, 
1  Rob.,  179.)  Therefore,  a  suit  cannot  be  main- 
tained against  an  admiral  upon  a  station,  who 
is  not  privy  to  the  act  of  seizure,  {lb.  179.) 
Nor  a  commodore,  who  commands  the 
•squadron,  but  gives  no  orders  for  the  [*14 
capture.  {The  Eleanor,  ante,  846.)  In  short, 
the  actual  wrong-doer  is  the  person  to  answer 
in  judgment,  and  to  him  responsibility  is  at- 
tached by  the  court.  He  may  have  other  per- 
sons responsible  over  to  him,  and  that  responsi- 
bility may  be  enforced;  as,  for  instance,  if  a 
captain  make  a  wrongful  seizure  under  the  ex- 
press orders  of  his  admiral,  that  admiral  may 
be  made  answerable  in  the  damages  occasioned 
to  the  captain  by  the  improper  act.  But  it  is 
the  constant  and  invariable  practice  of  the  prize 
court  to  have  the  actual  wrong-doer  the  party 
before  the  court;  and  the  propriety  of  the  prac- 
tice is  manifest,  because,  if  the  court  was  once 
to  open  the  door  to  complaints  founded  on  re- 
mote and  consequential  responsibility,  it  would 
be  difficult  to  say  where  it  is  to  stop.  ( The 
Mentor,  1  Rob.,  179.)  The  principles  applicable 
to  this  class  of  cases  are  fully  developiEHi  in  the 
opinion  in  the  case  of  The  Eleanor  {ante,  846), 
to  which  the  reader  is  respectfully  referred. 

In  case  of  private  armed  vessels,  the  owners, 
as  well  as  the  master,  are  responsible  for  the 
damages  and  costs  occasioned  by  illegal  capt- 
ures, and  this  to  the  extent  of  the  actual  loss 
and  injury,  even  if  it  exceeds  the  amount  of 
the  bond  usually  given,  upon  the  taking  out  of 
commissions  for  privateers.  (Bynk.  Q.  J.  Pub., 
1.  1,  ch.  19,  Duponceau's  ed.,  p.  147:  Talbot  v. 
Thres  Brigs,  1  Dall.,  95;  8.  C.  1  Hall's  Am. 
Law  Joum. ,  140;  1  he.  Die  Fire  Darner,  5  Rob. , 
857;  The  Der  Mohr,  8  Rob.,  129;  2  Brown's 
Civ.  and  Adm.  Law,  140,  Del  Col  v.  Arnold,  3 
Dall.,  888;  The  Anna.  Maria,  ante,  p.  827).' 
But  the  sureties  to  the  *bond  are  respon-  [*15 
sible  only  to  the  extent  of  the  sum  in  which  they 


1.— Pothier  hoIdSf  that  the  owner  of  the  privateer 
may  entirely  dischargre  himself  from  the  reaponsi- 
itility  tievond  the  amount  of  the  penalty  in  his  Dond, 
by  abandoninsr  the  veanel  to  the  Injured  party.  De 
Pmpritfte,  No.  92.  But  Valla  decides,  that  the  prize 
iaw  oontroJs,  in  this  respect,  the  provision  or  the 
municipal  Ihw  of  France,  by  which  the  owners  of 
merchant  vessels  are  dlschanred  from  their  respon- 
sibility, by  abandoninir  the  ship  and  freight,  in  like 
manner  as  they  are  by  the  British  statute,  9  Geo 
IIm  ch.  15.  *^  Bn  conformity  des  dits  K^glemeus  de 
ITM  et  1744  (Kivinjr  costs  and  damages  to  neutrals 
wroQstuUy  seized),  11  faut  done  t<*nir  aujourd'hui 
^in«  %ard  d  la  disposition  de  Tart.  3  du  titre  des 
propri^taires,  &c.,  et  du  piTWt-nt  article,  en  tant 
MU'ulimite  leciutioaneuient  A  la  somiiie  de  li^OOO 
liv.  que  Tarmateur  r^pondm  ind^flnimcnt  de  tous 
1<»  dommaires  etinten^ts  r^ultaii:*  des  d^lits  et  d^ 
pT^tions  des  gens  de  son  cor8airts  et  de^  prises 
(""^uMres  par  eux  faites;  sans  pnuvoir  mdine  s'en 
<i«fendre,  en  paynnt  la  somme  de  16,000  liv.  pour  la- 
<iueUe  il  aura  donn^  caution,  et  en  declarant  en 
mfime  temps  qu'U  atmndonne  outre  cela  son  tiavlrc 
-arec  tous  868  aglets,  apparaux  et  autres  dSpendan- 
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ces,  relativement  a  I'art.  Z  du  m^me  titrc  des  pro- 
prietaires,  Jcc,  dont  la  disposition  n*est  plus  appli- 
cable en  matl^re  d'armement  en  course,  que  cellu 
de  Tart.  8,  attendu  ces  m^mes  r^glemons  qui  forme 
une  decision  particuliere  a  cet  egard."  Sur  TOr- 
donnance,  Uv.  3,  tit.  9,  des  Prises,  art.  2.    Such  ai>- 

1>ear8  to  havo  been  the  former  law  of  France,  but 
t  was  changed  by  the  new  commercial  code.  **  Lies 
propri^taires  dcH  navircs  ^lulp^  en  guerre,  ne  se- 
ront  toutefols  reHponsiibles  des  delits  et  depreda- 
tions commis  en  mcr,  par  les  gens  de  guerre  qui 
sont  sur  leur  navires,  ou  par  les  equipages  que 
jusqu'a  concurrence  de  la  somme  pour  laciuelle  ils 
auront  donn^  caution,  d  moins  qu'ils  n*en  soient 
iiartlcipans  ou  complices."  Code  de  Commerce, art. 
217.  But  as  our  laws  not  only  contain  no  such 
provision,  but  have  not  even  adopted  the  Britinh 
statute,  by  which  the  owners  are  discharged  in  or- 
dinary cases  ^)y  abandoning  the  vessel  and  f  relirht 
to  the  Injured  party,  there  can  be  no  doubt  that  the 
responsibilty  of  the  owners  of  privateers  Is  not 
limited,  either  to  the  penalty  of  the  bond  or  the 
value  of  the  vessel. 
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Appkndix. 


are  bound.  (Du  Ponceau's  Bynk.,  p.  149;  2 
Valin,  Sur  I'Ordonnance,  228.)  And  if  a  per- 
son appear  in  behalf  of  tbe  captain  of  a  private 
ship  of  war,  and  gives  security  in  his  own 
name,  with  sureties,  instead  of  the  captain,  he 
is  liable  in  the  same  manner  as  the  captain,  as 
a  principal  in  the  stipulation.  (Ring  v.  Ferffiis- 
son,  1  Ewd.,  84.)  And  a  part  owner  of  a  private 
armed  ship  is  not  exempted  from  being  a  party 
to  a  suit,  on  a  monition  to  bring  in  the  prize 
proceeds  and  proceed  to  adjudication,  in  conse- 
quence of  having  made  compensation  for  his 
share  to  the  claimant,  and  received  a  release 
from  him;  for  the  claimant  has  a  right  to  the 
answer  of  all  parties,  even  supposing  tliat  the 
decree  ought  not  to  be  enforced  against  such 
part  owner.  (77i«  Koframny  5  Rob.,  291.)  And 
in  a  court  of  the  law  of  nations  a  person  may 
be  held  a  part  owner  of  a  privateer,  although 
16*1  *^^i^  name  has  never  been  inserted  in  the 
bill  of  sale  or  the  ship's  register.  (The  Nostra 
Signora  de  los  Doloi'es,  1  Dodson,  290.) 


Where  the  captors,  from  any  cause  whatso- 
ever, as  from  loss  of  the  property,  or  from 
fraud  or  negligence,  omit  to  bnng  the  case  be- 
fore the  court  for  adjudication,  the  claimant 
may  apply  to  the  court  for  a  monition  to  the 
captors  to  proceed  forthwith  to  adjudication 
(The  William,  4  Rob.,  214);  and  upon  their 
neglect  so  to  do  after  service  and  return  of  the 
monition,  the  court  will,  if  a  proper  case  is  laid 
before  it,  proceed  to  award  restitution  wit^ 
damages  and  costs.  (The  HiUdaK  3  Rob.,  285; 
The  Susanna,  6  Rob.,  48.)  It  is  the  usual  prac- 
tice for  a  party  to  give  in  his  claim  in  the  first 
instance,  before  calling  upon  the  captors  to  pro- 
ceed to  adjudication ;  but  it  will  not  necessarily 
vitiate  the  process,  if  there  has  been  no  claim. 
If  it  should,  in  any  manner,  come  to  the  knowl- 
edge of  the  court  that  a  seizure  had  been  made 
in  the  nature  of  prize,  and  that  no  proceedings^ 
had  been  instituted,  it  would  be  the  duty  of  the 
court  to  direct  proceedings  to  be  commenced. 
(The  WUliam,  4  Rob.,  214.)  The  same  object 
is  often  effected  by  the  claimants  by  an  original 
suit  for  restitution,  on  a  petition  setting  forth 
all  the  facts,  and  praying  for  a  decree  of  resti- 
tution either  ih  rem  or  in  value  with  damages. 
(Del  Col  V.  ArnM,  3  Dall.,  888;  Maleyv.  Shat- 
tuck,  8  Cranch,  458;  Jennings  v.  Carson,  4 
*  Cranch,  2:  The  Anna  Maria,  ante,  p.  827; 
The  Ekanor,  ante,  p.  847.)  Whether  the  pro- 
ceeding be  in  the  one  form  or  the  other,  the 
rights  of  all  parties  remain  the  same.  The  bur- 
then of  the  neutrality  of  the  property  rests  on 
the  claimants,  and  when  that  is  shown,  the  ex- 
istence of  probable  cause  of  capture  is  to  be  es- 
tablished by  the  other  side;  and  each  party  has 
a  right  to  the  answer  of  the  other,  upon  all  prop- 
er interrogatories  supported  by  oath.  (Maley 
V.  SJuitiuck,  8  Cranch,  458.) 
17*]  *A8  soon  as  the  captors  have  brought 
the  property  in  for  adjudication,  and  the  pre- 
paratory examinations  are  taken, the  captors.and 
if  they  neglect  or  refuse,  the  claimants,  apply 
to  the  proper  court  for  adjudication.  In  either 
case  the  property  is  immediately  taken  into  the 
custody  of  the  court;  for  in  all  proceedings  in 
rem  the  court  has  a  right  to  the  custody  of  the 
thing  in  controversy;  and  as  soon  as  libeled,  it 
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is  always  deemed  in  the  custody  of  the  law. 
(Jennings  v.  Carson,  4  Cranch.  2;  Home  v. 
Camden,  2H.  Bl,  588.)  In  the  United  Stales,  a 
warrant  immediately  goes  to  the  marshal  to 
take  possession  of  the  property;  and  he  is 
bound  to  keep  it  salrd  et  arcta  custodid;  and  if 
any  loss  happens  by  his  negligence,  he  is  re- 
sponsible for  it  to  the  court.  In  England, 
though  the  property  is  now  usually  put  into  tbe 
hands  of  the  captors,  yet  it  still  remains,  in  con- 
templation of  law,  in  the  custody  of  the  public. 
Formerly  it  actually  did  remain  in  its  custody, 
as  is  still  the  case  in  other  foreign  countries.  It 
is  merely  for  the  convenience  of  the  captors 
that  the  iBnglish  admiralty  permits  them  to  take 
posse^on  of  the  property.  But  it  must  be  re- 
membered that  it  is  so  held  by  them  as  agents 
of  the  court,  and  not  in  right  of  property ;  and 
therefore,  their  possession  may  be  devested  by 
the  act  of  the  court,  either  ex  officio  or  on  the 
application  of  the  parties  interested,  showing 
good  cause  for  taking  it  out  of  their 'hands. 
(Per  Sir  W.  Scott,  arguendo,  in  Smart  v. 
Wolff,  8  Term  Rep.,  828,  829;  The  Herkimer, 
Stewart.  128,  S.  C,  2  Hall's  Am.  Law  Joum., 
188.)  And  the  property  still  remains  in  the 
custody  of  the  court,  notwithstanding  an  un- 
livery and  deposit  in  public  warehouses.  ( Tl*e 
Mai-ta,  4  Rob.,  348.)  In  fact,  in  England, 
where  the  property  is  so  unlivered,  if  it  has 
been  captured  by  a  public  or  private  commis- 
sioned vessel,  it  is,  de  facto,  under  the  joint 
locks  of  the  Oovemment  and  the  captors,  al- 
though in  the  legal  possession  of  the  marshal 
under  the  tenor  of  his  writ  for  unlivery;  and 
if  captured  by  a  non-commissioned  vessel,  it  is 
a  droit,  where  the  king,  in  his  ofllce  of  admi- 
ralty being  the  captor,  it  is  under  his  locks 
alone.  (The  Rendsberg,  6  Rob.,  142,  174.)  In 
the  United  States,  the  marshal  holds  the  cus- 
tody at  all  times  for  the  court;  and  the  latter  is 
the  guardian  of  the  public  rights  and  revenue, 
as  well  as  of  the  rights  of  the  captors 
*and  claimants  in  all  cases  of  prize.  It  [*18 
is,  indeed,  usual  and  proper  for  the  collector  of 
the  customs  to  keep  an  officer  on  board  for  the 
protection  of  the  revenue,  until  the  duties  are 
duly  secured,  which  the  captors  may  secure,  if 
they  please;  but  since  it  cannot  be  ascertained 
until  a  decree  of  condemnation  whether  the 
property  be  good  prize  or  not,  many  cases  may 
occur  in  which  it  would  be  highly  inconvenient 
for  them  to  adopt  this  course.  If  the  property 
be  restored  specifically,  and  exported  from  the 
country  by  the  claimants,  it  is  held  not  liable  to  • 
duties;  and  if  sold  under  an  interlocutory  order 
of  sale,  it  is  the  duty  of  the  court  to  reserve  out 
of  the  proceeds  the  amount  of  duties  which 
then  attach  upon  it,  and  direct  them  to  be  paid 
over  to  the  collector.  (The  Concord,  9  Cranch, 
387;  The  Neriede,  ante,  vol.  1,  p.  171.)  It  is 
true  that  the  prize  act  of  last  w^ar  (act  of  the 
26th  June,  1812,  ch.  107,  sec.  14)  seems  to 
contemplate  that  the  duties  may  be  paid  or  se- 
cured m  prize  cases,  in  the  same  manner  as 
goods  ordinarily  imported.  But  this  clause  is 
in  terms  applied  only  to  goods  of  British  m>wth, 
produce,  or  manufacture,  or  imported  from 
British  ports;  and  is,  at  all  events,  inapplicable 
to  cases  where  it  cannot  be  ascertained  whether 
the  goods  are  imported  or  not,  until  after  a  ju- 
dicial decision.  And  the  subsequent  act  of  the 
27th  January,  1818,  ch.  155,  manifestly  con- 
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templates  that  the  payment  of  the  duties  is,  in 
cases  of  condemnation,  to  be  made  by  the  mar- 
shal, out  of  the  proceeds  of  prize  sales.  And  it 
has  been  repeatedly  held  in  the  Circuit  Couri 
for  the  first  circuit,  that  no  forfeiture  accrued 
for  not  securing  the  duties  upon  prize  goods  be- 
fore condemnation ;  and  that  the  court  might, 
at  any  time,  direct  an  unlivery  and  sale;  and 
ii{)on  such  sale,  would  deduct  the  amount  of 
duties. and  direct  them  to  be  paid  to  the  collector. 
It  has  already  been  stated  that  when  the 
marehal  ha^  possesaion  of  the  property  *he  is 
bound  for  safe  and  fair  custody;  and  if  any 
1088  be  sustained.. it  is  at  least  his  duty  to  be 
prepared  to  show  that  it  was  not  lost  by  any 
default  of  his.  (Ths  Hoop,  4  Rob..  145.)  If, 
therefore,  property  be  pillaged  while  under  his 
care,  the  court  will  hold  him  responsible  for 
its  value,  if  it  arose  from  his  negligence.  If, 
indeed,  upon  an  application  to  eniorce  their 
responsibility,  he  by  his  answer  deny  any  neg- 
19*]  ligence  *and  loose  custody,  the  court 
may,  perhaps,  think  it  no  more  than  a  legal 
and  proper  confidence  in  its  own  ofilcer  to 
throw  the  burden  of  proof  of  culpable  negli- 
gence or  fraud  on  the  other  party.  {The  Bends- 
beiy,  6  Rob.,  142,  157.)  And  where  the  prop- 
erty is  lost  while  actually  under  the  locks  of 
the  government,  the  marshal  will  not  be  liable, 
although  he  may  still  be  considered  as  con- 
structively having  the  legal  custody.    (lb.) 


In  prize  causes  it  is  not  usual  to  file  any  spe- 
cial ^legation  of  the  particular  circumstances 
on  which  the  captors  found  their  title  to  con- 
demnation. The  libel  is.  and  always  ought  to 
be.  the  mere  general  allegation  of  prize,  such 
as  is  used  in  undoubted  cases  of  hostile  proper-, 
ty.  The  act  of  bringing  the  vessel  in,  and  pro- 
ceeding against  her,  allege  her  generally  to  be  a 
subject  of  prize  rights,  and  the  captors  are  not 
called  upon  to  state,  at  the  commencement  of 
the  suit,  the  particular  grounds  on  which  thev 
contend  she  is  so.  They  have  a  right  to  insti- 
tute the  inquiry,  and  take  the  chance  of  the 
benefit  of  any  fact  that  mav  be  produced  in  the 
course  of  that  inquiry.  (Tne  Adeline,  9  Cranch, 
344;  The  Fortnna,  1  Dodson,  81.)  This  is  a 
great  advantage  on  the  side  of  the  captors,  but 
Is  controlled  by  their  liability  to  costs  and 
damages,  if  the  inquiry  produce  nothing;  and 
is  fully  balanced  by  the  advantage  given  to  the 
claimant  in  this  species  of  proceeding,  that  no 
evidence  shall  be  admitted  against  him  but  such 
as  proofs  from  himself,  from  his  own  docu- 
ments, and  from  his  own  witnesses,  the  captors 
not  being  permitted,  except  in  cases  marked  by 
jjeculiar  circumstances,  to  furnish  any  evidence 
whatever.  {The  Fortuna,  1  Dodson,  81.)  Con- 
siderations of  this  nature  render  it  very  import- 
ant for  proctors  to  adhere,  with  the  greatest 
care,  to  the  established  form;  and  it  is  a  great 
irregularity,  equally  evincing  want  of  skilTand 
judgment,  to  deviate  from  it. 

Lpon  filing  the  libel  the  usual  practice  is  im- 
merliately  to  issue  a  monition  citing  all  persons 
who  are  interested  to  appear  at  a  given  day, 
and  show  cause  why  the  property  should  not 
be  condemned  as  prize ;  and  this  procfisS,  in  the 
20*]  United  States,  *usually  includes  a  war- 
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rant  to  take  possession  of  the  property.  But 
where  the  prize  has  been  first  seized  in  port,  a 
monition  issues,  in  the  first  instance,  to  bring  in 
the  papers  if  they  are  in  the  possession  of  a  sub- 
ject or  citizen.  {The  Conquerer,  2  Rob.,  303.) 
The  usual  monition  is  directed  to  the  marshal, 
and  in  England  is  served  by  posting  up  a  copy 
at  the  Royal  Exchange,  in  the  city  of  London. 
In  former  timei^  fourteen  days  were  allowed 
between  the  service  of  the  monition  and  the 
day  of  hearing  the  cause :  but  in  most  of  the 
later  prize  acts  in  England  twenty  days  are  al- 
lowed after  the  execution  of  the  monition. 
(Robinson's  Coll.  Mar.,  89,  note;  Mariott's 
Formulary,  187.)  In  the  United  States  the  re- 
turn day  of  the  monition  depends  upon  the 
discretion  of  the  district  Judge;  but  it  is  usually 
twenty  days  at  least  after  the  issuing  of  the  pro- 
cess ;  and  it  is  served  usually  by  posting  up  a  copy 
on  the  mast  of  the  prize  vessel,  and  at  such  other 
public  places  as  the  judge  may  direct ;  and  al- 
so by  publication  in  the  newspapers  printed  in 
or  near  the  principal  place  or  port  of  the  district 
into  which  the  prize  is  brought.  This  proceed- 
ing by  monition  and  service  by  public  notice  is 
borrowed  from  the  Roman  law,  by  which,  when 
it  became  impracticable  to  serve  the  party  with 
a  personal  citation,  recourse  was  had  to  this 
method,  which  is  called  a  citation  ver  edictum. 
(Dig.  Lib.  5,  tit.  1,  sec.  63;  Robinson's  Coll. 
Mar.,  88,  note.) 


At  the  return  day  of  the  process,  if  no  claim 
be  at  that  time  or  previously  interposed,  and 
upon  proclamation  made  no  person  appear  to 
claim,  the  default  is  entered  on  the  record ;  and 
the  court  will  then  proceed  to  examine  the  evi- 
dence, and  if  proof  of  enemy's  property  clearly 
appear,  it  will  immediately  decree  condemna- 
tion; if  the  case  appear  doubtful  it  will  post- 
pone a  decision.  It  is  not  now  usual  to  con- 
demn goods  for  want  of  a  claim  till  a  year  and 
a  day  has  elapsed  after  tlie  service  of' the  pro- 
cess, except  in  cases  where  there  is  a  strong 
presumption  and  reasonable  evidence  to  show 
that  the  property  belongs  to  an  enemy.  (Rob. 
Coll.  Mar..  89;  The  Harriwn,  *ante,  vol.  [♦21 
I.  p.  298;  The  Staat  Embden,  1  Rob.,  26,  29.) 
And  if  no  claim  be  interposed  within  that  pe- 
riod, the  property  is  condemned  of  course,  and 
the  question  of  former  ownership  is  precluded 
forever,  the  owner  being  deemed  in  law  to 
have  abandoned  it.  {T/te  Staat  Embden,  1 
Rob.,  26,  29;  The  Henrick  and  Maria,  4  Rob., 
48,  44;  The  Tlarrison,  ante,  vol.  I,  p.  298;  Rob. 
Coll.  Mar.,  89,  note;  1  he  Avery,  2  Gallis.) 

If  at  or  before  the  return  day  of  the  process 
a  claim  is  interposed,  the  cause  is  then  to  l)e 
heard  in  its  proper  order  upon  the  ship's  papers 
and  the  pn^panitory  examinations.  Accom- 
panying every  claim  must  be  an  afiSdavit  which  is 
called  the  test  affidavit,  and  which  regularly 
should  state  that  the  property  at  the  time  of 
shipment,  and  also  at  the  time  of  capture,  did 
belong,  and  will,  if  restored,  belong  to  the 
claimant;  and  if  there  be  any  special  circum- 
stances in  the  case  these  should  be  added.  ( The 
Adeline,  9  Cranch,  244;  vide  The  Sally,  3  Rob., 
300,  note.)  In  respect  to  the  manner  of  inter- 
posing claims,  and  the  rules  by  which  their  ad- 
mission or  rejection  are  governed,  it  does  not 
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are  bound.  (Du  Ponceau's  Bynk.,  p.  149;  2 
Valin,  Sur  rOrdonnance,  228.)  And  if  a  per- 
son appear  in  behalf  of  the  captain  of  a  private 
ship  of  war,  and  gives  security  in  his  own 
name,  with  sureties,  instead  of  the  captain,  he 
is  liable  in  the  same  manner  as  the  captain,  as 
11  principal  in  the  stipulation.  (King  v.  F'ergus- 
9on,  1  Ewd.,  84.)  And  a  part  owner  of  a  private 
armed  ship  is  not  exempted  from  being  a  party 
to  a  suit,  on  a  monition  to  bring  in  the  prize 
proceeds  and  proceed  to  adjudication,  in  conse- 
quence of  having  made  compensation  for  his 
share  to  the  claimant,  and  received  a  release 
from  him ;  for  the  claimant  has  a  right  to  the 
answer  of  ail  parties,  even  supposing  that  the 
decree  ought  not  to  be  enforced  against  such 
part  owner.  (The  Kftramn,  5  Rob.,  291.)  And 
m  a  court  of  the  law  of  nations  a  person  mav 
be  held  a  part  owner  of  a  privateer,  although 
16*1  *^*s  name  has  never  been  inserted  in  the 
bill  of  sale  or  the  ship's  register.  {The  Nostra 
Signora  de  los  DoloreSy  1  Dodson,  290.) 


Where  the  captors,  from  any  cause  whatso- 
ever, as  from  loss  of  the  property,  or  from 
fraud  or  negligence,  omit  to  bnng  the  case  be- 
fore the  court  for  adjudication,  the  claimant 
may  apply  to  the  court  for  a  monition  to  the 
captors  to  proceed  forthwith  to  adjudication 
(The  William,  4  Rob.,  214);  and  upon  their 
neglect  so  to  do  after  service  and  return  of  the 
monition,  the  court  will,  if  a  proper  case  is  laid 
before  it,  proceed  to  award  restitution  with 
damages  and  costs.  (The  Huldah,  8  Rob.,  285; 
The  Sumnna,  6  Rob.,  48.)  It  is  the  usual  prac- 
tice for  a  party  to  give  in  his  claim  in  the  first 
Instance,  before  calling  upon  the  captors  to  pro- 
ceed to  adjudication ;  but  it  will  not  necessarily 
vitiate  the  process,  if  there  has  been  no  claim. 
If  it  should,  in  any  manner,  come  to  the  knowl- 
edge of  the  court  that  a  seizure  had  been  made 
in  the  nature  of  prize,  and  that  no  proceedingsr 
had  been  instituted,  it  would  be  the  duty  of  the 
court  to  direct  proceedings  to  be  commenced. 
(The  William,  4  Rob.,  214.)  The  same  object 
is  often  effected  by  the  claimants  by  an  original 
suit  for  restitution,  on  a  petition  setting  forth 
all  the  facts,  and  praying  for  a  decree  of  resti- 
tution either  ih  rem  or  in  value  with  damages. 
(Del  Col  V.  Arnold,  8  Dall.,  888;  Maley  v.  Shat- 
tuck,  8  Cranch,  468;  Jennings  v.  Carson,  4 
•  Cranch,  2;  The  Anna  Maria,  ante,  p.  827; 
The  Eleanor,  ante,  p.  847.)  Whether  the  pro- 
ceeding be  in  the  one  form  or  the  other,  the 
rights  of  all  parties  remain  the  same.  The  bur- 
then of  the  neutrality  of  the  property  rests  on 
the  claimants,  and  when  that  is  shown,  the  ex- 
istence of  probable  cause  of  capture  is  to  be  es- 
tablished by  the  other  side;  and  each  party  has 
a  right  to  the  answer  of  the  other,  upon  all  prop- 
er interrogatories  supported  by  oath.  (MaUy 
V.  8hattu4ik,  8  Cranch,  458.) 
17*]  *As  soon  as  the  captors  have  brought 
the  property  in  for  adjudication,  and  the  pre- 
paratory examinations  are  taken, the  captors, and 
if  they  neglect  or  refuse,  the  claimants,  apply 
to  the  proper  court  for  adjudication.  In  either 
case  the  property  is  immediately  taken  into  the 
custody  of  the  court;  for  in  all  proceedings  in 
rem  the  court  has  a  right  to  the  custody  of  the 
thing  in  controversy;  and  as  soon  as  libeled,  it 
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is  always  deemed  in  the  custody  of  the  law. 
(Jennifigs  v.    Carson,  4  Cranch.  2;    Home  v. 
Camden,  2H.  61.,  588.)  In  the  United  States,  a 
warrant  immediately  goes  to  the  marshal  t( 
take  possession  of  the  property;   and  he  i 
bound  to  keep  it  saird  et  areta  eustodia;  and  i 
any  loss  happens  by  his  negligence,  he  is  r< 
sponsible  for  it  to  the  court.     In  Englan* 
though  the  property  is  now  usually  put  into  t 
hands  of  the  captors,  yet  it  still  remains,  in  C( 
templation  of  law,  in  the  custody  of  the  pubi 
Formerlv  it  actually  did  remain  in  its  custom 
as  is  stilf  the  case  in  other  foreign  countries 
is  merely  for  the  convenience  of  the  caj' 
that  the  English  admiralty  permits  them  to 
possession  of  the  property.     But  it  must  b 
membered  that  it  is  so  held  by  them  as  a^ 
of  the  court,  and  not  in  right  of  property . 
therefore,  their  possession  may  be  devest- 
the  act  of  the  court,  either  eoi  officio  or  o 
application  of  the  parties  interested,  8h> 
good  cause  for  taking  it  out  of  their! 
(i*er    Sir    W.    Scott,   arguendo,   in    Sih 
Wolff,  8  Term  Rep.,  828,   329;  The  Ht, 
Stewart.  128,  S.  C,  2  Hall's  Am.  Law  . 
188.)    And  the  property  still  remains 
custody  of  the  court,  notwithstanding 
livery  and  deposit  in  public  warehouse^ 
Mana,  4  Rob.,  848.)    In  fact,  in  F 
where  the  property  is  so  unlivered,  ' 
been  captured  by  a  public  or  private 
sioned  vessel,  it  is,  de  faeto,  under  ' 
locks  of  the  Oovemment  and  the  cii 
though  in  the  legal  possession  of  th«' 
under  the  tenor  of  his  writ  for  unli- 
if  captured  by  a  non-commissioned  v* 
a  droit,  where  the  king,  in  his  ofllc 
ralty  being  the  captor,  it  is  under 
alone.    (The  Bendsberg,  8  Rob.,  14^ 
the  United  States,  the  marshal  hol« 
tody  at  all  times  for  the  court;  and  * 
the  guardian  of  the  public  rights  ar 
as    well    as   of    the   rights    of    t 
*and  claimants  in  all  cases  of  prizt 
is,  indeed,  usual  and  proper  for  thf 
the  customs  to  keep  an  officer  on  l)< 
protection  of  the  revenue,  until  th 
duly  secured,  which  the  captors  n 
they  pleaBe;  but  since  it  cannot  l>- 
until  a  decree  of  condemnation 
property  be  good  prize  or  not,  mit 
occur  in  which  it  would  be  highh 
for  them  to  adopt  this  course.     1 
be  restored  specifically,  and  exp' 
country  by  the  claimants,  it  Ls  ht 
duties;  and  if  sold  under  an  inti 
of  sale,  it  is  the  duty  of  the  coui 
of  the  proceeds  the  amount  v 
then  attach  upon  it,  and  direct 
over  to  the  collector.    (The  Co 
387;     The  Neriede,  ante,  vol. 
true  that  the  prize  act  of  last 
26th  June,  1812,   ch.    107,  p< 
contemplate  that  the  duties  m 
cured  in  prize  cases,  in  the 
^oods  ordinarily  imported.     \ 
in  terms  applied  only  to  goods 
produce,  or  manufacture,   < 
British  ports;  and  is,  at  all  c 
to  cases  where  it  cannot  be  n 
the  goods  are  imported  or  n- 
dicial  decision.    And  the  sii' 
27th  January.  1818,  ch.  ir. 
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seem  necessary  to  do  much  more  than  refer  the 
reader  to  what  is  said  on  that  subject  in  the 
appendix  to  the  preceding  volume  (ante,  p. 
^500),  and  the  case  of  7'he  AdeUne  (9  Cranch, 
244,  286).  It  may,  however,  be  added,  that  a 
party  to  be  entitled  to  assert  a  claim  in  the  prize 
court  must  be  the  general  owner  of  the  proper- 
ty ;  for  a  person  who  has  a  more  lien  on  the 
property  for  a  debt  due,  whet^r  liquidated  or 
unliquidated,  is  not  so  entitled.  (The  Eenroom, 
2  Rob.,  1,  5;  The  Tobago,  5  Rob.,  218;  The 
Frances,  TJurmpmn^s  daim,  8  Cranch,  835,  Id. ; 
IneirCs  claim,  8  Cranch,  418;  The  Marianna, 
45  Rob.,  24.)  And  the  same  rule  has  been  ap 
plied  to  a  mortgage  where  the  mortgageor  is  left 
in  possession.  {I&lrh  v.  Darrel,  Bee.,  74.)  The 
rule  that  a  claimant  is  not  admitted  to  claim, 
who  is  engaged  in  a  traffic  prohibited  by  the 
municipal  laws  of  the  country,  is  applied  only 
to  citizens  or  subjects,  and  not  to  foreign  neu- 
tral proprietors.  {The  Recovery,  6  Rob.,  841.) 
But  to  citizens  or  subjects  the  rule  equally  ap- 
plies, whether  the  transaction  is  between  orig- 
inal contractors  or  under  a  sub-contract.  (The 
(Wneiius  and  Marin,  5  Rob.,  28.)  And  an  in- 
active or  sleeping  partner  cannot  receive  rcstitu- 
222*]  tion  in  a  transaction  in  which  he  *could 
not  be  lawfully  engaged  as  a  sole  trader.  (The 
Franklin,  6  Rob.,  127.  181.)  If  enemy's  prop- 
erty be  fraudulently  blended  in  the  same  claim 
with  neutral  property,  the  latter  is  liable  to 
shHre  the  fate  of  the  former.  ( The  St.  NicholoM, 
aiUe,  Vol.  I,  p.  481.) 


An  appearance  by  a  proctor  for  the  claimants, 
duly  entered,  cures  all  defects  of  process,  such 
as  the  want  of  a  monition  or  of  due  notice. 
{PenhaUow  v.  Doane,  3  Dall.,  54.)  And  even 
assuming  that  one  partner  has  no  authority  to 
appoint  a  proctor  for  all  the  partners,  yet  a  gen- 
eral appearance  for  all  bv  a  pniotor  is  good  and 
legally  binding.  (HUh  v.  RotiH,  8  Dall.,  231.) 
In  cases  of  captures  by  government  ships  the 
proceedings  in  England  are  exclusively  carried 
on  by  the  officers  of  the  government,  and  no 
other  persons  can  interfere  to  support  or  pur- 
sue a  suit,  where  they  do  not  consent.  (The 
Klsebe,  5  Rob.,  178.)  Whether  the  same  ex- 
<!lusive  authority  exists  in  the  United  States  has 
never  been  made  the  subject  of  question  in  the 
Supreme  Court.* 


123*]  *It  has  l)een  already  statedln  the  former 
note,  that  the  cause  is  to  be  heard  at  the  first 
hearing  upon  the  ship's  papers  and  the  prepara- 
tory examinations,  and  that  the  omis  probandi 


rests  on  the  claimant.  (And  wieThe  RoMXie,  2 
Rob.,  348;  The  Counters  of  LavderdaU,  4 Rob.. 
283.)  If  upon  such  hearing  the  cause  appear 
aoubtful,  and  the  parties  have  not  forfeited 
their  title  to  farther  proof,  it  is  then  in  the  dis- 
cretion of  the  court  to  allow  failher  pnxif, 
either  to  the  claimants  alone  or  to  the  captors 
as  well  as  the  claimants.  The  manner  in  which 
the  preparatory  examinations  are  taken,  and  the 
cases  in  which  farther  proof  is  alldw^  or  de- 
nied, have  been  briefly  stated  in  the  former 
note,  and  the  standing  mterrogatories  on  which 
these  examinations  are  taken  will  be  found  in 
a  subsequent  note  to  this  volume.  (Infra,  note 
8.)  It  may  not,  however,  be  useless  to  glance 
at  a  few  particulars  which  are  either  omitted 
or  not  distinctly  stated  in  the  former  note.  Al- 
though the  ship's  papers  found  on  board  are 
proper  evidence,  yet  they  are  so  only  when 
properly  verified;  for  papers  by  themselves 
prove  nothing,  and  are  a  mere  dead  letter  if 
they  are  not  supported  by  the  oaths  of  persons 
in  a  situation  to  give  them  validity.  (The  Jvno, 
2  Rob.,  120,122.)^  And  even  upon  the  original 
hearing,  papers  found  on  boai^  another  capt- 
ured ship  may  be  invoked  into  the  cause, 'and 
used  by  the  captors.  But  if  the  papers  are 
taken  from  a  vessel  not  so  captured  and  carried 
in,  they  can  only  be  used  upon  an  order  for 
farther  proof.  (The  Romeo,  6  Rob.,  351 ;  The 
Ma/ria,  1  Rob..  340.)  But  the  authenticity  of 
papers  thus  invoked  must  be  verified  by  affi- 
davit, and  otherwise,  to  the  satisfaction  of  the 
court.  (The  Romeo,  lb.)  So,  also,  the  deposi- 
tions of  the  claimant  in  a  former  case,  in  which 
he  was  *owner  and  master,  were  permitted  r*24 
to  be  invoked  by  the  captors  to  prove  his  aomi- 
cile.  (The  Vriendtehap,  4  Rob.,  166.)  But  where 
nothing  appears  in  the  original  evidence,  which 
lays  a  foundation  for  prosecuting  the  inquiry 
farther,  it  must  be  under  very  particular  cir- 
cumstances indeed  that  the  court  will  be  in- 
duced to  admit  extraneous  evidence.  (Thr 
Sarah,  3  Rob.,  380.)  If  the  instructions  found 
on  board  of  a.  prize  are  transmitted  from  the 
department  of  state  for  foreign  affairs  to  the 
prize  court,  they  are  considered  as  sufficiently 
authenticated  as  having  been  found  on  board, 
without  further  proof  to  that  effect.  (The  Maria, 
1  Rob.,  340.)  A  person  skilled  in  nautical  af- 
fairs may  be  called  to  examine  the  log-book  of 
the  captured  ship,  and  to  give  his  opinion  as  to 
the  verity  of  the  statement  in  respect  to  destina- 
tion, &c.,  from  the  courses,  winds,  &c.  (The 
Edtoard,  4  Rob.,  68.) 

The  examinations  of  the  prize  crew  are  to  be 
taken  in  the  manner  which  lias  been  already 
alluded  to;  but  if  the  prize  be  carried  into  h 
foreign  port  where  there  is  no  commission, 
their  affidavits  taken  in  such  port  will  be  ad- 


1.— In  England  It  Is  also  held  that  the  power  of 
the  orown  to  direct  the  release  of  property  seized 
an  prize,  before  Hdjudicution,  and  a^inRt  the  will 
of  the  captors,  is  not  taken  away  by  any  grant  of 
the  prize  conferred  in  the  order  of  council,  the 
nrocIamaUon,  or  the  prize  act.  The  Blsebe,  6  Rob. 
l.')5.  And  in  France  the  captors  cannot,  after  the 
prize  is  broug-ht  in  for  adjudication,  terminate  the 
proceedings  by  a  private  arrangement  with  the 
claimants  Such  an  arrangement,  to  be  valid,  must 
be  communicated  to  the  procureur  general,  and  ap- 
proved by  the  court ;  because  the  nghts  and  Inter- 
4»8t8  of  the  state,  of  the  officers  and  crew  of  the 
capturing  veesel,  and  of  the  subjects  of  neutral 
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powers,  might  be  compromitted  by  suoh  an  ar- 
rangement. See  the  opinion  of  M.  Portalis  on  thin 
question,  (Code  dM  Priiie»,  Par  Ouichard,  torn.  2,  p. 
&ti.)  He  distinguishes  this  case  from  that  of  ran- 
soms, which  are  regulated  by  peculiar  laws,  but 
never  favored ;  and  oe  cites,  in  support  of  his  opin- 
ion, several  ancient  arrits  of  council  and  reecnpu 
of  the  admiral. 

2.— /Ill  a  pJt«,  et  parceque  to  pieces  en  forme  frmi- 
ve^s  d  Dora  peuvent  encore  avmr  Hi  concerts*  en 
fraude^  ti  am  ordtmni  par  Arret  du  Con9eU  du  :» 
(JUi}l>re,  dOXi,  </ue  le»  dcpfuHtione  contrairee  dee  ifen» 
de  VSmiipage  prig,  pr^ixiudroit  d  cen  pieces,  Valin^ 
Hur  VOrdonnance,  Liv,  8,  tit.  9.  De»  Pviset,  art  6. 
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Tuitted  in  evidence.   (The  Pmeock,  4  Rob.,  185; 
The  Arabella  and  Madeira,  2  Gallia.) 

Id  the  prize  court,  as  in  every  other  judicial 
tribunal,  there  are  certain  presumptions  which 
\eza}\j  affect  the  parties,  and  are  considered  as 
of  general  application.    Possession  i^  presump- 
tive evidence  of  property.     (Miller  v.  Tlie  Reso- 
lution, 2  Dall.,  19.)    If  there  be  a  total  defect 
of  evidence  to  establish  the  proprietary  interest. 
it  Ls  presumed  to  belong  to  an  enemy.  (Sir  W. 
Scott  and  Sir  J.  NichoU's  letter  to  Mr.  Jay; 
IMmpra;  The  Magnus,  I  Rob.,  81.)  So,.goods 
found  in  an  enemy's  ship  are  presumed  to  be- 
loQg  to  the  enemy,  unless  a  distinct  neutral 
character  and  documentary  proof  accompany 
them.     Res  in  hostium  nav&us  presumuntur 
(^  hostium  donee  contrariutn  probetur.    (Tjoc- 
fndtis,  lib.  3,  ch.  4,  n.  11;  Grotiiis  de  Jur.  Bel. 
't  Par.,  lib.  3,  ch.  6.  sec.  6;  Bynk.  Q.  J.  Pah. 
lib.  1.  ch.  18.)    And  in  cases  where  the  prop- 
t*riv  falls  within  the  general  character  of  con- 
traband, if  the  claimant  would  avail  himself  of 
the  favorable  distinction  tliat  it  is  the  produce 
of  his  own  country,  the  onus  of  establishinjr 
25*]  that  fact  is  on  him.  ( The  Twee  Juffrotoen,  'i 
Rob.,  242.)    Prima  facie  a  merchant  is  taken 
•to  be  acting  for  himself,  and  upon  his  own  ac- 
4'ount;  but  if  a  person  is  not  a  merchant,  that 
may  give  a  qualified  character  to  his  acts.  (The 
Jonge  Pieter,  4  Rob..  79.)    If  in  the  ship's  pa- 
pers properly  in  a  voyage  from  an  enemy's  port 
Ik- described  *'  for  neutral  account,"  this  is  such 
a  s^neral  mode  as  points  to  no  designation  what- 
ever; and  under  such  a  description  no  person 
can  say  that  the  cargo  belongs  to  him,  or  caa 
entitle  himself  to  the  possession  of  it  as  his  prop- 
erty.    In  such  a  case  farther  proof  is  indispen- 
sjible.     (The  Jonge  PieUr,  4  Rob.,  79.)     Where 
a  ship  has  been  captured  and  carried  into  an 
enemy's  port,  and  is  afterwards  found  in  pos- 
>ession  of  a  neutral,  the  presumption  is,  that 
there  has  been  a  regular  condemnation,  and  the 
pnx)f  of  the  contrary  rests  on  the  party  claim- 
iTiiT  the  property  against  the  neutral  possessor. 
KThe    Countess  of  Lauderdale,  4  Rob..   283.) 
Where  a   treaty   expressly   provides  for  the 
removal  of  persons  who  happen  to  be  settled 
in  a  ceded  port,  the  burthen  of  proof  rests  on 
the  other  party  to  show  that  tfae^  did  not  in- 
tend to  remove,  for  the  presumption  is  already 
to  be  taken  in  their  favor.  (/The  Diana,  5  Rob., 
^).)    Where  the  master  of  a  captured  ship  is 
not  fairly  discredited,  his  testimony  as  to  des- 
tination is  generally  conclusive  on  that  point. 
\The  CaroUna,  3  Rob.,  75;  The  Convenientia,  4 
Rob.,  200.)    So  his  testimony  of  th%  ill-treat- 
ment of  his  crew,  if  uncontradicted.     (The  Die 
Fire  Darner,  5  Rob.,  357.)    Where  the  voyage 
i*4  from  the  port  of  one  enemy  to  the  port  of 
another  enemy,  and  farther  proof  is  required, 
the  double  correspondence  of  the  shipper  and 
consignee  should  be  produced;  for  there  is  a 
<ioubfe  interest  to  be  rebiitted ;  but  if  the  voyage 
be  to  a  neutral  port,  the  correspondence  with 
the  shipper  is  all  that  is  usually  required.  (The 
Vreede,  5  Rob.,  281.) 


In  respect  to  the  persons  who  may  be  wit- 
nesses in  prize  causes,  it  is  very  clear  that  an 
alien  enemy,  as  such,  is  not  in  general  disabled 
to  be  a  witness  (The  Fhlcon,  6  Rob.,  194);  and, 
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indeed,  in  ordinary  cases  the  prize  crew,  whether 
national,  neutral  or  hostile,  are  the  necessaiy 
witnesses  in  the  cause.  *(The  Ilenrick  [*26 
and  Maria,  4  Rob.,  43.)  And  upon  farther 
proof  ordered,  the  attestations  of  the  claim- 
ant and  his  clerks,  and  the  correspondence 
between  him  and  his  agents  arc  admissible 
evidence,  and  proper  proofs  of  property. 
(The  Adelaide,  3  Rob.,  281.)  And  upon  far- 
ther proof,  the  aifidavits  of  the  captors,  even 
without  a  release,  are  good  evidence  of  facts 
within  their  own  knowledge.  (The  Maria,  1 
Rob.,  340;  The  Resolution,  6  Rob..  18;  7'he 
Sally,  1  Gallis.,  401.)  But  except  under  peculiar 
circumstances,  the  affidavits  of  captors  are  not 
received  in  our  prize  courts.  (The  Henriek 
and  Maria,  4  Rob. ,  57,  note  a;  TJie  Grotius, 
9  Cranch,  868;  The  JSaUy,  1  Gallis.,  401;  The 
Haabet,  6  Rob.,  54.  The  GlierktigheU,  6  Rob., 
58,  note  a;  The  Charlotte  Caroline,  1  Dod- 
son,  192,  199.)  Upon  allegations  of  joint  capt- 
ure, the  aifidavits  of  any  of  the  joint  captors 
are  not  received,  unless  they  are  discharged  of 
all  interest  by  a  release,  for  in  such  questions 
the  general  rules  of  law  as  to  competency  pre- 
vail. And  where  a  witness  declares  that  he  ex- 
pects to  share  from  the  bounty  of  the  joint 
captors,  he  is  competent;  but  it  is  otherwise  if 
he  says  that  he  thinks  himself  entitled  in  law. 
{The  Dree  Qebroeders,  5  Rob.,  339,  343,  note  a; 
The  Anna  Catharina,  6  Rob.,  269.)  And  the 
log-book  of  asserted  joint  captors  is  inadmissible 
evidence,  since  it  goes  to  establish  their  inter- 
est. (LeNiemen,  1  Dodson,  9.)  Where  farther 
proof  is  ordered,  affidavits  taken  in  foreign 
countries,  before  notaries  public,  whose  attesta- 
tions are  properly  verified, are  in  general  proper 
evidence.  But  in  the  Supreme  Court  of  the 
United  States  it  is  by  a  rule  of  the  court  re- 
quired that  all  such  evidence  should  be  taken 
under  a  commission  from  the  court.  (The  Lon- 
don Paeket.  ante,  p.  871.)  And  this  practice  is 
certainly  more  conformable  to  the  general  pur- 
poses of  justice,  and  less  liable  to  abuse  than 
any  other.  It  seems,  however,  to  be  a  general 
rule  of  the  prize  court  not  to  issue  any  com- 
mission to  be  executed  in  the  enemy's  country. 
(The  Magnus,  1  Rob., 81;  Tfie  Diana,2  Gallis.) 


The  questions  which  are  most  ordinarily  dis- 
cussed in  prize  *courts  at  the  hearing  of  [*27 
the  cause,  respect  the  national  character  of  the 
property ;  and  this  depends  sometimes  upon  the 
habits  and  trade  of  the  ship,  upon  the  nature  of 
the  voyage  or  of  the  cargo,  or  upon  the  legal 
or  illegal  conduct  of  the  parties  themselves; 
but  orainarily  it  depends  upon  the  national 
domicile  of  the  asserted  proprietor,  or  upon  the 
nature  of  the  title  which  he  asserts  over  the 
property.  In  all  these  cases  where  the  proper- 
ty is  condemed,  it  is  by  fiction,  or  rather  by  in- 
tendment of  law,  deemed  the  property  ot  en- 
emies; that  is,  of  persons  who  are  so  to  be  con- 
sidered in  the  particular  transaction,  and  is  con- 
demned eo  nomine.  (The  Elsebe,  5  Rob.,  178; 
The  NeUy,  1  Rob.,  219;  note  to  TJie  Hoop; 
The  Alrjtunder,  8  Cranch,  169;  The  Julia,  8 
Cranch,  181 ;  The  Thomas  Oibb(fns,  8  Cranch, 
421;  The  St.  Lawrence,  1  Gallis..  532;  The 
Joseph,  1  Gallis.,  545.)    It  is,  besides,  the  pur- 
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pose  of  this  note  to  discuss  these  topics  at  large 
with  all  the  distinctions  which  belong  to  them. 
Indeed,  such  a  discussion  would  of  itself  re- 
quire a  very  considemble  treatise.  It  may, how- 
ever, be  of  some  use  to  give  a  rapid  sketch  of 
the  leading  principles  which  regulate  the  de- 
cisions of  prize  courts  on  some  of  these  subjects. 

In  respect  to  the  question  who  are  to  be  con- 
sidered enemies  or  not,  the  general  principle  is, 
that  every  person  is  to  be  considered  as  belong- 
ing to  that  country  where  he  has  his  domicile, 
whatever  may  be  his  native  or  adopted  coun- 
try. {Th£  Vi{filantta,  ,1  Rob.,  1;  Tfie  En- 
draught,  1  Rob.,  19;  The  ISarah  ChriMiiia,  1 
Rob.,  237;  The  Indian  Chief,  3  Rob.,  23;  The 
Premdent,  5  Rob.,  277;  The  Neptunus,  6  Rob., 
403;  The  Venus,  9  Cranch,  253;  Tlie  Frances. 
Gillespie's  claim,  1  Gallis.,  614;  The  Mary  and 
Sumn,  Richardson's  claim,  ante,  vol.  I,  p.  46, 
8.  C.  p.  55;  note  //  M'Connd  v.  Hector,  8 
Bos.  i&Pull.,  113;Bynk.  Q.  J.  Pub.,  ch.  8;  Du- 
ponceau's  edit.,  p.  19,  25.)'  And  the  masters 
and  crews  of  ships  are  deemed  to  possess 
28*1  *the  national  character  of  the  ships  to 
which  they  belong  during  the  time  of  their 
employment.  (The  Endraught,  1  Rob.,  21; 
The  Bernon,  1  Rob.,  101;  mde  T?ts  Embden,  1 
Rob.,  17;  The  Frederick,  5  Rob.,  8;  The  Ann, 
1  Dodson,  221.)  And  even  if  a  person  goes 
into  a  belligerent  country  originally  for  tempo- 
rary purposes,  he  will  not  preserve  his  neutral 
character,  if  he  remain  there  several  years, pay- 
ing taxes,  &c.  {The  Harmony,  2  Rob.,  822; 
The  Embden,  1  Rob.,  17.)  And  a  neutral  con- 
sul, resident  and  trading  in  a  belligerent  country, 
is,  as  to  his  mercantile  character,  deemed  a 
belligerent  of  that  country.  (The  Indian 
Chi^,  3  Rob.,  22;  The  Josephine,  4  Rob.,  26.) 
And  the  same  rule  applies  to  the  subject  of  one 
belligerent  country,  resident  in  the  country  of 
its  enemy,  and  carrying  on  trade  there.  (  Tfie 
Giito,  3  Rob.,  38;  M'Connel  v.  He4itor,  3  Bos.  & 
Pull.,  113.)  But  a  character  acquired  by  mere 
domicile  ceases  upon  removal  from  the  country. 
(The  Indian  Chief,  ^  Rob.,  12.)  The  native 
character  easily  reverts,  and  it  requires  fewer 
circumstances  to  constitute  domicile  in  the  case 
of  a  native  than  to  impress  the  national  char- 
acter on  one  who  is  originally  of  another 
country.  (La  Virginie,  5  Itol^,  98.)  And  in 
his  favor,  a  party  is  deemed  to  have  changed 
bis  domicile  and  his  native  character  reverts  as 
soon  as  he  puts  himself  in  intinere  to  return  to 
his  native  country  animo  revertendi.  (The 
Indian  Chief,  3  Rob.,  12;  The  St.  Lawrence,  1 
Gallis..  467.) 

In  general,  a  neutral  merchant  trading  in  the 
ordinary  manner  with  a  billigerent  country, 
does  not,  by  the  mere  accident  of  his  having  a 
stationed  agent  there,  contract  the  character  of 
the  enemy.  (Tlie  Anna  Catharina,  4  Rob., 
107,  121.)    But  it  is  otherwise  if  he  be  not  en- 

1.— Onu'aura  aucun  efrardaux  pasee  ports  accor- 
des  par  lea  priuces  neutres  ou  alUee,  tant  aux  pro- 
prietaires  qu'aux  roaitres  des  na vires  sujets  des 
etats  enncmls,  s'Us  n'ont  ete  naturalises,  et  n'ont 
transf ere  leur  domlQlle  dans  les  etats  des  dits  prin- 
oes  avant  la  declaration  de  la  preseote  guerre :  Ne 
pourront  pareillement  les  dlts  proprietaires  et  mal- 
tree  des  navires  ou  sujets  des  etats  ennemis*  qui 
auront  obtenu  les  dites  iettres  de  naturalite,  jouir 
de  leur  effet,  si  depuisqu'elles  ont  ete  obtenues  lis 
BODt  retournes  duns  les  etats  ennemis  pour  y  con- 
tinuer  leur  commerce.  Ueitlementdu  21  Octobre, 
1744,  art.  11 ;  Dec.  36  Juiilet,  1778,  art.  6. 
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gaged  in  trade  upon  the  ordinary  footing  of  a 
neutral  merchant,  but  as  a  privileged  trader  of 
the  enemy ;  for  then  it  is  in  effect  a  hostile  trade. 
(The  Anna  Catharina,  4  Rob.,  107,  121.)     So 
if  the  agent  cany  on  a  trade  from  the  hostile 
country,  which  is  not  clearly  neutral.     (lb.) 
And  if -a,  person  be  a  partner  in  a  house  of  trade 
in  the  enemy's  countir,  *he  is,  as  to  the  ['29 
concerns  and  trade  of  that  house,  deemed  an 
enemy,  and  his  share  is  liable  to  confi6catioD,as 
such,  notwithstanding  his  own  residence  is  in  a 
neutral  country ;  for  the  domicile  of  the  bouse  is 
considered  in  this  respect  as  the  domicile  of  the 
partners.     (The  Viguantia,  1  Rob..  1,  14,  19; 
The  Sum,  2  Rob.,  255;   The  Indiana,  3  Rob., 
44;  The  Portland,  3  Rob., 41;  The  Vriendscftap, 
4  Rob.,  166;  The  Jonge  Klamna,  5  Rob.,  297; 
The  Antonia  Johanna,   ante.  Vol.  I.  p.   159: 
The  St.  Joze  Indiana,  2  Gallis.)    But  if  he  has 
a  house  of  trade  in  a  neutral  countrv,  he  htL^ 
not  the  benefit  of  the  same  principle;  for  if 
his  own  personal  residence  he  in  the  hostile 
countiy,  his  share  in  the  property  of  the  neutral 
house  IS  liable  to  condemnation.    (lb.  and  The 
Frances,  1  Gallis,  618;  S.  C,  8  Cranch,  848.) 
However,  where  a  neutral  is  engaged, in  peare. 
in  a  house  of  trade  in  the  enemy's  country,  his 
property  so  engaged  in  the  house  is  not,  at  the 
commencement  of  war,  confiscated;  but  if  he 
continues  in  the  house  after  knowledge  of  the 
war,  it  is  liable,  as  above  stated,  to  confiscation. 
(The  Vigilantia,  1  Rob.,  1,  14. 15;  The  Susa,  2 
Rob.,  251,255.)    It  is  a  settled  principle  that 
traffic  alone,    independent  of  residence,  will, 
in  some  cases,  confer  a  hostile  character  on  the 
individual.     (lb.   TJie  Susa,  2  Rob.,  251,  2,'>5, 
The  Vriendschap,  4  Rob.,  166.)    And  if  a  neu- 
tral be  engaged  in  the  enemy's  navi^tion.  it 
not  only  ^ects  the  particular  vessel  in  which 
he  is  employed,  but  all  other  vessels  belonging 
to  him,  that  have  no  distinct  national  character 
impressed  upon  them.     (The  VHendttchap,  4 
Rob.,  166.)- 

Ships  are  deemed  to  belong  to  the  country 
under  whose  flag  and  pass  they  navigate,  and 
this  circumstance  is  conclusive  upon  their  char- 
acter. (Tlie  Vigilantia,  1  Rob.,  1,  19.  26;  The 
Vrow  Anna  Catharina,  5  Rob. ,161 ;  The  Sficcess, 
1  Dodson,  131.)  So,  even  if  purchased  by  a 
neutral,  if  they  are  habitually  engaged  in  the 
trade  of  the  enemy's  country  (The  Vigilantia, 
1  Rob.,  1,  19,  26;  The  Planter's  Wen4:h,  5  Rob., 
22);  even  though  there  be  no  sea-port  in  the 
territory  of  the  neutral.  (lb.  But  in  general, 
and  unless  under  special  circumstances,  the  na- 
tional chnracter  of  ships  depends  on  the  resi- 
dence of  the  owner,  (lb.  The  Magnus,  1  Rob. , 
31.  J  When,  however,  it  is  said  that  the  fiag 
and  pass  is  conclusive  on  the  character  of  the 
ship,  the  ^meaning  is  this,  that  the  party  [*30 
who  takes  the  benefit  of  them  is  himseli  bound 
by  them;  he  is  not  at  liberty,  when  they  lia|)- 
pen  to  turn  to  his  disadvantage,  to  turn  round 
and  deny  the  character  which  he  has  worn  for 
his  own  benefit,  and  upon  the  credit  of  his 
own  oath  or  solemn  declarations.  But  they  do 
not  bind  other  parties  as  against  him;  other 
parties  are  at  liberty  to  show  that  these  are 
spurious  credentials,  assumed  for  the  purpose 
of  disguising  the  real  character  of  the  vessel ; 
and  it  is  no  inconsiderable  part  of  the  ordinan* 
occupation  of  a  prize  court  to  pull  off  this 
mask  and  exhibit  the    vessel  so  disgui^^ed   in 
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her  true  character  of  an  enemy's  vessel.  (T?ie 
Fortuna,  1  Dodaon,  87;  The  Suere^,  Id,,  181.) 
Ships  and  cargoes  engaged  in  the  privileged 
and  peculiar  trade  of  a  nation,  under  a  special 
contract,  and  the  sanction  of  the  government, 
are  considered  as  affected  by  the  character  of 
the  nation,  and  if  it  be  hostile,  the  trade  is 
stamped  ^ith  the  same  character.  (77i«  Prin- 
«*«a,  2  Rob.,  49;  7' fie  Anna  Cathnrina,  4 
Rob.,  11^7;  The  Bendsborg,  4  Rob..  121;  Ths 
Vrow  Anna  Catharina,  5  Rob.,  161;  Ths  Com- 
mereen,  ante.  Vol.  I,  p.  882;  Vide  5  Rob.,  5, 
note  a.)  And  the  produce  of  an  estate  situated 
in  a  hostile  colony  is  so  impressed  with  the 
character  of  the  soil  that  although  the  owner 
of  the  estate  be  resident  in  a  neutral  country, 
his  interest  in  the  produce  is  deemed  enemy's 
property.  {The  Phcpnix,  5  Rob.,  20;  The  Vnm 
Anna  Catharina,  5  Rob.,  161;  The  Dree  Ge- 
btveders,  4  Rob.,  282;  Benizon's  claim,  9 
(ranch,  191.) 

In  respect  to  the  transfers  of  enemies'  ships 
during  war,  it  is  certain  that  purchases  of  them 
by  neutrals  is  not,  in  general,  illegal;  but  such 
purchases  are  liable  to  great  suspicion,  and  if 
good  proof  be  not  given  of  their  validity,  by  a 
bill  of  sale  and  payment  of  a  reasonable  con- 
sideration, it  wUl  materially  impair  the  validity 
of  the  neutral  claim  (The  Ikmon,  1  Rob.,  102; 
The  Se^chs  Gedsehimetern,  4  Rob.,  100);  and  if 
the  purchase  be  made  by  an  agent,  his  letters  of 
procuration  must  be  produced  and  proved. 
{The  Arffo,  1  Rob.,  158. )»  And  if,  after  such 
31*]  transfer,  the  ship  *  be  employed  habitual- 
ly in  the  enemy's  trade  or  under  the  manage- 
ment of  a  hostile  proprietor,  the  sale  will  be 
deemed  merely  colorable  and  collusive.  (The 
Jemmy,  4  Rob.,  31;  Tlie  Omnilms,  6  Rob.,  71.) 
But  the  right  of  purchase,  by  neutrals,  extends 
only  to  merchant  ships  of  enemies  (The  Miner- 
m,  6  Rob.,  896,  899);  for  the  purchase  of  ships 
of  war  belonging  to  enemies,  is  held  to  be  in- 
valid. (The  Minerva,  6  Rob.,  896.)  And  a  sale 
of  a  merchant  ship,  made  by  an  enemy  to  a 
neutral,  during  war,  must  be  an  absolute,  un- 
cfmditional  sale.  (The  Packet  de  Bilboa,  1 
Rob.,  133;  TheNaydi  Oedecht,  1  Rob.,  137.  note 
a.)  Anything  tending  to  continue  the  interest 
of  the  enemy  in. the  snip  vitiates  a  contract  of 
this  description  altogether.  (The  Seelis  Oed- 
rhieietern,  4  Rob.,  1(W.) 

In  respect  to  proprietary  interests  in  cargoes, 
though,  in  general,  the  rules  of  the  common 
law  apply,  yet  there  are  many  peculiar  princi- 
ples of  prize  law  to  be  considered.  It  is  a  gen- 
eral rule  that  diu'ing  hostilities,  or  imminent 
and  impending  dan^r  of  hostilities,  the  prop- 
erty of  parties  belligerent  cannot  change  its 
national  character  during  the  voyage,  or,  as  it  is 
commonly  expressed,  in  transitu.  (T/ie  Danke- 
boar  Africaan,  1  Rob.,  107;  Tlie  Uerstelder, 
1  Rob.,  114.)  This  rule  equally  applies  to 
ships  and  cargoes;  and  it  is  so  inflexible  that  it 
i«  not  relaxed  even  in  favor  of  owners  who  be- 
come subjects  by  capitulation  after  the  ship- 

1.— Que  tout  valsseau  qui  sera  de  fabri<iue  enne- 
mie.  ou  qui  aura  eu  orlgrinairement  un  propri^tairo 
fnn«*ml,  ne  pourra  dti*e  cens^  neiitre,  s'll  n'en  a 
f>te  fait  une  venteparde  van  ties  olliciers  publics  qui 
•loivent  passer  cette  sorte  d'actes,  et  si  cette  vente 
ne  j»e  trouve  &  bord,  et  n'est  soutenue  d'un  pouvoir 
auttaentique  donu^  par  le  prerai<4h  propri^taii-e, 
l<fr«qu'll  ne  vend  pas  Uil-m6me.  HeglemeiU  du  17 
Fecrier,  \mi.    Du  12  MaU  laW. 
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ment  and  before  the  capture.  (lb.)  But  if  the 
ship  sails  before  hostilities,  when  there  is  a  de- 
cided state  of  amity  between  the  two  countries, 
and  before  the  capture,  the  owner  again  be- 
comes a  friend,  and  at  the  time  of  the  capture, 
and  also  at  the  time  of  adjudication,  he  is  in  a 
capacity  to  claim;  the  prize  courts  will  then 
give  him  the  benefit  of  the  principle,  that  the 
national  character  cannot  bealtei'ed  intranntu, 
and  will  restore  to  him.  (lb.)  The  same  dis- 
tinction is  applied  to  purchases  made  by  neu- 
trals, of  property  in  tranntu;  if  purchased 
during  a  state  of  war  existing,  or  imminent 
and  impending  danger  *of  war,  the  con-  [*32 
tract  is  held  invalid,  and  the  proi)erty  is  deemed 
to  continue  as  it  was  at  the  time  of  shipment, 
until  the  actual  delivery.  It  is  otherwise,  how- 
ever, if  the  contract  be  made  during  a  state  of 
peace,  and  without  contemplation  of  war;  for. 
under  such  circumstances  the  prize  courts  will 
recognize  the  contract,  and  enforce  the  title  ac- 
quired under  it.  (T/^e  VrotQ  Margaretha,  1 
Rob.,  886;  The  Jan  Frederick ,  5  Rob.,  128.) 
And  property  is  still  considered  in  traneiiu  if 
it  be  ultimately  destined  to  the  hostile  country, 
notwithstanding  it  has  arrived  at  a  neutral 
port,  and  the  ship  is  there  changed.  (The  Carl 
Walter,  4  Rob.,  207.)  The  rea!son  why  courts 
of  admiralty  have  established  this  rule  as  to 
transfers  in  transitu  during  a  state  of  war,  or 
expected  war,  is  asserted  to  be,  that  if  such  a 
rule  did  not  exist,  all  goods  shipped  in  the  en- 
emy's country  would  be  protected  by  transfers, 
which  it  would  be  inapossible  to  detect.  (The 
Vrow  Margaretha,  1  Rob.,  886.) 

The  same  public  policy  has  established  the 
rule  of  the  prize  courts,  that  property  going, 
during  war,  to  be  delivered  in  the  enemy^s 
country,  and  under  a  contract  to  become  the 
property  of  the  enemy  immediately  on  arrival, 
if  taken  in  transitu,  is  to  be  considered  as  ene- 
my's property.  (The  8aUy,  8  Rob.,  800,  note 
a.)  And  all  contracts  of  purchase  effected  on 
the  part  of  the  belligerent,  where  the  payment 
is  executory  and  contingent  on  delivery  at  an 
ulterior  port,  at  the  risk  of  the  neutral  vendor 
or  shipper,  are  considered  as  contracts  in  fraud 
of  the  prize  law,  and  the  gootls,  if  captured  in 
transitu,  are  condemned  as  the  absolute  prop- 
erty of  the  enemy.  (The  Atlas,  3  Rob.,  299; 
The  Anna  CaUuirina,  4  Rob.,  107,  113,  note.) 
But  when  the  contract  is  made  in  time  of 
peace,  and  without  any  contemplation  of  war, 
no  such  rule  exists.  (lb)  But  the  rule  is  ap- 
plied where  such  a  contract  is  orignally  made 
between  allies  in  the  war,  if  a  party  to  it  be- 
comes neutral  after  the  contract,  and  before  the 
execution  of  it,  and  the  shipment  is  made 
afterwards.  (The  Anna  Cathan'va,  4  Rob.,  107, 
112.)  A  contract  by  a  neutral  with  a  privi- 
leged  company  of  the  enemy,  with  a  view  to 
the  transportation  of  the  whole  produce  of  a 
colony,  or  of  the  company  itself,  if  made  dur- 
ing war,  or  in  contemplation  of  war.  is  pro- 
nounced illegal,  and  the  property  is  liable  to 
♦condemnation  as  hostile  property.  (The  [*33 
Rendeborg,  4  Rob.,  121;  The  Jan  Frederick,  5 
Rob.,  128.)  But  if  a  neutral,  during  peace, 
and  without  contemplation  of  war,  purchase 
goods  in  a  colony  from  a  regular  privileged 
company  there,  and  it  is  agn*ed  that  they  shall 
be  transported  and  sold  in  the  mother  country 
by  the  company's  agents  for  the  benefit  of  tlie 
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neutral,  the  contract  Is  good',  and  the  property 
remains  neutral  during  its  transit,  notwittistand- 
inff  an  intervening  war  of  the  mother  country. 
{The  Vraw  Anna  GatJuiHna,  5  Rob.,  161.) 

In  ordinary  shipments  of  goods,  unaffected 
by  the  foregoing  principles,  the  question  of 
proprietary  interest  often  turns  on  minute  cir- 
cumstances and  distinctions,  the  general  prin- 
ciple being  that  if  they  are  going  for  account 
of  the  shipper,  or  subject  to  his  order  or  con- 
trol, the  property  is  not  devested  in  transitu. 
If  there  be  any  condition  annexed  to  the  deliv- 
ery of  the  goods  to  the  consignee,  the  proprie- 
tary interest  remains  in  the  shipper,  notwith- 
standing the  goods  are  sent  in  pursuance  of  the 
orders  of  the  consignee.  Thus,  if  a  merchant 
in  H  send  goods  to  A  in  another  country,  b^ 
order  of  B  and  on  account  of  B,  but  with  di- 
rections not  to  deliver  them  unless  satisfaction 
could  be  given  for  the  payment,  the  property  is 
not  devested  from  the  shipper,  but  remains  his 
in  transitu.  (Cited  in  The  Aurora,  4  Rob., 810.) 
The  same  principle  applies  where  goods  are 
shipped  to  the  orders  of  the  shippers,  but  to  be 
dehvered  by  their  agents  to  the  consignee  upon 
the  agents  being  satisfied  for  the  payment. 
(The  Aurora,  4  Rob.,  218;  The  Merrimack, 
Kimmel  &  Albert's  claim,  8  Cranch,  817;  see 
The  jiarianna,  6  Rob.,  24.)  So  even  if  the 
goods  are  stated  in  the  invoice  to  belong  to  the 
claimants;  yet  if  these  papers  are  inclosed  to 
the  consi^ee  as  agents  to  the  shippers,  and 
are  to  be  delivered  to  the  claimants  only  upon 
conditions  in  the  discretion  of  the  Agent,  the 
property  remains  in  the  shippers.  (The  Mer- 
rimack, 8  Cranch,  817.)  But  if  the  goods 
are  consigned  to  an  agent  of  the  shippers,  but 
the  invoice,  &c. ,  show  them  to  be  for  the  ac- 
count of  the  claimants,  and  the  invoice,  &c.. 
are,  by  the  shippers,  sent  directly  to  the  claim- 
ants, the  possession  of  these  documents  fives 
them  a  title,  and  establishes  the  intention  of  the 
shipper  to  vest  the  property  in  the  claimants  at 
the  time  of  the  shipment.  (The  Merritnack, 
34»j.Me&sr8.  *Wilkin8'  claim,  8  Cranch,  317.) 
So  if  the  goods  are  shipped  to  the  consignee  un- 
conditionally for  the  use  of  the  claimants.  {Id. 
Messrs.  M'Kean&  Woodland's  claim.  8  Cranch, 
317.)  But  if  the  goods  are  consigned  to  the 
agent  of  the  shippers,  and  there  »xe  discretion- 
ary orders  given,  but  no  direction  for  an  abso- 
lute delivery  to  the  claimants,  the  property  re- 
mains in  the  shippers.  {TheSt.  /oze  Induino, 
Lizaur's  claim,  2  Gallis. ,  S.  C.  anie.  Vol.  I. ,  p. 
208.)  In  all  these  cases  the  goods  are  supposed 
to  have  been  purchased  in  pursuance  of  the  or- 
ders of  the  claimants;  for  if  they  are  sent  by 
the  shippers  without  orders,  or  contrary  to,  or 
different  from  orders,  eitherin  quantity  or  kind, 
the  proprietary  interest  remains  in  the  shipper 
during  the  transit,  nothwithstanding  they  are 
sent  by  direct  consignment  to  the  consignee. 
n'he  Venus,  8  Cranch,  258;  The  Frances, 
Dunham  &  Randolph's  claim,  1  Gallis.,  445:  S. 
C,  8  Cranch,  354, 9  Cranch,  183;  The  Finances, 
French's  claim,  8  Cranch,  859.) 

It  is  certainly  competent  for  an  agent  abroad, 
who  purchases  goods  in  pursuance  of  orders,  to 
vest  the  proprietary  interest  in  his  principal, 
immediately  on  the  purchase.  This  is  the  case 
when  he  purchases  exclusively  on  the  credit  of 
the  principal,  or  makes  an  absolute  appropria- 
tion and  designation  of  the  property  for  his 
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principal.  But  where  he  sells  his  own  goods, 
or  purchases  ^oods  on  his  own  credit  (and 
thereby  in  reality  becomes  the  owner),  no  prop- 
erty in  such  goods  vests  in  his  correspondent 
until  he  has  done  some  notorious  act  to  devest 
himself  of  his  title,  or  has  parted  with  the  pos- 
session by  an  actual  and  unconditional  deUvery 
for  the  use  of  such  correspondent.  {The  ^. 
Joze  Indiana,  2  Gallis,  S.  C.  ante.  Vol.  I. ,  p. 
208.)  But  such  deliverv  or  appropriation  to 
the  use  of  his  correspondent  need  not  be  by  s 
direct  act,  but  it  may  constructively  arise  from 
the  circumstances  of  the  cajse,  even  where  the 
shipper  has  made  an  intermediate  assignment 
of  the  goods.  (The  Mary  and  Susan,  ante.  Vol. 
I.,  p.  25.) 

In  all  these  cases  the  material  question  is, 
whether  the  shipper  retains  or  possesses  any 
control  over  the  property  (independent  of  the 
mere  right  of  stoppage  in  transitu  in  cases  of 
insolvency),  or  has  parted  with  the  possession 
and  all  authority  *over  it.  For  if  an  [♦SS 
enemy's  shipper  consign  goods  or  money  to  hi^ 
correspondent  at  H.,  for  Uie  purpose  of  answer- 
ing dmfts  of  his  correspondent  in  A.,  without 
any  letter  of  advice  or  document  making  it  the 
absolute  property  of  such  correspondent,  or 
putting  it  out  of  his  own  control,  it  still  renoiains 
the  property  of  the  shipper,  for  he  may  at  any 
time  countermand. the  order,  or  give  the  goodis 
or  money  a  new  direction.  In  substance  it  v^ 
the  same  transaction  as  if  a  person  send  a  sum 
of  money  to  his  private  banker,  directing  him 
to  hold  it  subject  to  the  order  of  A. ;  in  which 
case,  if  on  the  next  day,  and  before  any  such 
order  had  been  given,  or  even  the  fact  of  lodg- 
ment known  to  the  other  party,  he  had  changra 
his  purpose,  and  directed  a  conversion  of  the 
money  to  another  object,  it  is  clear  that  the 
bankers  could  not  resist  with  effect.  {Titf 
Josephine,  4  Rob.,  25.) 

In  respect  to  questions  of  illegal  trade,  little 
is  necessary  to  be  said  in  addition  to  the  obser- 
vations ana  cases  cited  in  the  former  volume. 
It  is  a  fundamental  principle  of  prize  law  that 
all  trade  with  the  enemy  is  prohibited  to  all 
persons,  whether  natives,  naturalized  citizens, 
or  foreigners  domiciled  in  the  country  during 
the  time  of  their  residence,  under  the  penalty 
of  confiscation.  {TheVigilantia,  1  Rob.,  1,  14. 
26;  The  Hoop,  1  Rob.,  196;  PotUv.  BeU,  8T. 
R.,  548;  The  Rapid,  8  Cranch,  155;  8.  C.  1 
Gallis.,  295;  The  Alexander,  8  Cranch.  169;  S. 
C.  1  Gallis.,  582;  The  Joseph,^  Cn,nch,^\',  S. 
C.  1  Gallis.,  545.)'  *The  same  penalty  [♦SO 
is  applied  to  subjects  of  allies  in  the  war,  trad- 
ing with  the  common  enemy.    {The  Napade,  4 

1.— Au  surplus,  rintention  de  rordonnaooe,  en 
ezig-eant  quo  la  polloe  oontienne,  le  nom  et  le  domi- 
cile de  oelui  qui  se  fait  a8eure]^-les  effete  sur  lea- 
quels  Tassurance  sera  f aite-Ie  nom  du  nav1re,du  lieu 
ou  les  marchandises  seront  chargr^es,  et  d^  charg^es, 
est  encore  de  connottre  en  temps  de  guerre,  si  malgre 
1' interdiction  de  commerce  qu'emporte  toujours 
toute  declaration  d6  guerre,  les  sujetsdu  Roiot' 
font  point  commerce  avec  les  ennerais  de  i'Btat,  ou 
avec  des  amis  ou  allies,  par  rinterpoeition  deequel^ 
ofi  feroit  Phaser  aux  ennemis  dee  munitions  de 
gruerre  et  de  bouohe,  ou  d'autres  eCTets  prohibes: 
car  tout  cela  6tant  d^fendu,  oomme  pr^udiciable 
&  i'Etatf  seroit  sujet  a  confiscation, et  a  me^ksiisx^ 
de  bonne  prise,  6tant  trouv^  soit  sur  les  naviresde 
la  nation,  soit  sur  ceux  des  amis  et  allies,  comme  11 
sera  observe  su»  le  tit.  des  Prises.  V alin,  bur  l*Or- 
donfaance,  Liv.  3,  tit.  6;  Dee  Assurances,  art.  8;  Id., 
tit.  9;  I)es  Prises,  art.  7. 

Wheal  3. 


i:|:!.  Olfl;  G™i  v.  WttAfn.  2 
■;./  0;f»AVlah..VM:  The  Saati 
I  'I'll,-  F'laug  and  Elmira.  1 
•■■•iI;h,  1  Dodson.lOS:  /,Mef</. 
IfsiicU  setnence  ot  coDdem- 
.  i(  Is  a  HiilllcieDt  lille  In  a  ven- 
i«i,iii  IhaeepHon.  6  Rob..  45; 
'Aw.,  U7):  and  would  alw)  have 
.  ir  [n  (-ondemantloD  of  lt»e  prop- 


I  III ■i, revived  l\\%juiipn»tiii 
'.Mii'r.on  pitymeat  of  salvage,  kx 
-■if  Itritidh  subjecls,  a  coadem- 
iiii-<inii>cteiil  court  Ua  mere  nnl- 

■  '  0,i,:n.  1  Rob.,  184);  [hou);h.  as 
-K  i)f  olb«r  partleH,  the  BrltisL 

will  not  inmiire  into  Ibe  Bufficienuv 
II.  .■  [TkA  UfmopotiU.S  Rob.,333J 
.  I  i.'iibv  an  enemy's  consul  in  n  neu- 
.I-viihm"1  invalid.  (T/i^  Fbid  Oyen, 
I  '  But  a  condemnation  of  a  prizo 
\  Ills  in  a  neutral  port,  by  a  regular 
liiili'ultv  in  the  hnslile  counlry,  ix 
I      \  rf.t  Heariekaad  !traria.i  Itob.. 

■  -f^iiihrr,  i  Rob.,  307;  The  VlcUinn, 
ll.,dm,iv.  GuaUier.  4Cranch.  293; 
.1.11,  -m;   Tht  Arabelia  and   .Va- 

•  I-. )  A  condemnation  originally  de- 
■II  llie  incompetCDcr  of  the  court, 
.  |.-  (ri>"d  by  the  valid  decree  of  an 

■  w\..  (rA«Ahfcon.6Rob..l84.)  And 
I  iliv  defective, being  acquired  under 

iif  an  incompetem  court,  is  cured 

'iiini,'  peace,  which  baa  the  effect 

:il  titles  of  posBesaion  ariung  from 

/'.'"  f^hoomr  S-phiti,  0  Rob.,  IBS.) 

.i>y  liiiH  purchased  a  captured  ship, 

ili<l  title,  but  which  was  not  no- 

.■1.  till-  court  on  ilccreeini;  reslitu- 

'  >iii.'inal  owner  will  allow  the  party 

IJiiriiiion  beyond  (he  ordinaiV  re- 

.!  fiirardJDary  rcpaira.     {TbeKirr- 

.  '!■  ,  OH;   Tht  «-r»eMmn/a.  3   Rob.. 

'•...-(Ill   de   Coneaau,!>  Rob.,  a»4.) 

I  -^liip  hax  been  captured  and  car- 

'  .i-rile  port,  and  is  aflerwardH  sold 

.  ^1  preHumption  arises  that  she  has 

■  L'tilarly  condemned. 'and  the  nroof 
.1 1 V  reats  on  the  claimant,  and  not 
I      (Th«  GounUMof  Lauderdale,  i 
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of  recaplur 


hav. 


salvapj  U>  be  0 

public  ship.  In  respect  ti'i  public  armed  si 
the  cargo  pays  the  same  rate  of  salvage  ai 
vesiiel  by  Ibe  express  words  of  the  net;  but  in 
respect  to  private  ships,  (he  rale  of  salvt^i^  (by 
some  probable  omisxiou  in  the  act)  h  (he  same 
on  the  cargo  whether  the  vesHel  be  armed  or 
unarmed.     (TAe  AdeUne.  0  Crancb.  244.) 

What  constitutes  a  setting  forlb  as  a  ve.i8el  of 
war  within  the  act  baa  not  been  settled  by  any 
adjudications  in  the  United  States:  but  the 
same  question  has  been  decided  by  the  British 
prize  courts,  in  cases  arising  under  a  similar 
clause  in  the  British  prize  acts,  which,  indeed, 
seems  recognized  as  a  part  of  tlieir  common 
law  of  prize.  {TheCryl-m,  1  Dodson.  105.  110.) 
And  it  has  beea  there  settled  that  where  a  ship 
was  originally  armed  for  the  slave-tnide.  and 
lifter  capture  an  additional  numtM.T  of  men 
were  put  on  board,  but  there  was  no  commis- 
sion of  war,  and  no  additional  arming,  it  was 
not  a  setting  fortli  aa  a  vessel  of  war  under  the 
prize  act.  [The  HunUio.  e  Bob.,  830.)  But  a 
commission  of  war  is  decisive  if  there  be  guns 
on  board.  {T)ie  Nostra  Sit/nora  del  Hoaario,  3 
Rob.,  10;  Tht  Ceylon.  1  •Dodson.  105.)  ;"44 
And  where  the  vessel  has,  after  tbe  capture, 
hoKD  fitted  out  as  a  privateer,  it  is  conclusive 
against  her.  atlliougb  when  recaptured  she  is 
navigating  as  a  mere  merchant  ship:  for  where 
llie  former  character  of  a  captured  vessel  had 
lieen  obliterated  by  ber  conversion  iulo  u  ship  - 
of  war,  the  legislature  meant  (o  look  no  further; 
but  considered  the  title  of  the  former  owner 
forever  extinguished.  {L'AcUf.  1  Dodson.  185.) 
Where  it  appeared  ibat  the  vessel  bad  been  en- 
gaged in  themililaryserviceof  the  enemy  under 
tlie  appointment  of  tbe  minister  of  marine,  it 
was  held  a  sutHi^ient  proof  of  a  setting  forth  as 
a  vessel  of  war.  ( The  Santa  Brigada,  S  Rob. . 
5S.}  ^.  where  she  is  armed,  and  is  employed 
in  the  public  military  service  of  tlie  euemy  by 
tiioM  who  have  competent  authority  so  to  em- 
ploy her,  although  she  be  not  regularly  commls- 
moned.  {T/ie  CryUm.  1  Dodson,  10,5.)  But  the 
mere  employtnent  in  the  military  service  of  tbe 
enemy  is  no't  a  sutHcient  setting  forth  for  war; 
but  if  there  be  a  fair  semblance  of  authority  in 
the  person  directing  the  vessel  to  be  so  employ- 
ed, and  nothing  upon  Ibe  face  of  llie  proceed- 
ings lo  invaliiute  it,  the  court  will  presume 
lliat  he  is  dul^  autborizcd;  and  tbe  commander 

'!i|i  may  l>e  presumed  to  l>e  vested 
1.  ■rity  as  a  commander  of  a  squad- 
■,''rBiaiui,\    Dodson.   397.)    The 
.L.  .       ,.    1    liu  property,  when  restored  under 
i!ii<  iK'in  ri'.>|ii'cting  recapture,  is  to  be  made  up- 
on its  value  ;it  the  place  of  restitution,  and  not  of 
recapture.     {Tht  ProgitM,  1  Edw.,  210,  222.) 
In  respect  lo  recaptures  of  lite  ships  and  car- 
'    '"        r  co-belligerents,  from  the  bands 
memy,  llie  general  rule  is  to  ap- 
principlc  of  reciprocity;  and  if  Ihey, 

*  ;um.slancca,  restore  on  salvage,  or 
::ridly,  to  deal  out  to  Ihem  Ibe 
of  reciprocal  justice.  (Thr  Snnia 
50.)'  If  there  should  exist  a 
g  DO  rule  on  tbe  subject.  Uien  Ibe 
'ountry  applies  its  own  rule  aa  lo 

ijcH'ta  lo  the  case,  and  rests  on  Ibe 

1  tliiit  the  same  rule  will  be  admin- 
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39*]  is  *personally  answerable,  and  for  which 
the  owner  must  look  to  liim  for  indemnifica- 
tion. (TheEUebe,  6  Hob.,  m,  175.)  Whether 
a  like  principle  ought  not  to  be  applied  to  the 
owner  of  the  careo  in  cases  where  the  ship  orig- 
inally «ul8  on  the  voyage  under  an  enemys 
license  has  not  been  decided.  The  point  was 
made  in  the  Supreme  Court  in  a  recent  case; 
but  knowledge  being  brought  home  to  the  act- 
ual agent  of  the  owners  of  the  cargo,  it  became 
unnecessary  to  decide  the  more  general  prin- 
ciple. {J he  niram,  ante,  Vol.  I.,  p.  440.)  There 
are  many  other  cases  in  which  the  act  of  the 
master  will  bind  the  owner  of  the  cargo  as  well 
as  the  ship;  such  are  resistance  of  the  right  of 
search,  suppressing  or  fraudulently  destroying 
the  ship's  papers,  rescue  by  the  neutral  crew 
after  capture,  &c.  (TJie  Elsebe,  5  Rob..  173; 
The  DispaM,  3  Rob.,  279;  The  Nereide,  9 
Cranch,  388,  451.)  But  though  the  act  of  a 
neutral  master  in  resisting  search  binds  both 
ship  and  cargo,  yet  it  has  been  solemnly  settled 
by  the  Supreme  Court  that  the  resistance  of  a 
belligerent  master  does  not  bind  a  neutral  ship- 
ment, unless  the  proprietor  has  co-operated  m 
the  resistance.  (The  Nereide,  9  Cranch,  888.) 
In  a  very  recent  case,  however,  Sir  W.  Scott 
has  asserted  the  contrary  doctrine.  ( T)i£  Fanny, 
1  Dodson,  448.)  But  the  act  of  the  agent  or 
consignee  of  the  car^,  whether  he  be  the  mas- 
ter or  not,  is  conclusive  upon  the  owner  of  the 
cargo.  {The  Vrow  Judith,  1  Rob.,  150.)  And 
the  act  of  a  general  agent  of  the  cargo  in  cover- 
ing the  enemy's  property  in  the  same  shipment 
with  his  principal's  property  affects  the  whole 
with  condemnation,  although  the  principal  had 
no  knowledge  of  the  illegafact.  {The  SI.  Nich- 
olas, ante,  Vol.  I,  p.  417;  The  Phmnix  Ins.  Co. 
V.  Pratt,  2  Binney,  808.)  And  the  same  prin- 
ciple is  applied  in  the  case  of  simulated  papers; 
for  the  carrying  of  simulated  papers  is  an  effi- 
cient cause  of  condemnation.  {OsweU  v.  Vigne, 
15  East,  70.)  But  in  peculiar  circumstances  the 
act  of  an  agent  of  the  cargo  will  be  liberally 
construed  in  favor  of  his  principal.  As  if  the 
agent  be  a  belligerent,  and  has  received  orders 
to  purchase  gocSs  before  the  war  or  before  a 
blockade,  his  acts  in  making  the  shipment  dur- 
ing a  blockade  are  not  binding  on  his  principal, 
unless  he  had  had  an  opportunity  to  counter- 
mand the  orders,  and  neglected  it;  for  the  agent 
in  such  cases  may  have  a  personal  interest  in 
40*]  exporting  *the  goods.  ( The  Neptunus,  1 
Rob.,  178;  cases  cited  in  Thellooj),  1  Rob.,  196; 
The  DanJdhaarheit,  1  Dodson,  183.)  But  the  act  of 
the  master  will  not  bind  even  the  owner  of  the 
ship  unless  it  be  in  ca^es  within  the  scope  of  his 
ordinary  authority.  If,  therefore,  the  master 
of  a  non-commissioned  merchant  ship  make  a 
capture,  the  owner  is  not  responsible  in  dam- 
ages, if  it  turn  out  to  be  illegal.  (Bynk.  Q.  J. 
Pub.,  lib.  1,  ch.  19;  Du  Ponceau's  ed.,  p.  147, 
153.) 


It  frequently  turns  out,  on  examination  of 
the  claims  and  evidence  in  the  prize  court,  that 
the  case  is  a  mere  case  of  recapture ;  and  ques- 
tions arise,  whether  the  original  belligerent 
owner  is  entitled  to  restitution  or  not,  and  if 
so  entitled,  what  is  the  compensation  to  be  al- 
lowed by  way  of  salvage?  Bynkershoek  as- 
serts, that  by  the  general  maritime  law,  if,  after 
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capture,  the  ship  und  cargo  be  carried  infra 
prcf^idia,  of  the  enemy,  or  of  his  ally,  or  of  a 
neutral,  the  title  of  the  original  belligerent  pro- 
prietor is  completelv  gone,  and  is  not  revived 
by  a  recapture.  (Q.  J.  Pub.  L.  1.  ch.  5.,  Du 
Ponceau's  ed.,  p.  36.)  And  in  this  he  stands 
supported  by  learned  authorities.  {The  CeyUm, 
1  Dodson,  105;  L'Actif,  1  Dodson,  185;  but 
see  Martens  on  Recaptures,  ch.  3,  p.  107.)  In 
most  of  the  states  of  Europe  municipal  regula- 
tions have  been  itiade  which  settle  the  rights  of 
their  own  subjects.  (Bynk.  tdn  supra;  Valin, 
desjyriees,  ch.  6,  p.  84;  Azuni,  part  2,  ch.  4: 
Martens  on  Recaptures,  ch.  3,  sec.  2,  p.  146; 
The  Adeline,  9  Cranch,  244.  288. )»  And  in 
'England  the  right  of  postliminy  is  by  [*4tl 
statute  as  between  subjects  preserved  forever, 
except  where  the  vessel,  after  capture,  has  been 
fitted  out  by  the  enemy  for  war;  so  that  the 
original  owner  may,  in  all  other  cases,  claim 
restitution  upon  the  payment  of  a  stipulated 
salvage.  (Home's  Compend.,  ch.  4,  p.  34; 
Marshall  on  Ins.,  b.l,ch.l2,  s.  8;  The  Sedulous, 
1  Dodson,  258.)  In  cases,  however,  not  gov- 
erned by  municipal  regulations,  although  all 
nations  agree  that  to  change  the  property  by 
capture  a  firm  and  secure  possession  is  neces- 
sary, yet  the  practice  of  nations  is  so  various 
that  it  seems  difficult  to  collect  a  general  rule, 
as  to  what  constitutes  such  firm  and  secure  pos- 
session, wliich  might  properly  be  asserted  to  be 
the  law  of  nations.  {The^  Santa  Cruz,  1  Rob., 
49;  UAcUf,  1  Dodson,  185;  The  CeyUm,  1  Dod- 
son, 105. )  The  rule  of  bringing  infra  pnBmdia, 
or,  in  proper  cases,  the  rule  of  pernoctation,  or 
twenty-four  hours'  possession,  seems  generally 
recognized  by  the  most  eminent  jurists  on  the 
continent  of  Europe  (!%«  Ceylon,l  Dodson,  105; 
LActif,  1  Dodson,  185.  See  the  Santa  Oruz,  1 
Rob., 50,)'  and  it  appears  to  have  been  anciently 
the  doctrine  of  the  British  law.  (lb.)  According, 
however,  to  the  present  law  in  Great  Britain, 
property  captured  is  not  deemed  to  be  change 
so  as  to  bar  the  owner  in  favor  of  a  vendee  or 
recaptor,  till  there  has  been  a  sentence  of  con- 
demnation; and  therefore,  until  that  period, the 
title  of  the  original  owner  is  not  devested,  and 
he  is  entitled  to  'restitution,  in  the  hands  [*4t2 
of  whoever  he  may  find  the  property.  (Ije  Oanx 

1—81  aucum  Navire  de  nosSuiets  pns  par  dob  Enne- 
nils,  a  ^t^  entre  leurs  mains  Jusques  a  vlngt^quatre 
heure8,et  apr6s,uq'il  aolt  recouset  reprls  par  aucunn 
de  nos  Sujets,  J  a  prtse  sera  declar^e  bonne:  mats  ^i 
ladlte  reprise  est  raite  auparavant  les  vinArt-quatre 
heures,il  sera  restitu^  avec  tout  ce  qui  6toit  dedans, 
et  en  aura  toutefois  le  Navire  de  grourre  qui  I'aura 
recous  et  reprls,  le  tiers.  ( 'rdonnanco  de  1564,  art. 
61.  Em^riffOD,  Des  Assuranoes,  torn.  1,  p.  496.  8i 
aucum  navire  de  nos  sujets  est  repris  sur  nos  en- 
neniis,  apr^  qu'il  aura  demeur^  entre  leurs  mains 
pendant  vingt-quatreheuers.  la  prise  en  sera  benne 
et  si  elle  est  f  aite  avant  ies  vingt*quatre  heures,  il 
sera  restitute  au  propri^taire  aveo  tout  ce  qui 
etoit  dedanSfd  la  r^^ervo  du  tiers  qui  sera  donn6  au 
navire  qui  aura  fait  la  recousse.  Ordoonanee  de 
1681f  Liv.  3.,  tit,  9 ;  Des  Prises,  art.  7 ;  Id.  Ordoo- 
nanee du  15  Juin,  1779;  Em^rigtm,  ubi  supra. 

2.— Quoiqu'il  en  soit,  ce  d^lai  de  vlnfft-quatre 
heures  adopts  par  ladite  ordonnance  de  loH4  et  par 
celle-ci,pus86  lenuel  la  prise  par  recousse  est  bonne 
ot  exclut  la  reclamation  du  proprietaire  du  valft- 
seau  pris  et  reprls.  ne  peutdtre  roffard^  que  comxne 
un  sake  rS^rlement,  putsqu'il  est  du  droit  cominun 
de  r  Europe,  comme  Loccenlus  Tatteste,  de  jure 
raaritimo,  lib.  2,  cap.  4,  n.  8.  fol.  157, 162,  et  183:  o\i 
il  dit  que  c'est  Vusaflre  observe  en  France,  eu 
Bspaifne,  en  HoUande,  et  chez  lea  autres  nations 
commercantes  parmer.  Valin,  sur  TOrdonnance. 
Liv.  3,  tit.  9,  Des  Prises,  art.  8. 

Wheat.  2. 
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V.  Kden,  Doug.  613.  616;  Goss  v.  Withers,  2 
Burr.694:  Ths^.ad  Oi^tfn.lRob.,134;  The  Santa 
Cruz,  I  Rob,,  49:  The  Fanny  and  Elmira,  1 
Edw.,  117;  Tfis  Ceylon,!  Dodson,105;  L'Actif, 
1  Dodson,  185.)  If  such  sentence  of  condem- 
nation Ls  passed,  it  is  a  sufficient  title  to  a  ven- 
dee {The  Purisgiina  Conception,  6  Rob.,  45; 
The  Vietoria,!  Edw.,  97);  and  would  also  have 
tfntitled  a  recaptor  to  condemnation  of  the  prop- 
ertv,  if  the  statute  had  not  stepped  in,  and,  as 
to  british  subjects,  revived  the  jus  postliminii  of 
the  original  owner,  on  payment  of  salvage.  As 
to  the  interests  of  British  subjects,  a  condem- 
nation by  an  incompetent  court  is  a  mere  nul- 
lity {The  Plod  Oyen,  1  Rob.,  134);  though,  as 
to  the  interests  of  other  parties,  the  British 
prize  courts  will  not  inquire  into  the  sufficiency 
of  the  sentence.  ( The  Cosmopolite,  3  Rob. ,  333. ) 
A  condemnation  by  an  enemy's  consul  in  a  neu- 
tral port  is  deemed  invalid.  {TJie  Flad  Oyen, 
1  Rob.,  134.)  But  a  condemnation  of  a  prize 
ship,  while  lying  in  a  neutral  port,  by  a  regular 
court  of  admiralty  in  the  hostile  country,  is 
cledrly  valid.  ( The  Henriek  and  Maria^A  liob. , 
43;  T/u  Christopher,  2  Rob.,  207;  The  Victoria, 
lEdw.,  97;  Hudson  \,  auestier,  4Cranch,  298; 
S.  C,  6  Cranch,  281;  The  ArabeUa  and  Ma- 
dgira,%  Gailis.)  A  condemnation  originally  de- 
fective from  the  incompetency  of  the  court, 
may  be  made  good  by  the  valid  decree  of  an 
appellate  court.  (T^  >T»/a>».6  Rob.,  194.)  And 
a  title  originally  defective,  being  acquired  under 
the  sentence  of  an  incompetent  court,  is  cured 
by  an  intervening  peace,  which  has  the  effect 
of  quieting  all  titles  of  possession  arising  from 
the  war.  {The  Schooner  Sophie,  6  Rob.,  188.) 
Where  a  party  has  purchased  a  captured  ship, 
under  an  invalid  title,  but  which  was  not  no- 
toriously bad,  the  court  on  decreeing  restitu- 
tution  to  the  original  owner  will  allow  the  party 
for  any  amelioration  beyond  the  ordinary  re- 
pairs, but  not  for  ordinary  repairs.  {The  Kier- 
ligheit,  8  Rob.,  96;  The  Perseverance,  2  Rob., 
2:^9;  The  Nostra  de  Conceicas,  5  Rob.,  294.) 
And  where  a  ship  has  been  captured  and  car- 
ried into  a  hostile  port,  and  is  afterwards  sold 
to  a  neutral,  a  presumption  arises  that  she  has 
43*]  been  regularly  condemned,  *and  the  proof 
of  the  contrary  rests  on  the  claimant,  ana  not 
the  purchaser.  {The  Countess  of  Lauderdale,  4 
Kob.,  283.) 

In  the  United  States  cases  of  recapture  have 
l>een  the  object  of  several  legislative  provisions, 
which,  as  far  as  they  apply,  supersede  all  dis- 
cussions upon  the  principles  of  general  law. 
The  act  of  Congress  of  the  3d  March,  1800,  ch. 
U,  (new  edit.,  ch.  168,)  directs,  that  in  cases  of 
recaptures  of  vessels  or  goods  belonging  to  per- 
sons resident  within,  or  under  the  protection  of 
the  United  States,  the  same  not  having  been 
condenmed  as  prize  by  competent  authority  be- 
fore the  recapture,  shall  be  restored  on  payment 
of  sMilvage,  of  one-eighth  of  the  value  ft  recapt- 
ured by  a  public  ship,  and  one-sixth  if  recapt- 
ured by  a  private  ship;  and  if  the  recaptured 
vessel  shall  appear  to  have  been  set  forth  and 
armed  as  a  vessel  of  war  before  such  capture, or 
afterwards,  and  before  the  recapture,  then  the 
ftalvagjp  to  be  one  moiety  of  the  value.  If  the 
recaptured  vessel  belong  to  the  government  and 
he  unarmed,  the  salvage  is  to  be  one-sixth  if  re- 
captured by  a  private  ship,  and  one- twelfth  if 
recaptured'by  a  public  ship ;  if  armed,  then  the 
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salva^ge  to  be  one  moiety  if  recaptured  by  a 
public  ship.  In  respect  to  public  armed  ships, 
the  cargo  pays  the  same  rate  of  salvage  as  the 
vessel  by  the  express  words  of  the  act ;  but  in 
respect  to  private  ships,  the  rate  of  salvage  (by 
some  probable  omission  in  the  act)  is  the  same 
on  the  cargo  whether  the  vessel  be  armed  or 
unarmed.     (The  Adeline,  9  Cranch,  244.) 

What  constitutes  a  setting  forth  as  a  vessel  of 
war  within  the  act  has  not  been  settled  by  any 
adjudications  in  the  United  States;  but  the 
same  question  has  been  decided  Irjr  the  British 
prize  courts,  in  cases  arising  under  a  similar 
clause  in  the  British  prize  acts,  which,  indeed, 
seems  recognized  as  a  part  of  their  common 
law  of  prize.  {The  Ceylon,  1  Dodson,  105, 119.) 
And  it  has  been  there  settled  that  where  a  ship 
was  originally  armed  for  the  slave-trade,  and 
after  capture  an  additional  number  of  men 
were  put  on  board,  but  there  was  no  commis- 
sion of  war,  and  no  additional  arming,  it  was 
not  a  setting  forth  as  a  vessel  of  war  under  the 
prize  act.  {The  Horatio,  6  Rob.,  820.)  But  a 
commission  of  war  is  decisive  if  there  be  guns 
on  board.  (77i«  Nostra  Signora  del  Rosario,  3 
Rob.,  10;  Tlie  Ceylon,  1  *Dod8on,  105.)  [*44 
And  where  the  vessel  has,  after  the  capture, 
been  fitted  out  as  a  privateer,  it  is  conclusive 
against  her.  although  when  recaptured  she  is 
navigating  as  a  mere  merchant  ship ;  for  where 
the  former  character  of  a  captured  vessel  had 
been  obliterated  by  her  conversion  into  a  ship 
of  war,  the  legislature  meant  to  look  no  further; 
but  considered  the  title  of  the  former  owner 
forever  extinguished.  {UAcUf,  1  Dodson,  185.) 
Where  it  appeared  that  the  vessel  had  been  en- 
gaged in  the  military  service  of  the  enemy  under 
the  appointment  of  the  minister  of  marine,  it 
was  held  a  sufficient  proof  of  a  setting  forth  as 
a  vessel  of  war.  {The  Santa  Brigada,  3  Rob., 
56. )  So,  where  she  is  armed,  and  is  employed 
in  the  public  military  service  of  the  enemy  by 
those  who  have  competent  authority  so  to  em- 
ploy her,  although  she  be  not  regularly  commis- 
sioned. {The  Ceylon,  \  \yo&9ovk,  \^f>.)  But  the 
mere  employment  in  the  military  service  of  the 
enemy  is  not  a  sufficient  setting  forth  for  war; 
but  if  there  be  a  fair  semblance  of  authority  in 
the  person  directing  the  vessel  to  be  so  employ- 
ed, and  nothing  upon  the  face  of  the  proceed- 
ings to  invalidate  it,  the  court  will  presume 
that  he  is  duly  authorized;  and  the  commander 
of  a  single  ship  may  be  presumed  to  l)e  vested 
with  this  authority  as  a  commander  of  a  squad- 
ron. {The  Oe4trgiana,  1  Dodson,  397.)  The 
valuation  of  the  property,  when  restored  under 
the  acts  respecting  recapture,  is  to  be  made  up- 
on its  value  at  the  place  of  restitution,  and  not  of 
recapture.     {The  Progrens,  1  Edw.,  210.  222.) 

In  respect  to  recaptures  of  the  ships  and  car- 
goes of  allies  or  co-lxjlligerents,  from  the  hands 
of  a  common  enemy,  the  general  rule  is  to  ap- 
ply the  principle  of  reciprocity;  and  if  they, 
under  like  circumstances,  restore  on  salvage,  or 
condemn  generally,  to  deal  out  to  them  the 
same  measure  of  reciprocal  justice.  {The.  Santa 
Cruz,  1  Rob.,  50.)*  If  there  should  exist  a 
country  having  no  rule  on  the  subject,  then  the 
recapturing  country  applies  its  own  rule  as  to 
its  own  subjects  to  the  case,  and  rests  on  the 
presumption  that  the  same  rule  will  be  admin- 

l.—Vide  Valin,  8ur  rOrdonnanoe,  torn.  2,  p.  282. 
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istered  in  the  future  practice  of  the  other  party. 
{The  Santa  Cruz,  1  Rob.,  50;  The  San  Fran- 
45*]  cifico,  1  Edw.,  179.)  The  act  'of*  Con- 
gress of  the  8d  March,  1800,  ch.  14,  adopts 
the  same  regulation.  {The  Adeline,  9  Cranch, 
244.) 

Salvage  is  not,  in  general,  allowed  on  the  re- 
capture of  neutral  property,  unless  ther^  be 
danger  of  condemnation  or  such  unjustitiable 
conduct  on  the  part  of  the  government  of  the 
captors  as  to  bring  the  property  into  jeopardy. 
{The  War  Onj*kan,  2  Rob.,  299;  The  Eleon(yra 
Cathanna,  4  Rob.,  156;  The  Carlotta,  5  Rob., 
54;  The  Huntress,  6  Rob.,  104;  The  Acteon,  1 
Edw.,  254;  The  Sanjtotn,  6  Rob.,  410;  TaJhoty. 
Seeman,  4  Dall..  34;  8.  C.  1  Cranch,  l.)»  But 
even  if  in  such  a  case  of  recapture  the  recap- 
tors  have  entitled  themselves  to  salvage,  they 
may  forfeit  the  claim  by  the  irregularity  of 
their  conduct.     {The  Barbara,  3  Rob.,  171.) 

It  is  no  objection  to  an  allowance  of  salvage 
on  a  recapture  that  it  was  made  by  a  non-com- 
missioned vessel;  'for  no  letters  of  marque  are 
necessary  for  this  purpose,  nor  is  a  recapture  at 
all  made  under  the  authority  of  prize.  It  is  the 
duty  of  every  citizen  to  assist  his  fellow-citizens 
in  war,  and  to  retake  their  property  out  of  the 
possession  of  the  enemy;  and  no  commission  is 
necessary  to  give  a  person  so  employed  a  title 
to  the  reward,  which  the  law  allots  to  that  mer- 
itorious act  of  duty.  {TJie  Helen,  8  Rob.,  224.) 
And  if  a  convoying  ship  actually  recapture  one 
of  her  convoy,  which  has  been  previously  capt- 
ured by  the  enemy,  it  entitles  her  to  salvage. 
{The  Wight,  6  Rob.,  815.)  But  a  mere  rescue 
of  a  ship  associated  in  the  same  common  enter- 
prise gives  no  right  to  salvage.  {The  Belle,  1 
Edw.,  fl6.) 

To  entitle  a  party  to  salvage,  as  upon  a  re- 
capture, there  must  have  been  an  actual  or  con- 
structive capture;  for  military  salvage  will  not 
be  allowed  in  any  cases  where  the  property  has 
not  been  actually  rescued  from  the  enemy. 
{Ths  Franklin,  4  Rob.,  147.)  But  it  is  not  nec- 
46*]  essary  that  the  enemy  should  have  *act- 
ual  possession ;  it  is  suificient  if  the  property  is 
completely  under  the  dominion  of  the  enemy. 
{Ths  Edward  and  Mary,  8  Rob.,  305;  The  Pen- 
samento  Felix,  1  Edw.,  116.)  If,  however,  a 
vessel  be  captured  going  in  distress  into  an  en- 


emy's port,  and  is  thereby  saved,  it  is  merelv  a 
case  of  civil  and  not  of  military  salvage.  {The 
Franklin,  4  Rob.,  147.)  But  to  constitute  a  re- 
capture, it  is  not  necessary  that  the  recaptors^ 
should  have  a  bodily  and  actual  possession ;  it 
is  sufficient  if  the  prize  be  actually  rescued 
from  the  grasp  of  the  hostile  captor.  (The  Ed- 
ward and  Mary,  8  Rob.,  805.) 

Where  a  hostile  ship  is  captured,  and  after- 
wards is  recaptured  by  the  enemy,  and  is  again 
recaptured  from  the  enemy,  the'  original  cap- 
tors are  not  entitled  to  restitution  on  paying- 
salvage,  but  the  last  captors  are  entitled  to  aU 
the  rights  of  prize,  for,  by  the  first  recapture,, 
the  whole  right  of  the  original  captors  is  devest- 
ed. {The  PdUy,  4  Rob.,  217,  note  a;  The 
Afttrea,  ante.  Vol.  I.,  p.  125.)*  And  where  the 
original  captors  have  abandoned  their  prize, 
and  she  is  subsequently  captured  by  other  per- 
sons, the  latter  are  solely  entitled  to  the  prop- 
erty. {The  Lord  Nelson,  1  Edw.,  79;  The 
Diligentia,  1  Dodson,  404.)  But  if  the  aban- 
donment be  involuntary  and  produced  by  the 
terror  of  superior  force,  and  especially  if  pro- 
duced by  the  act  of  the  second  captors,  the 
rights  of  the  original  captors  are  completely  re- 
vived. {T/ie  Mary,  ante,  p.  123.)  And  where 
the  enemy  has  captured  a  ship,  and  afterwards 
deserted  her,  and  she  is  then  recaptured,  it  is 
not  to  be  considered  as  a  case  of  derelict,  for 
the  original  owner  never  had  the  animus  dere- 
linquendi;  and,  therefore,  she  is  to  be  re- 
stored on  payment  of  salvage;  but  as  it  is  not 
strictly  a  recapture  within  the  prize  act,  the 
rate  of  salvage  is  discretionary.  {Tht  John  and 
Jane,  4  Rob.,  216;  The'^Oage,  6  Rob.,278;  [*47 
UheLordNeistm,!  Edw.,79.)»  But  if  the  abandon- 
ment by  the  enemy  be  produced  by  the  terror  of 
hostile  lotce.  it  is  a  recapture  withhi  the  terms  of 
the  prize  act.  ( T?ie  Gage,  6  Rob. ,  273. )  Where 
the  captors  abandon  their  prize,  and  she  i& 
afterwards  brought  into  port  by  neutral  salvors, 
it  has  been  held  that  the  neutral  court  has  juris- 
diction to  decree  salvage,  but  cannot  restore  Uie 
property  to  the  original  belligerent  owners;  for 
by  the  capture,  the  captors  acquired  such 
a  right  of  property  as  no  neutral  nation 
could  justly  impugn  or  destroy,  and  conse- 
quently, the  proceeds  (after  deducting  salvage) 
belong  to  the  original  captors;  ana   neutral 


1.— Sa  Majeste  a  juge  pendant  la  demidre  guerref 
que  la  reprise  du  navire  neutre,  faite  par  un  cor- 
saire  Francis  (lorsque  le  navire  n'etait  pas  chari^e 
de  murchandises  prohfbeep,  nl  dans  le  cas  d'etre 
conflsque  par  Tenneini),  etait  nuUe.  Code  des  Pri- 
sef*^  ed.  1784,  torn.  2.  See  also  the  opinion  of  M.  Por- 
talls,  in  the  case  of  The  Statira^  1  Cranch,  102,  note 
a. 

2.— Veut  et  entend  8a  Majesty  que  lea  prises  des 
na vires  enneinis  faitefi  par  eea  vaisseaux  ou  par 
ocux  de  sea  sujets  arm 68  en  course,  recousses  par 
les  ennemis,  et  ensuite  repriaes  sur  eux,  appartien- 
nent  en  entier  au  dernier  preneur.  Arrest  du  Con- 
seild'Etatdu  6  Novembre,  1748;  Valin,  Sur  I'Or- 
donnance,  torn.  2,  p.  257,  258,  259;  Traite  des  Prises, 
ch.  6,  sec.  1 ;  Pothler,  De  Propri6t6,  No.  99. 

3.— Si  le  navire,  aans  Hre  reoous  est  abandon ne 
par  les  ennemis,  ou  si  par  tempete  ou  autre  easfor- 
tuit,  11  revient  en  la  possesion  de  nog  pujets,  avant 
qu'il  ait  M  conduit  dans  aucun port  enneini,  11  sera 
rendu  au  proprletalre  qui  le  recfamcra  dans  Tan  et 
Jour,  nuoiqu'il  ait  6te  plus  de  ving-t-quatre  heuro«> 
entre  les  mains  des  enneiiilH.  Ordonnance  do  1681, 
llv.  8,  tit.  9,  des  Prises,  art.  9.  Potbler  ia  of  the 
opinion  that  these  words,  aixint  qu'il  sitit  entri  dang 
aucun  port  ennemi,  are  to  be  understood  not  as  re- 
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strlctln^  the  rlerht  of  restitution  on  payment  of 
salvage  to  the  particular  case  mentioned  of  a  vessel 
which  is  abandoned  by  the  enemy  before  bein^ 
carried  into  port,  which  case  is  mentioned  merely 
as  an  example  of  what  ordinarily  happens,  parce 
que  c*e8t  le  can  (trdinairt  auquel  un  vai»tcau  eenappc 
n  Vennemi  fjui  Va  pi-ia,  ne  pouvant  plus  guire  fui 
ichapper  loraqu'il  a  Ui  &mauit  dann  H€S  ports.  De 
Propri6t6,  No.  99.  But  Valin  holds  that  the  terms 
of  tne  ordinance  are  to  be  literally  construed,  and 
that  the  right  of  the  orinrlnal  proprietor  is  com- 
pletely devested  by  the  cairj'ing  into  an  enemy's 
port.  Sur  rOrdonnance,  Ih.  He  is  also  of  the 
opinion  that  this  species  of  salvage  is  to  be  aniUo- 
gized  to  the  case  of  shipwreck,  and  that  the  recap- 
tors  are  entitled  to  one-third  of  the  value  of  the 
property  saved.  i7>.  But  Azuni  contends  that  the 
rate  of  salvage  in  1  bis  case  is  not  regulated,  by  the 
ordinance,  but  Is  discretionary,  to  be  proportioned 
to  the  nature  and  extent  of  the  service  {lerformed, 
which  can  never  he  equal  to  the  re*»cueof  pn»perty 
from  the  bands  of  the  enemy  by  military  force,  or 
to  the  recovery  of  goods  lost  by  shipwrecl^  Part 
2,  ch.  4,  sec.  8,  9.  Emerigon  is  also  opiK>8ed  to  V^ailn 
on  this  subject,  and  cites.  In  support  of  his  own  doc- 
trine, the  Consolato  del  Mare,  ch.  287,  and  Targa» 
ch.  4d«  n.  10.  Emerigon,  Des  Aasumnces,  torn.  1,  n. 
504,506. 
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48* Jnations  *ought  not  to  inquire  into  the  vaUd- 
ity  of  a  capture,  as  between  belligerents.  ( The 
Mary  Ford,  8  Dall.,  188.)  But  if  the  captors 
make  a  donation  of  the  captured  vessel  to  a 
neutral  crew,  the  latter  are  entitled  as  salvors, 
but  after  deducting  salvage,  the  remaining  pro- 
ceeds will  be  decreed  to  the  original  owner. 
{Th4  Adventure,  8  Cranch,  227;  S.  C.  anU,  Vol. 
I.  p.  128,  note/.)  And  it  seems  to  be  a  general 
nile,  liable  to  but  few  exceptions,  that  the  rights 
of  capture  are  completely  devested  by  a  hostile 
recapture,  escape,  or  voluntair  discharge  of  the 
captured  vessel.  (Hudion  v.  wiestier,  4  Cranch, 
2»3:  a  C.  6  Cranch,  281;  The  JDiUgentia,  1 
Dodson,  404.)  And  the  same  principle  seems 
applicable  to  a  hostile  rescues  but  if  the  rescue 
be  made  by  a  neutral  crew  of  a  neutral  ship,  it 
may  be  doubtful  how  far  such  an  illegal  act, 
which  involves  the  penalty  of  confiscation, 
would  be  held  in  the  courts  of  the  captor's 
country,  to  devest  his  original  right  in  case  of  a 
subsequent  recapture. 

As  to  recaptors,  though  their  right  to  salvage 
is  extinguished  by  a  subsequent  hostile  recapt- 
ure and  regular  sentence  of  condemnation,  car- 
ried into  execution,  devesting  the  owners  of 
their  property,  yet,  if  the  vessel  be  restored 
upon  such  recapture,  and  resumes  her  voyage, 
either  by  an  acquittal  in  court  or  a  release  of 
the  sovereign  power,  the  recaptors  are  redinteg- 
rated in  their  right  of  salvage.  (7  he  Charlotte 
Caroline,  Dodson,  192.)  And  recaptors  and 
salvors  have  a  legal  interest  in  the  property, 
which  cannot  be  devested  by  other  subjects 
without  an  adjudication  in  a  competent  court ; 
and  it  is  not  for  the  goverment's  ships  or  officers, 
or  for  other  persons,  upon  the  ground  of  supe- 
rior authority,  to  dispossess  them  without  cause. 
(The  BUndeiifiaU,  1  Dodson,  414.) 

In  all  c»aic»  of  salvage,  where  the  rate  is  not 
fixed  by  positive  law,  it  is  in  the  discretion  of 
the  court,  as  well  upon  recaptures  as  in  other 
cases.  {TaXbot  v.  Seeman,  1  Cranch,  1;  The 
Apollo,  8  Rob.,  308;  Bynk.  Q.  J.  Pub.,  lib.  1, 
ch.  5;  Du  Ponceau's  ed.,  p.  36,  41,  42.)  And 
where,  upon  a  recapture,  the  parties  have  en- 
titled themselves  to  a  military  salvage  under  the 
prize  acts,  the  court  may  also  award  them,  in 
addition,  a  civil  salvage,  if  they  have  sub-se- 
49*]  quently  rendered  services  W  'succoring 
the  vessel  in  distress  from  perils  of  the  seas.  (TfZ 
fjouua,  1  Dodson,  317.) 

In  the  construction  of  the  British  prize  acts 
(and  similar  questions  may  arise  under  our  own 
acts  respecting  recaptures),  it  has  been  held 
that  a  revenue  cutter,  having  a  letter  of  marque, 
U  to  be  deemed  a  private  ship  of  war,  and  en- 
titled to  a  salvage  of  one-sixth.  (The  Ilelen,  8 
Rob.,  224;  The  Sedulous,  1  Dodson,  253.)  But 
the  British  revenue  cutters  belonging  to  private 
individuals,  although  fitted  out,  manned,  and 
armed  at  the  expense  of  the  government,  it 
may  be  thought  doubtful  whether  this  author- 
ity applies  in  the  United  States,  where  the  rev- 
enue cutters  are  generally  built  and  owned,  as 
well  as  equipped,  manned  and  armed  by  the 
govemmjent.  But  a  store-ship,  armed  at  the 
public  expense,  and  commanded  by  commis- 
sioned ofllcers,  is  clearly  to  be  deemed  a  public 
armed  ship.     (The  Sedulous,  1  Dodson,  253.) 

In  the  progress  of  the  cause  an  unlivery  of 
the  carjB;o  often  becomes  necessary  either  to  as- 
certain Its  nature  and  quality    (The  Liverpool 
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Paeket,  1  Gallis.,  518;  Marriott's  Form,  229; 
The  Carl  Walter,  4  Rob.,  207;  T/ie  Richmond,  5 
Rob.,  825;  The  Jonge  Margaretha,  1  Rob..  189; 
TIte  Oster  Hiaoer,  4  Rob.,  199);  or  more  effectu- 
ally to  preserve  it  from  injury  and  pillage 
(Marriott's  Form,  323;)  or  because  the  ship 
stands  in  a  predicament  altogether  distinct  from 
that  of  the  cargo.  (The  Hoffnung,  6  Rob.,  231 ; 
TheProwper,  fiiw.,  72;  Marriott's  Form,  224.) 
In  all  these,  and  other  proper  cases,  the  prize 
court  will,  upon  proper  application,  decree  an 
unlivery.  Upon  ordering  an  unlivery,  a  warrant 
or  commission  of  unlivery  is  directed  to  some 
competent  person,  and  usually  to  the  marshal  to 
unlade  the  cargo,  and  to  make  a  true  and  per- 
fect inventory  thereof.  (Marriott's  Fonn,  224.) 
At  the  same  time  a  warrant  or  commission  of 
appraisement  is  usually  directed  to  some  compe- 
tent persons,  who  are  to  reduce  into  writing  a 
true  and  perfect  inventory  of  the  cargo,  and 
upon  oath  to  appraise  the  same  according  to  its 
true  value.  In  England,  this  commission  is 
sometimes  'directed  to  a  person  who  is  ['50 
authorized  to  choose  and  swear  the  appraisers 
and  hhnself.  (Marriott's  Form,  227.)  But  in 
the  United  States  the  general  practice  is  for  the 
courts  to  appoint  the  appraisers  in  the  first  in- 
stance. And  where  it  becomes  necessary  or 
proper  to  unlade  the  cargo  for  inspection  of  its 
nature  or  quality,  a  commission  of  inspection  is 
issued,  directed  to  some  competent  persons  in 
like  nutnner  to  return  an  inventory  thereof,  with 
a  certificate  of  the  particulars,  names,  descrip- 
tions, and  sortments  of  the  goods,  together  with 
their  several  marks  and  numbers,  and  the  na- 
ture, use,  quantities  and  qualities  thereof.  (Mar- 
riott's Form,  229.)'  The  court  may  also,  in  its 
discretion,  order  the  ship  or  cargo,"  or  both,  to 
be  removed  to  another  place  or  port;  for  having 
the  custody  of  the  thing,  it  is  bound  to  use  an 
reasonable  precautions  to  preserve  it,  and  to 
consult  the  best  interests  of  all  parties;  and  in 
such  case  a  commission  of  removal  is  issued, 
which  is  usually  directed  to  the  marshal ;  but 
the  court  may  direct  it  to  any  other  person. 
(Marriott's  Form,  234;  Tlie  Iland^xyrg,  6  Rob., 
142;  The  Saera  Familia,  5  Rob.,  360.) 

An  unlivery  of  the  cargo  is  considered  as  done 
for  the  benefit  of  all  parties,  and,  therefore,  the 
expense  is  generally  borne  by  the  party  ulti- 
mately prevailing.  If  the  captors  apply  for  an 
unlivery,  and  the  property  is  condemned,  the 
expense  falls  on  the  captors;  but  if  restitution 
be  awarded;  the  court,  in  its  discretion,  usually 
makes  the  expense  a  charge  on  the  cargo.  (The 
Industrie,  5  Rob.,  88. )« 


1.-8*11  est  ndcessaire  avant  le  juffement  de  la  prise 
de  tirer  les  marchandises  du  vaisseuu,  pour  en  em- 
p^her  le  ddp^rissement,  11  en  sera  fait  inventahro 
en  nr^aenoe  de  notre  Prooureur  etdes  parties  Int^r- 
epsees,  qui  lo  slgrneront  si  elles  peuventelsrner,  pour 
ensiiite  ^tn*  mutes  sous  la  grarded'une  personne sol- 
vable, ou  dans  des  magrasins  fermans  a  trois  clefs 
diff^rentes,  dont  Tune  sera  d^livr^  aux  armateurs, 
I'autre  au  Recoveur  de  rAiniral,  ct  la  trolsieme 
aux  r^clamateurs,  si  aueun  se  pr^nte,  slmon  a  no- 
tre Procurour.  L'Ordonnance  de  1687,  Uv.  8,  tit.  9, 
deji  PriMs,  art.  27. 

2.— Qu*A  I'avenlr,  tons  les  frais  faite  tant  pour  la 
conservation  ou  la  vente  des  marchandises  des  pris- 
es, dansle  cas  Quelle  sera  pennise,<]ue  pour  la  sub- 
sistance  du  maitre  et  autres  ofliciers  marlniers  ou 
matelots  qui  y  seront  rest^,  seront  pris  sur  le  l)dti- 
ment,  et  payAs  par  le  r^clamateur  qui  en  auraobte- 
nu  la  raain-lev^,  lorsouMl  en  sora  renii8e  en  posses- 
sion.   Arret  du  Conscit  du  23  Deccmbrt,  1706. 
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istered  in  the  future  practice  of  the  other  party. 
(The  Santa  Cruz,  1  Rob.,  50;  The  San  Fran- 
45»]  eufco,  1  Edw.,  179.)  The  act  *ofCon. 
gress  of  the  Sd  March,  1800,  ch.  14,  adopts 
the  same  regulation.  {The  Adeline,  9  Cranch, 
244.) 

Salvage  is  not,  in  general,  allowed  on  the  re- 
capture of  neutral  property,  unless  there  be 
danger  of  condemnation  or  such  unjustifiable 
conduct  on  the  part  of  the  government  of  the 
captors  as  to  bring  the  property  into  jeopardy. 
(T/ie  War  On*kan,  2  Rob.,  299;  The  Eko^n&ra 
Cathanna,  4  Rob.,  156;  The  CarloUa,  5  Rob., 
54;  The  Huntress,  6  Rob.,  104;  The  Aeteon,  1 
Edw.,  254;  The  Sansmn,  6  Rob.,  410;  Talbot  v. 
Seeman,  4  Dall.,  34;  S.  C.  1  Cranch,  l.)»  But 
even  if  in  such  a  case  of  recapture  the  recap- 
tors  have  entitled  themselves  to  salvage,  they 
may  forfeit  the  claim  by  the  irregularity  of 
their  conduct.     {The  Barbara,  8  Rob.,  171.) 

It  is  no  objection  to  an  allowance  of  salvage 
on  a  recapture  that  it  was  made  by  a  non-com- 
missioned vessel ;  'for  no  letters  of  marque  are 
necessary  for  this  purpose,  nor  is  a  recapture  at 
all  made  under  the  authority  of  priase.  It  is  the 
duty  of  every  citizen  to  assist  his  fellow-citizens 
in  war,  and  to  retuJie  their  property  out  of  the 
possession  of  the  enemy;  and  no  commission  is 
necessary  to  give  a  person  so  employed  a  title 
to  the  reward,  which  the  law  allots  to  that  mer- 
itorious act  of  duty.  {TJie  Helen,  3  Rob.,  224.) 
And  if  a  convoying  ship  actually  recapture  one 
of  her  convoy,  which  has  been  previously  capt- 
ured by  the  enemy,  it  entitles  her  to  salvage. 
{The  Wight,  6  Rob.,  815.)  But  a  mere  rescue 
of  a  ship  associated  in  the  same  common  enter- 
prise gives  no  right  to  salvage.  {The  Belle,  1 
Edw.,  66.) 

To  entitle  a  ptarty  to  salvage,  as  upon  a  re- 
capture, there  must  have  been  an  actual  or  con- 
structive capture;  for  military  salvage  will  not 
be  allowed  in  anv  cases  where  the  property  has 
not  been  actually  rescued  from  the  enemy. 
{The  Franklin,  4  Rob.,  147.)  But  it  is  not  nec- 
46*]  essary  that  the  enemy  should  have  *act- 
ual  possession ;  it  is  sufficient  if  the  property  is 
completely  under  the  dominion  of  the  enemy. 
{The  Edward  and  Mary,  8  Rob.,  305;  The  Pen- 
samento  Felix,  1  Edw.,  116.)  If,  however,  a 
vessel  be  captured  going  in  distress  into  an  en- 


emy's port,  and  is  thereby  saved,  it  is  merely  u 
case  of  civil  and  not  of  military  salvage.    (7/ 
FranMiii,  4  Rob.,  147.)    But  to  constitute  a  r< 
capture,  it  is  not  necessary  that  the  recapto 
should  have  a  bodily  and  actual  possession; 
is  sufficient  if  the  prize  be  actually  rescu 
from  the  grasp  of  the  hostile  captor.    (The  I 
ward  and  Mary,  8  Rob.,  805.) 

Where  a  hostile  ship  is  captured,  and  ai 
wards  is  recaptured  by  the  enemy,  and  is  a;. 
recaptured  from  the  enemy,   the"  original 
tors  are  not  entitled  to  restitution  on  pu. 
salvage,  but  the  last  captors  are  entitled  . 
the  rights  of  prize,  for,  by  the  first  reca] 
the  whole  right  of  the  original  captors  is  d 
ed.     {The  PoUy,  4  Rob.,  217,    note  a; 
Astrea,  ante.  Vol.  I.,  p.  125.)*    And  wh. 
original  captors  have  abandoned  their 
and  she  is  subsequently  captured  by  otl 
sons,  the  latter  are  solely  entitled  to  tli 
erty.     {The  Lard  Nelson,   1   Edw..  7: 
MigenUa,  1  Dodson,  404.)    But  if  t^ 
donment  be  involuntary  and  produce* 
terror  of  superior  force,  and  especially 
duced  by  the  act  of  the  second  caf' 
rights  of  the  original  captors  are  comi 
vived.    {TJie  Mry,  ante,  p.  123.)    A' 
the  enemy  has  captured  a  ship,  and  ■* 
deserted  her,  and  she  is  then  recapt 
not  to  be  considered  as  a  case  of  d 
the  original  owner  never  had  the  ar. 
iinquendi;   and,   therefore,    she  is 
stored  on  payment  of  salvage;  but 
strictly  a  recapture  within  the  pi 
rate  oi  salvage  is  discretionary.    ( 7 
Jane,  4 Rob.,  216;  The *Oage^,i^  Rol 
V  heLcyrd  Nelson,  1  Edw. ,  79.  )3  But  11 
ment  by  the  enemy  be  produced  bx 
hostile  fotce.  it  is  a  recapture  withii 
the  prize  act.    ( Tlie  Gage,  6  Rob. . 
the  captors  abandon  their  pri7.< 
afterwards  brought  into  port  by  n 
it  has  been  held  that  the  neutral  < 
diction  to  decree  salvage,  butcai 
property  to  the  original  belligen 
by    the    capture,    the   captors 
a   right    of  property    as    no 
could  justly    impugn  or  det>i 
quently,  the  proceeds  (after  dt 
belong  to  the  original  capto 


1.— Sa  Majeste  a  iuge  pendant  la  demi^re  guerre^ 
que  la  reprtee  du  navire  neutre,  faite  par  un  cor- 
saire  Fran^ais  (lorsque  le  oavlre  n'etait  pas  chartre 
de  murchaiidises  prohlbees,  nl  dans  le  cas  d'etre 
conflsque  par  reonemi),  etaJt  nuUe.  Code  des  Pri- 
sefs  ed.  1784,  torn.  2.  Bee  also  the  opinion  of  M.  Por- 
talis,  in  the  case  of  The  Statira,  1  Cranch,  lOS,  note 
a. 

2.— Veut  et  entend  Sa  Majesty  que  les  prises  dee 
oavires  ennemls  laiten  par  ees  valsseaux  ou  par 
oeux  de  ses  sujets  arm 68  en  course,  recousses  par 
les  ennemis,  et  ensulte  roprl8e8  sur  eux,  appartien- 
nent  en  entler  au  dernier  preneur.  Arrest  du  Con- 
seild'Etatdu  5  Novembre.  1748;  Valin,  Sur  I'Or- 
donnance,  torn.  2,  p.  257, 268,  269;  Traits  des  Prises, 
ch.  6,  sec.  1 ;  Pothier,  De  Proprl6t6,  No.  99. 

3.— Si  le  navire,  sans  §tre  recous  est  abandonne 
par  les  ennemis,  ou  si  par  temp^te  ou  autre  casfor- 
tuit,  il  revient  en  la  poBsession  de  nog  ftujets,  avant 
qu'il  ait  6t6  conduit  dans  aucun  port  enneini,  11  sera 
rendu  au  propri^taire  qui  1p  reciainera  dans  Tan  et 
Jour,  quoiqu'il  ait  6te  plug  de  vinift-qufltre  heiir<v»* 
entre  les  maing  des  ennemlg.  Ordonnance  de  1681, 
llv.  8,  tit.  9,  dc'8  Prises,  art.  9.  Pothier  jg  of  the 
opinion  that  these  wordg,  arcint  f/u'U  mit  entrC  damn 
aucun  portennemi,  are  to  be  understood  not  aa  re- 
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striotlng  the  rlerht  of  restitutio 
salvage  to  the  particular  case  ti  • 
which  is  abandoned  by  the  ui' 
carried  into  port,  which  case  is 
as  an  example  of  what  ordinal 
que  c*est  le  cas  ordinaire  auquel 
a  Vennemi  qui  Va  pH8,  tie  i;" 
ichappcr  lorsqu'U  a  Hi  amintH 
Propriety,  No.  99.    But  Valln  i 
of  the  ordinance  arc  to  be  lii 
that  the  right  of  the  originn 
pletely  devested  by  the  can  ^ 
port.     Sur  rOrdonnance,  // 
opinion  that  this  species  of  s;> 
gized  to  the  case  of  shipwreo 
t org  are  entitled  to  ono-thii* 
property  saved.    Ih.    But  A. 
rate  of  salvage  in  i  his  case  !>• 
ordinance,  but  la  discretion:, 
to  the  nature  and  extent  of 
which  can  never  he  equal  t 
from  the  hands  of  the  enen 
to  the  recovery  of  goods  1. 
2,  ch.  4,  gee.  8,  9.   Emerigon 
on  this  subject,  and  cites,  ii 
trine,  the  Consolato  del   > 
ch.  46,  n.  10.    Emerigon.  I  • 
604.506.  * 
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pose  of  this  note  to  discuss  these  topics  at  large 
with  all  the  distinctions  which  belong  to  them. 
Indeed,  such  a  discussion  would  of  itself  re- 
quire a  very  considei*able  treatise.  It  may,how- 
ever,  be  of  some  use  to  give  a  rapid  sketch  of 
the  leading  principles  which  regulate  the  de- 
cisions of  prize  courts  on  some  of  these  subjects. 

In  respect  to  the  question  who  are  to  be  con- 
sidered enemies  or  not,  the  general  principle  is, 
that  every  person  is  to  be  considered  as  belong- 
ing to  that  country  where  he  has  his  domicile, 
whatever  may  be  his  native  or  adopted  coun- 
try. {Tfie  VigiUtjitia,  ,\  Rob.,  1;  The  En- 
draugM,  1  Rob.,  19;  The  JSarah  Chi'istina,  1 
Rob..  237;  The  Indian  Chief,  8  Rob.,  23;  The 
President,  5  Rob.,  277;  The  Neptunus,  6  Rob., 
403;  7' he  Vemm,  9  Cranch,  253;  Tlte  Fraiu^es. 
Gillespie's  claim,  1  Gallis.,  614;  The  Mary  and 
Susan,  Richardson's  claim,  ante,  vol.  I,  p.  46, 
8.  C.  p.  55;  note  /;  M'Connel  v.  Hector,  8 
Bos.  &  Pull..  113;Bynk.  Q.  J.  Pub.,  ch.  3;  Du- 
poneeau*s  edit.,  p.  19,  26.)'  And  the  masters 
and  crews  of  ships  are  deemed  to  possess 
28*]  *the  national  character  of  the  ships  to 
which  they  belong  during  the  time  of  their 
employment.  {The  Endraught,  1  Rob..  21; 
TheBernoH,  1  Rob.,  101;  vide  The  Efnbden,  1 
Rob.,  17;  The  Frederick,  5  Rob..  8;  The  Ann, 
1  Dodson,  221.)  And  even  if  a  person  goes 
into  a  belligerent  country  originally  for  tempo- 
rary purposes,  he  will  not  preserve  his  neutral 
character,  if  he  remain  there  several  years,  pay- 
ing taxes,  &c.  {T'he  Harmony,  2  Rob.,  322; 
The  Embden,  1  Rob..  17.)  And  a  neutral  con- 
sul, resident  and  trading  in  a  belligerent  country, 
is,  as  to  his  mercantile  character,  deemed  a 
belligerent  of  that  country.  {The  Indian 
Chitf,  3  Rob.,  22;  The  Josephine,  4  Rob.,  25.) 
And  the  same  rule  applies  to  the  subject  of  one 
belligerent  country,  resident  in  the  country  of 
its  enemy,  and  carrying  on  trade  there.  (  The 
Giito,  3  Rob.,  88;  ATConnel  v.  Hector,  3  Bos.  & 
Pull.,  113.)  But  a  character  acquired  by  mere 
domicile  ceases  upon  removal  from  the  countiy. 
(Th£  Indian  Chief,  S  Rob.,  12.)  The  native 
character  easily  reverts,  and  it  requires  fewer 
circumstances  to  constitute  domicile  in  the  case 
of  a  native  than  to  impress  the  national  char- 
acter on  one  who  is  originally  of  another 
country.  {La  Virffinie,  5  Rob^,  98.)  And  in 
his  favor,  a  party  is  deemed  to  have  changed 
his  domicile  and  his  native  character  reverts  as 
soon  as  he  puts  himself  in  intinere  to  return  to 
his  native  country  animo  revertendi.  {Tlie 
Indian  Chief,  3  Rob.,  12;  The  8t.  Lawrence,  1 
Gallis..  467.) 

In  general,  a  neutral  merchant  trading  in  the 
ordinary  manner  with  a  billigerent  country, 
does  not,  by  the  mere  accident  of  his  having  a 
stationed  agent  there,  contract  the  character  of 
the  enemy.  {The  Anna  Catharina,  4  Rob.. 
107,  121.)    But  it  is  otherwise  if  he  be  not  en- 

1.— On  o'aura  aucun  eirard  aux  passo  ports  accor- 
des  par  les  princes  neutres  ou  allies,  tant  aux  pro- 
prietaires  qu'aux  maitres  des  navircs  sujets  des 
etatB  ennemis,  s'ils  n'ont  ete  naturalises,  et  n'ont 
transf ere  leur  domiQile  dans  les  etats  des  dlts  prin- 
ces avant  la  declaration  de  la  presente  (f  uerre :  Ne 
pourront  parelllement  les  dits  proprietaireset  mai- 
tres des  navires  ou  sujets  des  etats  ennemis,  qui 
auront  obtenu  les  dites  lettres  de  naturalite,  jouir 
de  leur  effet,  8i  depuisqu'elles  ont  eteobtcnuesils 
sent  retournes  duns  les  etats  ennemis  pour  y  con- 
tinuer  leur  eonin»erce.  Hettleinent  du  21  Octobre, 
1744,  art.  11 ;  Dec.  'ia  JuUlet,  1778,  art.  6. 
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gaged  in  trade  upon  the  ordinary  footing  of  a 
neutral  merchant,  but  as  a  privileged  trader  of 
the  enemy ;  for  then  it  is  in  effect  a  hostile  trade. 
{.The  Anna  Catharina,  4  Rob..  107,  121.)  So 
if  the  agent  carry  on  a  trade  from  the  hostile 
country,  which  is  not  clearly  neutral.  {Ih.) 
And  if  ^  person  be  a  partner  in  a  house  of  trade 
in  the  enemy's  country.  *he  is,  as  to  the  [*29 
concerns  and  trade  of  that  house,  deemed  an 
enemy,  and  his  share  is  liable  to  confiscation, as 
such,  notwithstanding  his  own  residence  is  in  a 
neutral  country ;  for  the  domicile  of  the  houfie  is 
considered  in  {his  respect  as  the  domicile  of  the 
partners.  {The  Vigilantia.  1  Rob..  1,  14.  19; 
The  Susa,  2  Rob.,  256;  The  Indiana,  3  Rob.. 
44;  T/ie  Portland,  3  Rob., 41;  The  VriendscJtap, 
4  Rob.,  166;  The  Jonge  Klassina,  5  Rob.,  297; 
Tfie  Antonia  Johanna,  ante.  Vol,  I.  p.  159; 
The  St.  Joze  Indiano,  2  Gallis.)  But  if  he  has 
a  house  of  trade  in  a  neutral  country,  he  has 
not  the  benefit  of  the  same  principle;  for  if 
his  own  personal  residence  be  in  the  hostile 
countiy,  his  share  in  the  property  of  the  neutral 
house  IS  liable  to  condemnation.  {lb.  and  The 
Frances,  1  Gallis,  618;  S.  C,  8  Cranch.  848.) 
However,  where  a  neutral  is  engaged, in  peace, 
in  a  house  of  trade  in  the  enemy's  country,  his 
property  so  engaged  in  the  house  is  not,  at  the 
commencement  of  war,  confiscated;  but  if  he 
continues  in  the  house  after  knowledge  of  the 
war,  it  is  liable,  as  above  stated,  to  confiscation. 
{The  Vigilantia,  1  Rob.,  1,  14, 15;  The  Susa,  2 
liob.,  251,  255.)  It  is  a  settled  principle  that 
traffic  alone,  independent  of  residence,  w^il), 
in  some  cases,  confer  a  hostile  character  on  the 
individual.  {lb.  The  Sttsa,  2  Rob..  251,  255, 
The  Vriendschap,  4  Rob.,  166.)  And  if  a  neu- 
tral be  engaged  in  the  enemy's  navigation,  it 
not  only  alBtects  the  particular  vessel  in  which 
he  is  employed,  but  all  other  vessels  belonging 
to  him,  that  have  no  distinct  national  character 
impressed  upon  them.  {The  Vriendschap,  4 
Rob.,  166.)- 

Ships  are  deemed  to  belong  to  the  count r>* 
under  whose  flag  and  pass  they  navigate,  an^ 
this  circumstance  is  conclusive  upon  their  char- 
acter. {Tlie  Vigilantia,  1  Rob..  1.  19,  2«;  The 
Vrow  Anna  Catharina,  5  Rob., 161 ;  TheSueress, 
1  Dodson,  131.)  So,  even  if  purchased  by  a 
neutral,  if  they  are  habitually  ensaged  in  the 
trade  of  the  enemy's  country  {7  fie  Vigilantia, 
1  Rob..  1,19,  2Q',  The  Planter's  Wetu^,  5  Rob.. 
22) ;  even  though  there  be  no  sea-port  in  the 
territory  of  the  neutral.  {lb.  But  in  general, 
and  unless  under  special  circumstances,  the  na- 
tional chtuticter  of  ships  depends  on  the  resi- 
dence of  the  owner,  {ib.  The  Magnus,  1  Rob. , 
31.)  When,  however,  it  is  said  that  the  flag 
I  and  pass  is  conclusive  on  the  character  of  the 
ship,  the  ^meaning  is  this,  that  the  party  [*30 
who  takes  the  benefit  of  them  is  himself  bound 
by  them ;  he  is  not  at  liberty,  when  they  hap- 
pen to  turn  to  his  disadvantage,  to  turn  round 
and  deny  the  character  which  he  has  worn  for 
his  own  benefit,  and  upon  the  credit  of  his 
own  oath  or  solemn  declarations.  But  they  do 
not  bind  other  parties  as  against  him;  other 
parties  are  at  liberty  to  show  that  these  are 
spurious  credentials,  assumed  for  the  purpo*^ 
of  disguising  the  real  character  of  the  vessel ; 
and  it  is  no  inconsiderable  part  of  the  ordinary 
occupation  of  a  prize  court  to  pull  off  thi» 
mask  and  exhibit  the    vessel  so  disguised   in 
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her  true  character  of  an  enemy's  vessel.  {The 
Fortfina,  1  Dodson,  87;  The  Success,  Id.,  181.) 
Ships  and  cargoes  engaged  in  the  privileged 
and  peculiar  trade  of  a  nation,  under  a  special 
contract,  and  the  sanction  of  the  government, 
are  considered  as  affected  by  the  character  of 
the  nation,  and  if  it  be  hostile,  the  trade  is 
stamped  with  the  same  character.  {Tfie  Prin- 
eemt,  2  Rob.,  49;  Tlie  Amm  Gatharina,  4 
Rob.,  197;  The  Eendsborg,  4  Rob.,  121;  Tlie 
Vrow  Anna  Catharina,  6  Rob.,  161;  The  Com- 
fntreen,  arUe,  Vol.  I,  p.  882;  Vide  5  Rob.,  5, 
note  a.)  And  the  produce  of  an  estate  situated 
in  a  hostile  colony  is  so  impressed  with  the 
character  of  the  soil  that  although  the  owner 
of  the  estate  be  resident  in  a  neutral  country, 
his  interest  in  the  produce  is  deemed  enemy's 
property.  {The  Phoenix,  5  Rob.,  20;  The  Vrow 
Anna  Catharina,  5  Rob.,  161;  The  Dree  Ge- 
broeden,  4  Rob.,  232;  BenUon*»  claim,  9 
Cranch,  191.) 

In  respect  to  the  transfers  of  enemies*  ships 
during  war,  it  is  certain  that  purchases  of  them 
by  neutrals  is  not,  in  general,  illegal;  but  such 
purchases  are  liable  to  great  suspicion,  and  if 
good  proof  be  not  given  of  their  validity,  by  a 
bill  of  sale  and  payment  of  a  reasonable  con- 
sideration, it  will  materially  impair  the  validity 
of  the  neutral  claim  {The  Bemon,  1  Rob.,  102; 
The  Seche  Oedschimstern,  4  Rob.,  100);  and  if 
the  purchase  be  made  by  an  agent,  his  letters  of 
procuration  must  be  produced  and  proved. 
{The  Argo,  1  Rob.,  158. )»  And  if,  after  such 
31*]  transfer,  the  ship  'be employed  habitual- 
ly in  the  enemy's  trade  or  under  the  manage- 
ment of  a  hostile  proprietor,  the  sale  will  be 
deemed  merely  colorable  and  collusive.  {The 
Jemmy,  4  Rob.,  81;  The  OmnHms,  6  Rob.,  71.) 
But  the  right  of  purchase,  by  neutrals,  extends 
only  to  merchant  ships  of  enemies  {The  Miner- 
m,  6  Rob.,  896,  899);  for  the  purchase  of  ships 
of  war  belon/2:ing  to  enemies,  is  held  to  be  in- 
valid. {The  Minerva,  6  Rob.,  896.)  And  a  sale 
of  a  merchant  ship,  made  by  an  enemy  to  a 
neutral,  during  war,  must  be  an  absolute,  un- 
conditional sale.  {The  Packet  de  Bilboa,  1 
Rob.,  183;  ThsNaydi  Gedecht,  1  Rob.,  187,  note 
a.)  Anything  tending  to  continue  the  interest 
of  the  enem^  in.  the  ship  vitiates  a  contract  of 
this  description  altogether.  {TJie  Secfis  Ged- 
ckwigtem,  4  Rob.,  1(W.) 

In  respect  to  proprietary  interests  in  cargoes, 
though,  in  general,  the  rules  of  the  common 
law  apply,  yet  there  are  many  peculiar  princi- 
ples of  prize  law  to  be  considered.  It  is  a  gen- 
eral rule  that  during  hostilities,  or  imminent 
and  impending  dan^r  of  hostilities,  the  prop- 
erty of  parties  belligerent  cannot  change  its 
national  character  during  the  voyage,  or,  as  it  is 
commonly  expressed,  in  transitu.  {The  Danke- 
haar  Africaan,  1  Rob.,  107;  TJie  Herstelder, 
1  Rob.,  114.)  This  rule  equally  applies  to 
ships  and  cargoes;  and  it  is  so  inflexible  that  it 
hi  not  relaxed  even  in  favor  of  owners  who  be- 
come subjects  by  capitulation  after  the  ship- 

1.— Que  tout  valseeau  qui  sera  de  fabrlque  enne- 
mie.  ou  qui  aura  eu  origriuairemont  un  propri^talre 
ennemi,  ne  pourra  6tre  cens^  neutre,  s'll  n'en  a 
et^  fait  une  vente  pardevant  les  ofticlers  publics  qui 
doivent  passer  cette  sorte  d'actes,  et  si  cette  vente 
ne*e  trouve  A  bord,  et  n'est  soutenue  d'un  pouvoir 
authentique  donn^  par  le  premie*"  propri^taire, 
lors()u'il  ne  vend  pas  lui-m^me.  Reifiemejit  du  17 
Fhritr,  IflM.    Du  12  Mai,  !«». 
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ment  and  before  the  capture.  {lb.)  But  if  the 
ship  sails  before  hostilities,  when  there  is  a  de- 
cided state  of  amity  between  the  two  countries, 
and  before  the  capture,  the  owner  again  be- 
comes a  friend,  and  at  the  time  of  the  capture, 
and  also  at  the  time  of  adjudication,  he  is  in  a 
(Opacity  to  claim;  the  prize  courts  will  then 
give  him  the  benefit  of  the  principle,  that  the 
national  character  cannot  be  altered  in  transitu, 
and  will  restore  to  him.  {lb.)  The  same  dis- 
tinction is  applied  to  purchases  made  by  neu- 
trals, of  property  in  tranMtu;  if  purchased 
during  a  state  of  war  existing,  or  imminent 
and  impending  danger  *of  war,  the  con-  [*32 
tract  is  held  invalid,  and  the  proi>erty  is  deemed 
to  continue  as  it  was  at  the  time  of  shipment, 
until  the  actual  delivery.  It  is  otherwise,  how- 
ever, if  the  contract  be  made  during  a  state  of 
peace,  and  without  contemplation  of  war;  for. 
under  such  circumstances  the  prize  courts  will 
recognize  the  contract,  and  enforce  the  title  ac- 
quired under  it.  {TJie  VrotQ  Margaretha,  1 
Rob.,  886;  Tfie  Jan  Freileriek,  5  Rob.,  128.) 
And  property  is  still  considered  in  transitu  if 
it  be  ultimately  destined  to  the  hostile  country, 
notwithstanding  it  has  arrived  at  a  neutral 
port,  and  the  ship  is  there  changed.  {Tlie  Carl 
Waiter,  4  Rob.,  207.)  The  reason  why  courts 
of  admiralty  have  established  this  rule  as  to 
transfers  in  transitu  during  a  state  of  war,  or 
expected  war,  is  asserted  to  be,  that  if  such  a 
rule  did  not  exist,  all  goods  shipped  in  the  en- 
emy's country  would  be  protected  by  transfers, 
which  it  would  be  impossible  to  detect.  {TJie 
Vrmo  Margaretha,  1  Rob.,  836.) 

The  same  public  policy  has  established  the 
rule  of  the  prize  courts,  that  property  going, 
during  war,  to  be  delivered  in  the  enemy's 
country,  and  under  a  contract  to  become  the 
property  of  the  enemy  immediately  on  arrival, 
if  tiiken  in  transitu,  is  to  be  considered  as  ene- 
my's property.  {The  Sally,  8  Rob.,  800,  note 
a.)  And  all  contracts  of  purchase  effected  on 
the  part  of  the  belligerent,  where  the  payment 
is  executory  and  contingent  on  delivery  at  an 
ulterior  port,  at  the  risk  of  the  neutral  vendor 
or  shipper,  are  considered  as  contracts  in  fraud 
of  the  prize  law,  and  the  goods,  if  captured  in 
transitu,  are  condemned  as  the  absolute  prop- 
erty of  the  enemy.  {The  Atlas,  3  Rob.,  299; 
Ths  Anna  Catluinna,  4  Rob.,  107,  113,  note.) 
But  when  the  contract  is  made  in  time  of 
peace,  and  without  any  contemplation  of  war, 
no  such  rule  existii.  {lb.)  But  the  rule  is  ap- 
plied where  such  a  contract  is  orignally  made 
between  allies  in  the  war,  if  a  party  to  it  be- 
comes neutral  after  the  contract,  and  before  the 
execution  of  it,  and  the  shipment  is  made 
afterwards.  {The  Anna  Catharina,  4  Rob. ,  107, 
112.)  A  contract  by  a  neutral  with  a  privi- 
leged company  of  the  enemy,  with  a  view  to 
the  transportation  of  the  whole  produce  of  a 
colony,  or  of  the  company  itself,  if  made  dur- 
ing war,  or  in  contemplation  of  war,  is  pro- 
nounced illegal,  and  the  property  is  liable  \j6 
♦condemnation  as  hostile  property.  {The  [*33 
Rendttxfi-g,  4  Rob.,  121;  The  Jan  Frederick,  5 
Rob.,  128.)  But  if  a  neutral,  during  peace, 
and  without  contemplation  of  war,  purchase 
goods  in  a  colony  from  a  regular  privileged 
company  there,  and  it  is  agreed  that  they  shall 
be  transported  and  sold  in  the  mother  country 
by  the  company's  agents  for  the  lienetit  of  the 
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neutral,  the  contract  is  good*  and  the  propertv 
remains  neutral  during  its  transit,  notwithstand* 
ing  an  intervening  war  of  the  mother  country. 
(The  Vraw  Annn  Cathnrina,  5  Rob.,  161.) 

In  ordinary  shipmontn  of  goods,  unaffected 
by  the  foregoing  principles,  the  question  of 
proprietary  interest  often  turns  on  minute  cir- 
cumstances and  distinctions,  the  general  prin- 
ciple being  that  if  they  are  going  for  account 
of  the  shipper,  or  subject  to  his  order  or  con- 
trol, the  property  is  not  devested  in  transitu. 
If  there  be  any  condition  annexed  to  the  deliv- 
ery of  the  goods  to  the  consignee,  the  proprie- 
tary interest  remains  in  the  shipper,  notwith- 
standing the  goods  arc  sent  in  pursuance  of  the 
orders  of  the  consignee.  Thus,  if  a  merchant 
in  H  send  goods  to  A  in  another  country,  by 
order  of  B  and  on  account  of  B,  but  with  di- 
rections not  to  deliver  them  unless  satisfaction 
could  be  given  for  the  payment,  the  property  is 
not  devested  from  the  shipper,  but  remains  his 
in  transitu.  (Citeji  in  The  Aurora,  4  Rob., 819.) 
The  same  principle  applies  where  goods  are 
shipped  to  the  orders  of  the  shippers,  but  to  be 
delivered  by  their  agents  to  the  consignee  upon 
the  agents  being  satisfied  for  the  payment. 
(The  Aurora,  4  Rob.,  218;  The  Merrimack, 
Kimmel  &  Albert's  claim,  8  Cranch,  817;  see 
The  Marianna,  6  Rob.,  24.)  So  even  if  tne 
goods  are  stated  in  the  invoice  to  belong  to  the 
claimants;  yet  if  these  papers  are  inclosed  to 
the  consiniee  as  agents  to  the  shippers,  and 
are  to  be  delivered  to  the  claimants  only  upon 
conditions  in  the  discretion  of  the  ftgent,  the 
property  remains  in  the  shippers.  {TheMer- 
rimctck,  8  Cranch,  817.)  But  if  the  goods 
are  consigned  to  an  agent  of  the  shippers,  but 
the  invoice,  &c.,  show  them  to  be  for  the  ac- 
count of  the  claimants,  and  the  invoice,  &c., 
are,  by  the  shippers,  sent  directly  to  the  claim- 
ants, the  possession  of  these  documents  nves 
them  a  title,  and  establishes  the  intention  of  the 
shipper  to  vest  the  property  in  the  claimants  at 
the  time  of  the  shipment.  (The  Merrwnaek, 
34*]  .Messrs.  *Wilkin8'  claim,  8  Cranch,  317.) 
So  if  the  goods  are  shipped  to  the  consignee  un- 
conditionally for  the  use  of  the  claimants.  (Id, 
Messrs.  M'Kean  &  Woodland's  claim,  8  Cranch, 
817.)  But  if  the  goods  are  consigned  to  the 
agent  of  the  shippers,  and  there  ^ire  discretion- 
ary orders  given,  but  no  direction  for  an  abso- 
lute delivery  to  the  claimants,  the  property  re- 
mains in  the  shippers.  (The  St.  /aze  Indiano, 
Lizaur's  claim,  2  Gallis. ,  S.  C.  ante,  Vol.  I. ,  p. 
208.)  In  all  these  cases  the  goods  are  supposed 
to  have  been  purchased  in  pursuance  of  the  or- 
ders of  the  claimants;  for  if  they  are  sent  by 
the  shippers  without  orders,  or  contrary  to,  or 
different  from  orders,  either  in  quantity  or  kind, 
the  proprietary  interest  remains  in  the  shipper 
during  the  transit,  nothwithstanding  they  are 
sent  by  direct  consignment  to  the  consignee. 
{The  Venus,  8  Cranch,  258;  The  Frances. 
Dunham  &  Randolph's  claim.  1  Gallis.,  445;  S. 
C. .  8  Cranch,  354,  9  Cranch,  188 ;  The  Frances, 
French's  claim,  8  Cranch,  859.) 

It  is  certainly  competent  for  an  agent  abroad, 
who  purchases  goods  in  pursuance  of  orders,  to 
vest  the  proprietary  interest  in  his  principal, 
immediately  on  the  purchase.  This  is  the  case 
when  he  purchases  exclusively  on  the  credit  of 
the  principal,  or  makes  an  absolute  appropria- 
tion and  designation  of  the  property  for  his 
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principal.  But  where  he  sells  his  own  goods, 
or  purchases  ^oods  on  his  own  credit  (and 
thereby  in  reality  becomes  the  owner),  no  prop- 
erty in  such  goods  vests  in  his  correspondent 
until  he  has  done  some  notorious  act  to  devest 
himself  of  his  title,  or  has  parted  with  the  pos- 
session by  an  actual  and  unconditional  delivery 
for  the  use  of  such  correspondent.  {Tlie  -S?. 
Joze  Indiana,  2  Gallis,  S.  C.  ante.  Vol.  I. ,  p. 
208.)  But  such  delivery  or  appropriation  to 
the  use  of  his  correspondent  need  not  be  by  a 
direct  act,  but  it  may  constructively  arise  from 
the  circumstances  oi  the  cajse,  even  where  the 
shipper  has  made  an  intermediate  assignment 
of  the  goods.  {The  Mary  and  Susan,  ante,  Vol. 
I,  p.  25.) 

In  all  these  cases  the  material  question  is, 
whether  the  shipper  retains  or  possesses  any 
control  over  the  property  (independent  of  the 
mere  right  of  stoppage  tn  transitu  in  cases  of 
insolvency),  or  has  parted  with  the  possession 
and  all  authority  *over  it.  For  if  an  [*35 
enemy's  shipper  consign  goods  or  money  to  his 
correspondent  at  H.,  for  the  purpose  of  answer* 
ing  drafts  of  his  correspondent  in  A.,  without 
any  letter  of  advice  or  document  making  it  the 
absolute  property  of  such  correspondent,  or 
putting  it  out  of  his  own  control,  it  still  renudns 
the  property  of  the  shipper,  for  he  may  at  any 
time  countermand. the  order,  or  give  the  goo(fs 
or  money  a  new  direction.  In  substance  it  Ls 
the  same  transaction  as  if  a  person  send  a  sum 
of  money  to  his  private  banker,  directing  him 
to  hold  It  subject  to  the  order  of  A. ;  in  which 
case,  if  on  the  next  day,  and  before  any  such 
order  had  been  given,  or  even  the  fact  of  lodg- 
ment known  to  the  other  party,  he  had  changed 
his  purpose,  and  directed  a  conversion  of  the 
money  to  another  object,  it  is  clear  that  \he 
bankers  could  not  resist  with  effect.  {TJie 
Josephine,  4  Rob.,  25.) 

In  respect  to  questions  of  illegal  trade,  little 
is  necessary  to  be  said  in  addition  to  the  obser- 
vations and  cases  cited  in  the  former  volume. 
It  is  a  fundamental  principle  of  prize  law  that 
all  trade  with  the  enemy  is  prohibited  to  all 
persons,  whether  natives,  naturalized  citizens, 
or  foreigners  domiciled  in  the  country  during 
the  time  of  their  residence,  under  the  penally 
of  confiscation.  (TfteVigilantia,  1  Rob.,  1,  14, 
26;  The  Hoop,  1  Rob.,  196;  FoUsy.  BeU,  8T. 
R..  548:  Tfie  Bapid,  8  Cranch.  155;  8.  C.  ,1 
Gallis.,  295;  The  Alexander,  8  Cranch,  169;  B. 
C.  1  Gallis.,  582;  The  Joseph,-S Crunch,  451;  S. 
C.  1  Gallis.,  545. )»  'The  same  penalty  [*3e 
is  applied  to  subjects  of  allies  in  the  war,  trad- 
ing with  the  common  enemy.     {The  Nayade,  4 

1.— Au  surplus,  rintention  de  l*ordonnance,  en 
ezigroant  que  la  police  oontienne,  le  nom  et  le  domi- 
cile de  celul  qui  se  fait  assurei^les  effets  sur  les- 
quels  Tassurance  sera  f aite-le  nom  du  navire,du  lieu 
ou  lc8  marchandises  seront  charg'ees,  et  6k  charg^es. 
est  encore  de  oonnottre  en  temps  de  g-uerrei  si  malure 
rinterdictlon  de  commerce  qu'emporte  toujours 
toute  declaration  d6  guerre,  lee  sujote  du  Roi  ne 
font  point  commerce  aveo  lea  ennemis  de  TEtat,  ou 
avec  do8  amis  ou  allies,  par  rinterpositdon  desquels 
oh  ferolt  puaser  aux  ennemis  des  munitions  de 
guerre  et  de  bouohe,  ou  d'autres  effets  prohib^: 
car  tout  cela  ^tant  d^fendu,  comme  pr^udiciable 
&  TEtat,  seroit  sujet  a  confiscation,  et  a  dtre  d^lar^ 
de  bonne  prise,  ^tant  trouv^  solt  sur  les  navires  de 
la  nation,  solt  sur  ceux  des  amis  et  alli^  comme  11 
aera  ob8er\'6  su»  le  tit.  des  Prises.  Valio,  bur  TOr- 
donhanoe,  Liv.  8,  tit.  6;  Des  Assurances,  art. 8 ;  Id., 
tit.  9;  Des  Prises,  art.  7. 
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Rob.,  251;  The  Mtptunu&,  ffRob.,  403;  Bynk. 
Q.  J.  Pub.  Ch.  10;  Du  Ponceau's  edit.,  p.  81.) 
But  a  citizen  of  a  belligerent  country,  domiciled 
in  a  neutral  country,  may  lawfully  trade  with 
the  enemy  of  his  native  country  (The  Darmos, 
4  Rob.,  2o5,  note),  with  the  exception  of  the  case 
of  trade  in  articles  contraband  of  war.  (The 
Xeptunus,  6  Rob.,  403;  The  Ann,  1  Dodson, 
221.)  And  if  the  party  intends  to  trade  with 
the  enemy,  but  during  the  voyage  the  port  be- 
comes neutral,  the  penalty  is  saved,  for  there 
must  be  the  act  as  well  as  the  intention.  (The 
Abfyp,  5  Rob..  251.)  And  even  assuming  that 
after  the  knowledge  of  a  war,  a  citizen  domi- 
ciled in  the  enemy's  country  may  lawfully  with- 
draw his  propertv  without  a  license  from  his 
government  which  has  been  denied  (7 he  Marry, 
1  Gallis.,  620),  at  all  events,  it  must  be  done  in 
a  reasonable  time,  and  ten  months  after  the  war 
is  too  late,  and  the  party  will  then  be  deemed 
engaged  in  a  trade  with  the  enemy.  (The  St. 
Ijhwrtnce,  1  Gallis.,  467;  8.  C.  9  Cranch,  120.) 
And  if  a  vessel  take  on  board  a  cargo  from  an 
enemv's  ship,  under  the  pretense  that  it  is  ran- 
somed, it  is  an  illegal  traffic.  Even  admitting 
the  ransoming  of  captured  property  to  be  legal, 
it  cannot  be  admitted  to  be  made  at  any  dis- 
tance of  time,  and  by  any  new  voyages  under- 
taken for  this  special  purpose.  (The  Lord  Wei-  \ 
lingUm,  2  Gallis.,  108.)  And  sailing  under  the  ; 
enemy's  license  is  deemed,  per  se,  an  efficient 
cause  of  condemnation.  *  (The  JuUa,  1  Gallis., 
594;  8.  C,  8  Cranch,  181;  The  Aurora,  8 
Cranch,  208;  The  Hiram,  8  Cranch,  444;  8. 
C.  ante,  Vol.  I.,  p.  440.  The  Ariadne,  ante, 
Vol.  II..  p.  143.)  • 

These  observations  on  the  subject  of  pro- 
prietary interests  may  be  concluded  with  the 
remark  that  to  entitle  the  claimant  to  sustain 
his  claim  in  the  prize  court  the  property  must 
be  proved  to  be  neutral  at  all  periods  from 
the  time  of  shipment,  without  intermission,  to 
the  arrival  and  subsequent  sale  in  the  port  of 
the  enemy.  (The  Atlas,  8  Rob.,  299;  The 
SaUjf,  4  Rob.,  note  a.)  And  if  it  be  hostile  at 
the  time  of  shipment,  it  is  (as  has  been  already 
stated)  a  universal  rule  to  condemn  it,  although 
37*]*the  owner  has  become  a  friend  or  subject. 
[The  Boedes  Luet,  5  Rob.,  233.) 


In  this  connection  we  might  treat  of  the  prin- 
ciples of  international  law  respecting  blockade, 
contraband  of  war  (vide  ante,  vol.  1,  p.  38-9, 
note  I,  p.  394,  note  m),  engagements  in  the 
coasting  and  colonial  trade  of  an  enemy  (ptde 
finte,ro\.  1,  p.  507,  Appendix,  note  3),  the  right 
of  search,  the  effect  of  resistance  or  rescue  of 
neutral  ships,  and  the  circumstances  of  unneu- 
tral conduct,  which  are  visited  with  a  forfeiture 
of  the  ship  or  cargo,  or  both.  These  topics 
would  lead  us  into  a  very  enlarged  inquiry,  in- 
compatible with  the  object  of  this  summary 
sketch;  but  they  deserve  the  attention  of  all 
students  of  the  law  of  prize,  and  it  is  to  be  hoped 
that  some  eminent  jurist  will,  hereafter,  exam- 
ine them  with  a  diligence  and  learning  propor- 
tioned to  their  importance.  It  may,  nowever. 
be  useful  here  to  consider  how  far  the  illegal 
acts  of  the  master  bind  the  interests  of  the  owner 
of  the  ship  or  cargo. 

It  is  a  general  principle  that  the  act  of  the 
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master  at  all  events  binds  the  owner  of  the  ship, 
as  much  as  if  the  act  were  committed  by  him- 
self. (The  Vrow  JudUK  1  Rob.  150.)  If  there- 
fore, the  master  deviate  into  a  blockaded  port, 
the  owner  is  bound  by  the  act,  and  is  not  per- 
mitted to  aver  his  ignorance  of  the  act,  or  that 
the  master  acted  against  his  orders.  (TheAd^nia, 
5  Rob.,  256.)  And  the  same  principle  is  applied 
to  the  case  of  carrying  goods  contraband  of  war. 
(The  Irnina,  3  Rob.,  167.)  But  Grotius  (De  J. 
B.  et  P.,  lib.  8,  ch.  6,  sec.  6),  Loccenius  (De 
Jur.  Mar.,  lib.  2.  ch.  4,  no.  12),  Pothier  (De 
Proprietfi,  no.  103),  and  Bynkershoek  (Q.  J. 
Pub.,  lib.  1,  ch.  12,  p.  97,  Du  Ponceau's  Ed.), 
all  contend  for  a  favorable  distinction  where 
the  owner  is  ignorant  of  the  fact  of  unlawful 
goods  being  on  board.  They  are,  however, 
contradicted  by  Valin  (Sur  lOrd.,  tom.  2,  p. 
253),  and  Emerigon  (Des  Assurances,  tom.  1, 
p.  449),  whose  doctrine  is  followed  in  the  prac- 
tice of  prize  courts.  The  law,  indeed,  is  estab- 
lished that  the  principal  is  answerable  for  the 
acts  of  his  agent  (ana  the  master  *is  the  [*38 
accredited  agent  of  the  ship-owner),  not  only 
civilly  but  penally  to  the  amount  of  the  prop- 
erty entrusted  to  his  care.  (The  Ma/rs,  6  Kob., 
79,  87.)  It  would  be  impossible  for  a  court  of 
prize  to  affect  the  proprietor  in  any  other  way ; 
and,  whatever  the  hardship  may  oe,  it  is  very 
much  softened  by  recollecting  that  if  he  has 
sustained  any  injury  by  the  fraudulent  and  un- 
authorized acts  of  his  a^nt  he  will  be  entitled 
to  his  remedy  against  him.  (The  Mars,  6  Rob., 
79,  87.)  But  the  act  of  the  master  does  not,  in 
general,  bind  the  owner  of  the  cargo,  unless  he 
be  owner  of  the  ship,  or  conusant  of  the  intend- 
ed violation  of  law,  or  the  master  be  his  agent. 
(The  Vrow  JudUh,  1  Rob.,  150;  The  Iniina,  3 
Rob.,  169;  The  Rosalie  and  Betty,  2  Rob.,  343. 
351;  The  Alexander,  4  Rob.,  93;  T}w  Elsebt,  5 
Rob.,  173.)  In  cases  of  blockade  the  deviation 
into  the  blockaded  port  is  presumed  to  be  in  the 
service  of  the  cargo,  and,  therefore,  the  owner 
is  bound  by  it,  unless  where  there  was  no  notice 
of  the  blockade  at  the  time  the  ship  sailed. 
(The  Alexander,  4  Rob.,  93;  The  Shepherdess, 
5  Rob.,  256.)  And  if  the  master  at  the  time  of 
sailing  put  his  ship  under  convoy,  whose 
instructions  he  is  presumed  to  know,  the  act  is 
illegal,  and  binds  both  the  ship  and  cargo.  (The 
Elsebe,  5  Rob.,  178.)  It  is  not  considered  like 
the  case  of  an  unforeseen  emergency  happening 
to  a  ship  at  sea,  where  the  fact  itself  proves  the 
owners  to  be  ignorant  and  innocent,  and  where 
the  court  has  held  that  being  proved  innocent 
by  the  very  circumstances  of  the  case,  the  own- 
ers of  the  cargo  should  not  be  bound  by  the 
mere  principle  of  law,  which  imposes  on  the 
employer  a  responsibility  for  the  acts  of  his 
agent.  On  the  contrary,  it  is  a  matter  done 
antecdently  to  the  voyage,  and  must,  therefore, 
be  presumed  to  be  done  on  communication  with 
the  owners,  and  with  their  consent ;  the  effect 
of  this  presumption  is  such  that  it  cannot  be 
permitted  to  be  averred  against,  inasmuch  as  all 
the  evidence  must  come  from  the  suspected  par- 
ties themselves,  without  a  possibility  of  meeting 
it,  however  prepared.  'The  court,  therefore, 
applies  the  strict  principle  of  law,  and  holds,  as 
it  does  in  blockade  cases  of  that  description, 
that  the  master  must  be  taken  to  be  the  author- 
ized agent  of  the  car^o,  and  that  if  he  has  ex- 
ceeded his  authority  it  is  barratry,  for  which  he 
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arUe,  Vol.  I,  p.  159.)  And  in  like  manner  to 
allow  him  his  expenses.  (Ths  Hoop,  1  Rob., 
196;  The  Bremen  Flugge,  4  Rob..  90;  The  Der 
Mohr,  4  Rob.,  314;  8mari  v.  Wolff,  8  T.  Rep.. 
3:i8;  Vattel,  liv.  3,  ch.  7,  sec.  115;  Ths  Gomolato 
del  Mare,  ch.  273;  Sir  W.  Scott  and  Sir  J. 
NichoU's  letter  to  Mr.  Jay,  vM  supra;  The 
Copenhagen,  1  Rob.,  289;  The  Anna  Cnthar- 
im,  6  Rob.,  10;  Kaiharin4i  Elizabeth,  Acton, 
309;  The  Fortuna,  Edw.,  66.)  The  freight  al- 
lowed is  not,  however,  necessarily  the  rate 
agreed  on  by  the  parties,  if  it  be  inflamed  by 
extraordinary  circumstances;  but  a  reasonable 
freight  only  will,  in  such  cases,  be  allowed. 
{The  TwUUng  Riget,  5  Rob.,  82.)  And  where 
the  goods  have  been  once  unlivered  by  order  of 
court,  the  whole  freight  for  the  voyage  is  due, 
and  the  owner  of  the  goods,  even  in  case  of 
restitution,  cannot  demand  the  ship  to  reload 
them,  and  carry  them  to  the  original  port  of 
destination;  for  by  the  separation  the  ship  is 
exonerated.  (The  Uoffnung,  6  Rob.,  231;  The- 
Prottper,  Edw.,  72.)  But  it  would  be  otherwise 
if  there  had  been  no  unlivery.  {Th£  Copenhagen, 
1  Rob.,  289.)  And  the  neutral  will  be  allowed 
his  freight  where  he  carries  the  goods  of  one 
belligerent  to  its  enemy,  for  though  such  a  trade 
be  illegal  as  to  the  subjects,  it  is  not  so  as  to  neu- 
trals. ( The  Hoop,  1  Rob. ,  196,  219. )  So  on  a 
voyage  from  the  port  of  one  enemy  to  the  port 
of  another  enemy.  (T?te  Wilhelmina,  2  Rob., 
210,  note.)  But  if  the  neutral  has  conducted 
himself  fraudulently  or  unfairly,  or  in  viola- 
tion of  belligerent  rights,  he  will  not  be  allowed 
freight  or  expenses,  and  in  flagrant  cases,  will 
be  visited  with  confiscation,  even  of  the  ship 
itself.  And  he  is  never  allowed  freight  where 
he  has  used  false  papers  {The  AtUie,  3  Rob., 
299.  304,  note;  Sir  W.  Scott  and  Sir  J.  Nicholl's 
letter  to  Mr.  Jay,  vJtn  supra);  nor  upon  the 
carriaffe  of  contraband  goods  (lb.  Bynk.  Q.  J. 
Pub.,  Duponceau'sed.,  81;  The  Sarah  Christ- 
im,  1  Rob..  237;  The MercuHus,  1  Rob..  288; 
The  Emanuel,  1  Rob..  286;  T/ie  Neptunus,  3 
Rob..  108;  The  NeutraUUt,  3  Rob.,  295;  The 
Ofter  Hisoer,  4  Rob.,  199;  T'he  Commercen, 
ante.  Vol.  I,  p.  382) ;  nor  where  there  has  been 
a  spoliation  of  papers  (The  Rising  Sun,  2  Rob. , 
65»]  104;  The  Madonna  *del  mrso,  4  Rob., 
169,  183);  nor  where  the  cause  of  capture  was 
the  ship  and  not  the  cargo.  (The  Fortuna,  1 
Edw.,  56.)  But  where  part  of  the  goods  are  con- 
demned as  contraband  and  part  restored,  after 
unlivery  of  the  cargo,  freight  may  be  decreed 
as  a  charge  upon  the  part  restored.  (The  Oster 
Himer,  4  Rob.,  199.)  If  the  goods  are  unliver- 
ed under  a  hostile  embargo  upon  neutral  ships, 
thev  are  discharged  of  the  lien  of  the  freight ; 
and  if  freight  be  decreed,  it  can  only  be  against 
the  original  consignees  or  freighters,  and  not 
again.st  a  prior  purchaser,  who  has  received 
them  on  bail.  (Th£  Theresa  Boiuta,  4  Rob., 
236.) 

When  a  decree  is  made  that  the  freight  shall 
be  a  charge  on  the  cargo,  application  must  be 
made  to  the  court  for  the  sale  of  so  much  as  is 
net*ea«ary  for  this  purpose.  (The  Vrow  Marga- 
rr/A/i,  4  Rob. ,  304,  note.)  In  general,  where  a 
ship  and  cargo  are  restored,  with  a  decree  that 
the  freight  shall  be  a  charge  on  the  cargo,  if 
the  proceeds  of  the  cargo  are  not  sufficient  to 
pay  the  freight,  the  captors  are  not  responsible 
for  the  deficiency.     (TJie  Haabet,  4  Rob.,  302.) 
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But  although  the  capture  be  right,  yet  if  after- 
wards tl^e  cargo  is  lost  by  the  negligence  of  the 
captors,  and  the  freight  be  decreed  a  charge  on 
the  cargo,  the  captors  are  responsible  to  pav  it. 
(The  Der  Mohr,  4  Rob.,  314.)  Where  the  freight 
of  the  neutral  and  the  expenses  of  the  captors  < 
are  both  decreed  to  be  a  charge  on  the  cargo, 
and  the  proceeds  are  insufficient  to  discharge 
both,  priority  of  payment  of  the  freight  is,  in 
ordinary  cases,  allowed  by  the  court,  as  a  lien 
that  takes  place  of  all  others.  (The  Bremen 
Flugge,  4  Rob.,  90.) 

In  the  next  place,  as  to  the  allowance  of 
freight  to  the  captors.  This  may  happen  when 
the  ship  is  hostile,  and  the  cargo,  or  a  part 
thereof,  is  neutral.  The  general  rule  is,  that  if' 
neutral  goods  are  found  on  board  of  a  hostile 
ship,  the  captors  are  not  entitled  to  freight 
therefor,  unless  they  carry  the  goods  to  the 
port  of  destination.  (Bynk.  Q.  J.  Pub.  1,  1, 
ch.  13;  Du  Ponceau's  ed.  p.  105;  The  Diana, 
5  Rob.,  67;  The  F</rtuna,  1  Edw.,  56.)  And 
the  rule  is  applied  notwithstanding  there  may 
have  been  a  sale  of  the  goods  beneficial  to  the 
owners.  (T/ie  Vrow  Anna  Catharina,  6  Rob., 
269;  The  Fortuna,  1  Edw.,  56.)  But  there  are 
exceptions  to  the  rule  itself;  for  if  the  captors 
bring  *the  cargo  to  the  country  where  [*66 
the  claimants  ultimately  designed  to  send  it, 
but  were  compelled  to  take  a  circuitous  route 
under  exis^ng  circumstances,  the  captors  are 
entitled  to  freight,  notwithstanding  the  ship 
was  actually  destined  to  another  country,  there 
to  land  it.  (The  Diana,  5  Rob.,  67.)  So,  if 
brought  to  the  same  country,  but  not  to  the 
port  of  actual  destination.  (Tfie  Vrow  Henri- 
etta, 5  Rob. ,  75,  note.  But  see  The  Wilhelmina 
Eieonora,  3  Rob.,  234.)  So,  where  the  goods 
are  brought  to  the  country  where  the  proceeds 
were  ultimately  destined,  and  would  Imve  been 
brought  directly,  but  for  a  prohibition  or  munic- 
ipal law.  (The  Ann  Green,  1  Gallis.,  274.) 
Where  freight  is  decreed  to  the  captors,  it  will 
be  paid  by  the  court  out  of  the  cargo  or  its  pro- 
ceeds, if  yet  remaining  in  the  admiralty.  (The 
Fortuna,  4  Rob. ,  278. )  And  under  particular 
circumstances,  application  may  be  made  to  the 
court  to  decree  the  sale  of  so  much  of  the  cargo 
as  may  be  necessary  to  be  sold  for  the  discharge 
of  freight.  (4  Rob.,  304,  note.)  And  where 
freight  is  allowed  to  the  captors,  if  they  have 
done  any  damage  to  the  cargo,  the  amount  may 
be  deducted  by  wav  of  set-off  or  compensation. 
(T^ie  Fortuna,  4  Rob.,  278.) 


As  to  the  allowance  of  costs  and  expenses.  In 
cases  where  further  proof  is  directed,  costs  and 
expenses  are  never  allowed  to  the  claimant. 
(The  Einigheden,  1  Rob.,  323.)  Nor  where  the 
neutrality  of  the  property  does  not  appear  by 
the  papei-s  on  board  and  the  preparatory  evi- 
dence (Sir  W.  Scott  and  Sir  J.  Nicholl's  let- 
ter to  Mr.  Jay,  ubi  supra;  opinion  of  M.  Porta- 
lis  in  The  Statira,  2  Cranch,  102,  note  a)\  nor 
where  papers  are  spoliated  or  thrown  overboard, 
unless  the  act  be.  produced  by  the  captors'  mis- 
conduct, as  by  firing  under  false  colore  (  jTA/? 
Peacock,  4  Rob. ,  185) ;  nor  where  the  master  or 
crew,  upon  the  preparatory  examinations,  gross- 
ly prevaricate  (Ib.)\  nor  where  any  part  of  the 
cargo  is  condemned  (The  William,  6  Rob.,  316); 

299 


56 


AppKAimx. 


nor  where  the  ship  comes  from  a  blockaded 
port  {The  Frederick  MaUce.,  1  Rob.,  36;  The 
Betmf,  1  Rob.,  93;  The  Vraw  Judith,  1  Rob., 
150).  nor  if  the  ship  be  restored  by  consent, 
57*]  *  without  reserving  the  question  of  costs 
.  and  expenses.  {T?ie  Maoria  Pmdona,  6  Rob., 
286.)  But  in  all  these  cases  it  is  in  the  discre- 
tion of  the  court  to  allow  the  captors  their  costs 
and  expenses.  (Sir  W.  Scott  and  Sir  J.  Nich- 
oirs  letter  to  Mr.  Jay,  uhi  supra.)  And,  in 
general,  wherever  the  captors  are  justified  in 
the  capture,  their  costs  and  expenses  are  de- 
creed to  them  by  the  court  in  case  of  restitution 
of  property.  (The  Imina,  8  Rob.,  167;  TJui 
Principe,  1  Edw.,  70.)  Therefore,  they  are  al- 
'lowed  where  the  original  destination  was  to  a 
blockaded  port,  although  changed  on  hearing 
of  the  blockade  {Thelmina,  8  Rob.,  167);  where 
ships,  even  of  our  own  country,  are  captured 
sailing  under  false  papei-s  {The  Sarah,  8  Rob., 
880) ;  where  the  nature  of  the  cargo  is  ambigu- 
ous as  to  contraband  {The  Twende  Brodre,  4 
Rob..  88;  The  Oute  Oe^lscfiaft Michael,  4  Rob., 
94;  The  Christina  Maria,  4  Rob.,  166);  and 
generally,  in  all  cases  of  false  papers  {The 
Nostra  Signora  de  Piedade  Nora  Aurora,  6 
Rob.,  41);  and  in  all  cases  where  further  proof 
is  required.  (See  The  Frances,  1  Gallis.,  446; 
The  ApoOo,  4  Rob.,  168;  The  Mary,  9  Cranch, 
126.)  In  cases  where  the  captors'  expenses  are 
allowed,  the  expenses  intended  are^uch  as  are 
necessarily  incurred  in  consequence  of  the  act 
of  captiuie.  {The  Catharine  and  Anna,  4  Rob. . 
89.)  Such  are  the  expenses  of  the  captors' 
agent.  {T?ie  Asia  Grande,  Edw.,  45.)  But  not 
insurance  made  by  the  captors  {The  Catharine 
and  Anna,  4  Rob.,  89);  nor  expenses  of  trans- 
mitting a  cargo  from  a  colony  to  the  mother 
coimtry.  {The  Narcissus,  4  Rob.,  17.)  And 
property  restored  to  the  claimant  is  not  to  be 
charged*  with  any  expenses  for  agency,  or  for 
taking  care  of  it,  unless  made  a  charge  by  the 
court.  {The  Asia  Grande,  1  Edw.,  45.)  And 
the  expense  of  an  unlivery  or  delivery  of  the 
property  which  is  restored  is  to  be  borne  by 
the  captors  or  releasing  party,  and  not  by  the 
property,  unless  it  is  so  directed  by  the  court.. 
{T/ie  Eendsborg,  6  Rob.,  142.)  In  general,  where 
the  property  is  condemned,  the  expenses  of  un- 
livery and  warehousing.  &c..  fall  on  the  cap- 
tors {The  Industrie,  5  Rob.,  88);  and  where  it  is 
restored,  the  court  will  apportion  them  in  its 
discretion,  on  the  captors  and  on  the  cargo. 
{The  Industrie,  6  Rob.,  88.) 


58*1  *In  the  cases  of  neutral  ships,  it  is  usual 
to  allow  the  master  his  adventure  and  personal 
expenses,  if  his  conduct  has  been  fair  and  unim- 
peachable. {The  GiUypso,  3  Rob.,  298;  TJu 
Anna  Catharina,  6  Rob..  10.)  But  where  the 
ma#5ter  and  crew  prevaricate  in  their  evidence, 
their  adventures  are  never  restored  {The  Anna 
Catharina,  4  Rob.,  120);  nor  where  the  ship  is 
engaged  in  a  fraudulent  trade.  {The  Christians- 
berg,  6  Rob.,  876.) 


Claims  of  joint  capture  are  often  interposed 
in  prize  causes;  and  though  it  is  not  usual  for 
joint  captors  to  aasert  their  interest  until  after  a 
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final  decree  of  condemnation  (Per  jOroke.  J.. 
in  The  H&rkimer,  2  Hall's  Law  Joum.  188, 146; 
S.  C.  Stewart,  128,  144;  Home  v.  Camden.  2 
H.  Bl.,  688).,  yet,  as  it  may  be  asserted  with 
legal  propriety  at  any  stage  of  the  cause,  it  may 
be  as  well  here  to  examine  the  doctrines  which 
have  been  applied  to  this  subject. 

In  respect  to  privateers,  it  is  a  general  princi- 
ple that  no  right  to  share  as  joint  captors  ac- 
crues merelj^  by  being  in  si^t  at  the  time 
when  the  prize  is  captured.     There    must  be 
actual  intimidation,  or  actual  or  constructive 
assistance.   (Bynk.  Q.  J.  Pub.  lib.  1,  ch.  18., 
and  a  learned  note  of  Mr.  Duponceau,  in  \m 
translation,  p.    144;     Talbot  v.    Three  Brigs.  1 
Hall's  Law  Joum.  266;  S.  C.  1  Dall.  96;  Mar- 
tens on  Capt.  sec.  32,  p.  91 ;    The  Santa  Brv/a- 
da,  8  Rob.,  62;   The  Farsighied,  811;  LAinitie, 
6  Rob.,  261.)*    And  the  same  principle  is  ap- 
plied to  ^captures  in  sight  of  fortresses,  and  [*59 
of  land  forces,  and  armies,  for  they  do  not  share, 
unless  there  be  actual  co-operation.    (Bynk.  Q. 
J.  Pub.,  lib.  1.  ch.  18.,  Duponceau' s  ed..  p.  146; 
T/ie Dordrecht,  2  Rob.,  55.)  And  in  such  cases, 
the  assistance  ought  to  be  material  in  order  to 
entitle  the  parties  to  share  as  joint  captors.  ( The 
Dordrecht,  2  Rob. ,  66.)    The  reason  of  this  rule 
in  relation  to  privateers  is,  that  the  being  in 
si^ht  is  not  sufiicient  with  respect  to  them  to 
raise  the  presumption  of  co-operation  in  the  capt- 
ure.   They  clothe  themselves  with  commissions 
of  war  from  views  of  private  advantage  only. 
They  are  not  bound  to  put  their  commissions  in 
use  on  every  discovery  of  an  enemy.     And. 
therefore,  the  court  does  not  presunie  in  their 
favor,  from  the  mere  circumstance  of  their  be- 
ing in  sight,  that  they  were  there  with  a  design 
of  contributing  assistance,  and  engaging  in  the 
contest.     There  must  be  as  to  them  the  animui 
capiendi  demonstrated  by  some  overt  act;  by 
some  variation  of  conduct,   which  would  not 
have  taken  place,  but  with  reference  to  that 
particular  object,  and  if  the  intention  of  actini; 
against  the  enemy    had  not  been  entertaine<l. 
{Z'Amitie,  6  Rob.,  261;  La  Flore,  5  Rob..  268.) 
Formerly  the  principle  of  constructive  assist- 
ance was  carried  a  great  way ;  but  the  later  in- 
clination of  courts  has  been  rather  to  restrain 
than  to  extend  the  rule.     (The  Vryheid,  2  Rob.. 
16;    The  Odin,  4  Rob.,  818;  Za  Furieuse,  Stew- 
art, 177.)    And  where  no  actual  assi8tan(*e  is 
alleged,  the  presumption  of  law  leans  in  favor 
of  the  actual  captors.  {The  Robert,  3  Rob.,  194.) 
But  even  with  respect  to  privateers,  it   is  not 
necessary  that  a  joint  chaser  should  actually 
board  a  prize;  it  will  be  enough  if  there  is  the 
animus  j)ersequendi  siMcientXy  indicated  by  the 
conduct  of  the  vessel.      The  act  of  chaMtn^, 
therefore,  if  ccmtinued  for  any  length  of  time, 
and  not  abandoned  at  the  time  of  capture,  will 
be  sufiicient  to  found  a  title  of  joint  capture. 
{L'Amitie,  6  Rob.,  261.)    But  if  the  chaae  be 
discontinued,     it     is    otherwise.       (lb.     The 

1.— Aucum  DO  pourra  ^tre  admis  au  partaxc 
d'un  vai88eau  prh^sur  les  ennemis,  s'il  n'a  contribue 
A  I'arrcter,  ou  contract^  f»oclete  avec  celul  qui  p'en 
ost  rendu  maitre.  II.  Colui  qui  pretend  partBir<*r 
un  vaisseau,  ne  sera  point  sens^  avoir  oon tribute 
a  I'arr^t^r,  s'll  n'a  coinbattu,  ou  s'll  n*a  fait  tel  ef- 
fort, qu'en  Intimidant  I'ennemi  par  mi  presence,  on 
en  luf  coupant  ehetnin,  et  Tempechant  de  s'eohaip- 
per,  11  raitobliirA  &  se  rendre,  sanH  qull  Jul  suffice 
d'ttvolr  6t^  en  vue.ctd'avolrdonn^cnaase,  lontqu'il 
et6  Inutile.  R^leraont  du  27  sera  prouv6  que  cette 
chasse  aura  Janvier,  1706. 
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W'aakMmheid,  3  Rob.,  1.)  Aud  if  a  ship  has 
actually  engac^ed  another,  and  been  beaten  off, 
and  yet  remains  in  sight  about  the  enemy,  with 
60*]  an  evident  intention  *of  persisting  in  the 
contest,  and  another  vessel  then  comes  up  aud 
maket^  the  capture,  the  first  is  entitled  to  share 
in  the  capture.     (La  Virginie,  5  Rob.,  124.) 

Public  policy  has  introduced  a  different  rule 
as  to  public  shipe  of  war;  and  all  such  ships 
being  in  sight  are  deemed  to  be  constructively 
a.Nsi«iting,  and,  therefore,  entitled  to  share  in  the 
capture.  {The  Dordrecht,  2  Rob.,  55;  The 
li'fhert,  3  Rob..  194;  7Vmj  Fbrnigheid,  3  liob.. 
811;  La  FUyre,  5  Rob.,  268;  The  BelUjna, 
Edw.,  63;  The  Furietise,  Stewart,  177;  The 
Sparkler,  1  Dodson,  859.)*  The  reason  of  this 
distinction  is,  that  public  ships  are  under  a  con- 
stant obligation  to  attack  the  enemy  wherever 
seen;  and,  therefore,  from  the  mere  circum- 
stance of  beinff  in  sight,  a  presumption  is  suffi- 
ciently raised  mat  they  are  ihereanimt}  capie/uU. 
In  the  case  of  privateers,  the  same  obligation 
does  not  exist;  the  law,  therefore,  does  not  give 
them  the  benefit  of  the  >»me  presumption  (La 
Fhre^b  Rob.,  268.)  Where  the  actual  captor  is 
a  public  armed  ship,  the  rule  is  additionally 
supported  by  the  obvious  policy  of  promoting 
harmony  in  the  service,  axil  the  rule  equally 
applies  where  the  actual  captor  is  a  privateer 
{La  Flore,  6  Rob.,  268);  though  the  privateer  in 
the  converse  case  is  not  entitled  to  share,  from 
merely  beingin  sight.  {The  Sant^v  Brigada,  3 
Itob.,  52.)  There  are  exceptions,  however,  to 
the  rule,  where  the  circumstances  of  the  case 
repel  the  presumption  of  the  animus  eapiendi; 
such  is  the  case  where  a  public  ship  is  in  sight, 
but  steering  an  opposite  or  different  course  in- 
61*]  consistent  with  the  notion  of  an  intent  *to 
capture.  {The  Robert,  8  Rob..  194;  The  Dree 
(rebroedert,  5  Rob.  889.)  But  the  mere  sailing 
on  a  different  course  is  not  sufficient  to  defeat  a 
title  of  joint  capture;  for  it  is  not  necessary  that 
the  two  ships  should  pursue  the  enemv  in  the 
same  line.  If  one  vessel  sail  in  one  direction, 
and  the  other  in  a  different  direction,  with  the 
purpose  of  capturing,  that  difference  of  course 
would  not  defeat  a  unity  of  purpose,  nor  de- 
stroy the  claim  of  joint  Capture.  {Ije  Nieinen, 
1  Dodaon,  9.)  But  if  the  ship,  claiming  as  joint 
captor,  haa  cbansed  her  course,  and  discontin- 
ueid  the  chase  before  the  capture,  the  claim  is  de- 
feated, unless  this  conduct  be  occasioned  by  the 
fraud  or  misconduct  of  the  capturing  ship;  for 
then  the  court  will  let  in  the  claim  w^ith  a  view 
to  punish  the  fraud  or  misconduct.  {The 
WaakMtnheid,  8  Rob..  1;  The  Bfhert.  8  Rob., 
194;  La  Virginie,  5  Rob.,  124;  The  Dree  Ge- 
hroedert,  5  Rob. ,  389.)  So,  if  the  persons  claiming 
as  joint  captors,  have  reconnoitred  the  prize. 


1— Si  plusieurs  vaisseauz  ont  part  d  une  meine 
prtoe,  «t  par  vaiSffeaux  preneurs  sont  entendus 
cpux  Qulfloseront  trouve's  ensemble  et  d  vue  de  la 
prlae  lorqu'elle  aura  ht^  falte,  ou  faisant  partie 
d'uae  m^me  eecadre,  ie  montant  de  ce  qui  rovl- 
cndra  ik  chaque  vaiaseau.  fr^^at  et  autre  batiment 
de  8a  Majeste,  sera  oonstat^  8ur  la  prf)portion  du 
Dombre  de  leur  canons  en  b  ittcrie  et  de  leur  cali- 
bre, k  oommeneer  par  celul  de  quarte  livree-  et  au 
(lewu8,  et,du  nombre  d*equlpaKe  ^unt  d  bord  de 
cha(]ue  vaineau;etoette  proportion  alnsl  Stabile. 
la  repartltloo  de  oe  aui  revfendra  d  chaque  vaisseau, 
sera  falte  sur  le  plea  qui  est  prescrlt  dans  I 'article 
precedent.  Ordonnanoe  du  Roi,  concemant  les 
prUes  faites  Par  les  vaiaMaux,  fr^^rates  et  autres 
bAtimensde  S.  M.  du  16  Juin,  17ST. 
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and  abandoned  all  design  of  capture,  they  are 
not  entitled  to  share.  {The  Lord  Middleton,  4 
Rob.,  153;  The  Dree  Gebroeders,  5  Rob.,  339; 
LAmitie,  6  Rob.,  261.) 

But  even  with  regard  to  public  ships,  cases  of 
constructive  assistance  in  joint  capture  are  not 
to  be  extended,  and,  therefore,  the  court  re- 
quires that  the  ship  should  be  actually  in  sight. 
{The  Vryheid,  2  Rob.,  16;  The  Odin,  4 Rob., 
318;  The  Furieune,  Stewart,  177.)  Therefore, 
being  in  sight  a  day  or  two  before  the  capture 
is  not  sufficient.  It  must  be  at  the  commence- 
ment of  the  engagement,  or  chase,  or  during 
its  continuance.  {The  Vi^heid,  2  Rob.,  16.) 
And  being  in  sight  when  the  enemy  was  first 
descried,  and  being  detached  before  the  chase 
or  preparations  therefor,  is  not  sufficient.  {The 
Vrpheid,  2  Rob.,  16.)  But  it  would  be  other- 
wise if  detached  in  sight  of  the  enemy  at  the 
moment  of  the  chase,  and  under  preparation 
for  chase;  for  there  must  be  some  actual  con- 
tribution of  endeavor  as  well  as  of  general  in- 
tention. {The  Vryheid,  2  Rob..  16.)  And  it 
would  seem  to  be  very  doubtful  whether  the 
prize  being  seen  from  the  mast  head  would 
bring  the  case  within  the  rule  of  being  in  sight. 
{Th£  Robert,  8  Rob.,  194.)  And  a  like  rule  is 
applied  to  the  capitulation  of  an  island;  for  to 
entitle  a  public  ship  to  share  in  the  capture  she 
must  not  be  detached  upon  another  service, 
*but  must  be  actually  in  sight  at  the  [♦62 
time.  {The  Idand  of  Trinidad,  5  Rob.,  92.) 
And  no  antecedent  or  subsequent  services  in  the 
expedition  w^ilJ  help  the  case  where  the  party* 
would  not  otherwise  be  entitled  to  share.  {Bue- 
iim  Ayrea,  1  Dodson,  28.)  In  respect  also  to  a 
joint  chase,  if  both  ships  are  in  chase  without 
any  common  co-operation,  except  such  as  the 
two  parties  acting  separately,  with  a  common 
object  in  view,  might  produce,  and  during  the 
chase  night  comes  on,  and  the  enemy  is  lost  sight 
of.  and  the  ships  still  are  in  pursuit,  but  one  of 
them  cruising  merely  in  search,  and  from  con- 
jecture adopts  an  erroneous  course,  and  in  con- 
.sequence  thereof  the  prize  is  captured  either  by 
the  other  or  by  a  third  ship  on  the  next  day, 
out  of  sight,  the  ship  so  erroneously  cruising  is 
not  entitled  to  share  as  a  joint  captor,  for  it  is 
a  discontinuance  of  the  chase  to  change  a  course 
upon  conjecture.  (/>  Niemen,  1  Dodson,  9; 
Tfte  MTiander,  1  Dodson,  61 .)  Nor  will  it  vary 
the  case  that  the  position  or  course  run  by  sucn 
ship  had  the  effect  of  throwing  the  prize  into 
the  hands  of  the  other  ship,  by  inducing  the 
prize  to  alter  her  own  course.  {lb.)  It  would, 
indeed,  be  an  extravagant  position  to  admit 
that  evenr  fleet  or  ship  which,  either  by  ac- 
cident or  design,  diverts  the  course  of  an  enemy, 
and  by  so  doing  occasions  her  captuiie  by  a 
totally  distinct  force,  should  be  considered  as  a 
joint  captor.  {Le  Niemen,  1  Dodson,  9.)  It  is 
certainly  true  that  darkness  preventing  sight 
will  not  universally  exclude  from  aright  to  share ; 
nor  can  the  rule  be  laid  down  universally  the 
other  way;  for  there  may  not  in  every  case  be 
evidence  to  show  the  proximity  to  the  scene  of 
action.  Where  it  can  be  shown  that  the  asserted 
joint  captor  was  in  sight  when  the  darkness 
came  on,  and  that  it  continued  steering  the 
same  course,  by  which  it  was  before  nearing 
the  prize,  and  tliat  the  prize  itself  also  continued 
the  same  course,  it  amounts  almost  to  demon- 
stration that  the  ships  would  have  seen,  and 
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been  seen  by  each  otlier,  at  the  time  of  capture, 
if  darkness  had  not  intervened;  and,  in  such 
case  it  ouglit  to  be  let  in  to  the  benefit  of  joint 
capture.  (Th4^  Unwn,  1  Dodson,  846.)  But  if 
the  chase  is  lost  si^ht  of  in  the  night,  and  the 
capture  is  afterwards  made  at  such  a  distance 
that  the  asserted  jomt  captor  would  not  at  the 
time  of  capture  have  been  in  sight  even  if  it 
03*]  *had  been  day,  the  claim  of  joint  capture 
cannot  be  sustained.  Indeed,  Sir  W.  Scott  has 
declared  that  where  a  ship  is  lost  sight  of,  in 
the  night,  the  pursuit  of  that  ship  cannot  prop- 
erly be  denommated  a  chase;  it  is  a  conjectural 
pursuit  onljT ;  it  is  a  feeling  about  in  the  dark,  a 
search  and  inquiry,  but  no  chase.  {Tlie  Finan- 
cier, 1  Dodson,  61.)  And  where  a  ship  is  her- 
self only  a  constructive  captor,  it  is  not  a  suf- 
ficient ground  to  let  in  another  ship  that  she  had 
joined  in  a  previous  chase  with  the  constructive 
captor,  anci  lost  sight  of  the  prize  in  the  night. 
{Tlie  i'V/ia/icier,  1  Dodson,  61.)  Therefore,  in 
a  case  where  one  or  two  joint  chasers  were 
ordered  to  pick  up  the  boats  of  the  other,  and 
in  consequence  of  the  delay  occasioned  by  her 
obedience  to  those  orders  she  lost  sight  of  the 
prize,  which  was  in  the  meantime  captured  by 
a  third  ship  coming  up  in  the  presence  of  the 
other,  it  was  held  that  the  ship  so  out  of 
sight  was  not  entitled  to  share.  {The  Firtan- 
cier,  1  Dodson,  61.)  A  revenue  cutter,  though 
having  a  letter  of  marque,  is  not  considered  m 
England  as  a  public  ship  of  war  entitled  to  the 
benefit  of  the  rule  of  constructive  assistance 
irom  being  in  sight.  {T?ie Bellona,  1  Edw.,  68.) 
A  convoying  ship,  notwithstanding  her  special 
employment,  ma^  be  entitled  as  a  joint  captor, 
if  by  chase  or  intimidation  she  aid  in  the  capt- 
ure, when  it  does  not  interfere  with  convoy 
duty.  (The  Wdaksaniheid,  3  Rob.,  1;  La  Purie, 
8  liob.,  9.)  In  captures  made  by  boats  it  is  a 
general  rule  that  the  ships  to  which  they  be- 
long are  entitled  to  share.  (Tfie  Anna  ATariu, 
3  Rob.,  211;  TIu  Odin,  4  Rob.,  318.)  But  if  a 
boat  be  detached  from  the  ship  to  which  she 
belongs,  and  attached  to  another,  the  ship  only 
shares  to  which  she  is  attached  at  that  time;  for 
she  must  be  taken  at  that  time,  and  in  those 
operations  to  be  acting  under  the  authority  and 
for  the  benefit  of  such  ship  only.  {Tfie  Melo- 
indent,  5  Rob.,  41.)  But  constructive  OBsistance 
by  boats  will  not  entitle  the  ships  to  which 
they  belong  to  share  in  the  prize,  though  actual 
capture  by  the  boats  would  be  sufficient  for 
this  purpose ;  for  they  are  a  part  of  the  force  of 
the  ship.  And  in  cases  of  mere  constructive 
assistance  the  right  of  participation  must  be  in 
proportion  to  the  intimidation  caused,  and  can- 
not go  beyond  the  force  actually  seen  by  the 
enemy.  {La  Belle  Coquette,  1  Dodson,  18;  7'he 
04*]  **Orf//i,  4  Rob.,  318;  The  Nancy,  4  Rob., 
327,  note  a.)  And  it  is  extremely  questionable 
whether  a  boat  of  a  sliip  of  war  could  support 
a  title  to  share  on  the  mere  principle  of  being 
in  sight.  In  the  case  of  mere  constructive 
capture,  the  construction  which  is  laid  upon 
the  supposed  intimidation  of  the  enemy,  and 
the  encouragement  of  the  friend,  from  a  ship 
of  war  being  seen  or  in  sight,  applies  very 
weakly  to  the  case  of  a  lioat,  an  object  that  at- 
tracts very  little  notice  upOu  the  water,  and 
whose  character  even  if  discerned  by  either  of 
the  parties  may  be  totally  unknow  to  both.  The 
Odin,  4  Rob.,  318.)    Nor  will  the  fact  that  the 
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ship  to  which  the  boat  belongs  is  in  sight  lying 
at  anchor  in  a  harbor,  entitle  the  ship  to  sliare. 
{The  Odin,  4  Rob. ,  318 ;  The  Kanei,  4 Rob. .  327. 
note  a;  La  BeUe  Coquette,  1  Dod^n,  18.) 

In  respect  to  captures  made  by  ships  which 
are  associated  in  the  .same  service,  or  are 
engaged  in  a  joint  enterprise  under  the  orders 
of  the  same  superior  officer,  it  is  a  general  nile 
that  they  are  entitled  to  share  in  each  other's 
prizes,  made  while  in  such  service  or  joint  en- 
terprise. {The  FormnJveid,  3  Rob.,  311;  The 
OuiUaume  TeU,  Edw.,  6;  T/ie  Empress,  1  Dod- 
son, 368.)  Therefore,  if  one  ship  of  a  squad- 
ron takes  a  prize  in  the  night,  unknown  to  the 
rest,  it  will  entitle  the  whole  fleet  to  share,  al- 
though, possibly,  the  capture  may  have  been 
made  at  a  distance  out  of  sight  oi  most  of  the 
ships  of  war,  even  if  it  had  been  noonday,  for 
the  fleet  so  associated  is  considered  as  one  body, 
unless  detached  by  orders,  or  entirely  separated 
by  accident;  and  what  is  done  by  one,  con- 
tinuing to  compose  in  fact  a  part  of  the  fleet, 
enures  to  the  benefit  of  all.  {The  Forgigheid, 
3  Rob.,  311,  8.  C.  Edw.,  124.)  Where  a  fleet  is 
employed  in  a  blockade,  the  service  is  consid- 
ered as  joint,  and  all  the  ships  are  entitled  to 
share  in  all  captures,  although  all  the  ships 
have  not  joined  in  the  chase,  and  the  capture 
has  been  made  after  the  chase,  at  a  great  dis- 
tance from  the  blockaded  port.  (The  Guiliaume 
TeU,  Edw.,  6;  T^ie Forsigheid,  Edw.,  124.)  But 
if  a  part  of  the  fleet  be  detached  on  a  separate 
service,  or  if  the  capture  be  not  within  the  pur- 
poses for  which  they  were  associated,  then  the 
rest  of  the  fleet,  not  actually  or  constiniclively 
assisting  in  the  capture,  are  not  entitled  to 
share.  (The  Fbrsigheid,  3  Rob.,  311:  The 
*Nordsten,  cited  in  the  F'or&ig/teid,  Edw. ,  [*6o 
124,  127;  8.  C.  1  Acton,  128;  The  Island  of 
Trinidad,  6  Rob.,  92;  The  SteOadel  NorU,Q 
Rob.,  349.)  And  this  rule  applies  to  all  detach- 
ments for  some  distinct  ana  separate  purpose, 
which,  though  possibly  connected  with  the 
main  service,  carries  the  detached  ships  out  of 
the  scene  of  the  common  operations  for  the 
time.  (Tlie  Foreigheid,S  Rob.,  311.)  But  if 
they  are  only  sent  to  look  out,  and  they  preserve 
their  connection  witlr  the  fleet,  and'  maintain 
their  dependence  upon  it,  and  keep  within  sig- 
nal distance,  this  is  not  a  detached  service.  It 
is  more  like  stretching  one  of  the  arms  of  the 
fleet  without  dissolving,  in  any  manner,  the 
connection  between  them  and  the  main  body. 
(The  Forsigheid,  3  Rob.,  311.)  In  respect  to 
transports,  mere  aasociatlon  in  service  is  not 
sufficient  to  entitle  them  to  share  as  constructive 
joint  captors;  but  for  this  purpose  they  must 
actually  acquire  a  military  character,  and  mtvtt 
be  employed  in  military  operations,  and  there 
must  be  an  animus  eapiendi,  ivhile  so  emplove<J. 
(Th^  Cape  of  Good  Hope,  2  Rob..  274.)  It  is' not 
sufficient  that  the  enem}'  may  have  been  intim- 
idated by  their  presence.  Mere  intimidation 
may  be  produced  without  any  co-operation 
having  been  given  or  intended.'  If  a  frigate 
were  going  to  attack  an  enemy's  vessel,  and 
four  or  five  large  merchant  ships,  unconscious 
of  the  transaction,  should  appear  in  sight,  they 
might  be  objects  of  terror  to  the  enemy,  but  uo 
one  would  say  that  such  terror  would  entitle 
them  to  share.'  Though  the  fact  of  terror  were 
ever  so  strongly  proved,  there  would  not  be 
that  co-operation  which  the  law  requires  to  en- 
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title  Don-commifisioned  vessels  to  be  considered 
as  joint  captors.  (lb.)  But  if  non-com- 
missioned ships  chase,  animo  capieiuli,  they  are 
entitled  to  shnre  if  the  capture  be  made  by  their 
cootribution  in  this  service.  ( The  Ttcee  Gesus- 
ttr,  and  Le  Franc,  cited  2  Rob.,  284,  285,  notes 
a,h.) 

As  to  conjunct  operations  by  land  and  naval 
forces,  how  far  the  former  are  permitted  to 
nbare  in  prizes  made  by  the  latter,  where  no 
eApress  provision  is  made  by  statute,  depends 
upon  the  circumstances  of  the  case.  A  mere 
pneral  co-operation  in  the  same  "ceneral  objects 
would  not  be  sufficient.  {The  Stella  del  A  arte, 
5  Rob.,  849.)  But  an  actual  co-operation  in  the 
66*1  particular  *capture  is  clearly  sufficient. 
[lb.  The  Dordrecht,  2  Rob.,  55.) 

If  the  fleet  of  an  ally  and  our  own  fleet  serve 
together  under  our  commander,  who  detaches 
the  squadron  of  the  ally,  the  latter  is  not  en- 
titled to  share  in  captur^  subsequently  made. 
But  if  an  ally  actually  co-operates  in  effecting 
a  capture,  he  is  entitled  to  share  as  a  joint 
captor;  but  the  question  whether  he  is  a  joint 
(^ptor  or  not,  is  a  question  of  which  courts  of 
common  law  have  no  jurisdiction,  and  which 
belongs  exclusively  to  the  admiralty.  {Duck- 
worth v.  Tucker,  2  Taunt.,  7.) 

As  to  the  manner  in  which  claims  of  joint 
capture  are  to  be  asserted.  It  has  been  already 
stated  that  it  is  usual  not  to  file  such  claims  be- 
fore a  decree  of  condemnation;  but  if  they  are 
not  filed  before  a  decree  ascertaining  who  are 
the  captors,  and  who  are  entitled  to  share,  and 
especially  after  a  distribution  decreed,  it  is  too 
late  to  assert  the  right.  (See  The  Stella  del 
N(yrU,  5  Rob.,  849;  Duekiwrth  v.  Tucker,  2 
Taunt.,  7;  Uovm  v.  Camden,  2  H.  Bl.,  533.) 
But  if  the  sentence  below  be  suspended  by  an 
appeal,  it  seems  that^a  joint  claim  may  he  in- 
terposed upon  the  appeal.  {Home  v.  damden, 
2  H.  Bl. ,  533 ;  T?ie  Nostra  Sigmrra  de  hs  DtfU^res, 
1  Acton,  262;  The  Societe,  9  Cranch,  209.)  It 
Is,  however,  best  to  interpose  such  claims  at  an 
earlier  stage  of  the  proceedings,  and  before  any 
decree  of  condemnation  has  passed  in  any  court. 

A  question  of  joint  capture  is  never  permitted 
to  be  settled  by  affidavits.  It  must  be  brought 
forward  by  a  regular  allegation,  containing  ^ 
statement  of  the  facts;  and  if  the  allegation 
contain  such  facts  as.  if  proved,  may  entitle 
tiie  parties  to  share,  the  court  direct  it  to  be 
admitted  and  filed;  and.  thereupon,  the  actual 
captors  are  entitled  to  file  a  counter  allegation ; 
and  the  cause  is  then  regularly  to  be  sustained 
by  proofs  to  be  taken  and  established  as  in  other 
causes,  that  is  to  say,  by  documentary  proofs, 
and  the  depositions  of  competent  witnesses. 
{The  Urani/i,  5  Rob.,  148;  Za  Virginie,  5  Rob., 
124.)  If,  indeed,  upon  the  statement  made  in 
the  original  allegation,  the  claim  cannot,  in 
pf)int  of  law,  be  sustained,  the  court  will  not 
inquire  into  the  facts,  but  reject  the  application 
in  limne.  {The  Waahmmlieid,  3  Rob.,  1.)  The 
07*]  case,  however,  must  be  very  clear,  *where 
this  course  is  adopted.  When  the  claim  of  joint 
capture  is  admitted  to  proof,  the  onu»  jmtlHindi 
lies  on  the  asserted  joint  captor.  {The  Union, 
1  Dodson,  346;  The  John,  1  Dodson,  363.)  The 
sinsrle  evidence  of  witnesses  on  board  of  the 
claiming  ship,  though  they  release  their  right, 
18  never  deemed  sufficient  to  establish  the  fnct 
of  joint  capture;  it  must  be  corrolwrated  by 
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evidence  aliunde,  or  it  will  be  rejected.  {T?ie 
FadreJandet,  5  Rob.,  120;  La  FUn-e,  5  Rob., 
268;  TlveJohn,  1  Dodson,  63.)  If,  at  the  mo- 
ment of  capture,  the  capturing  ship  admits  the 
fact  of  joint  capture,  it  is  conclusive,  unless 
there  be  some  circumstance  invalidating  the 
admission.  {The  San  Jofte,  6  Rob.,  244.)  And 
if  the  asserted  joint  captors  ejfpressly  renounce 
all  claim  to  the  prize  at  the  time  of  capture, 
their  claim  is  entirely  waived,  though,  from 
subsequent  circumstances,  they  mav  be  disposed 
to  assert  it.  {The  WiUiam  and  Mary,  4  Rob., 
381.) 

In  case  of  joint  captures  by  public  ships,  the 
rule  as  to  the  proportion  in  which  the}'  are  to 
share  is  established  generally  by  statute.  This 
is  fixed  in  the  United  States  by  the  act  of  the 
22d  April,  1800,  ch.  33,  which  provides  that 
the  capturing  ships  shall  share  "according  to 
the  number  of  men  and  guns  on  board  each  ship 
in  sight."  In  respect  to  privateers,  no  statute 
regulation  exists;  and  by  the  general  rule  of  the 
pnze  law,  they  are  to  share  in  proportion  to 
their  relative  strength.  (Bynk.  Q.  J.  Pub.,  lib. 
1,  ch.  18,  Du  Ponceau's  ea.,  p.  164.)  This  rela- 
tive strength  is,  by  the  law  of  Great  Britain 
and  the  United  States,  ascertained  by  the  num- 
ber of  men  on  board  of  such  ship  assisting  in 
the  capture.  {Roberts  v.  Hartley,  Doug..  811; 
The  Despatch,  2  Qallis.,  1.)  Such,  too,  is  the 
rule  where  an  ally  co-operates  in  the  capture. 
{Duckworth  V.  Tucker,  2  Taunt.,  7.)  And  the 
same  rule  seems  applicable  to  the  case  of  a  joint 
capture  by  a  public  ship  and  a  private  ship  of 
war;  and  this,  whether  the  latter  be  conunis- 
sioned  or  not.  {The  Ttre^  Gesuster,  2  Itob.,  284; 
Le  Franc,  2  Rob.,  285.) 

*Upon  the  hearing  of  the  proofs,  if  the  [*68 
case  does  not  reouire  or  admit  further  proof, 
the  court  pr(x;ee(is  to  pronounce  a  sentence  of 
acquittal  or  condemnation,  as  the  ju.stice  of  the 
case  requires.  And  it  may  proceed  to  make  its 
decree  as  well  after  as  before  the  death  of  the 
parties;  for  in  proceedings  in  rem  the  suit  does 
not  abate  by  the  death  or  absence  of  all  or  any 
of  the  parties  named  in  the  procetnlings.  {Pen- 
ItaUain  v.  Doane,  3  Dall..  54,  86,  Il7;  The 
Falcon,  6  liob.,  194,  199.)  It  may  be  proper  in 
many  cases,  where  all  the  parties  on  either  side 
are  dead,  not  to  proceed  to  make  a  decree  in 
rem  without  serving  a  monition  upon  the  repre- 
sentatives of  the  deceased  party  to  appear  and 
pursue  or  defend  his  rights.  And  where  the 
decree  in  in  personam  the  court  will  generally  re- 
quire that  the  representative  should  be  duly  cited 
to  appear  to  protect  his  interests,  so  far  tts  they 
may  be  affected  bv  the  decree.  ( Vide  The  Nostra 
Signora  de  los  j6olores,  1  Dodson,  290.)  It  is, 
indeed,  the  duty  of  the  court  to  take  notice  of 
all  interests  that  result  from  evidence  before  it. 
and  not  to  suffer  any  persons  to  be  precluded 
from  their  just  demands  from  want  of  notice 
of  any  facts  that  appear  in  the  course  of  the 
proceedings.  (77/«  Maria  F'aneaixe,  6  Rob., 
282.)  And  where  parties  are  not  formally  be- 
fore the  court,  it  acts  as  a  general  guardian  of 
all  interests  which  are  brought  to  its  notice. 
{2b.)  Indeed,  in  the  common  castas  of  condemna- 
tions, the  enemy  proprietor  is  necessarily  absent 
by  operation  of  law;  and  yet  the  sentence  is 
completely  valid,  as  well  against  him  as  against 
aU  the  worid.  {The  Falcon,  6  Rob.,  194,  199.) 
To  give  validity,  therefore,  to  decrees  in  rem, 
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it  is  not  necessary  tliat  tlie  adverse  parties  should 
be  before  the  court.     {Ih.) 

When  a  sentence  is  pronounced,  either  of 
acquittal  or  condemnation,  it  is,  in  general,  by 
an  interlocutory  decree.  An  interlocutory  de- 
cree is  proper  in  all  cases,  where  anything  fur- 
ther remains  to  be  done  by  the  court,  as  in 
ascertaining  danlages  in  cases  of  illegal  capt- 
ure, or  in  aeciding  who  are  captors,  after  de- 
ciding that  the  property  is  to  be  condemned. 
The  right  to  decide  who  are  captors  entitled  to 
distribution,  belongs  exclusively  to  the  prize 
court,  and  its  adjudication  cannot  be  examined 
bv  a  court  of  common  law  {Hoine  v.  Camden, 
«'9*]2H.  Bl.,*533;4T.Rep..  m'2.\Duckw(yrthv. 
Tucker,  2  Taunt. ,  7) ;  and  no  title  vests  in  the 
captors  until  the  final  adjudication  of  the  prize 
court,  {lb.)  In  England  the  usual  practice  is  to 
acquit  or  condemn  by  interlocutory  decree  in 
all  cases  {Marriott* s  Fonn,  194,  1-06);  and  a 
definitive  sentence  is  reserved  until  all  other 
questions  and  interests  are  finally  disposed  of. 
{lb.  198,  208.)  In  the  United  States  it  is  more 
common  to  reserve  a  decree  until  a  final  decis- 
ion of  all  the  questions  before  the  court;  but 
there  can  be  no  doubt  of  the  propriety  of  an 
adherence  to  the  English  practice,  where  the 
circumstances  of  the  case  require  a  suspension 
of  a  final  sentence,  although  the  propriety  of 
an  acquittal  or  condemnation  is  perfectly  clear. 
And  in  case  of  an  acquittal  or  condemnation  by 
interlocutory  decree  there  can  be  no  question 
that  an  appeal  immediately  lies  to  the  proper 
Appellate  Court  by  the  parties  affected  by  that 
decree;  for  as  to  them  it  is  an  interlocutory 
having  the  effect  of  a  final  decree. 

In  respect  to  cases  of  acquittal.  This  may  be 
either  with  or  without  damages  and  costs,  or 
upon  the  terms  of  paying  costs  and  expenses. 
In  either  case  where  the  damages  or  expenses 
are  uncertain,  and  to  be  ascertained,  the  court 
itself  may  proceed  directly  to  assess  them.  (TJie 
Lively,  1  Gallis,  315.)  But  the  usual  practice  is, 
to  refer  it  to  commissioners  to  hear  the  parties, 
examine  their  statements  and  accounts,  and  to 
report  to  the  court  in  detail,  such  allowance  as 
Uiey  think  equitably  or  legally  due  to  the  par- 
ties. Accompanying  the  report,  the  reasons  of 
the  commissioners  for  the  allowance  or  disal- 
lowance of  any  particular  item  are  usually 
given:  and  the  report,  when  returned  to  the 
court,  is  heard  upon  exceptions  by  the  parties 
substantially,  though  not  formally,  as  in  a  suit 
in  chancery ;  for  the  prize  court  almost  always 
proceeds  as  in  summary  suits,  and  not  as  m 
plenary  suits,  in  the  civil  law. 

When  restitution  is  decreed,  if  the  property 
remains  specifically  in  the  custody  of  the 
court,  a  warrant  issues  for  the  delivery,  to  the 
claimant ;  and  in  such  case,  unless  it  is  other- 
wise ordered  by  the  court,  the  expenses  of  the 
delivery  are  to  be  borne  by  the  captors.  {The 
Bendnborg,  6  Rob.,  142.)  If  the  proceeds  of 
the  property  are  in  court,  an  order  for  delivery 
is  usual  ly  made  by  the  court ;  and  after  a  decree 
70*]  of  restitution,  the  *captorfl  have  no  right 
to  arrest  the  proceeds  in  the  registry  of  the 
court  by  a  caveat;  that  can  only  l^  done  by  an 
application  to  the  court  itself.  (77i«  Fhrtuha, 
4  Rob.,  278.)  If  the  proceeds  are  in  the  hands 
of  the  captors  or  their  agents,  a  monition,  and, 
if  necessary,  an  attachment,  issues  to  them  to 
bring  in  the  proceeds.     But  where  the  captors 
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have  not  conducted  unfairly,  on  restitution  de- 
creed, they  will  not  be  held  answerable  for  more 
than  the  proceeds,  although  the  sale  made  was 
less  than  the  original  vedue  of  the  property. 
{The  Two  Siminmhs,  2  Rob.,  152.)  The  prop- 
erty  upon  a  decree  of  restitution  may  be  aeliv- 
ered  to  the  master  as  agent  of  the  shipper,  for  in 
such  case  the  master  is  the  agent  of  the  shipper, 
and  is  answerable  to  him.  (Sir  W.  Scott  and  Sir 
J.  Nicholl's  letter  to  Mr.  Jay,  lUn  supra.)  But  in 
such  a  case  neither  the  master  nor  any  other 
prize-agent  can  claim  the  property  against  his 
principal,  unless  so  far  as  to  cover  his  expenses; 
and  the  court  will  thus  far  protect  his  rights; 
but  when  his  expenses  and  his  liens  on  the  prop- 
erty are  discharged,  the  court  will  deliver  it 
directly  to  the  principle  uix)n  his  own  applica- 
tion. {The  FrankUn,  4  Rob.,  404;  Tlie  St.  Latr- 
renee,  2  Gallis,  19.)  After  a  decree  for  restitu- 
tion of  partnership  property  to  a  foreign  house 
in  9olidum,  the  court  will  not  sever  the  property 
merely  because  one  partner  is  a  bankrupt  here; 
but  if  the  assignees  had  put  in  a  claim  for  this 
purpose  before  a  decree,  it  would  be  otherwise. 
{The  Jefferson,  1  Rob.,  325.) 

Where  damages  are  decreed,  the  decree  is 
either  against  the  parties  by  name  or  by  a  de- 
scription of  their  relation  to  the  ship.  W'here  a 
decree  is  against  the  owners  of  a  privateer  gen- 
erally, a  monition  issues  against  them  person- 
ally, to  pay  the  damages  assessed;  and  it  may 
also  issue  against  the  sureties  to  the  bond  given 
on  taking  out  the  commission.  In  a  court  of 
the  law  of  nations,  a  person  may  be  considered 
as  a  part  owner,  though  his  name  has  not  been 
inserted  in  the  bill  of  sale,  or  ship's' regist^^r; 
and  the  representatives  of  a  person  so  deemed 
a  part  owner  is  responsible  for  costs  and  dam- 
ages decreed  against  the  owners  generally, 
though  the  party  of  whonfhe  is  the  representative 
was  not  the  actual  wrong-doer.  {Th£  Noetra 
Signora  deloe  Dolores,  1  Dodson,  290.)  And.  as 
has  been  already  ^stated,  a  part  owner  [*7 1 
is  not  exempted  from  being  a  party  to  a  suit 
for  t^e  proceeds,  by  having  a  release  from  the 
claimant  for  his  share.  ( T/ie  Karastm,  5  Rob. , 
291.) 

In  respect  to  cases  of  condemnation.  Where 
an  interlocutory  decree  of  condemnation  passes 
in  favor  of  a  pnvateer,  it  seems  to  be  uaual  in 
England  to  deliver  that  decree  with  a  proper 
commission  to  the  master  of  the  privateer,  to 
make  sale  of  the  prize,  and  to  return  an  account 
into  court.  {Sefnbie,  The  Venus,  6  Rob.,  285.) 
But  in  the  United  States,  all  sales  of  prizes,  be- 
fore, as  well  as  after  condenuiation,  are  made 
by  the  marshal;  and  in  respect  to  sales  after 
condemnation,  this  practice  is  further  enforced 
by  the  statute  of  January  27th,  1818,  ch.  155. 
(new  edit.  ch.  478.) 

It  has  been  already  stated  that  no  right  vests 
in  the  captors  until  after  a  final  sentence  of 
condemnation,  and  that  the  right  to  decide  who 
are  the  captors  entitled  to  distribution,  belongs 
exclusively  to  the  prize  court,  and  cannot  be 
entertained  in  a  court  of  common  law.  (Duck- 
worth v.  Tucker,  2  Taunt.,  7;  Home  v.  Camden, 
2  H.  Bl.,  588.)  When  the  case  is  pronounced 
to  be  a  case  of  condemnation,  the  next  ques- 
tion therefore  is,  to  whom  it  is  to  be  con- 
denmed.  This  generally  depends  upon  the 
question  whether  the  capturing  ship  be  a  com- 
missioned or  non-commissioned  ship;  and,  if 
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ihefonner,  wheth^Liupublic  or  private  armed 
vessel;  and,  in  each  of  the^e  cases,  questions  as 
to  the  rights  of  asserted  joint  captors  may  also 
arise  before  the  court.  Captures  or  seizures 
may  also  take  place  in  port;  or  be  made  on 
land  by  conjunct  land  and  naval  forces;  and  in 
these  cases  questions  may  arise  as  to  the  right 
of  the  army  and  navy  to  share  in  the  prizes  or 
booty. 

It  is  an  elementary  principle  of  prize  law 
that  all  rights  of  prize  belong  originally  to  the 
ffovemment  (The  Melomasne,  4  lS)b.,  41);  and 
the  beneficial  interests  derived  to  others  can 
proceed  only  from  the  grant  of  the  government ; 
and  therefore  all  captures  wherever  made  enure 
to  the  use  of  the  government,  unless  they  have 
been  granted  away.  {The  EUebe,  5  Rob.,  173; 
Sterling  V,  Vaughan,  11  East,  619;  The  MarUi 
Frarycmie,  6  Rob.,  382;  The  Joseph,  1  Gallis, 
•545.)  In  cases  of  public  armed  ships,  duly 
<'ommissioned  for  the  capture,  the  condemna- 
72*]  lion  *is  always  to  the  government,  but 
the  proceeds  are  to  be  distributed  according  to 
the  act  of  the  23d  April,  1800,  ch.  33,  s.  5  and 
6.  In  cases  of  privateers  duly  commissioned  for 
the  capture,  condemnation  is,  by  the  prize  act 
of  the  26th  of  June,  1812,  ch.  107,  to  the  own- 
ers, officers,  and  crew  of  the  privateer,  and  the 
jiroceeds  are  to  be  distributed  according  to  the 
regulations  of  the  same  statute.  But  captors, 
even  though  duly  commissioned,  may  forfeit 
their  rights  of  prize  by  misconduct ;  and  this, 
independent  of  any  statutable  provision,  by 
the  old-established  Uiw  of  the  admiraltv.  (La 
RMnedesAnffei*,  Stewart,  9;  The  Gomdck,  Siew- 
art,  513,  517;  The  Herkimer,  Stewart,  138;  S. 
a,  3  Hairs  Am.  Law  Journ.,  133;  The  Clar- 
issa, cited  in  Stewart,  144,  and  3  Hall's  Am. 
Law  Journ.,  145.)  And  an  obstipate  neglect  or 
refusal  to  comply  with  the  instructions  of  the 
jjovernment,  or  the  regulations  of  the  prize  act, 
have  been  held  sufficient  to  authorize  an  inflic- 
tion of  the  forfeiture;  and,  in  such  case,  the 
prize  is  condemned  to  the  government,  {lb. 
The  Bathnea  di  Jahnstoff,  2  Gallis,  78,  92.)  So, 
the  unlawful  rescue  of  the  prize  by  the  captors 
from  the  custody  of  the  court.  ( The  Conmck, 
Stewart,  513.)  And  where  the  claimant  has 
not  affected  his  property  with  a  hostile  charac- 
ter, ajB  by  a  trade  with  the  enemy.  &c. ;  but  has 
been  engaged  in  some  other  traffic,  contraven- 
ing the  municipal  law  of  his  own  country,  so 
that  he  cannot  entitle  himself  to  a  restitution  of 
the  property,  it  will  be  condemned  to  the  gov- 
ernment, and  not  to  the  captors.  (TJie  Wdl- 
iiingkam  Packet,  2  Rob. ,  77 ;  The  Strum?,  4  Rob. , 
362,  note;  The  Vemu,  8  Cranch,  277,  287.) 

In  cases  of  non-commissioned  ships,  and  ships 
commissioned  against  one  enemy,  having  no 
oommission  against  another  whose  property  is 
captured,  the  captors  are  not  entitled  to  any 
share  in  the  prize,  and  the  property  is  to  be 
condemned  to  the  government,  or  to  its  spe- 
cial grantee,  if  any  such  exist.  Bynkershoek, 
indeed,  contends,  that  if  a  non-commissioned 
ship  is  attacked,  and  captures  the  assailant 
in  her  own  defense,  the  officers  and  crew 
are  solely  entitled  to  the  prize;  and  this  doc- 
trine seems  also  to  be  supported  by  Grotius. 
(Bynk.  Q.  J,  Pub.,  lib.  1,  ch.  20,  Du  Ponceau's 
ed.,  155  to  161;  Grotius  de  J.  B.  et  P.  lib.  3, 
<ih.  6,  8.  10.)  However,  the  general  prize  law 
73*]  of  ♦Prance,  Great  Britain,  and  the  United 
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States,  is  as  has  been  above  stated.  (Du  Pon- 
ceau's Bynk.,  p.  162,  note  d;  1  Valin,  Sur 
I'Ord.  torn.  1,  p.  79;  The  Haass,  1  Rob..  286; 
TheRebeccah,!  Rob.,  227;  i he  Amor  Parentum, 
1  Rob.,  303;  The  Twee  Gesuater,  2  Rob.,  384, 
note  a;  The  }felomas/ie,  5  Rob. ,  41 ;  The  Jo- 
seph, 1  Gallis.,  545.)  If,  at  the  time  of  a  capture 
by  a  letter  of  marque,  the  master  of  the  captur- 
ing vessel  be  not  on  board,  the  capture  is  consid- 
ered as  made  without  a  commission,  and  it 
enures  to  the  government,  or  its  special  gran- 
tee. {The  Charlotte,  5  Rob..  380.)  And  if  a 
capture  be  made  by  a  cutter  fitted  out  by  a  Ciip- 
tain  of  a  man-of-war  as  a  tender,  and  manned 
from  his  ship,  but  without  any  authority  or 
commission,  it  is  deemed  to  be  made  by  a  non- 
commissioned vessel,  and  the  capture  will  not 
enure  to  the  benefit  of  the  man-of-war.  It 
would  be  otherwise  if  the  tender  were  attached 
to  the  ship  by  public  authority ;  for  then  the 
ship  would  share.  {The  Melomasne,  5  Rob.,  41 ; 
The  Charlotte,  5  Rob..  380;  Capture  of  Carra- 
ra, 4  Rob. ,  383,  note  a;  The  Dos  Hermanns, 
ante,  76.)  And  if  persons  in  the  navy,  land  from 
their  ships  and  man  a  fort,  and  thereby  compel 
a  ship  to  strike  as  prize,  it  is  considered  as  a 
capture  made  at  sea  by  a  force  upon  land, 
which  is  a  non-commissioned  captilre.  {Tli^e 
Rebeecah,  1  Rob.,  337.)  But  it  would  be  other- 
wise if  the  place  on  shore  were  a  resort  for  na- 
val purposes  by  persons  in  the  navy  only,  for 
then  it  may  be  deemed  a  stationary  tender, 
rather  attached  to,  and  dependent  upon,  the 
vessels,  then  having  the  vessels  attached  to,  and 
dependent  upon  it.  {Ih.)  If  a  foreign  cartel 
ship  be  engaged  in  trade,  it  is  contrai-y  to  the 
duties  of  the  ship,  and  the  goods  will  be  con- 
demned to  the  government.  {Tm  Rosine,  3  Rob. , 
373.)  And  the  cartel  ship  also,  if  belonging  to 
our  own  citizens,  will,  if  the  trading  has  been 
very  gross,  be  condemned  also.  {Tfie  Venus,  4 
Rob.,  355.) 

In  England,  by  very  ancient  grants  from  the 
crown,  the  Lord  High  Admiral  has  the  benefit  of 
all  captures  made  >it  sea  by  non-commissioned 
vessels,  and  also  of  all  captures  by  whomsoever 
made,  of  all  ships  and  goods  commg  or  already 
come  into  ports,  creeks  or  roads  of  England  and 
Ireland,  by  stress  of  weather  or  other  accident, 
or  by  mistake  of  port,  or  by  ignorance,  not 
knowing  *of  the  war;  and  also  of  all  [*74- 
derelicts.  But  the  crown  has  still  reserved  to 
itself  all  such  ships  and  goods  as  shall  be  seized 
in  port  before  any  declaration  of  war,  or  repris- 
als; and  also  all  such  as  shall  voluntarily  come 
in,  upon  revolt  from  the  enemy,  and  as  shall  be 
driven  or  forced  into  port  by  the  king's  men-of- 
war.  {The  Rebeccah,  1  Rob.,  337  and  330,  note 
a;  The  Gertruyda,  3  Rob.,  311;  The  Melo- 
manse,  5  Rob. ,  33 ;  The  Maria  Franr/rise,  6  Rob. , 
383;  The  Joseph,  1  Gallis,  545.)  The  office  of 
Lord  High  Adfmu^l  has  for  more  than  a  century 
past  been  put  in  commission.  But  a^s  the  office 
IS  still  considered  to  have  a  legal  existence, 
though  now  residing  in  the  person  of  the  king, 
the  right  and  perquisites  of  that  office  are  stul 
distinguished  as  they  were  anciently,  and  are 
ascertained  by  an  observance  of  the  ancient 
rules,  with  the  same  exactness  as  if  the  proceeds 
were  carried  in  the  ancient  and  distinct  course. 
{The  Gertruyda,  3  Rob.,  211;  Tlis  Maria Fran- 
coi^,  6  Rob.,  383.)  Hence  arises  the  well-known 
distinction  of  condemnation  to  the  king  jure 
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corona,  and  to  the  king  in  his  office  of  admir- 
alty, as  droits  of  admiralty;  the  former  apply- 
ing in  all  cases  where  the  crown  is  still  entitled 
to  the  prize  property,  in  virtue  of  its  sovereign- 
ty and  inherent  prerogatives;  the  latter  applymg 
to  all  cases  where  the  same  belongs  to  the  office 
of  Lord  High  Admiral. 

In  the  United  States,  strictly  speaking,  there 
are  no  droits  of  admiralty;  for  all  prizes,  to 
which  no  persons  can  entitle  themselves  by  a 

Sublic  or  private  commission  of  war,  are  con- 
emnable  to  the  government  itself  in  its  sov- 
ereign capacity.  (The  Joseph,  1  Gallis.,  545.) 
But  the  phrase  droitif  of  adiniraXty  is  often 
used  in  legal  adjudications  in  the  United  States, 
as  equivalent  to  condemnations  to  the  United 
States,  in  virtue  of  their  ffcneral  sovereignty 
and  prerogative,  as  enforced  in  the  courts  of  ad- 
miralty. 
.But  although  noncommissioned  persons  can- 
not, by  making  a  captiu*e,  entitle  themselves  to 
the  benefits  of  prize,  yet  where  their  conduct 
has  been  fair  in  all  cases  of  condemnations  as 
droits  of  admiralty,  the  prize  court  will,  in  its 
discretion,  award  them  a  recompense;  and  even 
in  some  cases  will  award  them  the  whole  value 
of  the  prize,  where  there  has  been  great  per- 
sonal gallantry  and  merit.  (The  Ilaaae,  1  Rob., 
75*]  286;  The  ^Arnor  Pare7itvm,  1  Rob.,  803.) 
It  is  not  necessary  to  enumerate  at  large  the 
various  cases  in  which  property  is  deemed  a 
droit  of  admiralty,  or  a  prize  to  the  government 
jure  corona.  The  preceding  authorities  will  be 
found  to  contain  almost  all  the  learning  on  the 
subject. 


It  being  ascertained  who  are  the  captors,  and 
that  they  are  duly  commissioned,  the  next  sub- 
ject is,  the  distribution  of  the  prize  proceeds; 
and  this  is  regularly  to  be  done  by  the  prize 
court  having  possession  of  the  cause.  (The  St. 
Lawrefice,  2  Gallis. ,  19.)  Regularly,  there  should 
Ikj  a  decree  of  distribution;  and  neither  any 
officer  of  the  court  nor  any  prize-agent,  having 
prize  proceeds  in  his  hands,  can  be  safe  in  dis- 
tributing them  without  a  decree  to  this  effect. 
(Kean  v.  Tfie  Brig  Glouce^tor,  2  Dall. ,  3G ;  Penhal- 
low  V.  Ihane,H  Dall. .  54 ;  The  Herkimer,  Stewart, 
128;  S.  C.  2  Hall's  Am.  Law  Joum.,  133.)  And 
the  pri^  court  have  a  most  unquestionable  and 
exclusive  jurisdiction  to  decree  a  distribution, 
either  upon  its  own  motion  or  upon  the'appli- 
cation  of  the  parties  interested.  (Keun  v.  Th/- 
Brig  Gloucester,  2  Dall. ,  36 ;  Bingham  v.  Ca^d, 
3  Dall.,  19;  Home  v.  Catnd^n,  1  H.  Bl.,  476, 
524;  S.  C.  2  H.  Bl.,  683;  4  T.  Rep..  382; 
Duckitorth  V.  Tucker,  2  Taunt.,  7.)  Nor  can 
any  person  claim  a  share  in  a  prize  whose  claim 
has  not  been  admitted  and  supported  in  the 
prize  court.  (Duckworth \\  Tucker,  2 Taunt.,  9.) 

In  respect  to  public  ships,  the  distribution  is 
to  be  made  according  to  the  act  of  Congress 
of  April  23d,  1800,  ch.  33,  s.  5  and  s.  6.  Be- 
sides the  officers  and  crew  of  the  capturing  ship, 
the  commander  of  the  fleet  or  squadron  is  entitled 
to  one-twentieth,  which  is  called  the  flag  twen- 
tieth. In  England,  the  commander  of  the  fleet 
or  squadron  is  entitled  to  a  flag  eighth.  Many 
cases  have  arisen  in  England  as  to  the  circum- 
stances under  which  the  commander  is  or  is  not 
entitled  to  share.    These  cases  are  collected  in 
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a  recent  decision  in  our  own  courts,  to  which 
the  reader  is  referred.  (Decatur  c.  Chew,  1  Gal- 
lis., 506.)  And  to  the  authorities  there  collected 
may  be  added  the  *following:  The  Dio-  [*70 
m>ede,  1  Acton,  69,  239;  Gardner  v.  Lyne,  13 
East,  574;  Drury  v.  Gardner,  2  Maule  &  Sel- 
wyn,  150 ;  Duncan  v.  Mitchell,  4  Maule  &  Sel- 
wyn,  105.  Upon  the  construction  of  our  o^^'^l 
act,  it  has  been  held  that  the  commander  of  a 
squadron,  to  whose  command  a  ship  of  war  is 
attached,  and  under  whose  orders  she  sails,  is 
entitled  to  the  flag  twentieth  of  all  prizes  made 
by  such  ship,  although  the  other  part  of  such 
squadron  may  never  have  sailed  on  the  cruise, 
in  consequence  of  a  blockade  by  a  superior 
force ;  ana  that  to  deprive  such  a  commander 
of  his  flag  twentieth  on  account  of  his  having 
left  his  station  under  the  act,  it  is  indispensable 
that  some  local  limits  should  have  been  assigned 
to  him.  (DecaiurY.  Chew,  1  Gallis.,  506.)  And 
it  seems  that  a  person  acting  by  regular  author- 
ity as  commander  of  a  ship  pi*o  tempore,  though 
not  commissioned  as  such,  is  entitled  to  tlie 
commander's  share  of  all  prizes  taken.  (PHI  v. 
Taylor,  11  East,  414.)  And  the  captain  of  a 
ship,  actually  on  board  at  the  time  of  a  capture. 
is  entitled  to  prize  money,  though  under  arrest 
at  the  time,  and  though  another  officer  had 
been  sent  on  board  to  command  the  ship. 
(Lumby  v.  Sutton,  8  T.  R.,  224.)  But  to  entitle 
a  person  to  share  as  an  officer  of  the  ship  under 
the  prize  act,  he  should  not  only  be  on  board. 
but  also  an  officer  of,  and  attached  to  the  sliip, 
and  not  a  mere  passenger.  (The  No«tra  ^nora 
dei  Carman,  6  Rob.,  303;  See  Wemy^y,  Linzit, 
Doug.,  324;  Lumley  y.  Sutton,  S  T.  R.,224.) 
But  soldiers  who  are  on  boarcl  a  public  sliip 
are,  under  the  English  prize  act,  entitled  to 
share,  although  they  are  invalided,  and  return- 
ing home  in  th'e  capturing  ship.  (The  Alert,  1 
Dodfion,  236.)  And  even  passengers,  under  tlie 
expression  in  our  prize  act,  as  well  as  the  Eng- 
lish prize  act.  are  entitled  to  share  in  the  lowt-^t 
class  of  distribution,  as  *'  persons  doing  duty  <>u 
board."  (The  AUvi,  1  Dodson.  236;  Wemya  v. 
Linzee,  Doug,.  324.) 

Besides  the  prize  proceeds,  by  the  act  of  April 
23d,  1800,  ch.  33,  s.  7.  a  bounty  is  given  of  ^'10 
for  each  person  on  boani  any  sliip  of  an  enemy 
at  the  commencement  of  an  action,  which  shall 
be  sunk  or  destroyed  l>y  any  ship  of  the  Unit<xl 
States  of  equal  or  inferior  force,  to  be  divided 
among  the  oflicers  and  crew  as  prize  money. 
No  legal  adjudications  have  as  yet  taken  plac*- 
on  this  clause  of  the  act.  But  under  *the  [*7  7 
British  act  giving  this  bountv,  or  head-money, 
as  it  is  called,  it  has  been  decided  that  hetid- 
mouey  is  not  due  when  the  captured  ship  wa** 
not  a  duly -commissioned  .ship  of  war  (Sertral 
Dutch  SchuytH,  6  Rob.,  48);  that  constructive 
joint  captors  are  not  entitled  to  head-monev 
(UAlerte.  6  Rob.,  238);  that  it  is  not  due  for 
British  prisoners  onboard  of  the  captured  ships 
(The  San  Jostph,  6  Rob.,  331);  but  is  due  for  all 
the  crew  on  Iward  at  the  time  of  the  att^ick.  al- 
though some  afterwards  encape.  ( 27ie  Babillion, 
Edw.,  39.)  Head-money  is  alno  due  whciher 
the  surrender  has  bwu  produced  by  actual  com- 
bat or  not ;  but  it  is  never  granted  unless  tlie  act 
of  capture  or  of  destruct  ion  is  consummated.  (Ln 
Cloniuie,  1  Dodson.  436;  fjEliae,  1  Do<tson. 
442.)  The  military  character  of  a  hostile  vesstd 
is  not  so  lost  by  capture  and  recapture  as  to  e.\- 
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lingiuishthe  ritjht  to  head-money.  {The  Matilda, 
1  Dodson,  367.) 

In  respect  to  privateers,  the  prize  act  of  June 
26th.  1812,  ch.  107,  s.  4,  gives  the  whole  pro- 
ceeds, after  condemnation,  and  deducting  duties 
and  other  public  charges,  to  the  captors,  accord- 
ing to  any  written  agreement  among  them;  and 
if  there  be  no  written  agreement,  then  one  moie- 
ty to  the  owners,  and  the  other  moiety  to  the 
crew,  to  be   distributed   as    nearly    as   may 
l)e  araon^  the  officers  and  crew  as  in  cases  of 
public  ships.     A  mariner  who  has  engaged  for 
the  cruise,  but  is  by  sickness  and  other  inevi- 
table casualty  prevented  from  doing  duty  on 
the  crui.**,  is  entitled  to  share ;  but  it  would  be 
otherwise  if  the  disability  occurred  during  the 
cruise.  [Ex-ptirte  Oiddiilgif,  2  Giillis.,  56.)  And 
if  one  of  the  cr^w  be  illegally  turned  on  shore 
durin;^  the  cruise,  he  is  entitled  to  share  in  all 
tlie  prizes  made  during  the  cruise.  (Am/i  v.  The 
lirig  GlouceMer,  2  DalT.,  86.)  And  the  persons  of 
llie  crew  who  are  put  on  Ixjard  of  prizes  are  en- 
titled to  share  in  all  subsequent  prizes  made  by 
the  privateer,  and  so  in  the  ('onverso  case,  the 
privateer  will  share  in  the  prizes  made  bv  any 
prize  vessel  after  capture.  {The  Frederick  and 
Mary  Ann,  6  Itob.,  213;   The  Brutus,  2  Gallis.) 
A:rreements  between  the  owners  and  olllcers  of 
two  privateers  to  share  in  all  priztis  are  valid ; 
but  the  master  and  officers  have  no  authority 
t'>make  such  an  agreement  without  the  consent 
"f  the  owners.  (Bynk.  Q.  J.  Pub.,  lib.  1,  ch. 
1^;  I)u  Ponceau's  ed.,  p.  139,  141.) 


78*]  *When  a  distribution  luis  been  decreed, 
i'  often  l)ecomes  necessary,  in  order  to  perfect 
I  lie  decree  of  the  court,  where  the  proceeds  are 
in  the  hands  of  prize-agents,  or  of  oilicers  of 
ill*'  court,  to  institute  a  .suit  to  conii)el  the 
pHiprr  parties  to  come  in  and  account  for  the 
]  roc'ceds.  and  make  due  distribution.  And  for 
•iii-^  puriKJse  a  suit  may  be  maintained  in  the 
prize  court  by  any  party  interoted,  or  by  any 
^pro'H'nlative  of  the  party,  or  by  any  assignee 
<iuly  entitled.  {7'he  .St.  Lfiwrenre,  2  Gallis.,  19: 
Tht.  lirntuH,  lb.)  Where  the  cause  is  in  pos- 
^N'iiun  of  an  appellate  court,  the  application 
may  be  made  there,  by  a  supplementary  inter- 
vention, or  petition;  or  it  may  be  made  by  a 
•11  reel  original  suit  in  personam,  brought  in  the 
l>wrict  Court.  {Ih.,  Ihmie  v.  Camden,  1 II.  Bl., 
474.  524;  S.  C.  2  H,  Bl.,  533;  WHHhy.  Com- 
mU^ioners,  ^f-^..  4  T.  R.,  S.  C,  5  East,  22;  The 
yoynomhed,  7  Ves.,  593;  Smart  v.  Wolff,  3  T. 
H..  323;  Bingham  v.  Cal)ot,  3  Dall.,19;  Ke^in  v. 
iiriff  OUmeester,  2  Dall.,  36;  The  Pomona,  1 
D'Hlson,  25;  TJie  Herkimer,  Stewart,  128;  S. 
t ..  2  Hall's  Am.  Law  Journ.,  133.)  And 
"  i."»  a  general  principle  that  the  power  of  the 
prize  court  subsists  after  a  general  adjudication 
to  compel  captors  and  other  persons  having 
proceeds  of  prize  in  their  hands,  to  bring  the 
!«ime  into  court,  until  all  claims  respecting  the 
prize  are  definitively  settled.  {lb.)  And  the 
remedy  Is  not  confined  to  the  stipulation  taken 
in-  the  cause;  but  the  prize  proceeds  will  be 
followed,  in  whose  hands  soever  they  may  be, 
unless  they  have  been  purchased  boTia  fide,  and 
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without  notice  of  the  claim.  (Per  Buller,  J.,  JJ 
T.  R,  323;  Per  Grose,  J.,  5  East.  22;  The 
Pomona,  1  Dodson,  25.)  This  subject,  indeed, 
has  been  already  treated  of  in  an  early  part  of 
the  present  note,  when  we  were  considering  the 
subject  of  prize  jurisdiction ;  and  to  that  part 
the  reader  is  respectfully  referred  for  further 
information.  A  few  additional  particulars  re- 
specting prize-agents,  &c.,  may,  however,  not 
be  without  use. 

It  is  no  discharge  of  a  prize-agent,  that  he 
has  paid  over  to  his  principal  the  prize  pro- 
ceeds, after  full  noti(;e  of  a  libel  pending  for 
restitution  of  the  property  {JliU  v.  Pom,  3  Dall., 
331);  *nor  to  a  marshal,  that  he  has  dis-  [*79 
tributed  prize  proceeds  pending  an  appeal,  or 
where  an  appeal  is  wrongfully  denied.  {Pen- 
Judlow  V.  Doane,  3  Dall.,  54.)  But  an  agent  is 
only  liable  for  the  prize  proceeds  which  have 
come  to  his  own  hands,  and  not  for  the  proceeds 
which  have  come  to  the  hands  of  his  co-agents. 
{Penhalloit  v.  Doane,  3  Dall.,  54.) 

Where  the  prize  court  has  decreed  distribu- 
tion, and  allotted  the  shares,  and  required  the 
prize-a^ent  to  make  payment  of  the  proceeds 
accordingly,  if  he  refuses  to  obey  the  order, 
the  court  may  proceed  in  personam  (Per  Lord 
Loughborough,  Home  v.  Camden,  1  H.  Bl.,  474. 
524);  and  in  such  case  it  will  decree  interest  to 
be  paid  by  the  agent.  And,  in  general,  the 
prize  court  may  compel  prize-agents  or  others, 
having  prize  prcxjeeds  in  their  hands,  to  pay  in- 
terest on  the  proceeds,  where  a  proper  .case  is 
laid  before  it;  for  such  proceeding  is  a  mere 
incident  to  the  prize  jurisdic:tion.  {The  Louis, 
5  liob.,  46;  WCllis  v.  Commissioners,  dr.,  5 
East,  22;  The  Pomoiut,  1  Dodson,  25.)  And 
it  is  no  objection  that  there  has  been  a  previous 
decree  for  interest  against  the  captors  pc^rsonal- 
Iv.  {The  Polly,  5  Rob.,  147,  note;  Willis  v. 
CommissioTiers,  dr.,  5  East,  22.)  Interest  is 
not  usually  allowed  against  a  prize-agent,  un- 
less it  hiis  been  actually  made  by  him,  or  there 
has  been  an  unjustifiable  delay  in  payment. 
But  it  seems  that  a  prize-agent  has  no  right  to 
detain  proi)erty  condemned,  and  in  his  hands 
for  distribution,  to  answer  clemands  arising,  or 
which  may  arise,  against  the  ship  for  other  un- 
justifiable'captures.  {The  Prints  I  fen  rick  Von 
Preusften,  6  Bob.,  95.)  And  interest  is  not  usu- 
ally allowed  against  a  commissicmer  for  ap- 
praisement and  .sale,  or  a  marshal  after  sale,  un- 
less in  ca.ses  of  a  fraudulent  detainer  or  gross 
delay.  {The  Exet^ir,  1  Rob.,  173;  The  Pnu- 
cessa,  3  Rob.,  31;  Willis  v.  Commissioners,  dr., 
5  East,  22.) 


This  note  must  now  be  brought  to  a  conclu- 
sion, although  some  of  the  topics  discussed  are 
far  from  being  exhausted.  To  some,  perhaps, 
an  apology  may  be  necessary  for  the  length  to 
which  it  has  already  extended.  When,  how- 
ever, it  is  considerecl  that  *no  treatise  ex-  [*80 
ists  in  print,  containing  even  a  summary  view 
of  prize  practice,*any  attempt,  however  humble, 
to  collect  and  arrange  what  is  so  little  method- 
ized, and  so  little  known,  may  be  entitled  to 
indulgence,  or,  at  least,  escape  the  severity  of 
criticism. 

807 


80 


Appendix. 


[NOTE  II.] 


PRESIDENT  8  INSTRUCTIONS  TO  PRIVATE  ARMED  VESSELS. 


1.  The  tenor  of  your  commission  under  the 
act  of  Congress,  entitled,  "an  act  concerning 
letters  of  marque,  prizes  and  prize  goods,"  a 
copy  of  which  is  hereto  annexed,  will  be  kept 
constantly  in  your  view.  The  high  seas,  re- 
ferred to  in  your  commission,  you  will  under- 
stand general  1}%  to  refer  to  low  water-mark; 
but  with  the  exception  of  the  space  within  one 
league,  or  three  miles,  from  the  shore  of  coun- 
tries at  peace  both  with  Great  Britain  and  the 
United  States.  You  may  nevertheless  execute 
your  commission  within  that  distance  of  the 
shore  of  a  nation  at  war  with  Great  Britain, 
and  even  on  the  waters  within  the  jurisdiction 
of  such  nation,  if  permitted  so  to  do. 

2.  You  are  to  pay  the  strictest  regard  to  the 
rights  of  neutral  powers,  and  the  usages  of  civ- 
ilized nations;  and  in  all  your  proceedings  to- 
wards neutral  vessels,  you  are  to  give  them  as 
little  molestation  or  interruption  as  will  consist 
with  the  right  of  ascertaining  their  neutral 
cliaracter,  and  of  detaining  and  bringing  them 
in  for  regular  adjudication,  in  the  proper  cases. 
You  are  particularly  to  avoid  even  the  appear- 
ance of  using  force  or  seduction,  with  a  view  to 
deprive  such  vessels  of  their  crews  or  of  their 


passengers,  other  than  persons  in  the  military 
service  of  the  enemy. 

*8.  Towards  enemy  vessels  'and  their  ['8 1 
crews,  you  are  to  proceed  in  exerctising  the 
rights  01  war,  with  all  the  justice  and  humanity 
which  characterize  the  nation  of  which  you  arc 
members. 

4.  The  master  and  one  or  more  of  the  princi 
pal  persons  belonging  to  the  captured  vessels, 
are  to  be  sent,  as  soon  after  the  capture  as  may 
be,  to  the  judge  or  judges  of  the  proper  court 
in  the  United  States,  to  be  examined  upon  oath, 
touching  the  interest  or  property  of  the  capt- 
ured vessel  and  her  lading;  and  at  the  same 
time,  are  to  be  delivered  to  the  judge  or  judges 
all  passes,  charter-parties,  bills  of  lading,  in- 
voices, letters  and  other  documents,  and  writ- 
ings found  on  board;  the  said  papers  to  be 
proved  by  the  affidavit  of  the  commander  of 
the  capturing  vessel,  or  some  other  person  pres- 
ent at  the  capture,  to  be  produced  as  they  were 
received,  without  fraud,  addition,  subcfuction 
or  embezzlement. 

By  the  command  of  the  President  of  the 
United  States. 

JAMES  MONROE,  Secretary  of  State. 


[NOTE  III.] 


THE  STANDING  INTERROGATORIES. 


Ist  Interrogate  What  is  your  name,  where 
wen^  you  born,  and  where  have  you  lived  for 
the  last  seven  years?  Where  do  you  now  live, 
and  how  long  have  you  lived  in  that  place? 
To  what  Prince  or  State  or  to  whom  are  you, 
or  have  you  ever  been  a  subiect?  Are  you  a 
marrie<l  man,  and  if  married  where  do  your 
wife  and  family  reside? 

2d  Interrogate.  Were  you  present  at  the 
time  of  taking  uud  seizing  the  ship,  or  her  lad- 
ing, or  any  of  the  goods  or  merchandises  con- 
cerning which  you  are  now  examined?  Had 
the  ship  concerning  which  you  are  now  exam- 
ined any  commission,  what  and  from  whom? 

3d  Interrogate.  In  what  place,  latitude  or 
82*]  port,  and  when  wjis  the  *8aid  ship  and 
goods,  concerning  which  you  are  now  examined, 
taken  and  seized?  Upon  what  pretense,  and 
for  what  reasons  were  they  seized?  Into  what 
port  were  they  carried,  and  under  what  colors 
did  the  said  ship  sail?     What  other  colors  had 


you  on  board,  and  for  what  reason  had  you 
such  other  colors?  Was  any  resistance  ma^le 
at  the  time  when  the  said  ship  was  taken,  and 
if  yea,  how  many  guns  were  fired,  and  by 
whom,  and  by  what  ship  or  ships  were  you 
taken?  Was  the  ship  or  vessel  by  which  you 
were  captured  a  ship  of  war  or  a  vessel  acting 
without  any  commission,  as  you  believe?  Were 
any  other  and  what  ships  in  sight  at  the  time 
of  the  capture? 

4th  Interrogate.  What  is  the  name  of  the 
master  or  commander  of  the  ship  or  vessel 
taken?  How  long  have  you  known  the  said 
master,  and  who  appointed  him  to  the  command 
of  said  vessel?  Wliere  did  said  master  take  pos- 
session of  her,  at  what  time,  and  what  was  the 
name  of  the  person  who  delivered  the  posses- 
sion to  the  said  master?  Where  doth  he  live? 
Where  is  the  said  master's  fixed  place  of  abode, 
and  where  doth  he  generally  reside?  How  long 
has  he  lived  there,  where  was  he  born,  and  of 
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wbom  is  he  now  a  subject?    Is  he  married?  If 
yea,  where  does  his  wife  and  family  reside? 

5th  Interrogate.  Of  what  burthen  is  the  ves- 
9v\  which  has  been  taken?  What  was  the  num- 
ber of  her  mariners,  and  of  what  country  were 
tlie  said  seamen  and  mariners?  Did  they  all 
come  on  board  at  the  same  port,  or  at  different 
ports,  and  who  shipped  or  hired  them,  and 
when  and  where? 

6th  Interrogate.  Had  you  or  any  of  the  offi- 
cers or  mariners  belonging  to  the  ship  or  ves- 
sel, concerning  which  you  are  now  examined, 
any,  and  what  part,  share,  or  interest  in  the 
said  vessel,  or  her  lading?  If  yea,  set  forth  who 
and  what  goods  or  interest  you  or  they  have? 
Did  you  &long  to  the  said  vessel  at  the  time 
she  was  seized  and  taken?  In  what  capacity 
did  you  bel<mg  to  her?  How  long  have  you 
known  her?  When  and  where  did  you  first  see 
her,  and  where  was  she  built? 

7th  Interrogate.  What  is  the  name  of  the 
vessel?  How  long  has  shebeen  so  called?  Do 
you  know  of  any  other  name  or  names,  and 
what  are  they  by  which  she  has  heretofore  been 
called?  Had  she  anv  passport  or  sea  chart  on 
board,  and  from  whom?  To  what  ports  and 
places  did  she  sail  during  her  said  voyage  be- 
fore she  was  taken?  Where  did  her  last  vovage 
bi'G:in,  and  where  was  the  said  voyage  to  nave 
ended?  From  what  port  and  at  what  time,  par- 
ticularly from  the  last  clearing  port,  did  the 
said  ship  sail  previously  to  the  capture?  Set 
forth  all  the  ports  to  which  she  has  sailed,  and 
at  which  she  has  touched  and  traded  during  her 
whole  voyage  out  and  home. 
83»]  *8th  Interrogate.  What  lading  did  the 
said  vessel  carry  at  the  time  of  her  first  setting 
siiil  on  her  last  voyage,  and  what  sort  of  lading 
and  goods  had  she  on  board  at  the  time  when 
she  was  taken?  When  was  the  same  put  on 
Ixjard?  Set  forth  the  different  species  of  lading 
and  the  quantity  of  each  sort.  Has  any  part 
of  the  cargo  of  said  vessel  been  unladen  since 
the  commencement  of  her  ori^nal  voyage?  If 
so.  at  what  ports  or  places  was  it  unladen?  State 
the  articles  which  were  unladen. 

9th  Interrogate.  |l7ho  were  the  owners  of 
the  vessel  at  the  time  when  she  was  seized? 
Uow  do  you  know  that  they  were  owners  at 
that  time?  Of  what  nation  or  country  are  such 
owners  by  birth?  Where  do  they  reside,  and 
where  do  their  wives  and  families  reside?  How 
long  have  they  resided  there?  Where  did  they 
reside  before,  to  the  best  of  your  knowledge? 
To  whom  are  they  subject?  How  long  have  the 
present  owners  been  in  possession,  and  of 
whom  did  they  purchase? 

10th  Interrogate.  Was  any  bill  of  sale  made, 
and  by  whom,  to  the  aforesaid  owners  of  said 
▼essel;  and  if  any  such  were  made,  in  what 
month  and  year,  and  where,  and  in  the  presence 
of  what  witnesses?  Was  any  and  what  engage- 
ment entered  into  concerning  the  purchase 
further  than  appears  on  the  bill  of  sale?  If  yea. 
was  it  verbal  or  in  writing?  Where  did  you  last 
sec  it,  and  what  has  become  of  it? 

11th  Interrogate.  Was  the  said  lading  put 
on  board  in  one  port  and  at  one  time,  or  at 
several  ports  and  at  several  times,  and  at  what 
ports  by  name?  Set  forth  what  quantities  of 
each  sort  of  goods  were  shipped  at  each  port. 

12th  Interrogate.  What  are  the  names  of 
the  respective  Eiders,  or  owners,  or  consignees 
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of  said  goods?  What  countrymen  are  they? 
Where  do  they  now  live  and  carry  on  their 
business?  How  long  have  they  resided  there? 
Where  did  they  reside  before  to  the  best  of  your 
knowledge?  And  where  were  the  said  goods  to 
be  delivered,  and  for  whose  real  account,  risk, 
or  benefit?  Have  any  of  the  said  consignees  or 
shippers  any,  and  what  interest  in  the  said 
l^oods?  If  yea,  whereon  do  you  found  your  be- 
hef  that  they  have  such  interest?  Do  you  verily 
believe  that  at  the  time  of  the  lading  the  cargo, 
and  at  the  present  time,  and  also  if  said  goods 
shall  be  restored  and  unladen  at  the  destined 
port,  the  goods  did,  do,  and  will  belong  to  the 
same  persons,  and  to  none  others? 

13th  Interrogate.  How  many  bills  of  lading 
were  signed  for  the  goods  seized  on  board  the 
said  ship?  Were  any  of  those  bills  of  lading 
false  or  colorable,  or  were  an)r  bills  of  ladine 
signed  which  were  *different  in  any  re-  [*84 
spect  from  those  which  were  on  board  the  ship 
at  the  time  she  was  taken?  What  were  the  con- 
tents of  such  other  bills  of  lading,  and  what  be- 
came of  them? 

14th  Interrogate.  Are  there  in  the  United 
States  of  America  any  bills  of  lading,  invoices, 
letters,  or  instruments  relative  to  the  ship  and 
goods  concerning  which  you  are  now  examined? 
If  yea,  set  forth  where  they  are,  and  in  whose 
possession,  and  what  is  the  purport  thereof,  and 
when  they  were  brought  or  sent  to  the  United 
States. 

16th  Interrogate.  Was  there  any  charter- 
party  signed  for  the  voyage  in  which  the  ship, 
concerning  which  you  are  now  examined,  was 
seized  and  taken  ?  What  became  thereof  ? 
When,  where,  and  between  whom  was  such 
charter-party  made?  What  were  the  contents 
of  it? 

16th  Interrogate.  What  papers,  bills  of  lad- 
ing, letters,  or  other  writings  were  on  board  the 
ship  at  the  time  she  took  her  departure  from 
the  last  clearing  poi-t,  before  her  being  taken  as 
prize?  Were  any  of  them  burnt,  torn,  thrown 
overboard,  destroyed,  or  cancelled,  or  attempted 
to  be  concealed,  and  when,  and  by  whom,  and 
who  was  then  present? 

17th  Interrogate.  Has  the  ship,  concerning 
which  you  are  now  examined,  been  at  any 
time,  and  when,  seized  as  prize,  and  condemned 
as  such?  If  yea,  set  forth  into  what  port  she 
was  carried,  and  by  whom,  and  by  what 
authority,  or  on  what  account  slie  was  con- 
demned. 

18th  Interrogate.  Have  you  sustained  any 
loss  by  the  seizing  and  taking  the  ship,  con- 
cerning which  you  are  now  examined?  If  yea, 
in  what  maimer  do  you  compute  such,  your 
loss?  Have  you  already  receivea  any  indemnity, 
satisfaction,  or  promise  of  satisfaction,  for  any 
part  of  the  damage  which  you  have  sustained, 
or  may  sustain,  by  this  capture  and  de&ntion, 
and  when,  and  from  whom? 

19th  Interrogate.  Is  the  said  ship,  or  goods, 
or  any  and  what  part  insured?  If  yea,  for  what 
voyage  is  such  insurance  made,  and  at  what 
premium,  and  when  and  by  what  persons,  and 
m  what  country  was  such  insurance  made? 

20th  Interrogate.  In  case  you  had  arrived 
at  your  destined  port,  would  your  cargo,  or 
any  part  thereof,  on  being  unladen,  have  im- 
mediately become  the  property  of  the  con- 
signees, or  any  other  person,  and  whom?  Or 
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was  the  lader  to  take  the  chance  of  the  market 
for  the  sale  of  his  goods? 

21st  Interrogate.  Let  each  witness  be  inter- 
rogated of  the  growth,  produce,  and  manufact- 
ure, of  what  country  and  place  was  the  lading 
of  the  ship  or  vessel,  concerning  which  you  are 
now  examined,  or  any  part  thereof. 
86*]  ♦22d  Interrogate.  Whether  all  the  said 
cargo,  or  any,  and  what  part  thereof  was  taken 
from  the  shore  or  quay,  or  removed  or  transship- 
ped from  one  boat,  barque,  vessel,  or  ship,  to 
another?  From  what,  and  to  what  shore, 
qiiay,  boat,  barque,  vessel,  or  ship,  and  when 
and  where  was  the  same  so  done. 

28d  Interrogate.  Are  there  in  any  other 
country,  and  where,  or  on  board  any  and  what 
ship  or  ships,  vessel  or  vessels,  other  than  the 
ship  and  vessel  concerning  which  you  are  now 
examined,  any  bills  of  lading,  invoices,  letters 
instruments,  papers,  or  documents,  relative  to 
the  said  ship,  or  vessel  and  cargo,  and  of  what 
nature  are  such  bills  of  lading,  invoices,  letters, 
instruments,  papers,  or  documents,  and  what 
are  the  contents?  In  whose  possession  are 
they,  and  do  they  differ  from  any  of  the  papers 
on  Doard,  and  in  what  particular  do  they  differ? 

24th  Interrogate.  Were  any  papers  delivered 
out  of  the  said  ship  or  vessel,  and  carried  away 
in  any  manner  whatsoever?  And  when,  and 
by  whom,  and  to  whom,  and  in  whose  custody, 
possession,  or  power,  do  you  believe  the  same 
now  are? 

25th  Interrogate.  Was  bulk  broken  during 
the  voyage  in  which  you  were  taken,  or  since 
the  capture,  of  the  said  ship?  And  when,  and 
where,  by  whom,  and  by  whose  orders,  and  for 
what  purpose,  and  in  what  manner? 

26th  Interrogate.  Were  any  passengers  on 
board  the  aforesaid  ship?  Were  anypf  them 
secreted  at  the  time  of  the  capture?  Who  were 
the  passengers  by  name?  Of  what  nation, 
rank,  pro&ssion,  or  occupation?  Had  they 
any  commission,  for  what  purpose,  and  from 
whom?  From  what  place  were  they  taken  on 
boiurd  and  when?  To  what  place  were  they 
finally  destined,  and  upon  what  business? 
Had  any.  and  which  of  the  passengers  any, 
and  what  property  or  concern,  or  authority 
directly  or  indirectly  regarding  the  ship  and 
cargo?  Were  there  any  officers,  soldiers,  or 
mariners  secreted  on  board,  and  for  what  rea- 
son were  they  secreted?  Were  any  of  the  citi- 
zens of  the  United  States  on  board,  or  secreted, 
or  confined  at  the  time  of  the  capture?  How 
long,  and  why? 

27th  Interrogate.  Were,  and  are,  all  the  pass- 
ports, sea  briefs,  charter-{)arties,  bills  of  sale, 
mvoices  and  papers,  which  wefe  found  on 
board,  entirely  true  and  fair?  Or  are  any  of 
them  false  or  colorable?  Do  you  know  ofany 
matter  or  circumstances  to  affect  their  credit? 
By  wAom  were  the  passports  or  sea  briefs  ob- 
tained, and  from  whom?  Were  they  obtained 
for  this  ship  only?  And  upon  the  oath,  or  af- 
firmation of  the  persons  therein  described,  or 
were  they  delivered  to,  or  on  behalf  of  the  per- 
son or  persons  who  appear  to  have  been  sworn, 
86*]  *or  to  have  affirmed  thereto,  without 
their  having  ever,  in  fact,  made  any  such  oath 
or  affirmation?  How  long  time  were  they  to 
last?  Was  any  duty  or  fee  payable  and  paid 
for  the  same?  And  is  there  any  duty  or  fee  to 
be  paid  on  the  renewal  thereof?   Have  such 
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passports  been  renewed,  and  how  often?  And 
has  the  duty  or  fee  been  paid  for  such  re- 
newal? Was  the  ship  in  a  port  in  the  country 
where  the  passports  and  sea  briefs  were  grant- 
ed? and  if  not,  where  was  the  ship  at  the  tioie? 
i  Had  any  person  on  board  any  letpass,  or  let- 
;  ters  of  safe  conduct?  If  yea,  from  whom  and 
for  what  business?  Haa  the  said  ship  any 
license  or  passport  from  any  foreign  power  or 
authority  during  the  voyage?  if  so,  state  from 
whom  been  obtained  and  for  what  purpose 
and  use. 

28th  Interrogate.  Have  you  written  or  sigri- 
ed  any  letters  or  papers  concerning  the  ship 
and  her  careo,  other  than  those  found  on 
board  and  oelivered  to  the  captors?  If  yea, 
what  was  their  purport,  to  whom  were  they 
written  and  sent,  and  what  is  become  of  them? 

29th  Interrogate.  Towards  what  port  or 
place  was  the  ship  steering  her  course  at  the 
time  of  her  first  being  pursued  and  taken? 
Was  her  course  alterea  upon  the  appearance 
of  the  vessel  by  which  she  was  taken?  Was 
her  course  at  all  times,  when  the  weather 
would  permit,  directed  to  the  place  or  port  for 
which  she  appears  to  have  been  destined  by 
the  ship's  papers?  Was  the  ship  before,  or  at 
the  time  of  her  capture,  sailing  beyond,  or 
wide  of  the  said  place  or  port  to  which  she 
was  so  destined  by  the  said  ship's  papers?  At 
what  distance  was  she  therefrom?  Was  her 
course  altered  at  any,  and  what  time,  and  to 
what  other  port  or  place,  and  for  what  reason? 

80th  Interrogate.  By  whom,  and  to  whom, 
hath  the  said  ship  been  sold  or  transferred,  and 
how  often?  At  what  time  and  at  what  plac<% 
and  for  what  sum  or  consideration,  hath  such 
sum  or  consideration  been  paid  or  satisfied? 
Was  the  sum  paid,  or  to  be  paid,  a  fair  and 
true  equivalent?  Or  what  security  or  securities 
have  been  given  for  the  pajrment  of  the  same, 
and  by  whom,  and  where  do  they  live  now? 
Do  you  know  or  believe  in  your  conscience  such 
sale  or  transfer  has  been  truly  made,  and  not 
for  the  purposes  of  covering  or  concealing  the 
real  property?  Do  you  verily  believe  that  if 
the  ship  should  be  restoi^  she  will  belong  to 
the  persons  now  asserted  to  be  the  owners,  and 
to  none  others? 

81st  Interrogate.  What  guns  were  mounted 
on  board  the  ship,  and  what  arms,  and  anunu- 
nition  were  belonging  to  her?  Why  was  t»he  so 
armed?  Were  there  on  board  any  other,  and 
what  arms  and  ainmunition,  and  when  and 
where  were  they  put  on  board,  and  by  whom, 
*Qr  by  what  authority,  or  for  what  pur-  [♦!$  7 
pose  or  destination,  and  on  whose  account  were 
they  put  on  board? 

32a  Interrogate.  What  is  the  whole  which 
you  know  or  believe,  according  to  the  best  of 
your  knowledge  and  belief,  re^rding  the  real 
and  true  property  and  destination  of  the  ship 
and  cargo,  concerning  which  you  are  now^  ex- 
amined at  the  time  of  the  capture? 


Form  of  the  Oath  to  be  administered  to  each 

witness. 

Tou  shall  true  answer  make  to  all  such  ques- 
tions as  shall  be  asked  of  you  on  these  inter- 
rogatories; and  therein  you  shall  sp^^k  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth.     So  help  you  God. 

Wheau  2. 
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JACKSON,  Ex   Dem.   THE  PEOPLE  OF 
THE  STATE  OF  NEW  YORK, 

V. 

CLARKE. 

G.  C,  bom  in  the  colony  of  New  York,  went  to 
England  in  1738,  where  he  resided  until  his  decease ; 
andbelD^  seized  of  lands  in  New  York,  he,  on  the 
Mh  of  November.  1T78,  in  Engrland,  devised  the 
Kune  to  the  def  encuint  and  B.  C,  as  tenants  in  com- 
mon, and  died  so  seized  on  the  10th  December, 
ITTO.  The  defendant  and  E.  C.  having  entered,  and 
becominjT  possessed,  E.  C,  on  the  3d  December, 
1?J1,  barniined  and  sold  to  the  defendant  all  his  in- 
terest. The  defendant  and  E.  C.  were  both  bom  in 
Eni^land  lonflr  before  the  revolution.  On  the  22d 
March,  1791,  uie  legislature  of  New  York  passed  an 
act  to  enable  the  defendant  to  purchase  lands,  and 
to  bold  all  other  lands  which  he  might  then  be  en- 
titled to  within  the  state,  by  purchase  or  descent, 
in  fee-simple^  and  to  sell  and  dispose  of  the  same 
in  the  same  manner  as  any  natural  born  citizen 
miffht  do.  The  treaty  between  the  United  States 
and  Great  Britain  of  1704  contains  the  following 
proviMon :  "  Article  9th.  It  is  agrreed  that  British 
'tubjpctfl  who  now  hold  lands  in  the  territories  of 
the  Tnited  Btates,  and  American  citizens  who  now 
%*]  bold  lands  in  the  dominions  *of  His  Majesty, 
!>hall  continue  to  hold  them  according  to  the  nat- 
ure and  tenure  of  their  respective  estates  and  ti- 
tle«  therein ;  and  may  grant,  sell,  or  devise  the 
^mc  to  whom  they  please,  in  like  manner  as  if 
tbey  were  natives,  and  that  neither  they  nor  their 
bHrs  or  assigns  shall,  so  far  as  respects  the  said 
lands  and  tbe  legal  remedies  incident  thereto,  be 
ci)n»idered  as  aliens."  The  defendant^  at  the  time 
of  the  action  brought,  still  continued  to  be  a  Brit^ 
i»h  subject.  Held,  that  he  was  entitled  to  hold  the 
lands  90  devised  to  him  by  O.  C.  and  transferred  to 
bim  by  B.  C. 

ERROR  to  the  Circuit  Court  for  the  Dis- 
trict of  New  York. 

This  was  an  action  of  ejectment  commenced 
in  the  Supreme  Court  of  the  state  of  New 
York,  and  removed  thence  into  the  Circuit 
Court  of  the  United  States,  for  the  New  York 
liistrict,  where,  in  September,  1815,  a  trial  was 
had.  and  a  special  verdict  found,  in  the  words 
following,  to  wit: 

At  which  day  in  this  same  court,  at  the 
city  of  New  York,  in  the  New  York  district, 
came  the  parties  aforesaid,  by  their  attorneys 
afon^said,  and  the  jurors  aforesaid  being 
called  also  come,  who,  to  say  the  truth  of 
the  above  contents,  being  elected,  tried  and 
sworn,  say,  upon  their  oath,  that  long  before 
the  above-mentioned  time  when  the  trespass 

^Vheat.  3. 


and  ejectment  above  mentioned  are  supposed 
to  have  been  committed,  namely,  on  the  tenth 
day  of  April,  1706,  Anne.  Queen  of  England, 
by  letters  patent  under  the  great  seal  of  the 
then  colony  of  New  York,  did  grant  unto 
Sampson  Broughton,  and  divers  otner  persons 
in  the  said  letters  patent  named,  and  their 
heirs,  a  certain  tract  of  land,  situate  in  the 
then  colony,  now  state  of  New  York,  to  have 
and  to  hola  the  same  to  them,  their  heirs  and 
assigns,  forever,  as  tenants  in  common,  and 
*not  as  joint  tenants.  And  that  the  lands  [*3 
and  tenements,  with  their  appurtenances  spedi- 
fied  in  the  foregoing  declaration  of  the  said 
James  Jackson,  were  part  and  parcel  of  the 
said  tract  of  land  granted,  as  aforesaid,  by  the 
said  letters  patent.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  say,  that  the 
said  Sampson  Broughton,  and  the  said  other 
persons  to  whom  the  said  tract  of  land  was 
granted  as  afasesaid  by  the  said  letters  patent, 
being  so  seized  in  fee-simple,  and  possessed  of 
the  said  tract  of  land  by  virtue  of  the  said  let- 
ters patent,  did  afterwards,  to  wit,  on  the 
twelfth  day  of  April,  in  the  year  last  aforesaid, 
by  good  and  sufficient  conveyance  and  assur- 
ance in  the  law,  for  a  valuable  consideration, 
grant,  bargain,  sell,  and  convey  unto  George 
Clarke,  now  deceased  (who  was  formerly  Lieu- 
tenant-Governor of  the  said  colony,  and  who 
was  then  a  subject  of  England,  and  who  re- 
mained so  until  the  time  of  his  death),  and  to  his 
heirs,  one  equal  undivicied  ninth  part  of  the  said 
tract  of  land  granted  as  aforesaid,  in  and  by  the 
said  letters  patent,  to  have  and  to  hold  to  him, 
his  heirs  and  assigns,  forever.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further 
say,  that  partition  of  the  said  tract  of  land 
mentioned  in  the  said  letters  patent  was  after- 
wards, to  wit,  in  the  year  hist  aforeJyiid,  made 
in  due  form  of  law,  between  the  last  aforesaid 
George  Clarke  and  the  other  proprietors  of  the 
said  tract  of  land  mentioned  and  granted  in 
and  by  the  said  letters  patent.  And  that  by 
virtue*^of  the  said  partition,  the  last  aforesaid 
George  Clarke  became,  and  was  sole  seized  in 
fee-simple,  and  possessed  of  the  lands  and  tene- 
ments, with  the  appurtenances  specified  in  the 
said  declaration  of  the  said  James  Jackson, 
*and  continued  to  be  so  seized  and  pos-  P4 
sessed  thereof,  until  the  time  of  his  death.  And 
that  the  last  aforesaid  George  Clarke  died  so 
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seized  and  possessed,  in  the  jear  1759.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid, 
furtner  say,  that  George  Clarke,  who  was  late 
secretary  of  the  colony  of  New  York,  was  the 
eldest  son,  and  heir  at  law  of  the  before-men- 
tioned George  Clarke,  formerly  Lieutenant- 
Gk)vernor  as  aforesaid.  And  that  upon  the 
death  of  the  said  George  Clarke,  formerly  Lieu- 
tenant-Governor as  aioresaid,  the  said  George 
Clarke,  late  secretary  as  aforesaid,  as  son  and  heir 
aforesaid,  entered  upon,  and  was  seized  in  fee- 
simple,  and  possessed  the  lands  and  tenements, 
with  the  appurtenances,  specified  in  the  said 
declaration  of  the  said  James  Jackson.  And 
being  so  seized  and  posvsessed,  did  afterwards, 
to  wit,  on  the  thirtieth  day  of  November,  1776, 
at  Hyde,  in  the  county  palatine  of  Chester, 
in  the  kingdom  of  Great  Britain,  maJce  and 
publish,  in  due  form  of  law  to  pajss  real  estate, 
his  last  will  and  testament,  and  did  thereby  de- 
vise unto  his  grand  nephew^s,  the  said  George 
Clarke,  the  defendant  in  the  said  declaration 
named,  and  Edward  Clarke,  and  to  their  heirs 
and  assigns,  as  tenants  in  common,  and  not  as 
joint  tenants,  the  lands  and  tenements  in  the 
said  declaration  specified  with  the  appurtenan- 
ces. And  the  iurors  aforesaid,  upon  their  oath 
aforesaid,  furtner  say,  that  the  said  George 
Clarke,  late  secretary  as  aforesaid,  afterwards, 
to  wit,  on  the  tenth  aay  of  December,  1776,  at 
Hyde  aforesaid,  in  the  said  county  palatine  of 
Chester,  in  the  said  kingdom  of  Great  Britain, 
died  so  seized  and  possessed  as  aforesaid, 
and  without  having  altered  or  revoked  his 
5*]  said  last  w^ill  and  *testament.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  upon  the  death  of  the  said 
George  Clarke,  late  secretary  as  aforesaid, 
the  said  George  Clarke,  the  said  defendant, 
and  the  said  Edward  Clarke,  claiming  under 
the  said  last  will  and  testament,  entered  upon 
and  became  possessed  of  the  said  lands  and 
tenements,  with  the  appurtenances,  in  the  said 
declaration  specified.  And  the  said  George 
Clarke,  the  said  defendant,  and  the  said  Ed- 
ward Clarke,  being  actually  possessed  of  the 
said  lands  and  tenements,  with  the  appurtenan- 
ces, in  the  said  declaration  specified,  as  under 
the  said  last  will  and  testament,  the  said  Ed- 
ward Clark  did  afterwards,  to  wit,  on  the  twen- 
ty-third day  of  December,  1791,  by  a  deed  of 
bargain  and  sale,  duly  executed,  grant,  bar- 
gain and  sell,  for  a  valuable  consideration,  to 
the  said  George  Clarke,  the  said  defendant, 
and  his  heirs,  one  equal  moiety  of  the  said 
lands  and  tenements,  with  the  appurtenances, 
in  the  said  declaration  specified,  and  all  the  es- 
tate and  interest  of  the  said  Edward  Clarke,  in 
and  to  the  said  lands  and  tenements  last  afore- 
said, with  the  appurtenances,  to  have  and  to 
hold  the  same  to  the  said  George  Clarke,  the 
said  defendant,  his  heirs  and  assigns;  by  reason 
whereof  the  said  George  Clarke,  the  said  de- 
fendant, entered  upon,  and  became,  and  was 
actually  possessed  of,  the  said  lands  and  tene- 
ments, with  the  appurtenances,  in  the  said  dec- 
laration specified,  claiming  to  be  seized  thereof 
in  fee-simple,  and  so  continued  until  the  entry 
of  the  people  of  the  state  of  New  York,  here- 
after mentioned.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  say,  that  the 
6*1  said  George  Clarke,  *late  secretary  as  afore- 
saia,  was  born  in  the  city  of  New  York,  in  the 
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late  colony,  now  state  of  New  York,  and  that 
in  the  year  1738  he  went  to  that  part  of  Qmi 
Britain  called  England,  and  thenceforth  con- 
tinued to  live  and  reside  there  on  his  familj 
estate,  until  and  at  the  time  when  he  made  and 
published  his  said  last  will  and  testament,  and 
ever  after,  and  until  and  at  the  time  of  his 
death.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say,  that  on  the  fourth  day  of 
July,  in  the  year  1776,  the  late  colony  of  Sew 
York,  together  with  the  other  colonies  of  Great 
Britain  m  North  America,  now  called  the 
United  States  of  America,  declared  themselves 
free  and  independent  states,  and  that  from  tliat 
dav  to  the  first  day  of  September,  in  the  ym 
1783,  the  said  United  States  and  the  citizens 
thereof,  were  at  open  and  public  war  with  the 
King  of  Great  Britain  and  his  subjects.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  the  said  George  Clarke,  the 
said  defendant,  was  bom  in  England  on  the 
twenty-eighth  day  of  April,  in  the  year  1768. 
And  that  the  said  Edward  Clarke  was  bom  in 
England  on  the  twenty-eighth  day  of  Novem- 
ber, in  the  year  of  our  Lord  1770.  And  that 
the  9aid  George  Clarke,  the  said  defendant, 
and  the  said  Eaward  Clarke,  were  bom  British 
subjects. 

And  the  jurors  aforesaid,  on  their  oath  afore- 
said, farther  say,  that  the  said  George  Clarke, 
late  secretary  as  aforesaid,  died  without  issue, 
and  that  at  the  time  of  his  death  one  Geor<re 
Hyde  Clarke  was  his  nephew;  and  that  the 
said  George  Hyde  Clarke,  if  he  is  capable  of  in 
heriting  the  real  estate  of  the  said  *George  [*7 
Clarke,  late  secretary  as  aforesaid,  within  the 
state  of  New  York,  is  the  heir  at  law  of  the 
said  Gkorge  Clarke,  late  secretary  as  aforesaid; 
and  that  the  said  George  Hyde  Clarke  was 
born  in  Great  Britain  before  the  fourth  day  of 
July,  in  the  year  1776,  and  hath  ever  since  re 
sided,  and  still  doth  reside,  in  Great  Britain, 
and  is  still  living;  and  that  no  other  person 
than  the  said  George  Hyde  Clarke  is,  or  can  be, 
the  heir  at  law  of  tne  said  George  Clarke,  late 
secretary  as  aforesaid;  and  that  the  said  George 
Hyde  Clarke  is  capable  of  inheriting  the  real  t^- 
tate  of  the  said  George  Clarke,  late  secretary  as 
aforesaid,  within  the  state  of  New  York,  un- 
less he  is  incapable  of  inheriting  such  real  es- 
tate, by  reason  of  his  having  been  bom,  and 
having  resided  in  Great  Britain,  as  aforesaid. 
And  the  jurors  aforesaid,  on  their  oath  afore- 
said, further  say,  that  on  the  eighth  day  of 
Febmary,  in  the  year  1791,  the  said  George 
Clarke,  the  said  defendant,  caused  to  be  pn'- 
sented  to  the  legislature  of  the  state  of  New 
York,  a  petition,  in  the  words  following,  to 
wit: 

To  the  honorable,  the  Senate  and  the  Assem- 
bly of  the  state  of  New  York,  in  legislature 
convened :  The  petition  of  George  Clarke  hum- 
bly showeth,  that  your  petitioner  was  bora  in 
England,  and  is  great  grandson  of  George 
Clarke,  formerly  Lieutenant-Governor  of  New 
York;  that  he  resided  in  the  city  of  New  York 
for  about  a  year  preceding  the  month  of  October 
last,  with  intention,  at  the  end  of  two  years,  to 
have  been  naturalized  under  the  statute  of  the 
United  States;  that  he  was  unexpectedly  called 
abroad  on  important  business,  but  expects  to 
return  in  the  course  of  the  *ensuing  sum-  [*8 
mer :  and  as  his  naturalization  must  now  be  un- 
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iivoidably  suspended,  to  the  great  embarrass- 
ment of'  liis  affairs,  your  petitioner  humbly 
prays  that  his  name  may  be  inserted  in  the  bill 
now  before  the  honorable,  the  legislature,  to 
jrrant  a  similar  privilege  of  holding  lands  with- 
in this  state,  notwithstanding  the  want  of  nat- 
uralization, and  your  petitioner  shall  ever 
pray.  &c.  GfiORGE  CLARKE, 

By  GoLDSB.  Banyar,  and  Jas.  Duane, 

his  attorneys. 
And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say,  that  on  the  twenty-sec- 
ond day  of  March,  in  the  year  1791,  an  act  was 
passed  by  the  legislature  of  the  state  of  New 
York,  in  the  wonls  following,  to  wit:  "An  act 
to  enable  Francois  Chrlstophe  Mantel,  and  the 
!<everal  other  persons  therein  named,  to  pur- 
<>hase  and  hold  real  estates  within  this  state. 
Be  it  enacted  by  the  people  of  the  state  of  New 
York,  represented  in  Senate  and  Assembly,  and 
it  is  hereby  enacted  by  the  authority  of  the 
Maine,  that  it  shall  and  may  be  lawful  for  Fran- 
<*()is  Chrlstophe  Mantel,  Samuel  Clows,  Jun., 
Samuel  Richardet,  William  Robert  O'llara,  Eric 
Olad.  George  TurnbuU,  Thomas  Mounsey,  and 
Jan  Bamhard.  respectively,  to  purchase  lands, 
tenements  and  hereditaments  within  this  state, 
and  to  have  and  to  hold  the  same  to  them  res- 
jx-ctively,  and  their  respective  heirs  and  assigns, 
forever,  as  fully  to  all  intents  and  purposas  as 
any  natural  born  citizen  may  or  can  do.  any 
law,  usage  or  custom  to  the  contrary  notwith- 
standing. And  be  it  further  enacted  by  the 
O*]  authority  aforesaid,  that  it  *shall  and  ui:iy 
he  lawful  for  George  Clarke,  who  is  great 
grandson  of  George  Ciarke, formerly Lieutenant- 
<jovemor  of  New  York,  to  purchase  any  lands, 
tenements  or  hereditaments  within  this  state, 
•and  to  have  and  to  hold  the  same,  and  all  other 
binds,  tenements  and  hereditaments  which  he 
may  now  be  entitled  to  within  this  state,  by 
purchase  or  descent,  to  him,  the  said  George 
('larke  first  above  named,  his  heirs  and  assigns, 
to  his  and  their  own  proper  use  and  behoof 
forever,  and  to  sell  and  dispose  of  the  same,  or 
any  part  thereof,  as  fully,  to  all  intents  and 
purposes,  as  any  natural  born  citizen  may  or 
can  do,  any  law,  usage-  or  custom  to  the  con- 
trary notwithstanding."  And  the  jurors  afore- 
"wid,  on  their  oath  aforesaid,  further  say.  that 
the  said  George  Clarke,  the  said  defendant,  and 
the  said  George  Clarke,great  grandson  of  George 
Clarke,  formerly  Lieutenant-Governor  of  New 
York,  mentioned  in  the  said  act,  is  one  and  the 
same  i)er8on.  And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  further  say,  that  on  the  first  day 
of  May.  in  the  year  1810,  the  said  George  Clarke, 
the  said  defendant,  was  in  the  actual  possession 
and  occupation  of  the  said  lands  and  tenements, 
in  the  said  declaration  specified,  with  the  ap- 
purtenances, and  that  on  the  day  and  year  last 
^iforesaid,  the  said  people  of  the  state  of  New 
York,  lessors  of  the  said  James  Jackson,  entered 
into  the  said  tenements,  with  the  appurtenan- 
<\^,  and  from  thence  put  out  and  removed  the 
hi<  aforesaid  George  Clarke,  and  were  seized 
thereof  as  the  law  requires;  and  being  so  seized 
thereof,  the  said  people,  on  the  day  and  year 
last  aforesaid,  demised  to  the  said  James  Jack- 
10*]  son  the  *tenements  aforesaid,  with  the 
appurtenances,  to  have  and  to  hold  to  the  said 
James  Jackson,  and  his  assigns,  from  the  said 
firnt  day  of  May  then  last  past,  until  the  full  end 

Wheat.  8.  U.  S.,  Book  4. 


and  term  of  twenty-one  years  from  thence  next 
ensuing,  and  fully  to  be  complete  and  ended, 
in  the  manner  in  which  the  said  demise  is  set 
forth  in  the  said  declaration  of  the  said  James 
Jackson.  By  virtue  of  which  said  demise,  the 
said  James  Jackson  entered  into  the  said  lands 
and  tenements,  with  the  appurtenances,  and 
was  thereof  possessed ;  and  he  being  so  posses- 
sed thereof,  the  said  George  Clarke,  the  said  de 
fendant,  afterwards,  to  wit,  on  the  tenth  day  of 
May,  in  the  year  last  aforesaid,  with  force  and 
arms,  4&c.,  entered  into  the  said  tenements, 
with  the  appurtenances,  which  had  been  de- 
mised to  the  said  James  Jackson  as  aforesaid, 
and  ejected,  expelled  and  amoved  the  said 
James  Jackson  from  his  said  passession,  as  the 
said  James  Jackson  hath  above  complained 
against  the  l&st  aforesaid  George  Clarke. 

And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  sav,  that  at  the  time  of  the 
commencement  of  this  action,  the  tenements 
aforesaid,  in  the  said  declaration  specified, 
were,  and  ever  since  have  been,  and  yet  are,  of 
a  value  exceeding  the  sum  of  five  hundred  dol- 
lars, exclusive  of  all  costs  and  expenses.  And 
the  jurors  aforesaid,  on  their  oath  aforesaid, 
fuither  say,  that  the  said  James  Jackson,  at  the 
time  of  the  commencement  of  this  action,  was, 
and  yet  is  a  citizen  of  the  state  of  New  York, 
in  the  United  St-^ttes  of  America.  And  that  at  the 
time  of  the  commencement  of  this  action,  the 
said  Gkjorge  Clarke,  the  said  defendant,  in  the 
said  declaration  named,  *was  and  yet  is  a  [*  1 1 
««ubject  of  the  King  of  the  United  Kingdom  of 
Great  Britain  and  Ireland.  But  whether 
upon  the  whole  matter  aforesaid,  by  the 
jurors  aforesaid,  in  manner  aforesaid  found, 
the  said  George  Clarke,  the  said  defend- 
ant, is  guilty  of  the  trespass  and  eject- 
ment above  mentioned,  the  said  jurors  are  en- 
tirely ignorant,  and  ^pray  the  advice  of  the 
court  thereon.  And  if  it  shall  appear  to  this 
court  that  the  last  aforesaid  George  Clarke,  in 
construction  of  law,  is  guilty  of  the  trespass  and 
ejectment  above  mentioned,  then  the  said  ju- 
rors say  upon  their  oath  that  the  last  aforesaid 
George  Clarke  is  gjuiltv  of  the  trespass  and 
ejectment  in  the  said  declaration  of  the  said 
James  Jackson  mentioned,  in  manner  and  form 
as  the  said  James  Jackson  hath  above  in  his 
said  declaration  complained.  And  thev  assess 
the  damages  which  the  said  James  Jackson 
hath  sustained  by  reason  of  the  said  trespass 
and  ejectment,  besides  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  at 
six  cents,  and  for  his  said  costs  and  charges  at 
six  cents.  And  if  it  shall  appear  to  the  court, 
that  the  last  aforesaid  George  Clarke  is  not 
guilty  of  the  said  trespass  ana  ejecment,  then 
the  said  jurors  say  upon  their  oath  that  the 
last  aforesaid  George  Clarke  is  not  guilty  there- 
of, in  manner  and  lorm  as  he  hath  above  in  his 
plea  alleged. 

On  the  foregoing  special  verdict,  judgment 
was  rendered  for  the  defendant,  George  Clarke, 
by  the  Circuit  Court,  to  reverse  which,  this 
writ  of  error  was  brought. 

Mr.  C/iatnplin,  for  the  plaintiff  in  error,  made 
the  following  points,  and  cited  the  authorities 
in  the  margin:  *1.  That  Secretary  [*12 
George  Clarke,  at  the  time  of  his  death,  was 
an  alien  enemy,  and  there  being  at  that  time  no 
statute  of  wills  in  force  in  the  state  of  New 
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York,  the  people  of  the  8tat«,  at  his  death,  be- 
came seized  of  the  premises.  *  2.  That  Secre- 
tary George  Clarke,  beiDS  an  alien  enemy,  had 
no  power  to  make  a  valid  will,  or  alien  his  es- 
tate in  any  manner  whatever.*  8.  His  will  be- 
ing void,  and  George  Hyde  Clarke  being  an 
alien  enemy,  took  nothing  by  •  descent.  4. 
That,  after  the  death  of  Secretary  George 
Clarke,  there  was  no  person  competent  to  take 
the  premises  by  inheritance  or  devise,  whereby 
the  people  of  the  state  of  New  York,  at  his 
death,  became  ipkt  facto  possessed  thereof, 
without  office  found. 

Mr.  D.  B.  Ogden,  contra,  was  stopped  by  the 
court. 

Marshall,  Ch.  /.,  delivered  the  opinion  of 
the  court,  that  every  question  arising  in  the 
cause  had  been  settled  by  former  decisions. 

Judgment  affinned mth  costs.* 


[prize.] 

THE  FRIENDSCHAFT. 
WraK  ET  AL.,  Claimants. 

Informal  and  imperfect  proceedings  in  the  Di»- 
trict  Cburt  corrected  and  explained  in  the  Circuit 
Court. 

A  bill  of  ladlnff,  consigninar  the  goods  to  a  neutraU 
but  unaccompanied  by  an  Invoice  or  letter  of  ad- 
vice, is  not  sufBcient  evidence  to  entitle  the  claim- 
ant to  restitution  :  but  is  sufficient  to  lay  a  founda- 
tion for  the  introduction  of  further  proof. 

The  fact  of  invoices  and  letters  of  advice  not  bc^ 
ing  found  on  board,  may  induce  a  suspicion  that 
papers  have  been  spoliated.  But  even  if  it  were 
pi'oved  that  an  enemy  master,  carrying  a  cargo 
chiefly  hostile*  had  thrown  papers  overboard,  a 
neutral  claimant,  to  whom^o  fraud  is  imputable, 


ought  not  thereby  to  be  precluded  from  further 
proof. 

♦The  native  character  does  not  revert,  by  a  [•IS- 
mere  return  to  his  native  country,  of  a  merchant^ 
who  is  domiciled  in  a  neutral  country  at  the  time 
of  capture ;  who  afterwards  leaves  his  commerciai 
establishment  in  the  neutral  coun^*y  to  be  conduct- 
ed by  his  clerks  in  his  absence ;  who  visits  his  nat- 
ive country  merely  on  mercantile  business,  and 
intends  to  return  to  his  adopted  country.  Under 
these  circumstances,  the  neutral  domicile  still  con- 
tinues. 

British  subjects  rentdent  in  Portugal  (thouirh  en- 
titled to  great  privileges),  do  not  retain  their  native 
character,  but  acquire  that  of  the  country  where 
they  reside  and  carry  on  their  trade. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  North  Carolina. 

The  brie  Friendchaft  was  captured  on  a  voy- 
age from  London  to  Lislwn,  by  the  privateer 
Herald,  and  brought  into  Cape  Fear,  in  North 
Carolina,  where  the  vessel  and  cargo  were  libel- 
ed, in  July,  1814,  as  prize  of  war.    The  com- 
mercial aient  of  His  Royal  Highness  the  Prince 
Regent  of  Portugal,  interposed  a  claim  to  sever- 
al packages,   parts  of  the  said  cargo,  on  behalf 
of  the  respective  owners,  whom  he  averred  to 
be  Portuguese  subjects  and  merchants  residing 
in  Portugal.    The  cargo  consisted  of  many  diP 
ferent  shipments.     Mast  of  them  were  accom- 
panied with  bills  of  lading,  directing  a  delivery 
to  shipper  or  order.     Of  these  a  few  were  spe- 
cially indorsed.  (Generally,  however,  they  ^were 
without    indorsements,    or    with    blank     in- 
dorsements only.     A  few  shipments  were  ac- 
compained  with  bills  of  lading,  deliverable  to 
persons  in  Lisbon,  specially  named  in  the  bills. 

Very  few  were  accompanied  with  letters  or 
invoices.  These,  it  was  alleged  in  the  claim, 
had  probably  been  sent  by  the  regular  packet. 

In  Au^ist,  1814,  the  District  Court  pro- 
nounced Its  *8entence,  condemning  as  [*10 
prize  of  war  "  all  that  part  of  the  cargo  for 
which  no  claim  had  been  put  in,"  and  "all 


1.— Dawson  v.  Godfrey,  4  Hall.  Cowp.  208;  Vattel, 
L.,  8  Cranch,  321;  Gardner  v.  Wade,  ch.  6,  s.  7;  2 
Mass.  Rep.  244.  Campbell  v. . 

2.-6  Bac.  Abr.  Tit.  WIU.  B.  490;  7  Co.  Kep.  38;  1 
BL  Com.  872. 

3.— In  the  oaae  of  M'l  lvalue  v.  Coze's  lessee  (4 
Cranch,  209),  the  court  determined  that  a  person 
born  in  the  colony  of  New  Jersey,  before  the  dec- 
laration of  Independence,  and  re^idinv  there  until 
1777,  but  who  then  Joined  the  British  army,  and 
ever  ^ce  adhered  to  the  British  grovemmont,  has 
a  riflrht  to  take  lands  by  descent  In  the  state  of  New 
13*j  Jersey.  But  in  ^Dawson's  lessee  v.  Godfrey 
(4  Cranch,  821).  it  was  held  that  a  person  bom  in  Eug- 
land  before  the  declaration  of  independence,  and 
who  always  resided  there,  and  never  was  in  the 
United  States,  could  not  take  lands  in  Maryland  by 
descent. 

And  in  the  case  of  Smith  v.  The  State  of  Maryland 
(4  Cranch,  286),  it  was  determined  that  by  the  acts  of 
Maryland,  1780,  ch.  46  and  4fl,  the  equitable  interests 
of  British  subjects  in  lands  were  confiscated,  and 
vested  in  the  state,  without  office  found,  prior  to 
the  treaty  of  peace  ol  1788,  so  that  the  British  cttUui 
que  trust  was  not  protected  by  the  stipulation  in 
that  treaty,  against  future  confiscations,  nor  by  the 
stipulation  in  the  9th  article  of  the  treaty  of  1794, 
securlnff  to  British  subjects,  who  then  held  lands 
in  this  country,  the  right  to  continue  to  hold 
them. 

In  the  Supreme  Court  of  New  York  It  has  been 
held  that  where  a  married  woman  was  a  subject 
of  Great  Britain  before  the  revolution,  and  always 
crintinued  i^uc>h,  but  her  husband  resided  in  this 
country  both  before  and  after  that  period,  she  was 
entitled  to  dower  out  of  those  lands  of  which  he 
was  seized  l>eforethc  revolution,  but  not  of  those 
of  which  he  was  subfiequently  seizod.  Kelly  v.  Har- 
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risen,  2  Johns.  Cas.,  29.  The  same  court  has  also  de> 
tormined,  that  where  a  British  subject  died  seized 
of  lands  in  the  state  in  1762,  leavinir  dau^bt4»ni  in 
Engrland,  who  married  British  subjects,  ana  neither 
they  nor  their  wives  were  citizens  of  the  United 
4States;even  if  the  marriaireB  were  subsequent  to 
the  revolution,  such  marriaires  would  not  impair 
the  ritfhts  of  the  wives,  nor  prevent  the  full  enjov- 
ment  of  the  property  accordingr  to  the  laws  of  the 
marria^re  state,  especially  after  the  pro%^ision  in 
the  9th  article  of  the  treaty  of  vnH.  The  court  seem- 
ed also  to  think  that  where  the  title  to  land  in  the 
state  was  acquired  by  a  British  subject  prior  to  the 
revoi  ution.the  riffht  of  such  British  subject  to  trans- 
mit the  same  bv  descent,  to  an  heir  in  es»e  at  the  time 
of  the  revolution,  continued  unaltered  and  uiilin> 
paired  ;  the  case  of  a  revolution  or  division  of  an 
empire  being  an  exception  to  the  greneral  rule  of 
laWf  that  an  alien  can  not  take  by  descent.  Jackson 
V.  Lunn,  8  Johns.  Cas.  109.  See  alsoJacJteion  v. 
Writfht,  4  Johns.  K.  75.  The  treatv  of  1794  re!at€«> 
onlv  to  lands  then  *held  by  British  subjects  L*14 
and  not  to  any  after-acquired  lands.  Jackaon  v. 
Decker.  11  Johns  R.  418, 4Sa. 

In  the  case  of  Fairfax's  devisee  v.  Hunter'a  leis- 
see,  7  Cranch,  OOB,  and  ante  Vol.  I.,  p.  804,  It  was  ad- 
Judged,  1st.  That  an  alien  enemy  may  take  hy  pur- 
chase, though  not  by  descent;  and  that,  whether 
the  purchase  be  by  grantor  by  devise.  2d.  That  the 
title  thus  acquired  by  an  alien  enemy  is  not  de- 
vested until  otflce  found.  3d.  That  whether  the 
treaty  of  peace  of  1783,  declaring  that  no  future 
confiscations  should  be  made,  protects  from  for- 
feiture, under  the  municipal  laws  respecting  alien- 
age, lands  held  by  British  subjects  at  the  time  of  it.* 
ratification,  or  not,  vet  that  the  9th  article  of  the 
treaty  of  1794  completely  protected  the  title  of  a 
British  devisee,  wnose  estate  had  not  been  previ- 
ously devested  by  an  Inquest  of  office,  or  some 
equivalent  proceeding. 
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that  part  of  the  cargo  which  was  shipped,  as 
evidenced  by  bills  of  lading,  either  without  in- 
dorsement or  with  blank  indorsements,  and  not 
accompanied  by  letter  or  invoice,  viz. : 

And  that  part  appearing  by  the  bill  of  lading 
to  consist  of  forty  bales  of  goods  shipped  by 
Moreira,  Vieira,  and  Machado.  Further  proof 
was  ordered  witii  respect  to  the  residue  of  the 
car;^  and  the  vessel. 

From  this  sentence  the  claimants  appealed  to 
the  Circuit  Court.  That  court,  in  May,  1815, 
dismissed  so  much  of  the  appeal  as  respected 
the  brig,  and  that  part  of  the  cargo  in  respect 
to  which  further  proof  was  ordered,  as  having 
been  improvidently  allowed  before  a  final  sen- 
tence, and  affirmed  the  residue  of  the  decree, 
except  in  regard  to  the  forty  bales  shipped  by 
>rr)reira,  Vieira,  and  Machado,  with  respect  to 
which  further  proof  was  directed,  to  establish 
the  right  of  Francis  Jose  Moreira  to  restitution 
of  one-third  part  thereof. 

In  April,  1816,  further  proof  was  exhibited 
to  the  District  Court,  in  support  of  the  claim 
for  the  parts  of  the  cargo  comprehended  in  the 
bills  of  lading  numbered  108. 109, 141, 122,  118, 
which  bills  being  deliverable  to  merchants  re- 
ading in  Lisbon,  whose  names  were  expressed 
therein,  were  not  indorsed.  The  further  proof 
was  deemed  sufficient,  and  restitution  was  or- 
dered. The  vessel  and  the  residue  of  the  cargo 
were  condemned  as  prize  of  war. 

From  so  much  of  this  sentence  as  awarded 
17*]  rastitution,  *the  captors  appealed;  and 
m  May,  1816,  the  Circuit  Court  decreed  as  fol- 
lows: "This  court  being  of  opinion  that  the 
former  sentence  of  the  District  Court,  affirmed 
by  the  sentence  of  this  court,  renderecl  in  May 
term,  in  the  year  1815.  having  been  left  imper- 
fect by  omitting  to  recite  the  particular  chums 
intended  to  be  involved  in  the  condemnation 
prcmounced  in  the  District  Court  in  terms  of 
general  description ;  and  being  also  of  opinion 
that  the  words  '  all  that  part  of  the  car^  which 
was  shipped  as  evidenced,  by  bills  oi  lading, 
either  without  indorsement  or  with  blank  in- 
dorsements, and  not  accompanied  with  letter  or 
invoice,'  could  be  intended  for  those  bills  only 
which  were  to  shipper  or  order,  and  not  to 
those  addressed  to  consignee  named  in  the  bill 
itdelf,  is  of  opinion  that  there  is  no  error  in  the 
sentence  of  the  District  Court,  and  doth  affirm 
the  same/' 

From  this  decree  the  captors  appealed  to  this 
court.  On  the  interposition  of  this  appeal,  the 
Circuit  Court  ordered  that  Joseph  Winn,  a 
Brilish-bom  subject,  resident  in  Portugal,  in 
whose  behalf  a  claim  was,  filed  to  No.  118, 
should  be  permitt^  to  offer  further  proof  to  the 
Supreme  Court,  to  be  admitted  or  rejected  by 
that  court. 

Mr.  Wheattm,  for  the  appellants  and  captors. 
1.  The  decrees  of  the  District  Court, of  August, 
1«14,  and  of  the  Circuit  Court,  of  May,  1815, 
^ere  final  and  conclusive,  and  ought  to  have 
precluded  the  District  Court  from  subsequently 
allowing  further  proof  as  to  these  five  claims. 
The  terms  of  general  description,  which  are 
18*]  ♦used  by  the  judge  of  the  District  Court, 
are  ec^uivalent  to  a  particular  designation  of 
the  claims  intended  to  be  condemned.  "All 
that  part  of  the  cargo  which  was  shipped  as 
evidenced  by  bills  of  lading,  either  without 
indorsement  or  with  blank  indorsements,  and 
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not  accompanied  with  letter  or  invoice,  "  is  as 
effectually  condemned  by  the  sentence  as  if 
the  particular  portions  of  the  cargo  thus  docu- 
mented had  been  specifically  enumerated.  The 
portions  now  claimed  were  shipped  as  evidenced 
by  bills  of  lading,  either  without  indorsement 
or  with  blank  indorsements,  and  not  accom- 
panied with  letter  or  invoice.  Consequently, 
they  were  included  in  the  condemnation  by  the 
District  Court,  which  became  final  and  con- 
clusive upon  the  parties,  by  the  decree  of  the 
Circuit  Court  rendered  at  May  term,  1815, 
affirming  that  of  the  District  Court,  and  from 
which  no  appeal  was  entered.  The  subsequent 
proceedings,  by  which  the  District  Court  ad- 
mitted the  claimants  to  further  proof,  were, 
therefore,  coram  rwn  judke,  and  utterly  null 
and  void.  These  branches  of  the  cause  were 
completely  extinct,  and  could  not  be  revived  in 
any  court.  2.  And  can  this  court  have  the 
least  doubt  of  the  justice  and  legality  of  this 
decree  of  the  District  Court,  as  thus  under- 
stood and  explained  ?  Is  it  possible  that  it  is 
come  to  this,  that  in  a  court  of  prize,  a  mere 
bill  of  lading  to  A.  B.  or  assigns,  unsupported 
by  any  other  documentary  evidence  found  on 
board,  or  by  the  oath  of  the  master,  shall  be 
regarded  as  sufficient,  even  to  entitle  the  party 
to  further  proof?  If  goods  shipped  in  the  enemy  s 
coimtry  can  pass  *the  seas  under  so  thin  a  [*r9 
veil  as  this,  the  defects  of  which  may  afterwards 
be  supplied  by  fabricated  proofs,  what  security 
is  there  for  belligerent  rights  ?  To  what  cause 
are  we  to  attribute  a  transaction  so  unusual  and 
irregular  in  commerce,  but  to  the  desire  of  the 
British  shippers  and  owners  to  retain  in  their 
own  hands  the  double  power  of  stopping  the 
goods  in  transitu  and  of  enabling  the  con- 
signees to  claim  them  in  the  prize  court  in  case 
of  capture  ?  If  this  practice  be  tolerated  by  the 
court,  the  enemy  shipper  need  resort  to  no 
complicated  machinery  of  fraud  in  order  to 
cover  his  propertv.  He  need  do  no  more  than 
put  on  board  a  bill  of  lading,  unaccompanied 
by  any  invoice  of  the  goods,  or  letter  of  advice 
showing  in  whom  the  property  vests.  In  case 
of  capture,  nothing  more  will  be  necessary  than 
to  enter  a  claim  in  the  name  of  the  neutral  con- 
signee, and  to  demand  an  order  for  further 
proof,  and  under  that  order  to  ransack  the  great 
offlcinafraudis  to  find  the  instruments  of  forgery 
and  perjury;  the  aid  of  which  will  not  become 
necessary,  in  case  the  shipment,  thus  made, 
escapes  the  vigilance  and  activity  of  the  bellig- 
erent cruisers.  Should  they  thus  escape,  the 
goods  will  be  sold  on  account  of  the  enemy 
shipper,  and  the  proceeds  of  the  sale  will  be 
remitted  to  him  again  by  the  same  process;  and 
thus  the  whole  of  the  enemy's  trade  may  be 
effectually  screened  from  the  perils  of  war.  A 
bill  of  lading  is  an  instrument  too  easily  fabri- 
cated to  permit  a  court  of  prize  to  consider  it 
alone  as  furnishing  any  proof  (even  pre- 
sumptive) of  property  in  the  consignee. 
Whether  the  goods  had  been  previously  ordered 
by  the  Portuguese  *consignee,  or  sent  by  [*20 
the  British  shipper  for  sale  on  his  own  account, 
they  would  equally  have  been  accompanied  by 
the  same  document,  wliich  is  equivalent  to  no 
evidence  whatever  of  proprietary  interest  found 
on  board.  Unless  some  such  evidence  be  found 
on  board,  or  a  foundation  be  laid  by  the  pre- 
paratory examinations  of  the  capturea  crew,  to 
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let  the  claimanls  into  further  proof,  the  neces- 
sary simplicity  of  the  prize  proceedings  forbids 
a  resort  to  extraneous  testimony :  and,  as  that 
originally  before  the  court  is  insufficient  to 
entitle  the  party  to  restitution,  condemnation 
.  must  ensue.  Not  only  are  the  bills  of  lading 
unaccompanied  by  invoices  and  letters  of  ad- 
vice, but  they  do  not  express  the  shipment  to 
\h}  "for  account  and  risk"  of  the  consignees; 
and  the  freight  is  payable  in  Loudon,  and,  of 
coarse,  by  the  consignors.  These  circumstances 
distinguish  this  case  from  all  those  cases  in 
which  it  has  been  determined  (under  the  mu- 
nicipal law)  that  a  bill  of  lading,  expressing 
the  shipment  to  be  for  account  and  risk  of  the 
consignee  or  his  assigns,  vesta  the  property  in 
him,  subject  only  to  the  right  of  stoppage  in 
transitu;  and  the  same  circumstances  liken  it 
to  those  where  the  obligation  on  the  part  of  the 
consignor  to  pay  the  freight  was  held  to  author- 
ize him  to  bring  an  action  against  the  carrier 
master  for  the  goods,  notwithstanding  the  form 
of  the  bill  of  lading.'  It  is  wholly  incredible 
that  the  letters  and  invoices  which  ought  to 
have  accompanied  these  shipments  were  sent 
by  the  Lisbon  packet  (as  suggested),  since, 
al*]  *though  duplicates  of  such  papers  may 
be  sent,  and  frequently  are  sent,  by  convey- 
ances other  than  that  of  the  ship  in  which  the 
gooils  are  transported,  yet  it  is  unusual  and 
mercantilely  irregular  not  to  send  the  originals 
with  tlie  goods.  The  invoices  arc,  by  the 
revenue  laws  of  most,  if  not  all  countries,  in- 
dispensably necessary  to  enter  the  goods  at  the 
custom-house,  avoiding  the  inconvenience  of 
unpacking  and  valuing  them.  These  papers 
are  required  by  the  law  of  nations,  and  the  prize 
code  of  every  country,  to  accompany  the  bill 
of  lading,  in  order  to  fortify  and  conUrm  it. 
The  al)sence  of  them  does  not,  indeed,  in  all 
cases,  furnish  a  substantive  ground  of  con- 
demnation, and  exclude  the  party  from  further 
proof.  But  in  order  to  avoid  this  consequence 
there  must  be  some  favorable  presumption 
raised  by  the  circumstances  of  the  case,  and  the 
nature  of  the  documentary  evidence  found  on 
l)oard.  This  presumption  cannot  exist  in  the 
case  of  a  shipment  in  the  enemy's  country,  of 
goods,  the  growth  or  manufacture  of  that  coun- 
try, under  a  bill  of  lading,  unsupported  by  the 
oath  of  the  master,  and  unaccompanied  by  any 
invoice,  letter  of  advice,  or  other  document 
whatever.  The  privilege  of  further  proof  is 
imparted  under  the  sound  discretion  of  the 
court,  where  foundation  is  laid  for  it,  by  the 
papers  found  on  board,  and  the  depositions  of 
the  captured  persons.  Neither  the  documentary 
evidence  nor  the  examinations  in  prepavatorto 
afford  any  foundation  for  it  in  the  present  case; 
since  they  do  not  furnish  any.  the  slightest 
reason  for  believing,  that  it  belongs  as  claimed. 
22*]  The  court  would  be  *opening  a  wide 
door  for  fraud  were  it  to  extend  the  privilege 
of  further  proof  in  such  a  case,  which  is  neither 
one  of  honest  ignorance  or  mistake.  It  is  im- 
]K)ssible  that  the  parties  should  have  been  ignor- 
imt  of  what  both  the  usage  of  trade  and  the 
practice  of  prize  courts  require.  It  is  impos- 
sible that  they  should  have  omitted  by  mistake 
what    could   not  have  been  omitted  but  by 
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design.  The  ancient  French  prize  law,  and 
tl^p  prize  regulations  of  many  other  countries, 
do  absolutely  exclude  further  proof,  and  con- 
demn, or  restore,  upon  the  original  evidence 
only.  If,  by  the  more  mitigated  practice  which 
this  court  has  adopted,  further  proof  be  som«'- 
times  allowed,  it  is  not  as  of  strict  right,  but  of 
equitable  indulgence,  where  the  circumstances 
of  the  case  lay  a  foundation  for  it,  and  the 
claimants  do  not  forfeit  the  privilege  by  their 
own  misconduct.  3.  No  additional  further 
proof  ought  to  be  admitted  in  this  court,  under 
the  special  orders  of  the  Circuit  Court,  in  thi» 
claim  of  Mr.  Winn,  giving  him  liberty  to  pro- 
duce still  further  proof  (in  addition  to  the  further 
proof  exhibited  to  the  District  Court)  in  this 
court, to  be  admitted  or  rejected,  at  the  dtscretidn 
of  the  court.  It  is  a  settled  principle  of  practice 
that  further  proof  cannot  be  introduced  in  this 
court,  unless,  under  the  circumstances  of  the 
case,  it  ought  to  have  been  ordered  in  the  court 
below.  Such  is  the  limitation  to  the  admission 
of  further  proof  in  the  appellate  tribunal,  which 
has  been  e.stablished  by  the  lords  of  appeal  in 
England  and  adopted  by  this  court.  If,  as  has 
been  contended,  further  proof  ought  not  to 
*have  been  admitted  in  the  District  Court, [♦28 
the  consequence  follows  tliat  it  ought  not  to  Ik- 
admitted  here.  Bui  the  lapse  of  time  alone 
ought  to  preclude  the  claimants  from  this  in- 
dulgence. They  were  fullv  apprised  of  the 
nature  of  the  proof  which  their  case  required : 
they  had  it  in  their  power  to  produce  it;  and, 
after  two  years  have  elapsed,  the  necessity  of 
suppressing  the  frauds  which  might  be  conse- 
quent upon  such  excess  of  indulgence,  demands 
that  the  court  should  reject  the  additional 
further  proof  now  offered  by  them.*  Mr.  Winn's 
claim  ought  to  be  rejected,  because,  supposing 
his  propnetary  interest  to  be  made  out  ever  m> 
clearly,  he  is  a  British-bom  subject,  who  offers 
a  claim  upon  the  ground  of  his  being  a  resident 
merchant  of  Portugal,  although  at  the  time  of 
the  first  adjudication  he  was  not  domiciled  in 
that  country. 

The  claimant  makes  an  affidavit  at  London, 
in  June,  1815,  in  which  he  describes  himself 
as  "of  the  city  of  Lisbon,  in  Portugal,  now  in 
London  on  mercantile  business,  swears  to  the 
property  in  himself,  and  that  at  the  time  of  the 
shipment  and  capture  he  was  a  domiciled  sub- 
ject of  Portugal,  and  had  resided  in  Lisbon  for 
several  years  preceding  the  capture,  and  until 
the  12th  of  June,  1814."  when  he  left  Lisbon 
for  Bourdeaux,  and  "has  since  arrived*'  (with- 
out saying  when)  "in  this  city  on  mercantile 
business;  that  he  still  is  a  domiciled  subject  of 
Portugal,  &c.  "The  native  character  easily 
reverts,"  says  Sir  W.  Scott;*  and  it  is  so, 
not  merely  because  *he  says  it,  but  from  [*24r 
the  very  nature  of  things,  and  the  gravitating 
tendency  (if  the  expression  may  be  allowed) 
which  every  person  has  towards  his  native 
country.  Here  Mr.  Winn  was  returning  to  his 
native  country,  shortly  after  the  capture,  and 
we  may  safely  conclude,  arrived  there  long  be- 
fore the  first  adjudication.  There  he  continu- 
ed until  long  after  the  peace,  without  resuming 
his  acquired  domicile  in  Portugal;  and  more 
than  a  year  afterwards,  we  find  him  still  resi- 
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(ient  in  his  native  country.  He  was  not  in 
trarufitu  to  regain  his  neutral  charact^^r,  like 
Mr.  Pinto  in  the  case  of  T?ie  Nereide;^  but  he 
was  in  transitu  to  regain  his  native  hostile  char- 
acter. He  did  regain  it,  and  became  a  redinteg- 
rated British  subject.  That  the  party  must  be 
in  a  capacity  to  claim  at  the  time  of  adjudica- 
tion, as  well  as  entitled  to  restitution  at  the  time 
of  sailing  and  capture,  is  an  elementary  princi- 
ple which  lays  at  the  very  foundation  of  the 
law  of  prize.  It  is  alluded  to  by  Sir  W.  Scott 
iu  a  leading  case  on  this  subject  ;^  it  is  evinced 
by  the  anciently  established  formula  of  the  test 
affidavit,  and  sentence  of  condemnation,  both 
of  which  point  to  the  national  character  of  the 
party  at-  the  time  of  adjudication,  as  an  essen- 
tial ingredient  in  determining  the  fate  of  his 
claim.  Mr.  Winn  had  no  peritona  staTidi  in  ju- 
dicio  at  the  time  of  the  first  adjudication ;  and 
unless  he  has  been  rehabilitatea  by  the  subse- 
quent intervention  of  peace,  and  restored  to  his 
capacity  to  claim  by  a  species  of  the  jtui  poatli- 
uiinii,  hLs  native  character  still  remains  fixed 
upon  him,  and  his  property  must  be  condemn- 
td  by  relation  back  to  the  time  of  the  first  ad- 
25*]  judication,  *to  which  period  everything 
mu«i  be  referred.  5.  But  even  the  Portuguese 
domicile  of  Mr.  Winn  will  not  avail  to  avert 
the  condemnation  of  his  property,  because  his 
native  character  is  preserved,  notwithstanding 
ills  residence  and  trade  in  Portugal.  As  the 
native  domicile  easily  reverts,  so  also,  it  may 
with  truth  be  affirmed  that  it  is  with  difl^culty 
shaken  off.  Every  native  subject  of  a  belligerent 
power  is,  pntnaf(uyie,  an  enemy  of  the  other  bel- 
ligerent. To  repel  this  presumption,  he  must 
show,  not  merely  that  he  has  acquired  a  per- 
sonal domicile  in  a  neutral  country,  but  that, 
under  all  the  circumstances  of  the  case,  he  is 
unaffected  with  the  hostile  character  of  his  na- 
tive domicile.  The  political  relations  between 
Great  Britain  and  Portugal  contpletelv  recog- 
nize the  privileged  national  character  of  British 
subjects  in  Portugal,  which  is  preserved  to 
them,  in  a  manner  analogous  to  that  of  Euro- 
pean merchants  in  the  East,  who  are  held  to 
take  their  national  character  from  the  factory 
to  which  they  are  attached,  and  from  the  Euro- 
pean government  under  whose  protection  they 
carry  on  their  trade.*  Thus,  also,  Sir  W.  Scott 
states,  in  The  Henrick  aiid  Maria,*  that  British 
subjects  resident  in  Portugal  retain  their  native 
national  character  in  spite  of  their  Portuguese 
domicile,  even  in  the  estimation  of  the  enemy 
himself  (France),  and  that  they  exercise  an  ac- 
tive jurisdiction  over  their  own  countrymen  set- 
tled there.  This  peculiar  immiscible  character 
of  British  subjects  in  Portugal  is  strengthened 
26*]  *by  the  circumstance  of  that  country 
having  been,  from  the  earliest  periods  of  her 
national  existence,  the  ally  of  Great  Britain; 
and  something  more  than  a  mere  common  ally, 
as  Sir  W.  Scott  observes,  in  The  Flad  Oyen.^ 
The  case  of  The  Danaon,  cited  in  a  note  to  The 
yayade.*  in  which  the  lords  of  appeal  allowed  a 
British-born  sybject  resident  in  the  English  fac- 
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tory  at  Libson,  the  benefit  of  a  Portuguese 
character,  so  far  as  to  legalize  his  trade  with 
Holland,  then  at  war  with  England,  but  not 
with  Portugal,  must  be  considered  as  a  depart- 
ure froni  principle,  and  imputed  to  some  mo- 
tive of  national  or  commercial  policy,  operating 
on  the  lords  at  the  time.  Certain  it  is,  that  the 
reasons  on  which  Sir  W.  Scott  grounds  the 
opinion  expressed  by  him,  are  entitled  to  much 
more  weight  than  is  the  mere  authority  of  the 
lords,  unsupported  by  any  reasons  whatever. 
This  court,  which  is  the  supreme  appellate  prixe 
tribunal  of  this  country,  will  scnitinize  care- 
fully all  the  precedents  settled  in  the  British 
prize  courts  (since  the  United  States  ceased  to 
be  a  portion  of  the  British  empire),  and  will  re- 
gard rather  the  reason  than  the  authority  on 
which  they  are  founded.  Trace  the  treaties  be- 
tween Great  Britain  and  Portugal,  and  it  will 
be  found  that  they  impress  something  like  a 
provincial  dependence  on  Portugal,  and  an  in- 
dependent character  on  British  subjects  resident 
in  that  country.  It  is  to  the  lights  of  history 
that  we  must  resort  to  account  for  compacts  so 
singularly  unequal.  Before  the  subjugation  of 
Portugal  by  Spain,  the  ancient  *Portu-  [*27 
guese  kings  granted  special  immunities  to  En- 
glish merchants  settled  in  their  dominions.  The 
want  of  capital  in  a  poor  and  comparativel}*^ 
barb&rous  country  made  it  necessary  to  encour- 
age the  establishment  of  foreign  merchants  in 
factories,  which  were  essential  to  their  protec- 
tion, on  account  of  the  difference  of  language, 
manners,  religion,  and  laws,  almost  (if  not  quite) 
as  great  as  between  Christendom  and  the  coun- 
tries of  the  East.**  On  the  restoration  of  the 
monarchy  by  the  house  of  Braganza,  in  1640, 
John  IV.  was  supported  by  Charles  I.,  of  Eng- 
land, who  was  the  first  prince  that  acknowledg- 
ed the  new  Portugese  monarch,  and  entered  in- 
to a  treaty  with  him.  Under  the  English  com- 
monwealth, this  treaty  was  renewed  by  Oliver 
Cromwell,  whose  energy  in  maintaining  the  for- 
eign influence  and  commercial  interests  of.  his 
countrv  is  so  well  known.  Charles  II.  married 
the  Infanta  of  Portugal,  confirmed  all  former 
treaties,  and  made  a  new  and  perpetual  one 
with  Alfonzo  VI.  Under  his  mediation  and 
guarantee,  Spain  acknowledged  the  independ- 
ence of  Portugal;  which  Great  Britain  has 
since  constantly  maintained,  by  succoring 
Portugal  against  her  enemies.  In  return  for 
a  friendship  so  ancient,  so  unalterable,  and  so 
beneficial,  Portugal  has  lavished  upon  the  sub- 
jects of  Great  Britain  the  most  precious  com- 
mercial privileges;  and  for  them  has  even  relax- 
ed her  commercial  monopoly,  and  opened  to 
them  the  sanctum  aanctorum  of  her  possessions 
in  the  two  Indies.  These  privileges  have  been 
uniformly  *revived  and  renewed  in  [*28 
every  successive  treaty  which  has  been  formed 
between  the  two  countries,  and  mav  be  enu- 
merated under  the  following  heads:  First. 
Prizes  made  by  British  subjects,  from  nations 
at  peace  with  Portugal,  may  be  carried  into  the 
Portuguese  ports  for  adjudication, and  condemn- 
ed whilst  lymg  there.*  If  the  ports  of  Portugal 
can  be  so  far  considered  as  British,  as  that  Brit- 
ish prizes  may  be  carried  into  them,  and  con- 
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demned,  surely  they  must  be  considered  such 
in  respect  to  British  subjects  residing  and  trad- 
ing there.  The  rule  of  reciprocity  or  amicable 
retaliation  may  be  extended  to  them  (being  ene- 
mies), though  it  may  not  be  extended  by  the 
court  to  the  subiectsof  Portugal  (because*  they 
are  friends),  and  the  judicial  department  cannot 
reciprocate  to,  or  retaliate  on  them  the  unjust 
proceedings  of  their  nation.  Second.  Portugal 
is  bound,  by  treaty,  to  deliver  up  British  vessels 
captured  and  brought  into  her  ports  by  the  ene- 
mies of  Great  Britain,  but  her  friends. '  Third. 
British  subjects  resident  in  Portugal  are  ex- 
empt from  the  ordinary  jurisdiction  of  the  coun- 
try ;  and  are  amenable  only  to  the  judge  con- 
servator appointed  by  themselves,  who  has  cog- 
nizance of  all  civil  causes  in  which  they  are 
concerned ;  and  the  ordinary  authorities  of  the 
country  cannot  proceed  against  them  in  crim- 
inal cases,  without  a  permission  in  writing  from 
the  judge  conservator,  except  only  where  the 
offender  is  taken  flagrante  deUcto.*  Fourth. 
20*]  *The  Portuguese  courts  of  probate,  or  or- 
phans' court,  have  no  authority  whatever  in 
the  distribution  of  the  effect  of  British  sub- 
jects deceased,  in  Portugal,  but  the  same  is  re- 
ferred to  the  judge  conservator,  under  whose 
superintendence  administrators,  are  appointed 
by  a  majority  of  the  British  merchantsj-esident 
in  the  place.*    Fifth.  British  subjects  in  Portu- 

fal  have  the  privilege  of  being  paid  their  debts 
ue  to  them  by  Portuguese  subject8,whose  prop- 
erty may  be  seized  bv  the  inquisition,  or  the 
king's  exchequer.*  Sixth.  They  are  exempted 
from  the  operation  of  the  fundamental  law  of 
the  Portuguese  monarchy,  which  has  immemo- 
rially  excluded  every  oUier  religion  from  Por- 
tugal, except  the  Roman  Catholic;  and  they  are 
permitted  to  enjoy  their  own  religious  princi- 
ples and  worship  as  Protestants.*  Seventh. 
This  favored  nation  are  also  exempted  from  all 
the  monopolies,  and  other  exclusive  privileges, 
with  which  the  internal  and  external  commerce 
of  Portujiral  and  her  colonies  are  cramped  and 
restrained,  and  to  which  Portuguese  subjects  are 
exposed.  The  only  exception  to  this  immunity 
is  the  crown  farm,  for  the  exclusive  sale  of  cer- 
tain precious  productions.*  The  treaty  of  1810, 
now  subsisting,  confirms  and  renews  all  the 
privileges  and  immunities  granted  by  former 
treaties,  or  municipal  regulations,  except  only 
the  stipulation  that  free  ships  should  make  free 
goods.  These  privileges  and  immunities  segre- 
50*]  gate  British  residents  in  *Portugal  from 
the  ^neral  society,  and  from  the  commercial, 
political,  and  ecclesiastical  regulations  of  the 
country.  They  distinguish  those  residents  from 
the  other  inhabitants,  as  much  as  the  merchants 
of  Christendom  are  distinguished  from  the  na- 
tives in  the  oriental  countries.  The  privilege 
character  of  Christians,  established  in  those 
countries,  depends  as  much  upon  the  conven- 
tional law  as  does  that  of  British  subjects  set- 
tled in  Portugal.  The  treaties  and  capitula- 
tions between  the  powers  of  Christendom  and 

1.— 2  Cbalmer's  Coll.  Treat.  2TO. 
2.-2  Chalmers,  2T1 ;  Treaty  of  1*74,  art .7, 13,  Treaty 
of  1810,  art.  10. 
3.-2  Chalmers,  271.  lb.  281. 
4.-2  Chalmers.  260. 
5.-2  Chalmers,  205. 
6.— Treaty  of  1810,  art.  3. 
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the  Porte  secure  to  the  subjects  of  the  former, 
privileges  not  more  extensive* than  those  whi<'h 
are  now  enjoyed,  and  have  been  enjoyed  from 
time  immemorial  by  the  British  in  Portu- 
gal.' It  is  true,  that  by  the  treaty  of  1810,  art. 
36,  His  Britannic  Majesty  renounces  the  right  of 
establishing  factories  or  corporations  of  mer- 
chants in  the  Portuguese  dominions,  but  there  is 
a  proviso  that  this  concesaion  "shall  not  de- 
prive the  subjects  of  Ills  Britannic  Majesty,  re- 
siding within  the  dominions  of  Portugal,  of  the 
full  enjoyment,  as  individuals  engaged  in 
commerce,  of  any  of  those  rights  and  privileges 
which  they  did  or  might  possess,  as  members  of 
incorporated  commercial  bodies;  and,  also,  that 
the  trade  and  commerce  carried  on  by  British 
subjects  shall  not  be  restricted,  annoyed,  or 
otherwise  affected,  by  any  favors  within  the 
dominions  of  Portugal;"  and  in  the  case  of 
Mr.  Prem^anx,  the  lords  of  appeal  in  England 
decided,  that  the  claimant  was  to  be  considen^d 
as  a  Dutchman,  because  he  carried  on  trade  at 
Smyrna,  under  ♦the  protection  of  the  [•S 1 
Dutch  consul,  although  it  was  proved  in  that 
gentleman's  case  that  there  was  no  Dutch  fac- 
tory at  Symma,  and  that  the  Dutch  merchants 
there  are  not  incorporated.^ 

Mr.  Gaston,  foT  the  respondents  and  claimants. 
1.  On  the  first  point  the  claimants  have  to  en- 
counter a  difliculty  purely  technical,  which  can- 
not pretend  to  a  foundation  in  justice,  and 
which,  indeed,  aims  to  prevent  a  decision  upon 
the  merits  of  the  controversy.  If  this  difiSculty 
can  neither  be  surmounted  nor  escaped  without 
a  violation  of  the  established  principles  and 
rules  of  jurisprudence,  the  claimants  must  sub- 
mit without  repining.  But  it  will  be  impossi- 
ble for  the  friends  to  the  repose  of  nations,  and 
to  the  impartial  administration  of  justice  in  the 
courts  of  belligerents,  not  to  regret  that  tlie 
highest  tribunal  in  our  land  should  find  itself 
so  fettered  with  forms  as  to  be  unable  to  do 
what  shall  appear  to  them  to  be  right;  as  to  be 
compelled  to  condemn  as  prize  of  war  what  the 
inferior  tribunals  shall  have  restored  (in  their 
opinion  justly)  as  neutral  property.  The  cap- 
tors' objection  is  founded  on  a  literal  exposi- 
tion of  the  decree  of  August,  1814,  inconsistent 
with  its  obvious  meaning.  However  desirable 
it  may  be  that  precision  should  be  used  in  draw- 
ing up  the  decrees  of  judicial  tribunals,  yet  the 
infirmity  of  human  nature,  and  the  imperfec- 
tion of  human  language,  alike  demand  that  these 
decisions  should  not  be  perverted  by  verlial 
criticism  from  their  substantial  import.  No 
one  can  doubt  the  ^meaning  of  the  sen-  [*32 
tence  of  August,  1814.  No  one  can  hesitatu  to 
say  that  it  designed  not  to  condemn  such  part^ 
of  the  cargo  as  were  evidenced  by  bills  of  lad- 
ing addressed  to  consignees,  specially  named  in 
them.  This  d&sign  appears  as  distinctly  as 
though  it  had  been  expressed  in  the  most  for- 
mal terms.  The  court  exempts  from  condemna- 
tion, and  reserves  for  further  proof,  all  the  castw 
of  bills  of  lading  deliverable  to  shipper  or  order, 
which  are  specially  indorsed  to  consignees.  A 
foriioriy  it  could  not  but  exempt  from  condeni  - 
nation  those  where  the  bills  of  lading  are  acl- 
dressed  to  consignees  specially  named  in  the 

7.— Valin,  Sur  I'Ordon.  234, 285;  2  Chalmera,  436. 

8.— Cited  InTbe  Indian  Chief,  8  Rob.  82.    lb.  App. 
Note  No.  I.  296. 

Wheat.  3. 


1818 


The  Fbiemdschaft,  Winn  et  al.,  Claimants. 


82 


bills  of  lading.     It  is  the  order  of  the  English 
shipper  for  the  delivery  of  the  goods  to  the 
Portuguese    consignee    that  raises    the  doubt 
where  resides  the  proprielarj'  interest — whether 
in  the  sliipi)er  or  in  the  consignee.     And  un- 
questionably the  probability  that  such  interest 
in  the  (x>n$ignee  is,  at  least,  as  strong  where  the 
consi^ment  is  original,  and  on  the  face  of  the 
bill  o?  lading,  ivs  where  it  is  made  by  an  indorse- 
ment of  the  Dill.  The  sentence  of  August,  1814, 
which  is  insisted  on  as  condemning  the  prop- 
erty in  question,  could  not  have  that  effect  un- 
til It  was  completed.     A  blank  was  purposely 
left  for  the  insertion  of  the  parts  of  the  cargo 
intended  to  be  condemned.     Until  this  blank 
was  filled  up,  or  something  done  by  the  court 
equally  definitive  and  precise,  the  sentence  was 
necessarily  imperfect,  both  in  substance  and  in 
form.    This  imperfection  continued  as  to  the 
District  Court  until  August  term,  1816,  and  then 
the  property  in  question  was  not  only  not  con- 
Hlemned,  but  ordered  to  be  restored.     The  af- 
firmance of  the  sentence  of  August,  1814,  by 
•33*]  *the  Circuit  Court,  was  in  general  terms. 
It  cannot,  therefore,  have  any  other  effect  than 
if  the  sentence  affirmed  had  been  repeated  in 
totidetn  rerbis.    The  sentence  of  condemnation, 
therefore,  of  the  Circuit  Court,  of  May,  1815, 
was  incomplete;  and  remained  so  until  Novem- 
l)er  term,  1816,  when  in  direct  terms  it  was  de- 
clared that  it  should  not  apply  to  the  present 
claims.      Whatever  informalities  or  errors  of 
proceeding  may  have  been  had  below,  yet  as 
the  property  to  which  the  claims  apply  is  still 
in  the  custody  of  the  law,  and  the  whole  case 
in  relation  to  it  is  now  before  this  court,  all 
these  errors  and  irregularities  will  be  so  correct- 
ed, as  to  make  the  tinal  decision  of  the  contro- 
versy, and  disposition  of  the  property,  conform 
to  the  rights  of  the  parties  litigant.     Whether 
the  District  Court,  in  August,  1814,  did  or  did 
not  condemn  this  part  of  the  cargo;  whether  it 
did  or  did  not  decree  that  further  proof  should 
be  heard  in  relation  to  it ;  yet  if  it  ought  not  to 
have  been  condemned — if  further  proof  ought  to 
have  been  received  in  relation  to  it — this  court 
will  receive  such  further  proof.     3.  But,  it  is 
contended,  that  whatever  might  have  been  the 
meaning  of  the  sentence  of  the  District  Court 
of  August  1814,  afiirmed  in  the  Circuit  Court 
in  May,  1815,  it  ought  to  have  condemned  the 
goods  in  question  and  not  to  have  let  in  the 
claimants  to  further  proof.     And  this  position 
is  founded  on  the  assertion  that  the  bills  of  lad- 
ing. No.  108,  109,  141,  123  and  118,  furnish  no 
evidence  whatever  of  proprietary  interest  in  the 
consignees,  and  on  the  apprehension  that  the 
admission  of  further  proof  in  cases  so  circum- 
stanced might  destroy  all  security  for  belliger- 
34*3  ^^'  *rights.     And,  does  a  bill  of  laaing 
furnish  no  evidence,  not  even  presumptive,  of 
proprietary  interest  in  the  consignee?     It  is 
understood,  and  such  was  the  language  of  this 
court  in  the  case  of  The  St.  Joze  indiano, '  that 
in  general  the  rules  of  the  prize  court,  as  to  the 
vesting  of  property,  are  the  same  with  those  of 
the  common  law.  Now, ' '  every  authority  which 
can  be  adduced,  from  the  earliest  period  of  time 
down  to  the  present  hour,  agree,  that  at  law, 
the  property  does  pass  as  absolutely  and  as  ef- 
fectually (by  a  bill  of  lading)  as  if  the  goods 

1.-1  Wheat.  213. 
Wheat.  3. 


had  been  actually  delivered  into  the  hands  of 
the  consignee. "*     "If,  upon  a  bill  of  lading" 
(says  Lord  Hardwicke,  in  Snee  v.  Prescott),^  ife- 
tween  merchants  residing  in  different  countries, 
the  goods  be  shipped  and  consigned  to  the  prin- 
cipal expressly  in  the  body  of  the  biU  of  lacing, 
that  vests  the  property  in  the  consignee."    The 
right  of  the  consignor  to  stop  goods  in  traimitu 
is  not  founded  on  any  presumca  property  in  the 
consignor,  but  necessarily  supposes  the  property 
to  be  in  the  consignee ;  for,  "  it  is  a  contradic- 
tion in  terms  to  say  a  man  has  a  right  to  stop 
his  own  goods  in  trawntu.'^  It  is  a  right  found- 
ed wholly  on  equitable  principles,  ''which  owes 
its  origin  to  courts  of  equity,  and  the  question 
is  not  whether  the  property  has  vested  under 
the  bill  of  lading,  for  that  is  clear,  but  wheth- 
er on  the  insolvency  of  the  consignee,  who  has 
not  paid  for  the  goods,  the  consignor  can  coun- 
termand the  consignment,  *or,  m  other  [*35 
words,  devest  the  property  which  was  vested  in 
the  consignee."*     Unless,  therefore  a  totally 
different  rule,  as  to  the  vesting  of  property,  is 
to  be  asserted  in  a  court  of  prize  from  that 
which  is  established  at  law,  a  bill  of  lading  ab- 
solutely vests  the  property  in  the  consignee, 
and,  of  course,  is  the  appropriate  and  definite 
evidence  of  his  proprietary  interest.     But,  it  is 
said,  these  bills  of  lading  do  not  express  the 
shipment  to  be  for  the  account  and  risk  of  the 
consignees,  and  state  that  the  freight  has  been 
paid  in  London,  and,  * '  of  course,  by  the  con- 
signors."   Surely  it  is  not  seriously  contended 
that  the  omission  to  declare  the  shipment  to  be 
on  account  of  the  consignees,  and  the  declara- 
tion that  the  freight  has  been  paid  in  London, 
and,  **  of  course,  by  the  consignors,"  could  have 
been  designed  to  secure  to  the  consignors  the 
right  of  stopping  in  transitu.     This  right  is 
founded  on  principles  of  equity  which  give  it  a 
direct  application  to  shipmeats  made  on  account 
of  the  consignees,  and  which  have  no  connec- 
tion whatever  with  the  legal  consequences  of 
the  payment  of  freight.     I^t  us  see,  however, 
what  inferences  may  be  fairly  drawn  from  the 
peculiarities  which  are  noticed  in  the  bills  of 
lading.     They  omit  to  state  that  the  shipment 
is  on  account  and  risk  of  the  consignees.     Shall 
I  we  thence  infer  that  the  shipment  is  on  ticcount 
I  and  risk  of  the  consignors?    This  is  not  the  in- 
j  ference  of  the  law*.     If  the  bill' of  lading  vests 
the  property  in  the  consignee,  he,  of  course, 
I  sustains  the  peril  of  the  shipment,  unless  there 
be  an  agreement  to  the  contrary.     It  would  be 
;  a  singular  'absurdity,  indeed,  if  the  law,  [*36 
'  upon  the  instrument,  presumed  that  the  con- 
signee was  the  owner,  and  at  the  same  time  in- 
ferred that  he  did  not  bear  the  ordinary  risks 
of  ownership.     Where  the  shipment  is  on  ac- 
count and  at  the  risk  of  the  consignor,  and  not 
of  the  consignee,  there  it  may  be  proper  to  ex- 
press the  fact,  because  it  is  opposed  to  the  legal 
presumption.     But  that  an  omission  to  state, 
what,   without  statement  is  presumed  can  be 
converted  into  an  argument  against  the  pre- 
sumption, will  be  an  instance  of  intellectual 
dexterity,  rather  fitted  to  surprise  than  to  sat- 
isfy the  inquirer  after  truth. 

2.— Per  Duller,  J.,  in  Dom.  Proc,  Llckbarrow  v. 
Mason,  6  East,  23.    Note. 

3.— 1  Atk.  245. 


4.— 6  East,  28.    Note. 
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demned,  surelv  they  must  be  considered  such 
in  respect  to  British  subjects  residing  and  trad- 
ing there.  The  rule  of  reciprocity  or  amicable 
retaliation  may  be  extended  to  them  (being  ene- 
mies), though  it  may  not  be  extended  by  the 
court  to  the  subjects  of  Portuffal  (because  they 
are  friends),  and  the  judicial  department  cannot 
reciprocate  to,  or  retaliate  on  them  the  unjust 
proceedings  of  their  nation.  Second.  Portugal 
is  bound,  by  treaty,  to  deliver  up  British  vessels 
captured  and  brought  into  her  ports  by  the  ene- 
mies of  Great  Britain,  but  her  friends.  ^  Third. 
British  subjects  resident  in  Portugal  are  ex- 
empt from  the  ordinary  jurisdiction  of  the  coun- 
try ;  and  are  amenable  only  to  the  judge  con- 
servator appointed  by  themselves,  wno  has  cog- 
nizance 01  all  civil  causes  in  which  they  are 
concerned ;  and  the  ordinary  authorities  of  the 
country  cannot  proceed  against  them  in  crim- 
inal cases,  without  a  permission  in  writing  from 
the  judge  conservator,  except  only  where  the 
offender  is  taken  flagrante  delicto.^  Fourth. 
20*]  *The  Portuguese  courts  of  probate,  or  or- 
phans' court,  have  no  authority  whatever  in 
the  distribution  of  the  effect  of  British  sub- 
jects deceased,  in  Portugal,  but  the  same  is  re- 
ferred to  the  judge  conservator,  under  whose 
superint«ndence  administrators,  are  appointed 
by  a  majority  of  the  British  merchants  j^dent 
in  the  place.  ^    Fifth.  British  subjects  in  Portu- 

fal  have  the  privilege  of  being  paid  their  debts 
ue  to  them  by  Portuguese  subjects,  whose  prop- 
erty may  be  seized  bv  the  inquisition,  or  the 
king's  exchequer.*  Sixth.  They  are  exempted 
from  the  operation  of  the  fundamental  law  of 
the  Portuguese  monarchy,  which  has  immemo- 
rially  excluded  every  other  religion  from  Por- 
tugal, except  the  Roman  Catholic;  and  they  are 
permitted  to  enjoy  their  own  religious  princi- 
ples and  worship  as  Protestants.^  Seventh. 
This  favored  nation  are  also  exempted  from  all 
the  monopolies,  and  other  exclusive  privileges, 
with  which  the  internal  and  external  commerce 
of  Portugal  and  her  colonies  are  cramped  and 
restrained,  and  to  which  Portuguese  subjects  are 
exposed.  The  only  exception  to  this  immunity 
is  the  crown  farm,  for  the  exclusive  sale  of  cer- 
tain precious  productions.*  The  treaty  of  1810, 
now  subsisting,  confirms  and  renews  all  the 
privileges  and  immunities  granted  by  former 
treaties,  or  municipal  regulations,  except  only 
the  stipulation  that  free  ships  should  make  free 
goods.  These  privileges  and  immunities  segre- 
30*]  gate  British  residents  in  •Portugal  from 
the  general  society,  and  from  the  commercial, 
political,  and  ecclesiastical  regulations  of  the 
country.  They  distinguish  those  residents  from 
the  other  inhabitants,  as  much  as  the  merchants 
of  Christendom  are  distinguished  from  the  na- 
tives in  the  oriental  countries.  The  privileged 
character  of  Christians,  established  in  those 
countries,  depends  as  much  upon  the  conven- 
tional law  as  does  that  of  British  subjects  set- 
tled in  Portugal.  The  treaties  and  capitula- 
tions between  the  powers  of  Christendom  and 

1.— 2  Chalmer'8  Coll.  Treat.  279. 
2.-2  Chalmers,  271 ;  Treaty  of  1874,  art.7, 13,  Treaty 
of  1810,  art.  10. 
3.-2  ChalmerF,  371.  lb.  281. 
4.-2  Chalmere,  280. 
5.-2  Chalmers,  285. 
6.— Treaty  of  1810,  art.  3. 
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the  Porte  secure  to  the  subjects  of  the  former, 
privileges  not  more  extensive* than  those  which 
are  now  enjoyed,  and  have  been  enjoyed  fn)m 
time  immemorial  by  the  British  in  Portu- 
gal.' It  is  true,  that  by  the  treaty  of  1810,  an. 
26,  His  Britannic  Majesty  renounces  the  right  of 
establishing  factories  or  corporations  of  mer- 
chants in  the  Portuguese  dominions,  but  there  is 
a  proviso  that  this  concession  "shall  not  de- 
pnve  the  subjects  of  His  Britannic  Majesty,  re- 
siding within  the  dominions  of  Portugal,  of  the 
full  enjoyment,  as  individuals  engaged  in 
commerce,  of  any  of  those  rights  and  privileges 
which  they  did  or  might  possess,  as  members  of 
incorporated  commercial  bodies;  and,  also,  that 
the  trade  and  commerce  carried  on  by  British 
subjects  shall  not  be  restricted,  annoyed,  or 
otherwise  affected,  by  any  favore  witliin  the 
dominions  of  Portugal;"  and  in  the  case  of 
Mr.  FVenuavx,  the  lords  of  appeal  in  England 
decided,  that  the  claimant  was  to  be  considered 
as  a  Dutchman,  because  he  carried  on  trade  at 
Smyrna,  under  *the  protection  of  the  [*3 1 
Dutch  consul,  although  it  was  proved  in  that 
gentleman's  case  that  there  was  no  Dutch  fac- 
tory at  Symma,  and  that  the  Dutch  merchants 
there  are  not  incorporated.^ 

Mr.  6(utonJoT  the  respondents  and  claimants. 
1.  On  the  first  point  the  claimanta  have  to  en- 
counter a  difficulty  purely  technical,  which  can- 
not pretend  to  a  founaation  in  justice,  and 
which,  indeed,  aims  to  prevent  a  decision  upon 
the  merits  of  the  controversy.  If  this  difficulty 
can  neither  be  surmounted  nor  escaped  wiUioiit 
a  violation  of  the  established  principles  and 
rules  of  jurisprudence,  the  claimants  must  8ul>- 
mit  without  repining.  But  it  will  be  impossi- 
ble for  the  friends  to  the  repose  of  nations,  and 
to  the  impartial  administration  of  justice  in  the 
courts  of  belligerents,  not  to  regret  that  the 
highest  tribunal  in  our  land  should  find  itself 
so  fettered  with  forms  as  to  be  unable  to  do 
what  shall  appear  to  them  to  be  right;  as  to  be 
compelled  to  condemn  as  prize  of  war  what  the 
inferior  tribunals  shall  have  restored  (in  tlieir 
opinion  justly)  as  neutral  property.  'The  cap- 
tors' objection  is  founded  on  a  literal  expohi- 
tion  of  the  decree  of  August,  1814,  inconsistent 
with  its  obvious  meaning.  However  desirable 
it  may  be  that  precision  should  be  used  in  draw- 
ing up  the  decrees  of  judicial  tribunals,  yet  the 
infirmity  of  human  nature,  and  the  imperfec- 
tion of  human  language,  alike  demand  that  these 
decisions  should  not  l)e  perverted  by  verUil 
criticism  from  their  substantial  import.  No 
one  can  doubt  the  ^meaning  of  the  sen-  [*32 
tence  of  August,  1814.  No  one  can  hesitate  to 
say  that  it  designed  not  to  condemn  such  part^^ 
of  the  cargo  as  were  evidenced  by  bills  of  lad- 
ing addressed  to  consignees,  specially  named  in 
ihem.  This  design  appears  as  distinctly  a<% 
though  it  had  been  expressed  in  the  most  for- 
mal terms.  The  court  exempts  from  condemna- 
tion, and  reserves  for  further  proof,  all  the  cases 
of  bills  of  lading  deliverable  to  shipper  or  onler, 
which  are  specially  indorsed  to  consignees.  A 
fortiori,  it  could  not  but  exempt  from  condeiii  - 
nation  those  where  the  bills  of  lading  are  ad- 
dressed to  consignees  specially  named  in  the 


7.— Valfn,  Sur  I'Ordon.  234, 233 ;  2  Chalmere,  438. 

8.— Cited  InThe  Indian  Chief,  8  Rob.  8S.    lb.  App. 
Note  No.  I.  «86. 
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bilU  of  lading.     It  is  the  order  of  the  English 
shipper  for  the  delivery  of  the  goods  to  the 
Portuguese    consignee    that  raises    the  doubt 
where  resides  the  proprietary  interest — whether 
in  the  shipper  or  in  the  consignee.     And  un- 
questionably the  probability  that  such  interest 
in  the  consignee  is,  at  least,  as  strong  where  the 
•consignment  is  original,  and  on  the  face  of  the 
bill  o?  lading,  as  where  it  is  made  by  an  indorse- 
ment of  the  bill.  The  sentence  of  August,  1814, 
which  is  insisted  on  as  condemning  the  prop- 
erty in  question,  could  not  have  that  effect  un- 
til It  was  completed.     A  blank  was  purposely 
left  for  the  insertion  of  the  parts  of  the  cargo 
intended  to  be  condemned.     Until  this  blank 
was  filled  up,  or  something  done  by  the  court 
equally  definitive  and  precise,  the  sentence  was 
necessarily  imperfect,  both  in  substance  and  in 
form.     This  imperfection  continued  as  to  the 
District  Court  until  August  term,  1816,  and  then 
the  property  in  Question  was  not  only  not  con- 
demned, but  ordered  to  be  restored.     The  af- 
firmance of  the  sentence  of  August,  1814,  by 
33*]  *the  Circuit  Court,  was  in  general  terms. 
It  cannot,  therefore,  have  any  other  effect  than 
if  the  sentence  affirmed  had  been  repeated  in 
toUdem  r€rbis.     The  sentence  of  condemnation, 
therefore,  of  the  Circuit  Court,  of  May.  1815, 
was  incomplete;  and  remained  so  until  Novem- 
ber term,  1816,  when  in  direct  terms  it  was  de- 
<;lared  that  it  should  not  apply  to  the  present 
claims.      Whatever  informalities  or  errors  of 
proceeding  may  have  been  had  below,  yet  as 
the  property  to  which  the  claims  apply  is  still 
in  the  custody  of  the  law,  and  the  whole  case 
in  relation  to  it  is  now  before  this  court,  all 
these  errors  and  irregularities  will  be  so  correct- 
ed, as  to  make  the  tinal  decision  of  the  contro- 
versy, and  disposition  of  the  property,  conform 
to  the  riglits  of  the  parties  litigant.     Whether 
the  District  Court,  in  August,  1814,  did  or  did 
not  condemn  this  part  of  the  cargo;  whether  it 
did  or  did  not  decree  that  further  proof  should 
he  heard  in  relation  to  it;  yet  if  it  ought  not  to 
have  been  condemned — if  further  proof  ought  to 
have  been  received  in  relation  to  it — this  court 
will  receive  such  further  proof.     2.  But,  it  is 
contended,  that  wliatever  might  have  been  the 
meaning  of  the  sentence  of  the  District  Court 
of  Augast  1814,  affirmed  in  the  Circuit  Court 
in  May,  1815,  it  ought  to  have  condemned  the 
.goods  in  question  and  not  to  have  let  in  the 
claimants  to  further  proof.     And  this  position 
is  founded  on  the  assertion  that  the  bills  of  lad- 
ing. No.  108,  109,  141,  122  and  118,  furnish  no 
evidenc^e  whatever  of  proprietary  interest  in  the 
consignees,  and  on  the  apprehension  that  the 
admission  of  further  proof  in  cases  so  circum- 
stanced might  destroy  all  security  for  belliger- 
34*1  <3nt  *rights.     And,  does  a  bill  of  lading 
furnish  no  evidence,  not  even  presumptive,  of 
proprietary  interest  in  the  consignee?     It  is 
understood,  and  such  was  the  language  of  this 
court  in  the  case  of  The  St.  Joze  Indiano.  *  that 
in  general  the  rules  of  the  prize  court,  as  to  the 
vesting  of  property,  are  the  same  with  those  of 
the  common  law.  Now, "  every  authority  which 
can  be  adduced,  from  the  earliest  period  of  time 
down  to  the  present  hour,  agree,  that  al  law, 
the  property  does  pass  as  absolutely  and  as  ef- 
fectually (by  a  bill  of  lading)  as  if  the  goods 
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had  been  actually  delivered  into  the  hands  of 
the  consignee. "'^     "If, upon  a  bill  of  lading" 
(says  Lord  Hardwicke,  in  Sfiee  v.  Prescott),^  he- 
tween  merchants  residing  in  different  countries, 
the  goods  be  shipped  and  consigned  to  the  prin- 
cipal expressly  in  the  body  of  the  bill  of  lading, 
that  vests  the  property  in  the  consignee."    The 
right  of  the  consignor  to  stop  goods  m  traimtu 
is  not  founded  on  any  presum^  property  in  the 
consignor,  but  necessarily  supposes  the  property 
to  be  in  the  consignee:  for,  *'  it  is  a  contradic- 
tion in  terms  to  say  a  man  has  a  right  to  stop 
his  own  goods  in  trawtitu."  It  is  a  right  found- 
ed wholly  on  equitable  principles,  *  *  which  owes 
its  origin  to  courts  of  equity,  and  the  question 
is  not  whether  the  property  has  vested  under 
the  bill  of  lading,  for  that  is  clear,  but  wheth- 
er on  the  insolvency  -of  the  consignee,  who  has 
not  paid  for  the  goods,  the  consignor  can  coun- 
termand the  consignment,  •or,  in  other  [*36 
words,  devest  the  property  which  was  vested  in 
the  consignee."*     Unless,  therefore  a  totally 
different  rule,  as  to  the  vesting  of  property,  is 
to  be  asserted  in  a  court  of  prize  from  that 
which  is  established  at  law,  a  bill  of  lading  ab- 
solutely vests  the  property  in  the  consignee, 
and,  01  course,  is  the  appropriate  and  definite 
evidence  of  his  proprietary  interest.     But,  it  is 
said,  these  bills  of  lading  do  not  express  the 
shipment  to  be  for  the  account  and  risk  of  the 
consignees,  and  state  that  the  freight  has  been 
paid  m  London,  and,  "of  course,  by  the  con- 
signors."   Surely  it  is  not  seriously  contended 
that  the  omission  to  declare  the  shipment  to  be 
on  account  of  the  consignees,  and  the  declara- 
tion that  the  freight  has  been  paid  in  London, 
and,  "of  course,  by  the  consignors,"  could  have 
been  designed  to  secure  to  the  consignors  the 
right  of  stopping   in  tran»Uu.     This  right  is 
founded  on  principles  of  equity  which  give  it  a 
direct  application  to  shipments  made  on  account 
of  the  consignees,  and  which  have  no  connec- 
tion whatever  with  the  legal  consequences  of 
the  payment  of  freight.     Let  us  see,  however, 
what  inferences  may  be  fairly  drawn  from  the 
peculiarities  which  are  noticed  in  the  bills  of 
lading.     They  omit  to  state  that  the  shipment 
is  on  account  and  risk  of  the  consignees.     Shall 
we  thence  infer  that  the  shipment  is  on  account 
and  risk  of  the  consignors?    This  is  not  the  in- 
ference of  the  law*,     if  the  bill'  of  lading  vests 
the  property  in  the  consignee,  he,  of  course, 
sustains  the  peril  of  the  shipment,  unless  there 
be  an  agreement  to  the  contrary.     It  would  be 
a  singular  *absurdity,  indeed,  if  the  law,  [*36 
upon  the  instrument,  presumed  that  the  con- 
signee was  the  owner,  and  at  the  same  time  in- 
ferred that  he  did  not  bear  the  ordinary  risks 
of  ownership.     Where  the  shipment  is  on  ac- 
count and  at  the  risk  of  the  consignor,  and  not 
of  the  consignee,  there  it  may  be  proper  to  ex- 
press the  fact,  because  it  is  opposed  to  the  legal 
presumption.     But  that  an  omission  to  state, 
what,    without  statement  is  presumed  can  \ye 
converted  into  an  argument  against  the  pre- 
sumption, will  be  an  instance  of  intellectual 
dexterity,  rather  fitted  to  surprise  than  to  sat- 
isfy the  inquirer  after  truth. 

2.— Per  BuUor,  J.,  in  Dom.  Proc,  Llokbarrow  v. 
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A  bill  of  lading  evidences  an  agreement  made 
by  the  master  with  the  shipper  for  the  delivery 
of  the  goods  to  the  consignee.  His  undertak- 
ing is  simply  to  carry  the  goods  for  the  stipu- 
lated price  to  the  consignee.  He  knows  not 
that  the  consignee  is  to  sustain  the  risk  of  the 
shipment.  He  cannot,  tjierefore,  with  propri- 
ety, aver  it  in  his  contract.  If,  indeed,  the  con- 
signor is  to  sustain  the  risk,  and  wishes  this  fact 
to  be  stated  in  the  master's  undertaking,  then 
hafi  he  the  full  evidence  which  warrants  the  in- 
sertion of  such  a  clause  in  the  bill  of  lading. 
And,  accordingly,  such  is  the  mercantile  usage. 
Bills  of  lading  ordinarily  express  account  and 
risk  when  they  are  not  the  account  and  risk  of 
the  consignee.  But  it  is  otherwise  with  invoices. 
These  are  documents  passing  between  the 
parties  to  the  shipment,  and  contain  the  decla- 
ration of  the  consignor  to  the  consignee.  These, 
therefore,  declare,  however  it  may  be,  at  whose 
account  and  hazard  the  shipment  is  made.  The 
other  peculiarity  noticed  in  the  bills  of  lading 
37*]  is,  that  the  *freight  is  paid  in  London, 
and,  "of  course,  by  the  consignors."  If  this 
corollary,  thus  summarily  deduced,  of  a  pay- 
ment by  the  shippers,  mean  no  more  than  a 
payment  by  the  consignees  through  the  ship- 
pers as  their  immediate  agents  at  London,  it 
may  be  admitted  as  probable,  and,  at  all  events, 
as  harmless.  But,  if  it  mean  a  payment  by  the 
shippers  as  principals,  or  on  their  own  account, 
then  it  is  denied  to  follow  from  the  proposition 
which  it  claims  as  its  premises.  But  the  peculi- 
arities, thus  examined,  are  relied  on  as  consti- 
tuting a  support  on  which  to  rest  the  doctrine 
contained  in  the  cases  of  Davis  et  al.  v.  James,  ^ 
and  Moore  v.  WUson,^  which  are  cited  (as  it 
would  seem)  to  prove  that  where  the  consignor 
pays  the  freight  the  bill  of  lading  does  not  vest 
the  property  in  the  consignee.  It  is  not  ma- 
terial to  inquire  h(fW  far  these  cases  would  now 
stand  the  test  of  a  strict  scrutiny.  It  is  but  do- 
ing justice,  however,  to  the  great  men  who  de- 
cided them,  to  say  that  they  establish  no  such 
doctrine.  Lord  Mansfield  expressly  declares 
that  he  does  not  proceed  at  all  on  the  ground 
of  proprietorship,  but  simply  on  the  agreement 
of  the  carrier.  Aild  Lord  Eenyon.  m  Daxtes 
v.  Peck,'^  states,  that  the  doctrine  which  they 
furnish  is  no  more  than  that  the  consignor 
may  bring  an  action  for  breach  of  contract 
against  the  carrier  on  his  agreement,  where  the 
consignor  is  to  be  at  the  expense  of  the  car- 
riage, *'  where  he  stands  in  the  character  of  an 
insurer  to  the  consignee  for  the  safe  arrival  of 
the  goods."  It  is  alleged  that  if  the  interest  in 
38*]  these  claims  *were  hmafide  neutral,  it  is 
incredible  that  the  invoices  and  letters  would 
not  have  accompanied  the  shipment.  Is  it  not 
equally  probable,  where  the  shipment  is  not  on 
neutral  account,  or  partly  on  neutral  and  partly 
on  hostile  account,  and  there  is  no  attempt  at 
deception,  that  it  would  have  been  accompanied 
with  letters  and  invoices?  Yet  in  the  vast 
multitude  of  the  shipments  clearly  on  enemy 
account,  made  by  this  ship,  and  which  have 
been  condemned  without  a  controversy,  there 
is  not  one  in  ten  thus  accompanied.  The  packet 
sails  between  Loudon  and  Lisbon  with  a  regu- 
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larity.  certainty,  and  frequency,  little  short  of 
what  takes  place  in  transmissions  by  mail.  It 
is  the  great  and  established  medium  of  convey- 
ance, established  by  treaty  stipulations,  for 
passengers  and  letters.  Is  it  strange,  therefore,, 
that  all  the  communications  between  the  ship- 
per and  the  owner  of  the  goods,  except  a  copy 
of  the  bill  of  lading  (which  at  once  evidences 
the  property,  and  is  directory  to  the  master), 
should  have  been  sent  by  this  certain  and  regu- 
lar and  official  medium  of  conveyance?  If 
duplicates  of  these  communications  had  ac- 
companied  the  shipments  in  question,  this  un- 
usual caution  might  have  been  construed  into 
a  proof  of  guilt,  and  these  additional  evidences 
of  neutral  proprietorship  stigmatized  as  the 
badges  of  fraud.  But  it  is  alleged,  also,  that 
the  Dills  of  lading  ar^  not  verified.  The  only 
individual  of  the  crew  examined  by  the  com- 
missioners, is  the  master,  and  he  supports  the 
bill  of  lading  as  far  as  can  be  expected  of  a 
carrier-master.  In  answer  to  the  18th  inter- 
rogatory, he  declares  that  the  bills  of  lading  are 
not  false  or  colorable;  and  in  answer  to  the 
20th,  *that  he  presumes  the  goods  shipped  [*39 
belong  to  the  respective  consignees.  The  rights 
of  belligerents  are  not  the  only  rights  deserving 
of  the  notice,  and  entitled  to  the  protection  of 
courts  of  prize.  Though  human  testimony  may 
sometimes  be  corrupt,  and  often  fallacious,  it  is 
by  human  testimony  alone  that  human  tribu- 
nals can  hope  to  eviscerate  the  truth.  Con- 
demnation should  take  place  only  when  the  fart 
of  enemy's  property  has  been  ascertained ;  and 
where  that  fact  is  doubted,  proof  should  be  re- 
sorted to.  These  principles  have  received  the 
countenance  of  all  those  engaged  in  the  admin- 
istration of  public  law,  whom  the  civilized  world 
(cruisers  excepted)  regard  with  reverence.  They 
will  be  found  stated  with  simplicity  and  per- 
spicuity in  the  famous  British  answer  to  the 
rrussian  memorial,  and  communicated  to  the 
American  government  in  1794,  as  the  basis  of 
the  proceedings  in  British  courts  of  admiralty ; 
and  which  has  been  adopted  by  this  court  as 
the  substratum  of  its  own  conduct  in  cases  of 
prize.  8.  When  it  is  recollected  that  the  claim 
ants  have  sought  to  furnish  proof,  both  from 
the  port  of  shipment  and  the  port  of  destination, 
from  London  and  from  Lisbon;  that  during 
the  war,  the  means  of  procuring  such  proof 
from  Europe  and  bringing  it  to  the  United 
States  were  unfrequent  and  uncertain;  and  that 
delay  will  not  be  occasioned  by  listening  to  the 
additional  proof  now  tendered,  it  is  believed 
that  the  court  will  not  refuse  to  hear  it.  The 
case  of  Hie  Bervan*  shows  that  the  court,  after 
receiving  further  proof,  may  order  additional 
proof,  if  requisite  to  enlighten  its  judgment: 
*and  the  case  of  The  Franect^  is  an  author-  ['40 
ity  in  point,  that  the  Appellate  Court  may  order 
aaditional  proof,  if  the  further  proof  on  which 
the  cause  has  been  heard  below  is  defective. 
May  not  the  Appellate  Court  then  hear  it,  if  to 
prevent  injurious  delays  it  be  prepared  in  an- 
ticipation? 4.  The  only  inquiries  of  fact,  as  to 
the  character  of  the  claimant,  according  to  the 
rules  laid  down  by  Sir  William  Scott,  m  The 
IlerMtelder,*  Are,  was  he  at  the  time  of  seizure 
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entitled  to  restitution ;  and  is  he,  at  the  time  of 
lid  judication,  in  a  cai)acity  to  claim.   The  pres- 
ent capacity  of  the  claimant  is  without  doubt. 
His  right  to  restitution  must  be  tested  by  his 
national  character  at  the  time  of  seizure,  on  the 
10th  of  May,  1814.     But  the  objection  is  found- 
ed entirely* on  a  misconception  of  the  meaning 
of  the  affidavits.     Whether  the  facts  testified 
be  true  or  not.  must  depend  on  the  veracity  of 
the  deponents.     If  they  are  to  be  believed,  they 
prove  a  residence  of  the  claimant  as  an  estab- 
lished merchant  at  Lisbon,  for  several  years 
preceding  the  seizure,  and  up  to  the  12th  of 
June  thereafter;  the  leaving  of  Lisbon  on  mer- 
cantile business,  animo  revertendi,  on  the  12th 
of 'June,  1814,  and  the  continuance  of  his  domi- 
cile, residence  and  establishment  there,  and  a 
continued  purpose  of  actually  returning  thither, 
up  to  the  date  of  the  affidavits.     5.  It  must  be 
conceded  that,  for  commercial  purposes,  among 
the  civilized  nations  of  Europe  and  the  West, 
the  national  character  of  an  individual  is  ordin- 
arily that  of  the  country  in  which  he  resides. 
No  position  is  better  established  than  this,  that 
if  a  person  goes  to  another  country,  and  there 
41*1  ^°g»ges  in  *trade  and  takes  up' his  resi- 
dence, he  is  by  the  law  of  nations  to  be  con- 
sidered as  a  merchant  of  that  country.     This 
general  rule  applies  to  the  case  of  British  mer- 
chants domiciled  in  Portugal.     They  owe  alle- 
giance to  the  government,  are  protected  by  ite 
laws,  mingle  intimately  with  the  natives  in  all 
the  social  and  domestic  relations,  cherish  Portu- 
guese industry,   increase  Portuguese  capital, 
and  contribute  to  the  revenue  of  Portugal.     It 
in  true  that  a  very  intimate  commercial  connec- 
tion has  long  subsisted  between  Portugal  and 
Britain,  and  that  the  subjects  of  the  latter  are 
encouraged  to  settle  in  the  Portuguese  domin- 
ions,  by  many  advantageous    regulations  in 
favor  of  their  traffic.     But  it  is  by  no  means 
true  that  any  British  authority  is  exercised  in 
Portugal,  or  that  Portugal  can  be  viewed  as  the 
dependent  province  of  Britain.     First.  There 
!!«  no  authority  for  the  assertion  that  the  ports 
of  Portu«il  are  open  in  war  for  the  adjudica- 
tion of  British  captures  made  from  nations  at 
pwice  with  Portugal.      An  irregular  practice 
formerly  obtained  to  that  effect,  to  which  Sir 
Wm.  Scott  alludes  in  Tke  Henriek  and  Maria; 
but  it  was  sanctioned  neither  by  treaty  nor  de- 
cree.   The  treaty  of  1810  is  utterly  silent  on 
that  head,  and  it  is  a  matter  of  notoriety,  that 
on  the  breaking  out  of  the  late  war  between  the 
I'nited  States  and  Qreat  Britain,  a  royal  decree 
was  issued,  forbidding  the  cruisers  of  belliger- 
♦•nta  from  bringing  their  prizes  into  the  domin- 
ions of  Portugal,  which  was  enforced  through- 
out the  war.     Second.  Portugal  is  not  bound 
hy  treaty  to  deliver  up  British  vessels  brought 
into  her  ports  which  have  been  taken  by  the 
42*]  enemy  of  Britain.     *The  30th  article  of 
the  present  treaty  limits  the  obligation  to  the 
rt^tiiution  of  property  plundered  by  pirates. 
And  this  obligation  is  reciprocal.     Thira.  Brit- 
i>h  residents  are  not  exempt  from  the  jurisdic- 
tion of  the  Portuguese  tribunals.  They  have  the 
privilege,  indeed,  of  choosing  from  among  the 
commissioned  judges  of  the  realm  one  who  is 
to  be  presented  to  the  king  for  his  approbation 
as  their  judge  conservator,  and  who,  if  ap- 
proved, is  so  appointed.     The  authority  of  this 
judge  (who  is  usually  selected  because  of  his 
Wheat.  8. 


knowledge  of  the  English  language)  reaches 
only  to  the  trial  in  the  first  instance  of  com- 
mercial disputes  brought  before  him  by  British 
merchants,  and  is  ever  subordinate  to  the  higher 
tribunals  of  justice  established  in  the  realm, 
who,  in  all  cases,  pos-sess  over  him  an  appellate 
jurisdiction.  The  privilege  is  not  peculiar  to 
the  British,  but  is  extended  to  every  friendly 
European  nation.  Fourth.  The  provision  of 
the  treaty  of  1654,  relative  to  the  appointment 
of  administrators  to  British  residents  dying  in- 
testate, is  not  renewed  in  the  treaty  of  1810. 
There  is  in  lieu  of  it  a  reciprocal  stipulation 
(art.  7th)  for  the  disposal,  by  the  subjects  of 
both  nations,  of  their  personal  property  by  tes- 
tament. Fifth.  The  provision  for  applying  the 
effects  seized  by  the  inquisition  to  the  payment 
of  the  debts  due  the  British  creditor,  is  but  a 
dictate  of  justice,  and  probably  places  these 
creditors  on  the  same  footing  with  native  credit- 
ors. It  is  not  found  in  the  treaty  of  1810.  Sixth. 
There  is  nothing  extraordinary  in  the  mutual 
stipulation  for  the  tolerance,  by  each,  of  the  re- 
ligion of  the  subjects  of  the  other,  so  far  as  it 
may  consist  with  the  laws  of  their  respective 
realms.  Seventh.  Nor  is  it  unusual  *to  [^43 
grant  to  the  subjects  of  other  nations  an  ex- 
emption from  monopolies  obligatory  on  native 
merchants.  It  is  perfectly  familiar  to  the  court, 
that  under  the  British  treaty  of  1795  such  an 
exemption  was  accorded  to  American  merchants 
from  the  monopoly  of  the  British  East  India 
Company.  And  in  the  treaty  of  1810  it  will 
be  seen  that  the  stipulations  are  reciprocal.* 
There  is  much  difficulty  in  ascertaining  the 
precise  nature  of  the  immunities  enjoyeid  by 
British  merchants  in  Portugal,  at  the  date  of 
the  tf^mty  of  1810,  because  the  practice  had  been 
to  grant  them  occasionally  by  alvaras.  These 
are  temporary  proclamations,  which  have  ef- 
fect only  for  a  year  and  a  day.  It  is  very 
certain  that  some  privileges  heretofore  granted 
were  not  then  poss(»ssed.  For  instance,  the 
alvara  of  1717  exempts  Englishmen  from  cer- 
tain taxes  to  which  the  natives  are  liable,  while 
the  7th  article  of  the  treaty  of  1810  provides 
that  they  shall  be  liable  to  the  same  taxes  (and 
no  other)  as  are  imposed  on  the  natives  of  Por- 
tugal. The  probability  is,  that  the  most  im- 
portant of  these  immunities  are  especially 
enumerated  in  the  treaty.  It  is  unneces.sary, 
however,  to  proceed  further  with  this  examina- 
tion. Enough  appears  to  show  that  the  attempt 
to  take  the  case  of  British  merchants  resident 
in  Portugal  out  of  tiie  general  rule  applied  to 
domicile  among  civilized  nations,  whatever  ad- 
miration may  be  due  to  its  boldness,  cannot  re- 
ceive the  sanction  of  an  enlightened  court.  The 
analogy  between  such  merchants  and  Europeans 
in  Turkey,  who,  there,  neither  sustain  their 
original  character  nor  take  the  character  of  the 
people  within  whose  territories  they  sojourn, 
but  owe  their  name  and  political  •exist-  [*4i 
ence  to  the  factory  and  association  under  whose 
protection  they  carry  on  a  preciirious  traffic — 
who  are  viewed  as  a  people  exempt  from  Turk- 
ish dominion,^  and  who  never  mix  with  the 
natives  in  any  social  or  domestic  concern — ^is  too 
forced  and  unnatural  to  afford  a  basis  for  any 
arguments  applicable  to  them  both.  No  authof- 


1.— See  Consular  Certificate  In  The  Herinan,3Rob.. 
Appen.  I.  296. 
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ily  is  cited  in  support  of  this  objection,  other 
than  a  remark  of  Sir  William  Scott  in  The  Hen- 
rick  and  Maria,  whicli  must  be  understood 
tiecundum  tm-bfectam  materiam.  He  is  there 
speaking  of  the  validity  of  a  condemnation  in 
England  of  an  enemy's  ship,  carried  into  Lisbon 
or  Leghorn — into  the  port  of  a  very  close  and 
intimate  ally.  But  in  opposition  to  it  tliere  are 
great  authorities.  The  case  of  the  Armenian 
merchants  resident  at  Madris  under  special 
privileges,  who  were,  nevertheless,  subjected  to 
the  general  rule  of  domicile,  bears  directly  upon 
it.*  The  case  of  The  Nayade,  which  applies 
the  commercial  rule  of  domicile  to  Prussian 
merchants  in  Portugal,  also  bears  upon  it.^  The 
case  of  The  Daiuws,^  decided  in  March,  1802, 
at  a  time  when  the  objection  was  stronger  than 
at  present,  indirectly  in  point,  and  of  the  highest 
prisse  tribunal  in  England.  In  Tits  St.  Joze  In- 
dmnof^  it  was  expressly  decided  by  one  of  the 
learned  judges  of  this  court,  that  British  resi- 
dents in  the  dominions  of  Portugal  take  the 
character  of  their  domicile,  and,  as  to  all  third 
parties,  are  to  be  deemed  Portuguese  subjects. 
This  decision  was  acquiesced  in  by  the  counsel 
for  the  captors.  In  the  case  of  The  Antonio 
45*]  Johannu,  such  •was  considered  the  settled 
rule;  and,  accordingly,  restitution  was  made 
by  this  court  to  Mr.  Ivers,  a  resident  British 
merchant,  at  St.  Michael's,  one  of  the  firm  of 
Burnet  &  Ivers,  of  the  moiety  claimed  in  his 
behalf  as  a  Portuguese  subject.  °  The  counsel 
who  now  advances  this  objection,  declined  then 
to  bring  it  forward. 


Marshall,  Ch.  J. ,  delivered  the  opinion  of 
the  court,  and  after  stating  the  facts,  proceeded 
as  follows: 

The  appellants  contend,  1st.  That  the  sen- 
tence pronounced  by  the  District  Court  in 
August,  1814,  which  was  affirmed  by  the  Cir- 
cuit Court  in  May.  1815,  condemned  finally, 
the  packages  for  which  a  decree  of  restitution 
was  afterwards  made,  and  that  the  subsequent 
proceedings  were  irregular,  and  in  a  case  not 
before  the  court.  2d.  That  upon  the  merits, 
farther  proof  ought  not  to  have  been  ordered, 
and  a  condemnation  ou^ht  to  have  taken  place. 

On  the  first  point,  it  is  contended  that  these 
goods,  having  been  comprehended  in  invoices 
not  indorsed,  nor  accompanied  with  letters  of 
advice,  are  within  the  very  terms  of  the  sentence 
of  condemnation,  and  must,  consequently,  be 
considered  as  condemned. 

The  principle  on  which  this  argument  was 
overruled  in  the  court  below  is  to  be  found  in 
its  sentence.  The  District  Court,  in  its  decree 
of  1814,  did  not  intend  to  confine  its  descrip- 
tion of  the  property  condemned  to  the  genenil 
terms  used  in  that  decree,  but  did  intend  to 
46*]  enumerate  the  particular  bills  to  *which 
those  terms  should  apply.  This  is  conclusively 
proved  by  reference  to  the  subsequent  intended 
enumeration,  which  is  followed  by  a  blank,  ob- 
viously left  for  that  enumeration.  Had  tlie 
enumeration  been  inserted  as  was  intended,  the 

1.— The  An^ellque,  3  Rob.,  Appen.  B.  SM. 
2.-4  Rob.  206. 
3.-4  Rob.  210. 
4.-2  Gailis.  268.  2fl2. 
5.-1  Wheat.  150. 
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particular    specification     would   undoubtedly 
have  controlled  the  j^neral  description  which 
refers  to  it.     The  unintentional  and  accidental 
omission  to  fill  this  blank,  leaves  the  decree  im- 
perfect in  a  very  essential  point;   and  if  the 
case,  and  the  whole  context  of  the  decree  can 
satisfactorily  supply  this  defect,  it  ought  to  be 
supplied.      This  court  is  of  opinion   that  nu 
doubt  can  be  entertained  respecting  the  bills 
with  which  the  District  Court  intended  to  fill 
up  the  blank.     The  condemnation  of  shipments 
evidenced  by  bills  of  lading,  with  blank  in- 
dorsements, or  without  indor8ement,could  apply 
to  those  only  which  required  indorsement,  or 
which  were  in  a  situation  to  admit  of  it.  These 
were  the  bills  which  were  made  deliverable  to 
shipper,  or  to  the  order  of  the  shipper.    Bills  ad- 
dressed   to   a   merchant,  residing  in  Lisbon, 
could  not  be  indorsed  by  such  merchant  until 
the  vessel  carrying  them  should  arrive  at  Lis- 
bon.    Consequently,  such  bills  could  not  be  in 
the  view  of  the  judge  wlien  condemning  goods, 
because  the  bills  of  lading  were  not  indorsed; 
and,  had  he  completed  his  decree,  such  bills 
could  not  have  been  inserted  in  it.     No  con- 
ceivable*reason  exists  for  admitting  to  farther 
proof,  the  case  of  a  shipment,  evidenced  by  a 
bill  of  lading,  made  deliverable  to  shipper,"  or 
order,  and  indorsed  to  a  merchant,  residing  in 
Lisbon;  and   at  the  same  time  condemn mj;, 
without  admitting  to  farther  proof,  the  same 
♦shipment,  if  evidenced  by  a  bill  of  lad-  [*4:7 
ing,  made  deliverable,  in  the  first  instance,  to 
the  Lisbon  merchant.     No.  108,  for  example, 
is  made  deliverable  at  Lisbon,  to  Segnior  Jose 
Ramos  de  Fonseco,  and  is  consequently  not  in- 
dorsed.    It  is  contended  that  these  goods  are 
condemned.    But  had  the  bill  been  made  de- 
liverable to  shipper,  or  order,  and  indorsed  to 
Segnior  Jose  liamos  de  Fonseco,  farther  proof 
would  have  been  admitted. 

Nothing  but  absolute  necessity  could  sustain 
a  construction  so  obviously  absurd.  This  court 
is  unanimously  of  opinion  that  justice  ought 
not  to  be  diverted  from  its  plain  course  by  cir- 
cumstances so  susceptible  of  explanation*  that 
error  is  impossible ;  and  that  when  the  decriv 
was  returned  to  the  District  Court  of  North 
Carolina,  with  the  blank  unfilled,  that  court 
did  right  in  considering  the  specification  in- 
tended to  have  been  inserted,  and  for  which 
the  blank  was  left,  as  a  substantive  and  essen- 
tial part  of  the  decree,  still  capable  of  being 
supplied. and  in  acting  upon, and  explainini^  the 
decree,  as  if  that  specification  had  been  orig- 
inally inserted. 

This  impediment  being  removed,  the  cau.se 
will  be  considered  on  its  merits. 

It  is  contended,  with  great  earnestness,  that 
farther  proof  ought  not  to  have  been  ordered, 
and  that  the  goc^s  which  have  been  restored 
ought  to  have  been  condemned  as  prize  of  war. 
In  support  of  this  proposition,  the  captors,  by 
their  counsel,  insist  that  the  rights  of  l)elliger- 
ents  would  be  sacrificed,  should  a  mere  bill  of 
lading,  consigning  the  goods  to  a  neutral,  un- 
accompanied *by  letter  of  advice  or  in-  [*4S 
voice,  let  in  the  neutral  claimant  to  further 
proof. 

It  is  not  pretended  that  such  a  bill  would  of 
itself  justify  an  order  for  restitution;  but  it 
certainly  gives  the  person  to  whom  it  is  ad- 
dressed a  right  to  receive  the  goods,  and  lays 
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the  foundation  for  proof  that  the  property  is 
in  him.  It  cannot  be  believed  that  admitting 
farther  proof  in  the  absence  of  an  invoice  or 
letter  of  advice  endangers  the  fair  ria:hts  of 
belligerents.  These  papers  are  so  easily  pre- 
pared that  no  fraudulent  case  would  be  with- 
out them.  It  is  not  to  be  credited  that  a  ship- 
per in  London,  consigninj^  his  own  goods  to  a 
merchant  in  Lisbon,  with  the  intention  of 
passing  them  on  a  belligerent  cruiser  as  neutral, 
would  omit  to  furnish  a  letter  of  advice  and  in- 
voice adapted  to  the  occasion.  There  might 
be  double  papers,  but  it  is  not  to  be  imagined 
that  papers  so  easily  framed  would  not  be  pre- 
pared in  a  case  of  intended  deception. 

It  is  unquestionably  extraordmary  that  the 
same  vessel  which  carries  the  goods  should  not 
also  carry  invoices  and  letters  of  advice.  But 
the  inference  which  the  counsel  for  the  captors 
would  draw  from  this  fact  does  not  seem  to  be 
warranted  by  it.  It  might  induce  a  suspicioq 
that  papers  had  been  thrown  overboard;  but 
in  the  total  absence  of  evidence  that  this  fact 
had  occured,  the  court  would  not  be  justified 
in  coming  positively  to  such  a  conclusion.  Be- 
tween London  and  Lisbon,  where  the  voyage 
is  short  and  the  packets  regular,  the  bills  of 
lading  and  invoices  might  be  sent  by  the  regu- 
lar conveyances.  But  were  it  even  admitted 
40*]  that  a  belligerent  master  carrying  a  *car- 
go  chiefly  belligerent,  had  thrown  papers  over- 
board, this  fact  ought  not  to  preclude  a  neutral 
claimant,  to  whom  no  fraud  is  imputable,  from 
exhibiting  proof  of  property.  In  the  case  before 
the  court,  no  attempt  was  made  to  disguise  any 
part  of  the  cargo.  By  far  the  greater  portion 
of  it  was  confessedly  British,  and  was  con- 
demned without  a  claim.  The  whole  transac- 
tion with  respect  to  the  cargo,  is  plain  and  open ; 
and  was,  in  the  opinion  of  this  court,  a  clear 
case  for  further  proof. 

The  further  proof  in  the  claims  108, 109,  141 
and  122,  consists  of  affidavits  to  the  proprietary 
interest  of  the  claimants;  of  copies  of  letters, 
in  some  instances  ordering  the  goods,  and  in 
others  advising  of  their  shipment ;  and  of  copies 
of  invoices — all  properly  authenticated.  This 
proof  was  satisfactory,  and  the  order  for  resti- 
tution made  upon  it  was  the  necessary  conse- 
quence of  its  admission. ' 


*In  the  claim  to  No.  118,  made  for  [*50 
Joseph  Winn,  the  further  proof  was  not  so  con- 
clusive. It  consisted  of  the  affidavit  of  the 
claimant  to  his  proprietary  interest,  and  to  his 
character  as  a  domiciled  Portuguese  subject, 
residing  and  carrying  on  trade  in  Lisbon.  The 
affidavit  was  maoe  in  London  on  the  29th  day 
of  June,  1815,  but  states  the  claimant  to  have 
been  at  his  fixed  place  of  residence  in  Lisbon 
at  the  lime  of  the  capture,  where  he  had  re- 
sided for  several  years  preceding  that  event,  and 
where  he  continued  until  the  12th  of  June,  1814, 
when  he  left  *Lisbon  for  Bourdeaux,  and  [*6 1 
has  since  arrived  in  London  on  mercantile  busi- 
ness. That  he  is  still  a  domiciled  subject  of 
Portugal,  intending  to  return  to  Lisbon,  where 
his  commercial  establishment  is  maintained, 
and  his  business  carried  on  by  his  clerks  until 
his  return.  To  a  copy  of  this  affidavit  is  an- 
nexed that  of  Duncan  M' Andrew,  his  clerk, 
made  in  Lisbon,  who  verifies  all  the  facts  stated 
in  it. 

This  property  was  also  restored  by  the  sen- 
tence of  the  District  Court,and  affirmed  in  the 
Circuit  Court.  On  an  appeal  being  prayed, the 
Circuit  Court  made  an  order,  aUowing  this 
claimant  to  take  farther  proof,  to  be  of- 
fered to  this  court.  The  proof  oflfered 
under  this  order  consists  of  a  special  affidavit 
of  one  of  the  shippers,  of  sworn  .copies  of  let- 
ters ordering  the  shipment,  and  of  the  invoice 
of  the  articles  shipped. 

This  claim  not  having  been  attended,  when 
the  sentence  of  restitution  was  made,  with  any 
suspicious  circumstances,  other  than  the  absence 
of  papers  which  have  since  been  supplied,  and 
which  was  probably  the  result  solely  of  inad- 
vertence, this  court  is  of  opinion  that  the 
farther  proof  now  offered  ought  to  be  received. 
It  certainly  dissipates  every  doubt  respecting 
the  proprietary  interest.  The  only  question 
made  upon  it  respects  the  neutral  character  of 
the  claimant. 

It  has  been  urged  that  the  native  character 
easily  reverts,  and  that  by  returning  to  his  na- 
tive country  the  claimant  has  become  a  redin- 
tegrated British  subject.  *But  his  com-  [*52 
mercial  establishment  in  Lisbon  still  remains ; 
his  mercantile  affairs  are  conducted  in  his  ab- 
sence by  his  clerks;  he  was  himself  in  Lisbon 


1.— M.  Bonncmant.  In  bis  commentary  upon  De- 
Habreu,  makes  the  following'  remarlis : 

'*  Parmiles;  pieces  dent  un  navire  dolt  etre  pour- 
vu  pour  la  rcKularlte  do  sa  navltratlon,  II  en  e:4t  de 
deux  sortes ;  le»  unes  servont  a  prouver  la  neutral- 
ite  du  navire,  les  autres  celle  de  la  cargaison. 

"*  Celles  relatives  a  la  carg-uisf»n  sont  les  connois8- 
meats,  les  polices  de  chargement,  les  facturus. 
Toutea  ces  pieces  font  pleine  et  entiere  foi.  si  ellf^s 
sont  en  bonne  et  due  fttrme.  Toute  ne  w)nt  pas 
d'absolue  necessite;  comme  elies  sent  correlatives, 
elle»  se  Bupploent  entre  elle  et  peuvent  etre  8up- 
plees  par  d'autres  equivalentes.  Mais  si  Ton  en 
decouvre  d'autres  qui  les demcntent,  s'il  se  rencon- 
tre des  double  expeditions  on  autres  documens 
capable  d'ebranier  la  conflance.  la  presumption  de 
fraude  fie  changre  des-lors  en  certitude,  on  ne  pre- 
sume passim  plement  lonavireennemi,  on  le  sup- 
pose. 

'*La  preuve  de  la  neutfalite  est  toujours  a  la 
charge  du  capture. 

•The  French  prize  practice  not  allowing  furth- 
er proof,  but  acquitting  or  condemning  upon  the 
original  evidence  consisting  of  the  papers  found 
on  board  and  the  depositions  of  the  captors  and 
captured.  The  only  exception  to  this  rule  is,  where 
the  papers  have  been  spoliated  by  the  captors,  or 

Wheat.  8. 


"  Cette  preuv  ne  pent  et  ne  doit  resulter  que  des 
paertt  trouves  abord;  *toute  autre  indirects  ne 
peut  etre  recue  ni  pour  ni  centre,  c'est  la  disposi- 
tion de  Tart.  11.  du  reglement  du  26  JuiUet,  177H, 
et  des  precedens  qui  veulent  qu'on  n'ait  egard 
qu'aux  pieces  trouveen  a  bord,  et  non  a  celles  qui 
pourroient  etre  produites  apres  la  prise. 

*'  C'est  au  capteur  a  prouver  ensuite  I'lrregular- 
ite  des  pieces,  a  les  discuter  de  la  raaniere  qu'il 
juge  convenabi  e  puur  en  demontrer  la  fraude  et 
la  simulation. 

"  Quant  Rux  irregularites  que  peuvent  contenir 
certaine  pieces  de  bord,  ce  n'est  pas  a  des  omissions 
de  forme  usitees  que  les  tribunaux  doivents'  at- 
tacher,  c'est  par  I'ensemble  dCM  pieces,  et  sur  tout 
par  la  verite  des  chosen  qui  en  resulte,  qu'iis  dol- 
vent  se  determiner ;  I'experiende  n'a  que  trop  de- 
montre  que  la  plus  grands  regularite  dans  les  pa- 
plers  mas  quoit  souvent  la  fraude  et  la  simulation, 
nimia  precuutio  dolus."  Bonnemant's  Translation 
of  De  Uabreu,  Tom.  1,  p.  28, 

lost  by  {(hipwreck,  and  other  inevitable  accidents. 
Valin,  Traite  des  Prises,  ch.  15,  n.  7.  But  the 
Spanish  law  admits  of  further  proof  in  case  of 
doubts  arising  upon  the  original  evidence.  De- 
Habreu,  part  2,  ch.  16. 
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at  the  time  of  the  capture; be  has  come  to  Lon- 
don merely  on  merchantile  business,  and  in- 
tends returning  to  Lisbon.  Under  these  circum- 
stances, his  Portuguese  domicile  still  con- 
tinues. 

But,  it  is  contended  that  the  connection  be- 
tween Britain  and  Portugal  retains  the  British 
character,  and  the  counsel  for  the  captors  has 
enumerated  the  privileges  of  Englishmen  in 
that  country. 

These  privileges  are  certainly  very  great;  but, 
without  givinglhem  a  minute  and  'separate  ex- 
amination, it  may  \ye  said  generally,  that  they 
do  not  confound  the  British  and  Portuguese 
character.  They  do  not  identify  the  two  na- 
tions ^ith  each  other,  or  affect  those  principles 
on  which,  in  other  cases,  a  merchant  acquires 
the  character  of  the  nation  in  which  he  resides 
and  carries  on  his  trade.  If  a  British  merchant, 
residing  in  Portugal,  retains  his  British  char- 
acter when  Britain  is  at  war  and  Portugal  at 
peace,  he  would  also  retain  that  character  when 
Portugal  is  at  war  and  Britain  at  peace.  This 
no  belligerent  could  tolerate.  Its  effect  would 
be  to  neutralize  the  whole  commerce  of  Portu- 
gal, and  give  it  perfect  security. 

Sentence  affirmed. 


53*]  •[chancery.] 

MIVER,  ASSIQNBE,   &c., 
V. 

KYGER  KT  AL. 


Bill  for  the  speofflo  performance  of  an  acrreenient 
for  the  exchanfre  of  lands.    The  contract  enforced. 


THIS  cause  was  argued  by  Mr,  Taylor  for  the 
appellant,   and  by  Mr,  Swann  for  the  re- 
sponaent. 

Marshall,  CA.  tA,  delivered  the  opinion  of 
the  court: 

On  the  25th  day  of  March,  1789,  George 
Kyger  and  Josiah  Watson  entered  into  articles 
for  the  exchange  of  a  lot  in  Alexandria,  esti- 
mated at  $2,200, for  certain  lands  in  Kentucky, 
the  property  of  Watson.  The  lot  was  to  be  con- 
veyed to  Watson  within  eighteen  months  from 
the  date  of  the  contract;  in  consideration  of 
which,  Watson  stipulated  to  convey  to  Kyger 
such  lands,  surveved  and  patented  foi  him,  on 
the  waters  of  Elkhorn  in  Kentucky,  as  the 
said  Kyger  should  select,  to  the  extent  of  $2,- 
200,  at  one  dollar  per  acre,  as  soon  as  Kyger 
should  make  his  election,  and  furnish  a  plot 
and  survey  of  the  lands  chosen. 

On  the  23d  day  of  December,  1790.  a  second 
agreement  was  entered  into,  which,  after  recit- 
ing the  terms  of  the  first,  states  that  George 
Kyger  had  represented  to  the  said  Josiah,  that 


NoTB.— See  notes  to  Hepburn  v.  Dunlop*  1  Wheat. 
ITO;  Pratt  v.  Carroll,  8  Cranch,  471;  Morifnn  v. 
Morgan,  2  Wheat.  290,  and  Colson  v.  Thompson, 
2  Wheat.  336. 
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the  land  on  Elkhorn  was  not  so  valuable  as 
Kyger  had  supposed ;  and  had  proposed  to  ex- 
tend the  time  for  surveying  •and  choos-  J[*64 
ing  the  lands  in  Kentucky,  and  to  be  allowc'd 
to  take  lands  to  the  amount  of  $2,200  on  the 
waters  of  Elkhorn, or  from  other  lands  patented 
for  the  said  Josiah,  in  Kentucky,  at  the  intrin- 
sic value  which  such  land  bore  at  any  time  be- 
tween the  25th  day  of  March,  1789,  and  the  25th 
day  of  September,  1790.  On  this  representa- 
tion it  was  agreed  that  the  time  for  choosing, 
valuing,  and  conveying  the  lands  in  Kentucky, 
should  be  extended  eighteen  months;  that 
Kyger  might  take  lands  to  the  stipulated 
amount,  from  other  tracts,  which  were  speci- 
fied, at  the  intrinsic  value  between  the  periods 
before  mentioned, taking  not  less  than  700  acres 
out  of  any  one  tract.  To  ascertain  the  value 
of  these  lands,  Thomas  Marshall,  the  elder,  was 
chosen  on  the  part  of  Watson,  and  Samuel 
Buler  on  behalf  of  Kyger;  and  it  was  agreed 
that  if  T.  Marshall  shomd  die  or  refuse  to  act, 
the  agent  of  Watson  in  Kentucky  should  nomi- 
nate some  other  person  in  his  stead.  A  similar 
provision  was  made  for  supplying  the  place  of 
Buler.  The  selection  and  valuation  being  thus 
made,  Josiah  Watson  was  to  convey  the  land 
selected  and  valued. 

In  the  year  1806,  Daniel  Kyger  and  others, 
devisees  of  George  Kyger,  party  to  the  said 
contracts,  filed  their  bill  in  chancery  in  the 
Circuit  Court  for  the  county  of  Alexandria, 
stating  the  contracts  above  mentioned;  and 
stating,  farther,  that  the  lot  in  Alexandria  bad 
been  duly  conveyed ;  that  Thomas  Marshall  had 
refused  to  act  as  a  valuer;  that  the  agent  of 
Watson  had  nominated  John  M'Whattan  in  his 
place;  that  in  the  year  1791,  the  said  M'What- 
tan and  Buler  proceeded  to  make  a  valuation, 
by  which  the  lands  on  *Elkhorn  were  [*S5 
valued  at  $1,200, and  by  which  one  tract  of  1.- 
800  acres  on  Ravin  Creek,  and  one  other  tract 
of  1.200  acres  on  Forklick  Creek,  were  taken  to 
complete  the  amount  in  value  to  which  Kyger 
was  entitled  under  the  contract. 

The  bill  proceeds  to  state  that  this  valua- 
tion was  made  known  to  Josiah  Watson,  and 
the  conveyances  demanded,  but  from  some  un- 
known cause  were  not  made  until  Josiah  Wat- 
son became  bankrupt.     That  in  the  year 

George  Kyger  departed  this  life,  having  first 
made  his  last  will  in  writing,  in  which  he  de- 
vised all  his  real  estate  in  Kentucky  to  the 
plaintiffs.  In  theyear  1805  the  plaintiffs  pre- 
sented to  Josiah  Watson  an  affidavit  made  by 
M'Whattan  and  Buler,  stating  the  valuation 
they  had  made,  and  demanded  a  conveyance. 
He  excused  himself  on  account  of  his  bank- 
ruptcy, but  executed  a  release  which  recites 
the  agreement  and  valuation ;  and  that  a  deed 
for  the  lands  had  been  executed  by  him,  which 
was  in  the  hands  of  John  M'lver,  the  defend- 
ant. This  release  is  annexed  to  the  bill.  The 
bill  prays  that  M'lver.thc  defendant. who  is  the 
assignee  of  the  bankrupt,  may  be  decreed  to 
convey  the  lands  contained  in  the  valuation  of 
M'Whattan  and  Buler. 

The  answer  admits  the  contracts,  but  does 
not  admit  that  Thomas  Marshall  declined  actinc 
as  a  valuer,  or  that  M'Whattan  was  appointed 
in  his  place.  It  avers  that  the  Elkhorn  lands 
were  worth  the  sum  at  which  they  were  rated 
in  the  first  contract,  and  that  the  second  was 
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obtained  by  the  fraudulent  representations  of 
Kyger.  That  the  valuation  of  M'Whattan 
and  Buler  was  not  only  unauthorized,  but 
oB*]  *niade  under  an  imposition  practiced  on 
them  by  Kyger,  who  prevailed  on  them  to  con- 
aider  the  contract  as  obliging  them  to  value  the 
lands  on  Elkliorn  and  Eagle  Creek  at  no  more 
than  one  dollar  per  acre,  although  they  might 
be  worth  more.  That  Josiah  Watson  never  ad- 
mitted that  Kyger  was  entitled  to  more  than 
the  Elkhorn  and  Eagle  Creek  land,  which  was, 
therefore,  not  conveyed  to  his  assignees, though 
the  other  lands  mentioned  in  the  bill  were  so 
conveyed.  The  defendant  consents  that  a  con- 
veyance be  decreed  for  the  Elkhorn  and  Eagle 
Creek  lands,  and  insists  that  the  bill  as  to  the 
rt^sidue  ouj^ht  to  be  dismissed. 

Several  depositions  were  taken,  which  gener- 
ally estimate  the  Elkhorn  and  Eagle  Creek 
land  at  a  dollar  or  more  per  acre.  One  deposi- 
tion estimates  them  at  83  cents.  Parts  of  those 
lauds  were  sold  by  Kyger  at  various  prices, 
whether  on  credit,  or  on  what  credit,  is  not 
stated,  averaging  rather  more  than  one  dollar 
IkT  acre. 

The  deposition  of  M'Whattan  was  taken  by 
the  defendant, and  states  that  the  valuers  acted 
nuder  the  first  agreement;  and,  to  the  best  of 
his  recollection,  thought  themselves  bound  to 
estimate  the  first  rate  land  at  not  more  than  one 
dollar  per  acre. 

The  court  decreed  a  conveyance  for  all  the 
lands  contained  in  the  valuation,  from  which 
decree  the  defendant  appealed  to  this  court. 

The  appellant  contends: 

1st.  That  the  second  contract  ought  to  be  an- 
nulled, having  been  obtained  by  fraud.  If  this 
Ix'  against  him,  then, 

57*J  *2d.  The  valuation  ought  to  be  set  aside, 
and  a  revaluation  directed. 

1.  Admitting  the  lands  on  Elkhorn  and  Eagle 
Creek  to  have  been  worth,  intrinsically',  one 
dolhir  per  acre,  a  fact  not  entirely  certain,  the 
court  Is  of  opinion  that  the  second  contract  is 
not  impeachable  on  that  ground.  It  is  not  sug- 
gested, nor  is  it  t^^  be  presumed,  that  Watson 
derived  his  sole  knowledge  of  the  value  of  his 
lands  from  the  respresentations  made  by  Kyger. 
The  value  fixed  in  the  first  contract  was  pro- 
bably founded  on  his  previous  information,  and 
there  Is  no  reason  to  doubt  that  when  Kyger 
was  dissatisfied  with  the  stipulated  price,  Wat- 
son was  perfectly  willing  to  leave  the  value  to 
arbitrators  mutually  chosen  by  the  parties.  The 
court  perceives  no  rea.son  for  annulling  the 
j^H'ond  contract. 

*2.  On  the  second  point,  the  establishment  of  the 
valuation  made  by  M'Whattan  and  Buler,  there 
l>  a  total  want  of  testimony.  The  defendant, 
in  his  answer,  denies  the  authoritv  of  M*  What- 
tan  to  act  as  a  valuer,  and  there  is  no  proof  to 
wipport  the  allegation  of  the  bill.  The  ex-parte 
amoavit  of  M'Whattan  and  Buler.  did  it  even 
contain  any  evidence  of  their  authority,  is  in- 
admimible;  and  the  recitals  of  the  deed  of  re- 
lease executed  by  Watson  after  he  Ijecame  a 
Imnkrupt  are  not  evidence.  The  decree,  there- 
fore, 80  far  as  it  establishes  this  valuation,  and 
orders  conveyances  to  be  made  in  (conformity 
with,  must  be  reversed,  and  that  valuation  set 
aside  and  a  new  one  directed. 

Decree  a>ccordingly. 
Wheat.  3. 
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Decree  in  an  Instance  cause  aflirmed  with  dam* 
a^fes,  at  the  rate  of  six  per  centum  per  annum,  on 
the  amount  of  the  appraised  value  of  the  carfir^) 
(the  same  havingr  been  delivered  to  tlic  claimant  on 
bail),  inoludinNT  interest  from  the  date  of  the  de- 
cree of  condemnatiim  la  the  District  Court. 

APPEAL  from  the  Circuit  Court  of  South 
Carolina. 

This  was  an  information  under  the  non-im- 
portation laws,  against  the  ship  Diana  and 
cargo.  Condemnation  was  pronounced  in  the 
District  and  Circuit  Courts,  and  the  cause  was 
brought  by  appeal  to  this  court.  At  the  last 
term,  on  the  hearing,  it  was  ordered  to  further 
proof;  and  the  further  proof  not  being  satis- 
factory, the  decree  of  the  court  below  was 
afiirmed  at  the  present  term. 

Mr,  Berrien,  for  the  United  States,  inquired 
whether  the  damages  should  be  compute<l  from 
the  date  of  the  lK>nd  given  for  the  appraised 
value  of  the  cargo,  or  from  the  decree  of  the 
District  Court. 

The  court  was  of  opinion  that  the  damages 
should  be  computed  at  the  rat»  of  six  per  cen- 
tum on  the  amount  of  the  appraised  value  of 
the  cargo,  including  interest  from  the  date  of 
the  decree  of  condemnation  in  the  District 
Court. 

Decree  affirmed. 
Cited— 5  Otto,  618. 
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THE  NEW  YORK.    Troup,   Claimant. 

Libel  under  the  non-Importation  acta.  Allefrcd 
excuse  of  distress  repelled.  Condemnation  pro- 
nounced. 

THIS  caase  was  argued  by  Mr.  D.  B.  Ogden  for 
the  appellant  ana  claimant,  and  by  Mr.  Hop- 
kiruon  ana  Mr.  Baldwin  for  the  United  States. ' 


•Livingston,  /.,  delivered  the  opinion  [*60 
of  the  court : 

This  is  an  appeal  from  the  Circuit  (^ourt  for 
the  Southern  District  of  New  York. 

This  ship  was  libeled  for  taking  on  board,  at 
the  Island  of  Jamaica,  with  the  knowledge  of 
the  master,  51  puncheons  of  rum,  ^  barrels  of 
limes,  and  20  barrels  of  pimento,  with  inten- 
tion to  import  the  same  into  the  United  States, 
contrary  to  the  provisions  of  an  act  of  C-ongress 
interdicting  commercial  intercourse  between 
Great  Britain  and  the  United  States,  passed 
•the  1st  of  March.  1809,  and  the  cargo  was  [*6 1 

1.— The  latter  counselcited  The  Eleanor,  Edwards, 
150,  IflO.  In  this  case  Sir  Wiiilam  Scott  observes, 
that  ^*  real  and  irresistible  distress  must  be  at  all 
times  a  sulBoient  passport  for  human  beinffs  under 
any  such  application  of  human  laws.  But  ii  a  part}' 
isa  false  mendicant.  If  he  brinffs  Into  a  port  a  ship 
or  carffo,  under  a  pretence  which  does  not  exist, 
the  holding  out  of  such  a  false  cause  fixes  him  with 
a  fraudulent  purpose.    If  he  did  not  come  in  for 
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libeled  for  an  importation  into  tlie  United 
States,  in  violation  of  the  provisions  of  the 
same  law. 

A  claim  was  interposed  by  John  Troup,  of 
the  city  of  New  York,  merchant,  which  denies 
the  allegation  of  the  libel,  as  to  the  intention 
with  which  the  articles  mentioned  in  the  libel 
were  put  on  IxMird  at  Jamaica;  and  as  to  the 
importation,  he  states,  that  on  or  about  the  6th 
of  October,  1811,  the  said  ship,  with  the  said 
cargo  on  board,  being  on  the  high  seas  on  the 
American  coast  about  five  leagues  distant  from 
land,  and  having  lost  her  ruddef,  and  being 
otherwise  disabled,  was,  by  stress  of  weather, 
compelled  to  put  into  the  port  of  New  York, 
contrary  to  the  will  and  design  of  the  master, 
and  against  the  express  orders  of  the  claimant, 
as  owner  thereof,  communicated  to  the  said 
master  before  his  arrival. 

On  boanl  the  vessel  were  two  manifests  of 
the  cargo,  both  of  which  stated  the  cargo  to 
have  b^n  laden  on  board  at  Montego  Bay,  in 
Jamaica;  but  one  of  them  declared  her  destina- 
tion to  be  Amelia  Island,  and  the  other  New 
York.  The  latter  was  delivered  to  an  officer 
of  the  customs,  and  a  certificate  by  him  in- 
dorsed thereon,  stating  that  fact,  dat^d  the  14th 
of  October,  181  >.  The  other  manifest  was  ex- 
hibited at  the  custom-house  in  New  York,  on 
the  25th  of  October,  1811,  at  which  time  the 
master  took  the  oath  usual  on  such  occasions, 
stating  that  the  said  manifest  contained  a  true 
account  of  all  the  goods  on  board,  and  that 
there  were  not  any  goods  on  board,  the  impor- 
tation of  which  into  the  United  States  was  pro- 
hibited by  law. 

62*]  *John  Dadson,  the  master,  deposed, 
that  he  was  with  the  said  ship  at  Jamaica,  in 
August,  1811.  That  his  orders  from  the  claim- 
ant were  not  to  take  on  board  at  Jamaica  any 
West  India  produce  for  the  United  States.  That 
the  consignee  of  the  said  ship,  the  Northern 
Liberties  (evidently  a  mistake  for  the  New 
York),  insisted  upon  it  that  he  should  take  a 
c^rgo  of  West  India  produce  on  board,  stating 
it.  as  his  opinion,  that  the  non-intercourse  law 
would  probably  be  repealed  before  she  could 
arrive  at  New  York,  and  that,  at  any  rate,  he 
could  stand  off  and  on  Sandy  Ilook  until  he 
should  receive  the  orders  of  his  owner  how  to 
proceed.  That  he  was  thus  induced  to  take 
the  said  cargo  on  board,  with  which  he  sailed 
with  orders  from  the  consignee,  and  with  in- 


tention to  obey  them,  not  to  attempt  to  come 
into  the  port  of  New  York  unless  he  received 
from  the  owner  directions  off  Sandy  Hook  so 
to  do;  that  on  the  6th  of  October,  in  the  same 
year,  while  on  the  voyage  from  Jamaica,  they 
had  a  severe  gale  of  wind  from  the  south -west, 
varying  to  the  southward  and  eastward,  ac- 
companied with  a  very  heavy  sea.  which  con- 
tinued nearly  twenty  hours,  in  the  course  of 
which  they  split  the  foresail  and  carried  away 
the  rudder.  That  on  the  11th  day  of  October 
they  made  soundings  about  40  miles  to  the 
southward  of  Sandy  .Hook,  where  he  receiveti 
a  letter  from  the  owner  by  a  pilot-boat,  the  con- 
tents of  which  he  communicated  to  the  crew, 
and  told  them  he  should  wait  off  the  Hook  un- 
til he  received  farther  orders  from  the  owner; 
but  they  declared  that  the  rudder  was  in  such 
a  state  that  it  was  unsafe  to  remain  in  her  at 
sea,  and  that  they  would  leave  the  *8hip  [*63 
in  the  pilot-boat  unless  he  would  bring  her  into 
port.  That,  in  his  opinion,  it  would  have  been 
dangerous  and  very  unsafe  to  continue  at  sea 
with  the  said  ship  in  the  condition  in  which  the 
rudder  then  was,  and  he  therefore  consented 
to  bring  her  into  New  York,  believing  that  it 
was  necessary  to  do  so  for  the  preservation  of 
the  cargo  ana  the  lives  of  the  people  on  board; 
that  he  was  towed  into  New  York  by  a  pilot - 
boat,  as  the  pilot  would  not  take  charge  of  the 
ship  unless  she  was  towed. 

The  letter  of  the  owner,  referred  to  in  the 
master's  testimony,  is  dated  in  New  Y'ork,  the 
3d  of  October,  1811,  and  is  addressed  to  him  as 
follows : 

"Not  knowing  if  you  have  rum  in,  I  take 
this  precaution  by  every  boat;  if  you  have  rum, 
you  are  to  stand  off  immediately  at  least  four 
leagues,  and  keep  your  ship  in  as  good  a  situa- 
tion as  you  can.  either  for  bad  weather  or  to 
come  in  if  ordered ;  you  must  get  the  pilot  to 
bring  up  all  the  letters  for  me,  &c..  also,  a  letter 
from  yourself,  stating  the  state  of  your  ship, 
provisions,  &c.,  and  bnng  them  to  town  as  soon 
as  possible;  give  me  your  opinion  of  your  crew, 
if  you  think  they  can  be  depended  on  if  we  find 
it  necessary  to  alter  our  port  of  departure.  If 
you  have  rum  in,  I  expect  the  ship  must  go  to 
Amelia  Island,  or  some  other  port,  as  they  seize 
all  that  comes  here.  You  may  expect  to  see  or 
hear  from  me  in  a  day  or  two  after  your  being 
off,  you  keeping  the  Highlands  N.  W.  of  you 
I  thmk  will  be  a  good  berth.     If  you  are  within 


the  only  purpone  which  the  law  tolerates,  be  has 
rually  come  in  for  one  whloli  It  prohibits— that  of 
carrylntr  on  an  Interdicted  commerce  in  whole  or 
in  part.  It  in,  I  presume,  an  iiniversHl  rule,  that 
the  mere  oomingr  into  port,  though  without 
breakintf  bulk,  i^  pritna  facie  evidence  of  an  im- 
portation. At  th«^  same  time,  this*  presumption  may 
be  rebutted ;  but  it  lies  on  tho  party  to  assign 
the  other  cause,  and  if  the  cause  assigned 
turns  out  to  be  false,  the  first  presumption  neces- 
sarily takes  place,  and  the  fraudulent  importation 
is  fastened  down  upon  him.  The  court  put  the 
quef*ti(m  to  the  counsel,  whether  it  was  meant  to  be 
artrued,  that  the  brinj^ing'  a  carffo  Into  an  interdict- 
ed port,  under  a  false  pretense,  was  not  a  fraud- 
ulent importation,  and  it  has  not  been  denied  that 
It  is  to  be  so  considered.**  **  Upon  the  fact  of  im- 
portation, therefore,  there  can  be  no  doubt;  and, 
consequently,  the  prreat  point  to  which  tho  case  is 
reduee<i  if»  the  distress  which  Is  allesred  to  have 
occasioned  it.  Now,  It  must  be  an  unrent  distress ; 
it  muflt  be  somethlnjr  of  grave  necessdtv ;  such  as  is 
sfxiken  of  In  our  books,  where  a  ship  is  said  to  be 
driven  Id  by  stress  of  weather.    It  is  not  sufficient 
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to  say  it  was  done  to  avoid  a  little  bad  weather,  or 
In  consequence  of  foul  winds ;  the  dauffer  must  be 
such  as  to  cause  apprehension  in  the  mind  of  an 
honest  and  firm  man.  I  do  not  mean  to  say  that 
there  must  be  an  actual  physical  necessity  existlnsr 
at  the  moment;  a  moral  necessity  would  Justify 
the  act ;  where,  for  instance,  the  ship  has  sustained 
previous  damajpe,  so  as  to  render  it  dangerous  to 
the  lives  of  the  persons  on  board  to  prosecute  the 
vovaire.  Such  a  cose,  thouirh  there  might  be  no  ex- 
istlnK  storm,  would  be  viewed  with  tenderness;  but 
there  must  l>e  at  least  a  moral  necessity.    Then. 

Xin,  where  the  party  Justifies  the  act  upon  the 
I  of  distress,  it  must  not  be  a  distrf^ns  which  he 
has  created  himself,  by  puttiov  on  board  an  insuf- 
ficient quantity  of  water  or  ofprovisionsforsuoh  a 
voyo^re ;  for  there  the  distress  is  only  a  |>art  of  the 
mechanUtm  of  the  fraud,  and  cannot  be  Het  up  In 
excuse  for  it ;  and  in  the  next  place  the  di8tre>>» 
must  be  proved  by  the  clNimant  in  a  clear  and  satis- 
factory manner.  It  is  evidence  which  oomes  from 
himself,  and  from  persons  subject  to  his  power,  and 
probably  involve'!  in  the  fraud.  If  any  fraud  there 
be,  and  Is,  therefore,  liable  to  be  rigidly  examined." 
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three  leagues  of  the  land  you  are  liable  to  seiz- 
ure by  any  armed  vessel. 

On  the' 18th  of  October,  1811,  a  survey  was 
64*1  made  *of  the  New  York  by  the  board  of 
wardens,  which  stated  the  rudder  gone,  the 
stem-post  and  counter  plank  injured ;  the  oakum 
worked  out,  the  main  cap  split  and  settled,  fore- 
topsail  yards  sprung,  pallbits  broken ;  fore-top- 
sail sheet  bill  start«3  and  broken.  This  injury 
was  stated  by  the  master  to  the  wardens  to  have 
happened  in  a  gale,  inlat.  27''  30"  N.  and  long. 
80"  W.  The  wardens  gaire  it  as  their  opinion 
that  the  said  vessel  ous^ht  to  be  unloaded,  and 
hove  out  to  repair  her  damages  before  she  could 
proceed  to  sea  in  safety. 

On  the  7th  of  November,  of  the  same  year, 
after  the  New  York  was  unloaded,  the  wardens 
again  surveyed  her,  and  reported  the  middle 
rudder  brace  broken,  the  crown  of  the  lower 
brace  gone,  some  of  the  sheathing  fore  and 
aft  gone,  the  rudder  badly  chafed,  and  so  much 
injured  as  not  to  be  fit  to  be  repaired. 

On  this  evidence  the  District  Court  pro- 
nounced a  decree  of  restitution.  From  this 
sentence  the  United  States  appealed  to  the  Cir- 
cuit Court,  held  for  the  southern  district  of 
New  York,  in  the  second  circuit,  where  that 
sentence  was  reversed.  From  this  last  decree, 
an  appeal  is  made  to  this  court,  whose  duty  it 
now  is  to  inquire  which  of  these  .sentences  is 
correct. 

If  the  articles  in  question  were  taken  on 
board  with  the  intention  of  importing  the  same 
into  the  United  States,  and  with  the  owners  or 
master's  knowledge,  a  forfeiture  of  the  vessel 
must  be  the  consequence,  whether  she  were 
forced  in  by  stress  of  weather  or  not ;  and  even 
if  no  such  intention  existed  at  the  time  of  load- 
05*]  ingat  Jamaica,the  same  consequence  *will 
attach  to  the  goods,  if  it  shall  appear  that  the 
coming  in  of  the  vessel  was  voluntary  on  the 
part  of  the  master. 

The  claimant  has  first  endeavored  to  clear  the 
transaction  of  all  illegality  in  its  inception,  and 
thinks  he  has  offcr^  testimony  sufficient  to 
satisfy  the  court  that  there  was  no  intention  at 
the  time  of  loading  at  Jamaica,  to  import,  the 
cargo  into  the  United  States. 

When  an  act  takes  place,  which  in  itself,  and 
unexplained,  is  a  violation  of  law,  and  the  in- 
ducements to  such  infraction  are  great,  it  will 
not  be  thought  unreasonable  in  a  court  to  ex- 
pect from  a  party  who  seeks  relief  against  its 
consequences,  the  most  satisfactorv  proofs  of 
innocence,  especially,  as  such  proof  will  gener- 
ally be  within  his  reach.   If,  then,  any  papers, 
which  in  the  course  of  such  a  transaction  must 
have  existed,  are  not  produced,  or  if  any  others 
which  come  to  light,  do  not  correspond  with 
the  master's  relation ;  and  especially,  if  all  the 
witnesses  who  are  in  the  pow^er,  and  many  of 
them  in  the  interest,  and  under  the  influence  of 
the  party,  are  omitted  to  be  examined,  when  it 
is  impossible  that  they  should  not  Ix*  intimately 
acquainted  with  the  most  material  circumstan- 
ces; and  instead  of  this,  the  chief,   if  not  onlj^ 
reliance  of  the  claimant,  is  placed  on  the  evi- 
dence of  a  party,   who,  if  the  allegations  of  the 
libel  be  true,  is  himself  liable  to  a  very  heavy 
penally;  when  such  a  case  occurs,  a  court  must 
be  exiJectcd  to  look  at  the  proofs  before  it  with 
more  tlian  ordinary  suspicion  and  distrust, 
lo  this  ca.se,  there  was  an  importation  which, 
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prima  facU,  was  against  law.  and  was  in  the 
same  degree  'evidence  of  an  original  in-  [*OG 
tention  to  import;  the  burthen,  then,  of  show- 
ing the  absence  of  such  an  intention,  was 
thrown  upon  and  assumed  by  the  claimant.  In 
doing  this  he  satisfies  himself  with  the  exam- 
ination of  the  master,  who  states  that  he  had 
orders  from  his  owner  not  to  take  on  board  at 
Jamaica  any  West  India  produce  for  the  United 
States.  What  is  become  of  these  orders? 
Does  a  master  sail  on  a  foreign  voyage  with 
verbal  instructions  only?  This  is  not  the  com- 
mon course  of  business.  Instructions  to  a 
master  of  a  vessel  are  generally  in  writing;  and 
for  the  owner's  greater  security,  there  is  always 
left  with  him  a  copy  certified  or  acknowledged 
by  the  former,  if  so,  why  are  they  not  pro- 
duced? They  would  speak  for  themselves,  and 
be  entitled  to' more  credit  than  the  declarations 
of  a  person  so  deeply  interested  to  misrepresent 
the  transaction,  \^&  this  witness  is.  The  court, 
therefore,  might  well  throw  out  of  the  case  the 
little  that  is  said  of  these  instructions,  so  long 
as  they  are  not  produced;  and  it  is  not  pre- 
tended that  they  were  not  reduced  to  writing, 
or  if  they  were,  that  they  are  lost ;  which,  in- 
deed, is  not  a  very  supposable  event,  if  the  or- 
dinary precautions  on  this  occasion  have  been 
observed.  But  notwithstanding  the.se  very 
positive  orders,  the  master,  in  direct  violation 
of  them,  and  at  the  hazard  of  the  most  serious 
consequences  to  himself,  takes  on  board  a  cargo 
expressly  prohibited  by  his  owner,  in  compli- 
ance with  the  directions  and  opinion  of  a  con- 
signee, whose  name  is  also  withheld,  and  who 
does  not  appear  to  have  had  any  right  to  inter- 
fere in  this  way.  So  great  a  responsibility 
would  have  attached  upon  such  *a  pal-  ['OlT 
pable  breach  of  orders  that  it  is  a  good  reason 
for  doubting  whether  they  ever  existed.  Nor 
is  this  part  of  the  master's  testimony  verified  by 
the  claim,  which  observes  a  profound  silence 
in  relation  to  these  or  any  other  orders  that 
may  have  been  given.  If  no  written  instruc- 
tions were  delivered  to  the  master,  which  we 
are  at  liberty  to  l)elieve,  as  none  are  produced, 
a  l)etter  mode  could  hardly  have  been  devised  to 
avoid  detection.  It  has  been  said  in  argument, 
that  the  intention  of  the  master's  coming  to  the 
United  Stales  was  altogether  contingent,  and 
depended  on  a  repeal  of  the  non-intercourse 
act,  and  that  he,  accordingly,  did  not  mean  to 
come  in  if  that  act  were  still  in  force.  But  how 
does  this  appear?  Nothing  of  the  kind  is  stated 
in  his  deposition ;  on  the  contrary,  his  coming 
in,  accoraing  to  his  own  account,  depended  not 
on  the  repeal  of  this  law,  but  on  the  orders  of 
his  owner;  he  came,  he  says,  on  this  coast,  with 
intention  to  obey  the  orders  of  the  consignee, 
not  to  attempt  to  come  into  port  unless  he  re- 
ceived orders  from  the  owner,  off  Sandy  Hook, 
so  to  do.  If,  therefore,  he  had  found  those  laws 
yet  in  force,  which  he  probably  had  heard  was 
the  case,  soon  after  his  coming  on  the  American 
coast,  and  long  before  he  fell  in  with  the  pilot- 
boat  which  carried  down  the  letter  of  his  owner, 
he  still  intended  to  have  come  in,  if  his  owner 
had  ordered  him  so  to  do.  His  intention, 
therefore,  as  taken  from  his  own  relation,  is  not 
altogether  of  that  innocent  nature  which  it  has 
been  represented  to  be.  When  the  vessel  sailed 
from  Jamaicii,  does  not  exactly  appear;  all  we 
know  from  the  master's  account  is,  that  she  was 
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there  in  Augujst,  and  met  with  a  gale  on  the  6th 
©8*]  *of  October  following.  It  is  probable, 
however,  from  these  dates,  that  she  had  been 
long  enough  at  sea  to  meet  with  one  or  more 
vessels  from  the  United  States,  from  which  in- 
formation might  have  been  received  of  the  ac- 
tual state  of  things  in  this  country  in  relation  to 
this  law.  WhetTier  any  such  vessel  were  met 
with,  we  know  not;  but  might  have  known  if 
any  of  the  crew,  or  of  the  passengers  had  been 
examined,  or  the  log-book  produced.  If  such 
information  were  received  on  thee.oa.st,  and  the 
master  of  the  New  York  had  persisted  after- 
wards in  keeping  the  sea  until  he  could  hear 
from  his  owner,  it  would  amount  to  strong 
proof  of  an  original  design  to  come  here.  The 
opinion  which  has  already  been  intimated  on 
this  part  of  the  ease,  which  depends  on  the  in- 
tention with  which  the  cargo  was  loaded,  will 
he  much  strengthened  by  proceeding  to  consider 
the  plea  of  necessity  on  which  the  coming  in  is 
justified,  and  the  facts  relied  on.  in  support  of 
this  plea.  The  necessity  must  be  urgent,  and 
proceed  from  such  a  state  of  things  sn  may  he 
supposed  to  produce  on  the  mind  of  a  skillful 
mariner,  a  well-grounded  apprehen-sion  of  the 
loss  of  vessel  and  cargo,  or  of  the  lives  of  the 
crew.  It  is  not  every  injury  that  may  l)e  re- 
ceived in  a  storm,  lu*  the  splitting  of  a  sail,  the 
springing  of  a  yard,  or  a  trifling  leak,  which 
will  excuse  a  violation  of  the  laws  of  trade. 
Such  accidents  happen  in  every  voyage;  and 
the  commerce  of  no  country  could  be  subject  to 
any  regulations,  if  they  might  be  avoided  by 
the  setting  up  of  such  trivial  accidents  as  these. 
It  ought,  also,  to  be  very  apparent,  that  the  in- 
i$9*J  jury,  whatever  it  may  l)e,  has  not  *been 
in  any  dej^ree  produced,  as  was  too  often  the 
case,  dunng  the  restrictive  system,  by  the 
agency  of  the  master  and  some  of  tile  crew. 
Does,  then,  the  testimony  in  thb*  case  carry 
with  it  that  full  conviction  of  XhcvittitMJor  which 
ought  to  be  made  out  to  avoid  the  efTects  of  an 
illicit  importation?  It  will  not  he  right  or  prop- 
er for  the  court,  in  considering  this  part  of  the 
case,  to  devest  itself  of  those  suspicions  which 
were  so  strongly  excited  in  the  tirst  stage  of  this 
transaction ;  for  if  it  were  not  very  clearly  made 
out  that  the  lading  of  these  goods  on  board  was 
innocent,  it  will  be  some  excuse  for  the  incre- 
dulity which  the  court  may  discover  respecting 
the  tale  of  subse(]uent  distress.  On  this  point, 
also,  the  claimant  is  satisfied  with  the  testimony 
of  the  master.  Not  a  single  mariner,  not  one 
of  the  passengers,  although  several  were  on 
board,  is  brought  forward  m  support  of  his  re- 
lation. Of  the  wardens'  survey,  notice  will  pres- 
ently be  taken.  Now,  admitting  the  master's 
story  to  be  true,  with  those  qualifications,  how- 
ever, which  are  inevitable,  he  has  made  out  as 
weak  a  case  of  necessity  as  was  ever  offered  to 
a  court,  in  the  many  instances  of  this  kind  which 
occurred  during  the  existence  of  the  restrictive 
system.  A  gale  of  less  than  twenty  hours'  con- 
tmuance  was  all  the  bad  weather  that  was  en- 
countered, in  which  it  is  said  the  rudder  w&s 
carried  away  and  the  foresail  split;  the  rudder 
may  have  been  injured,  but  it  could  not  have 
been  carried  away,  if  it  be  true,  as  from  the 
master's  own  account  must  have  been  the  case, 
that  the  vessel  after  this  accident  made  at  least 
one  thousand  miles  in  the  course  of  the  first  five 
days,  immediately  after.     But  it  is  said,  that  is 
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*no  evidence  as  to  the  place  where  the  ac-  [*70 
cident  happened.     Of  this  fact,  the  survey  pro- 
duced by  the  claimant  himself  is  conclusive.  It 
was  taken  from  the  mouth  of  the  captain  him- 
self, and  if  he  or  the  wardens  committed  s,  mis- 
take in  this  important  particular,  why  was  it  not 
corrected  by  an  examination  of  the  master,  or  a 
production  of  the  log-book?  Nor  has  it  escaped 
the  attention  of  the  court,  that  if  the  New  York 
were  disabled  in  lat.  27"  80'  north. long. 80°  we«t. 
she  might  have  reached  Amelia  Island,  her  pre- 
tended port  of  destination,  with  much  more 
ease,  and  in  much  le.Hs  time  than  she  employed 
in  sailing  more  than  ten  degress  to  the  north, 
and  taking  her  station  off  Sandy  Hook;  for  she 
was,  on  the  6th  of  October,  much  nearer  to  that 
island,  and  the  wind  was  as  fair  as  could  be  de- 
sired to  carry  her  there.     The  plea  of  distress, 
therefore,  is  contradicted  by  a  fact  which  could 
not  have  existed,  if  it  had  been  as  great  as  is 
now  pretended ;  nor  can  it  be  believed,  if  any 
great  danger  had  been  produced  by  the  gale  of 
the  6th  of  October,  that  either  the  crew  or  the 
passengers  would  have  submitted,  not  only^  to 
come  so  many  degress  to  the  north,  but  contmue 
hovering  on  the  c*oast  until  the  owner  could  be 
heard  from.     No  leak  appears  to  have  been  the 
consequence  of  the  storm,  no  mast  was  lost,  nor 
any  part  of  the  cargo  thrown  overboard:  and  if 
she  steered  and  sailed  as  well  as  it  seems  she 
did,  without  a  rudder,  even  a  loss  so  very  essen- 
tial and  serious  to  other  vessels,  must  be  allow- 
ed to  have  worked  little  or  no  injury  whatever 
in  this  case.     To  the  subsequent  surveys  by  the 
*waniens  of  the  port,  as  far  as  they  ex-  [*T  1 
hibit  the  condition  of  the  New  York,  but  little 
importance  is  to  be  attached.  It  appears  to  have 
been  an  ex-parte  proceeding,  ana  if  all  the  in- 
juries which  they  describe  existed,  as  they  no 
doubt  did,  it  is  not  certain  whether  they  were 
produced  by  the  gale  spoken  of,  or  by  any  other 
accident  at  sea,  or  by  the  act  of  the  master  him- 
self;  and,  at  any  rate,  their  reconmiending  re- 
pairs before  she  went  to  sea  again  was  very  nat- 
ural, the  vessel  being  then  in  port ;  but   is  no 
proof  at  all  that  she  might  not  as  well,  and  bet- 
ter, have  gone  to  Amelia  Island,  as  have  come 
to  that  port.     The  letter  to  the  master,  which 
has  been  produced,  does  not  place  in  a  very  fair 
light  the  pretensions  of  the  claimant.  However 
unpleasant  the  task,  the  court  is  constrained  to 
make  some  remarks  on  it.    It  seems  agreed  that 
it  is  but  little  calculated  to  lull  the  suspicionj^ 
which  other  parts  of  this  case  have  excited.  The 
interpretation  resorted  to  by  the  claimant  is  at 
variance  with  the  only  appropriate  sense  of  the 
terms  which  are  used,  ana  with  the  most  mani- 
fest intentions  of  the  writer.     By  changing  the 
port  of  departure,  nothing  else  could  have  oeen 
mtended  than  to  legalize  me  voyage  b^  the  crew 
swearing  that  the  New  York  had  a^ed  from 
some  West  India  possession,  not  under  the  do- 
minion of  Great  Britain.     This  sense  of  the  let- 
ter, which  seems  inevitable,  is  but  little  favor- 
able to  the  character  of  the  claimant,  or  to  the 
integrity  of  the  transaction.     Nor  should  it  be 
forgotten  that  the  master  does  not  decide  upon 
coming  in  until  this  letter  is  received;  whereas, 
if  his  situation  were  as  perilous  as  he  now^  rep- 
resents it,  he  could  not.and  would  not  have  w^ait- 
ed  •for  orders.    It  is  unnecessary  to  rely  f*T2 
much  on  the  two  manifests;  although  one  of 
them,  bearing  on  its  face  a  destination  for  New 
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York,  is  certainly  much  at  variance  with  the 
pri'tended  contingent  destination  of  this  vessel. 
The  oath  which  the  master  made  at  the  custom- 
house, that  no  goods  were  on  boaixl  of  the  New 
York,  the  importation  of  which  was  proliibited 
bv  law,  was  not  only  false,  but  is  an  evidence 
of  very  great  incaution  on  his  part ;  for  if  the 
collector  would  administer  the  oath  in  no  other 
form,  it  was  no  reason  whatever  for  his  attest- 
iDjT  to  a  fact,  the  falsity  of  which  was  apparent 
on  the  very  manifest  which  was  attached  to  the 
oulh. 

The  alleged  opposition  of  the  crew  to  wait  for 
further  orders,  and  their  threats  to  come  up  in 
the  pilot  boat,  have  not  been  overlooked.  This 
alIe<nition  depends  altogether  on  the  credit  due 
to  the  master,  and  is  a  circumstance  not  very 
probable  in  itself.  No  pilot,  in  the  then  condi- 
tion of  the  New  York,  could  have  been  so  igno- 
rant, and  so  regardless  of  his  duty,  as  to  take 
from  her,  without  the  master's  consent,  any 
pjirt.  much  leas  the  whole,  of  her  crew.  If  the 
threat,  therefore,  were  really  made,  the  master 
ou^ht  not  to  have  been  alarmed  at  it,  and  prob- 
ably would  have  treated  it  with  contempt,  if  it 
had  not  b^n  suggested  by  himself,  or  had  not 
Miited  his  then  purpose;  at  any  rate,  if  by  re- 
maining longer  at  sea  than  he  ought  to  have 
(lone,  or  by  hovering  on  the  coast  in  expectation 
of  orders  from  his  owners,  after  having  received 
soniany  injuries  on  the  6th  of  October,  any  ad- 
ditional danger  were  produced,  or  well-ground- 
cii  apprehensions  and  opposition  on  the  part  of 
73*J  ♦the  crew,  he  would  not,  without  great 
reluctance  on  the  part  of  the  court,  be  permit- 
twi  to  draw  any  very  great  advantage  from  a 
circumstance  wiiich  his  own  imprudence,  if  not 
his  own  fault,  occasioned.  The  towing  of  the 
Xew  York  into  port  by  a  pilot-boat  is  supposed 
to  be  a  circumstance  which  must  have  proceed- 
ed from  her  disabled  condition.  This  does  not 
follow.  It  may  have  proceeded  from  the  request 
of  ber  master;  for  it  can  hardly  be  believed  that 
a  ve*>el  that  had  behaved  so  well  after  the  gale 
of  the  6th  of  October,  and  which  is  not  slated  to 
have  met  with  any  injury  from  subsequent 
causes,  should,  the  moment  it  was  neceKsary  to 
take  a  pilot  on  board,  be  so  ungovernable  as  to 
retjuire  towing  into  port.  If  tliis  were  really 
the  case,  it  is  a  matter  of  some  surprise  that  tlic 
claimant  should  not  have  recourse  to  the  pilot 
himself  to  establish  thefact,  andthe  reason  of  it. 

Notwithstanding  the  untoward  circumstan- 
ces, which  have  already  been  taken  notice  of, 
aud  the  temptations  w^hich  existed  to  commit 
violations  of  the  restrictive  laws,  which  it  is 
known  were  great,  and  led  to  frequent  infrac- 
tiona  of  them,  the  court  is  asked  to  acquit  this 
property,  without  producing  the  letter  of  in- 
j*iructions  to  the  master,  or  the  orders  to  the 
Consignee  in  Jamaica,  where  it  is  alleged  there 
^as  one,  although  his  name  is  not  given,  or  any 
bill  of  lading,  or  invoice,  or  log-book,  and  in 
the  face  of  two  manifests,  the  one  purporting  a 
(kstination  contrary  to  law.  To  expect  an  ac- 
<^uilial,  in  a  case  involved  in  so  much  mystery, 
it  is  not  too  much  to  say,  that  the  uncommon 
circumstances  attending  it  should  have  been 
74*1  explained  *and  accounted  for  in  the  most 
"sitisfactory  manner.  But  when  for  this  expla- 
nation the  court  is  referred  to  the  unsupported 
i«>iimony  of  the  master,  who  is  himself  the  par- 
iifffxt  erimnis,  if  any  offense  have  been  com- 
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mitted,  and  who  stands  convicted  on  the  papers 
before  us,  of  a  palpable  deviation  from  truth, 
and  whose  account,  if  true,  would  have  induced 
him  and  hijs  crew  to  direct  their  course  to 
Amelia  Island,  instead  of  encountering  a  more 
northern  latitude,  we  must  believe  that  the  mate 
and  others,  who  might  have  proved  the  fact  of 
distress,  if  real,  beyond  all  doubt,  were  not  pro- 
duced, not  from  mere  negligence  or  inattention, 
but  from  a  conviction  that  they  would  aifoid  no 
sanction  to  the  master's  relation.  It  is  now  near 
eighteen  months  since  the  decree  of  the  Circuit 
Court  was  pronounced,  in  which  an  intimation 
was  given  that  further  testimony  would  be  ad- 
mitted here,  and  yet  none  has  been  produced. 

It  is  the  opinion,  therefore,  of  a  majority  of 
the  judges,  that  the  sentence  of  the  court  be 
affirmed  with  costs. 

Johnson,  J.  This  is  a  libel  agtiinst  the  cargo 
of  the  ship  New  York.  The  vessel  herself  was 
lil)eled  for  lading  a  cargo  with  intent  to  violate 
the  laws  of  the  United  States;  but  the  cargo  in 
this  case  is  libeled  as  forfeited,  for  having  been 
imported  into  the  city  of  New  York  contrary' 
to  law.  The  intent  with  which  it  was  laden  on 
board  becomes  immaterial  as  to  the  cargo,  ex- 
cept so  far  as  it  mi^ht  operate  to  c^ist  a  shade 
of  suspicion  over  the  act  of  coming  into  port. 
The  defense  set  up  is,  that  the  *8hip  sailed  [*75 
with  the  alternative  destination  to  go  into  New 
York  if  legal,  and  if  not,  to  bear  away  for 
Amelia  Island.  That  she  was  ordered  to  call 
off  the  port  of  New  York  for  information ;  and 
in  her  voyage  thither  she  encountered  a  storm, 
from  which  she  sustained  such  damage  as  to 
oblige  her  to  put  into  New  York  for  tlie  safety 
of  the  lives  of  the  passengers  and  crew.  That 
a  vessel  under  such  circumstances  has  a  right 
to  call  off  a  port  for  information  has  been  de- 
cided in  various  cases ;  and  it  has,  also,  been  de- 
cided, and  is  not  now  questioned,  that  if  in  the 
prosecution  of  that  voyage,  she  sustains  such 
damage  as  renders  it  unsafe  to  keep  the  sea,  she 
might  innocently  enter  the  ports  of  the  United 
States  to  repair,  and  resume  her  voyage.  The 
laws  of  the  United  States  make  provision  in 
such  cases  for  securing  the  cargo  to  prevent 
an  evasion  of  our  trade  laws. 

There  are,  then,  but  two  questions  in  the  case : 
1st.  Whether  her  actual  state  of  distress  was 
such  as  to  make  it  unsafe  for  her  to  keep  the 
seas.  2d.  Whether  that  state  of  distress  was 
the  effect  of  design  or  accident.  Admitting 
that  the  greatest  frauds  that  can  be  imagined 
had  been  proven  to  have  been  in  contempla- 
tion, yet,  as  the  libel  does  not  charge  the  lading 
with  intent  to  import  into  the  United  States,  it 
is  immaterial  to  this  decision  to  inquire  what 
was  intended,  if  it  be  made  to  appear  that  the 
distress  was  real,  and  not  pretended  or  ficti- 
tious. Now,  as  far  as  I  can  judge,  the  facts  in 
this  case  are  such  as  leave  nothing  for  the  mind 
to  halt  upon.  The  distress  was  obvious  to  the 
senses,  and  the  nature  of  it  such  as  could  not 
have  been  produced  by  the  ingenuity  of  man. 
Without  dwelling  *upon  less  important  [*70 
particulars,  it  appears,  from  the  surveys,  that 
the  fore-topsail  yards  were  sprung;  the  main- 
cap  split  and  settled ;  and  the  rudder  carried 
away,  or,  in  the  words  of  the  survey,  gone;  and 
the  stern-post,  after-sheathing,  and  counter- 
plank  much  chafed.    These  words  carried  wway 
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and  gone,  mean,  in  nautical  language,  wholly 
disabled  or  rendered  useless.  And  that  such 
was  the  state  of  the  rudder  is  evident  from  the 
contents  of  the  surveys.  For,  when  the  vessel 
was  hove  keel  out.  it  appeared  that  the  middle 
rudder  brace  was  broken,  and  the  crown  of 
the  lower  brace  gone;  so  that  it  is  evident  the 
rudder  must  have  swung  in  the  chains.  And 
that  this  was  the  case,  appears  from  several 
particulars,  also  gathered  from  the  surveys:  1st. 
The  impossibility,  on  any  other  supposition,  to 
believe  that  the  surveyors  would  on  the  first 
survey,  before  the  vessel  was  hove  down,  report 
the  rudder  gone.  2d.  The  chafed  state  of  the 
rudder  and  stem-post  could  only  have  been 
produced  by  the  action  of  the  rudder  against 
the  stem- post,  when  forced  to  and  fro  by  the 
waves,  and  must  have  occurred  at  sea.  And, 
lastly,  the  same  cause  naturally  produced  the 
injury  reported  to  have  been  done  to  her  coun- 
ter-plank and  after  sheathing.  These  injuries, 
I  repeat,  could  not  have  been  done  by  the  hand 
of  man,  especially  those  sustained  underwater; 
and  although  I  see  neither  fraud  nor  falsehood 
in  the  case,  yet  I  care  not  though  every  word 
of  the  testimony,  besides,  be  false;  that  false- 
hood could  neither  have  produced  these  injur- 
ies nor  repaired  them;  and  the  evidence  is 
77*]  sufficient  td  show  that  the  safety  of  *the 
lives  of  the  passengers  and  crew  required  the 
vessel  to  put  into  p<5rt,  and  therefore  it  was  inno- 
cent. 

In  this  opinion  I  am  supported  by  two  of  my 
brethren,  the  Chief  Justice,  and  Washing- 
ton, J. 

Decree  affirmed. 
Clted-3  Wheat.  407. 


[practice.] 


THE  SAMUEL.    Beach  et  al..  Claimants. 


A  witness  offered  to  be  examined,  •oiva  voce,  in 
open  court,  in  an  instance  cause,  ordered  to  be  ex- 
amined out  of  court. 


THIS  cause,  bfeing  an  instance,  or  revenue 
cause,  had  been  ordered  to  further  proof  at 
a  former  term.* 

Mr.  Dagget,  for  the  claimants,  now  offered  to 
produce  a  witness  to  be  examined,  viva  voce,  in 
open  court  on  further  proof;  but  the  court,  for 
the  sake  of  convenience,  ordered  his  deposition 
to  be  taken  in  writing  out  of  court. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  reversing  the  decree  of  condemnation 
in  the  court  below,  and  ordering  the  property 
to  be  restored  as  claimed. 

Decree  reversed. 

ated— 1  Wall.  9. 

I.— Vide  ante,  vol.  I.,  p.  9. 
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THE  SAN  PEDRO.     Valverde,  Claimant.^ 

Decree  of  restitution  affirmed,  with  a  certificate 
of  probable  cause,  in  an  instance  cause,  on  further 
proof. 

THIS  cause  was  ordered  to  further  proof  at 
the  last  term.  Further  proof  was  produced 
at  the  present  term,  and  the  cause  submitted 
thereon  without  argument. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  affirming  the  decree  of  restitution  in 
the  court  below%  with  a  certificate  of  probable 
cause  of  seizure. 

Decree  affirmed. 


[prize.] 
THE  STAR.    Dickenson  et  al.,  ClaimanU. 

«  An  American  vessel  was  captured  by  the  enomy . 
and  after' condemnation  ana  sale  to  a  subject  of 
the  enemv,  was  recaptured  by  an  American  priva- 
teer. Held,  that  the  original  owner  was  not  enti- 
tled to  restitution  on  payment  of  salvage,  under 
the  salvage  act  of  the  8d  of  March*  1800.  ch.  14,  and 
the  prize  act  of  the  a6th  of  June,  1812,  ch.  107. 

*By  the  general  maritime  law,  a  sentence  C*?^ 
of  condemnation  completely  extinguishes  the  title 
of  the  original  proprietor. 

By  the  British  statute  of  the  18th  George  II.,  eh.  4, 
the  ^  pmiiiminii  is  reversed  to  British  subjects 
upon  all  recaptures  of  their  vessels  and  grood»  by 
British  shipg,  even  though  they  have  been  pre- 
viously condemned,  except  where  such  vessels,  af- 
ter capture,  have  been  set  forth  as  ships  of  war. 

The  statute  of  the  43d  George  III.,  ch.  160,  s.  a», 
has  no  further  altered  the  previous  British  laws 
than  to  flx  the  salvage  at  uniform  stipulated  rates, 
instead  of  leaving  it  to  depend  upon  the  lensth  of 
time  the  recaptured  ship  was  in  the  hands  of  the 
enemy. 

Neither  of  these  statutes  extend  to  neutral  prop- 
ertv. 

llie  5th  section  of  the  prize  act  of  the  198tb  June, 
1812.  ch.  107,  does  not  repeal  any  of  the  provisions 
of  the  salvage  act  of  the  3d  of  March,  IdOO,  ch.  14, 
but  is  merely  affirmative  of  the  pre>exifftlnK-  law. 

By  the  law  of  this  country  the  rule  of  reciproc- 
ity prevails  upon  the  recapture  of  the  property  of 
friends. 

The  law  of  France  denying  restitution  upon  rail- 
vage  after  24  hours'  possession  by  ttie  enemy,  the 
property  of  persons  domiciled  in  France  Is  con- 
demned as  prize  by  our  courts  on  recapture,  after 
being  In  possession  of  the  enemy  that  lengrth  of 
time. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  New  York. 
It  appeared  by  the  libel,  claim,  evidence,  and 
admissions  of  the  parties  in  this  cause,  that  the 
ship  Star  was  captured  by  the  American  priva- 
teer Surprise,  on  the  high  seas,  on  the  27th  of 
January,  1815.  That  the  ship  Star  was  then 
on  a  voyage  from  the  British  East  Indies  to 
London.  That  she  was  under  the  British  flag, 
had  British  papers  as  a  trading  vessel,  and  a 

1.— F<de  ante,  vol.  II.,  p.  9. 


NoTE.~A  prize  which  has  been  taken  In  violation 
of  the  neutrality  of  the  United  States,  and  which  is 
brought  within  the  jurisdiction  of  the  United  States 
for  adjudication  will  be  restored.  The  Betel  la,  4 
Wheat.  298;  The  Neustra  Senora  de  ia  Coridad.  4 
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license  from  the  British  East  India  Company, 
and  that  her  ostensible  owners  were  British 
subjects,  residing  in  London.  It  further  ap- 
peared that  previously  to  the  late  war,  and  till, 
and  at  the  time  of  the  capture  and  condemna- 
80*]  lion  in  the  British  *Court  of  Admiralty 
hereinafter  mentioned,  the  said  ship  wns  a  duly 
registered  American  ship,  and  was  owned  by 
Isaac  Clason,  deceased,  an  American  citizen, 
residing  in  New  York,  or  by  the  claimants,  his 
executors,  who  were  also  American  citizens, 
residing  in  New  York. 

That  soon  after  the  commencement  of  the 
late  war,  the  said  ship  sailed  from  the  United 
States  on  a  foreign  voyage,  and  immediately 
after  leaving  a  port  of  the  United  States  on  the 
said  voyage,  was  captured  by  a  British  vessel 
of  war,' and  carried  into  Halifax,  Nova  Scotia, 
where  she  was  regularly  libeled  and  condemned 
as  prize  in  the  Court  of" Vice- Admiralty  of  that 
province;  after  which  she  was  purchased  by 
the  British  subjects  who  claimed  to  own  her  at 
the  time  she  was  recaptured  by  the  Surprise. 
This  last-mentioned  capture  having  been  made, 
the  ship  Star  was  brought  into  the  port  of  New 
York,  and  libeled  in  the  District  Court  of  New 
York  as  prize  to  the  said  privateer;  upon 
which  liM  the  appellants  put  in  a  claim,  claim- 
mg  the  said  ship  as  the  property  of  their  testa- 
tor, and  claiming  to  have  the  said  ship  restored 
to  them  upon  the  payment  of  salvage;  which 
claim  was  rejected,  and  the  ship  was  con- 
demned. The  cause  was  then  carried  to  the 
Circuit  Court,  where  the  decree  of  the  District 
Court  was  affirmed.  It  was  then  brought,  by 
appeal,  to  this  court. 

Air.  Key,  for  the  appellants  and  claimants. 
The  question  in  this  cause  arises  under  the  prize 
act  of  the  26th  of  June,  1812,  sec.  5,  which,  it  is 
81*]  contended,  *repeals  the  salvage  act  of 
1800,  as  to  this  matter.  The  latter  act  provides 
that  condemnation  in  the  enemy's  prize  courts 
»ihall  be  a  bar  to  restitution  on  salvage  to  the 
original  owner.  The  5th  section  of  the  prize 
act  of  1812  declares,  *'  that  all  vessels,  goods, 
and  effects,  the  property  of  any  citizen  of  the 
United  States,  or  of  persons  resident  within, 
and  under  the  jurisdiction  of  the  United  Stales, 
or  of  persons  permanently  resident  within,  and 
under  the  protection  of  any  foreign  prince,  gov- 
ernment, or  state,  in  amity  with  the  United 
States,  which  shall  have  been  captured  by  the 
enemy,  and  which  shall  be  recaptured  by  ves- 
sels commissioned  as  aforesaid,  shall  be  restored 
to  the  lawful  owners,  upon  payment  by  them 
respectively  of  a  just  and  reasonable  salvage, 
to  be  determined  by  the  mutual  agreement  of 
the  parties  concerned,  or  by  the  decree  of  any 
court  of  competent  jurialiction,  according  to 
the  nature  of  each  case,  agreeably  to  the  provis- 
ions heretofore  established  by  law."    This  sec- 


tion directs  all  vessels,  goods,  and  effects,  of 
citizens  and  neutrals,  recaptured  from  the  ene- 
my, to  be  restored  on  payment  of  salvage,  with- 
out reference  to  the  fact  w^hether  they  had 
been  previously  condemned  or  not ;  and  so  far 
it  modifies  and  repeals  the  salvage  act  of  1800. 
The  original  owner  is,  therefore,  entitled  to  res- 
titution, notwithstanding  the  British  condemna- 
tion. Upon  any  other  interpretation  the  en- 
tire section  would  become  wholly  inoperative, 
as  every  case  is  included  in  the  previous  act  of 
1800.  When  that  act  passed,  our  law  con- 
formed to  the  English  rule  w^hich  then  pre- 
vailed. England  subsequentlv  altered  her  law, 
and  our  act  *of  1812  copied  the  British  [*82 
statute  of  the  43d  George  III.*  That  act  must 
have  been  intended  to  make  some  change  in  the 
existing  legislation  on  the  subject;  and  it  is 
probable  that  Congress  meant  to  make  a  dis- 
tinction between  recaptures  by  public  ships 
and  by  private  ships,  unfavorable  to  the  latter. 
The  •*  provisions  heretofore  established"  do  not 
refer  to  all  the  provisions  of  the  act  of  1800; 
these  words  merely  refer  to  the  rate  of  salvage 
fixed  by  that  act,  and  not  to  the  principle  of 
restitution.  The  latter  is  changed ;  the  former 
remains  unaltered. 

Mr.  Winder  and  Mr.  Jlarper,  contra.  The  act 
of  1800  was  not  a  prize  act  for  privateers.  The 
provision  in  the  act  of  1812  is  merely  incidental, 
and  refers  to  the  pre-existing  law.  Our  policy  of 
1812  was  not  like  that  of  England,  which  con- 
templates the  extreme  probability  of  the  recapt- 
ure of  British  vessels,  even  after  condemna- 
tion by  the  enemy.  Our  object  was  to  hold 
out  the  most  liberal  encouragement  to  cruising. 
The  British  salvage  acts  merely  refer  to  the  re- 
capture of  British  property ;  our  act  extends  to 
neutral,  as  well  as  American  property.  The 
British  statutes  are  merely  an  exception  to  the 
general  rule,  municipal  and  local.  Our  law  is 
founded  on  the  law  of  nations.  The  construc- 
tion contended  for  might  extend  to  enforce  a 
demand  of  restitution  after  the  lapse  of  an  in- 
definite length  of  time,  and  after  the  interven- 
tion of  repeated  treaties  of  peace.  *The  [*83 
act  of  180O  is  merely  in  affirmance  of  the  law  of 
nations,  which  universally  devests  the  title  of 
the  original  owner  after  condemnation.  The 
very  term  recapture,  implies  former  ownership 
still  subsisting:  but  it  does  not  subsist  here. 
How  could  the  former  owner  be  considered  the 
••  lawful  owner"  after  condemnation?  *'  The 
nature  of  each  case"  is  to  be  determined  by 
reference  to  the  act  of  1800,  and  imports  some- 
thing more  than  the  mere  rate  of  salvage.  The 
contrary  construction  would  make  a  distinction 
between  public  ships  and  privateers,  unfavora- 


1.— Park  on  Insurance,  946th    ;London  ed.,  2  Mar- 
shall on  Ins.  501 ;    Home's  Compendium,  34. 


Wheat.  487, 502 ;  La  Armistad  de  Rues,  5  Wheat.  385 ; 
La  Ck>noftption,  6  /d.  285 ;  The  Grau  Para,  7  Wheat. 
471;  The  Arrogante  Barcelones,  7  Wheat.  496; 
Stonifhton  v.  Taylor,  2  Paine,  655. 

Sacb  a  capture,  however.  If  authorized  by  the 
sovereign  or  the  captor,  is  lejral  between  the  par- 
ttefl,  and  If  t  he  prize  is  carried  into  his  Jurisdiction 
U  cannot  be  recovered. 

StouRhtonv.  Taylor,  2  Paine,  655,685;  3  Wheat. 
Cr.Cas.  382. 

Under  the  salvaflre  act  of  March  3, 1790,  as  well  as 
by  the  general  maritime  law,  the  rule  of  reciproc- 
ity is  to  be  applied  to  recapture  of  the  property 

Wheat.  3. 


of  friends.  If  the  friendly  nation  would  restore  in 
a  like  case,  then  the  U.  8.  are  bound  to  restore ;  If 
otherwise,  then  the  whole  property  must  be  con- 
demned to  the  rccaptors.  The  Adeline,  9  Cranch, 
244,288. 

Salvage  is  not  due  for  rescuing  the  vessel  of  a 
neutral  out  of  the  hand  of  a  belligerent^  who  has 
taken  possession  for  a  supposed  violation  of  a 
treaty,  or  of  the  law  of  nations.  Waite  v.  The 
Antelope,  Bee*8  Adm.  233. 

Capture,  as  prize  •f  war,  overrides  ail  previous 
liens.    The  Battle,  6  Wall.  498. 

See  note  to  Williams  v.  Armroyd,  7  Cranch.  428. 
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ble  to  the  latter,  contrary  to  the  uniformed 
policy  of  the  counlrj^;  ancf  would  create  a  con- 
fusion as  to  the  recapture  of  the  property  of 
friends,  which  it  cannot  be  supposed  the  legis- 
lature intended  to  introduce.  The  equitable 
rule  of  reciprocity  would  be  prostrated;  and 
neutral  property  must,  in  all  cases,  be  restored 
(after  or  before  twenty-four  hours'  possession 
by  the  enemy),  although  the  friendly  power 
would  not  in  the  same  case  restore.  Such  a  de- 
parture from  the  public  law  of  the  world  is  not 
to  be  lightly  presumed ;  and  statutes  made  in 
pari  materia  are  to  be  construed  together,  and 
nothing  is  to  be  repealed  by  mere  implication 
that  may  stand  consistently  with  former  enact- 
ments. 

Mr.  Jofi4s,  in  reply.  The  claimants  found  their 
claim  to  restitution  on  payment  of  salvage, 
upon  the  5th  section  of  the  act  of  the  26th  of 
June,  1812.  The  captors  resist  the  claim  be- 
cause the  vessel  was  condemned  before  the  re- 
capture, and  contend  that  the  act  of  the  3d  of 
March,  1800,  is  the  law  which  is  to  determine 
84*]  the  rights  of  the  parlies.  This  seems,  *in 
fact,  to  be  contending  that  a  prior  law  repeals  a 
subsequent  one.  If  the  act  of  1812  is  taken  by 
itself  there  can  be  no  doubt  but  there  must  be 
restitution.  But  the  captors  insist  that  the 
words,  "according  to  the  nature  of  the  case 
agreeably  to  the  provisions  heretofore  estab- 
lished by  law,"  which  are  found  in  the  act  of 
1812,  refer  to  the  act  of  1800,  so  as  to  determine 
"by  that  law  when  restitution  is,  or  is  not  to  be 
made.  Yet  it  seems  obvious  that  these  words 
refer  to  that  law  only  for  the  measure  and  rule 
of  salvage.  According  to  the  law  of  1812,  prop- 
erty of  a  citizen  of  the  United  States,  recap- 
tured from  the  enemy,  is  liable  to  be  restored, 
but  it  is  to  be  restored  upon  the  payment  of  sal- 
vage, agreeably  to  the  nature  of  the  case.  And 
to  determine  the  nature  of  the  case,  and  for  no 
other  purpose,  we  are  referred  to  the  pre-exist- 
ing laws.  If  the  act  of  1812  is  to  be  construed 
as  the  captors  would  construe  it,  then  this  fifth 
section  is  an  absolute  nullity.  For  if  the  law 
of  1800  is  to  be  resorted  to  in  order  to  determine, 
as'well  when  restitution  is  to  be  made  as  the 
salvage  to  be  paid,  there  is  no  case  in  which  the 
law  of  1812  can  have  any  operation.  By  the 
marine  law  of  England,  as  it  stood  previously 
to  any  statute  regulation  on  the  subject,  there 
could  be  no  restitution  after  condemnation. 
Our  law  of  1800  adopted  this  principle.  But 
by  the  £ndish  law,  restitution  is  now  to  be 
made  in  all  cases  on  the  payment  of  salvage. 
The  act  of  1812  was  doubtless  intended  to  be  in 
conformity  to  this  just  modification  of  the  Eng- 
lish law,  of  which  it  is  almost  a  literal  copy. 
There  was  good  reason  for  this  modification  of 
the  marine  law  in  respect  to  our  privateers.  The 
85*]  enemy  had  their  courts  of  vice-*admiralty 
at  our  very  doors;  our  vessels  would  be  capt- 
ured one  day  and  condemned  the  next.  The 
legislature  did  not  intend  that  the  American 
owner  should  be  deprived  of  his  right  of  resti- 
tution by  a  condemnation,  when  there  would 
be  no  more  merit  in  recapturing  a  vessel  that 
had  been  condemned  than  one  that  was  not. 
There  might  have  been  reason  for  distinguish- 
ing between  captures  by  our  public  and  by  pri- 
vate armed  vessels.  It  was  to  be  supposed  that 
our  privateers  would  be  cruising  about  the 
ports  of  the  enemy  in  our  neighborhood,  and 


would  be  likely  to  recapture  American  prop- 
erty recently  captured  and  recently  condemned. 
The  employment  of  our  men-of-war,  it  might 
have  been  contemplated,  would  be  more  distant 
and  difficult.  Why  should  the  condemnation 
have  any  effect  as  to  the  right  of  restitution, 
when  the  property  is  recaptured  from  the 
hands  of  an  enemy?  The  law,  as  to  restitution 
on  salvage,  would  have  no  operation  if  the 
property  after  condemnation  came  to  the  hands 
of  a  citizen  or  a  neutral,  because  then  there 
could  be  no  recapture.  To  let  the  title  to  res- 
titution depend  on  the  condemnation,  is  to  let 
the  right  01  the  citizen  depend  on  the  act  of  the 
enemy. 

Story,  /.,  delivered  the  opinion  of  the  court: 
This  is  the  case  of  an  American  ship, 
captured  by  the  enemy  during  the  late  war.  and 
after  condemnation  and  sale  to  an  enemy  mer- 
chant, recaptured  by  the  American  private 
armed  ship  Surprise.  And  the  question  is, 
whether,  under  these  circumstancels,  *thc  [*86 
ship  is  to  be  restored  on  salvage  to  the  former 
American  owner,  or  condemned  as  good  prize 
of  war.  If  the  case  were  to  stand  on  Uie  general 
salvage  act  of  1800,  in  cases  of  recapture  (act 
of  3d  of  March,  18w),  ch.  14),  it  is  perfectly 
clear  that  the  claimant^}  are  barred  of  all  right; 
for  that  act  expressly  excepts  from  its  operation 
all  cases  where  the  property  has  been  con- 
demned by  competent  authority.  The  same 
result  would  flow  from  the  principles  of  the 
law  of  nations.  It  is  admitted,  on  all  sides,  by 
public  Jurists,  that  in  cases  of  capture  a  firm 
possession  changes  the  title  to  the  property ;  and 
although  there  has  been  in  former  times  much 
vexed  discussion  as  to  the  time  at  which  this 
change  of  property  takes  place,  whether  on  the 
capture  or  on  the  pemoctation,  or  on  the 
carrying  infra  prcesidia,  of  the  prize;  it  is  uni- 
versally allowed  that,  at  all  events,  a  sentence 
of  condemnation  completely  extinguishes  the 
title  of  the  original  proprietor,  and  transfers  a 
rightful  title  to  the  captors  or  their  sovereign. 
It  would  follow,  of  course,  that  property  re- 
captured from  an  enemy  after  condemnation 
would,  by  the  law  of  nations,  be  lawful  prize 
of  war,  in  whomsoever  the  antecedent  title 
might  have  vested. 

It  is  supposed,  however,  that  the  proviKions 
of  the  salvage  act  of  1800,  ch.  14,  are  materially 
changed,  in  cases  of  captures  by  private  armed 
ships,  by  the  fifth  section  of  the  prize  act  of  the 
26th  of  June,  1812,  ch.  107.  That  section  de- 
clares **  that  all  vessels,  ffoods,  and  effects,  the 
property  of  any  citizen  of  the  United  States  or 
of  persons  resident  within  and  under  the 
protection  of  the  United  States,  or  of  per- 
sons *permanently  resident  within  and  [*87 
under  the  protection  of  any  foreign  prince, 
government,  or  state,  in  amity  with  the  United 
States,  which  shall  have  been  captured  by  the 
enemy,  and  which  shall  be  recaptured  by  ves- 
sels commissioned  as  aforesaid,  shall  be  i^^tored 
to  the  lawful  owners  upon  payment  by  them 
respectively  of  a  just  and  reasonable  salvage, 
to  be  deteiinined  by  the  mutual  agreement  of 
the  parties  concerned,  or  by  the  decree  of  any 
court  of  competent  jurisdiction,  according  to 
the  nature  of  each  case,  affreeably  to  the  provi- 
sions heretofore  established  by  law."  The  argu- 
ment is,  that  as  the  section  directs  all  vessels. 

Wheat.  3. 


1818 


The  Star,  Dickenson  et  al.,  Claimants. 


87 


goods,  and  effects  of  citizens  and  neutrals  re- 
captured from  the  enemy  to  be  restored,  with- 
out any  reference  to  the  fact  whether  they  had 
been  previously  condemned  or  not,  it  so  far 
qualifies  and  repeals  the  salvage  act  of  1800; 
and  that  consistently  with  this  construction, 
the  words  "agreeably  to  the  provisions  hereto- 
fore established  by  law,"  may  and  ought  to  be 
referred  to  the  rate  of  salvage  fixed  by  the  act 
of  1800,  and  not  to  the  provisions  of  that  act 
generally.  In  support  of  this  argument,  it  has 
been  urged;  that  upon  any  other  construction 
the  whole  section  becomes  completely  inopera- 
tive, as  every  case  is  embraced  m  the  previous 
law.  That  Congress  may  well  be  presumed 
to  have  intended  to  make  a  discrimination  be- 
tween cases  of  recapture  by  public  and  private 
ships  of  war,  unfavorable  to  the  latter;  and  that 
Congress  may  have  had  in  view  a  conformity 
to  the  British  prize  code,  which  since  the  pass- 
ing of  the  act  of  1800  had  been  changed  in  the 
manner  now  contended  for  by  the  claimant. 
88*J  *The  argument  asserted  from  the  Brit- 
ish prize  code,  certainly,  cannot  be  supported 
upon  the  notion  of  any  supposed  recent  change 
in  the  law  relative  to  recaptures.  So  early  as 
the  reign  of  George  II.  the  jiu  postliminU  was, 
by  statute,  reserved  to  British  subjects  upon  all 
n^Miptures  of  their  vessels  and  goods,  by  British 
ships,  even  though  a  previous  condemnation 
had  passed  upon  them,  with  the  exception  of 
cases  where  such  vessels,  after  capture,  had 
been  set  forth  as  ships  of  war.  The  statute  of 
43  Geo.  III.,  ch.  160,  s.  89.  has  no  further  al- 
terwl  the  previous  laws  than  to  fix  the  salvage 
at  uniform  stipulated  rates,  instead  of  leaving 
it  to  depend  upon  the  length  of  time  the  recapt- 
ured ship  was  in  the  hands  of  the  enemy.  And 
the  terms  of  this  statute  are  very  different 
from  the  language  of  the  fifth  section  of  our 
prize  act  of  1812,  and  expressly  exclude  from 
its  operation  and  benefits  all  neutral  property. 

In  respect  to  the  legislative  intention,  it  is 
extremely  difficult  to  araw  any  conclusion  un- 
favorable to  private  armed  ships  from  the  lan- 
guage or  policy  of  the  prize  act,  or  any  sub- 
sequent act  of  Congress  passed  during  the  war. 
The  bounties  held  out  to  these  vessels,  not  only 
by  the  prize  act,  but  by  other  auxiliary  acts, 
manifest  a  strong  solicitude  in  the  government 
to  encourage  this  species  of  force.  But  we  are 
not  al  liberty  to  entert^iin  any  discussions  in  re- 
lation to  the  policy  of  the  government,  except 
so  far  as  that  policy  is  brought  judicially  to 
our  notice  in  the  positive  enactments,  ana  de- 
clared will  of  the  legislature.  We  must  inter- 
pret, therefore,  this  clause  of  the  prize  act  by 
the  general  rules  of  construction  applicable  to 
89*J  *all  statutes;  and  in  this  view  we  are  of 
opinion  that  the  doctrine  contended  for  by  the 
claimant  ought  not  to  prevail. 

In  the  first  place,  the  section  in  question  con- 
tains no  rei>ealing  clause  of  any  of  the  provis- 
ions of  the  salvage  act  of  1800,  and  therefore 
the  whole  laws  on  this  subject  are  to  be  con- 
strued togetlier,  and  unless  so  far  as  there  is 
any  repugnancy  between  them,  are  to  be  con- 
sidered as  in  full  force.  That  the  section  is 
free  from  all  doubt  in  its  language  need  not  be 
asserted ;  but  that  every  portion  of  it  may,  by  fair 
rules  of  interpretation,  be  deemed  merely  affirm- 
ative of  the  existing  law,  is  with  great  confi- 
dence maintained.    There  is  no  repugnancy 
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which  requires  or  even  affords  a  presumption 
of  legislative  intent  to  repeal  any  portion  of  the 
salvage  act.  It  is  true  that  the  section  declares 
that  all  vessels,  goods,  and  effects  recaptured 
shall  be  restored;  but  to  whom  are  they  to  be 
restored?  Certainly,  by  the  very  terms  of  the 
act,  to  the  "  lawful  owners,"  which  to  prevent 
the  most  injurious,  and  we  had  almost  said  ab- 
surd, consequences,  must  mean  the  "  lawful 
owners"  at  the  time  of  the  recapture.  But  the 
lawful  ownere  of  recaptured  property,  which 
has  been,  alread/.  lawfully  condemned,  is  not 
the  original  proprietor,  but  the  person  who  has 
succeeded  to  that  title  under  the  decree  of  con- 
demnation. Suppose  the  property  at  the  time 
of  the  capture  had  belonged  to  one  neutral,  and 
after  condemnation  had  been  sold  to  another 
neutral  and  then  captured  and  recaptured  by 
the  enemy,  can  there  be  a  doubt  that  the  latter 
is,  to  all  intents  and  purposes,  the  true  and  law- 
ful owner,  and  that  he  may  assert  his*title  [*90 
against  the  first  proprietor?  Besides,  recapture 
by  force  of  the  term  would  seem  most  properly 
applied  to  cases  where  an  inchoate  title  only 
was  vested  by  capture.  Can  it  be  said,  in  strict 
propriety  of  language,  that  property  captured 
from  an  enemy,  which  at  the  time  is  the  law- 
ful property  of  an  enemy  purchaser,  is  recapt- 
urea  from  his  hands?  The  recapture  is  always 
supposed  to  be  from  those  who  are  the  original 
captors,  not  from  persons  who  have,  by  opera- 
tion of  law,  succeeded  to  the  title  acquired  un- 
der a  decree  of  condemnation. 

The  section,  however,  does  not  stop  here; 
nor  is  it  necessary  to  rest  its  construction  upon 
the  import  of  a  few  detached  terms.  It  pro- 
ceeds to  declare  that  the  recaptured  property 
shall  be  restored  to  the  lawful  owners  upon 
payment  of  a  reasonable  salvage,  ''according 
to  the  nature  of  each  Ciise,  agreeably  to  the  pro- 
visions heretofore  established  by  law."  Here 
is  a  direct  and  palpable  reference  to  the  salvage 
act.  not  for  the  purpose  of  repeal,  but  for  the 
purpose  of  recognizing  it  as  in  full  force  in  re- 
spect to  all  cases  of  recapture.  It  is  argued 
that  tlie  reference  is  confined  to  the  mere  rates 
of  salvage  established  by  that  act.  Let  us  see 
whether,  consistently  with  any  supposed  legis- 
lative intention,  or  any  reasonable  principle, 
such  a  construction  can  be  sustained. 

In  the  first  place,  it  would  make  a  discrimi- 
nation between  recaptures  of  property  belong- 
ing to  the  United  States  and  property  belong- 
ing to  neutrals  and  citizens,  wholly  unaccount- 
able upon  any  principles  of  national  policy.  In 
case  of  a  previous  condemnation,  the  property, 
if  belonging  to  citizens  or  neutrals,  would  oe 
restored  on  salvage ;  if  belonging  *to  the  [*0 1 
United  States,  it  would  be  wholly  condemned 
as  good  prize  of  war.  In  the  next  place,  the 
property  of  neutrals  and  citizens,  if  recaptured 
by  public  ships,  would  be  good  prize ;  but  if  re- 
captured by  private  armed  ships,  would  be  re- 
stored on  salvage.  Yet  in  respect  to  neutrals 
or  citizens,  if  the  intention  was  to  confer  a 
benefit  on  them,  the  reason  would  seem  equally 
to  apply  to  both  cases.  And  if  there  was  a 
policy  in  discouraging  captures  by  privateers, 
and  encouraging  captures  by  public  ships,  it  is 
strange  that  the  legislature  should  not,  in  rela- 
tion to  captures  not  within  the  purview  of  this 
clause,  have  made  a  similar  discrimination. 
The  reason  would  be  the  same,  and  yet  in  those 
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cases  the  salvage  act  uniformly  gives  a  higher 
rate  of  salvage  to  private  armed  ships  than  to 
public  ships;  and  tlie  prize  act«  superadd  an 
exclusive  bounty  on  prisoners  of  war  captured 
by  private  armed  ships  of  no  inconsiderable 
value.  And  whatever  might  be  the  case  in  re- 
lation to  our  own  citizens,  it  is  somewhat  singu- 
lar that  the  legislature  should  be  paying  boun- 
ties out  of  the  treasuar\'  to  encourageprivateers, 
when  they  were  in  favor  of  neutrals,  having  no 
legal  title,  taking  from  them  a  large  proportion 
of  the  lawful  proceeds  of  priie. 

There  is  yet  another  case  which  affords  a 
more  striking  illustration  of  the  difficulties 
which  surround  this  construction.  The  salvage 
act  of  1800  declares,  that  upon  the  recapture  of 
neutral  proi)erty  the  rule  of  reciprocity  shall 
prevail.  If  the  neutral  would  in  the  like  case 
restore  on  salvage,  then  the  American  courts 
are  to  restore  on  the  same  salvage ;  if  otherwise, 
then  they  are  to  condemn.  If,  therefore,  by  the 
02*]  *prize  act  of  1812,  restitution  is  to  be  made 
in  all  cases  of  recapture  of  neutral  property,  and 
yet  in  the  like  cases  the  neutral  sovereign  would 
not  restore,  it  would  follow  that  the  restitution 
would  be  without  payment  of  any  salvage, 
which  would  be  repugnant  not  only  to  the  in- 
tent, but  to  the  words  both  of  the  salvage  act 
and  the  prize  act  in  any  mode  of  interpretation. 
In  a  recent  case  in  this  court  {The  Adeline,  9 
Crunch,  244),  condemnation  passed  upon  some 
French  property  which,  during  the  late  war,  had 
l)een  captured  by  the  enemy,  and  recaptured" 
by  an  American  privateer,  upon  the  ground 
that  the  rule  of  reciprocity  established  oy  the 
salvage  act  of  1800  applied  to  the  case;  and  as 
France  would  deny  restitution,  our  courts  were 
bound  to  apply  the  same  principle  to  her. 

There  does  not,  therefore,  seem  any  solid  rea- 
son on  which  to  rest  the  constniction  contend- 
ed for  by  the  claimant.  And  there  are  the 
most  weighty  reasons,  founded  upon  public  in- 
conveniency,  upon  national  law,  and  upon  the 
very  terms  of  the  salvage  and  prize  acts,  for 
the  contrary  construction.  In  considering  the 
section  in  question  as  merely  affirmative,  every 


difficulty  vanishes,  and  the  symmetry  of  a  s^-h- 
tem  apparently  built  up  with  great  care  and 
caution,  as  well  as  in  strict  accordance  with  the 
received  principles  of  public  law.  is  maintained 
and  enforced. 

But  it  has  been  asked  if  the  section  is  merely 
affirmative,  what  reason  can  be  assigned  for  its 
enactment?  If  no  satisfactory  answer  could  lie 
assigned,  it  would  not  impair  the  force  of  the 
preceding  reasoning.  It  is  very  common  for 
the  legislature  to  make  laws  in  affirmance  bf>th 
of  the  common  *and  statute  law.  .This  [*03 
very  act  gives  the  district  courts  cognizance  of 
captures,  and  yet  it  was  clearly  settled  that  tlie 
courts  already  possessed  the  same  jurisdiction. 
Doubts  may,  and  often  do,  arise  how  far  a  pro- 
vision already  in  existence  may  be  applied  to  cases 
contemplatea  in  new  statutes.  To  obviate  such 
doubts,  whether  real  or  imaginarj\  is  certainly 
not  an  irrational  or  unsatisfactory  mode  of  leg- 
islation, and  often  prevents  serious  mischieis 
during  the  fluctuations  of  professional  opin- 
ions, prior  to  a  legal  adjudication.  It  was 
probably  to  obviate  some  doubt  of  this  sort  that 
the  clause  in  question  was  inserted  in  the  act. 
Nor  is  it  difficult  to  perceive  some  room  for  sub- 
tle doubt  from  the  generality  of  the  preceding 
(s.  4)  section.  That  section  declares  that  **all 
captures  and  prizes  of  vessels  and  property 
shall  be  forfeited,"  and  accrue  to  the  owners, 
officers  and  crew  of.  the  capturing  private 
armed  ship;  and  from  the  generality  of  this 
language  it  might  possibly  (we  do  not  say  upon 
any  sound  interpretation)  have  been  doubted 
wlielher  the  words  "all  captures"  might  not 
be  held  to  comprehend  captures  of  neutral  prop- 
erty, which  had  not  yet  been  condemned.  At 
all  events  upon  every  view  of  this  case  the 
court  are  of  opinion  that  the  property  having 
been  previously  condemned  and  title  passed  to 
the  enemy,  and,  consistently  with  the  salvage 
and  prize  acts,  must  be  decreed  to  be  good  prize 
of  war. 

Derref.  affirined  with  co»U  ' 
Oiled— 2  Spi-asrue,  119;  1  Wood.  &  M.4M. 


\.—VUle.  ante.  Vol.  TI.  Appendix,  note  I.  pp.  40- 
49.  Ab  by  the  salvagre  act  of  the  8d  of  Marcbf  1800, 
94*1  ch.  168,  the  rule  *of  reciprocity  (or,  as  Sir  Wil- 
liam Scott  calls  It,  amicable  retaliation).  Is  the  rule 
to  be  applied  to  cases  of  recaptures  of  the  property 
of  friendly  nationR«  it  may  be  useful  to  state  the 
provisions  contained  in  the  different  maritime  codes 
on  this  subject,  or  which  have  been  substituted  in 
their  place  by  treaty. 

The  present  British  law  of  aalvaflre  is  established 
by  the  act  of  the  43d  Geo.  III.,  ch.  100,  the  d9th  seo- 
tion  of  which  provides  that,  **  If  any  ship  or  ves- 
sel, taken  as  prizC)  or  any  groods  therein,  shall  ap- 
pear, in  the  Court  of  Admiralty,  to  have  belonged 
to  any  of  His  Majesty's  subjects,  which  were  t>efore 
taken  by  any  of  His  Majesty's  enemies,  and  at  any 
time  afterwards  retaken  by  any  of  His  Majesty  s 
ships,  or  any  privateer,  or  other  ship,  or  vessel, 
under  His  Majesty's  protection ;  such  ships,  vessels 
and  goods,  shall.  In  all  cases  (save  us  hereafter  ex- 
cepted), be  adjudged  to  be  restored,  and  shall  be 
accordingly  restored,  to  such  former  owner,  or 
owners,  he  or  they  paying  for  salvage,  If  re-taken 
by  any  of  His  Majesty's  ships,  one-eighth  part  of 
the  true  value  thereof,  to  the  flag  ofHcers,  CHptains, 
&c.,  to  be  divided,  drc.  And  Ir  retaken  by  any 
privateer,  or  other  ship  or  vessel,  one-sixth  part 
of  the  true  value  of  such  ships  and  goods  to  be  paid 
to  the  owners,  oIHcers,  and  seamen  of  such  priva- 
teer, or  other  vessel,  without  any  deduction.  And 
if  retaken  by  the  Joint  operation  of  one  or  more  of 
His  Majesty's  ships,  and  one  or  more  private  ships 
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of  war,  the  Judge  of  the  Court  of  Admiralty,  o 
other  court  having  cognizance  thereof,  shall  order 
such  salvage,  and  In  such  proportions,  to  be  paid 
to  the  captors,  by  the  owners,  as  he  shall,  under  the 
circumstances  of  the  case,  deem  tit  and  reasonable. 
But,  if  such  recaptured  ship  or  vessel  shall  appear 
to  have  been  set  forth  by  the  enemy  as  a  ship  or 
war,  the  said  ship  or  vessel  shall  not  be  restored  to 
the  former  owners;  but  shall,  in  all  cases,  whether 
retaken  by  any  of  His  Majesty's  ships,  or  by  any 
privateer,  be  adjudged  lawful  prize,  tor  the  benefit 
of  the  captors. 

This  rule,  with  re8i)ect  to  the  property  of  British 
subjects,  is  applied  to  recaptures  of  the  pr<»perty 
of  nations  in  amity  with  Groat  Britain,  until  •it  i*9'& 
appears  that  they  act  towards  British  property  on 
a  less  liberal  principle :  in  such  case  It  adopts  their 
rule,  and  restores,  at  the  same  rate  of  salvage,  or 
condemns,  under  the  same  circumstances  in  which 
their  own  law  and  practice  restores  or  condemns. 
The  Santa  Cruz,  1  Hob.  5,  63. 

By  the  most  recent  French  law.  If  a  French  ves- 
sel be  retaken  from  the  enemy,  after  being  in  his 
hands  more  than  twenty-four  hours,  if  recaptured 
by  a  privateer,  she  is  good  prize  to  the  remptor ; 
but  if  retaken  before  twenty-four  hours  nave 
elapsed,  she  is  restored  to  the  owner,  with  the 
cargo,  upon  the  payment  of  one-third  the  value  lor 
salvHge,  in  case  of  recapture  by  a  privateer,  and 
one- thirtieth  in  case  of  a  recapture  by  a  public  ship. 
But  in  case  of   recapture  by  a  public  ship,  after 
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Bm  a  merchant  in  New  York,  wrote  to  L.,  a  mer- 
chaot  in  New  Orleans  on  the  9th  of  January,  1806, 
mentionlnar  that  a  ship  belonffinHr  to  T.  &  Son,  of 
Portland,  was  orderud  to  New  Orleans  for  f reight* 
and  reqiiestingr  L.  to  procure  a  freig-ht  for  her,  ann 
purrhasic  and  put  on  board  of  her  five  hundred 
bales  of  cotion  on  the  owners*  account ;  *'  for  the 
payment  of  all  shipments  on  owners'  account,  thy 
bills  on  T.  &  Son,  of  Portland,  or  me ,  00  days'  sifirht, 
shall  meet  due  honor."  On  the  13th  of  February, 
IL  again  wrote  to  L.  i*eiteratlntf  the  former  request, 
and  Inclosing  a  letter  from  T.  &  Son  to  L.  contain- 
niR  their  instructions  to  L.,  with  whom  thoy  after- 
wsrd^  continued  to  correspond,  adding,  **  thy  bills 
108*]  on  me  for  their  account,  *for  cotton  they 
order  shipped  by  the  Mac  shall  meet  with  due 
honor."  On  the  24th  of  July,  1806,  B.  ag^aln  wrote 
L.  on  the  same  subject,  saying,  **  the  owners  wish 
her  loaded  on  their  own  account,  for  the  payment 
of  which,  thy  bills  on  me  shall  meet  with  duo  honor 
at  eo  days'  sight."    L.  proceeded  to  purchase  and 


ship  the  cotton,  and  drew  several  bills  on  B.,  which 
were  paid.  He  afterwards  drew  two  bills  onT.& 
Son,  payable  in  New  York,  which  were  protested 
for  non-payment,  they  having,  in  the  meantime, 
failed ;  and  about  two  years  afterwards,  drew  bills 
on  B.  for  the  balance  due.  including  the  two  pro- 
tested bills,  damages  and  interest. 

Held,  that  the  letters  of  the  13th  of  February  and 
^th  of  July,  contained  no  revocation  of  the  un- 
dertaking in  the  letter  of  the  9th  of  January ;  that, 
although  the  bills  on  T.  &  Son  were  not  drawn  ac- 
cording to  B.'s  assumption,  this  could  only  affect 
the  right  of  L.  to  recover  the  damages  paid  by  him 
on  the  return  of  the  bills,  but  that  L.  had  still  a 
right  to  recover  on  the  original  guaranty  of  the 
debt. 

It  wa«also  held  that  L.,  by  making  his  election  to 
draw  upon  T.  &  Son,  in  the  first  instance,  did  not., 
thereby,  preclude  himself  from  resorting  to  B., 
whose  undertaking  was,  in  effect,  a  pi*omise  to  fur- 
nish the  funds  nec€»ssary  to  carry  into  execution 
the  adventui*e.  Also  held,  that  L.  had  a  right  to 
recover  from  B.  the  commissions,  disbursements, 
and  other  charges  of  the  transaction. 

Where  a  general  authority  is  given  to  draw  bills 
from  a  certain  place,  on  account  of  advances  there 
made,  the  undertaking  is  to  replace  the  money  at 


twenty-four  hours*  possession,  she  is  restored  on  a 
wlvage  of  one-tentn.(a) 

M*^  •Althouifh  the  letter  of  the  ordinances  pre- 
vious to  the  revolution  condemns  as  good  prixe. 
Frencti  property  recaptured  after  being  twenty- 
fotu*  hours  in  possession  of  the  enemy,  whether 
the  same  be  retaken  by  public  or  private  armed 
ves2<el9;  yet  it  seems  to  have  been  the  constant 
practice  In  France  to  restore  such  property  when 
Hfcapturcd  by  the  king's  ships.  Valin  sur  I'Ord. 
Liv.3,  lit.  9,  Des  Prises,  art.  3;  Truite  des  Prises, 
ch.  6,  sect.  1,  n.  8,  s.  88 ;  Pothler,  Dc  Proprlete,  n. 
Tt ;  Emerigron,  Des  Assurances,  toni.  1,  p.  497.  The 
n-sprvation  contained  in  the  above  ordinance  of 
1TT9  made  the  salvage  discretionary  in  every  case, 
it  being  reipulated  by  the  king  in  counsel  accord- 
ing to  the  particular  circumstances.  Emerigon, 
lb. 

France  applies  her  own  rule  to  recaptures  of  the 
propriety  of  friendly  nations.  Pothler,  De  Pro- 
prtcte,  n.  100 ;  Emerigon,  Des  Assurances,  torn.  1, 
p.  m.  By  the  reglemcnt  of  the  3  Pralreal,  Uth 
yf>ar,  art.  54,  this  relaxation  of  the  rule  as  to  capt- 
ures by  public  ships  is  extended  to  allies  generally, 
so  as  to  grant  them  restitution  after  twenty-four 
hours'  possession  by  the  enemy  upon  the  payment 
of  a  salvafire  of  one-tenth;  but  restitution  recapt- 
ures by  public  ships  has  always  been  made  to  the 
subjects  of  Spain  on  account  of  the  intimate  rela- 
tion subsisting  between  the  two  powers,  whilst  It 
is  refused  even  to  them  in  recaptured  by  priva- 
teerv.  Azuni,  Part  2,  ch.  4,  s.  11 ;  Bonnemant's 
Translation  of  De  Habreu,  tom.  2,  p.  83,  84. 

The  French  law,  also,  restores  upon  payment  of 
salvage,  even  after  twenty-four  hours'  possession 
by  the  enemv,  in  cases  where  the  enemy  lotive  the 
prize  a  derelict,  or  it  reverts  to  the  original  pro- 
prietor in  consequence  of  the  perils  of  the  seas, 
without  a  military  recapture.   Ordonnance  de  1681, 

ta).— **  Si  aucun  navlre  de  nos  sujets  pris  par  nos 
enncmis,  a  etc  entre  leur  mains  Jusques  d  vlngt- 
quatreheuren,  et  apr^  qu'il  solt  recous  et  repris 
par  aucuns  de  nos  navires  de  guerre  ou  autres  de 
nos  sujets,  la  prise  sera  dedaree  bonne :  mais  si  la 
dite  reprise  est  falte  auparavant  les  vingt-<iuatre 
heures,  11  sera  restitue  avec  tout  oe  qui  etoit  de- 
dans, et  en  aura  toutefois  le  navire  de  guerre  qui 
Taura  recous  et  repris,  le  tiers."     Ordonnance 
d'Henri  III.  en  Hars,  1584, art. 61.  "  SI  ancun  navlre 
de  nos  sujets  est  repris  sur  nos  enncmis,  apres  qu'il 
aura  demeure  entre  leur  mains  pendant  vlngt- 
quutre  heures, il  sera  restitue  au  proprletaire,  avec 
tout  ce  qui  etoit  dedans  d  la  reserve  du  tiers  qui 
9eradnnne  au  navire  qui  aura  fait  la  recousse." 
Onlonnanoe  de  1681,  Liv.  3,  tit.  9,  des  Prises,  art.  8. 
*'  Les  r^srlemens  conoernant  la  reeousse  continue- 
ront  d'etre  observes  sulvant  leur  forme  ot  tenur; 
en  consequence,  lorsque  les  navires  de  ses  sujets 
auroiit  ete  repris  par  les  corsaires  armes  en  course 
conipe  les  ennerais  de  I'etat,  apres  aVolr  ete  vingt- 
quatre  heures  en  leur  mains,  lis  leurappartlendront 
en  ti>talite ;  mais  dans  le  cas  oh  la  reprise  aura  ete 
faite  avant  lea  vln^t-quatre  heures,  le  droi  do  re- 
cousse ne  sera  que  du  tiers  de  la  valeur  du  navlre 
rei-nus  et  de  sa  cargaison.    En  ce  qui  concerne  les 
reprises  faites  par  les  vaissoaux,  f regates  ou  outres 
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liv.  3,  tit.  9.  Des  Prises,  art.  9,  Vide  anU,  Vol.  II., 
Appen.  p.  47. 

♦Spain  formerly  adopted  the  law  of  France,  [*97 
having  taken  Its  prize  code  from  that  country,  with 
which  it  had  been  so  long  connected  by  the  closest 
ties ;  and  in  the  case  of  the  San  Jago  (mentioned  in 
The  Sant^  Cruz,  1  Uob.  .50),  It  was  applied  by  the 
lords  of  appeal  upon  the  principle  of  reciprocity  as 
the  rule  in  British  recaptures  of  Spanish  property. 
But  by  the  Spanish  prize  ordinance  of  the  20th  of 
June,  1801,  art.  38,  it  was  modified  as  to  the  prop- 
erty  of  friends,  it  being  provided  that  when  it  ap- 
pears that  recaptured  ships  of  friends  are  not  laden 
for  enemy's  account,  they  shall  be  restored.  If  re- 
captured by  public  vessels,  for  one-eighth,  if  by 
privateers,  for  one-sixth  salvage;  provided,  that 
the  nation  to  whom  such  property  belongs  has 
adopted,  or  agrees  to  adopt,  a  similar  conduct  to- 
wards Spain.  The  ancient  rule  is  preserved  as  to 
recaptures  of  Spanish  property.  It  being  restored 
without  salva.'e  If  recaptured  by  a  king  s  ship  be- 
fore or  after  twenty-four  hours'  possession ;  and  if 
recaptured  by  a  privateer  within  the  twenty-four 
hours,  upon  payment  of  one-half  for  salvage ;  if  re- 
captured after  that  time  it  Is  condemned  to  the  re- 
captors.  The  Spanish  law  has  the  same  provisions 
with  the  French  In  ca<%es  of  captured  property  be- 
coming derelict,  or  reverting  to  the  possession  of 
the  former  owners  by  civil  salvage. 

Portugal  had  adopted  the  French  and  Spanish 
law  in  her  ordinances  of  1704,  and  of  December, 
1796.  But  In  May,  1797,  after  the  Santa  Cruz  was 
taken,  and  before  the  Judgment  in  that  case,  Portu- 
gal revoked  her  former  rule  that  twenty-four  hours' 
]>o8session  devested  the  property,  and  allowed 
restitution,  on  salvage  of  onc-c*lghth,  if  the  recapt- 
ure was  by  a  public  ship,  and  one-flfth  if  by  a  pri- 
vateer. In  The  Santa  Cruz  and  its  fellow  cases.  Sir 
W.  Scott  distinguished  between  recaptures  made 

bfttimens  de  sa  majeste,  le  tiers  sera  adjuge  a  son 

{>roHt  pour  droit  de  recousfe,  si  elle  est  falte  dans 
es  Wngt-quatre  heures :  et  apr^s  led  It  delai,  la  re- 
f)rise  sera  adjugeeen  totalltc  a  sa  majeste,  sans  que 
es  etatis-inajors  des  dits  vaisseaux  et  f  regates  puis- 
sent  y  rien  pretendre;  se  reservant  sa  majeste 
d'accorder  aux  cruipages,  une  gratification  propor- 
tionee  a  la  valeur  au  l>fttiment  et  de  sa  cargaison. 
d'apres  les  connoisements  et  factures,  coinme  aussi 
dedonneraux  etats-majors  des  vasseaux  qui  au- 
ront  faites  les  reprises,  et  qui  aurolent  eu  soin  de 
se  distinguer  par  des  actions,  de  valeur,  telles 
graces  ou  recompenses  que  sa  maJeste  avisera  bon 
^tre,  sulvant  les  circonstances."  Ordonnance  de  15 
Juin,  1779."  **  Lorsque  les  bAtimens  Fran^als  au- 
ront  ete  repris  par  les  vasseaux  do  la  republique, 
apr^s  avoir  ete  24  heures  au  pouvoir  de  I'ennemi, 
les  bfttlmens  et  leur  cargaisons  appartiendront  en 
tatalite  aux  cquiptiges  prcnours ;  mais  dans  le  cas 
oii  la  reprise  aura  ete  falte  avant  les  vingt-(iuatre 
heures,  le  droit  do  recousse  ne  sera  que  du  tiers  de 
la  valeur  du  navire  repris  et  de  sa  cargaison."  IjoI 
d'Octobre,  1793.  By  the  reglement  of  the  2d  of 
Praireal,  year  11,  art.  54,  the  rate  of  salvage  on  re- 
captures by  public  ships,  before  twenty-four  hours' 
possession,  was  fixed  at  one-thirtieth. 
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that  place.    In  this  case,  therefore,  the  legal  inter- 
est at  New  Orleans  was  allowed. 

An  agreement  of  the  parties  entered  on  the 
transcript,  statlnir  the  amount  of  damages  to  be 
adjudged  to  one  of  the  parties  upon  several  al- 
ternatives (the  verdict  stating  no  alternative),  not 
regarded  by  this  court  as  a  part  of  the  record 
brought  up  by  the  writ  of  error;  but  a  venire  de 
vtrvo  awarded  to  have  the  damages  assessed  by  a 
Jury  In  the  court  below. 

ERROR  to  the  Circuit  Court  for  the  District 
of  New  York. 

This  was  an  action  of  aMumpsit  brought  in 
the  Circuit  Court  of  New  York  by  the  plaintiff 
in  error,  against  tlie  defendant,  to  recover  the 
amount  of  500  bales  of  cotton,  shipped  by  the 
1 03*]  plaintiff  from  New  ♦Orleans,  on  account 
of  John  Taber  &  Son,  of  Portland,  in  the  dis- 
trict of  Maine,  upon  the  alleged  promise  of  the 
defendant  to  pay  for  the  same,  with  the  inci- 
dental disbursements  and  expenses. 

At  the  trial  a  verdict  was  taken,  and  judg- 


ment rendered  thereon  for  the  defendant,  and 
the  cause  was  brought  up  to  this  court  by  writ 
of  error. 

On  the  19lh  of  December,  1805,  the  defend- 
ant, a  merchant  in  New  York,  wrote  a  letter  to 
the  plaintiff,  a  merchant  in  New  Orleans,  con- 
taining, among  other  tilings,  the  following 
passage: 

•'lam  loading  the  ship  Mac  for  Jamaica; 
she  belongs  to  my  friends,  John  Taber  &  Son, 
Portland,  who,  1  expect,  will  order  her  from 
thence  to  New  Orleans,  to  thy  address  for  a 
freight,  and  in  that  case,  if  thee  makes  any 
shipments  for  my  account  to  the  port  where  .she 
may  be  bound,  give  her  the  preference  of  the 
freight." 

This  letter  was  received  by  the  plaintiff  on 
the  6th  of  February,  1806. 

On  the  9th  of  January,  1806,  the  defendant 
wrote  to  the  plaintiff  the'foUowing  letter: 


before  and  since  the  ordinance  of  May,  1797 :  con- 
demning the  former  where  the  property  had  been 
twenty-four  hours  in  the  enemy's  posse«pion,  and 
restoring  the  latter  upon  payment  of  the  salvage 
fixed  by  the  Portuguese  ordinances. 

The  ancient  law  of  Holland  regulated  restitution 
on  salvage  at  different  rates,  according  to  the  length 
of  time  the  property  had  been  In  the  enemy's  pos- 
98*]  session.  *Uynk.  Q.J.  Pub.  1. 1,  ch.  5.  But  as 
between  the  Uniti>d  States  and  the  Netherlands, 
this  matter  Is  regulated  by  the  conv€»ntlou  of  1782, 
the  first  article  of  which  provides,  that  recaptured 
vessels  of  either  nation,  not  having  been  twenty- 
four  hours  in  possension  of  the  enemv  of  either, 
shall  be^restored  on  payment  of  ono-third  salvage. 
If  recaptured  by  a  privateer.  By  the  2d  article,  if 
the  vessel  has  been  twenty-four  hours  in  posfwssion 
of  the  enemy,  and  is  recaptured  by  a  privat4*er,  she 
shall  be  condemned  t-o  the  recaptors.  By  the  3d 
article,  if  the  recapture  is  made  by  a  public  ship, 
the  property  is  to  be  restored  on  payment  of  a 
thirtieth  part  for  salvage,  in  case  it  has  been  twen- 
ty-four hours  in  possession  of  the  enemy ;  if  longer, 
a  tenth  part. 

The  treaties  between  the  United  States  and  Prus- 
sia of  1785  and  1799,  by  which  recaptures  from  a 
common  enemy  were  regulated,  have  both  expired. 

The  ancient  law  of  Denmark  condemned  after 
twenty-four  hours'  possession  by  the  enemy,  and 
re8t*»red  ;f  the  property  had  been  a  lew*  time  in  his 
possession,  upon  payment  of  a  moiety  for  salvage. 
But  the  ordinance  of  the  28th  of  March,  1810,  re- 
stored Danish  or  allied  property  without  regard  to 
the  length  of  time  it  might  h«vo  been  in  tlio  ene- 
mv's  possession,  upon  payment  of  one-third  for 
sah'Bge. 

By  the  ancient  Swedish  ordinances,  and  that  of 
July,  178H,  it  is  provided,  that  the  rates'  of  salvage 
on  Swedish  property  shall  be  one-half  of  the  value, 
without  regard  to  the  length  of  time  the  property 
may  have  been  in  the  enemy's  posHei^sion.  The 
treaty  between  the  United  States  and  Sweden  of 
1783,  which  has  expired,  contained  precisely  the 
same  stipulations  on  this  subject  as  that  with  the 
Netherlands. 

Although  our  salvage  act  may  not,  perhaps,  ex- 
tend to  cases  of  recapture  from  pirate's,  yet  there 
can  be  little  doubt  that  the  benefit  of  the  same 
equitable  rule  of  reciprocity  which  Is  recognized  by 
the  statute,  and  is  alno  a  principle  of  public  law. 
would  be  imparted  to  such  etises.  Thus  Valin  is  of 
the  opinion  that  the  property  of  friendl}'  nations, 

(a.)— **Me  foroit  penser.que  les allies  qui  aux  termes 
de  notre  article,  ont  droit  de  reclamer  leur  etfetj* 
reprls  sur  des  pirates  par  des  Francois,  ne  doivent 
s'entcndre  quede  ceux  qui  suivent  la  ra^me  juris- 
prudence que  nous ;  autrement,  11  n'y  aurolt  pa  de 
reciprocite:  ce  qui  blesseroit  I'egalit^  de  Justice, 
que  les  ^»tatfl  se  doivent  Ics  uns  aux  autres.  Sur 
rOrd.  L.  3,  tit.  9,  art.  10 ;  Tralt^  des  Prises,  ch.  6,  set*. 
2,  n.  8. 

ffi.)— "  lies  navires  et  etfets  do  nos  sujets  ou  alli^ 
reprifl  sur  les  pirates,  et  reclam^***  dans  I'an  et  Jour 
de  la  D^laration  qui  en  aura  ^te  faite  en  I'Amlr- 
aut/*,  serout  rend  us  aux  propri^taires,  en  payant  le 
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retaken  from  pirates  by  French  captors,  ought  not 
to  be  restored  to  them  upon  payment  of  salvage  if 
the  law  of  their  *own  country  gives  it  wholly  l*»» 
to  the  retakers,  otherwise  there  would  be  a  defect 
of  reciprocity,  which  would  oflTend  against  that  im- 
partial Justice  which  is  due  from  one  state  to  aa- 
other.(a) 

As  a  capture  by  pirates  cannot  devest  the  title  of 
the  original  owner  by  any  length  of  i>6c«e86ion, 
however  great,  it  Is  obvious  that  the  former  pro- 
prietor is  entitled  to  restitution  in  case  of  recapt- 
ure from  them  by  friendly  powers,  upon  the  pay- 
ment of  a  reasonable  salvage.  But  certain  nations 
have  established  a  different  rule,  at  least  as  respects 
the  property  of  their  own  subjects,  and  give  the 
whole  property  recaptured  from  pirates  to  the  re- 
takers.  Such  was,  or  is,  the  usage  of  Holland,  Spain, 
and  some  of  the  Italian  states.  Grotius,  De  J.  B. 
ac  P.  L.  3,  ch.  9,  sec.  17 ;  De  Habreu,  Part  2,  ch.  tt. 

But  Grotius  is  of  the  opinion  that  such  a  munici- 
pal regulation  cannot  prevent  foreigners  from  re- 
claiming their  property  upon  payment  of  a  rea.«on- 
able  salvage,  because  by  the  universal  law  of  na- 
tions the  property  of  the  original  owner  is  not 
devested  on  a  capture  by  pirates,    lb. 

And  by  the  t»th  article  of  the  treaty  of  1T9S,  be- 
tween the  United  States  and  Spain,  the  latter  has 
dispensed  with  her  peculiar  law  In  thisrespect«  bol  h 
parties  having  stipulated  to  restore  the  property  of 
either  nation  recaptured  from  pirates. 

In  case  of  recapture  from  pirates,  the  French  law 
restores  the  property  of  subjects  and  allice  (in 
which  last  term  neutrals  are  included),  on  payment 
of  one-third  for  S}ilvage.(b) 

A  capture  by  a  cruiser  of  the  Barlmry  powers  is 
not  a  ♦piratical  seizure,  which  will  have  the  L*100 
elTect  of  invalidating  the  conversion  of  property 
under  it.  They  were  formerly  considered  as  pirn tes» 
but  have  since  acquired  the  rights  of  legation  mid 
of  war  in  form.  Consequently,  recaptures  from 
them  are  to  be  Judged  by  the  same  rule  as  tlio^te 
from  any  other  public  enemies.  The  Helena.  4 
Uob.  3;  Sir  L.  Jenkins's  Works,  Vol.  II.,  p.  7»1 ; 
Bynk.  Q.  J.  Pub.  L.  1,  ch.  17 ;  Emerlgon,  Des  AsBur- 
ances,  tom.  1,  p.  526.(c)  But  the  law  of  nationss  as 
received  among  the  nations  of  Europe  and  the 
countries  colonized  by  them,  or  that  portion  of  the 
human  race  deriominated  Christendom,  is  not  to  l»e 
applied  to  them,  to  the  Turks,  and  other  Moham- 
medan people,  with  the  same  rigor  and  in  all  the 
details  with  which  it  is  administered  amonff  that 
class  of  nations  to  which  It  is  peculiarly  applicable. 

tiers  de  la  valeur  dus  vaisseau,  et  des  merchandUtes 

gour  frais  de  rocoubse.    Ord.  de  1081,  L.  8,  tit.  0,  Des 
rises,  art.  10. 

(c.»— Depuis  long-temps,  les  moeurs  antiques 
^toient  disparues  des  Bords  Africains.  Les  Barbar- 
enques  ^toient  devenus  de  vrais  pirates.  Buifin^  ed 
aJaieri^iTifami^iiidi  (U  (yintaH,  ait  le  Tasse ;  J6ru- 
siileui  dfelivrAe,  chant,  l.*),  st.  21.  Mais  aujourdhui 
lis  ne  merlte  plus  cette  qualification,  parce  que 
dans  leur  guerre,  lis  se  conforment  A  raocien  droit 
des  gens.  Ce  n "est  que  par  repr6sailles  que  leurs 
prisonniers  deviennent  enclaves  parmi  nous.** 
Emerlgon,  loc.  cit.  Tom.  1,  p.  256. 
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(Original  per  Mac.) 

New  York,  Ist  month,  9th,  1806. 
Paul  Lanusse,  Esq.: 

*•  Esteemed  Friend — This  will  be  handed  you 
bv  Captain  Robert  Swaine,  of  the  Portland  ship 
3iac,  which  vessel  is  bound  from  this  to 
Jamaica,  and  from  thence  to  New  Orleans  in 
pursuit  of  freight;  she  will  be  to  thy  address; 
she  is  a  good  ship,  between  three  and  four 
104*]  'years  old,  has  an  American  register; 
is  of  an  easy  draft  of  water,  although  rather 
large;  a  freight  for  Liverpool  will  be  preferred ; 
if  not  to  be  had,  for  such  other  port  as  thee 
thinks  proper,  send  her.  If  no  freight  offers 
for  Europe,  send  her  to  this,  or  some  neighbor- 
ing port,  with  all  the  freight  that  can  be  had, 
which  I  have  not  any  doubt  will  be  sufficient  to 
load  her ;  if  thee  can  get  threef  ourtlis  as  much  for 
this  port  as  for  Europe,  I  should  prefer  it ;  if 
not,  I  should  prefer  a  freight  to  Europe.  Im- 
mediately after  her  arrival,  I  wish  thee  to  com- 
mence loading  her  on  owners'  account,  who 
wish  thee  to  ship  five  hundred  bales  on  their 
account,  but  do  not  wish  to  limit  the  quantity, 
a  few  bales  more  or  less  according  as  freight 
offers;  and  for  the  payment  of  all  shipments  on 
owners'  account,  thy  bills  on  them,  John  Taber 
&  l^n,  Portland,  or  me,  at  60  days  sight,  shall 
meet  due  honor;  all  shipments  on  owners' 
account,  if  the  ship  goes  for  Liverpool,  ad- 
dress to  Rath  bone,  Hughes  &  Duncan ;  if  for 
London,  Thomas  Mullet  &  Co. ;  if  Bourdeaux, 
to  John  Lewis  Brown  &  Co. ;  if  Nantz  or 
Cherbourg,  Preble,  Spear  &  Co. ;  if  Antwerp, 
J.  Ridgway,  Merting  &  Co. ;  if  Amsterdam, 
Daniel  Cromelin  &  Sons.  Captain  Swaine  will 
take  a  sufficiency  of  specie  from  Jamaica  for 
ship's  disbursements;  please  write  me  often, 
and  keep  me  advised  of  the  state  of  your  mar- 
ket, &c.  Of  thy  shipments  by  the  Mac  on  own- 
ers' accoimt,  let  as  much  go  on  deck  as  can  be 
safely  secured,  and  have  her  dispatched  from 
your  port  as  soon  as  possible. 

Thy  esteemed  friend, 

J.\coB  Barker." 

105*]      *And  on  the  26th  of  January,  1806, 
the  defendant  wrote  the  plaintiff  as  follows : 

"Since  writing  thee  under  date  of  the  9th 
instant,  I  have  engaged  for  the  ship  Mac  the 
freight  of  eight  hundred  bales  of  cotton  from 
Xew  Orleans  to  Liverpool,  agreeably  to  the  in- 
closed copy  of  charter-party.  I  have,  there- 
fore, to  request  thy  exertions  in  dispatching  her 
for  Liverpool,  filling  her  up  either  on  freight,  or 


owners*  account,  and  particularly  fill  her  deck 
and  quarters  on  owners'  account.  Her  owners 
wish  large  shipments  of  cotton  made  on  their 
account,  which,  if  bills  can  be  negotiated  on 
New  York,  I  have  informed  them  thee  would 
make.  I,  however,  am  clearly  of  opinion,  that  it 
will  be  more  for  their  interest  to  have  her  filled 
up  on  freight;  on  tliis  subject  I  shall  write  thee 
a^in  more  full^.  Capt.  Swaine  will  take  with 
him  from  Jamaica,  eight  thousand  Spanish  dol- 
lars, for  my  private  account,  which  I  wish  in- 
vested in  cotton."  This  letter  was  written  on 
the  same  sheet  of  paper,  and  immediately  fol- 
lowing a  duplicate  of  the  preceding  letter  of  the 
9th  of  January,  and  was  received  by  the  plaint- 
iff on  the  18th  of  March,  when  he  wrote  an  an- 
swer, saying:  **0n  my  part,  nothing  shall  be 
wanting  to  satisfy  the  contracting  parties,  when 
the  ship  arrives,  and  your  instructions  shall  be 
strictly  observed,  conforming  myself  to  the  lat- 
ter you  gave,  and  in  case  of  necessity,  I  think, 
it  will  be  easy  to  place  bills." 

On  the  13th  February,  1806,  the  defendant 
wrote  the  plaintiff  as  follows : 

•'  Inclosed,  I  hand  thee  a  letter  from  the  own- 
ers of  ship  Mac,  to  which  I  have  only  to 
add,  that  thy  *bills  on  me  for  their  ac-  [*iOO 
count  for  the  cotton  they  order,  shipped  by  the 
Mac,  shall  meet  due  honor." 

On  the  29th  of  August,  1806,  the  plaintiff 
wrote  the  defendant: 

"  A  few  days  ago  I  was  favored  with  a  few 
lines  from  Messrs.  John  Taber  &  Son,  imix)rt- 
ing  that  they  wrote  to  you,  to  Capt.  Swaine, 
and  me,  such  directions  as  you  might  think 
proper,  but  I  have  not  as  yet  been  favored  with 
any  of  yours.  The  Mac  remains  precisely  in 
the  same  situation.  Four  thousand  two  nun- 
dred  and  fifty  dollars  demurrage  have  been  paid 
on  her  account,  and  I  only  wait  for  further  in- 
formation from  you,  to  act,  in  case  demurrage 
is  refused." 

On  the  24th  of  July,  1806,  the  defendant 
wrote  the  plaintiff  as  follows: 

"  Relative  to  the  unfortunate  situation  of  the 
Mac,  I  have  to  observe,  that  if  she  remains  at 
your  port  idle.  Fontaine  Maury,  or  his  agent 
there,  must  pay  the  demurrage  every  day,  or 
the  master  must  protest,  and  end  the  charter; 
as  long  as  the  demurrage  is  paid,  agreeable  to 
charter-party,  the  ship  must  wait;  as  soon  as 
that  is  not  done,  the  captain  or  owners'  agent 
can  end  the  voyage  by  protesting,  and  entitle 
the  owners  to  recover  their  full  freight;  so 
that  thee  had  better  take  the  eight  hundred 


The  Helena,  4  Rob.  3;  The  Kinders'  Kinder.  2  Rob. 
88;  TheHurti«re  Hanc,  3  Rob.  324;  The  Madonna 
del  Burso,  4  Rob.  lfi»;  Ward's  History  of  the  Law 
of  Nations.  The  same  formalities  in  proceeding  to 
condemn  captured  property,  are  not  required  in 
order  to  devest  the  title  of  the  original  owner.  It 
i^  sufficient,  if  the  confiscation  takes  place  in  their 
way,  and  according  to  the  established  custom  of 
that  part  of  the  world.  The  Helena,  4  Rob.  3.  Out 
they  are  held  to  be  t>ound  to  an  obHcrvance  of  tho 
law  of  bloc*kade,  that  being  one  of  the  most  uni- 
versal and  alraple  operations  of  war :  and  if  a  Euro- 
pean army  or  fleet  is  blockading  a  town  or  |)ort,  they 
are  not  at  liberty  to  trade  with  it.  The  Hurtige 
Hane,  3  Rob.  3^.  And,  though,  in  prize  causes,  an 
Indalgenoe  is  granted  to  the  subjects  of  the  Otto- 
man empire,  which  is  not  allowed  to  any  foreign- 
ers of  Christendom,  In  consideration  of  their  pecu- 
liar situation  and  character,  and  of  their  not  being 
prnfeaeors  of  exactly  the  same  law  of  nations  with 
101*]  *ouraelve8;  yet  in  matters  of  contract  be- 
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tween  such  persons,  or  t>etween  them  and  other 
foreigners,  courts  of  Justice  have  not  thought 
theraselvos  at  liberty  to  act  otherwise  than  by  the 
general  rules  applicable  to  all  forensic  business. 
The  Jerusalem,  2  Galils.  191-301. 

The  case  of  the  rescue  of  captured  vessels  and 
cargoes  from  the  enemy,  by  the  insurrection  of  the 
persons  on  board,  is  not  provided  for  by  our  stil- 
vage  act  or  the  firitish  statute.  Nor  is  the  case  of 
rescue  mentioned  in  the  French  and  other  con- 
tinental ordinances.  Restitution  to  the  original 
owner,  is,  however,  universally  decreed  in  such 
cavScs,  without  regard  to  the  length  of  time  the  re- 
captured property  may  have  been  in  tho  enemy's 
possession  ;  and  the  rate  of  salvage  is  discretionary* 
and  dependent  upon  the  value  of  the  services  iwr- 
formed.  The  Two  Friends,  1  Rob.  371 ;  The  Walker, 
Stewart,  105 ;  Valin  Tralt6  des  Pri*«e8,  ch.  6,  S€»c.  1,  n. 
18 ;  fionnemant's  Translation  of  l)e  Habreu,  torn. 
2,  p.  94 ;  Emerigon,  Des  Assurances,  tom.  1,  p.  505. 
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bales,  on  account  of  Fontaine  Maury  at  a  low 
rate,  than  to  subject  him  to  such  a  heavy  loss; 
thee  will,  on  receipt  of  this,  be  pleased  to  receive 
the  demurrage  daily,  or  end  the  charter,  and 
<Ii8patch  her  for  Liverpool  on  owners*  account, 
taking  all  the  freight  that  offers,  and  fill  her 
up  with  as  much  cotton  as  possible  (not  less 
than  five  hundred  bales),  logwood  and  staves, 
as  it  will  not  answer  to  keep  so  valuable  a 
107*]  ship  there  any  longer,  *without  earn- 
ing something  for  her  owners.  Although  I  say 
fill  her  up  with  cotton,  logwood,  and  staves,  on 
owners'  account,  thee  will  please  understand, 
that  I  should  prefer  her  being  dispatched 
agreeable  to  charter-party;  if  that  cannot  be 
done,  I  prefer  her  taking  freight  for  Liver- 
pool, excepting  al>out  five  hundred  bales  the 
owners  wish  shipped  on  their  account;  yet, 
rather  than  have  her  idle,  the  owners  wish 
her  loaded  on  their  own  account;  for  the  pay- 
ment of  which,  thy  bills  on  me  shall  meet  due 
honor  at  60  days  sight,  which  I  presume  thee 
can  easily  negotiate." 

On  the  26th  of  September,  1806,  the  plaintiff 
Tvrote  the  defendant : 

*'  Since  my  respectful  last  of  29th  August,  I 
am  favored  with  your  much  esteemed  of  24th 
July,  the  contents  of  which  I  have  duly 
noticed." 

"I  have  to  inform  you  of  the  disaster  which 
has  befallen  the  Mac.  On  the  night  of  the  16th 
and  17th  inst.  we  experienced  a  most  violent 
gale,  which  has  done  great  injury  to  the  ship- 
ping, and  drove  the  Mac  from  her  moorings  to 
a  considerable  distance  from  the  town,"  «&c. 
"Nor  can  I  flatter  you  of  procuring  either 
freight  for  her  or  accomplishing  your  order 
before  December,"  &c. 

On  the  6th  of  September,  1806,  the  defend- 
ant wrote  the  plaintiff  as  follows: 

"Since  I  last  had  this  pleasure,  ordering  a 
protest  against  the  charterers  of  the  Mac,  and 
that  vessel  dispatched  on  owners'  account  for 
Liverpool,  with  staves,  logwood,  and  cotton,  I 
have  not  received  any  of  thy  acceptable  com- 
108*J  munications.  I  now  confirm  *that  or- 
der, and  request,  if  a  full  cargo  be  not  engaged 
for  the  Mac,  on  receipt  of  this,  that  you  ship 
two  hundred  bales  of  cotton  for  my  "^account, 
to  the  address  of  Martin,  Hope  &  Thornley, 
and  thy  bills  on  me,  at  60  days  sight,  shall 
meet  due  honor  for  the  same.  On  receipt  of 
this,  lose  no  time  in  purchasing  the  two  hun- 
dred bales,  and  what  may  be  yet  wanted  for 
the  ship  on  owners'  account,  as  a  very  con- 
siderable rise  has  taken  place  in  that  article  at 
Liverpool;  therefore,  thee  will  not  lose  any 
time  in  making  the  purchase." 

On  the  10th  of  October,  1806,  the  defendant 
wrote  the  plaintiff: 

"By  thy  letter  of  the  29th  of  August,  to 
John  Taber&  Son,  I  observe  thee  had^n  idea 
of  sending  the  Mac  here,  if  a  freight  did  not 
soon  offer,  which  I  think  thee  would  not  (on 
reflection)  do,  if  a  freight  from  this  port  did 
not  offer,  as  she  had  much  better  remain  at 
New  Orleans  than  be  sent  here  in  ballast. 
Therefore  request,  if  she  is  not  dispatched 
agreeable  to  charter-party,  that  she  remain  at 
your  port  until  a  freight  can  be"  obtained  for 
ner,  with  what  thee  can  ship  on  owners'  ac- 
count. They  wish  at  least  five  hundred  bales 
of  cotton.     1  hope  thee  did  not  ship  logwood, 
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as  I  find  that  article  will  not  pay  any  freight; 
therefore,  if  thee  has  not  made  a  shipment  of  that 
article,  please  omit  it.  Thee  must,  of  course, 
keep  the  ship  as  long  as  demurrage  is  paid." 

On  the  26th  of  November,  1806,  the  defend- 
ant wrote  the  plaintiff: 

*"  I  wish  the  Mac  got  off  as  soon  as  [*100 
possible,  and  prepared  for  a  voyage  ;  when  I 
wish  five  hundred  bales  of  cotton  shipped,  on 
account  of  her  owners,  for  Liverpool,  and  the 
ship  filled  up  with  freight  gooas,  even  at  a 
low  rate ;  if  freight  should  be  scarce,  and  thee 
can  purchase  good  fiour  at  about  four  and  a 
half  dollars  per  barrel,  thee  will  please  ship 
from  five  hundred  to  one  thousand  barrels,  on 
account  of  the  owners  of  the  Mac,  and  on  thy 
making  any  purchtises  for  those  objects,  inform 
Rathbone,  Hughes  &  Duncan,  Liverpool,  by 
letter  duplicate  and  triplicate,  requesting  them 
to  have  the  full  amount  of  thy  shipment  on 
owners'  account  insured,  stating  particularly 
when  thee  expects  the  ship  to  leave  New  Or- 
leans, &c.,  &c.  If  cotton  falls  to  twenty  cents, 
please  ship  five  hundred  bales  of  cotton  for  my 
account,  bv  the  Mac,  consigned  to  Martin, 
Hope  &  'fhomley,  drawing  on  me  at  sixty 
days  for  the  same.  I  do  not  wish  a  bale 
shipped  at  a  higher  price  than  twenty  centa, 
and  I  hope  thee  will  engage  the  freight  as  low 
as  1^/.  My  only  reason  for  ordering  it  in  the 
Mac  is  to  assist  her  owners  ;  therefore,  if  a  full 
charter  offers  for  her,  or  if  anything  should 
prevent  her  going,  thee  will  ship  five  hundred 
bales  by  some  other  good  vessel,  or  vessels." 

On  the  29th  of  December,  1806,  the  de- 
fendant wrote  the  plaintiff: 

"  I  am  favored  with  thy  letter  of  the  7th,  bv 
which  I  am  pleased  to  observe  the  Mac  was  off, 
and  likely  to  be  dispatched  for  Liverpool.  Her 
owners  are  desirous  that  she  be  dispatclied  for 
that  place  without  delay,  as  I  mentioned  to 
thee  m  my  last  letter  on  the  *8ubject  [*110 
of  the  Mac's  business.  If  thee  has  contracted 
for  the  cotton,  or  any  part  thereof,  that  I  or- 
dered, let  all  that  has  lleen  contracted  for  lx» 
shipped  according  to  my  last  request,  but  do 
not  purchase  a  Iwle,  for  my  account,  after  this 
letter  reaches  thee,  alK)ve  sixteen  cents,  as  that 
article  has  l)ecorae  very  dull  at  Liverpool,  and 
likely  to  Ikj  low,  in  consequence  of  the  succcsss 
of  the  French  army  on  the  continent.  If  thee 
can  purchase  at  or  under  sixteen  cents  before 
May,  thee  may  purchase  and  ship  such  part  of 
the  five  hundred  l>ales  as  has  not  Ix^n  pur- 
chased before  this  letter  reaches  thee." 

On  the  22d  of  January,  1807,  the  plaintiff 
wrote  the  defendant  as  follows: 

"I  have  now  commenced  the  purchase  of 
cotton  for  account  of  Messrs.  John  Taber  & 
Son,  and  have  paid  hitherto  twenty- two  cents 
cash,  at  which  price  seventy-two  bales  were 
ready  to  be  shipped,  as  I  expect  to  find  an  op- 
portunity of  placing  my  bills  upon  you.  I 
shall  complete  the  purchase  of  500  bales,  which 
will  be  necessjiry,  in  order  to  get  a  full 
freight,"  &c.  "I  have  now  to  inionn  you, 
that  I  have  drawn  on  you,  under  date  of  the 
15th  of    January,    for    $1,800.     Say  $1,800. 

Say  able  sixty  days  after  sight,  to  the  order  of 
Ir.  A.  Brasler,  in  Philadelphia,  which  draft 
goes  on  account  of  the  72  bales  of  cotton 
already  purchased,  and  request  you  to  honor 
the  same." 
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And  on  the  same  day  he  wrote  the  defendant: 
"The  present  merely  serves  to  inform  you, 
that  I  have  this  day  valued  upon  you. 

Ill*]  ♦$!  ,370,00       Order  Joseph  Thebaud. 
807.23  Declaire  &  Count. 

1,100.00  Stephen  Zacharie. 

$3,077.28  sixty  days  after  sight,   and  re- 
fer to  ray  letter  of  this  day." 

On  the  13th  of  February,  1807,  he  wrote  the 
defendant : 

"I  have  engaged  150  bales  for  account  of 
Messrs.  John  Taber  &  8on,  at  market  price, 
which  I  expect  in  town  in  a  few  days,  when  I 
shall  without  delay  ship  the  same  on  board  the 
Msic,  mailing  the  220  bales  in  all.  This  com- 
mencement, I  hope,  will  encourage  shippers  to 
irive  us  some  freight ;  at  all  events,  I  shall  keep 
yoji  duly  advised  of  my  proceedings.  Under 
date  of*  the  6th  inst.  I  took  the  liljerty  of 
valuing  upon  you  |801.22i  sixty  days  after 
siirht,  to  the  order  of  Jacob  D.  Stagg;  on  the 
12th  inst.  $573,  to  the  order  of  Samuel  Lord, 
ami  shall  continue  drawing  as  opportunity 
oflfers." 

On  the  16th  of  the  same  month  he  wrote  the 
defendant : 

"  The  present  merely  serves  to  inform  you 
that  1  have  this  day  valued  upon  you  $600. 
Say  $600  to  the  oraer  of  Benjamin  Labarte, 
sixty  days  after  sight,  and  request  you  to  honor 
the  same,  and  place  to  account  of  J.  T.  &  S." 

On  the  20th  of  Febniary,  1807,  the  de- 
fendant wrote  tlie  plaintiff: 
1 12*]  **•  I  am  in  daily  expectation  of  hear- 
ing of  the  Mac's  progressing  for  Liverpool. 
Before  this  reaches  thee,  I  hope  she  will  have 
sailed;  if  not,  please  lose  no  time  in  dispatch- 
in;:  her.  That  thee  may  l)e  fully  actjuainted 
with  the  wishes  of  her  owners,  I  annex  a  copy 
of  the  la.st  letter  I  have  received  from  thena, 
and  request  thee  to  comply  with  their  wishes  in 
every  particular." 

The  cop}'  of  the  letter  from  John  Taber  & 
Son,  referred  to  in  this  letter,  is  as  follows: 

"Portland,  2d  mo.  9.  1807. 
"Jofoh  Btirker: 

•'By  last  mail  we  received  thy  favor  of  the 
2(1  inst.  inclosing  one  from  Captain  Swaine 
to  thee.  We  notice  thy  proposition  for  us  to 
give  liberty  for  the  Mac  to  take  freight  for 
any  port  in  Europe,  but  as  we  have  got  her 
and  her  freight  insured  in  Liverpool,  at  and 
from  New  Orleans  to  that  port,  we  wish  to 
have  her  go  there,  even  if  we  load  on  own- 
era'  account.  We  are  well  satisfied  that  La- 
nuase  hath  not  yet  loaded  her,  as  we  have 
no  doubt  cotton*  will  be  much  lower  in  a 
short  time.  And  as  we  apprehend  that  ship- 
pers of  cotton  will  now  turn  their  attention 
to  other  parts  of  Europe,  we  think  the  proba- 
hility  is,  that  cotton  will  be  in  demand  in 
Liverpool  by  the  time  the  Mac  will  arrive 
there;  we  likewise  think  it  will  answer  to  ship 
g«od  tlour,  and  probably  some  good  staves  can 
he  purchased ;  we  had  rather  have  her  loaded  on 
our  own  account  with  those  three  articles  than 
to  take  freight  for  any  other  port,  but  we  think 
there  can  tie  no  doubt  but  that  when  she  be- 
Ifins  to  loud  on  owners'  account  that  some  con- 
113*]  siderable  'freight  can  be  obtained, 
^^e  reallv   wish    thee    to   write   Lanusse   to 

• 

^Vheat.  8. 


dispatch  her,  with  lil)erty  to  take  two  thousand 
barrels  of  good  fresh  flour,  if  freight  does  not 
offer  sufficient  with  the  five  hundred  bales  of 
cotton  before  ordered,  to  load  her  without  de- 
lay, as  we  have  no  doubt  good  flour  will 
answer,  and  we  cannot  think  of  her  being 
longer  detained  at  New  Orleans. 

We  remain,  thy  assured  friends, 
(Signed)  John  Taber  &  Son." 

And  on  the  3d  of  March,  1807,  the  plaintiff 
wrote  the  defendant: 

"The  present  merely  serves  to  inform  you 
that  I  have  this  day  valued  upon  you  $10,000. 
Say  $10,000,  payable  sixty  days  after  sight,  to 
the  order  of  Mr.  Thomas  Elmes,  and  request 
vou  to  honor  the  same,  and  place  to  account  of 
J.  T.  &8." 

On  the  6th  of  March,  1807,  he  again  wrote 
the  defendant : 

"  I  refer  to  my  respectful  last  of  13lh,  16th, 
24th  ult.  and  3d  inst.,  the  contents  of  which 
I  confirm.  On  the  16th  I  valued  upon  you 
for  $600,  and  on  the  3d  inst.  for  $10,000, 
making  in  all  tlie  sum  of  $16,351.3f,  on 
account  of  the  shipment  per  Mac,  for  ac- 
count of  Messrs.  John  Tal)er  &  Son.  I  have 
already  bought  72  bales  at  22  cents,  107  do. 
at  20f  cents,  175  do.  at  20.i  cents,  together 
354  bales,  and  80m  staves,  amounting  to  about 
$22,000.  There  remains  146  bales  more  to  be 
purchased,  which  1  hope  to  get;  the  total 
amount,  with  charges  and  commission,  will 
♦be  about  $34,000— for  which  sum  I  PI  14 
shall  order  Messrs.  Rathbone,  Hughes  &  Dun- 
can, to  get  insurance  effected.  I  shall  con- 
tinue to  draw  on  you  as  occasion  presents. " 

On  the  11th  of  March,  1807,  he  wrote  the  de- 
fendant, informing  him  that  he  had  drawn  on 
the  defendant  to  the  order  of  Mr.  F.  Depau, 
for  $6,0(X),  and  to  the  order  of  Mr.  J.  P.  Pon- 
ton for  $691.50. 

On  the  1.5th  of  April,  1807,  the  defendant 
wrote  the  plaintiff: 

"  I  have  this  moment  received  the  un- 
pleasant information  of  the  failure  of  John 
Tal)er  <&  Son,  therefore  beg  the  favor  of  thy 
taking  every  precaution  to  secure  my  claim  on 
them  for  the  payment  of  the  cotton  thee 
has  shipped  for  their  account  by  the  Mac.  If 
that  ship  has  not  got  clear  of  your  river,  take 
up  the  bills  of  ladmg  and  fill  up  new  bills,  con- 
signing the  cotton  to  my  order,  forwarding  me 
several  of  the  bills,  and  instruct  Captain 
Swaine  to  hold  the  cotton  until  he  hears  from 
me;  and  if  part  of  the  old. set  have  gone  on,  let 
them  go,  but  take  a  new  set,  and  make  all  the 
freight  money  payable  to  my  order,  and  if  she 
has  got  clear  of  the  river,  make  an  arrangement 
with  the  shippers  of  the  cotton  to  pay  thee  the 
freight  money,  and  give  them  a  receipt  for  it, 
forwarding  that  receipt  to  Liverpool,  but  for 
the  consignee  to  keep  as  a  secret  that  the 
freight  money  has  been  paid,  until  they  get  all 
the  freight  goods." 

And  on  the  16th  of  April,  1807,  the  de- 
fendant again  wrote  the  plaintiff: 

***  I  have  taken  the  best  counsel,  and  [*1 15 
find  the  goods  per  ship  Mac  can  be  stopped  for 
thv  account  in  transiiu,  and  have  therefore 
taken  all  the  steps  in  my  power  to  have  that 
object  effected ;  and  shall  succeed  so  far  as  to 
keep  the   pn)perty  at  thy  disposal  until  thy 
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power  reaches  Martin,  Hope&Thomley,  which 
will  enable  them  to  hold  the  property  for  thy  use ; 
therefore  send  the  power  by  the  packet,  and 
send  duplicates  and  triplicates  by  other  vessels, 
and  several  copies  by  mail  and  packet  to  me  to 
be  forwarded ;  also  draw  on  Rathbone,  Hughes 
&  Duncan,  for  the  whole  amount  of  shipment, 
•  ordering  Martin,  Hope  &  Thomley  to  pay  them 
£1,000  of  the  amount  drawn  for,  if  they  accept 
the  bills.  ConUrm  what  I  have  written,  copies 
of  which  I  enclose  for  thy  government.  Thy 
bills  on  me  will  all  be  protested  for  non-pay- 
ment, that  thee  can  say  thee  has  not  received 
pay  for  the  cotton,  but  shall  endeavor  to  fur- 
nish money  that  will  prevent  disappointment  to 
the  holders.  This,  my  counsel  tells  me.  is  in- 
dispensable, to  enable^thee  to  benelit  by  transitu, 
which  cannot  be  done  by  any  other  person,  nor 
by  thee  after  thee  gets  pay  for  the  goods  ship- 
ped." 

And  on  the  same  day  the  defendant  wrote  to 
Martin,  Hope  &  Thomley,  of  Liverpool,  as  fol- 
lows: 

"I  inclose  a  letter  written  as  agent  and 
friend  of  Paul  Lanusse  to  Rathbone,  Hughes 
&  Duncan,  which  you  will  have  the  goodness 
to  hand  them,  and  make  a  memorandum  of  the 
delivery,  and  endeavor  to  make  the  contract 
for  Lanusse  as  therein  mentioned,  and  I  will 
indemnify  you  from  all  loss  in  so  doing;  if  you 
cannot  make  an  absolute  agreement  with  R. ,  H. 
1 10*]  *&  D.  ,to  receive  all  the  property  Lanusse 
has  or  may  ship  by  the  Mac  for  account  of 
Taber  &  Son,  to  be  applied  for  the  payment  of 
the  bills  Lanusse  has  or  may  draw  on  them,  ex- 
cepting £1,000,  and  the  profits  on  the  adven- 
ture, which  they  may  place  to  the  credit  of 
Taber  &  Son,  if  they  are  so  much  indebted  to 
R.,  II.  &  D.,  if  not  so  much,  then  such  sum  as 
may  be  due  them.  You  will  cause  insurance 
on  the  cargo  of  ship  Mac  to  the  amount  of  £9,- 
000  sterling,  and  proceed  as  the  agent  of  La- 
nusse to  p3t  hold  of  the  property ;  you  certainly 
can  stop  It  in  transitu." 

On  the  same  day  the  defendant  also  wrote  to 
Rathbone,  Hughes  &  Duncan : 

*•  As  the  agent  of  my  friend  Paul  Lanusse  at 
New  Orleans,  I  have,  in  consequence  of  the 
failure  of  John  Taber  A;  Son,  to  inform  you, 
that  the  goods  he  is  shipping  on  board  the  Mac, 
Captain  Swaine,  have  not  in  any  part  been 
paid  for,  therefore  they  are  to  be  stopped  iJi 
transitu,  for  the  benefit  of  my  said  friend  Paul 
Lanusse,  who  is  by  me  represented ;  and  as  his 
agent,  I  charge  you,  on  your  peril,  not  to  ac- 
cept, or  in  any  manner  commit  yourselves  for 
said  Taber  &  Son,  on  account  of  said  shipment, 
but  if  you  are  willing  to  receive  said  consign- 
ment, sell  the  same,  and  apply  the  whole  pro- 
ceeds to  the  payment  of  such  drafts  as  Lanusse 
may  draw  on  you,  which  shall  not  exceed  the 
amount  of  invoice." 

On  the  80th  of  April,  1807,  the  defendant 
^  wrote  the  plaintiff : 

**  1  annex  copy  of  my  last  respects,  and  have 
to  request,  in  the  most  pointed  manner,  thy 
117*]  particular  attention  *lo  my  request  there- 
in. I  have  sent  out  many  letters  in  hopes  of 
meeting  the  Mac ;  if  any  of  them  meet  her  in  the 
Mississippi,  Captain  Swuine  will  return  to  New 
Orleans  with  all  his  papers  for  thee  to  alter  the 
direction  of  the  goods  shipped  by  that  vessel  for 
account  of  Taber  &  Son ;  if  not  so  successful  as 
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to  meet  her,  but  if  any  of  them  meet  her  after 
she  leaves  the  Missisfflppl,  she  will  stop  at  this 
port,  when  I  will  make  the  necessary  alteration^; 
but  if  none  of  my  letters  meet  her,  my  ouly 
chance  for  securing  myself  is  by  thy  stopping 
the  property  in  transitu.  To  have  that  done, 
thee  must  immediately  send  out  powers  to 
Liverpool,  therefore  I  bee  thee  to  confirm  all  I 
have  written  to  Martin.  Hope  &  Thomlev.' 

On  the  20th  of  May,  1807,  the  phiintiff  wrote 
to  the  defendant : 

**  Your  esteemed  favor  of  the  15th  ultimo  has 
iust  reached  me,  and  witli  much  regret  do  I 
learn  the  failure  of  Messrs  John  Taber  &  Son. 
I  hope  that  vou  will  not  be  a  sufferer,  and  that 
you  have  taken  timely  precaution.  Agreeable 
to  your  request,  I  have  written  on  to  Liverpool, 
but  am  afraid  my  letters  will  come  to  late.  a» 
the  Mac  sailed  from  the  Balize  on  the  23d  of 
April,  and  as  she  is  a  good  sailer,  will  no  doubt 
have  discliai^ed  her  cargo  before  the  receipt  of 
my  letter.  For  your  government  I  inclose  you 
invoice  and  bill  of  lading  of  the  500  bales  cot- 
ton shiped  per  Mac;  also,  my  account  current 
with  Messrs.  John  Taber  &  Son,  according  to 
which  a  balance  of  $1,251.28^,  for  which 
amount  I  shall  value  upon  you  as  occasion  of- 
fers. You  will,  I  hope,  have  taken  the  neces- 
sary measures  to  meet  my  drafts  dated  March 
*20th,drawn  direct  on  Messrs.  Taber  &  j;*l  18 
Son,  in  Portland,  payable  in  New  "kork,  of 
which  I  advised  you.  I  am  anxious  to  receive 
your  further  communications,  and  most  sincere- 
ly hope  that  you  have  been  able  to  cover  your 
claim,  and  not  be  a  loser  by  this  unfortunate 
accident." 

And  on  the  9th  of  June,  1807,  he  wrote  the 
defendant: 

"  I  have  only  time  to  inform  you  of  the  re- 
ceipt of  your  favor  of  16th  and  30th  April,  and 
to  assure  you  that  I  shall  punctually  follow 
your  instructions,  and  lose  no  time  in  forward- 
ing to  you  and  to  Liverpool  all  necessary  papers, 
relying  on  your  integrity  and  honor.  I  feel  no 
uneasiness  respecting  my  concern  in  this  un- 
fortunate bu.sine.ss,  at  the  same  time  I  most  sin- 
cerely regret  that  you  should  be  a  sufferer,  but 
hope  things  may  yet  result  favorable." 

On  the  28th  of  August,  1807,  the  plaintiff 
wrote  the  defendant: 

•  •  The  last  mail  brought  me  the*  non-accept- 
ance, protest,  &c. ,  of  the  two  bills  of  exchan«:e 
drawn  by  me  on  the  house  of  John  Taber  «fc 
Son,  under  date  of  the  20th  of  March,  1807,  in 
favor  of  Thomas  Elmes,  and  indorsed  by  him 
to  Massrs.  Corp,  Ellis  and  Shaw,  each  for  $5.- 
000,  making  the  sum  of  $10,000,  and  which  1 
have  been  obliged  here  to  pay  to  Mr.  Elmes,  to- 
gether with  ten  per  cent,  damages,  amountin? 
to  the  further  sum  of  $1,000,  giving  a  total  of 
$11,000.  It  is  unneccessary  for  me  to  dwell 
upon  the  serious  inconveniences  which  have 
resulted  from  this  circumstance,  or  to  repeat 
how  prejudicial  the  whole  of  the  transaction 
with  the  house  of  John  Taber  &  *Son  [*1 19 
has  been  to  my  affairs.  I,  however,  rely  upon 
you  for  the  payment  of  this  money,  as  it  was 
entirely  upon  your  recommendation,  upon  the 
strength  of  your  assurances  and  the  respecta- 
bility of  your  guaranty,  that  I  was  induced  to 
embark  in  this  misiness,  and  to  procure  cotton 
for  the  c4irgo  of  the  ship  Mac;  but  this  subject 
has  already  been  sufiiciently  enlarged  upon  in 
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my  former  letters  to  vou,  and  I  sanguinely 
trust  that  jou  will  not  delay  making  the  neces- 
sary arrangements  for  (his  re-imbursement.  No 
information  has  as  yet  been  received  by  me 
from  Liverpool,  respecting  the  fate  of  the  500 
Itales  of  cotton  shipped  on  board  the  Mac.  I 
feel  anxious  to  know  the  success  of  the  steps 
which  have  been  taken  in  that  quarter.  I  trust 
that  you  will  communicate  to  me  the  earliest 
information  that  you  may  receive  on  this  sub- 
ject." 

On  the  30th  of  January,  1808,  John  Taber& 
Son  wrote  to  the  plaintiff  as  follows: 

"  We  wrote  thee  the  !Wth  inst.,  since  which 
we  have  received  a  letter  from  Jacob  Barker, 
informing  that  he  had  engaged  eight  hundred 
bales  of  cotton  for  the  Mac,  previous  to  her  sail- 
ing from  New  York,  from  your  port  to  Liver- 
pool, wliich  has  fixed  her  route;  as  she  hath  so 
much  freight  engaged,  we  flatter  ourselves  that 
&be  will  be  fllled  up  immediatelv.  It  is  our 
wish  to  have  two  hundred  bales  of  good  cotton 
shipped  on  owners'  account,  and  as  much  more 
aji  may  be  necessary  to  make  despatch,  as  we 
are  not  willing  to  have  her  detained  in  your 
port  for  freight.  To  re-imburse  thyself  for  the 
cotton  purchased  on  owners'  account,  thou  may 
draw  bills  at  sixty  days'  sight,  either  on  Jacob 
120*1  Barker  or  on  us.  If  thou  ♦yan  sell  bills 
on  Rathbone,  Hughes  &  Duncan,  merchants,  at 
Liverpool,  at  par,  thou  may  on  them,  taking 
care  not  to  send  the  bills  before  she  sails,  and  to 
write  on  timely  to  them  to  get  insurance  made 
on  the  amount  of  property  shipped  on  our  ac- 
count." 

On  the  27th  of  March.  1806,  the  plaintiff 
wrote  J.  Taber  &  Son : 

"  Your  much  respectful  favor  of  the  30th  of 
Jaauaiy  last  came  duly  to  hand.  I  observe 
what  you  say  respecting  the  purchase  of  cotton 
for  your  account  to  go  oy  ship  Mac,  of  which 
ourfriend,  Jacob  Barker,  likewise  makes  men- 
tion; tills  ship  has  not  yet  made  her  appearance, 
but  as  soon  as  she  does  vou  may  depend  on  my 
utmost  exertions  to  follow  your  orders,  and 
give  the  ship  all  dispatch  that  lays  in  my  pow- 
er. The  mode  of  reimbursements  for  purchases 
made  here,  will  be  by  drawing  on  our  friend 
Barker,  agreeable  to  his  advice,  as  I  think  it 
will  be  less  difficult  for  me  ,to  place  bills  on 
Xew  York.  -Cotton  is  rising,  and  fetches  now 
26  cents.  Notwithstanding,  I  shall  follow  your 
orders  with  respect  to  the  Mac,  unless  anything 
to  the  contrary  should  reach  me  before  she  ar- 
rives. As  for  drawing  on  Liverpool,  it  is  alto- 
irether  out  of  my  power,  for  such  bills  are  sel- 
<i'im  asked  for  here.  I  shall  advise  Messrs. 
iiathbone,  Hughes  &  Duncan,  in  due  time,  to 
efiE^ict  insurance  on  the  property  I  may  ship  on 
your  account.  Awaiting  the  pleasure  of  an- 
nouncing you  the  Mac's  arrival,  I  continue  with 
njspect,"  &c. 

On  the  5th  of  June,  1806,  the  plaintiff  wrote 
J.  Taber  &  Son:  **  Cotton  is  pretty  steady  at 
22  cents.  Should  circumstances  authorize  mv 
121*1  purchasing  for  *your  account,  I  shall, 
in  preference,  value  for  the  amount  on  Mr. 
Jacob  Barker." 

On  the  29th  of  June,  1806,  John  Taber  & 
Srm  wrote  to  the  plaintiff: 

"  We  have  not  been  favored  with  any  of  thy 
<'f>mmunications  since  4th  month,  7th.  We 
have  been  daily  expecting  to  hear  of  our  ship 
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Mac  being  laden  and  ready  for  sea,  as  we  had 
not  the  least  idea  but  that  the  ei^ht  hundred 
bales  that  Jacob  Barker  contracted  for  would 
be  ready  at  the  time  agreed  on,  and  expected 
thou  would  have  purchased  a  sufficiency  to  fill 
up  on  owners'  account,  provided  freight  did 
not  offer  in  season.  By  last  mail  we  received  a 
letter  from  Jacob  Barker  informing  that  he 
feared  the  contractors  would  not  furnish  the 
eight  hundred  bales,  and  that  in  consequence 
thereof  the  Mac  would  be  detained  until  furth- 
er orders  from  us.  We,  therefore,  have  this 
day  wrote  Barker  to  give  thee  and  Captain 
Swaine  such  directions  as  he  may  think  proper. 
But  we  hope  she  will  be  despatched  for  Liver- 
pool before  this  reaches  thee,  as  it  is  our  wish 
to  have  her  go  there." 

On  the  15th  of  July  1806,  John  Taber  & 
Son  wrote  the  plaintiff: 

*'Thy  favor  of  the  5th  ultimo  by  mail  was 
this  day  received,  the  contents  noticed.  We  are 
very  sorry  to  find  that  the  Mac  is  so  detained 
with  you,  we  having  flattered  ourselves  that 
she  would  have  been  at  Liverpool  bjr  this. 
We  wrote  thee  27th  ultimo  by  mail,  directing 
thee  to  follow  .Jacob  Barker's  instructions  re- 
specting the  Mac,  which  we  now  confirm,  and 
*say  that  we  wish  thee  to  follow  his  in-  [*12SJ 
structions  at  all  times  the  same  as  from  us." 

On  the  29th  of  August  the  plaintiff  wrote 
J.  Taber  &  Son : 

**  Your  esteemed  favor  of  the  29th  of  June 
has  duly  come  to  hand,  but  I  have  in  vain  ex- 
pected further  directions  from  Mr.  Barker,  for 
the  want  of  which  I  have  experienced  many 
difficulties." 

On  the  25th  of  July,  1806,  J.  Taber  &  Son 
again  wrote  the  plaintiff: 

"  Thy  favor  of  the  13th  ultimo  was  this  day 
handed  us  by  Captain  Webb,  of  the  Phcenix. 
It  had  been  broken  open  at  sea  by  an  English 
cruiser.  We  have  not  received  a  copy  of  thy 
process;  "we  should  like  to  see  it.  We  are  ex- 
tremely sorry  that  we  had  not,  in  the  first  in- 
stance, given  thee  orders  to  have  laden  our  ship 
with  staves,  logwood,  and  cotton,  on  our  ac- 
count, with  what  freight  could  be  obtained; 
we  should  certainly  have  done  it,  if  we  had  the 
least  idea  that  we  should  have  been  disappoint- 
ed of  the  eight  hundred  bales.  We  have  this 
day  received  letters  from  Jacob  Barker,  inform- 
ing he  had  given  thee  direction  to  load  imme- 
diately as  above;  hope  thou  can  make  it  conven- 
ient to  put  a  large  share  of  cotton  on  board  on 
our  account,  as  we  think  tliat  article  will  pay 
much  more  than  staves;  we  trust  thou  will  send 
to  Jacpb  Barker  such  documents  as  will  enable 
him  to  recover  freight  and  demurrage." 

And  on  the  30th  July,  1806,  Taber  &  Son 
wrote  the  plaintiff: 

'•  We  hoj)e  that  the  Mac  will  sail  for  Liver- 
pool before  *this  reaches  thee,  with  a  [*123 
cargo  on  owners'  account  and  a  large  propor- 
tion of  cotton." 

-  On  the  16th  of  September,  1806,  the  plaint- 
iff wrote  J.  Taber  &  Son: 

"  I  am  successively  favored  with  your  much 
esteemed  of  15th,  25th,  and  30th  of  July,  and 
have  taken  due  notice  of  their  contents.  Mr. 
Jacob  Barker  has  likewise  wrote  me,  and  shall 
follow  his  instructions  as  far  as  lays  in  my 
power." 
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On  the  8d  of  October,  1806,  Taber  &  Son 
wrote  the  plaintiff: 

"  We  observe  that  thou  had  thoughts  of  send- 
ing the  Mac  to  New  York  after  a  few  weeks,  if 
thou  did  not  receive  further  instructions;  but 
we  trust  that  will  not  be  the  case,  as  we  pre- 
sume that  thou  received  Jacob  Barker's  orders 
soon  after,  to  load  her  on  owners'  account  for 
Liverpool,  except  the  demurrage  was  continued 
to  he  paid.  If  so,  we  are  willing  to  let  her  lay 
until  the  charterers  procure  the  800  bales  freight. 
When  that  is  the  case,  we  presume  thou  will 
not  let  her  be  detained  for  the  remainder  part 
of  the  cargo  to  the  charterer's  damage.  We 
renew  our  request  for  thee  to  continue  to  fol- 
low Jacob  Barker's  instructions  from  time  to 
time,  respecting  the  Mac,  the  same  as  from  us. 
We  are  well  satified  with  thy  proceedines." 

On  the  12th  of  December,  1806.  the  plaintiff 
wrote  J.  Taber  &  Son,  acknowledging  the  re- 
ceipt of  their  letter  of  the  3d  of  October,  and 
saying:  "I  have  not,  as  yet,  commenced  the 
purchase  of  cotton,  only  small  parcels  have  as 
124*]  yet  come  to  hand;  as  soon  as  I  can  *suc- 
ceed  I  shall  value  upon  Jacob  Barker  for  the 
amount,"  &c. 

On  the  9th  of  November,  1806,  J.  Taber  & 
Son  wrote  the  plaintiff: 

"  We  do  not  pretend  to  give  thee  any  positive 
order  respecting  the  Mac,  as  we  have  henetof  ore 
directed  thee  to  follow  Jacob  Barker's  direc- 
tions; but  we  will  give  thee  a  sketch  of  our 
wishes,  viz. :  To  have  the  Mac  dispatched  to 
Liverpool,  as  soon  as  possible,  with  about  five 
hundred  bales  of  cotton  on  owners'  account, 
and  the  remainder  of  her  cargo  on  freight,"  «&c. 

On  the  22d  January,  1807,  the  plaintiff  wrote 
J.  Taber  &  Son : 

"  I  have  written  this  day  to  Mr.  Barker,  and 
keep  him  advised  of  the  state  of  affairs  here. 
Upon  remarks  on  the  subject  of  demurrage, 
I  have  unconditionally  passed  to  your  account 
the  total  sum  paid  in,  and  shall  employ  the 
funds  for  the  expenses  of  the  ship,  and  the  sur- 
plus for  the  purchases  of  cotton  for  your  ac- 
count. I  am  happy  tp  inform  you  that  I  have 
already  made  a  commencement,  and  purchased 
72  bales  at  22  cents,  which  are  now  ready  to  be 
shipped  on  board  the  Mac.  I  shall,  as  oppor- 
tunity offers,  draw  upon  Mr.  J.  Barker  for  the 
amount,  and  complete  the  500  bales  to  be  ship- 
ped for  your  account,  which  will  be  absolutely 
necessary  to  procure  a  full  freight. 

I  valued  upon  Mr.  J.  Barker,  $1,800,  which 
sum  is  passed  to  your  credit.  I  need  not  rec- 
onunend  to  you  to  take  the  necessary  meas- 
ures, in  order  to  have  my  drafts  duly  honored 
126*]  by  that  gentleman."  ♦On  the  13th  of 
February,  the  pJaintiff  wrote  J.  Taber  &  Son, 
and  after  mentioning  a  further  purchase  of  cot- 
ton for  their  account  he  states:  "I  add  you  a 
note  of  my  drafts,  upon  Mr.  J.  Barker,  on  ac- 
count of  this  shipment,  for  your  account,  and 
shall  keep  you  constantly  advised  of  my  pro- 
ceedinffs  " 

On  the  9th  of  February,  1807,  Taber  &  Son 
wrote  the  plaintiff: 

"  We  having  by  last  mail  received  account, 
that  the  Mac  had  not  begun  to  take  in  her 
cargo  on  New  Years  day;  we  are  well  satisfied 
that  thou  had  not  purchased  cotton  for  us  at 
the  high  price  that  we  understood  it  was  sel- 
ling at,  as  we  presimie  it  will  be  much  lower 
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by  the  time  this  reaches  thee.  If  the  Mac  hath 
not  taken  in  any  of  her  cargo  before  this 
reaches  thee,  we  wish  thee  to  commence  load- 
ing her  on  owners'  account  immediately,  as  we 
have  ever  found  that  when  our  ship  commenced 
loading  on  owners'  account,  that  freight  soon 
offered.  Jacob  Barker  informed  us  some  time 
past  that  he  had  given  thee  directions  to  ship 
five  hundred  bales  of  cotton  on  our  account, 
and  liberty  to  ship  some  flour,  which  we  think 
majr  answer  well,  provided  it  is  good.  If 
freight  cannot  be  obtained,  to  fill  her  up  with 
the  flour  and  cotton  that  Barker  hath  ordered, 
we  should  like  to  have  her  filled  up  with  good 
staves  or  timber,  the  growth  of  your  country; 
but  no  logwood  or  mahogany.  We  much  wish 
to  have  the.  Mac  dispatched  for  Liverpool  as 
soon  as  maybe." 

On  the  6th  of  March,  1807,  the  plaintiff  wrote 
J.  Taber  &  Son:. 

"  On  the  13th  ultimo  I  last  had  the  pleasure 
of  *addre88ing  you.  I  have  since  pro-  [*126 
cured  a  full  freight  for  the  Mac  at  three  cents 
per  pound  cotton,  and  she  will  be  dispatched 
m  all  this  month  for  Liverpool.  I  shall  ship 
on  board  for  your  account  five  hundred  bales 
cotton  and  thirty  thousand  staves,  of  which 
you  now  may  get  insurance  effected ;  the  amount 
per  invoice  will  be  al)out  |;3.400.  I  have,  since 
my  last,  valued  upon  Mr.  J.  Barker  for  f6(K> 
and  110.000,  on  account  of  thtae  purchases, 
and  shall  continue  to  draw  as  occasion  offers. 
As  soon  as  the  entire  purchase  Lb  completed  I 
shall  hand  you  the  invoice  and  account  current, 
and  shall  acquaint  Messrs.  Rathbone,  Hughes 
&  Duncan  with  my  proceeding  respecting  the 
above  order  for  insurance,  and  shall  have  early 
opportunities  of  giving  them  timely  informa- 
tion. I  have  communicated  to  Mr.  Jacob  Bar- 
ker the  present  state  of  affairs." 

And  on  the  20th  of  March,  1807,  the  plaintiff 
wrote  to  J.  Taber  &  Son: 

'*  The  present  merely  serves  to  inform  you 
that  I  have  this  day  valued  upon  you,  payable 
in  New  York,  the  sum  of  tllO.OOO,"  in  two  bills 
of  $6,000  each,  say,  ten  thousand  dollars, 
sixty  days  after  sight,  to  the  order  of  Thomas 
Elmes,  Esq.,  which  drafts  go  on  account  of 
cotton  purchased  for  your  accounts,  and  shipped 
on  board  the  ship  Mac.  It  is  upon  the  particu- 
lar request  of  Mr.  Elmes  that  I  have  altered 
the  mode  of  my  drawing  direct  on  Mr.  Jacob 
Barker." 

On  the  17th  of  April,  1807.  the  plaintiff  again 
wrote  J.  Taber  &  Son : 

'*  I  have  now  the  pleasure  of  informing  you 
that  *the  Mac  has  sailed  for  Liverpool  [*127, 
having  on  board  500  bales  of  cotton  for  your 
own  account,  and  549  bales  on  freight.  In- 
closed I  hand  you  invoice  and  bill  of  lading  of 
the  former,  amounting  to  $38,098.81,  for  which 
you  will  please  credit  my  account.  I  have  en- 
gaged 30m  staves,  but  they  were  of  inferior 
quality,  and  I  preferred  not  shipping  them. 
With  my  next  I  shall  hand  you  account  cur- 
rent, &c.  Capt.  Swaine  has  taken  along  with 
him  all  the  necessary  documents  to  recover 
from  the  underwriters  on  the  ship  Mac;  the 
amount  of  expenses  incurred  since  the  gale 
until  she  was  afloat,  were  $8,042.25." 

On  the  24th  of  April,  1807,  the  plaintiff 
wrote  to  J.  Taber  &  Son: 

"I  refer  to  my  respectful  last  of  the  17Ui  in- 
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stant,  and  have  uow  the  pleasure  of  handing 
you  account  current  to  this  day,  and  other 
papers  respecting  our  transactions,  agreeable  to 
which,  there  is  yet  a  balance  due  me  of  $1,- 
276. 51  i,  for  which  amount  I  shall  value  upon 
you  as  occasion  may  offer." 

Besides  the  above  correspondence,  the  plaint- 
iff produced  in  evidence  an  answer  of  the  de- 
fendant to  a  bill  of  discovery,  filed  hy  the 
plainti£f  in  a  suit  formerly  depending  m  the 
Supreme  Court  of  the  state  of  New  York, 
which  was  commenced  in  April,  1810,  and  din- 
continued  in  October,  1813,  of  which  answer 
the  following  is  an  extract: 

And  this  defendant,  further  answering,  says, 
that  previous  to  the  month  of  May,  1807,  he 
bad  large  commercial  dealings  with  the  house 
or  tirm  of  John  Taber  &  Son,  of  Portland,  in 
128*]  the  state  of  Massachusetts.  *And  that 
the  said  firm  or  house  of  John  Taber  &  Son, 
having  failed  prior  to  the  said  month  of  May, 
1807,  and  at  the  time  of  such  failure  largely 
indebted  to  this  defendant;  and  this  said  de- 
fendant visited  Portland  for  the  purpose  of 
securing  his  demand  against  said  firm  or  house 
of  John  Taber  &  Son ,  and  soon  after  his  re- 
turn, he,  about  the  1st  of  May,  1807,  in  con- 
versation with  Gabriel  8.  Shaw,  of  the  firm  of 
Corp,  Ellis  &  Shaw,  merchants,  residing  in 
this  city,  about  the  charter  of  a  ship,  menuon- 
ed  to  said  Shaw,  that  he,  Barlcer,  had  just  re- 
turned from  Portland,  where  he  had  been  for 
the  purpose  of  getting  security  from  John 
Taber  &  Son,  when  he,  said  Shaw,  informed 
him  that  they  had,  a  few  days  previously,  sent 
bills  drawn  at  New  Orleans  on  said  Taber  & 
Son,  under  cover  to  the  said  Tabers,  for  ac- 
ceptance, to  the  amount  of  ten  thousand  dol- 
lars; and  inquired  if  he,  this  defendant,  sup- 
posed they  would,  in  the  deranged  state  of  their 
business,  return  them  regularly  protested  or 
accepted.  From  this  defendant's  knowledge 
of  said  Taber's  business  he  believed  that  those 
bills  were  drawn  in  payment  for  the  ship  Mac's 
cargo;  this  being  the  only  information  this  de- 
fendant had  of  any  bills  being  drawn  at  New 
Orleans  on  said  John  Taber  &  Son,  he  was  in- 
duced to  accompany  the  said  Gabriel  Shaw  to 
hiB  office,  to  ascertain  the  particulars;  who,  at 
the  instance  of  this  defendant,  exhibited  to  him 
either  a  letter  or  one  of  the  same  sets  of  bills 
by  which  this  defendant  learnt  they  were  drawn 
by  Paul  Lanusse,  at  New  Orleans,  on  John 
Taber  &  Son,  Portland,  in  part  payment  for 
the  cargo  of  the  Mac.  That  this  defendant, 
129*1  acting  *from  the  information  so  receiv- 
ed, and  from  no  other  information  or  advice 
whatever,  and,  also,  from  an  apprehension  that 
the  said  complainant,  when  he  should  hear  of 
the  failure  of  the  said  house  of  John  Taber  & 
Son,  would  claim  from  this  defendant  the 
amount  for  which  the  said  bill  or  bills  were 
drawn,  and  thereby  expose  this  defendant  to  an 
expensive  course  of  litigation  in  resisting  the  said 
claim,  if  any  should  be  made,  he,  this  defend- 
ant, wrote  to  the  said  John  Taber  &  Son  a  let- 
ter on  the  subject  of  the  said  bill  or  bills,  and 
which  letter,  he  believes,  is  as  follows,  to  wit: 

"New  York,  5  mo.  5th,  1807. 

John  Taber  A  Son — I  am  this  day  advised 
of  Paul  Lanusse's  having  drawn  on  you  to  the 
amount  of  ten  thousand  dollars,  which  bills 
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were  forwarded  to  you  for  acceptance;  for  the 
payment  for  those  drafts  I  am  not  liable,  as  I 
only  promised  to  accept  in  case  of  his  drawing 
on  me.  You,  undoubtedly,  accepted  those 
bills;  if  not,  and  you  have  them,  be  pleased, 
at  all  events,  to  accept  them,  as  if  they  are  re- 
turned without  acceptance,  the  charge  will  be, 
as  at  first,  for  the  shipment,  for  which  Lanusse 
may  possibly  think  me  answerable,  but  if  the 
bills  are  accepted,  he  can  only  look  to  you. 
The  debt,  as  to  him,  thereby  becomes  of 
another  nature,  but  as  to  you  it  is  the  same 
thing,  and  cannot  place  you  in  any  worse  situa- 
tion. Therefore,  let  them  be  accepted,  and  if 
you  have  returned  them  without  acceptance, 
authorize  me  to  accept  them  as  your  agent  to 
this  business;  give  immediate  attention,  as  I 
*must  not  be  made  answerable  for  them ;  [*130 
although  injured, 

I  am  yet  your  friend, 

Jacob  Barker." 

And  that  afterwards  this  defendant  wrote  an- 
other letter  to  the  said  John  Taber  &  Son,  which 
he  believes  is  as  follows : 


John  Taber: 


*' New  York,  5  mo.  15,  1807. 


This  day's  mail  brought  me  thy  letter,  by 
which  I  am  surprised  to  observe  thee  has  refused 
compliance  with  my  request.  I  cannot  account 
for  the  strange  advice  your  merchants  gave  re- 
specting i>rotesting  those  bills.  I,  however, 
admit  that  in  ordinary  cases  there  would  not 
be  much  impropriety  in  protesting  them,  though 
I  could  not  possibly  alter  the  state  of  your 
business,  the  debt  being  indisputable,  their  being 
accepted  only  acknowledged  the  debt  to  be 
due;  but  I  must  insist  if  thee  has  any  regard  to 
justice,  that  thee  will,  if  not  returned,  accept 
them  for  account  of  John  Taber  &  Son ;  if  re- 
turned, authorize  me  to  accept  them  for  their 
account.  I  consider  the  argument  that  I  ex- 
pected to  secure  the  Mac  and  cargo,  no  excuse 
at  all,  particularly  as  no  attachment  can  be 
made  in  this  state  for  partial  benefit,  all  attach- 
ments must  be  made  for  the  benefit  of  all  the 
creditors.  So  that  if  I  have  property  in  my 
hands,  the  best  possible  step  the  creditors  could 
take  would  be  for  one  of  them  to  attach  it  in 
my  hands;  therefore,  must  pointedly  insist  on 
thy  accepting,  or  ordering  *me  to  accept  [*  13 1 
those  bills.  As  to  advice  from  thy  neighbors, 
it  is  one  of  those  simple  cases  that  do  not  re- 
quire advice,  and  I  say  expressly,  when  thee 
considers  my  situation,  thee  cannot  honestly  re- 
fuse my  request.  If  I  was  in  thy  situation,  and 
all  the  world  advise  me  not  to  do  it,  I  should 
not  pay  the  least  respect  to  such  advice,  but 
accept  the  bills  without  a  moment's  hesitation. 
If  thou  thinks  Paul  Lanusse  will  be  a  more  dif- 
ficult creditor  than  I  shall  be,  thee  will,  under 
present  circumstances,  be  mistaken,  to  where  I 
am  thus  forced  into  a  monstrous  loss,  I  shall 
be  very  difficult,  although,  in  common  cases, 
should  be  favorably  disposed. 

Your  friend, 

Jacob  Barker." 

The  plaintiff  further  proved  by  Joseph  The- 
baud,  of  New  York,  the  plaintiff's  agent,  that 
in  the  beginning  of  October,  1807.  he  received 
from  the  plaintiff  the  following  account,  dated 
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Ist  September,  1807,  at  New  Orleans,  which  he  I  ment  of  the  same,  which  was  refused  by  the 
showed  to  the  defendant,  and  demanded  pay- ;  defendant : 


132*]  *Dr.  Mr,  JcMjib  Barker,  of  New  York,  for  account  of  Mewr$.  John  Taber  <fe  Son,  oj 

Portland,  in  arct.  current  with  Paul  Lanusse,  Cr. 


1807. 

April  13.  To  amount  of  500  bales  of  cotton 

as  per  invoice,  $33,096  31 

24.  DisburaemeDts  of  ship  Mac,  as 

per  account,  5,943  89 

My  commissions  on  freight  pro- 
cured for  the  Mac,  $5,974  eo  ® 
5  per  cent.  298  W 

Do.  on  demurrage  collected, 
$5,150  @  HH  per  cent.  128  75 

My  drafts  of  March  aO, 
on  John  Taber  &  Son, 
favor  of  Tbo.  Elmes,  $.5,000  00 
do  5,000  00 

Damogres  paid,   10  per 
cent.  1,000  00 


11,000  00 
$50,460  48 


1807. 

Jan.  28.   By  my  draft  fa  v.  Brasler,  $1,800  QO 

do           Stopben  Zacharle,  1,100  00 

do            Delarle  &  Canut,  flUT  25 

Jos.  Thebaud,  1,370  00 

J.  D.  St&gg,  301  00 

Samuel  Lord,  573  00 

B.  Labarte,  000  00 

Thomas  Elmes,  5,000  00 

do  5,000  00 

Francis  Depau,  6,000  00 

J.  Paul  Poutz,  091  ao 

Thomas  Elmes,  5,ono  00 

do  5,000  00 

Demurrasre  ship  Mac,  commenc- 

insT  5th  June,  to  the  16th  Sept., 

being  103  days,  at  $.10  per  day,  5,150  f  0 

May  !B.    1  Junic  cable  from  Rhip  Mac,  25  24 

Balance  duo  Paul  LanUiMO,  12.251  28 

$50,460  45 


do 

do 

do 

Feb.  6. 

do 

12. 

do 

16. 

do 

Mar.  3. 

do 

do 

10. 

do 

do 

20. 

do 

do 

To  balance  per  cent.  $12,251  28 

Errors  excepted. 

Now  Orleans,  Ist  September,  1807. 
(Signed) 


PAUL  LANU8SE. 


Ehe  plaintiff  further  proved,  that  in  the  suit 
first  above  mentioned,  which  had  been  depend- 
ing between  him  and  the  defendant  in  the  Su- 
preme Court  of  the  state  of  New  York,  the 
plaintiff  suffered  a  nonsuit,  on  the  nineteenth 
of  December,  1808.  after  the  judge  had  charged 
the  jury  in  favor  of  the  defendant.  And  the 
plaintiff  further  proved,  that  he  did,  on  the  30th 
of  January,  1809,  draw  two  new  sets  of  bills 
upon  the  defendant,  which  were  produced  and 
read  in  evidence  by  the  plaintiff's  counsel,  and 
are  in  the  words  and  figures  following: 

133*]    *New  Orleans,  30th  January,  1809. 

Exchange  tor  |10.055.85. 

Sixty  days  after  sight  of  this,  my  second  of 
exchange  (first  and  third  of  same  tenor  and  date 
not  paid),  pay  to  Mr.  Jos.  Thebaud,  or  order, 
ten  thousand  and  fifty-five  dollars  thirty-five 
cents,  value  received,  which  place  to  account 
of  Paul  Lanusse. 

To^Mr.  Jacob  Barker,  merchant,  New  York. 

New  Orleans,  30th  January,  1809. 
Exchange  for  $2,195,931. 

Sixty  days  after  sight  of  this,  my  second  of 
exchange  (first  and  third  of  same  tenor  and  date 
not  paid),  pav  to  Mr.  Jos.  Thebaud,  or  order, 
two  thousand  one  hundred  and  ninety -five  dol- 
lars ninety-three  and  a  half  cents,  value  re- 
ceived, wmch  place  to  account  of 

Paul  Lanusse. 

To  Mr.  Jacob  Barker,  merchant,  New  York. 

That  the  said  bills  were  protested  for  non- 
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acceptance  on  the  11th  of  March,  1809.  and  for. 
non-payment  on  the  13th  of  May,  1809.  The 
notary  also  proved,  that  at  the  time  of  present- 
ing the  said  bills,  he  offered  to  the  defendant 
the  account  and  letters  herein  next  stated,  which 
the  defendant  refused  to  accept,  and  desired  the 
notary  to  take  them  away,  who  refused,  and 
threw  them  on  his,  the  defendant's,  coimter. 
The  bills  were  accompanied  with  a  letter  of  ad- 
vice, mentioning  that  the  first  bill  was  for  the 
balance  due  for  the  purchase  of  the  600  bales  of 
cotton,  and  the  other  for  disbursement  of  the 
ship*Mac,  and  (1,500  damages  paid  J*  134 
on  the  two  drafts  of  $5,000  each  on*  Taber  & 
Son,  returned  protested  for  non-payment. 

The  plaintiff  further  proved,  that  all  the  bills 
of  exchange  drawn  by  plaintiff  on  the  defend- 
ant, and  contained  in  the  above  account, 
amounting  to  $23,042.96  had  been  paid  by 
the  defendant  after  the  same  had  been  pro- 
tested for  non-payment,  excepting  the  last-men- 
tioned bill  for  $5,000  each,  drawn  in  favor  of 
Thomas  Elmes,  and  forwarded  as  aforesaid  to 
C'orp,  Ellis  &  Shaw.  It  was  also  admitted  that 
the  plaintiff  had  received  no  part  of  the  freight 
of  the  Mac's  cargo,  although  it  is  mentioned  in 
a  letter  of  his  that  he  had  received  the  freight 
or  a  part  of  it. 

The  plaintiff  then  proved  that  the  ordinary 
interest  of  money  in  New  Orleans  was  ten  per 
cent,  per  annum,  and  the  lawful  interest  in 
New  York  was  seven  per  cent. 

The  plaintiff  having  made  the  proofs  on  his 
part,  here  rested  his  cause.  Whereupon  the 
defendant  then  produced  in  evidence  the  fol- 
lowing account,  forwarded  to  him  by  the  plaint- 
iff, in  his  letter  of  the  20th  of  May,  1807: 
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135*]  *Dr.  Messrs.  J.  Tnber  d:  Son,  in  P&rtland^  in  account  current  with  Pavl  lAtnvsse.   Cr. 


mi. 

April  13.  To  amount  of  500  bales  of  cot- 


ton as  per  Invoice, 


$33,096  31 


21.  Disbursement  of  ship  Mac,  as 

per  account,  5,043  69^ 

My  commission  on  freight  pro- 
curef]  for  the  Mac,  $5,974.60 
^  5  per  cent.  296  73 

Do.  on  dcmurracre  collected, 
$5,150  @  2H  per  cent.  128  75 


$39,469  48H 


1807. 

Jan.  23.  By  my  draft  fav.  Brazier, 

do  Stephen  Zacharie, 

do  Delaire  &  Canut, 

do  Joseph  Thebaud, 

Feb.  6.  do  Jacob  D.  Stagrg, 

12.  do  Sam  uel  Lord, 

16.  do  Labarte, 

Mar.  3.  do  Thomas  Elmcs, 

do  do 

do         Francis  Depau, 
do         J.  Paul  Poutz, 
20.  do  Thomas  Elmes, 

do  do 

Demurrage  of  ship  Mac,  com- 
mencing: 5th  of  June,  t<i  16tb 
Sept.,  beinjf  103  days,  @  $50, 
April  24.  Balance  due  me. 


$1,800 
1,100 

607  &5 
1,370 

301  21 

673 

600 
5,(M)0 
5,0(K) 
6,000 

mi  50 

5.000 
5,000 


5,150 
1,276  52« 


$39,409  48^ 


April  24.  To  balance  per  contra  due,  $1,276  42H 

Errors  and  omissions  excepted. 

New  Orleans,  April  24, 18(h. 

(Sigrted) 


PAUL  LANUSSE. 


Dr. 


Messrs.  J.  Taber  <fe  ^;i,  of  Portland,  in  account  with  Paul  TxinuAse. 


Cr. 


lsi>7. 
April  24.  To  balance  per  contra, 


IWT. 
May  20.   Tobalance  due  me. 

New  Orleans,  May  20th,  1807. 


1807. 

$1,276  5^  I  May  2.  By  1  junk  cable, 

20.  Balance, 


$1,276  52^  i 

$1,251  28H 

E.  &  O.  E. 

(Sifirned) 


25  24 
1,251  28^ 

1,276  52K 


For  Paid  Lanusse, 

P.  &  H.  AMELUNG. 


The  defendant  then  proved,  by  Gabriel  Shaw, 
of  the  house  of  Corp,  Ellis  &  Shaw,  of  New 
York,  that  the  two  bills  of  exchange  drawn  by 
Paul  Lanuase  on  John  Taber  «&  Son,  dated  tlie 
2«>th  of  March,  1807,  were  received  by  C'orp, 
Ellis  &  Shaw,  from  Thomas  Elmes,  of  New 
Orleans,  in  whose  favor  they  were  drawn,  about 
ihe  27th  or  28th  day  of  April  in  the  same  year, 
and  were  immediately  forwarded  by  him  to 
130*1  John  Taber  &  Son,  of  Portland,  *for 
acceptance;  that  they  were  protested  on  the 
•iOthof  the  same  month  at  Portland,  for  non- 
acceptance,  and  were  received  by  the  witness 
with  the  protests  about  the  5th  or  6th  of  May, 
alymt  which  day,  and  after  the  receipt  of  the 
Slid  billH,  he  either  met  the  defendant  in  the 
fitreet  or  called  at  his  house,  but  wliich  he  can- 
not recollect,  and  showed  him.  he  believed,  the 
sii(l  bilk  and  protest,  having  understood  the  said 
<!etVndant  had,  in  some  way,  some  concern  in 
ihebusine.ss.  That  the  said  bills  at  maturity 
were  protested  in  New  York,  for  non-payment, 
and  were  afterwards  remitted  to  the  said 
Thomas  Elmes  at  New  Orleans.  From  the  pro- 
t<-st  it  appeared  that  the  two  bills  of  ^5,000  each 
wpre  protested  for  non-payment  on  the  2d  day  of 
'July,  1807.  in  New  York,  and  that  the  limited 
time  mentioned  in  the  said  bills  with  the  days 
of  ffrace,  were  then  expired,  since  the  bills  were 
protest eti  for  non-acceptance  in  Portland. 

The  defendant  than  rested  his  cause;  upon 
which  the  plaintiff  claimed  a  verdict  for  the 
.*^um  of  117,908.02,  if  the  court  and  jury  were 
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of  opinion  that  interest  was  allowable  at  the 
rate  of  ten  per  cent. ;  but  if  they  were  of  opin- 
ion that  interest  at  the  rate  of  seven  per  cent, 
only  was  allowable,  then  the  plaintiff  claimed 
a  verdict  for  the  sum  of  $15,910.94;  and  the 
plaintiff  exibited  the  following  statement,  show- 
ing the  manner  in  which  the  said  several  sums 
were  calculated,  viz. : 

l8t.       1807. 

April  13.    To  amount  of  500  bales  of  cot- 
ton, as  per  Invoice,       -       -    $33.01)8  31 
24.    To  (lisburat^ments  for  ship,  with 

ooramisHions  at  5  per  cent.,  5,913  60 

To    commissions    on    frei^-ht, 

$5,974.60,  at  5  per  cent.,         -  298  73 

To  do.  on  deiiiurniKe  eoUected, 

12K75 


$5,150,  at  2  1-2  per  cent., 


•Cr. 

By  bills  paid, 

Uy  demurrajtre  received 

By  one  junk  cable     - 


-  $23,042  96 

5,150  00 

25  24 


$39,469  39 

Ln37 


28,218  20 


$11.251 19 
To  interest  on  $11,251 .19,from  13th  of  May, 
1809  (protest  of  new  bills),  to  13th  of 
April,  1815    (day  of  verdict),  at  10  per 
cen^.— 5  yeai-s,  11  months,     -       -       -        6,ftT»J  83 


2d. 

To  amount  of  damag-es  as  above,$ll,251 19 
To  interest  on  the  above  sum 
of  §li.251 19,  for  the  same  pe- 
riod, at  7  per  cent.,      -       -        4,659  75 


$17,908  02 


$15,910  94 


23 


35S 
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The  ph.lutiff  then  j^rayed  the  judge  of  the 
Circuit  Cou:t  to  charge  and  deliver  his  opinion 
to  the  jury,  that  the  plaintiff  was  entitled  to 
the  aforesaid  vum  of  $17,908.02,  if  the  interest 
was  to  be  calciJated  at  the  rate  of  10  per  cent., 
or  to  the  sum  of  $15,910.94,  if  the  interest- w^as 
to  be  calculated  at  the  rate  of  seven  per  cent. 
The  defendant  insisted  that  the  plaintiff  was 
not  entitled  to  any  damages:  and  the  judge  so 
charged  the  jury,  pro  formn.  A  verdict  was 
thereupon  taken  for  the  defendant,  and  a  bill 
of  exception  tendered.  An  agreement  was 
entered  into  by  the  counsel  for  both  parties, 
that  the  cause  should  l)e  carried  to  the  Supreme 
Court  by  w^rit  of  error,  and  that  if  the  Supreme 
Court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  a  judgment  for  the  principal 
sum  of  $11,251.19  with  interest  at  the  rate  of 
10  per  cent.,  then  the  judgment  should  be  ren- 
dered for  the  sum  of  $17,908.02,  with  costs. 
Or  if  the  court  should  be  of  opinion  that  he  was 
entitled  to  interest  at  the  rate^)f  7  per  cent,  only, 
138*]  that  *judgment  should  be  rendered  for 
the  sum  of  $15,910.94  with  costs;  or  if  the  court 
should  be  of  opinion  that  any  other  sum,  dif- 
ferent from  either  of  the  above  sums,  is  recover- 
able by  the  plaintiff,  that  judgment  should  be 
rendered  for  such  other  sum  as  the  court  might 
direct.  But  if  it  should  be  of  opinion  that  the 
plaintiff  is  not  entitled  to  recover  any  damages, 
then  the  judgment  for  the  defendant  should  be 
affirmed. 

Mr.  Pendleton,  for  the  plaintiff,  argued  that  the 
defendant  was  liable,  both  for  the  bills  drawn 
by  the  plaintiff  on  Taber  &  Son,  and,  also,  for 
the  bills  drawn  in  Januafy,  1809,  on  the  de- 
fendant. That  the  original  undertaking  of  the 
defendant  was  a  guaranty  that  all  bills  drawn 
by  the  plaintiff,  on  account  of  the  ship  Mac, 
should  be  paid,  whether  drawn  on  the  defend- 
ant or  an  Taber  &  Son.  The  learned  counsel 
entered  into  a  critical  analysis  of  the  opinion  of 
the  Supreme  Court  of  the  state  of  New  York 
in  this  cause, '  and  contended  that  the  rules  for 
construing  contracts  extend  to  all  parties  alike, 
whether  sureties  or  principals.  That  they  must 
be  construed  according  to  the  intention  of  the 
parties,  not  according  to  the  mere  literal  mean- 
ing of  the  words.  If  these  are  ambiguous,  the 
intention  must  be  a.scertained  by  the  context, 
by  contemporaneous  declarations,  writings,  and 
transactions,  and,  above  all,  by  the  purposes 
and  objects  to  be  answered.  This  principle  is 
applicable  to  the  undertaking  of  a  surety.*  It 
is  by  no  means  a  well-established  rule  that  the 
139*1  'contract  of  a  surety  is  to  be  construed 
more  favorably  than  that  oi  the  principal.'*  The 
law  knows  no  favorites.  The  obligation  of  the 
surety  is  the  inducement  for  the  creditor  to 
trust  the  principal,  with  whose  affairs  and  cir- 
cumstances the  surety  is  presumed  to  be  best  ac- 
quainted.    Formerly,  nothing  could  discharge 


this  liability  at  law  but  performance.  If  the 
creditor  had  discharged  the  principal,  or  ex- 
tended the  time  of  payment  by  a  new  contract 
whh  the  principal,  without  the  surety's  consent, 
the  surety  had  no  remedy.  In  latter  times,  the 
courts  of  law  have  interposed  to  protect  the 
surety;  but  there  is  much  contrariety  in  the 
numerous  cases  that  have  been  decided,  upon 
the  question  what  transactions  between  the 
creditor  and  the  principal  shall  discharge  the 
surety.  There  is  no  doubt  that  an  absolute  dis- 
charge of  the  principal  will  discharge  the  surety 
also.  But  it  is  contended  that  no  new  contract 
or  transaction  between  the  creditor  and  principal 
shall  discharge  the  surety,  unless  it  deprives 
him  of  the  right  he  always  possesses  of  placing 
himself  in  the  creditor's  situation  by  paying  the 
debt  according  to  the  original  contract,  and 
thus  getting  into  his  own  hands  the  means  of 
securing  himself.  This  principle  is  founded  on 
the  nature  of  the  contract  of  suretyship,  and  is 
supported  by  the  authorities,  except  one  or  two 
cases,  which  it  will  be  found  difficult  to  recon- 
cile with  principle.^  All  the  cases  decided  in 
England  in  favor  of  sureties  have  been  where 
the  creditor  has  taken  away  this  right  by  dis- 
charging the  principal,  or  by  *giving  r*l40 
him  a  new  extended  credit.*  Mere  delay  and 
want  of  notice  have  been  uniformly  held  in- 
sufficient to  discharge  a  surety."  But  even  if 
the  law  were  otherwise,  there  has  been  no  un- 
necessary delay  or  want  of  notice  in  the  present 
case. 

The  Attoriiej/- General  and  Mr.  Jo?ie»,  contra, 
contended,  that  the  defendant  was  to  be  consider- 
ed in  the  character  of  a  surety  merely;  that  this 
was  evinced  by  every  part  of  the  correspond- 
ence; and  that  consequently  he  was  bound 
only  according  to  the  literal  terms  of  his  con- 
tract. That  by  the  well-established  doctrine  of 
law  and  equity  a  different  rule  was  to  be  ap- 
plied, in  the  constniction  of  the  contract  of  the 
surety,  from  that  which  was  applicable  to  the 
contnict  of  the  principal.  In  regard  to  the 
principal,  a  hberal  interpretation  is  to  be  in- 
dulged, to  reach  the  substance  and  equity  of 
the  contract;  whilst  the  undertaking  of' the 
surety  is  to  be  limited  to  its  precise  terms.  The 
reasons  of  this  distinction  are,  that  there  is  a 
valuable  consideration  moving  from  the  credit- 
or, which  creates  an  equitable  obligation,  on 
the  part  of  the  principal,  independent  of  the 
express  contract;  whilst,  in  respect  to  the  suretv 
there  is  nothing  but  his  express  promise,  acced- 
ing to  that  of  the  principal  *debtor.  An-  [*  1 4 1 
other  reason  is  one  of  legal  policy,  to  encourage 
suretyship  for  the  benefit  of  commerce,  and 
the  extension  of  credit,  and  at  the  same  time  to 
protect  the  sureties  by  every  means  consistent 
with  morality.  All  the  cases  at  law  are  con- 
sonant with  this  distinction,'  The  aid  of  the 
courts  of  equity  has  been  invoked  in  vain  to 


1.— 10  Johns.  R.  325. 

2.— Barclay  et  al.  v.  Lucas,  1  T.  R.  291,  note  a. 

3.— Mason  v.  Pritchard,  12  East,  227. 

4.— Bishop  V.  Church,  2  Ves.  371 ;  Wofflngrton  v. 
Sparks,  Id.  5m. 

5.— Nesbitt  V.  Smith,  2  Bro.  Ch.  Cos.  579;  Rees  v. 
Barrinffton,  2  Vert.,Jun.,f>40;  Smith  v.  Lewis,  8  Bro. 
Ch.  Caa.  1 ;  Phillips  v.  Astlinur,  2  Taunt.  206 ;  Dem- 
Ing  V.  Norton,  Kirby,  397. 

6.— Cartlidife  v.  Bales,  2  Com.  R.  657;  Peel  v.  Tat- 
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look,  1  Bos.  &  Pull.  419 ;  Trent  Navigation  Co.  v. 
Harley,  10  East.  34;  Warrington  v.  IHirbor,  8  Ea^t.. 
342 ;  O'KeUy  v.  Sparks,  10  East,,  877 :  Barnard  v. 
Norton,  Kirby,  193;  Meade  v.  M'Donall,  6  Bioney, 
195. 

7.— Lord  Arlington  v.  Merick.  2  Saund.  411,  and 
Sergeant  Williams's  notes  5,  p.  415 :  Wright  v.  Kus- 
sel,  3  Wila.  53U;  S.  C.  2  W.  Bl.  934;  Meyers  v.  EAgv, 
7T.  R.  254;  Barker  v.  Parker,  1  T.  R.-287;  Ludlow 
v.  Slmond,  2  Cainea'  Cas.  In  Er.  1 ;  Walsh  v.  Baiite. 
JO  Johns.  Rep.  180 ;  Russel  v.  Clark,  7  CnuiGh,e0. 
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effect  a  more  enlarged  construction  of  the  un- 
dertaking of  sureties. '  Besides,  whatever  was 
the  undertaking  of  the  defendant  in  the  present 
case,  the  plaintiff  considered  the  order  contain- 
ed in  the  letter  of  the  9th  of  January  as  com- 
pletely abrogated  by  the  letter  of  the  13th  of 
rebniary,  after  which  date  the  principals  step 
in,  and  the  plaintiff  acts  imder  their  orders,  and 
corresponds  with  them  only.  By  the  last- 
mentioned  letter,  the  defendant  promises  to 
answer  ^ills  drawn  on  himself  only,  which  was 
a  new  undertaking,  on  his  part,  under  which 
he  could  not  be  liable  for  bills  drawn  on  Taber 
&  Son.  Nor  did  the  plaintiff  give  the  defend- 
ant any  notice  of  those  bills  being  drawn,  which 
omission  would  alone  be  sufficient  to  discharge 
him  from  his  liability. 

Mr.  D.B.  Ogden.in  reply,  insisted,  that  though 
the  surety  could  not  be  made  responsiblebeyond 
the  tenor  of  his  engagement,  he  could  not  be 
14r2*l  discharged  *by  implication,  still  less  by 
studied  ambiguity  of  language  and  artitice  of 
conduct.  That  the  great  fundamental  principle, 
in  the  interpretation  of  contracts,  is  to  carry 
into  effect  the  intention  of  the  parties,  and  that 
this  principle  was  peculiarly  applicable  to  com- 
mercial contracts.  That  where  there  is  a  doubt 
arising  from  the  ambiguity  of  expressions,  the 
acts  ox  the  parties  may  be  resorted  to  as  supple- 
mentary evidence  of  their  intention.  That  even 
supposing  there  had  been  a  revocation,  or  modi- 
fication of  the  original  contract,  on  tlie  part  of 
he  defendant,  he  is  still  liable  under  his  subse- 
quent undertaking.  No  case  can  be  found, 
where  a  mere  attempt  to  recover  of  the  princi- 
pal will  discharge  the  surety.  All  the  authori- 
ties are  the  other  way.  The  drawing  the  bills 
on  Taber  &  Son  was  not  a  waiver  of  the  defen- 
flant's  liability.  Nor  was  any  notice  to  the  de- 
fendant necessary,  any  more  than  on  a  bill  of 
exchange,  where  the  want  of  funds  in  the 
drawee^  hands  dispenses  with  the  necessity  of 
notice.  So,  in  this  case,  the  defendant  having 
no  funds  in  the  hands  of  Taber  &  Son,  notice 
to  him  would  not. have  enabled  him  to  get  into 
his  own  hands  the  means  of  securing  himself. 

Johnson,  «/.,  delivered  the  opinion  of  the 
court:  This  case  comes  up  on  a  bill  of  excep- 
lions.  This  charge  of  the  judge  was  given  pro 
fonna,  generally  against  the  plaintiff,  and  the 
•  verdict  conforms  to  it.  There  are  many  counts 
in  the  declaration,  and  if  on  any  one  of  those 
counts  the  plaintiff  was  entitled  to  recover,  the 
judgment  below  must  be  reversed. 
1 4r3*]  *The  first  count  is  on  a  refusal  to  pay 
two  sets  of  bills  drawn  on  Taber  &  Son,  of  Port- 
lamd,  payable  in  New  York.  These  bills  were 
duly  protested  and  returned,  and  the  amount, 
with  damages,  refunded  by  the  plaintiff. 

In  defense  to  this  count  it  is  contended :  That 
the  undertaking  of  Barker,  as  ex])ressed  in  his 
letter  of  the  9th  of  January,  1806,  relates  to  a 
different  transaction  from  that  upon  which  this 
cotton  was  purchased;  that  this  transaction 
originated  in  the  letters  of  the  26th  of  January, 
or  24lh  of  July,  1806,  or  of  the  20th  February, 
\y*fyi,  and  in  neither  of  those  letters  is  the  un- 
dertaking, on  bills  to  be  drawn  on  Taber  &;  Son, 
reiterated.  That  the  letters  alluded  to  contain, 

1.— Maxims  in  Equity,  71;  Simpson  v.  Field.  2Ch. 
Gas.  22;  Uees  v.  Barrioifton,  t  Ve8.,  Jun.,  MO. 
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in  fa(!t,  an  implied  revociition  of  the  undertak- 
ing in  the  letter  of  the  9th,  of  which  the  plaint- 
iff was  bound  to  take  notice. 

To  the  correctness  of  these  positions,  this  court 
cannot  yield  its  assent.  Nothing  could  be  more 
inconsistent  with  that  candor  and  good  faith 
which  ought  to  mark  the  transactions  of  mer- 
cantile men,  than  to  favor  the  revocation  of  an 
explicit  contract  on  the  construction  of  a  cor- 
respondence nowhere  avowing  that  object.  It 
was  in  the  defendant's  power  to  have  revoked 
his  assumption,  contained  in  the  letter  of  the 
9th,  at  any  time  prior  to  its  execution,  but  ft 
was  incuml)ent  on  him  to  have  done  so  avowed- 
ly, and  in  language  that  could  not  be  charged 
with  equivocation.  In  this  case;  we  discover 
nothing  from  which  such  an  intention  can  fair- 
ly be  inferred.  The  whole  correspondence  re- 
fers to  the  same  subject,  and  has  in  view  the 
same  object.  The  expediting  of  the  ship  Mac 
*on  freight,  if  freight  could  be  obtain-  [*144 
ed,  and  if  not,  to  be  filled  up  (at  least  to  the 
quantity  of  cotton  here  purchased),  on  owners* 
account.  This  agency  the  plaintiff  undertakes 
expressly  on  the  credit  of  Barker,  for  a  house, 
with  whose  credit,  except  on  his  introduction, 
he  is  unacquainted;  and  so  far  from  restricting 
the  order  contained  in  the  letter  of  the  9th,  there 
is  not  one  from  the  defendant,  in  the  subsequent 
correspondence,  that  does  not  enlarge  the  order 
as  to  quantity,  upon  the  contingency  of  the  ship 
not  getting  freight. 

But,  it  is  contended,  although  the  original 
assumption  may  not  have  been  revoked,  it  waa 
not  complied  with,  according  to  the  terms  in 
which  it  was  expressed,  and,  therefore,  was  not 
binding  to  the  defendant.  And  on  this  ground, 
so  far  as  relates  to  the  bills  in  this  count,  the 
court  is  of  opinion  that  the  defense  is  support- 
ed on  legal  principles.  The  assumption  is  to 
guaranty  bills,  "  drawn  on  Taber  &  Son,  Port- 
land, or  me,  at  60  days  sight."  These  bills  are 
drawn  on  Taber  &  Son,  Portland,  payable  in 
New  York.  Now,  although  we  cannot  see  why 
an  honorable  discharge  of  his  contract  did  not 
prompt  the  defendant  to  accept  these  bills  for 
the  honor  of  the, drawer,  when  they  were  return- 
ed to  New  York  for  non-acceptance,  yet.  as  it 
is  our  duty  to  construe  the  contracts  of  individ- 
uals, and  not  to  make  them,  we  are  of  opinion 
that  these  bills  were  not  drawn  in  conformity 
to  the  assumption  of  the  defendant.  Merchanfs 
well  understand  the  difference  between  drawing 
'bills  upon  a  specified  place  and  drawing  them 
upon  one  place  payable  in  another.  We  are  not 
to  inquire  into  the  *reasons  which  gov-  [*145 
ern  them  in  forming  such  contracts,  or  compe- 
tent to  judge  whether  any  other  mode  of  com- 
plying with  a  contract  may  not  be  as  conven- 
ient to  them  as  that  which  they  have  consented 
to  be  governed  by.  But  it  will  be  perceived 
that  this  opinion  can  only  affect  the  right  of  the 
plaintiff  to  recover  the  damages  paid  by  him  on 
the  return  of  those  bills,  and  has  po  effect,  in 
this  view  of  the  case,  upon  the  plaintiff's  right 
to  recover,  upon  the  original  guaranty  of  uiis 
debt,  when  legally  demanded. 

It  is,  however,  contended,  that  the  election  to 
draw  in  this  form  was  conclusive  upon  the 
plaintiff,  and  he  could  not  afterwards  resort  to 
a  draft  upon  the  defendant  himself.  And  this 
brings  up  the  question  upon  the  plaintiff's  right 
to  recover  upon  the  second  count.     This  count 
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is  on  a  refusal  to  pay  a  bill  drawn  on  Barker 
himself,  for  the  exact  balance  of  the  invoice  of 
the  cotton,  after  crediting  the  defendant  with 
the  bills  that  he  had  paid.  This  bill  was  not 
negotiated  and  returned,  but  drawn  in  favor  of 
anagent  of  the  plaintiff,  and  of  course  no  dam- 
ages are  demanded  on  it. 

The  defense  set  up  to  this  count,  to  wit,  that 
the  plaintiff,  by  making  his  election  to  draw 
upon  Taber  &  Son,  is  thereby  precluded  from 
resorting  to  Barker,  we  think  cannot  be  sustain- 
ed. It  IS  in  vain  that  we  look  for  any  passage 
iif  the  correspondence  that  holds  out  this  idea, 
nor  is  there  anything  in  the  nature  of  the  trans- 
action that  will  sanction  this  court  in  attaching 
such  a  restriction  to  Barker's  undertaking.  It 
was  in  effect  a  promise  to  fin*nish  the  funds 
necessary  to  carry  into  execution  this  adventure. 
1 46*]  *Had  it  contained  a  mere  guaranty  of 
bills  to  be  drawn  on  Tal)er  &  Son,  there  might 
have  been  some  ground  for  this  argument;  but 
where  the  defendant  confers  the  right  to  draw 
upon  himself,  and.  in  fact,  clearly  recommends 
a  preference  to  vsuch  bills,  he  makes  himself  the 
paymaster,  and  we  consider  it  an  original  sub- 
stimtive  undertaking.  In  this  view  of  the  case, 
the  law  quoted  on  the  subject  of  security  ship 
undertakings  cannot  be  applicable,  and  we  lliink 
the  plaintiff  ought  to  recover  on  this  count. 

There  are  other  items  in  the  plaintiff's  demand, 
on  which,  as  the  case  will  be  sent  back,  it  is  nec- 
■essary  to  express  an  opinion.  The  first  is  the 
<'harge  of  about  $1,200  for  sendees  and  expen- 
ses incident  to  this  agency;  the  other  is  the 
charge  of  interest. 

The  first  of  these  items,  we  are  clearly  of  opin- 
ion, the  plaintiff  is  entitled  to,  and  that  it  is  re- 
coverable under  the  counts  for  services  perform- 
ed, and  money  expended  in  the  discharge  of 
this  undertaking.  And  as  to  the  second,  we 
are  equally  satisfied  that  interest  is  recoverable 
under  the  second  count  in  nature  of  damages. 
But  some  difiiculty  has  arisen  on  the  question 
whether  the  plaintiff  is  entitled  to  recover  the 
interest  of  New  Orleans  or  of  New  York.  The 
former  the  bill  of  exceptions  states  to  be  ten  pt^r 
cent. ;  the  latter  seven  per  cent. 

Where  a  general  authority  is  given  to*  draw 
bills  from  a  certain  place,  on  account  of  ad- 
vances there  made,  the  undertaking  is  to  n?place 
the  money  at  that  place.  Had  this  bill  on  Barker 


been  negotiated  and  returned  under  protest, 
the  holder  would  have  been  entitled  to  demand 
of  the  drawer  the  interest  of  *New  Or-  [*147 
leans,  and  thus,  incidentally  at  least,  the  defend- 
ant would  have  been  compelled  to  pay  the 
plaintiff  that  interest.  But  it  may  be  contended 
that  as  the  letter  of  the  iJCth  appears  to  re- 
strict the  order  for  this  purchase  so  as  tx>  make 
it  depend  on  the  condition  of  the  practicability 
of  negotiating  bills  on  New  York,  the  under- 
taking of  Barker  was  limited  to  payments  to  be 
made  in  New  York.  On  this  point  the  court 
are  of  opinion  that,  even  though  we  attach  this 
condition  to  Barker's  undert4iking,  the  liability 
to  replace  the  money  at  New  Orleans  still  con- 
tinued ;  and  any  necessary  loss  on  the  bills  on 
account  of  the  difference  of  exchange,  would 
have  been  chargeable  to  the  defendant ;  but  we 
think,  further,  that  the  restrictive  words  in  Uie 
letter  alluded  to  may  justly  be  considered  as 
enlarged  into  a  general  order  in  his  subsequent 
correspondence. 

The  court  is  therefore  of  opinion  that  as  the 
money  was  advanced  at  New  Orleans,  and 
to  be  replaced  at  New  Orleans,  the  plaimiff 
may  claim  the  legal  interest  at  that  place. 

This  court  is  of  opinion  that  there  is  error  in 
the  judgment  below,  and  that  it  must  be  re- 
versed. But  this  court  can  do  no  more  tlian 
order  a  venire  foHaa  de  now. 

An  attempt  has  been  made  to  obtain  from 
this  court  a  mandate  to  the  Circuit  Court,  to 
enter  a  judgment  in  conformity  to  an  agreement 
of  parties  entered  on  the  transcript,  which  states 
the  amount  to  be  adjudged  to  the  plaintiff  upon 
several  alternatives.  But  we  are  of  opinion 
that  this  court  can  take  no  notice  of  that  con- 
sent. The  verdict  presents  no  alternative; 
*and  the  consent  entered  on  the  tran-  [*  1 48 
script  or  on  the  minutes  of  the  Circuit  Court, 
forms  no  part  of  the  record  brought  up  by  this 
writ  of  error.  Nor  will  this  court  be  led  into 
the  exercise  of  a  power  so  nearly  approaching 
the  province  of  a  jury  in  assessing  damages. 

JvdginerU  reversed.^ 


Rev'R.-lO  John.  312. 

Cited-«  Pet.  644;  7  Pet.  127;  11  Pet.  412;  5 
How.  314;  1  Otto,  411;  3  Sumn.  525;  1  Blss.  m, 
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1 .— A IthouHrh  contracts  of  gruarant  y  are  very  famil- 
iar In  the  practice  of  the  commercial  world,  eom- 
pai*atively  few  q9l»g»  have  been  subjected  to  Judi- 
cial decision  in  the  Bnurlish  and  American  tribunals. 
It  may  not,  however,  be  without  use  to  the  learned 
reader  to  collect  the  principal  adjudications  on 
this  subject,  especially  as  no  attempt  has  yet  been 
made  to  briuMr  them  before  the  public  in  a  con- 
nected view. 

Contracts  of  flruaranty,  like  all  commercial  con- 
tracts, have  received  a  liberal  interpretation  in 
furtherance  of  the  intention  of  the  parties.  But 
at  the  Mime  time,  they  are  not  extended  beyond 
the  obvious  import  of  the  terms  in  their  reasonable 
Interpretation.  Where,  In  a  letter  of  introduction 
of  a  mercantile  tlrm,  the  defendants  used  the 
following  terms,  "  We  do  ourselves  the  pleasure 
of  introducinir  them  to  your  correspondence,  as  a 
house  on  whose  integrrity  and  punctuality,  the  ut- 
most dependence  may  be  placed ;  they  will  write 
you  the  nature  of  their  intentions,  and  you  may 
be  assured  of  their  complying:  fully  with  any  con- 
tract or  eng-agrements  they  may  enter  into  with' 
you,"  it  was  held  that  the  letter  did  not  import  a 
jfurtranty  of  such  en«:a^enients ;  and  that  parol 
evidence  was  not  admi-isible  to  explain  the  terms 
ao  OS  to  affect  their  import,  with  regard  to  the  sup- 
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posed  g-uaranty.  Kussell  v.  Clarke,  3  Dall.  415;  S. 
C.  7  Cranch,  (ft).  So,  where^B  wrote  to  C,  **  as  I  un- 
derstand Messrs.  A  &Co.  have  jfiven  you  an  order 
for  rli^jurinK,  &c.,  which  will  amount  to  £4,000.  I  can 
assure  you,  from  what  I  know  of  A's  honor  and 
probity,  vou  will  be  perfectly  stife  in  credltinif 
them  to  that  amount ;  indeed,  1  have  no  *ob-  [•149 
Jection  to  Ruaranty  you  against  any  loss  from  giv- 
ing  them  this  credit;  "  it  was  held, that  the  writing 
did  not  import  a  perfect  and  conclusive  guaranty, 
but  only  a  proposition  or  overture  tending  to  a 
guaranty ;  and  that  to  make  it  a  guaranty,  B  ought 
to  have  had  notice  that  it  was  so  regarded  and  meant 
to  be  accepted,  or  there  should  have  been  a  Rubee- 
quent  consent  on  his  part  to  convert  it  into  a  ooo- 
clusive  guaranty.  M'lver  v.  Kichardson,  1  Maule 
and  Selwyn,  557.  But  it  is  said  that  the  words  are 
to  be  taken  as  strongly  against  tli^  uarty  giving 
the  guaranty  as  the  sense  of  them  will  admit  of. 
Therefore,  where  the  defendant  wrote  to  the 
plaintiff,  '*  I  hereby  promise  to  be  responsible  to  T. 
M.  (the  plaintiff.)  for  any  goods  he  hath  or  may 
supply  my  brother  W.  P.  to  the  amount  of  £HX>," 
it  was  held  that  this  was  a  standing  or  continuing 
guaranty  to  the  extent  of  £'HX),  which  might  at  any 
time  become  due,  for  goods  supplied,  until  the 
credit  was  recalled.    At  the  time  the  letter  was 
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HUGHES 

V. 

THE  UNION  INSURANCE  COMPANY. 

Insurance  on  a  vessel  and  frelg'ht  *^at  and  from 
Teneriffe  to  the  Havanna^  and  at  and  ftom  thence 
to  New  York,  with  Utierty  to  stop  at  Matanzas," 
with  a  representation  that  the  vessel  was  ^*  to  stop 
at  Matanzas  to  know  If  there  were  any  men-of-war 
off  the  Havanna."  JThe  vessel  sailed  on  the  voy- 
atrc  insured,  and  put  into  Matanzas  to  avoid  British 
cruisers,  who  were  then  off  the  Havanna,  and 
were  in  the  practice  of  Ciipturlnff  neutral  vessels 
tradlnir  from  one  Spanish  port  to  another.  While 
at  Matanzas  she  unladed  tier  caryo,  under  an  or- 
der from  the  Spanish  authorities ;  and  afterwards 
proceeded  to  Havanna,  whence  she  snlled  on  her 
voyage  for  New  York,  and  was  afterwards  lost,  by 
the  perils  of  the  seas.  It  was  proved  that  the  stop- 
pinir  and  delay  at  the  Havanna  was  necessary  to 
avoid  capture,  that  no  delay  was  occasioned  by 
discharKinff  the  carKO,  and  tbat  the  risk  was  not  in- 
crf>a<ied,  but  diminished. 

Held,  that  the  order  of  the  Spanish  government 
was  obtafued  under  such  circumstances  as  took 
from  it  the  character  ot  a  vis  major  imposed  upon 
the  master,  and  was,  theref»)re.  no  excuse  for  dls- 
eharg'ingr  the  canro ;  but  that  the  stopping  and  de- 
lay at  Matanzas  were  permitted  by  the  policy,  and 
that  the  unlading  the  cargo  was  not  a  deviation. 
This  case  distinguished  fn)m  that  of  the  Maryland 
Ins.  Co.  V.  Le  Uoy  et  al..  7  Cranch,  26. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Maryland. 


This  was  an  action  of  assmnpsit  brought  on 
a  policy  insuring  the  ship  Henry  and  her  freight, 
"at  and  from  Teneriffe  to  the  Havanna,  and 
at  and  from  thence  to  New  York,  with  liberty 
to  stop  at  Matanzas."  At  the  trial  the  plaintiff 
gave  in  evidence  the  representation  on  which 
the  policy  was  made,  which  contained  this  ex- 
pression :  •'  We  are  to  stop  at  Matanzas  to  know 
*if  there  are  any  men-of-war  off  the  [*160 
Havanna."  The  vessel  sailed  from  Teneriffe 
on  the  7th  of  April,  1807,  and  on  the  7th  of 
June  following,  put  into  Matanzas,  in  the  Is- 
land of  Cuba,  to  avoid  British  cruisers,  who 
were  then  cruising  on  her  way  to,  and  off  the 
port  of,  Havanna.  and  who  were  then  in  the 
practice  of  capturing  American  vessels  sailing 
from  one  Spanish  port  to  another.  On  the  6th 
of  July,  as  soon  as  the  passjtge  was  clear,  she 
proceeded  to  the  Havanna,  whence,  on  the  14th 
of  July,  she  sailed  on  her  voyage  to  New  York. 
On  the  28th  of  that  month  she  foundered  at 
sea,  and  was  totally  lost.  The  action  was  for 
the  insurance  on  the  vessel  and  freight  from 
the  Havanna.  The  underwriters  gave  in  evi- 
dence, that  while  at  Matanzas  she  unladed  her 
cargo,  and  insisted  that  this  was  a  deviation, 
by  which  they  were  discharged.  To  repel  this 
evidence,  the  plaintiffs  showed  that  the  stop- 
ping and  delay  at  Matanzas  were  necessary  to 
avoid  capture,  and,  therefore,  allowed  by  the 
policy;  that  no  delay  was  occasioned  by  dis- 


written.  goods  had  been  supplied  to  the  amount  of 
SM,  ana  afterwards  another  parcel  was  delivered, 
amounting  together  with  the  former  to  £124,  all 
which  l^ad  been  paid  for,  and  the  sumvnow  in  dis- 
pute (and  which,  by  the  judgment  of  the  court,  the 
•  plaintiff  recovered),  was  for  a  further  supply  to  W. 
r.    Mason  v.  Prltotaard.  2  Camp.  N.  P.  43d :  S.  C.  12 
East.  2S7.    So,  where  the  defendant  wrote  to  the 
plaintiff,  **I  have  been  applied  to  by  my  brother,  W^. 
w.,  to  be  bound  to  you  for  any  debts  he  may  con- 
tract, not  to  exceed   £100    (with  you),  for  goods 
necessary  in  his   business  as  a  Jeweler;    I  have 
wrote  to  say  by  this  declaration,  I  consider  myself 
bound  to  you  for  any  debt  he  mav  contract  for  his 
business  as  a  Jeweler,  iiot  exceeding  £100  after  this 
date;"  Lord  Ellenborough  said,  that  the  defend- 
ant was  answerable  for  any  debt  not  exceeding 
i'l(JO,  which  W.  W.  might  from  time  to  time  con- 
tract with  the  plaintiff  in  the  way  of  business ;  that 
the  guaranty  was  not  contlned  to  one  instiince,  but 
applied  to  debts  successively  renewed ;  and  that  if 
a  party  meant  to  be  a  surety  only  for  a  single 
dealing,  he  should  say  so.    Merle  v.  Wells,  2  Camp. 
X.  P.  H.  413.    So,  where  the  defendant  wrote,  "  I 
hereby  undertake  and  enoage  to  be  answerable  to 
150*]  the  extent  of  *£300  for  any  tallow  or  soap 
supplied  by  Mr.  B.  (the  plaintiff)  to  F.  &  B.,  pro- 
vided they  shall  neglect  to  pay  in  due  time ;  "  Lord 
Eileatiorough  held  it  to  be  a  continuing  guaranty 
▼hiie  the  parties  continued  to  deal  on  the  footing 
estahlishea  when  it  was  given ;  but  that  goods  sup- 
plied after  new  arrangements  were  made,  were  not 
within  the  scope  of  the  guaranty ;  and  he  relied  on 
the  word  **any,"  without  which  bethought  it  might 
perhaps  be  confined  to  one  defiling  to  the  amount 
of  £auo.  Baston  v.  Bennett,  3  Camp.  N.  P.  220.    But 
in  debt  on  a  bond  entered  into  by  A  and  B  with 
the  plaintiffs,  reciting,  tbtit  it  was  to  enable  A  to 
carry  on  his  trade,  and  conditioned  for  the  pay- 
ment of  all  such  sum  or  sums  of  money  not  exceed- 
ing £3,000  with  lawful  intei*est,  which   should  or 
might  at  any  time  or  times  thereafter  be  advanced, 
and  lent  by  the  plaintiffs  to  A,  or  uaid  to  his  use, 
by  his  order  and  direction,"  it  was  held  that  it  was 
a  guaranty  for  the  definite  amount  of  £3,000,  and 
^hen  an  advance  was  made  to  that  amount,  the 
xuaranty  became  fujicttts  ojWoi/*,  and  was  not  a  con- 
tinuing guaranty.    Kirby  v.  Duke  of  Marlborough, 
-  Maule  and  Sel wyn,  18.   And,  where  the  defendants 
wrote  to  the  plaintiff,  "If  W.  &  B.,  our  sons,  wish  to 
take  goods  of  you  on  credit,  we  are  willing  to  lend 
nur  names  as  security  for  any  amount  they  may 
wiitb,'*  the  court  held  that  it  was  not  a  continuing 
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guaranty,  but  was  confined  to  the  first  parcel  of 
goods  sold  to  W.  &  B.;  that  it  gave  an  unlimited 
credit  as  to  amount,'but  was  silent  as  to  the  con- 
tinuance of  the  credit  to  future  sales,  and  cxpre»tio 
uniust  f^  exciusU)  alterius.  Rogers  v.  Warner,  8 
Johns.  Kep.  119.  And  in  a  very  recent  case,  where 
the  defendants  wrote  to  the  plaintiff.  **  our  friends 
and connections,S. &  H.  H.,contemplate,  under  cer- 
tain circumstances,  making  a  considerable  pur- 
chase of  goods  on  the  continent,  and  for  that Jbur- 
pose  are  about  to  send  an  agent  to  Europe.  They 
wished  a  letter  of  credit  from  us  to  increase  their 
means,  and  to  be  used  or  not  as  circumstances  may 
require.  As  we  are  now  indebted  to  you,  and  have 
no  funds  on  the  continent  of  Europe,  we  told  them 
we  could  not  give  a  positive  letter  of  credit  for  any 
sum,  but  that  wo  had  no  doubt  you  would-be  [♦ISl 
disposed  to  furnish  them  with  funds  under  our 
guaranty.  The  object  of  the  present  letter  is, 
therefore,  to  request  you,  if  convenient,  to  furnish 
them  with  any  sum  they  mav  want,  as  far  as 
$.'SO,000,  say,  $50,000.  They  will  re-lmburse  you  the 
amount  they  receive,  together  with  interest,  as 
soon  as  arrangements  can  be  made  to  do  it.  We 
shall  hold  ourselves  answerable  to  you  for  the 
amount;"  it  was  held,  that  this  was  a  guaranty 
for  a  single  advance  to  the  amount  of  $.'i0,000,  and 
not  a  continuing  guaranty,  toiieit  qunties^  to  that 
amount,  and  that  as  soon  as  $.70,000  were  once  ad- 
vanced, the  guarantv  ceased  to  operate  upon  future 
advances,  although  by  intermediate  paymenta  the 
sum  due  at  the  time  of  such  new  auvances  were 
below  $50,000.  Cremer  v.  Higginson,  Circuit  Court 
U.  S.  Mass.  Oct.  T.  1817.  MSS.  Where  A  reouested 
B  to  give  C  any  assistance  in  the  purchase  of  goods, 
by  letter,  or  otherwise,  adding.  **  you  may  consider 
me  accountable  with  him  to  you,  for  any  contract 
he  may  make; "  it  was  held  that  A  was  to  be  con- 
sidci  ed  as  a  guarantee,  and  not  a  Joint  debtor,  and 
that  a  contract  by  C  with  B  to  pay  him  a  premium 
for  guaranteeing  a  contract  of  C  with  a  third  per- 
son was  within  A's  promise.  Meade  v.  M' Dowel  1,  5 
BInney,  105. 

A  guaranty  to  the  plaintiffs,  .'*  that  if  they  will 
credit  D  a  sum  not  exceeding  §500,  in*  case  he  shall 
not  pay  it  in  twelvemonths,  the  guarantee  will  pay 
it,"  does  not  imply  a  condition  that  the  plaintiff 
may  not  advance  more  than  $500,  if  the  a(lditlonal 
advance  be  on  the  general  credit  of  D.  Sturges  v. 
Hobios,  7  Mass.  Kep.  aOl. 

A  guaranty,  "we  Jointly  and  severally  promise 
to  gurranty  a  payment  of  £500  at  5  per  cent,  sjiy, 
by  a  bill  drawn  on  G.  H.  by  D.  and  F.  for  £500, 

357 


160 


Supreme  Court  of  the  United  States. 


1818 


charging  the  car^o;  that  the  risk  was  not  in- 
creased, but  diminished  by  it;  and  that  an  order 
from  the  Spanish  government  had  made  this 
act  necessary. 

The  court  instructed  the  jury,  that  unlad- 
ing the  cargo  at  Matanzas  was  a  deviation 
which  discharged  the  underwriters,  unless  it 
was  rendered  necessary  by  the  order  of  the 
Spanish  government  at  the  Havauna.  That  in 
this  case  the  order  did  not  justify  such  unlad- 
ing, and  that  the  underwriters  w^ere,  conse- 
quently, discharged.  Under  these  directions 
the  jury  found  a  verdict  for  the  defendants. 
Tlie  plaintiff  having  excepted  to  the  opinion  of 
161*]  the  court,  the  judgment  *which  was 
rendered  in  favor  of  the  defendants  was 
brought  before  this  court  on  writ  of  error. 

Mr.  Harper,  for  tlie  plaintiff,  argued  that  the 
unlading  at  Matanzas  was  by  a  mandate,  and 
not  a  permission  from  the  Spanish  government, 
which,  being  a  ma  major,  excused  the  master. 
That  in  this  case  the  risk  was  not  increased, 
but  diminished,  b^  stopping  at  Matanzas. 
Neither  party  is  at  liberty  to  vary  the  risk;  but 
this  rule  applies  to  cases  where  the  change  may 
produce  some  inconvenience  to  the  insurer,  not 
where  it  does  actually  produce  it  merely.  Un- 
necessary deviation  always  discharges  the  un- 
derwriters, because  it  may  increase  the  risk. 
But  here  the  policy  permitted  the  stopping  and 
delay  at  Matanzas;  and  the  risk  not  only  could 


not  be  increased,  but  was  actually  diminished 
by  discharging  the  cargo  and  proceeding  with 
the  vessel  close  along  the  shore  to  the  Havanna. 
This  doctrine  is  not  impugned  in  T/ie  Maryland 
Inmrauci!.  Co.  v.  I^  R^  et  aV  That  case 
went  on  the  ground  of  variation  from  the  terms 
of  the  policy.  The  taking  on  board  the  jack- 
asses might  have  increased  the  risk ;  but  wheth- 
er in  point  of  fact  it  did,  or  not,  the  court  said 
was  immaterial.  But  in  the  present  case  then* 
is  no  variation  from  the  terms  of  the  contract ; 
the  risk  neitlier  was,  nor  could  be,  increased  by 
unlading  the  cargo.  In  Ruine  v.  Bt^U,-  the 
Court  of  K.  B.  determined  that  a  ship  mav 
*trade  at  a  port  where  she  has  liberty  to  [*16S 
touch  and  stay,  provided  this  occasions  no  de- 
lay, nor  any  increase  or  alteration  of  the  risk. 
It  has  also  been  held,  in  the  courts  of  our  own 
country,  that  selling  a  part  of  the  cargo  during 
a  necessary  detention  does  not  discharge  tlie 
insurers. 

Mr.  Winder 9Lnii  ifr.c/o/ww,  contra, ar^ed,  that 
the  proceedings  of  the  Spanish  authonties  were 
a  mere  permission,  which  the  party  might  use  or 
not  at  his  pleasure,  and  not  an  imperious  man- 
date which  he  was  compelled  to  obey.  It  is  an 
elementary    principle  of   insurance'  law,  that 


1.-7  Cianeh,  38. 

2.-«Ea.>*t.,  193;  Marshall  on  Ins.  App.  No.  VIII. 
t<84,  a. 


dated  10th  of  Januarv,  1808,"  Is  to  be  oonstnied  as  a 
general  gruaranty  of  the  bill,  not  (as  usual)  a  guar- 
anty that  the  acceptor  should  pay,  but  a  contract 
that  cither  the  drawer  or  the  acceptor  should  pay. 
Philips  V.  AstUnar,  2  Taunt.  Kep.  206.  But  upon 
such  a  guaranty  (if  it  Is  to  be  construed  as  limiting 
the  bill  to  the  specific  sum  of  £600)  the 
guarantee  would  not  be  liable  to  the  extent 
even  of  the  £500,  If  the  bill  be  drawn  ft»r 
158*")  *a  larger  sum ;  for  the  terms  of  the 
contract  must  be  strictly  complied  with.  Ih. 
And  a  guaranty  to  A  for  goods  to  be  sold  by  him 
on  credit  to  B  will  not  enure  to  the  benefit  of  a 
third  person,  who  shall  actually  furnish  the  goods 
to  B  although  at  the  request  of  A,  for  a  surety  in 
not  to  be  held  beyond  the  scope  of  his  own  engage- 
ment. Kobbins  v.  Bingham,  4  Johns.  Rep.  476: 
Walsh  v.  Bailie,  10  Johns.  Rep.  180.  And  see  1 
Maule  &  Selw.  657.  So,  if  a  letter  of  credit  be  ad- 
dressed to  A,  and  part  of  the  goods  are  delivered 
by  A,  and  part  by  C  and  1),  the  latter  cannot  re- 
cover on  the  guaranty.  Robbins  v.  Bingham,  4 
Johns.  Rep.  476.  So,  a  letter  of  guaiunty,  ad- 
dressed to  J.  &  A.  N.  by  mistake,  for  J.  &  J.  N.,wiJl 
not  cover  advances  made  by  the  latter  on  the  faith 
of  the  letter.  Grant  v.  Naylor,4Cranch,  224.  Many 
cases  analogous  to  this  have  been  decided.  As 
where  A  became  surety  by  bond  that  B  should 
truly  account  to  C  for  all  sums  of  money  received 
by  B  for  C's  use,  and  afterwards  B  took  a  partner 
with  C's  knowledge,  it  was  ruled  that  the  guaranty 
did  not  extend  to  sums  received  by  B  and  his 
partner,  for  C's  use,  after  the  formation  of  the 

Sartnerahip.  Bellairs  v.  Ellsworth,  3  Camp.  N.  P. 
).  So,  a  bond  conditioned  to  repay  all  sums  ad- 
vanced by  five  persons,  or  any  of  them,  was  held 
not  to  extend  to  sums  advanced  after  the  decease 
of  one  of  them  by  the  four  survivors,  the  four  then 
acting  as  bankers.  Weston  v.  Barton,  4  Taunt.  674. 
And  to  the  same  effect  will  be  found  the  follow- 
ing cases,  Arlington  v.  Morritt,  2  Saund.  44 ;  Wright  I 
V.  Russell,  2  W.  Bl,  034;  S.  C.  3  VVils.  539;  Barker  v.  i 
Parker,  1  T.  R.  287;  Myers  v.  Ede,  7  T.  R.  254; 
Strange  v.  Lee,  3  East,  484.  But  if  a  bond  be  givt^n 
to  trustees  conditioned  for  the  faithful  service  of  a 
person  during  his  continuance  In  the  service  of  a 
fluctuating  or  successive  body  of  persons,  not  in- 
corporated, as  the  Globe  Insurance  Company.  It 
will  extend  to  the  whole  time  the  party  is  in  the 
service  of  such  company,  although  the  memt>ei-s 
may  be  continually  changing.  Metcalf  v.  Bruin.  12 
East>  400.  An  agent  in  England  for  merchants,  the 
vendoiB  of  goods  in  Russia,  who  guaranties  "  that  i 
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the  shipment  shall  be  in  conformity  with  the  rev- 
enue laws  of  Great  Britain,  so  that  no  impediment 
♦t»hall  arise  upon  the  im|M>riation  thereof,  or  |*153 
that  in  defatilt  the  coui^equence  shall  rest  with  the 
sellers."  makes  himself  personally  responsible  to 
the  vendee.  Readhead  etal.  r.  C»ror,  1  Htarkie's  N.  ' 
P.  R.  14.  An  till  pediment  arising  from  non-oompli- 
ance  with  the  navigation  act,  is  an  impediment 
within  the  terms  nf  the  guaranty.  And  such  a 
guaranty  is  not  within  the  statute  of  frauds,  if  the 
terms  of  the  agreement  can  be  collected  from  the 
written  corre!*i>«»ndence  between  the  parties,  hi. 
A  engages  to  guarantee  the  amount  of  goods  su^v 

f)lied  by  B  to  (T,  provided  18  months'  credit  be  given: 
f  B  give  cr(Mlit  tor  12  months  only,  he  is  not  entitled 
at  the  expiration  of  6  months  more  to  call  upon  A, 
or  his  guaranty.  But  B,  having,  after  the  com- 
mencement of  the  action,  delivered  an  invoice  from 
which  it  appears  that  crofiit  was  given  for  12  months 
only,  is  at  liberty  to  show  that  this  was  a  mistake, 
and  that,  in  fact,  18  months'  credit  was  given.  Ba- 
con v.  Chesney,  1  Stark ie's  N.  F.  R.  IflK. 

In  cases  of  guaranty,  it  has  been  made  a  question, 
whether  notice  ought  to  be  given  to  the  guarantee 
of  the  advances  made,  and  of  the  non-payment  by 
the  debtor.  In  Oxley  v.  Young,  2  H.  Bi.  618,  where 
the  defendants  upon  an  undertaking  of  D  to  indem- 
nify him,  guarantied  to  the  plainiitr  an  order  sent 
to  him  by  A  for  cert4iin  goods,  and  the  plaintiff  in- 
formed the  defendant  that  the  goods  were  prepar- 
ing, but  did  not  give  him  notice  of  the  actual  ship- 
ment, the  court  thought  that  the  right  to  sue  on 
the  guaranty  attached  when  the  order  was  put  in 
a  train  for  execution,  subject  to  its  being  actualiv 
executed ;  and  that  the  notiCHJ  of  such  intended 
execution  was  suflSclent;  and  the  c^urt  further 
thought  that  that  right  could  not  be  devested  even 
by  a  willful  neglect  of  the  plaintitT,  though, perhaps, 
he  might  be  liable  to  an  action  on  the  case  at  the 
suit  of  the  defendant,  if  anv  such  neglect  could  be 
shown  contrary  to  all  good  faith,  and  by  which  a 
loss  had  been  incurred.  In  Peel  v.  Tutlock,  1  Bos. 
&  Pull.  410,  Chief  Justice  Eyre  appears  to  have 
been  of  opinion,  that  at  least  in  guaranties  for  good 
behavior,  notice  of  any  emliezzlement  or  fraud 
ought  to  be  given  within  a  reasonable  time ;  but  the 
case  finally  went  off  upon  narn>wer  groundn.  In 
♦Rupsel  v.  Clarke,  7  Cranch  69, 02,  it  was  die-  1*154 
tinctly  held  by  the  court,  that  if  the  contract  in 
that  case  had  been  a  guaranty,  it  would  certainly 
have  been  the  duty  of  the  plaintiff  to  have  given 
immediate  notice  to  the  defendant  of  the  extent  of 
his  engagement.    And  the  same  doctrine  was  as- 
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whether  the  deviation  increase  the  risk  or  not, 
it  discharges  the  underwriters.'  The  case  of 
The  Maryland  Lifmrance  Co.  v.  IjC  Itiyy  et  al., 
illustrates  the  rule,  and  the  jury  there  found 
that  taking  on  board  the  jackasses  did  not  in 
crease  the  risk.  Discharging  the  cargo  at  a 
place  where  permission  is  only  given  to  touch, 
is  a  deviation.*  It  is  immaterial  whether  the 
risk  be  incrcast^d  or  diminished,  or  remain  the 
sime  in  quantum.  In  Bat  fie  v.  Bell  the  jur}' 
found  that  the  vessel  would  have  otherwise 
bwa  necessarily  detained  while  she  was  taking 
in  the  cargo;  and  that  case  proves  nothing  more 
than  that,  while  so  detained,  the  master  may  ' 
take  in  cargo,  but  not  break  bulk.  Staying  to 
to  unlade  Increases  the  risk;  but  taking  cargo 
on  Iward,  while  necessarily  detained,  does  not 
increase  or  alter  the  risk. 
163*]  *J/r.  D.  B.  Ogden,  in  reply,  contended 
thiit  the  question  was  whether  during  the  nec- 
essary detention  of  the  vessel  the  master  had 
a  right  to  land  the  cargo.  The  authority  of 
Katw  V.  The  Columbian  Imturanre  Co.  is  cou- 
oUisive  to  show  that  he  had.  If,  according  to 
Rmnt  V.  Bell,  it  be  not  a  deviation  to  take  on 
lK)anl  a  cargo  at  a  port  of  necessity,  neither  is 
it  a  deviation  to  land  the  cargo  at  a  port  of  ne- 

1.— 1  Emorigron,  Des  Assurances,  658,   1  Marshall 
on  Ins.  185,  et  infra. 

2.— Maraihali  on  Ins.  208,  275.  and  the  oases  there 
collected. 


cessity.  The  case  of  The  Mavylnnd  Imnirance 
Co.  V.  Le  B<ry  et  al.  is  distinguishable.  Where 
the  master  deviates  from  necessity,  his  subse- 
quent conduct,  if  bona  fide,  cannot  discharge 
the  insurers.  But  in  this  case  he  acted  in  good 
faith  for  the  benefit  of  all  parties. 

Makshall,  Ch.  J.,  delivered  the  opinion  of 
the  court,  and  after  stating  the  facts,  proceeded 
as  follows: 

At  the  trial  the  cause  seems  to  have  turned 
principally  on  the  necessity  to  unlade  the  cargo 
at  Matanzas  produced  by  the  order  of  the  Span- 
ish government  at  the  Uavanna.  As  this  court 
concurs  with  the  circuit  judge  in  the  opinion 
that  this  order  was  obt^iined  under  circum- 
stances which  take  from  it  the  character  of  a 
force  imposed  on  the  master,  and  compelling 
him  to  discharge  his  cargo,  and  is,  therefore, 
no  excuse  for  such  discharge,  it  will  be  unnec- 
essary farther  to  notice  that  part  of  the  case. 
The  question  to  be  considered  is  that  part  of 
the  opinion  which  declares  that  unlading  the 
cargo  at  Matanziis,  although  it  occasioned  no 
delay,  and  did  not  incre&se,  but  did  diminish 
the  risk,  was  a  deviation  which  discharged  the 
underwriters. 

•In  considering  this  question,  it  is  to  [*1 64 
be  observed  that  the  termini  of  the  voyage  were 
not  changed.  The  Henry  did  sail  from  Tene- 
riffe  to  the  Ilavanna,  and' was  lost  on  the  voy- 


flertedln  the  Circuit  Court  in  Cromer  v.  Hiflrfrioson, 
already  cited. 

Where  there  isaguamntyof  advances  or  sup- 
pile's,  It  is  necefisary  in  the  tlrst  Instance  to  make  a 
dtfioand  of  puymcnt  from  the  original  debtor,  or  at 
leai*t  to  use  reasonable  diliKence  In  endeavoring  to 
make  such  a  demand,  and  notice  of  nou-paymeDt 
mu»t  be  ifiven  in  a  reasonal)le  time  to  the  if  uaran- 
tec.  This  may  be  collected  as  the  Kt^neral  result  of 
the  canes  on  this  subject.  But  where  an  agent  in 
England,  for  merchants  the  vendors  of  goods  in 
ku!«!4ia,  who  guarantees  '*  that  the  shipment  shall 
hi*  in  conformity  with  the  revenue  laws  of  Great 
Britain,  so  that  no  impediment  shall  arise  upon  the 
iuiportatioD  thereof,  or  that  in  default  the  conse- 
quence shall  rest  with  the  sellers,"  it  was  held  that 
the  agi*nt  made  himself  personally  responsible  to 
the  vendee,  and  that  in  a  declaration  upon  such  a 
guarantee  against  the  agent,  it  is  unnecessary  to 
allege  any  application  for  indemnity  to  the  urinci- 
pals.  Rcadhead  et  al.  v.  Cator.  1  Sturkies  N.  P.  K. 
H.  And  it  is  not  necessary  to  sue  ihe  debtor  be- 
fore the  right  attaches  to  sue  on  the  guaranty. 
Rank  of  New  York  v.  Livingston,  2  Johns.  Cas. 
4(Ki.  And  where  the  guaranty  is  of  a  note  or  bill 
'payable  at  a  future  time,  although  it  Is  not  neces- 
sary to  punnie  the  same  st  rictness  in  order  to  charge 
a  guaranty  as  to  charge  the  drawer ;  yet  a 
due  demand  and  notice  of  non-payment  ought 
to  he  given  to  the  drawer  and  guarantee ; 
And  if  the  necessary  steps  are  not  taken  to 
obtain  payment  from  the  parties  who  are  littlile  on 
the  bill,  and  solvent,  the  guarantee  is  discharged. 
Phillips  v.  Astiing,  2  Taunt.  206;  Warrington  v. 
Furbcr.  8  East,  *M&.  But  it  is  a  sufficient  eiccuse 
for  not  making  a  demand,  that  the  debtor  cannot 
be  found,  or  that  he  is  insolvent.  Warrington  v. 
Furber,  8  East  245;  Phillips  v.  Astling,  2  Taunt. 
^.  And  if  there  be  gross  laches  in  securing  the 
debt  (Duval  v.  Trask,  13  Mass.  R.  IW;  The  People  v. 
155*lJanson,*7  Johns.  K.333:  Hunt  v.  Tnited  States, 
1  (Yallis..34);  or  if  the  creditor  undei-take  to  do  any- 
thing whereby  to  lessen  or  postpone  the  responsi- 
bility of  the  debtor  (Commissioners  of  Berks  v. 
RosH,  3  BInney.  530) ;  or  if  the  right  of  the  parties 
be  altered,  as  if  any  new  debt  have  lieen  incurred  ; 
or  if  the  demand  have  been  enlarged  to  the  preju- 
dice of  the  guarantee  (Peel  v.  Tatlock,  1  Bos.  & 
Pull.  419;  King  V.  Baldwin.  2  Johns.  Chan.  R.  554; 
Boultbee  v.  Stubbs,  18  Ves.  20) ;  or  it  the  creditor 
give  time  to  bis  debtor  without  the  knowledge  of 
the  guarantee  (Skip  v.  Huey,  3  Atk.  91 :  6  Vch. 
^*9.  note  a  ;   Kees  v.  Berrington,  2  Ves.,  Jun.,  540 ; 
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Nlsbit  V.  Smith,  2  Bro.  Ch.  Cas.  679;  Moore  v.  Bow- 
maker,  tt  Taunt.  379,  8.  C.  2  Marshall's  R.  81);  or  if 
upon  a  guaranty  of  a  partnership  debt  the  part- 
ner^hip  debt  is  di»charged  by  carrying  the 
proporticms  of  each  partner  to  his  separate  ac- 
count without  any  notice  to  the  guarantee 
(Cromer  v.  Higginson,  M88.  abo%'e  cited) ;  or  if 
if  there  be  a  fraudulent  concealment  to  the  injury 
of  the  guarantee.  Oxley  v.  Young,  3  H.  Bl.  613; 
Semble  Eyre  C.  J.  In  all  these  cases  the 
guarantee  is  discharged.  And  it  has  been  held 
in  a  recent  c>aso,  that  If  the  holder  of  a  note 
is  requestCHl  by  the  surety  (being  one  of  irtic 
Joint  ulakerH)  to  proceed  without  delay  and  collect 
the  money  of  the  principal,  who  is  solvent,  and  he 
omits  to  do  it  until  the  principal  becomes  insol- 
vent, the  siirety  will  be  exonerated  at  law.  Paine 
V.  Packard,  13  Johns.  R.  174.  But  this  decision 
has  been  quei^tioned  by  very  high  authority.  King 
V.  Baldwin,  2  J  oh  ok.  (  ban.  R.  5H3. 5d4.  Where  there 
are  several  debnt  duo,  iMmie  of  which  are  guaran- 
tied and  some  not,  and  payments  are  made  by  one 
debtor,  the  same  general  rule  applies  in  this  iis  in 
other  cases,  that  where  the  debtor  makes  no  appli- 
cation of  any  payment  the  creditor  may  apply  it  to 
any  account  he  pleases.  Klrbv  v.  Duke  of  Marlbor- 
ough, 2  Maule  &  Selwyu,  18 ;  Dawson  v.  Remnant,  6 
Esp.  R.  20;  Field  v.  Holland,  6  Crancii,  8;  Hutchin- 
son v.  Bell,  1  Taunt.  5&8:  Sturgis  v.  Robblns,  7 
Mass.  R.301. 

Pothier,  in  his  treatise  on  obligations,  has  discussed 
with  great  learning  and  ingenuity  the  whole  doc- 
trine of  suretyship  and  guaranty.  Traite  des 
^Obligations  part  2,  ch.  6,  sect.  1  to  H.  Among  ['ise 
other  things,  he  remarks  that  care  should  be  taken 
not  to  take  for  a  prouiise  to  become  surety  what 
one  says  or  writes,  unless  there  be  a  well-marked 
intention  to  do  so.  Therefore,  ho  adds,  if  I  wrote 
or  said  to  you  that  a  man  who  asked  you  to  lend 
you  money  was  solvent,  this  could  not  be  taken 
for  an  agreement  to  become  a  surety,  ft)r  I  might 
well  have  no  other  intention  than  to  Inform  you  of 
what  I  believed  to  be  the  case,  and  not  to  bind  my- 
self. On  this  principle  it  was  adjudged  in  a  case  re- 
ported iikPapon  X.  4, 12,  that  these  words  in  a  let- 
ter to  the  keeper  of  a  boarding-house,  "  A.  B.  in- 
tends to  send  his  son  to  board  with  you.  He  is  an 
honest  man  and  will  pay  you  well,"  did  not  include 
an  obligation.  On  the  same  principle,  if  I  accom- 
pany a  person  to  a  woolen  draper's  where  be  buys 
cloth,  the  draper  ought  not  to  conclude  that  1  am 
security  for  him.  The  following  distinctions  and 
principles    stated    by   this   learned   writer  seem 
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age  from  the  Plavanna  to  Baltimore.  The 
policy  permitted  her  to  stop  at  Matanzas,  and 
the  purpose  of  stopping  was  to  know  if  there 
were  any  men-of-war  off  the  Havanna.  It 
would  be  idle  to  stop  for  the  purpose  of  making 
this  inquiry  if  it  were  not  intended  that  the 
Henry  might  continue  at  Matanzas  so  long  as 
the  danger  continued.  The  stopping  and  delay 
at  Matanzas  is  then  expressly  allowed  by  the 
policy. 

But,  admitting  this,  it  is  contended,  that  un- 
lading the  cargo  is  a  deviation. 

And  why  is  it  a  deviation?  It  produced  no 
delay,  no  increase  of  risk,  and  did  not  alter  the 
voyage.  The  vessel  pursued  precisely  the 
course  marked  out  for  her  in  the  policy.  In 
reason  nothing  can  be  found  in  this  transaction 
which  ought  to  discharge  the  underwriters. 
If,  however,  the  case  has  been  otherwise  de- 
cided, especially  in  this  court,  those  decisions 
must  be  respected. 

In  SHU  V.  Wardd  (1  Esp.  N.  P.  Rep.,  610).  it 
was  determined  that  liberty  to  touch  and  stay 
at  any  port  did  not  give  liberty  to  trade  at  that 
port;  and  in  Sheriff  v.  P(?rt«(5Esp.  N.  P.  Rep., 
96),  it  was  decided  that  liberty  to  touch  and 
discharge  goods  did  not  authorize  the  taking  in 
of  other  goods.  These  cases  certainly  bear  with 
considerable  force  on  that  under  consideration, 
but  they  were  decided  at  ?im  priu8,&nd  seem  to 
have  been  in  a  great  degree  overruled  by  the 
court  in  the  case  of  Maine  v.  Bell,  reported 


*in  9th  East.  In  that  case,  under  a  policy  [*  105 
to  touch  and  stay  at  any  place,  goods  were 
taken  on  board  during  a  necessary  stay  at  Gib- 
raltar. The  court  was  of  opinion  that  as  this 
occasioned  no  delay  nor  any  increase  or  altera- 
tion of  the  risk,  the  plaintiff  was  entitled  to  re- 
cover. Between  the  case  of  Rains  v.  liell  and 
this  case,  the  court  can  perceive  no  essential 
difference. 

In  the  Supreme  Court  of  Pennsylvania 
{KingMton  v.  Gerard,  4  Dal.,  274),  a  simiL-ir 
question  occurred,  and  it  was  there  held  that 
unlading  and  selling  part  of  her  cargo  by  a 
captured  vessel  durmg  her  detention,  would 
not  avoid  the  policy. 

But  it  is  contended,  that  this  point  has  been 
settled  in  this  court,  in  the  .case  of  7'h€  Mary- 
hnul  Iruni ranee  (hmpany  against  Le  Roy  and 
others.  In  that  case,  a  liberty  was  reserved  in 
the  i>olicy  "to  touch  at  the  Cape  de  Verd 
Islands  for  the  purchase  of  stock,  such  asho^. 
goats,  and  poultry,  and  taking  in  water."  The 
vessel  stopped  at  Fago,  one  of  the  Cape  de  Verd 
Islands,  and  took  in  four  bullocks  and  four 
jackasses,  besides  water  and  other  provisions, 
unstowed  the  dry  goods,  and  broke  open  two 
bales,  and  took  A  pieces  out  of  each,  for  trade. 
The  vessel  remained  at  the  island  from  the  7th 
to  the  24th  of  May,  although  the  usual  delay  at 
those  islands  for  taking  in  stock  and  water, 
when  the  weather  is  good,  is  from  two  to  three* 
days.     The  weather  was  good  during  this  de- 


worthy  of  notice,  in  reference  to  the  subject  of  this 
note :  1.  Where  the  surety  has  expressed  the  sum 
and  cause  for  which  he  became  surety,  his  obligra- 
tion  does  not  extend  beyond  the  sum  and  cause  ex- 
pressed. As  if  one  become  bound  for  the  principal 
debt  hewiilnotbe  liable  for  interest.  2.  On  the 
other  hand,  when  the  words  of  the  suretyship  are 
general  and  indeterminflte,  the  surety  is  presumed 
to  have  tK)und  himself  for  all  the  obligations  of  the 
debtor  resulting  from  the  contract  to  which  he  ac- 
ceded ;  and,  therefore,  a  surety  in  {general  terms  is 
bound  not  only  for  the  principal  sum,  but  for  in- 
t*est ;  and  not  only  for  the  interest  due  ear  re.i  lui- 
tura^  but  for  that  occa.««ioned  by  the  delay  of  the 
debtor.  And  this  is  conformable  to  the  doctrine  of 
the  Roman  law.  3.  And  in  general,  however  un- 
limited the  suretyship  may  be,  it  does  not  extend 
to  the  penalties  to  which  the  debtor  may  be  con- 
demned, offlcfo  jtuUciH  pritptt,r  truam  amtumnciam. 
4.  The  oblitration  of  suretyship  is  cxtinfruished  by 
an  extinction  of  the  principal  debt;  by  the  credit- 
or's disablinjf  himself  by  his  own  act  from  cedinfc 
his  actl(m  Ufrainst  his  principal  debtor,  which  the 
surety  htis  an  interest  in  havinfr  asslyned  to  him  ; 
by  the  creditor's  accei)tinK  In  payment  property, 
the  title  to  which  afterwards  proves  to  be  invalid. 
157*1  at  least  If  the  principal  debtor  in  ♦the  mean- 
time oecomes  insolvent.  5.  And  the  principal  debt 
may  be  extinfruished  not  only  by  payment  or  a  set- 
off or  n^lease.  but  also  by  a  novation  of  the  debt, 
that  is,  by  acceptluK  a  new  obligation  in  discharg-e 
of  the  Old  one.  «.  Pothier  then  puts  the  case, 
whether  the  surety  bo  discharg-ed  by  the  creditor's 
If  ranting  to  the  debtor  a  delay  for  the  payment, 
and  aifrecs  with  Vinnius  in  holdiuK  the  ne^rative, 
for  he  says,  the  simple  delay,  not  makinir  the  debt 
appear  dlHchargred,  deprives  the  surety  or  no  means 
of  providinsT  for  his  own  safety,  and  the  surety 
cannot  pretend  that  the  delay  prejudices  him,  since 
he  himself  derives  an  advantajre  fif)ni  it.  7.  Ac- 
cordlnK  to  the  principles  of  the  ancient  civil  law, 
the  creditor  could  demand  payment  from  the  surety 
without  first  resorting-  for  payment  to  the  princi- 
pal debtor.  But  Justinian  altered  that  rule,  and 
gave  to  the  surety  an  exception  or  plea^which  is 
called  an  exception  of  discussion  or  of  order,  by 
which  he  may  re<iuire  the  creditor  to  i>roctied  in 
the  first  instance  aKainst  the  principal  debtor.  And 
this  rule,  with  some  exceptions,  was  adopted  into 
the  ancient  Jurisprudence  of  France.  But  at  no 
time,  either  in  the  civil  or  French  law,  did  the 
brinifinur  of  a  suit  by  the  creditor  aerainst  his  prin- 
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cipal  debtor  dlscharfre  the  surety,  who,  therefore,, 
remained  bound  until  payment.    And  the  omission 
.  of  the  creditor  to  institute  a  suit  of  discuatdon 
against  the  principal  debtor,  notwithstanding  a  re- 
quest of  the  surety,  until  after  the  debtor  becomes 
insolvent,  is  not  thought  to  discharge  the  surety. 
But  if  a  surety  had  contracted  only  to  pav  what 
the  creditor  could  not  obtain  from  the  principal 
debtor,  an  omission  to  sue  for  a  long  time,  and  until 
after  an  insolvency,  may  discharge  the  surety.    8. 
To  entitle  the  surety,  after  payment,  to  recover 
over  against  the  principal  debtor,  it  is*  necessary 
that  the  surety  should  not  have  neglected,  by  his 
own  faulty  to  plead  any  proper  plea  in  bar  of  the 
creditor;  that  the  payment  should  have  been  valid, 
and  should  have  discharged  the  principal  debtor; 
and  that  the  principal  debtor  should  not  have  iniid 
a  s<H3ond   time  by  the  fault  of  the  surety.    See 
Pothier.  Traite  des  Obligations,  part  2,  eh.  6,  a.  1  to 
8.    The  Code  Napoleon,  or  civil  code,  adopts,  fc»r 
the  most  part,  the  *d<)cl  rlnes  stated  in  Pothier.l*15S 
Liv.S,  tit.  U,  art.  3011,  &c.,  to  2043.  It  declares  that  a 
guaranty  or  suretyship  (cau tionnem en t),  ought  not 
to  bo  pretaumed :  it  ought  to  be  express ;  and  ought 
not  to  be  extended  beyond  the  limits  of  the  con- 
tract itself.    An  indefinite  guaranty  of  a  princt|«al' 
obligation  extends  to  all  the  acccfssorfes  of  the  debt. 
The  guarantee  is  not  bound  to  pay  but  upon  the 
default  of  the  debtor,  who  ought.  In  the  first  in- 
stance, to  be  sued  by  discussion,  against  his  goods. 
In  a  suit  against  the  guarantee,  he  may  enter  the 
same  exce]>tions  to  the  debt  (except  they  are  purely 
personal)  as  the  principal  debtor  may.    The  surety 
Is  discharged,  when  by  the  act  of  the  creditor  the 
guarantee  cannot  have  the  beneHtof  asuttstitutitm 
to  the  rights,  hvpothecation,  and  privileges  of  the 
creditor.     A   simple   postponement  of  the  time 
granted  by  the  creditor  to  the  debttir  does  not  die- 
charge  the  guarantee,  who  may,  however,  in  that 
case,  pursue  the  debtor  to  enforce  payment.   Code 
NajKiieon,  ubi  mipra.    See  also,  the  Digest  of  the 
Civil  Laws  of  Lioulsiana,  p.  429  ;  Endune's  Insti- 
tutes of  the  Laws  of  Scotland,  10th  ed.,  328.   The 
coincidences  between  the  doctrines  of  the  common 
law  and  those  of  the  civil  law,  and  the  c^es  de- 
rived from  it,  are  very  striking ;  and  the  dlfferenoea 
in  particular  cases  seem  to  result  rather  fn)m  the 
difference  of  the  i*eitiedie6,  of  guaranties  and  sure- 
ties, under  the  various  systems  (which,  of  course, 
rcK]uire  a  corresponding  change  as  to  their  liability), 
than  from  any  theoretical  opposition  in  princi- 
ples. 

Wheat.  3. 
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lay ;  and  the  bullocks  and  jackasses  encumbered 
the  deck  of  the  vessel  more  than  small  stock 
would  have  done.  The  court  left  it  to  the 
166*]  *jury  to  determine  whether  the  risk 
was  increased  by  taking  the  jackasses  on  board, 
and  directed  them  to  find  for  the  i^lain tiffs,  un- 
h«8  the  risk  was  thereby  incrctised.  The  jur}' 
found  for  the  plaintiffs;  and  this  court  reversed 
the  judgment  rendered  on  that  verdict,  because 
the  taking  in  the  jackasses  was  not  within  the 
))enni8sion  of  the  policy. 

It  is  perfectly  clear  that  the  case  of  The 
Maryland  Inisurance  Company  v.  Le  Boy  and 
others  differs  materially  from  this.  In  that 
case,  articles  were  taken  on  board  which  en- 
cumbered the  deck  of  the  vessel,  and  which 
were  not  within  the  liberty  reserved  in  the  policy. 
In  that  case  too,  the  insured  traded,  and  the 
delay  was  considerable  and  unnecessary;  the 
risk,  if  not  increased,  might  be,  and  certainly 
was,  varied.  The  judge,  therefore,  ought  not 
to  have  left  it  to  the  jury  on  the  single  point  of 
increase  of  risk  by  taking  in  the  jackasses.  Al- 
though the  risk  might  not  be  thereby  increased, 
the  unauthorized  delay  and  unauthorized  trad- 
ing during  that  delay,  connected  with  taking 
on  board  unauthorized  articles,  discharged  the 
underwriters  according  to  the  settled  pnnciples 
of  law ;  and  the  court  does  not  siiy  in  that  case 
that  these  circumstances  were  immaterial  or 
without  influence.  The  court  does  not  feel  it- 
self constrained  by  the  decision  in  Tlie  Mary- 
land Tngurance  Company  v.  Le  Hoy  et  al.  to  de- 
termine that  in  this,  case  also,  which  differs 
from  that  in  several  important  circumstances, 
167*]thc  underwriters  are  discharged.  *The 
judgment  is  reversed,  and  the  cause  remanded, 
whh  directions  to  issue  a  venire  facias  de  noco. 

Judgment  reversed,^ 
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SWAN 

V. 

THE  UNION  INSURANCE  COMPANY  OF 

MARYLAND. 

To  entitle  the  phiintiff  to  recover  in  an  uotion  on  a 
policy  of  insurance,  the  loss  must  be  occasioned  by 
one  of  the  perils  insured  ajraiust.  The  insured  can- 
not recover  for  a  loss  by  barratry,  unless  the  bar- 
ratry produced  the  loss;  but  it  is  Immaterial 
whether  the  loss,  so  produced,  occurred  during  the 
continuance  of  toe  barratry  or  afterwards. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Maryland. 
This  was  an  action  on  a  policy  of  insurance 


upon  the  schooner  IIumming-Bird,  at  and  froqoL 
>»  ew  York  to  Port  au  Prince,  and  at  and  from 
thence  back  to  New  York.  The  policy  was  dated 
on  the  21st  of  July,  1810,  and  the  vessel  sailed 
on  the  voyage  insured  on  the  5th  of  that  month. 
About  the  5th  of  August  following  she  arrived 
at  Port  au  Prince,  and  was  there  stripped  of 
her  sails  and  a  considerable  part  of  her  rigging 
by  one  James  Gillespie,  to  whom  she  had  bc^en 
chartered  for  the  voyage.  This  was  done  with 
the  knowledge  and  acquiescence  of  the  master, 
either  for  the  purpose  of  pnxjuring  the  loss  of 
the  vessel,  or  of  fitting  up  another  vessel,  which 
Gillespie  wished  to  dispatch  to  theUnited  States. 
On  her  return  voyage  she  was  sunk  by  Gilles- 
pie, but  whether  with  or  without  the  knowl- 
edge of  the  master,  did  not  appear.  The 
plaintiff  insisted  at  the  trial,  that  as  barratry 
had  been  committed  at  Port  au  Prince, 
*the  subsequent  loss,  however  occasion-  [*109 
ed,  was  to  be  ascribed  to  that  cause,  and  he  was 
entitled  to  recover.  But  the  court  directed  the 
jury  that,  admitting  the  act  at  Port  au  Prince 
to  be  barratry,  the  plaintiff  could  not  recover 
on  account  of  it,  unless  the  jury  should  be  of 
opinion  that  it  produced  the  loss.  Under  this 
direction,  to  which  the  plaintiff  excepted,  the 
jury  found  a  verdict  for  the  defendants. 

Jfr.  Harper,  for  the  plaintiff,  argued  that  the 
loss,  though  not  immediately  consequent  upon 
the  act  of  barratry,  was  a  ground  of  recovery; 
the  insured  ought  to  be  protected  against  the 
incidental  consequences  of  that  act;  and  could 
not  else  have  the  benefit  of  his  contract  of  in- 
demnity. In  the  case  of  Vallefo  v.  W fleeter,^ 
the  smuggling  which  was  the  barratrous  act, 
was  not  the  immediate  and  direct  cause  of  the 
loss;  yet  the  insured  recovered,  because  the 
loss  was  sustained  in  consequence  of  the  altera- 
tion of  the  voyage.  Sergeant  Marshall  deduces 
from  that  case  this  corollary,  that  if  barratry  be 
once  committed,  every  subsequent  loss  or  dam- 
age may  be  ascribed  to  that  cause ;  and  the  un- 
derwriters are  liable  for  it  as  for  a  loss  by  a 
barratry.  3 

Mr.  Winder,  contra,  contended  that  it  did  not 
appear  that  the  act  of  the  master  at  Port  au 
Prince  was  barratrous,  or  anything  more  than 
gross  neglect,  or  that  he  had  any  interest  in  the 
consequences  of  his  supposed  misconduct.  The 
case  of  Vallejo  v.  *  Wheeler  diOe:&  not  [*170 
support  the  inference  of  3Iarshall,  and  his 
opinion  is  not  authority  any  further  than  it  is 
borne  out  by  the  oise.  It  has  been  doubted  by 
the  most  enlightened  jurists  whether  barratry 
ought  to  be  the  subject  of  insurance,  and  cer- 
tainly it  ought  not  to  be  extended  beyond  its 
direct  and  immediate  consequences. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 


I.— In  the  case  of  Urquhart  v.  Barnard  it  was  held 
by  the  Enjirlish  Court  of  K.  B.  that  if  a  ship  has  lib- 
erty to  touch  at  a  port,  it  is  no  deviation  to  take  in 
merchandise  during*  her  allowed  stay  there,  if  she 
does  not  bv  means  thereof  exceed  the  period  al- 
lowed for  her  remaining'  thoro.  And  that  if  lil>erty 
l)e  given  to  touch  at  a  port,  the  contract  not  defin- 
ing for  what  purpose,  but  a  communication  hav- 
ing been  made  to  the  underwriter,  that  the  ship 
WHS  Uy  touch  for  a  purpose  of  trade,  it  shall  be  in- 
tended as  a  lil>erty  to  touch  for  that  purpose.  1 
Taunt.  450.  Liberty  to  touch  at  a  port  for  any 
purpose  whatever  includes  liberty  to  touch  for  the 
purpoee  of  taking  on  t>oard  part  of  the  goods  in- 

Wheat.  3. 


sured.  Violet  v.  AUnutt,  2  Taunt.  419.  Under  a 
liberty  to  touch  and  stay  at  all  ports  for  all  purposes 
whatsoever,  the  stay  must  bo  for  some  purpose 
connected  with  the  furtherance  of  the  adventure. 
Whether  the  purpose  is  within  the  scope  of  the 
policy,  Is  a  question  for  the  court.  The  policy  not 
limiting  tho  time  of  stay,  whether  a  ship  has  staid 
a  reasonable  time  for  the  purpose,  is  purely  a 
question  for  the  Jury.  Langhorn  v.  Alnutt,  4 
Taunt.  511. 


2.— Cowp.  143,  2  Marshall  on  Ins.  628. 
8.— Jd.  531. 
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the  court,  and  after  stating  the  facts,  proceed- 
ed as  follows : 

The  general  principle  unquestionably  is,  that 
to  entitle  the  plaintiff  to  recover,  the  loss  must 
be  occasioned  by  one  of  the  perils  in  the  policy. 
This  is  equally  the  rule  of  reason  and  the  rule 
of  law.  But  the  plaintiff  contends  that  the 
case  of  Vnllejo  v.  Wh^der  denies  the  applica- 
tion of  this  principle  to  a  lo&s  in  a  case  in 
which  barratry  has  been  committed.  This 
court  is  not  of  that  opinion.  The  case  of  Vat- 
lejo  V.  WJuider  declares  it  to  be  immaterial 
whether  the  loss  occurred  during  the  continu- 
ance of  the  barratry  or  afterwards,  not  whether 
the  loss  was  produced  by  the  barratry.  In  that 
case  the  court  was  of  opinion  that  the  loss  wjis 
produced  by  the  barratry. 

Judgment  affirmed, ' 
Cited— 2  Wood.  &  M.  »». 


[common  law\] 
DUGAN  ET  AL.,  Executors  of  CLARKE, 

V. 

THE  UNITED  STATES. 

Where  a  bill  of  exchange  was  Indorsed  to  T.  T. 
T.,  treasurer  of  the  United  States,  who  i-eceived  It 
in  that  capacity,  and  for  account  of  the  United 
States,  and  the  bill  had  been  purchased  by  the  Sec- 
retary of  the  Treasury  (as  one  of  the  commissioners 
of  the  sinkinfiT  fund,  and  as  agent  of  that  board) 
with  the  money  of  the  United  States,  and  was  after- 
1 73*1  wards  *indorsed  by  T.  T.  T.,  treasurer  of  the 
United  States,  to  W.  &  8.,  and  by  them  pret^ented 
to  the  drawees  for  acceptance,  and  protested  for 
non-acceptance  and  non-payment,  and  sent  back 
by  W.  &  S.  to  the  Secretary  of  the  Treasury ;  held, 
that  the  indorsement  to  T.  T.  T.  passed  such  an  In- 
terest to  the  United  States  as  enabled  them  to 
maintain  an  action  on  the  bill  against  the  flrst  in- 
■dorser. 


Qatxre^  whether  when  a  bill  is  indorsed  to  an 
agent,  for  the  use  of  bis  principal,  an  action  on  the 
bill  can  be  maintained  by  the  principal  in  his  own 
name. 

However  this  may  be  between  private  parties, 
the  United  States  ought  to  be  permitted  to  sue  in 
their  own  name,  whenever  it  appears,  not  only  on 
the  face  of  the  Instrument,  but  from  all  the  evi- 
dence, that  they  alone  are  interested  in  the  subject- 
matter  of  the  controversy. 

Held,  that  the  United  States  might  recover  in 
the  present  action,  without  producing  from  W.  k 
8.  a  receipt  or  a  re-indott»ement  of  the  bill ;  that 
W.  &  8.  were  to  be;  presumed  to  have  acted  as 
the  agents  or  bankers  of  the  United  States ;  and 
that  all  the  Interest  which  W.  &  S.  ever  had  in  the 
bill  was  devested  by  the  act  of  returning  it  to  the 
party  from  whom  it  was  received. 

If  a  person  who  indorses  a  bill  to  another,  wheth- 
er for  value  or  for  the  purpose  of  collection, 
comes  again  to  the  possession  thereof,  he  is  to  be 
rewarded,  unless  the  contrary  appears  in  evldenci*, 
as  the  hona  fide  holder  and  proprietor  of  such  bill, 
and  is  entitled  to  recover  thereon,  notwithstanding 
there  may  be  on  it  one  or  moi-e  indorsements  in 
full,  Rubsequent  to  the  indorsement  to  him,  with- 
out producing  any  receipt  or  indontement  back  to 
him  from  either  of  sucn  Indorsees,  whose  names 
he  may  strike  from  the  bill  or  not  as  he  thinks 
proper. 

EKKOR  to  the  Circuit  Court  for  the  District 
of  Maryland. 
By  the  special  verdict  in  this  cause,  it  ap- 
peared that  on  the  22d  of  December,  1801, 
Aquila  Brown,  at  Baltimore,  drew  a  bill  of  ex- 
change on  Messrs.  Van  Staphorst  &  Co.,  at 
Amsterdam,  for  60,000  guilders,  payable  at  60 
'  days'  sight,  to  the  order  of  «1ames  Clarke,  the 
defendants'  testator.  James  Clarke  indorsed 
*the  bill  to  Messrs.  Brown  &  Hack-  [*174r 
man,  who  afterwards  indorsed  it  to  Beale 
Owings.  who  indorsed  the'  same  to  Thomas 
T.  Tucker,  Esq.,  Treasurer  of  the  United 
States,  or  order,  and  delivered  it  to  him  as 
Treasurer  as  aforesaid,  who  received  it  in  that 
capacity,  and  on  account  of  the  United  States. 
It  further  appeared  that  this  bill  had  been  pur- 
chased with  money  belonging  to  the  United 
States,  and  under  the  order,  and  by  an  agent  of 


1.— The  cases  on  the  subject  of  barratry  are  col- 
<K)llected  in  Condy's  edition  of  Marshall  on  Insur- 
ance, Vol.  II.,  p.  615,  etinfra,  and  note  (84>  p.  534. 
To  which  add  the  following:  W^hero  the  owner  of 
a  vessel  chartered  her  to  the  ma^iter  for  a  certain 
period  of  time,  the  master  covenanting  to  victual 
171*]  landman  her  at  his  own  expense,  he  was 
held  to  be  owner  pro  hac  vice,  and  no  act  of  liis 
would  amount  to  barratry.  And  if  he  committod 
an  act,  which,  were  he  invested  with  no  other  char- 
acter than  that  of  master,  would  be  barratrous, 
the  insui-er  would  not  be  liable  even  to  an  innocent 
owner  of  the  goods  laden  on  board  the  vessel. 
Hallett  V.  The  Columbian  Ins.  Co.,  8  «Tohns.  Hep. 
272.  Barratry  may  be  committed  by  the  master, 
in  respect  of  the  cargo,  although  the  owner  of  the 
cargo  is,  at  the  sauie  time^  owner  of  the  ship, 
and  although  the  owner  is,  also,  supercargo  or 
consignee  for  the  voyage.  Cook  et  al.  v.  the  Com- 
mercial Ins.  Co.  11  Johns.  Rep.  40.  Qiwcre,  Whether 
information  or  facts,  kuow^n  to  the  assured,  as  to 
the  carelessness,  extnivatrance,  and  want  of  econ- 
omy in  the  muster,  be  material,  and  ought  to  be 
disclosed  to  the  insurer  at  the  time  of  effecting  the 
policy.  Walden  v.  The  Firem.  Ins.  Co.,  V2  Johns. 
Kep.  128,  513.  A  vessel  was  insured,  among  other 
risks,  against  Are  ;  during  the  voyage  a  seaman  of 
the  crew  carelessly  put  up  a  lighted  candle  In  the 
binnacle,  which  took  Are,  and  communicating  to 
some  powder,  the  vessel  was  blown  up,  and  wholly 
lost ;  it  wjis  held  that  the  insurei-s  were  not  liable 
for  the  loss.  A  loss  occasioned  by  the  mere  negli- 
gence or  carelessnesff  of  the  master  or  marinei*8, 
does  not  amount  to  barratry,  which  is  an  act  done 
with  a  fraudulent  intent,  or  ex  malr.HcuK  (irim  v. 
The  United  Ins.  Co.,  13  Johns.  Kep.  451 ;  see  8  Mass. 
Kep.    3()8.     A   sentence   condemning  as  enemy's 
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f)roperty  a  cargo,  which  the  master  had  barratrous- 
y  cnrried  intx)  an  enemy's  blockaded  port,  although 
conclusive  evidence  that  the  cargo  was  eneraj'^s 
property  at  the  time  of  capture  and  condemna- 
tion, does  not  disprove  an  a%'ermeut  that  the  cargo 
was  lost  by  the  captain's  ban-atrously  carrying 
It  to  places  unknown,  whereby  the  goods  became 
liable  to  contlscatiou,  and  were  confiscated.  Gold- 
schnildt  V.  Whiimore,  3  Taunt.508.  Where  the  plaint- 
iff declared  on  a  policy  from  Jutland  to  Leith,  and 
averred  a  loss  by  seizui'e;  the  master  testified  that 
the  ship  was  pursuing  her  course  for  Lelth,  when 
she  was  captured  by  a  Swedish  frigate,  five  Ger- 
man miles  off  the  coast  of  Norway.  The  defendant 
•produced  a  Swedish  sentence  of  condemna-  [•ITa 
tlon  for  breakinif  the  blockade  of  Norway.  Meld, 
that  this  was  conclusive  evidence  of  the  breach  of 
blockade,  but  that  It  was  not  sufficient  evidence  to 
tix  the  master  with  barratry.  That  cannot  be  done, 
unless  he  act  criminally ;  and  to  say  that  he  broke 
the  blockade  in  disobedience  to  the  instructions  of 
his  owners,  from  some  private  interests  of  his  own, 
was  too  strong  an  inference  from  the  evidence  as 
it  stood.  The  ship  might  have  been  bound  for 
Lelth,  and  yet  might  have  received  instructions  to 
touch  at  Norway ;  and  for  other  reasons  she  might 
have  gone  thither,  without  any  imputation  of  bar- 
ratry. But  the  court  did  not  decide  whether  the 
t)laintiff  could  have  recovered  without  a  couut  for 
jarratry,  nor  whether,  upon  a  count  for  barratry, 
the  sentence  for  a  breach  of  blockade  would  iW 
conclusive.  Everth  et  al.  v.  Hannam,  2  Marshall's 
Kep.  72,  S.  C:  6  Taunt.  375.  Improper  treatment 
of  the  vessel  by  the  master  will  not  constitute  bar- 
ratry, although  it  tend  to  the  destruction  of  the 
vessel,  unless  it  l>e  shown  that  he  acteil  against  his 
own  j  udgment.  Todd  v.  Ritchie,  1  Starkle's  N .  P.  240. 

Wheat.  3. 
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the  then  Secretary  of  the  Treasury  of  the  United 
Stal^,  for  the  purpose  of  remitting  the  same 
to  Europe,  for  the  government  of  the  United 
Stales,  who,  in  ordering  the  purchase  of  this 
bill  acted  as  one  of  the  commissioners  of  the 
linking  fund,  and  as  agent  for  that  board.  The 
bill  was  afterwards  indorsed  to  Messrs.  Wilhem 
<fe  Jan  Willink  &  N.  &  J.  &  R.  Van  Staphorst, 
by  Thomas  Tucker,  Treasurer  of  the  United 
States,  and  appears,  by  an  indorsement  thereon, 
to  have  been  registered  by  the  proper  officer,  at 
the  treasury  of  the  United  States,  on  the  28th 
of  December,  1801,  before  it  was  sent  to  Eu- 
rope. The  bill  having  been  re^larly  presented 
for  acceptance  by  3ie  last  mdorsees  to  the 
draw(^.  was  protested  for  non-acceptance.  It 
was  afterwards  protested  for  non-payment,  and 
then  returned  by  them  to  the  Secretary  of  the 
Trt'asury  of  the  United  States,  for  and  on  their 
behalf,  who  directed  this  action  to  be  brought. 
Of  these  protests  due  notice  was  given  to  the 
drawer  of  the  bill. 

On  this  state  of  facts,  the  Circuit  Court  ren- 
dered judgment  for  the  United  States,  to  re- 
verse which  this  writ  of  error  was  brought. 
175»]  *.Vr.  Winder,  and  Mr.  B.  B.  Odgen,  for 
the  plaintiffs  in  error,argued,  1.  That  the  finding 
of  the  juiy  that  Tucker  indorsed  the  bill  to 
Messrs.  Willi nks  and  Van  Staphorst,  which  in- 
dorsement was  filled  up  at  the  lime  by  Tucker, 
and  so  remained  at  the  trial  and  judgment  be- 
low, showed  the  legal  title  to  this  bill  out  of 
the  United  States,  and  defeated  their  right  to 
maintain  the  action.  The  transfer  to  the  last 
indorst'es  being  in  full,  a  recovery  could  not  be 
had  in  the  name  of  the  United  States,  without 
producing  from  the  indorsees  a  receipt  or  re- 
indorsement  of  the  bill;  and  the  indorsement 
not  being  in  blank  could  not  be  struck  out  at 
the  trial,  so  that  the  court  and  jurj'  were  bound 
to  believe  that  the  title  was  not  in  the  United 
States,  but  in  the  persons  to  whom  Tucker  had 
indor«?d  the  bill.  If  a  bill  be  indorsed  in  blank, 
and  the  indorsee  fills  up  the  blank  indorsement, 
making  it  payable  to  himself,  the  action  cannot 
be  brought  in  the  name  of  the  indorser,  which, 
otherwise,  it  might.  ^  Every  indorsement  sub- 
s<equent  to  that,  to  the  holder  or  plaintiff, 
must  be  struck  out  of  the  bill,  before  or  at 
the  trial,  in  order  to  render  the  evidence  corres- 
pondent to  the  declaration.*  Value  received  is 
implied  in  every  bill  of  indorsement,  and  a 
transfer  by  indorsement  or  delivery  vests  in  the 
assignee  a  right  of  action  on  the  bill  against  all 
the  preceding  parties  to  it.  An  indorser  having 
paid  a  bill  must,  when  he  sues  the  acceptor, 
drawer,  or  preceding  indorser,  prove  that  it  was 
170*]  returned  to  him,  and  he  paid  it,^  *The 
frl)ecial  verdict  does  not  find  that  the  indorse- 
ment to  Willinks,  «&c.,  was  as  agents;  but  that 
by  the  indorsement  the  contents  of  the  bill  were 
direeltd  to  l>e  paid  to  them.  The  finding  that 
the  bill  was  afterwards  returned  bv  them  to  the 
S(:cretary  of  the  Treasury  of  the  Ignited  States, 
for  and  on  behalf  of  the  United  States,  is  not 
finding  that  they  were  agents;  nor  can  the  court 


infer  it;  and  if  they  did,  still  the  outstanding 
indorsement  shows  the  legal  title  in  the  last  in- 
dorsee. It  has  been  determined  by  the  court 
that  the  mere  jMJssession  of  a  promissory  note 
by  an  indorsee,  who  had  indorsed  it  to  another, 
is  not  sufficient  evidence  of  his  right  of  action 
against  his  indorser,  without  a  re-assignment  or 
receipt  from  the  last  indorsee.''  3.  Tlie  United 
States  cannot  be  the  indorsees  of  a  bill  so  as  to 
entitle  them  to  bring  an  action -on  it  in  their 
own  name.  It  is  e-ssential  to  a  bill  of  exchange 
that  it  should  be  negotiable.  The  government 
of  the  United  States,  as  such,  are  incapable  of 
indorsing  a  bill;  of  receiving  and  giving  notice 
of  non-acceptance  and  non-payment.  It  is  es- 
sential to  the  very  nature  of  this  species  of  in- 
strument that  all  the  parties  should  be  compelled 
to  respond  according  to  the  several  liabilities 
they  may  contract  in  the  course  of  the  negotia- 
tion. But  the  United  States  cannot  be  sued, 
and,  consequently,  cannot  be  made  ai^swerable 
as  the  drawers  or  indorsers  of  a  bill.  The  na- 
tional legislature  is,  probably,  competent  to  pro- 
vide for  the  case  and  to  designate  some  public 
officer  who  shall  be  authorized  to  negotiate  bills 
•for  the  United  States.  But  until  some  [*  1 7  7 
statutory  provision  on  the  subject  is  made,  the 
existence  of  such  an  authority  in  any  particular 
officer  of  the  government  cannot  be  inferred. 
3.  But  even  supposing  that  any  indorsement 
whatever  can  vest  the  legal  title  to  a  bill  of  ex- 
change in  the  United  States,  so  Jis  to  render 
them  capable  of  maintaining  an  action  on  it  in 
their  own  name,  the  indorsement  to  Tucker 
under  the  circumstances  of  this  case,  did  not 
vest  such  a  title  in  them.  The  Treasurer  of  the 
United  States  has  no  authority,  ex  officio,  to 
draw,  or  indorse,  or  otherwise  negotiate  bills. 
The  only  officers  of  the  government  who  pos.sess 
the  power  of  drawing  bills  are  the  comissioners 
of  the  sinking  fund.  To  them  it  is  expressly 
given  by  law.  But  a  power  to  draw  or  mdorse 
bills  as  an  agent  cannot  be  delegated  to  another, 
unless  the  power  of  substitution  be  expre-ssly 
given.'  Besides,  the  agent  constituted  by  the 
commissioners  was  the  Secretary  of  the  'treas- 
ury, who  employed,  not  Tucker,  but  another 
person,  to  purchase  the  bill.  Where  a  bill  is 
payable  to  A  for  the  use  of  B,  the  latter  has 
onlj'  an  equitable,  not  a  legal,  intt'rest.  The 
right  of  assignment  is  in  the  former  only.* 
Here  the  action  ought  to  have  l)een  brought  in 
the  name  of  the  trustee,  and  not  of  the  ceatui 
que  trust. 

The  Attornei/- General,  contra,  contended,  that 
the  position  on  the  other  side  as  to  agency 
in  the  negotiation  of  bills  was  not  law.  An  ac- 
tion could  not  be  *maintained  in  the  [*  178 
name  of  Tucker  for  want  of  interest  in  him. 
According  to  the  doctrine  on  the  other  side,  he 
alone  is  suable,  as  well  as  empowered  to  sue. 
But  all  the  authorities  show  that  an  agent  con- 
tracting on  the  behalf  of  government  is  not  per- 
sonally liable:'  and  the  other  alternative  of  the 
proposition,  that  he  is  personally  capable  of 
maintaining  an  action,  caijnot  be  supported.  A 


i.M'hitty  on  Bills,  148,  AmerlcHn  ed.  of  1817. 
2 -Chltty  on  Bills,  378,  Amerlfan  ed.  of  1S17. 
3.— Mendoz  v.  Cameron,  1  L<1.  Ilayin.  742. 

4.-Wekh  v.  Lindo,  7  Cranch,  159. 

5. -Chltty  on  BilK  39,  American  ed.  of  IS  17. 
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6.— Id.  i:«),  Price  v.  Stephens;  3  Mass.  Rep.  225. 

7.— Macbeath  v.  Haldimand,  1  T.  R.  172:  Unwln  v 
Wolsely,  I(L  e74;  Myrtle  v.  Beaver,  1  FUint,  i:te;  Rice 
v.  Chute,  Id.  579:  Hoclg-soii  v.  Dexter,  1  Cranch, 
3fi3 ;  Jones  v.  Le  T<>ml)e,  3  Dall.  3S4 ;  Brown  v.  Aus- 
tin, 1  Mas.-*.  Rep.  2(IS :  Sheffield  v.  Watson,  3  Cainea' 
Rep.  fi9 :  Freeman  v.  Otlt*,  9  Mass.  Rep.  272. 
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person  may  become  a  party  to  a  bill,  not  only 
by  his  own  Immediate  act,  but  by  procuration ; 
by  the  act  of  his  attorney  or  agent;  and  all  per- 
•  sons  may  be  agents  for  this  purpose,  whether 
capable  of  contracting  on  their  own  account,  so 
as  to  bind  themselves,  or  not.'  An  agent  of  the 
government  who  draws  or  indorses  a  bill  will 
not  be  personally  bound,  even  if  he  draws  or 
indorses  in  his  own  name,  without  stating  that 
he  acts  as  agent.*  But  here  Tucker  subscribed 
the  style  of  his  office.  It  is  sufficient  to  declare 
on  a  bill  of  exchange  according  to  the  legal 
intendment  and  effect,  and  an  averment  that 
the  indorsement  was  to  the  party  interested  is 
satisfied  by  showing  an  indorsement  to  his 
agent. ^'  The  United  States,  though  not  natural 
persons  engaged  in  commerce,  may  be  parties 
to  a  bill  of  exchange.  The  United  States  are  a 
body  politic  and  corporate;  and  it  has  long 
1 79*J  *since  ceased  to  be  necessary  in  a  declara- 
tion on  a  bill  of  exchange  to  state  the  custom  of 
merchants,  and  that  the  parties  to  it  were  per- 
sons within  the  customs.  Consequently,  they 
have  the  same  right  to  sue  on  a  bill  as  any  other 
persons ;  and  that  they  are  not  reciprocally  lia- 
ble to  be  sued,  is  an  attribute  of  sovereignty. 
Individuals  contracting  with  them  rely  on  their 
dignity  and  justice.  But  the  power  of  suing  on 
their  part  is  essential  to  the  collection  of  the 
public  revenue,  to  the  support  of  government, 
and  to  the  payment  of  the  public  debts. 


Livingston,  «/".,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as 
follows: 

The  first  question  which  will  be  disposed  of, 
although  not  the  first  in  the  order  of  argument, 
will  be,  whether  the  indorsement  of  this  bill  to 
Mr.  Tucker,  under  the  peculiar  circumstances 
attending  the  transaction,  did  not  pass  such  an 
interest  to  the  United  States  as  to  enable  them 
to  sue  in  their  own  name.  In  deciding  this 
point,  it  will  be  taken  for  granted  that  no  doubt 
can  arise  on  the  special  verdict  as  to  the  party 
really  interested  in  this  bill.  It  was  purchased 
with  the  money  of  the  United  States.  It  was 
indorsed  to  their  Treasurer;  it  was  registered 
at  their  treasury;  it  was  forwarded  by  their 
Secretary  of  the  Treasury;  to  whom  it  was 
returned,  after  it  had  been  dishonored,  for  and 
on  behalf,  as  the  jury  expressly  find,  of  the 
United  States.  Indeed,  without  denving  the 
bill  to  be  the  property  of  the  United  States,  it 
180*]  *is  supposed  that  thetiction  should  have 
been  in  the  name  of  Mr.  Tucker,  their  treasurer, 
and  not  in  the  name  of  the  cestui  que  truM.  If 
it  be  admitted,  as  it  must  be,  that  a  party  may 
in  some  cases  declare  according  to  the  legal  in- 
tendment of  an  instrument,  it  is  not  easy  to 
conceive  a  case  where  such  intendment  can  be 
stronger  than  in  the  CAse  before  the  court.  But 
it  is  supposed,  that  before  any  such  intendment 
can  be  made,  it  must  appear  that  Mr.  Tucker 
acted  under  some  law,  and  that  his  conduct 
throughout  comported  with  his  duties  as  there- 
in prescril.>ed.  It  is  sufficient  for  the  present 
purpose  that  he  appears  to  have  acted  in  his 
official  character,  and  in  conjunction  with  other 

1.— Chlttj'  on  Bills,  34,  Am.  ed.  of  1817. 

2.— Id.  40. 

3.— Id.  305,  367,  App.  528,  539. 
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officers  of  the  treasury.  The  court  is  not  bound 
to  presume  that  he  acted  otherwise  than  accord- 
ing to  law,  or  those  rules  which  had  been  e.**- 
tablished  by  the  proper  departments  of  govern- 
ment for  the  transaction  of  business  of  tnis  nat- 
ure. If  it  l)e  generally  true,  that  when  a  bill 
is  indorsed  to  the  agent  of  another  for  the  use 
of  his  principal  an  action  cannot  be  maintained 
in  the  name  of  such  principal  (on  which  point 
no  opinion  is  given),  the  government  should 
form  an  exception  to  such  rule,  and  the  United 
States  be  permitted  to  sue  in  their  own  name, 
whenever  it  appears,  not  only  on  the  face  of 
the  instrument,  but  from  all  the  evidence,  that 
they  alone  were  interested  in  the  subject-matter 
of  the  controversy.  There  is  a  fitness  %hat  the 
public,  b}'  its  own  officers,  should  conduct  all 
actions  in  which  it  is  interested,  and  in  its  own 
name;  and  the  inconveniences  to  which  indi- 
viduals may  be  exposed  in  this  way,  if  any. 
are  light,  when  weighed  against  •those  [*181 
which  would  result  from  its  being  always  forced 
to  bring  an  action  in  the  name  of  an  agent. 
Not  only  the  death  or  bankruptcy  of  an  agent 
may  create  difficulties,  but  set-offs  may  be  in- 
terposed against  the  individual  who  is  plaintiff, 
unless  the  court  will  take  notice  of  the  interest 
of  the  United  States;  and  if  they  can  do  this  to 
prevent  a  set-off,  which  courts  of  law  have 
done,  why  not  at  once  permit  an  action  to  be 
instituted  in  the  name  of  the  United  States?^ 
An  intimation  was  thrown  out  that  the  United 
States  had  no  right  to  sue  in  any  case  without 
an  act  of  Congress  for  the  purpose.  On  thia 
point  the  court  entertains  no  doubt.  In  all  cases 
of  contract  with  the  United  States,  they  must 
have  a  right  to  enforce  the  performance  of  such 
contract,  or  to  recover  damages  for  tlieir  viola- 
tion, by  actions  in  their  own  name,  unless  a 
different  mode  of  suit  be  prescribed  by  law, 
which  is  not  pretended  to  be  the  case  here.  It 
would  be  strange  to  deny  to  them  a  right  which 
is  secured  to  every  citiz^en  of  the  United  States. 

It  is  next  said  by  the  plaintiff  in  error,  that 
if  the  indorsement  Xo  Mr.  Tucker  as  Treasurer 
of  the  United  States,  passed  such  an  interest  to 
the  latter  as  to  enable  them  to  sue  in  their  own 
name,  yet  such  title  was  devested  by  Mr. 
Tucker's  indorsing  the  bill  to  the  Messrs.  Will- 
inks  and  Van  Staphorst,  which  indorsement 
appeared  on  the  bill  at  the  trial  and  is  still 
on  it. 

The  argument  on  this  point  is,  that  the  trans- 
fer to  the  last  indorsees  being  in  full,  a  recovery 
cannot  be  had  in  the  name  of  the  United  States 
without  producing  from  them  a  receipt,  or  & 
re-indorsement  of  *the  bill,  and  that  [*182 
this  indorsement  not  being  in  blank  could  not 
be  obliterated  at  the  trial,  so  that  the  court 
and  jury  w^ere  bound  to  believe  that  the  title  to 
this  bill  was  not  in  the  United  Stales,  but  in 
the  gentleman  to  whom  Mr.  Tucker  had  in- 
dorsed it. 

The  mere  returning  of  this  bill,  w^ith  the 
protest  for  non-acceptance  and  non-payment  by 
the  Messrs.  Willinks  and  Van  Stjtphorst  to  the 
St^cretary  of  the  Treasury  of  the  United  States, 
for  their  account,  is  presumptive  evidence  of 
the  former  having  acted  only  as  agents  or  as 
bankers  of  the  United  States.  When  that  is  not 
the  case,  it  is  not  usual  to  send  a  bill  back  to 
the  last  indorser,  but  to  some  third  person,  whf> 
may  give  notice  of  its  being  di^onored  and  sp- 
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ply  for  payment  to  such  indorser,  as  well  as  to 
evtry  other  party  to  the  bill.     In  the  case  of  an 
affcncy,  then  so  fully  established,  it  would  be 
vain  to  expect  either  a  receipt  or  a  re-indorse- 
mcut  of  the  bill.      The  first  could  not  be  o:iven 
consistent  with  the  truth  of  the  fact,  ana  the 
latter  might   well    be  refused  by  a  cautious 
pt-rson  who  had  no  interest  whatever  in  the 
tnmsaction.      In  such  case,  therefore,  a  court 
may  well  say  that  all  the  title  which  the  last 
indorsees  ever  had  in  the  bill,  which  was  a 
mere  right  to  collect  it  for  the  United  States, 
was  devested  by  the  single  act  of  returning  it 
to  the  party  of  whom  it  was  received.      But  if 
this  asrency  in  the  Messrs.  Willinks  and  Van 
Stiiphorst  were  not  established,  the  opinion  of 
the  court  would  be  the  same.     After  an  ex- 
183*]  amination  of  •the  cases  on  this  subject 
nvhich  cannot,  all  of  them,  be  reconciled),  the 
court  is  of  opinion,  that  if  any  person  who 
indorses  a  bill  of  exchange  to  another,  whether 
for  value,   or  for  the  purpose  of    collection, 
shall  come  to  the  possession  thereof  again  he 
shall  Ije  regarded,  unless  the  contrary  appear  in 
evidence,  as  the  bonujids  holder  and*  proprieter 
of  such  bill,  and  shall  be  entitled  to  recover, 
notwithstanding  there  may  be  on  it  one  or  more 
indorsements  in  full,  subsequent  to  the  one  to 
him,  without  producing  any  receipt  or  indorse- 
ment back  from  either  of  such  indorsees,  whose 
names  he  may  strike  from  the  bill,  or  not,  as  he 
may  think  proper. 

Judgment  affirmed. 

Cited.— 5  Pet.  128 ;  10 Pot.  360 ;  11  How.  231 ;  12  How. 
in: ;  10  Wall.  407;  10  (Htn,  12:  3  Oranch,  C.  C.  307:  1 
McLean.  428 ;  5  McLean,  280 ;  4  Ben.  205 :  Blatchf .  Pr. 
•tdC  1  Wood.  &  M.  81 :  1  Blatchf.  339;  1  Sumn.  480. 
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A  vessel  within  a  port,  blockaded  after  the  com- 
inenc»*inent  of  her  voyagre,  and  prevented  from 
I>nH*eedinjip  on  it,  sustains  a  loss  by  a  peril  within 
thiit  clause  of  the  policy  insurinjf  afrainst  the  "ar- 
^^'^t<*,  roMtraintfl  and  detainment*  of  kingrs,"  &c.,for 
which  the  insurers  are  liable ;  and  if  the  vessel  so 
prevented  Ihj  a  neutral,  havlngr  on  board  a  neutral 
<iirffo.  laden  l)cfore  the  institution  of  the  blockade, 
the  r»-4traint  i-*  unlawful. 

A  bloc;kade  does  not,  according  to  modem  usaorc, 
( xtend  to  a  neutral  vessel  found  in  port,  nor  pre- 
v*tnt  her  cominif  out  with  the  cariro  which  was  on 
thtard  when  the  blockade  wjus  instituted. 

A  technical  total  loss  must  continue  to  the  time 
184*]  of  at«.ndonment.  *Qmere,  as  to  the  applica- 
tion of  this  principle  to  a  case  where  the  loss  was 
hv  a  restraint  on  a  blockade,  and  proof  made  of 
the  commencement  of  the  blockade,  but  no  proof 
that  it  cundnued  to  the  time  of  abandonment. 

"P  RROR  to  the  Circuit  Court  for  the  District 
-L'  of  Maryland. 

On  the  29th  day  of  DecemlxT,  in  the  year 
l'<12,  the  plaintiffs,'  who  are  Spanish  subjects, 
caa«ed  insurance  to  he  made  on  the  CiiT*ro  of 
the  briff  called  the  St.  Francis  de  Aasise,  "at 
and  from  Baltimore  to  the  Havanna."  Beside 
tlie  other  perils  insured  a.irainst  in  the  policy, 
according  to  the  usual  foriiula,  were  "  all  un- 
Whi«at.  3. 


lawful  arrests,  restraints,  and  detainments  of  all 
kings,"  &c.  The  car<]?o  and  brig  were  Spanish 
property,  and  were  regularly  documented  as 
such.  The  vessel  sailed  from  Baltimore,  and 
was  detained  by  ice  till  about  the  8th  day  of 
February,  in  the  year  1813,  when,  being  near 
the  mouth  of  the  Chesapeake  Bay,  the  master  of 
the  brig  discovered  four  frigates,  which  proved 
to  be  a  British  blockading  squadron.  He. 
however,  endeavored  to  proceed  to  sea.  While 
makliig  this  attempt,  he  was  boarded  by  one  of 
the  frigates,  the  commander  of  which  demand- 
ed and  received  the  papers  belonging  to  the 
vessel,  and  indorsed  on  one  of  them  the  words 
following:  '*  I  hereby  certify  that  the  bay  of 
Chesapeake,  and  ports  therein,  are  under  a 
strict  and  rigorous  blockade,  and  you  must  re- 
turn to  Baltimore,  and  upon  no  account  what- 
ever attempt  quitting  or  going  out  of  the  said 
port."  The  brig  returned;  after  which  the 
master  made  his  protest,  and  gave  notice  to  the 
agent  of  the  owners  in  Baltimore,  who  aban- 
doned '*  in  due  and  *reasonable  time."  P185 
The  underwriters  refused  to  pay  the  loss  on 
which  this  suit  was  brought.  It  appeared,  also, 
on  the  trial,  that  the  vessel  had  taken  her  cargo 
on  board,  and  sailed  on  her  voyage  before  the 
blockade  was  instituted.  On  this  testimony 
the  plaintiff's  counsel  requested  the  court  to 
instruct  the  jury,  that  if  they  believed  the 
matters  so  given  to  them  in  evidence,  the  plaint- 
iffs were  entitled  to  recover.  The  court  re- 
fused to  give  this  instruction,  and  the  jury 
found  a  verdict  for  the  defendants;  the  judg- 
ment on  which  was  brought  before  this  court 
on  a  writ  of  error. 

Mr.  Harper,  for  the  plaintiffs,  argued,  that  a 
right  of  abandonment  accrued  on  the  original 
restraint  or  obstruction  of  the  voyage  by  the 
blo<;kade  without  an  actual  attempt  to  pass. 
Upon  reason  and  authority  the  interposition  of 
the  blockade  was  a  prevention  of  the  prosecu- 
tion of  the  voyage,  and,  consequently,  a  loss 
within  the  policy.  To  constitute  a  technical 
total  loss,  which  would  give  a  right  to  abandon, 
it  was  not  necessary  that  the  vessel  should  ex- 
pose herw^lf  to  a  physical  risk,  or  actual  manu- 
caption. It  was  sufficient  that  there  was  a 
moral  impossibility  of  prosecuting  the  voyage. 
But  here  was  an*  acttial  restraint  by  the  rw 
nutjor  in  indorsing  the  vessel's  papers,  and 
ordering  her  back  to  Baltimore,  which  would  un 
questionably  jimtify  the  abandonment.  The 
restraint  was"  unlawful,"  according  to  the  true 
intent  of  this  qualification  of  the  usual  terms  of 
the  policy ;  because  the  blockade  was  instituted 
after  the  cargo  was  taken  on  board,  and  the 
vessel  had  a  legal  ♦right  to  proceed  with  [*180 
it,  nolwithstaiiding  the  blockade.  •  The  case  of 
Bnrki'r  v.  Blakai^  supports  the  doctrine  that  the 
insured  may  abandon  upon  a  mere  proclama- 
tion of  blockade,  although  under  the  peculiar 
circumstances  of  that  case  the  party  was  held 
to  have  delayed  his  abandonment'  too  long. 
The  decisions  of  our  own  courts  concur  to  sup- 
port this  doctrine.'* 

Mr.  Jones  and  Mr.  Winder,  contra,  contend- 

1,— The  Betsey,  1  Kob.  93 ;  The  Vrow  Judith,  Id. 
150 ;  The  Pot4«ilam,  4  Itob.  89. 

2.-2  East,  JSSi,  S.  C.  2  Marshall  on  Ins.  App.  No. 
VIII.,  p.H;y>. 

3.— Schmidt  v.  The  United  Ins.  Co.  1  Johns,  Rep. 
a49 ;  Symonds  v.  The  United  Ins.  Co.  4Dall.  417. 
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ed,  that  the  deciKions  of  this  court  laid  the 
true  foundation  for  the  determination  of  the 
present  case.  The  loss  did  not  fall  within  the 
peculiar  clause  or  the  policy  as  to  '*  unlawful 
arrests,  restraints,  and  detainments."  The  case 
of  At' Call  et  al.  v.  The  Marine  Luurance  Cam- 
pany  determines  that  the  qualification  "un- 
lawful," extends  to  all  the  perils  mentioned,  to 
arrests  and  restrainta,  and  detainments;  and 
that  a  blockade  is  not  an  unlawful  restraint.  ^ 
Whether  egress  in  the  present  case  was  unlaw- 
ful or  not  is  immaterial,  unless  the  vessel  had 
been  actually  detained  and  carried  in  for  adju- 
dication. The  manner  in  which  the  blockaide 
is  to  be  enforced  is  of  military  discretion,  and 
a  neutral  vessel,  with  a  cargo  taken  on  board 
after  the  commencement  of  the  blockade,  may 
be  turned  back,  though  she  may  not  be  liable 
to  condemnation  as  prize.  Had  the  vesael  been 
187*]  sent  in  *for  adjudication,  the  captors 
would  have  been  excused  from  costs  and  dam- 
ages, though  she  might  have  been  acquitted,  and 
pursued  hei'  voyage.  Consequently,  the  re- 
straint was  not  unlawful.  This  is  a  claim  for 
indemnity  on  account  of  a  technical  total  loss, 
consequential  on  some  of  the  perils  insured 
against;  a  loss  breaking  up  the  voyage,  or  ren- 
dering it  not  worth  pursuing.  But  there  is  no 
proof  on  the  record  that  the  blockade  still  con- 
tinued at  the  time  of  the  abandonment.  Besides, 
the  voyage  must  be  completely  and  entirely 
broken  up.  The  authorities  have  settled  it  that 
mere  apprehension  is  no  ground  of  abandon- 
ment ;  no  loss,  quia  timet,  is  known  to  the  law. 
In  Bftrker  v.  Blukes  the  two  circumstances  of 
capture  and  the  supervening  blockade  were 
combined  and  connected  together  to  render  the 
voyage  not  worth  pursuing,  and  to  justify  the 
abandcmment.  The  elementary  writers  have 
coUecti^d  the  cases  concurring  to  establish  the 
doctrine  that  a  blockade,  or  embargo,  or  any 
other  inhibition  of  trade  will  not  authorize  an 
abandonment.^ 

Mr.  Ilarj)er,  in  reply.  The  case  of  M'CaUet  al. 
V.  Tlte  Marine  InmuraM^  Company  went  on  the 
ground  that  the  blockade  was  lawful,  and  there- 
lore  the  insured  was  held  not  entitled  to  re- 
cover. But  in  this  case,  it  is  contended  that 
the  blockade  was  unlawfully  applied  to  a  neu- 
tral vessel  attempting  to  depart  with  a  cargo 
taken  on  board  before  the  commencement  of 
the  blockade.  The  right  of  the  neutral 
188*]  *to  depart  is  inconsistent  with  the  pre- 
tended right  of  the  belligerent  to  prevent  his 
egress.  The  supposed  exemption  from  costs 
and  damages  on  the  part  of  the  blockading 
squadron  would  not  show  that  the  neutral  had 
no  right  to  proceed,  but  only  that  his  right  was 
not  so  manifest  and  apparent  as  to  subject  the 
captors  to  costs  and  damages.  It  was  unneces- 
sary for  the  insured  to  prove  that  the  blockade 
continued  after  the  vessel  was  turned  back. 
The  legal  presumption  is, that  it  still  continued; 
and  it  is  a  public,  notorious,  historical  fact, 
that  it  did  continue.  In  Barker  v.  Blakes,  the 
Court  of  K.  B.  merely  state  the  previous  deten- 
tion by  the  capture,  in  order  to  show  that  the 
party  was  not  in  fault,  in  not  reaching  Havre 
before  the  blockade  commenced.  But  the  main 
stress  of  the  opinion  tends  to  show  that  the  in- 

1.— 8  Cranch,  69. 

2—1  Marshullon  Ins.  219;  Park  on  Ins.  223. 6tb  ed. 
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stitution  of  a  blockade  may  afford  a  ground  of 
abandonment,  without  an  actual  attempt  to  en- 
ter the  blockaded  port.  The  cases  cited  hy 
Marshall  and  Park  are  not  cases  of  blockade, 
but  of  municipal  edicts  interdicting  trade  with 
the  ports  of  the  sovereign  by  whom  they  were 
established. 

MAiiSHALL,  Ch.  J.,  delivered  the  opinion  of 
the  court,  and  after  stating  the  facts, proceeded 
as  follows: 

On  the  part  of  the  plaintiff  in  error,  it  has^ 
been  eontended.that  the  assured  have  sustained 
a  technical  total  loss,  by  a  peril  within  that 
clause  in  the  policy  which  insures  "against  all 
unlawful  arrests,  restraints,  and  detainment* 
of  kings,"  &c. 

*He  contends:  Ist.  That  a  blockade  is  PI  8» 
"  a  restraint"  of  a  foreign  power.  2d.  That,  on 
a  neutral  vessel,  with  a  neutral  cargo,  laden  lie- 
fore  the  institution  of  the  blockade,  it  is  "an 
unlawful  restraint." 

The  question,  whether  a  blockade  is  a  peril 
insured  against,  is  one  on  which  the  court  has 
entertained  great  doubts.  In  considering  it. the 
imixjrt  of  the  several  words  used  in  the  clause 
has  been  examined.  It  certainly  is  not  "an 
arrest,"  nor  is  it  "  a  detainment."  Each  of  thes^e 
terms  implies  possession  of  the  thing  by  the 
power  which  arrests  or  detains;  and  in  the  ca'^e 
of  a  blockade,  the  ves.scl  remains  in  the  posses- 
sion of  the  ma.ster.  But  the  court  does  not  un- 
derstand the  clause  as  requiring  a  concurrence 
of  the  three  terms,  in  order  to  constitute  the  peril 
described.  They  are  to  he  taken  severally;  and, 
if  a  blockade  be  a  "  restraint,"  the  insured  are 
protected  against  it,  although  it  be  neither  an 
"arrest"  nor  detainment." 

What,  then,  according  to  common  under- 
standing, is  the  meaning  of  the  term  "re- 
straint?" Does  it  imply  that  the  limitation,  re- 
striction, or  confinement,  must  be  implied  by 
those  who  are  in  possession  of  the  person  or 
thing  which  is  limited,  restricted,  or  confined; 
or  is  the  term  satisfied  by  a  restriction,  created 
by  the  application  of  external  force?  If,  for 
example,  a  town  be  besieged,  and  the  inhabi- 
tants  confined  within  its  walls  by  the  besieging 
army,  if  in  attempting  to  come  out,  they  are 
forced  back,  would  it  be  inaccurate  to  say  that 
they  are  restrained  within  those  limits?  The 
court  believes  it  would  not;  and,  if  it  would 
not,  then  with  equal  propriety  may  it  be 
♦said,  when  a  port  is  blockaded,  that  [♦1»0 
the  vessels  within  are  confined,  or  restrained 
from  coming  out.  The  blockading  force  is  not 
in  possession  of  the  vessels  inclosed  in  the  har- 
bor, but  it  acts  upon  and  restrains  them.  It  is 
a  rwf  major,  applied  directly  and  effectually  to 
them,  which  prevents  them  from  coming  out 
of  port.  This  appears  to  the  court  to  be,  in  cor 
rect  lan^age,  "  a  restraint'*  of  the  power  im 
posing  the  blockade,  and  when  a  vessel,  at- 
tempting to  come  out,  is  toirded  and  turncnl 
back,  this  restraining  force  is  practically  ap- 
plied to  such  ves.sel. 

Although  the  word,  as  usually  understoo<l. 
would  st*em  to  comprehend  the  case,  yet  tliis 
meaning  cannot  be  sustained,  if,  in  policies*,  il 
has  uniformly  received  a  different  construc- 
tion. The  form  of  this  contract  has  been  long 
settled ;  and  the  parties  enteried  into  it  without 
a  particular  consideration  of  its  tcnns.  Con- 
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sequeDtly,  no  received  construction  of  tliose 
terms  ouglit  to  be  varied. 

It  is,  however.  remarlcal)le  that  the  industri- 
ous researches  of  the  bar  have  not  produced  a 
single  case,  from  the  English  books,  in  wliich 
this  question  has  been  clearly  decided.  In  the 
case  of  Barker  v.  Blokes,  which  hius  been  cited 
and  relied  on  at  the  bar,  one  of  the  points  made 
by  the  counsel  for  the  underwriters  was.  that 
the  abandonment  was  not  made  in  time,  and 
the  court  was  of  that  opinion.  Although,  in 
this  case,  it  may  fairly  be  implied,  from  what 
was  said  by  the  judge,  that  a  mere  blockade  is 
not  a  peril  within  the  policy,  still  this  does  not 
appear  to  have  b(^en  considered,  either  at  the 
bar  or  by  the  bench,  as  the  direct  question  in 
the  cau.se.  nor  was  it  expressly  decided.  The 
191*]opinion  *of  the  court  was,  that  the  block- 
ade constituted  a  total  loss,  which  was  occa- 
sioned by  the  detention  of  the  vessel;  but  that 
the  abandonment  was  not  made  within  reason- 
able time  after  notice  of  that  total  loss.  In 
forming  this  opinion,  it  had  not  become  neces- 
fiar}'  to  inquire  whether  the  blockade,  uncon- 
nected with  the  detention,  was,  in  itself,  a 
peril  against  which  the  policy  provided.  The 
judgment  of  the  court  could  not  be,  in  the  most 
remote  degree,  influenced  by  the  result  of  this 
inquiry;  and,  consequently,  it  was  not  made 
with  that  exactness  of  investigation  which 
would  probably  ^have  been  employed,  had  the 
case  depended  on  it.  It  is  also  to  be  observed 
that  the  vessel  did  not  attempt  to  proceed  to- 
wards the  blockaded  port,  but  lay  in  Bristol 
when  the  abandonment  was  made.  The  block- 
ading squadron,  therefore,  did  not  act  directly 
on  the  vessel,  nor  apply  to  her  any  physical 
force.  It  is  not  certain  that  such  a  circufai- 
stance  mi^ht  not  have  materially  affected  the 
case.  This  court,  therefore,  does  not  consider 
the  question  as  positively  decided  in  Barker  v. 
Blakes. 

The  decisions  of  our  own  country  would  be 
greatly  respected,  were  they  uniform ;  but  they 
are  in  contradiction  to  each  other.  In  New 
York,  it  has  been  held,  that  a  blockade  is,  and 
in  Massachusetts,  that  it  is  not,  a  peril  within 
the  policy.  The  opinions  of  the  judges  of  both 
these  courts  are,  on  every  account,  entitled  to 
the  highest  consideration.  But  they  oppose 
each  other,  and  are  not  given  in  cases  precisely 
simUar  to  that  now  before  this  court.  The 
opinion  that  a  blockade  was  not  a  restraint  was 
held  by  the  courts  of  Massachusetts,  but  was 
192*]  expressed  by  the  *very  eminent  judge 
who  then  presided  in  that  court,  in  a  case  where 
the  vessel  was  not  conflncd  within  a  blockaded 
port  by  the  direct  and  immediate  application  of 
physical  force  to  the  vessel  herself. 

Believing  this  case  not  to  have  been  expressly 
decided,  the  court  has  inquired  how  far  it  ought 
to  be  influenced  by  its  analogy  to  principles 
which  have  been  settled. 

It  has  been  determined  in  England  that  if  the 
port  for  which  a  vessel  sails  be  shut  against  her 
by  the  government  of  the  place,  it  is  not  a  peril 
within  the  policy.  In  ITadkinson  v.  Robin- 
*/n.  a  vessel  bound  to  Naples  was  carried  into 
a  neis:hboring  port  by  the  master  in  consequence 
of  information  received  at  sea  that  the  port  of 
Naples  was  shut  against  English  vessels.  In  an 
action  against  the  underwriters  the  jury  found 
a  verdict  for  the  defendants,  and,  on  a  motion 
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for  a  new  trial,  the  court  said  **  a  loss  of  the 
voyage  to  warrant  the  insured  to  abandon  must 
be  occasioned  bjr  a  peril  acting  upon  the  subject- 
matter  of  the  msurance  immediately,  and  not 
circuitously,  as  in  the  present  case.  The  de- 
tention of  the  ship  at  a  neutral  port, to  avoid  the 
danger  of  entering  tlie  port  of  destination  can- 
not create  a  total  loss  within  the  policy,  be- 
cause it  does  not  arise  from  any  peril  insured 
against. ' 

It  will  not  be  denied  that  this  case  applies  in 
principle  to  the  case  of  a  vessel  whose  voyage 
is  broken  up  by  the  act  of  the  master  on  hear- 
ing that  his  port  of  destination  is  blockaded. 
The  peril  acts  directly  on  the  vessel  not  more  in 
the  one  case  than  in  the  other.  But  if.  in  at- 
tempting to  pass  the  blockading  *s<iuad-  [*10S 
ron,  the  vessel  be  stopped  and  turned  back,  the 
force  is  directly  applied  to  her,  and  does  act 
directly  and  not  circuitously. 

Without  contesting  or  admitting  the  reason- 
ableness of  the  opinion,  that  the  loss  of  the 
voyage  occasioned  by  the  detention  of  the  ship 
by  her  master  in  a  neutral  port  is  not  within 
the  policy,  it  may  well  be  denied  to  follow  as  & 
corollarv  from  it,  that  a  vessel  confined  in  port 
by  a  blockading  squadron,  and  actually  pre- 
vented by  that  squadron  from  coming  out,  doea 
not  sustain  the  loss  of  her  voyage  from  the  re- 
straint of  a  foreign  power,  which  is  a  peril  in- 
sured against. 

Lubbock  V.  Botceroft,  which  was  decided  at 
nifd  pniiM,  is  in  principle  no  more  than  the  case 
of  Jia<lkinson  v.  Robin^n.  Having  heard  that 
his  port  of  destination  wa**  blockaded  by  or  in 
possession  of  the  enemy,  the  master  stopped  in 
a  different  port,  and  the  insured  abandoned. 
The  loss  was  declared  to  be  produced  by  a  peril 
not  within  the  policy.  It  is  unnecessary  to  re- 
peat the  ob-servations  which  were  made  on  the 
case  of  Iladkin-son  v.  Bofmisfm. 

An  embargo  is  admitted  |o  be  a  peril  within 
the  policy.  But,  as  has  been  already  observed, 
the  sovereign  imposing  the  embargo  is  virtually 
in  possession  of  the  vessel,  and  may,  therefore, 
be  said  to  arrest  and  detain  her.  Yet,  in  fac*t, 
the  vessel  remains  in  the  actual  possession  of 
the  master  or  owner,  and  has  the  physical 
power  to  sail  out  and  proceed  on  her  voyage. 
The  application  of  force  is  not  more  direct  on  a 
veasel  stopped  in  port  by  an  embargo  than  on  a 
vessel  stopped  in  port  by  a  blockf^ing  squad- 
ron. The  danger  of  attempting  to  violate  a 
blockade  is  as  *great  as  the  danger  of  [*194 
attempting  to  violate  an  embargo.  The  voyage 
is  as  completely  broken  up  in  one  case,  as  in 
the  other,  and  m  both  the  loss  is  produced  by 
the  act  of  a  sovereign  power.  There  is  an 
much  reason  for  insuring  against  the  one  peril 
as  against  the  other ;  and  if  the  word  restraint 
does  not  neces-sarily  imply  possession  of  the 
thing  by  the  restraining  power,  it  must  be  con- 
strued to  comprehend  the  forcible  confinement 
of  a  ve.*Jsel  in  port,  and  the  forcible  prevention 
of  her  proceeding  on  her  voyage.  If  so,  the 
blockade  is  in  such  a  case  a  peril  within  the 
policj'. 

The  next  point  to  be  decided  is  the  unlawful- 
ness of  this  restraint. 

That  a  belligerent  may  lawfully  blockade  the 
port  of  his  enemy  is  admitted.  "  But  it  is  also 
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admitted  that  this  blcx^kade  does  not,  arcord- 
inj;:  to  moderD  usa^e,  extend  to  a  neutral  ves- 
sel, found  in  port,  nor  j)revent  her  coming  out 
with  the  cargo  which  was  on  board  when  the 
blockade  was  instituted.  If,  then,  such  a  ves- 
pel  be  restraine(i  from  proceeding  on  her  voyage 
by  the  blockading  squadron,  the  restraint  "is 
unlawful.  The  St.  Francis  de  Assise  was  so 
restrained,  and  her  case  is  within  the  policy. 

It  has  been  contended  that  it  was  the  duty  of 
the  neutral  master  to  show  to  the  visiting  ofhcer 
of  the  iK'lligerent  squadron  his  right  of  egress, 
by  showing  not  only  the  neutral  character  of 
his  ves.sel  and  cargo,  but  that  his  cargo  was 
taken  on  board  before  the  institution  of  the 
blockade. 

This  is  admitted;  and  it  is  believed  that  the 
bill  of  exceptions  shows  satisfactorily  that  these 
facts  were  proved  to  tlie  visiting  officer.  It  is 
105*]  stated  that  the  *veasel  and  cargo  were 
regularly  documented;  that  the  papers  were 
shown,  and  that  the  cargo  was  put  on  l)(>ard, 
and  the  ves«<el  had  actually  sailed  on  her  voy- 
age before  the  institution  of  the  blockade. 

There  is.  however,  a  material  fact  which  is 
not  stated  in  the  bill  of  exceptions  with  iwrfect 
clearness.  The  loss,  in  this  case,  is  technical, 
and  the  court  has  decided  that  such  loss  must 
continue  to  the  time  of  abandonment.*  It  is 
not  necessaiy  that  it  should  be  known  to  exist 
at  the  time  of  abandonment,  for  that  is  impos- 
sible; but  that  it  should  actually  exist ;  a  fact 


which  admits  of  affirmative  or  negative  proof 
at  the  trial  of  the  cause.     Upon  the  application 
of  this  principle  to  this  case,  much  diversity  of 
opinion  has  prevailed.    One  judge  is  of  opinion 
that  the  rule,  having  been  laid  down  in  a: case 
of  capture,  is  inapplicable  to  a  loss  sustained 
by  a  blockade.     Two  judges  are  of  opinion 
that  proof  of  the  existence  of  the  blockade  hav- 
ing been  made  by  the  plaintiflf,  his  case  is  com- 
plete; and  that  the  proof  that  it  was  raised  lie- 
fore  the  abandonment  ought  to  come  from  the 
other  side.     A  fourth  judge  is  of  opinion  that, 
connecting  with  the  principle  last  mention(?d. 
the  fact  stated  in  the  bill  of  exceptions  that  the 
abandonment  w^as  "in    due    and    reasonable 
time,"  it  must  be  taken  to  have  been  made  dur- 
in;^  the  existence  of  the  technical  loss.     Four 
judges,  therefore,  concur  in  the  opinion  that 
the  plaintiffs  are  entitled  to  recover;  but  as 
they  form  this  opinion  on  different  principles, 
nothing  but  the  case  itself  is  decided :  That  is, 
that  a  vessel  within  a  port  *blockaded  [*190 
after  the  commencement  of  her  voyage,  and 
prevented  from  proceeding  on  it,  sustains  a 
loss  by  a  peril  within  the  policy;  and  if  the 
vessel  so    prevented  be  a  neutral,  having  on 
board  a  neutral  cargo  received  before  the  in- 
stitution of  the  blockade,  the  restraint  is  unlaw- 
ful. 

Judgment  rerermdJ 

Cited- 3  Mason,  21 ;  Blatchf.  Pr.  19. 


1.— See  Rhlnelander  v.  The  Ins.  Co.  of  Pennsyl- 
vania. 4  Cranch.  29;  Marshall  v.  Delawnre  Ins.  Co., 
1(1.202;  Alexander  v.  The  Baltimore  Ins.  Co.,  Id. 
370. 

2.— On  the  question  of  blockade  three  thlnjrs  must 
be  prov<*d :  1st,  the  e.xisttjnce  of  an  actual  blockade ; 
2d,  the  knowledt^c  of  the  part;^';  and,  ;jd,  someact  ' 
of  violation,  either  b3'  Koinj?  m  or  by  coming' out 
with  a  cargo  laden  aft4;r  the  commencement  of 
blockade.    The  lletsey,  1  R(»b.  93. 

The  government  and  courts  of  the  United  States 
have  constantly  maintained  *Mhat  poi-ta  not  actu- 
ally blockaded  by  a  present,  adequate,  stationary 
fr»rce,  employed  by  the  power  which  attacks  thorn, 
shall  not  be  considered  as  shut  to  neutral  trade  in 
ait  ides  not  contrabiind  of  war;  that,  though  It  is 
usual  for  n  belligerent  tog;ive  notice  to  neutral  na- 
tions, when  he  intends  to  institute  a  blockade,  It  Is 
posKible  that  he  may  not  act  upon  his  intention  at 
all,  or  that  he  may  exec-ute  it  inaufliciently,  or  that 
he  may  discontinue  hin  blockade,  of  tvhich  It  is  not 
custf<mary  to  give  any  notice  ;  that  consequently, 
the  prestuice  of  the  blockading  force  is  the  natural 
criterion  by  which  the  neutral  is  enalded  to  »u*cer- 
tain  the  existence  «)f  the  blockade  at  any  given 
periofi,  in  like  manner  lus  the  actual  Investment  of 
a  besieged  place  Is  the  evidence  by  which'wedc^' 
cide  whether  the  siege,  which  may  be  commenced, 
raised,  nnommenced.  and  raised  again,  isccmtinued 
or  not ;  that  of  courw  a  mere  notification  to  a  neu- 
tral minister  shall  not  be  relied  upon  as  ntfeeting 
with  knowledge  of  the  actual  existence  of  the  [ 
blockade,  either  his  government  or  it<»  citizens; 
that  a  vess(*l  cleared  of  bound  to  a  blockaded  port, 
shall  not  be  considered  as  violating  In  any  manner 
the  blockade,  unless,  on  her  approach  towaixLs  such 
port,  .she  hhall  have  been  previously  warned  not  to 
enter  it;  that  this  view  of  the  law.  In  Itself 
197*]  ♦perfectly  corre<?t,  is  pecuilarlj'  Important 
to  naticms,  situated  at  a  great  distance  fn>ra  the 
belllger(»nt  parties,  and  therefore  incapable  of  ob- 
taining other  than  tanly  Information  of  the  actual 
state  of  their  ports;  that  whole  coasts  and  coun- 
tries shall  not  be  deciare<l  (for  they  can  ne\'er  be 
more  than  detjlared)  to  t^e  in  a  statt-  of  blockade, 
and  thus  the  right  of  blockade  converte<l  into  the 
means  of  extinguishing  the  trade  of  neutral  na- 
tions; and  lastly,  that  every  blockade  shall  be  Im- 
partial in  It4*  operation.  <)r,  in  other  words,  shall  not 
open  and  shut  for  the  convenience  of  the  party 
that  institutes  it,  and  at  the  same  time  repel  the 
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commerce  of  the  rest  of  the  world,  so  as  to  become 
the  (xiious  instrument  of  an  unjust  monopcily,  in- 
stead of  a  measure  of  honorable  war."  For  the 
conduct  of  the  government  in  this  respoct,  see  the 
documents  in  the  Api)endix  to  this  volume,  u«>te  I. 
The  decisiiais  of  the  courts  are  collected  In  Mr. 
Condy's  edition  of  Marshall  on  Insurance.  Vol.  I.,  p. 
SI,  note  3.  To  the  cases  there  cited,  add  the  follow- 
ing: Williams  V.  Smith,  2 Calnes'  Hep.:  1  Itadeliffe 
V.  The  United  Insurance  Company,  7  Johns.  Hep. 
38. 

In  the  case  of  Fitzslmmons  v.  The  Newport  In- 
surance Company,  (4  Cninch,  185,  198),  it  was  laid 
down  by  this  court,  that  the  18th  article  of  the  trea- 
ty of  1794,  between  the  United  States  and  Great 
J)rit4iln,  seems  to  be  a  correct  exposition  of  the  law 
of  nations,  and  is  admitted  by  the  parties  to  the 
treat.\',  as  between  themselves,  to  be  a  corre<!t  ex- 
positi<m  of  the  law,  or  to  constitute  a  rule  in  that 
place  of  it.  **  Neither  the  law  of  nations  nor  the 
tivaty  admits  of  the  condemnathm  of  a  neuti^il 
vctisel  for  the  intention  to  enter  a  Idockaded  i>ort, 
unconnected  with  any  fact.  Sailing  for  a  bhx*k- 
aded  port,  knowing  it  to  be  blockaded,  has  l>eon  in 
some  English  cas(*s  construed  Into  an  atteinpt  to 
enter  that  port,  and  has  therefore  been  mljuilfred 
a  breach  of  the  blrx^kade  from  the  departure  of  the 
vess<5l.  Without  giving  any  opinion  on  that  point. 
it  may  be  observed,  that  in  such  cases,  the  fact  of 
sailing  is  coupled  with  the  intention,  and  the  st^n- 
tene(»  of  condemnation  is  founded  on  an  actual 
breach  of  blockade."  ♦''It  Is  imT>ossible  tot*10» 
read  that  instrument  (the  treaty)  without  t>ercelv- 
ing  a  clear  intention  In  the  parties  to  it,  that  alter 
notice  of  the  blockade  an  attempt  to  enter  ihe 
port,  must  be  made  In  order  to  subject  the  vessel 
to  confiscation.  Hy  the  language  of  the  treaty  it 
would  appear  that  a  second  attempt  to  enter  the 
port  must  be  made  in  order  to  subject  the  Vi»ss«*l 
tr)  c(mfiseatIon."  **  It  Is  agreed, "  says  that  Instru- 
ment, *' that  every  vessel  so  oireumstanced  "  (that 
is,  every  vessel  sailing  for  the  blockaded  iH>rt, 
without  knowledge  of  the  blockade)  **  may  be 
turned  away  from  such  port  or  place,  but  she  shall 
not  bo  detiiined,  nor  her  cargo,  if  not  oontrRband, 
l)e  t;onfiscated,  unless  after  notice  she  shall  agniit 
attempt  to  enter." 

As  to  violating  a  blockade  by  coming  out  with  a 
ear^ro.  the  time  of  shipment  is  very  mat4'rlHl,  for 
although  it  might  be  hard  to  refuse  a  neutral  lib<*r- 
ty  to  retire  with  a  cargo  already  laden,  and  by  that 
act  already  become  neutral  proj>erty ;   yet,  after 
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200*]  *[COMMON   LAW.] 

SHEPHERD  ET  AL. 

V. 

HAMPTON. 


Tn  an  action  by  the  vendee  for  the  breach  of  a 
contract  of  sjale  by  the  vendor,  in  not  delivering 
the  Hrtlcle.  the  measure  of  dnniayes  is  the  price  of 
the  article  at  the  time  of  the  broach  of  the  con- 
tract, and  not  at  any  subsequent  period. 

(^ugre.  How  far  this  rule  applies  to  a  case  where 
a«i\jinces  of  monev  have  been  made  by  the  pur- 
chd«?r  under  the  contract . 

p  RROR  to  the  District  Court  of  Louisiana. 

The  plaintiffs  filed  their  petition  or  libel  in 
the  court  below,  stating,  that  on  the  12th  day 
of  December,  1814,  they  entered  into  a  con- 
tract with  the  defendant  for  the  purcha.se  of 
HK).000  pounds  weight  of  cotton,  to  be  deliv- 
ered by  the  defendant  to  the  plaintiffs  on  or 
before  the  loth  day  of  February,  ensuing  the 
(late  of  said  contract,  the  said  cotton  to  be  of 
prime  qualitj',  and  in  good  order,  and  for  which 
the  plaintiffs  stipulated  to  pay  at  the  rate  of 
ten  cents  per  French  pound ;  and  in  case  the 
pric«  of  cotton,  at  the  time  of  delivery,  should 
exceed  the  al)ove  limited  price,  then  the  peti- 
tioners were  to  allow  the  common  market  price 
on  o<},(XX)  pounds  of  said  cotton;  and  alleging 
a  breach  of  the  agreement  on  the  part  of  the 
defendant  in  not  delivering  the  cotton,  &c. 


The  case  agreed  stated  the  contract  as  set 
forth  in  the  petition,  and  that  49,108  pounds  of 
cotton  were  delivered  by  the  defendant  under 
the  contract  about  the  time  mentioned  therein, 
to  wit,  on  the  15th  day  ♦of  February,  r*201 
1815,  when  the  highest  market  price  of  cotton 
at  New  Orleans  was  12  cents  per  pound ;  that 
the  defendant  refused  to  deliver  the  remaining 
50,892  pounds  of  cotton;  that  for  some  days 
after  the  said  15th  day  of  February,  1815.  the 
price  of  cotton  remained  stationary  at  about  12 
cents;  that  it  then  began  to  rise,  and  continued 
gradually  to  rise  until  the  commencement  of 
this  suit,  when  the  market  price  was  30  cents 
per  pound,  and  that  the  phiintiffs  frequently 
called  upon  and  demanded  of  the  defendant 
the  execution  of  said  contract  between  the  said 
loth  day  of  February,  1815,  and  the  time  of 
bringing  the  present  suit,  and  were  ready  and 
offered  to  comply  with  all  the  stipulations  on 
their  part,  which  was  refused  by  the  defendant. 

Upon  this  state  of  the  case  the  defendant  con- 
tended, that  the  rule  of  damages  for  the  breach 
of  the  contract  must  be  the  market  price  of 
cotton  on  the  day  the  contract  ought  to  have 
been  executed. 

The  plaintiffs  contended,  that  they  were  en- 
titled to  the  difference  between  the  price  stipu- 
lated and  the  highest  market  price  up  to  the 
rendition  of  the  judgment. 

It  was  agreed,  that  if  the  court  should  be  of 
opinion  that  the  law  is  with  the  defendant,  then 


the  commencement  of  a  blockade,  a  neutral  cannot ' 
be  allowed  to  interpose  in  any  way  to  assist  the 
e.Tp<>rtationof  the  property  of  the  enemy.  After 
the  oommenoenient  of  the  blockade,  a  neutral  is  no 
loii>^er  at  liberty  to  make  any  purchase  in  that 
rH)ri.  The  IJet«ey,  I  Rob.  08;  The  Frederick  Molke, 
M.7i;  The  Neptunus,  Id.  170.  A  neutral  ship  de- 
{tiirtinsr  can  only  take  away  a  carg-o  Intna  fide  pur- 
chased and  delivered  t)cfore  the  commenueioent  of  i 
the  blockade ;  if  she  afterwards  take  on  board  a 
cir/t),  it  Isa  violation  of  the  block  ide.  The  Vrow 
Juclith.  Id.  1  Rob.  150 ;  the  Holla,  6  Rob.  364.  Where 
a  *hip  was  transferred  from  one  neutral  merchant 
to  aauther  in  a  bloclcaded  port,  and  sailed  out  in 
brtllH-Ht,  she  was  determined  not  to  have  violated 
the  blockade.  The  Pot*^lara,  i  Rob.  89  ;  The  Juff- 
row  Maria  Schnedor,  lb.  note  a.  But  a  ship 
vrhich  had  been  purchased  by  a  neiitinil  of  the 
enemy  in  a  blockaded  port,  and  sailed  tri»m  thence 
•>n  a  voyagre  t<>  the  neutral  couatrj'.  wan  held  liable 
lo  eoaaemnation.  The  General  Hamilton,  6  Rob. 
<il.  And  where  the  vessel  was  captured  on  a  voy- 
atrt'  to  the  blockaded  port,  in  balUist,  6hc  havini; 
:<iiiled  for  the  purpo.se  of  bringrinK  away  goods 
which  had  l>ecome  the  property  or  neutral  mer- 
chants before  the  date  of  the  blockade,  she 
was  lield  liabie  to  condemnation.  The  rule  of 
19»*]  •blockade  permits  an  egress  to  ships  inno- 
cently in  the  port  before  the  restriction  was  im- 
p'>!»ea,  and  even  with  carg'oes.  If  previously  laden ; 
but  Id  the  case  of  ing'ress,  there  is  not  the  .same  rea- 
>**Q  for  indulg'ence ;  there  can  be  no  surprise  upon 
'he  parties,  and,  therefore,  nothin><r  short  of  a 
p'l}  iJcal  nece»»ity  id  admitted  as  an  adequate  ex- 


cuse for  making  the  attempt  of  entry.  The  Comet, 
Edwards,  32.  A  maritime  blockade  is  not  violated 
by  sending  goods  to  the  blockaded  port,  or  by 
brinffing  them  from  the  same,  through  the  interior 
canal  navigation  of  the  country.  A  mere  maritime 
blockade,  effected  by  a  force  operating  only  at  sea, 
can  have  no  operation  upon  the  interior  communi- 
cations of  the  port.  The  Ocean,  3  Rob.  297 ;  The 
Siert,  4  Rob.  05.  But  goods  shipped  in  a  river,  hav- 
ing been  previously  sent  in  lighters  along  the  coast 
from  the  blockaded  port,  and  under  charter-party 
with  the  ship  proceeding  also  from  the  blockadea 

f>ort  in  ballast  to  take  them  on  board,  were  hold 
iable  to  confiscation.  The  Maria,  6  Rob.  201.  The 
penalty  for  a  breach  of  blockade  is  remitted  by  the 
raisinu:  of  the  blockade  between  the  time  of  sailing 
from  the  port  and  the  capture.  When  the  block- 
ade is  raised,  a  veil  is  thrown  over  everything  that 
has  been  done,  and  the  vessel  is  no  longer  taken  in 
fMicto.  The  delictum  completed  at  one  period  is  by 
subsequent  events  entirely  done  away.  The  Li- 
sette,  tf  Rob.  387.  A  neutral  ship  coming  out  of  a 
bloclcaded  port  in  consequence  of  a  rumor  that 
hostilities  were  likely  to  take  place  between  the 
enemy  and  the  country  to  which  the  ship  belongs 
is  not  liabie  to  condemnation,  though  laden  with 
a  cargo,  wnere  the  regulations  of  the  enemy  would 
not  periHIt  a  departure  in  balhist.  The  Drel  V^rlen- 
den,  Dodson,  269.  But  the  danger  of  seizure  and 
confiscation  by  the  enemy  mui^t  be  immediate  and 
pressing.  The  mere  apprehension  of  possible  and 
remote  danger  will  not  Justify  bringing  a  can 
out  of  a  blockaded  port.  The  Wasser  Hundt, 
270,  note. 


NoTK.— On  the  failure  of  the  seller  to  deliver  the 
jfiKids  called  for  by  the  contract,  the  buyer  is  en- 
titled to  receive  the  di^erence  between  the  con- 
tract price  and  the  market  price  at  the  place  of  de- 
livery.   Halsey  v.  Hurd,  8  McLean,  103. 

If  the  market  price  at  the  place  of  delivery  was 
A-  low,  or  lower  than  the  price  agreed  to  l>e  paid  in 
the  contract,  the  piaintiff  will  be  entitled  to  no 
diiuiages.    Baraara  v.  Conger,  6  McLean,  497. 

In  an  action  at  law  by  the  vendee,  against  the 
vendor,  for  a  breach  of  the  contract,  in  not  dellver- 
ui(f  the  thing  sold,  the  proper  measure  of  damages 
in  the  prioe  of  the  thing  sold  at  the  time  of  the 
bretich.    Hopkins  v.  Lee,  6  Wheat.  10». 

The  rule  applies  to  the  sale  of  real  as  well  as  per- 
sonal property,    lb, 

^Vheat.  8.  U.  S..  Book  4. 


When  contracts  for  the  sale  bt  chattels  are  broken 
by  the  vendor  failing  to  deliver  the  property  ac- 
cording to  the  terms  of  the  agreement,  it  seems  to 
be  wellsettled  that  as  a  general  rule  the  measure  of 
damages  is  the  difference  between  the  contract 

f»rice  and  the  value  of  the  article  at  the  time  when 
t  should  be  delivered,  upon  the  ground  that  this  is 
the  plaintiff's  real  loss,  and  that  with  this  sum  he 
can  go  into  the  market  and  supply  himself  with 
the  same  article  from  another  vendor,  and  it  fol- 
lows from  this  rule,  that^  if  at  the  time  fixed  for 
delivery  the  article  has  fallen  in  value,  the  vendee 
having  lost  nothing  can  recover  nothing.  Sedg- 
wick on  the  Measure  of  Damages,  260. 

But  when  the  purchaser  has  paid  the  price  in  ad- 
vance, or  has  otherwise,  as  in  the  loan  of  stocks. 
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judgment  should  be  entered  for  the  plaintiffs 
for  the  sum  of  $100  damages;  but  if  the  court 
should  be  of  opinion  that  the  law  was  with  the 
plaintiffs,  then  judgment  should  be  entered  for 
the  plaintiffs  for  the  difference  between  ten 
cents,  the  stipulated  price,  and  thirty  cents  per 
pound,  the  present  market  price  on  the  said 
5502*]  *50,892  pounds  of  cotton,  amounting 
to  $10,178.40. 

The  cause  was  heard,  according  to  the  prac- 
tice in  the  state  of  Louisiana,  by  the  court  be- 
low, on  the  case  agreed,  neither  party  demand- 
203*]  -ing  a  jury.*    Whereupon,  *after  argu- 

1.— Louisiana,  being  a  French  colony,  was  original- 
ly governed  by  the  custom  of  Paris,  and  such  royal 
ordinances  as  were  applicable.  In  August,  1760, 
when  Louisiana  passed  under  the  dominion  of 
Spain,  the  Spanish  Governor,  O'Reilly,  published  a 
collection,  or  rather,  an  abstract  oi  tne  adminis- 
trative regulations  adopted  in  the  Spanish  colonies, 
and  a  few  leading  principles  contained  in  the 
Spanish  laws,  referring  for  further  elucidations 
totbetejct  in  the  Partidas,  the  Kecopolacion  of 
the  Indies,  Ac.  but  at  the  same  time,  retaining  in 
full  force,  until  further  orders  (which  have  never 
been  given),  the  French  laws  such  as  they  were  at 
the  time  Spain  took  possession  of  the  country.  In 
the  meantime,  the  aaminlstration  of  Justice  being 
chiefly  in  the  hands  of  Frenchmen  (except  in  the 
city  of  New  Orleans),  they  continued  to  be  gov- 
erned altogether  by  the  French  laws,  save  only  in 
oases  where  the  few  rules  contained  verbatim  in 
O'Reilly's  ordinance  positively  applied.  Things 
remained  in  this  situation  until  the'government  of 
the  United  States  took  possession  of  the  province 
in  1808,  when  tbe  Increasing  commeroe  of  New  Or- 
leans brought  into  action  the  whole  body  of  the 
Spanish  laws,  and  especially  the  laws  of  Toro  and 
the  ordinance  of  Bin)oa,  which  last  is  regarded  as 
tbe  text  law  in  commercial  matters.  Everything 
in  the  ancient  laws  repugnant  to  tbe  constitution 
of  the  United  States  was  taken  away,  and  all  other 
subsisting  laws  were  confirmed  by  the  act  of  Con- 


ment,  judgment  was  entered  up  for  the  plaint- 
iff for  the  sum  of  |100  damages,  with  co8t«, 
and  the  cause  was  brought  by  writ  of  error  to 
this  court. 

Mr.  Winder,  for  the  plaintiffs,  contended,  that 
they  were  entitled  to  recover  the  difference  be- 
tween the  stipulated  price  of  the  cotton  and  the 
highest  market  price  at  any  time  after  the  con- 
tract was  made,  up  to  the  rendition  of  the 
judgment.  He  cited,  the  authorities  in  the 
margin.* 

No  counsel  appeared  to  argue  the  cause  on 
the  other  side. 

gress  of  the  26th  of  March,  180i,  ch.  391 :  which  also 
gave  the  right  of  trial  by  Jury  in  all  criminal  cases 
of  a  capital  nature,  and  in  all  civil  and  criminal 
cases,  if  required  by  either  of  the  parties.  In  1808, 
the  civil  codo  was  adopted,  which  is  principally  a 
transcript  of  the  Ck>de  Napoleon,  or  civil  code  of 
France.  Where  that  is  ulent,  its  omissions  are 
supplied  by  a  resort  to  principles  derived  from  the 
Roman  law,  and  the  codes  founded  on  it,  includ- 
ing the  laws  of  Spain,  France,  and  the  commen- 
taries upon  them.  The  works  of  elementary 
writers,  and  the  English  and  American  reporters 
are  cited  in  the  couris.  not  as  binding  authority, 
but  as  tbe  opinions  of  learned  men  entitled  to  le- 
spect  and  attention.  A  regular  series  of  reports  of 
the  decisienB  of  the  Supreme  Court  of  the  state  is 
published  by  Mr.  Martin,  one  of  the  Judges.  A 
civil  suit  is  commenced  by  a  petition  or  libel  set- 
ting forth  briefly  the  nature  of  tbe  demand,  to 
which  tbe  defendant  answers ;  and  the  cause  is  set 
down  for  hearing  without  any  special  or  dilatory 

E leadings.  The  trial  is  by  Jury,  only  when  required 
y  either  of  the  parUee. 

2.~Bus8ey  V.  Donaldson,  i.Dall.  806;  Douglas  et 
al.  V.  M'Alllster,  9  Cranch,  208 ;  Nelaon  et  ai.  v. 
Morgan,  2  Martin's  New  Orleans  Kep.  256;  Colt  v. 
Lansing,  2  Oednes'  Cases,  216;  Shepherd  v.  John- 
son, 2  KaaU  211 ;  Fisher  v.  Prince,  3  Burr,  1863  ;Whit- 
tenv.  Fuller,  2  W.  Bl.  902. 


been  deprived  of  the  use  of  his  property,  a  doubt 
exists  whether  the  purchaser  is  limited  to  the  value 
of  the  article  at  the  time  of  delivery  or  shall  have 
the  advantage  of  any  rise  In  the  market  value  of 
the  article  which  may  have  taken  place  up  to  the 
time  of  trial,  and  different  and  conflicting  decisions 
have,  on  this  point,  been  made.  In  England  and 
in  New  York  the  latt«r  rule  Is  laid  down,  on  tbe 
ground  that  the  purchaser,  having  been  deprived 
of  the  use  of  his  properiv,  is  entitled  to  the  best 
price  be  could  have  obtained  up  to  the  time  of  the 
settlement  of  the  question  for  the  article,  the  de- 
livery of  which  has  not  been  made  according  to  the 
vendor's  agreement.  Sedgwick  on  Meas.  of  Dam  .200. 

In  Dutch  V.  Wai-ren  (2  Burr.  1010,  1  Stra.  406), 
wheri'  plaintiff  had  paid  £262 10,  for  five  shares  of 
stock  to  be  delivered  when  the  books  were  opened, 
at  which  time  the  value  of  the  stock  was  only  £176, 
this  latter  sum  was  held  the  measure  of  recovery, 
and  the  plaintiff  only  recovered  that  sum.  But  this 
action  being  In  form  for  money  had  and  received 
has  been  held  in  New  York  to  decide  nothing  on 
the  rule  of  damages  where  the  action  is  not  for 
.money  bad  and  received,  but  is  brought  for  breach 
of  the  contract.    Clark  v.  Finney,  7  Cow.  681, 689. 

In  Shepherd  v.  Johnson  (2  East,  211).  and  in 
Donner  v.  Back  (1  Starkie,  818),  tbe  price  of  the 
stock,  on  tbe  day  pf  tbe  trial,  it  having  risen, 
was  held  the  true  rule  of  damages.  In  McArthur 
V.  Seaforth  (2  Taunt.  257),  the  same  principle  was 
laid  down.  Also  in  Harrison  v.  Harrison  (1  Car.  & 
P.  412 ;  11  Eng.  Com.  L.  R.  436.) 

In  an  action  to  recover  damages  for  the  breach  of 
an  executory  contract  to  deliver  a  certain  ouantity 
of  tallow  in  all  December,  it  was  held  that  the  price 
on  3l8t  December  should  regulate  the  verdict. 
Leigh  V.  Patterson,  8  Taunt.  540 ;  S.  C.  2  Moore,  588. 
The  principle  of  this  case  was  in  a  more  recent  de- 
cision in  which  the  distinction  between  contracts 
altogether  executory  and  those  where  payment  has 
been  made  Is  clearly  taken.  An  action  was  brought 
for  non-performanance  of  contract  for  dellverv  of 
bacon,  and  the  Jury  were  directed  to  calculate 
damages  according  to  the  price  of  the  bacon  on  the 

870 


day  of  the  execution  of  the  writ  of  Inquiry,  and 
that  the  difference  between  that  and  the  contract 
price  was  the  measure  of  damages.  On  a  rule  nm 
to  set  this  Inquisition  aside,  tbe  court  said  that  the 
cases  of  Shepherd  v.  Johnson  and  McArthur  v. 
Seaforth  did  not  apply,  and  held  that  the  damages 
should  t>e  calculated  according  to  the  price  of  tbe 
bacon  at  or  about  the  day  when  tbe  goods  ought  to 
have  been  delivered,  on  tbe  ground  that  the  plaint- 
iff here  had  tbe  money  in  his  possesion,  and  might 
have  purchased  other  bacon  of  tbe  like  quality  the 
very  day  after  the  contract  was  broken,  and  if  be 
sustained  any  loss  by  neglecting  to  do  so,  it  was  his 
own  fault.    Gainsford  v.  Carroll,  2  B.  &  Cress.  634. 

The  principle  of  the  English  cases  has  been  fol- 
lowed, in  New  York.  Cortelyou  v.  Lansing,  i 
Caines'  Cas.  S00.>  In  a  suit  in  a  contract  to  deliver 

foods,  which  have  been  paid  for,  the  measure  of 
amages  is  the  highest  price  at  any  time  between 
the  period  fixed  by  tbe  contract  for  delivery  and 
tbe  day  of  trial.  West  v.  Wentworth.  3  Cow.  «2 ; 
Clark  V.  Finney,  7  Cow.  681. 

Where  the  contract  price  has  not  been  paid  or  no 
money  advanced  by  the  vendee,  the  true  measuic* 
of  damages  is  the  difference  between  the  con- 
tract price  and  the  value  at  the  time  the  article 
should  have  been  delivered.  Dey  v.  Dox,  9  Wend. 
120 ;  Davis  v.  Shields,  24  Wend.  322.  This  latter  cube 
was  reversed  in  error,  26  Wend.  341.  on  a  question 
growing  out  of  the  statute  of  fraud ;  but  the  mile 
of  damages  was  not  touched. 

In  tbe  other  courts  of  the  Union,  the  decision!^ 
while  agreeing  upon  the  general  rule  that  in  a  suit 
by  vendee  for  a  breach  of  contract  on  the  part 
of  vendor,  for  not  delivering  goods  sold,  the 
measure  of  damages  is  the  price  of  the  article  at  tbe 
time  of  the  breach,  are  not  harmonious  aa  to 
whether  the  payment  of  the  price  alters  the  rule 
and  gives  plaintiff  a  right  to  greater  damage.  Sedg. 
on  Meaa.  of  Dams.  267 ;  Graj'  v.  Pre«*t  of  P.  Bank,  :i 
Mass.  364 :  Swift  v.  Barnes,  16  Pick.  194 ;  Shaw  \\ 
Nudd,  8  Pick.  9;  Quarles  v.  George,  28  Pick.  40u: 
Gilpins  V.  Consequa,  Peters  C.  C.  K.  85. 

In  Conneticut,  where  a  man  contracts  to  deliver 
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204*]  ♦MAB8HALL,  Ch.  J,,  delivered  the 
opinion  of  the  court:  The  only  question  is, 
whether  the  price  of  the  article  at  the  time  of 
the  breach  of  the  contract,  or  at  any  subsequent 
time  before  suit  brought,  constitutes  the 
proper  rule  of  damages  in  this  case.  The 
unanimous  opinion  of  the  court  is,  that  the 
pnce  of  the  article  at  the  time  it  was  to  be  de- 
livered is  the  measure  of  damages.  For  my- 
self only,  I  can  say  that  I  should  not  think  the 
rule  would  apply  to  a  case  where  advances  of 
money  had  been  made  by  the  purchaser  under 
the  contract ;  but  I  am  not  aware  what  would 
be  the  opinion  of  the  court  in  such  a  case. 

Judffment  affirmed. 
Cited— 2  Cmnch,  C.  C.  208. 


[common  law.] 
PATTON  V.  NICHOLSON. 

One  citizen  of  the  United  States  has  no  ri^bt  to 

Jurchase  of ,  or  sell  to,  another,  a  license  or  pass 
rom  the  public  enemy,  to  be  used  on  board  an 
American  vessel. 

ERROR  to  the  Circuit  Court  of  the  District 
of  Columbia  for  the  county  of  Alexandria. 
The  plaintiff  in  error  declared  in  (umimpni 
for  that  the  defendant,  &c.,  was  indebted  to 
the  plaintiff  in  the  sum  of  $750  for  a  certain 
205*]  document  or  paper  ^called  a  Sawyer's 
License  bv  the  plaintiff,  &c.,  sold  and  delivered 
to  the  defendant,  &c.,  and  beins  so  indebted, 
the  defendant,  &c.,  afterwards,  &c.,  promised, 


Ac.  Plea,  nan  asmmpnt.  Evidence  was  of- 
fered to  the  jury  to  show  that  both  parties 
were  citizens  of  the  United  States,  and  that  the 
license  in  question  was  sold  by  the  plaintiff  to 
the  defendant  in  Alexandria,  to  be  used  for  the 
protection  of  the  schooner  Brothers,  an  Ameri- 
can vessel,  during  the  late  war,  against  enemy's 
vessels,  on  a  voyage  from  Alexandria  to  bt. 
Bartholomews,  to  be  cleared  out  for  Porto 
Rico.    The  license  was  as  follows: 

"  Copy  of  a  letter  from  His  Excellency  II. 
Sawyer,  His  Britannic  Majesty's  Vice- Admiral 
on  the  Halifax  station,  to  His  Excellency  the 
Chevalier  de  Onis,  His  Catholic  Maiesty  s  En- 
voy Extraordinary,  and  Minister  Plenipoten- 
tiary near  the  United  States  of  America. 

His  Majesty's  ship  Centurion  at  Halifax,  > 
the  10th  of  August,  1812.  ) 

Mtcellent  Sir  : 

I  have  the  honor  to  acknowledge  the  receipt 
of  your  excellency's  letter  of  the  26th  ultimo, 
ana  have  fully  considered  the  subject  of  it,  as 
being  of  the  greatest  importance  to  the  best 
interests  of  Great  Britain,  and  those  of  His 
Catholic  Majesty,  Ferdinand  VII.  and  his  faith- 
ful subjects;  and  in  reply,  I  have  great  satis- 
faction in  informing  your  excellency  that  I  will 
give  directions  to  the  commanders  of  His  Maies- 

Z'  's  squadron  on  this  station  not  to  molest 
tnerican  'vessels,  or  others  under  neu-  [*200 
tral  flags,  unarmed  and  laden  with  flour  and 
other  dry  provisions,  bona  fids  boimd  to 
Portuguese  and  Spanish  ports,  whose  papers 
shall  he  accompanied  with  a  certifled  copy  of 
this  letter  from  your  excellency,  with  your  seal 
affixed  or  imprinted  thereon,  which  I  doubt 
not  will  be  respected  by  all. 
I  beg  leave  to  assure  your  excellency  of  the 


any  article,  besides  money,  and  falls  to  do  it,  the 
rule  of  damages  is  the  value  of  the  article  at  the 
time  and  place  of  delivery,  and  the  Interest  for  the 
delay.  Bush  v.  Canfleld,  2  Conn.  486 ;  Wells  v.  Aber> 
netfay,  ft  Conn.  223B ;  West  v.  Pritchard,  19  Conn.  218 ; 
Clark  V.  Ploney,  7  Cow.  681.  But  to  tbl8  «renoral 
rale  an  exception  has  been  made,  where  the  price 
of  the  goods  is  paid  in  advance,  and  the  vendor  sub- 
sequently refuses  to  deliver  them,  the  purchaser  is 
not  confined  to  their  value  at  the  time  when  they 
should  have  been  delivered,  but  if  the  goods  have 
risen  in  value,  he  may  recover  the  value  at  the  time 
of  the  trial,  but  if  they  have  fallen  after  the  con- 
tract be  can  recover  only  their  value  at  the  time  of 
the  demand.  In  a  case  where  they  were  to  be  deliv- 
ered when  ordered.  West  v.  Pritcoard,  19  Conn.  212. 

In  Smetburst  v.  Woolston,  6  Watts  &  Serg.  (Pa.) 
any  dilfeienoe  resulting  from  the  payment  of  the 
price  was  dtstlnutiy  rejected. 

8cdgwick,  In  his  work  on  damages,  says  (p.  278) : 
**  In  this  perplexing  conflict  of  opinion  I  am  admon- 
ished to  refrain  from  any  dogmatical  declaration 
of  the  existing  rule ;  and  this  especially  as  it  ciinnot 
be  denied  that  some  doubt  has  been  thrown  on  the 
entire  subject  by  a  late  decision  of  the  Court  of 
Exchequer  in  England.  Startup  v.  Cortazzi,  2  Cr. 
Mees.  ft  Boscoe,  lo6. 

Where  the  price  of  goods  purchased  has  been  paid 
in  advance,  a  distinction  has  bern  made  in  some 
cases,  and  it  has  been  held  that  if  the  vendee  brings 
his  suit  within  a  reasonable  time,  he  may  recover 
according  to  the  highest  price  in  the  market,  at 
any  time  between  the  period  fixed  for  delivery 
and  the  day  of  trial.  Story  on  Sales,  sec.  412,  note  2 ; 
Clark  V.  Pinney,  7  Cow.  681 :  West  v.  Pritchard,  19 
Conn.  212;  Calort  v.  Mol^dden,  13  Texas,  824;  Han- 
don  V.  Barton,  4  Texas,  289;  Davis  v.  Shield,  24 
Wend.  as.  Especially  where  the  articles  are  in- 
tended by  the  vendee  for  the  proposes  of  trade. 
Clark  V.  Pioney,  7  Cow.  681.  See  also  Williamson 
V.  Dillon,  1  Harr.  ft  Gill.  444;  Shepherd  v.  Hamp- 
ton, 3  Wheat.  SOO,  204 ;  West  v.  Wentworth,  8  Cow. 
ifi ;  Snydam  v.  Jones,  8  Sandf .  689.    In  other  oases 
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this  distinction  has  been  disregarded,  and  the  value  . 
of  the  property  at  the  time  and  place  of  delivery 
has  been  taken  as  the  measure  of  damages  without 
reference  t6  the  previous  payment  of  the  price. 
See  Smith  v.Dunlap,  12  Illinois,  184 :  Wells  v.  Aber- 
nethy,  6  Conn.  222;  Senethurst  v.  Woolson,  5  Watts 
ft  S.  i06 :  Startup  v.  Cortazsl,  2  Cromp.  Mees.  ft  R. 
166 ;  Sargent  v.  Frank.  Ins.  Co.,  8  Pick.  90 ;  Bush  v. 
Cunfleld,  2  Conn.  486 ;  Vance  v.  Toume,  18  Louis. 
225 :  Swift  v.  Barnes,  16  Pick,  194 ;  Gray  v.  Port.  Bk., 
8  Mass.  864. 

Chancellor  Kent,  speaking  of  the  above  dis- 
tinction, in  note  to  2  Kent,  Comm.  480,  says ;  **  I  do 
not  regard  the  distinction  above  alluded  to  as  well 
founded  or  supported.  It  is  disregarded  or  re- 
jected by  some  of  the  best  authorities  cited.  The 
true  rule  of  damages  is  the  value  of  the  articles  at 
the  time  of  the  breach,  or  when  it  ought  to  have 
been  delivered.  This  is  the  plain,  stable,  and  Just 
rule  within  the  contract  of  the  parties."  In  Shaw  v. 
Nedd,  8  Pick.  13, 14,  Parker,  C.  J.,  says:  '*  As  to 
bringing  down  the  damages  to  the  time  of  trial, 
that  would  be  so  fluctuating  and  uncertain,  it  can- 
not be  a  good  rule."  This  distinction  is  discurocd 
by  Shaw,  C.  J.,  in  Parks  v.  Boston  (16  Pick,  206, 206), 
and  he  comes  to  the  same  conclusion.  In  Worthen 
V.  Wilmot  (80  Verm.  666.  667),  Justice  Aldis,  de- 
livering the  judgment  oi:  the  court,  discusses  the 
same  distinction,  but  does  not  decide  upon  its 
validity,  holding  that  the  payment  of  a  small  sum 
as  earnest,  and  that  repaid  before  a  tender  of  the 
balance,  is  not  such  a  payment  In  advance  as  would 
bring  the  case  within  the  rule,  even  if  it  were  a 
sound  one. 

See  also  further  on  this  subject,  Dana  v.  Fiedler, 
12  N.  Y.  40 ;  Booth  v.  Powers,  66  N.  Y.  22,  28,  note ; 
Baker  v.  Drake,  63  N.  Y.  211 ;  Cohen  v.  Piatt,  09  N. 
Y.  348.  In  Baker  v.  Drake  (68  N.  Y.  223),  the  distinc- 
tion above  stated  is  thus  referred  to  by  the  court : 
''It  cannot  be  disputed  that  this  distinction,  though 
questioned  by  high  authority,  has  long  been  a'^ted 
upon  in  this  state  in  respect  to  contracts  for  the 
sale  and  delivery  of  goods." 
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high  consideration  with  which  I  have  the  honor 
to  oe  your  excellency's  most  obedient  humble 
servant, 

(Signed)  H.  Sawyer, 

Vice- Admiral. 
His  Excellencj], 
Don  Luis  de  Onis  Gonzalez  Lopez  y  Vara, 
His  Catholic  Majesty's  Envoy  Extraordinary, 
and  Minister  Plenipotentiary  to    the   United 
States,  &c.,  &c.,  &c. 

Philadelphia." 

The  court  below,  upon  this  evidence,  charged 
the  jury,  that  on  the  evidence  so  offered,  if 
believed  by  the  jury,  they  ought  to  find  a 
verdict  for  the  defendant.  To  which  charge 
the  plaintiff  excepted.  A  verdict  was  taken, 
and  judgment  rendered  for  the  defendant; 
whereupon  the  cause  was  brought  to  this  court 
by  writ  of  error. 

Mr.  Sitaim,  for  the  plaintiff,  cited  CooUdge  v. 
Iiiglce  (13  Mass.  Rep.,  26),  to  show  that  an  ac- 
tion might  be  maintained  upon  the  sale  of 
such  a  license. 

Mr.  Im\  on  the  other  side,  was  stopped  by  the 
court. 

207*]  *MAB8nALL,  Ch.  /.,  delivered  the 
opinion  of  the  court,  that  the  use  of  a  license  or 
pass  from  the  enemy,  by  a  citizen,  being  unlaw- 


ful, one  citizen  had  no  right  to  purchase  of,  or 
sell  to,  another,  such  a  license  or  pass  to  be 
used  on  board  an  American  vessel. 

Judgment  affirmed.  * 
Clted-4  Pet.  4S7;  U  Pet  628. 


[CONSTITrTIONAL  AND  LOCAL  LAW.] 

ROBINSON  V.  CAMPBELL. 

By  the  compact  of  1802,  settllnir  the  boundary 
line  between  viriflnla  and  Tenneflsee,  and  the  laws 
made  in  pursuance  thereof,  it  Is  declared  that  all 
claims  and  titles  to  lands  derived  from  Virginia,  or 
North  Carolina,  or  Tennessee,  which  have  fallen 
into  the  respective  states*  shall  remain  as  secure  to 
the  owners  thereof  as  if  derived  from  the  Kovern- 
ment  within  whose  boundary'  they  have  fallen,  and 
shall  not  be  prejudiced  or  affected  by  the  establish- 
ment of  the  line.  Where  the  titlcj»,  both  of  the 
plaintiff  and  defendant  in  ejectment,  were  derived 
underirrantfrom  Vlrgrlnia,  to  lands  which  fell  with- 
in the  limits  of  Tennessee,  it  was  held  that  a  prior 
settlement  rig-ht  thereto  which  would,  in  equity, 
give  the  party  a  title,  could  not  be  asserted  as  a 
sufficient  title  in  an  action  of  ejectment  brought  in 
the  Circuit  Court  of  Tenneattee. 

Althougrh  the  state  courts  of  Tennessee  have  de- 
elded  that,  under  their  statutes  declarinfr  an  elder 
grant  founded  on  a  Junior  entry,  to  be  void,  a  Junior 
patent  founded  on  a  prior  entry  shall  prevail  at  law 


1.— In  the  several  cases,  during  the  late  war^of 
The  Julia,  R  Cranch,  181 ;  The  Aurora,  Id.  208 ;  The  Hi- 
ram, Id.  444,  B.  C.  aiU«,  Vol.  I,  p.  440,  and  The  Ariadne, 
anU^  Vol.  II,  p.  143,  the  court  determined,  that  the 
use  of  a  license  or  passport  of  protection  from  the 
enemy  constitutes  an  act  of  lUefirality  which  sub- 
jects the  property  sailing  under  it  to  confiscation 
in  the  prize  court.  The  act  of  the  2d  of  August, 
1813,  ch.  585,  and  of  the  6th  of  July,  1813,  ch.  &3,  s. 
7,  prohibiting  the  use  of  licenses  or  passes  granted 
by  the  authority  of  the  government  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  repealed  by 
the  act  of  3d  of  March,  1815.  ch.  766,  were  mereb' 
cumulative  upon  the  pre-existing  law  of  war.  It 
follows,  as  a  corollary  from  this  principle,  that  a 
contract  for  the  purchase  or  sale  of  such  a  license 
Is  void  as  being  founded  on  an  illegal  consideration. 
That  no  contract  whatever,  founded  upon  such  a 
consideration,  can  be  enforced  in  a  court  of  Justice, 
is  a  doctrine  familiar  to  our  Jurisprudence,  and 
was  also  the  rule  of  the  civil  hiw.  It  is  upon  the 
same  principle  that  every  contract,  whether  of 
sale.  Insurance,  or  partnership,  &c.,  growing  out  of 
a  commercial  intercourse  or  trading  with  the  ene- 
'  my,  Is  void.  Thus  it  has  been  held  by  the  Supreme 
Court  of  New  York  that  a  partnership  between 
persons  residing  In  two  different  countries,  for 
commercial  purposes,  is,  at  least,  suspended,  If  not 
ipso  facto  determined  by  the  breaking  out  of  war 
between  those  countries ;  and  that  if  such  partner- 
ship expire  by  its  own  limitation  during  tne  war, 
the  existence  of  the  war  dispenses  with  the  neces- 
sity of  giving  public  notice  of  the  dissolution. 
808*1  *Qrlswold  v.  Waddington,  16  Johns.  Bep. 
67. 

It  Is,  perhaps,  almost  superfluous  to  add  that  the 
use  of  a  license  from  the  government  of  the  coun- 
try itself,  to  which  the  person  using  It  belongs,  is 
lawful ;  and,  consequentlv,  any  oontract  between 
the  citizens  or  subjects  of  that  country  respecting 
such  license  is  also  lawful.  Thus,  by  the  act  of  the 
6th  of  July,  1812,  ch.  4.^2,  s.  6,  the  President  was  au- 
thorized to  give,  at  any  time  within  six  months 
after  the  passage  of  the  act,  passports  for  the  safe 
protection  of  any  ship  or  other  property  belonging 
to  British  subjects,  and  which  was  then  within  the 
limits  of  the  U  nlted  States.  And  such  licenses  are 
by  no  means,  as  has  been  commonly  supposed,  an 
invention  of  the  present  time.  For  Valin,  speak- 
ing of  the  frauds  by  which  the  commerce  and  prop- 
erty of  the  enemy  were  screened  from  capture, 
during  the  war  in  which  France  and  England  were 
allied  against  Holland  and  Spain,  not  only  on  the 
high  seas,  but  even  In  the  ports  of  France,  remarks, 
that  previous  to  the  ordinaDoe  on  which  he  was 
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commenting,  no  other  means  of  counteracting 
these  frauds  had  been  discovered,  than  that  of  de- 
livering passports  to  the  vessels  of  the  enemy,  per- 
mitting them  to  trade  with  the  ports  of  the  king- 
dom upon  the  payment  of  a  duty  of  a  crown  per 
ton,  which  was  done  by  an  edict  of  1673,  VaJin 
SurrOrd. 

But,  in  order  to  protect  a  citizen  in  the  use  of  a 
license  from  his  own  government  to  trade  with  the 
enemy,  it  is  indispensably  necessary  that  he  should 
conform  to  the  terms  and  conditions  under  which 
it  is  granted :  otherwise,  the  trading,  and  all  con- 
tracts arising  out  of  iU  will  be  Illegal.  See  the 
cases  collected  in  Chltty's  Law  of  Nations,  ch.  Vlll. 
To  which  add  the  following :  The  Byfleld,  Bdwards' 
Adm.  Rep.  188 :  The  Goede  Hoop,  Icl.  387 ;  TheCath- 
arina  Maria,  Id.  337 ;  The  Carl,  Id.  339:  The  Buropo, 
Id.  342;  The  Speculation,  Id.  343;  The  Couslne  Ma- 
riane.  Id.  316;  The  Vrou  Cornelia,  Id.  349:  The  Jo- 
han  Pieter,  Id.  854;  The  Jonge  Frederick,  Id.  857; 
The  Europa,  Id.  358;  The  Cornelia,  Id.  359:  The 
Sarah  Maria,  Id.  361;  The  Henrietta,  Id.  863;  The 
Nicoline,  Id.364:  The  Wolfarth,  Id.  365;  The  Em- 
ma, Id.  366 ;  The  Frau  Magdalena,  Id.  387  :rrhe  [*»0B 
Hoppet,  Id.  369 ;  The  Bourse,  alia*  Gute  Erwagtung, 
Id.  370;  The  Jonge  Clara,  Id.  371 ;  The  Minerva.  Id. 
376 ;  The  St.  Ivan,  Id.  376;  The  Hector,  Id.  879 ;  The 
Edel  Catharina,  1  Dodson's  Adm.  Rep.  66;  The 
Vrow  Deborah,  Id.  160;  The  Henrietta,  Id.  168;  The 
Bennet,  Id.  175;  The  Dankebarheit.  Id.  183;  The 
Seyerstadt,  Id.  241 ;  The  Manly,  Id.  257 :  The  JEolxxf^ 
Id.  300;  The  Woblforth,  Id.  996 :  The  Louise  Char- 
lotte de  Guldencroni,  Id.  808;  The  Freundschaft, 
Id.  816 ;  Feise  v.  Thompson.  1  Taunt.  121 ;  Feise  v. 
Waters,  2  Taunt.  249 ;  Miller  v.  Gemon,  3  Taunt 
394 ;  Fayle  v.  Bourdllla,  Id.  546 ;  Morgan  v.  Oswald, 
Id.  654;  Feise  v.  Bell,  4  Taunt.  4;  DeFastet  v.  Tay- 
lor, Id.  233:  LeCheminant  v.  Pearson,  Id.  367 ;  Free- 
land  V.  Walker,  Id.  478 ;  Waring  v.  Soott,  Id.  605 : 
Slffkin  V.  Glover,  Id.  717 ;  Effurth  v.  Smith,  5  Taunt. 
329 ;  Flindt  v.  Scott,  5  Taunt.  674 ;  Schnakoneg  t. 
Andren,  Id.  716;  Robertson  v.  Morris,  Id.  790 :  Stani- 
forth  V.  Sonlha,  Id.  626;  Siffken  v.  AUnut,  1  Maute  & 
Selwyn,  39 ;  Robinson  and  others  v.  Touray.  Id.  217 ; 
Hagedorn  v.  Reid,  Id.  667 ;  Hagedom  v.  Bazetu  i 
Maule  and  Selwyn,  100:  Hullman  and  another  x. 
Whitmore,  3  Maule  and  Selwyn,  337 :  Gibson  and 
others  v.  Malr.  1  Marshall's  Rep.  39 ;  Gibson  v.  Ser- 
vice, Id.  119 ;  Darby  v.  Newton.  2  MarahalPs  Rep. 
252.  Such  licenses,  when  issuea  to  the  citizens  or 
subjects  of  the  state  only,  in  order  to  legalize  a 
limited  commercial  intercourse  with  the  enemy, 
which  is  tolerated  from  political  motives,  of  which 
every  government  is  the  exclusive  Judge,  have 
nothing  in  them  oontawry  to  the  Uw  of  nations. 
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airaiiist  a  senior  patent  founded  on  a  Junior  entry : 
this  doctrine  has  never  been  extended  beyond 
cartes  within  the  expre^ss  purview  of  the  statute  of 
Tennessee,  and  could  not  apply  to  the  present  case 
of  titles  derlvlnfir  all  their  validity  from  the  laws  of 
Virtrinia,  and  confirmed  by  the  oomimct  between 
the  two  states. 

The  (renenil  rule  is,  that  remedies  in  respect  to 
real  property  are  to  be  pursued  according  to  the 
9l3*}Uxliteirei»it€B.  The  acts  of  the  two  states  *are 
to  be  construed  as  givinff  the  same  validity  and  ef- 
f(>et  to  the  titles  in  the  disputed  territory  as  they 
had,  or  would  have,  in  the  state,  by  which  they  were 
minted,  leavinff  the  remedies  to  enforce  such  titles 
to  be  reflrulated  by  the  lex  fori. 

The  remedies  in  the  courts  of  the  United  States, 
at  common  law  and  in  equity,  are  to  be,  not  accord- 
ing to  the  practice  of  state  courts,  but  according 
to  the  principles  of  common  law  and  equity,  as 
di<(tinffuished  and  defined  in  that  country  from 
which  we  derive  our  knowledge  of  those  principles. 
Consistently  with  this  doctrine  it  may  be  admitted, 
that  where,  by  the  statutes  of  a  state,  a  title,  which 
would  otherwise  l>e  deemed  merely  equitable,  is 
recf^gnizcd  as  a  legal  title,  or  a  title  which  would  be 
valid  at  law,  is,  under  circumstances  of  an  equitable 
nature,  declared  void,  the  right  of  the  parties  in 
such  cu9e  may  be  as  fully  considered  in  a  suit  at 
law.  in  the  courts  of  the  United  States,  as  in  any 
state  court. 

A  conveyance  by  the  plaintifT's  lessor  during  the 
pendency  of  an  action  of  ejectment,  can  only  oi^er- 
ate  upon  his  reversionary  interest,  and  cannot  ex- 
tinguish the  prior  lease.  The  existence  of  such 
lea^e  is  a  fiction ;  but  it  is  upheld  for  the  purposes 
of  Ju>»tice.  If  it  expire  during  the  pendency  of  a 
Kuit,  the  plaintifF  cannot  recover  his  term  at  law 
without  procuring  it  to  be  enlarged  by  the  court, 
and  can  proceed  only  for  antecedent  damages. 


In  the  above  case,  it  was  held  that  the  statute  of 
limitations  of  Tennessee  was  not  a  good  bar  to  the 
action,  there  bein^r  no  proof  that  the  lands  in  con- 
troversy were  always  within  the  original  limits  of 
Tennessee,  and  the  statute  could  not  begin  to  run 
until  it  was  ascertained  by  the  compact  of  18Q2  that 
the  land  fell  within  the  Jurisdictional  limits  of  Ten- 
nessee. 

■ 

ERROR  to  the  District  Court  of  East  Ten- 
nessee. 
This  was  an  action  of  ejectment  brought  by 
the  defendant  in  error  (the  plaintiff 's  lessor  in 
the  court  below),  against  the  present  plaintiff 
and  S.  Martin,  on  the  4th  of  February,  1807,  in 
the  District  Court  for  the  District  of  East  Ten- 
nessee, which  possessed  circuit  court  powers. 
The  defendant  in  that  court  pleaded  separately 
the  general  issue,  as  to  400  acres,  and  disclaim- 
ed all  right  to  the  residue  of  the  tract  specified 
*in  the  declaration.  A  verdict  was  [*214: 
given  for  the  plaintiff  in  October  term,  1812. 
From  the  statement  contained  in  th€  bill  of  ex- 
ceptions, taken  at  the  trial  of  the  cause,  it  ap- 
pears that  the  land  for  which  the  action  was 
brought,  is  situate  betwefo  two  lines,  run  in 
1779  by  Walker  and  Henderson,  as  the  bound- 
ary lines  of  Virginia  and  North  Carolina. 
The  former  state  claimed  jurisdiction  to  the 
line  run  by  Walker,  and  the  latter  to  the  line 
rim  by  Henderson.  After  the  separation  of 
Tennessee  from  North  Carolina,  the  contro- 


But  when  granted  to  neutrals,  in  order  to  enable 
them  to  carry  on  a  trade  which  they  have  a  right 
to  pursue,  independently  of  the  license,  or  t«)  the 
dubjects  of  the  belligerent  state,  in  order  to  enable 
them  to  carry  on  a  trade  which  is  forbidden  to 
neutrals  under  the  pretext  of  a  proclamation  of 
blockade,  they  are  manifestly  an  abuse  of  power, 
and  a  violation  of  the  law  of  nations.  In  both  these 
caseti  they  would  subject  the  property  to  capture 
and  to  condemnation  in  the  prize  courts  of  the 
other  t>eUiirerent,  and  if  issued  to  the  subjects  of 
81 0«]  that  l>elligerent  by  Hhe  enemy,  would  also 
render  It  liable  to  confiscation  as  bein^r  &  breach  of 
their  alleg^ianoe. 

The  licenses  granted  by  the  officers  of  the  British 
government.  Sec,  during  the  late  war,  to  American 
vessels  have  been  pronounced  by  this  court,  to 
subject  the  property  sailing  under  them  to  confis- 
cation, when  captured  by  American  cruisers ;  and 
it  has  been  deoiaed  to  be  immaterial  whether  the 
licenses  would   or  would    not    have    saved   the 
property   from  confiscation  in  the   British   prize 
courts  <8  Cranch,  200).  but  it  has  been  made  a  ques- 
tion in  those  courts  how  far  these  documents  could 
protect  against  British  capture,  on  account  of  the 
nature  and  extent  of  the  authority  of  the  persons 
bv  whom  they  were  issued.    The  leading  case  on 
this  subject  is  that  of  The  Hope  (1  Dodson's  Adm. 
Rep.2:i!B),wbich  was  that  of  an  American  ship  laden 
with  com  and  flour,  captured  whilst  proceeding 
fn>m  the  United  States  to  the  ports  of  Spain  and 
Portugal,  and  claimed  as  protected  by  an  instru- 
ment on  tioard.  granted  by  Alden,  the  British  con- 
sul at  Boston,  accompanied  by  a  certified  copy  of  a 
letter  from  Admiral  Sawyer,  the  British  command- 
er on  the  Halifax  station.    In  pronouncing  Judg- 
nient  in  this  case,  Sir  W.  Scott  observed,  that  If 
there  was  nothing  further  in  the  way  of  safeguard 
than  what  was  to  be  derived  from  these  papers,  it 
would  certainly  be  impossible  to  hold,  that  the 
property  was  sufficiently  protected.    "  The  instru- 
ment of  protection,  in  order  to  be  fefTectual,  must 
cf>me  from  those  who  have  a  competent  authority 
to  grant  such  a  protection ;  but  these  papers  come 
from  persons  who  are  vested  with  no  sucn  authori- 
ty.  To  exempt  the  property  of  enemies  from  the 
fffect  of  hostilities,  is  a  very  high  dct  of  sovereign 
authority  ;  if  at  any  time  delegated  to  persons  in  a 
«utM)rdinate  station,  it  must  be  exercised  either  by 
tho9e  who  have  a  special  commission  arranted  to 
them  for  the  particular  business,  and  wno,  in  legal 
language,  are  termed  mavdaUtriM,  or  by  persons  in 
whom  auch  a  iwwer  is  vested,  in  virtue  of  any  offl- 
eial  situation  to  which  it  may  be  considered  inci- 
<lental.    It  is  quite  clear,  that  no  consul  in  any 
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country,  particularly  in  an  enemy's  country,  is 
vested  with  any  such  power,  in  virtue  of  his  sta- 
tion.  Ei  rei  mm  pr(x>ponUui%  *and,  therefore,  [•211 
his  acts  relating  to  it  are  not  binding'.  Neither  does 
the  admiral,  on  any  station,  possess  such  authority. 
He  has,  indeed,  power  relative  to  the  ships  under 
his  immediate  command,  and  can  restrain  them 
from  committing  acts  of  hostility,  but  he  cannot 
go  beyond  that;  he  cannot  grant  a  safeguard 
of  this  kind,  beyond  the  limits  of  his  own  sta- 
tion. The  protections,  therefore,  which  have 
l)een  set  up,  do  not  result  from  any  power 
incidental  to  the  situation  of  the  persons  by 
whom  they  were  granted ;  and  it  is  not  pretend- 
ed that  any  such  power  was  specially  entrusted  to 
them,  for  the  particular  occasion.  If  the  instru- 
ments which  have  been  relied  upon  by  the  claim- 
ants are  to  be  considered  as  the  naked  acts  of  these 
persons,  then  they  are,  in  every  point  of  view, 
totally  invalid.  But  the  question  is,  whether  the 
Brltisn  government  has  taken  any  steps  to  ratify 
and  confirm  these  proceedings,  and  thus  to  convert 
them  into  valid  acts  of  state ;  for  persi)ns  not  hav- 
ing full  powers,  may  make  what  in  law  are  termed 
«ptm8Uine»,  or  in  diplomatic  language,  treaties  tnih 
speratiy  to  which  a  subsequent  ratification  may  give 
validity;  ratihalfUio  mandatn  (equiparatur.  He 
proceeds  to  show  that  the  British  government  had 
confirmed  the  acts  of  its  officers  by  the  order  in 
council  of  the  28th  of  October,  1813,  and  according- 
ly decrees  restitution  of  the  property.  In  the  case  of 
The  Reward,  before  the  Lords  of  Appeal,  the  prin- 
ciple of  this  Judgment  of  Sir  Wm.  Scott  was  sub- 
stantially coiifirmed.  But  in  the  case  of  The 
Charles,  and  other  similar  cases,  certificates,  or 
passports  of  the  same  kind,  signed  by  Admiral  Saw- 
yer, and  also  by  Don  Luis  de  Onls,  the  Spanish 
minister  to  the  United  States,  had  been  used  for 
voyages  from  America  to  certain  Spanish  ports  in 
the  West  Indi^,  and  the  lords  held  that -these  doc- 
uments not  being  included  within  the  terms  of  the 
confirmatory  order  in  council  did  not  alford  pro- 
tection, and  accordingly  condemned  the  property. 
1  Dodson,  Appendix,  (D.)  In  the  cases  of  The  Venus 
and  The  South  Carolina,a  similar  question  arose  on 
the  effect  of  passports  granted  by  Mr.  Forster,  the 
British  minister  in  the  *Dnited  States,  per-  [*212 
mitting  American  vessels  to  sail  with  provisions 
from  the  ports  of  the  United  States  to  the  island  of 
St.  Bartholomews,  but  not  confirmed  bv  an  order 
in  council.  The  lords  condemned  in  all  the  cases 
in  which  the  passports  were  not  within  the  terms 
of  the  orders  in  council  bv  which  certain  descrip- 
tions of  licenses  granted  by  Mr.  Forster  had  been 
confirmed.    lb. 
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versy  between  Vimnia  and  Tennessee,  as  to 
boundary,  was  settled  in  1802,  by  running  a 
line  equidistant  from  the  former  lines.  The 
land  in  dispute  fell  within  the  state  of  Tennes- 
see. Both  the  litigant  parties  claimed  under 
grants  issued  by  the  state  of  Virginia,  the  titles 
to  lands  derivea  from  the  said  state  having  been 
protected  by  the  act  of  Tennessee,  passed  in 
1803,  for  the  settlement  of  the  boundary  line. 

The  plaintiff  rested  his  title  on  a  grant, 
(founded  on  a  treasury  warrant)  to  John  Jones, 
dated  August  the  1st,  1787,  for  3,000  acres; 
1,500  acres  of  which  were  conveyed  to  the 
lessor  by  Jones,  on  the  14th  of  April,  1788; 
and  proved  possession  in  the  defendant  when 
the  suit  was  commenced. 

The  defendant,  to  support  his  title  to  the  said 
400  acres,  offered  in  evidence  a  grant  for  the 
same  to  Joseph  Martin,  dated  January  1st  1788, 
founded  on  a  settlement  right,  and  intermediate 
conveyances  to  himself.  He  also  offered  in  evi- 
dence, that  a  settlement  was  made  on  said  land 
in  1778,  bjr  William  Fitzgerald,  who  assigned 
2 15*]  his  settlemeni-right  to  the  *8aid  Joseph 
Martin:  that  a  certificate  in  right  of  settlement 
was  issued  to  Martin  by  the  commissioners  for 
adjusting  titles  to  unpatented  lands;  on  which 
certificate,  and  on  the  payment  of  the  composi- 
tion ny)ney,  the  above  grant  was  issued.  T'his 
evidence  was  rejected  by  the  court  below.  The 
defendant  also  offered  in  evidence  a  deed  of 
conveyance  from  the  plaintiff's  lessor  to  Arthur 
L.  Campbell,  dated  January  2d,  1810,  for  the 
land  in  dispute ;  but  tfle  same  was  also  rejected. 
He  also  claimed  the  benefit  of  the  statute  of  limi- 
tations of  the  state  of  Tennessee,  on  the  ground 
that  he,  and  those  under  whom  he  claims,  had 
been  in  continued  and  peaceable  possession  of 
the  400  acres  since  the  year  1788. 

The  court  decided  that  the  statute  did  not 
apply.  The  cause  was  then  brought  before  this 
court  bv  writ  of  error. 

Mr,  Law,  for  the  plaintiff  in  error,  argued:  1. 
That  the  defendant  below  ought  to  have  been 
permitted  to  give  evidence  showing  that  his 
grant  had  preference  in  equity  over  the  plaint- 
iff's grant.  By  the  law,  as  settled  in  Tennessee, 
the  prior  settlement-right  of  the  defendant, 
though  an  equitable  title,  might  be  set  up  as  a 
sufiScient  title  in  an  action  at  law.  The  opinion 
of  the  jud^e  below  proceeds  on  the  idea  that 
the  Virginia  practice  must  prevail,  under  which 
such  a  title  could  only  be  asserted  in  equity. 
The  acts  for  carrying  into  effect  the  compact 
settling  the  boundary,  declare  that  the  claims 
and  titles  derived  /rom  Virginia  shall  not  be 
2 1 6*]  affected  or  prejudiced  by  the  change  *of 
jurisdiction.  But  are  the  claims  and  titles  less 
secure  if  the  forms  of  legal  proceedings  of 
Tennessee  be  adopted?  Is  there  any  difference 
whether  the  plaintiff's  grant  be  vacated  on  the 
equity  side  of  the  court  or  rendered  inoperative 
in  an  action  of  ejectment?  It  is  admitted,  that 
as  to  the  nature,  validity,  and  construction  of 
contracts,  the  lex  loci  must  prevail.  But  the 
tribunals  of  one  country  have  never  carried 
their  courtesv  to  other  countries  so  far  as  to 
change  the  form  of  action,  and  the  course  of 
judicial  proceedings,  or  the  time  within  which 
the  action  must  be  commenced. '    2.  The  deed 
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from  the  plaintiff's  lessor,  pending  the  salt, 
showed  an  outstanding  title  in  another,  and 
ought  to  have  prevent^  the  plaintiff  from  re- 
covering.* 3.  It  is  a  universal  principle  that  the 
statute  of  limitations  of  the  place  where  theniit 
is  brought  is  to  ^vem  in  determining  the  time 
within  which  asmt  must  be  commenced.'  4.  New 
exceptions  to  the  operation  of  the  statute  of 
limitations  as  to  real  property  cannot  be  con- 
structively established  by  the  courts.*  The 
statute  of  limitations  of  Tennessee  ought  to  be 
applied  to  suits  commenced  in  the  courts  of 
Tennessee  for  lands  which  were  always  within 
the  jurisdiction  of  that  state  as  claimed  by  her, 
and  which  fell  within  her  territoir  upon  the 
final  settlement  of  the  boundary.  'The  title  to 
such  lands  may  be  determinable  only  by.  the 
law  of  Virginia,  *but  the  mode  of  pur-  r*217 
suing  the  remedy  on  that  title  must  depend 
upon  the  lex  fori. 

The  Attorney- General f  contra,  insisted,  that 
by  the  compact  between  the  two  states,  the 
law  of  Virginia  was  made  the  law  of  the  titles 
to  these  lands.  By  the  settled  practice  of  that 
state,  as  well  as  the  established  doctrine  of  the 
common  law,  the  legal  title  must  prevail  in  a 
court  of  law.  The  case  of  real  property  is  an 
exception  to  the  ^neral  rule,  as  to  applying 
the  statute  of  limitations  according  to  the  lex 
fori,  and  not  according  to  the  lex  hei.  Gener- 
ally speaking,  suits  for  such  property  must  be 
commenced  in  the  courts  of  the  countrr  where 
the  land  lies,  and,  consequently,  both  the  right 
and  the  remedy  are  to  be  determined  by  one 
and  the  same  law.  But  this  is  an  anomalous 
case  depending  upon  the  peculiar  nature  and 
provisions  of  the  compact  of  1802,  between  the 
two  states.  The  statute  of  limitations  of  Ten- 
nessee could  not  operate  upon  these  lands  until 
they  were  ascertained  to  lie  in  Tennessee;  and 
the  peculiar  rule  established  by  the  courts  of 
Tennessee,  permitting  an  equitable  title  to  be 
asserted  in  an  action  at  law,  would  not  apply 
to  a  controversy  concerning  titles  wholly  de- 
pending on  the  law  of  Virginia,  The  pro- 
ceedings in  ejectment  are  fictitious  in  form, 
but  for  all  the  purposes  of  substantial  justice 
they  are  considered  as  real.  If  the  term  ex- 
pire pending  the  action,  the  court  will  permit 
it  to  be  enmrged,  and  no  conveyance  by  the 
lessor  of  the  plaintiffs  while  the  suit  is  goingon 
can  operate  to  extinguish  the  prior  lease.  The 
court  below,  *thereiore,  committed  no  [*218 
error  in  ref using'to  permit  the  deed  of  convey- 
ance from  the  plaintiff's  lessor  to  be  given  in 
evidence  in  order  to  establish  the  existence  o^ 
an  outstanding  title. 


Todd,  J.,  delivered  the  opinion  of  the  court, 
and  after  stating  the  facts,  proceeded  as  follow8: 
The  first  question  is,  whether  the  Circuit 
Court  were  right  in  rejecting  tLe  evidence 
offered  by  the  defendant  to  establish  a  title  in 
himself  under  the  grant  of  Joseph  Martin,  that 
grant  being  posterior  in  date  to  the  grant  under 
which  the  plaintiff  claimed;  and  Uiis  depends 
upon  the  consideration,  whether  a  prior  settle- 
i  ment-right,  which  would,  in  equity,  give  the 

2.— 1  Onilae  on  Real  property,  608,  587. 

8.— Chitty  on  Bills,  lb. 

4— M'lver  v.  Kagan,  2  Wheat.  25. 
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party  a  title  to  the  land,  can  be  asserted  also 
as  a  Hufficient  title  in  an  action  of  ejectment. 

By  the  compact  settling  the  boundary  line  be- 
tween Virginia  and  Tennessee,  and  the  laws 
made  in  pursuance  thereof,  it  is  declared,  that 
all  claims  and  titles  to  lands  derived  from  the 
governments  of  Virginia,  or  North  Carolina, 
or  Tennessee,  which  have  fallen  into  the  re- 
spective states,  shall  remain  as  secure  to  the 
owners  thereof  as  if  derived  from  the  govern- 
ment within  whose  line  they  have  fallen,  and 
shall  not  be  in  any  wise  prejudiced  or  affected 
in  consequence  of  the  estabhshment  of  the  said 
line.  The  titles,  both  of  the  plaintiff  and  de- 
fendant in  this  case,  were  derived  under  grants 
from  Virginia;  and  the  argument  is,  that  as  in 
Vir^nla  no  equitable  claims  or  rights  antecedent 
to  the  erants  could  be  assertea  in  a  court  of 
219*]*law  in  an  ejectment,  but  were  matters 
cognizable  in  eqiuty  only,  that  the  rule  must, 
under  the  compact  between  the  two  states,  ap- 
ply to  all  suits  in  the  courts  in  Tennessee,  re- 
specting the  lands  included  in  those  grants. 

The  general  rule  is,  that  remedies  ip  respect 
to  real  estates  are  to  be  pursued  according  to 
the  law  of  the  place  where  the  estate  is  situate.  ^ 
2  20*]  Nor  do  the  court  *perceive  any  reason 
to  suppose  that  it  was  the  intention  of  the  leg- 
islatures of  either  state,  in  the  acts  before  us, 
to  vary  the  application  of  the  rule  in  cases 
within  the  compact.  Those  acts  are  satisfied  by 
construing  them  to  give  the  same  validity  and 
effect  to  the  titles  acquired  in  the  disputed  ter- 
ritory, as  they  had,  or  would  have,  in  the  state 
by  which  they  were  panted,  leaving  the  reme- 
dies to  enforce  such  titles  to  be  regu&ted  by  the 
Ujr  fori. 

The  question  then  is.  whether  in  the  circuit 
courts  of  the  United  States,  a  merely  equitable 
title  can  be  set  up  as  a  defense  in  an  action 
of  ejectment.  It  is  understood  that  the  state 
22  l*Jcourt8  of  Tennessee  have  *decided  that 
under  their  statutes,  declaring  an  elder  grant 
founded  on  a  younger  entry  to  be  void,  the 
priority  of  entries  is  examinable  at  law;  and 
that  a  junior  patent  founded  on  a  prior  entry, 
shall  prevail  in  an  action  of  ejectment  against 
a  senior  patent  founded  on  a  junior  entry.  But 


this  doctrine  has  never  been  extended  beyond 
the  cases  which  have  been  construed  to  be  with- 
in the  express  purview  of  the  statutes  of  Ten- 
nessee. The  present  case  stands  upon  grants 
of  Virginia,  and  is  not  within  the  purview 
of  the  statutes  of  Tennessee;  the  titles  have 
all  their  validity  from  the  laws  of  Virginia, 
and  are  confirmed  by  the  stipulations  of  the 
compact.  Assuming,  therefore,  that  in  the  case 
of  entries  under  the  laws  of  Tennessee,  the  pri- 
ority of  such  entries  is  examinable  at  law,  this 
court  do  not  think  that  the  doctrine  applies  to 
merely  equitable  rights  derived  from  other 
sources. 

There  is  a  more  general  view  of  this  subject, 
which  deserves  consideration.  By  the  laws  of 
the  United  States  the  circuit  courts  have  cog- 
nizance of  all  suits  of  a  civil  nature  at  common 
law,  and  in  equity,  in  cases  which  fall  within 
the  limits  prescribed  by  those  laws.  By  the 
d4th  section  of  the  judiciary  act  of  1789  it  is 
provided,  that  the  laws  of  the  several  states, 
except  where  the  constitution,  treaties,  or  stat- 
utes of  the  United  States  shall  otherwise  re- 
quire or  provide,  shall  be  regarded  as  rules  of 
decision  in  trials  at  common  law  in  the  courts 
of  the  United  States  in  cases  where  they  apply. 
The  act  of  May,  1792,  confirms  the  modes  of 
proceeding  then  used  in  suits  at  common  law 
m  the  courts  of  the  United  States,  and  declares 
that  the  modes  of  proceeding  in  'suits  of  [*222 
equity  shall  be  '  'according  to  the  principles,  rules 
and  usages,  which  belong  to  courts  of  equity, 
as  contradistinguished  from  courts  of  common 
law,"  except  so  far  as  may  have  been  provided 
for  by  the  act  to  establish  the  judicial  courts  of 
the  iJnited  States.  It  is  material  to  consider 
whether  it  was  the  intention  of  Congress,  by 
these  provisions,  to  confine  the  courts  of  the 
United  States  in  their  mode  of  administering 
relief  to  the  same  remedies,  and  those  only, 
with  all  their  incidents,  which  existed  in  the 
courts  of  the  respective  states.  In  other  words, 
whether  it  was  their  intention  to  give  the  party 
relief  at  law,  where  the  practice  of  the  state 
courts  would  give  it,  and  relief  in  equity  only, 
when  according  to  such  practice,  a  plain,  ade- 
quate, and  complete  remedy  could  not  be  had 


1.— The  foundation  of  this  doctrine,  and  of  all  the 
other  principles  ooacerntnflr  the  lex  Utci,  are  laid 
dowQ  by  HuDerus,lD  hisPnelectiones^withthatad-  ; 
lalrable  force  and  precision  which  distinguisb  the 
works  of  the  writers  vrho  have  been  formed  in  the 
school  of  the  Roman  Jurisconsults)  and  which  jus- 
tify the  euloflium  pronounced  .upon  that  school  by 
Leibnttz.  **  Kundamentum  UDivereie  hujus  doctri- 
ne dizimus  esse,  et  tenemuSf  subjectionem  homi- 
num  infra  leses  cujusque  territorii,  quamdiu  illic 
a^uDt,  qute  facit^  ut  actus  ab  initio  validusaut  nul- 
lum, alibi  quoque  valere  aut  non  valere  non  nequeat. 
Sed  base  ratio  non  oonvenlt  rebus,  Immobiiibus, 

auaodo  llle  spectantur,  non  ut  dependentes a  libera 
Ispoaitione  cujusque  patrisfamiliaSf  verum  quate- 
nua  certse  notte  le^e  cujusque  Relp.  ubi  sita  sunt, 
iUis  impreaste  reperiuntur ;  hie  notfe  manent  inde- 
iiblles  ID  isca  Kepubl.  quioqutd  aliarum  Clvitatum 
Jeires  aut  privatorum  dfepositiones,  secus  aut  contra 
9ta tuant;  nee  enira  sine  ma^na  con  f  usioue  pncjudi- 
cioune  Reipubl.ubi  si  tee  sunt  res  Boll,Leffe8  de  iliis  la- 
n«,aispoeitioDlbu8lsti8  mutari  possent.  Hlnc  Frisius 
trnbens  acrroe  et  domos  in  provincia  Oroning^ensi, 
non  potest  de  iliis  testari,  quia  hege  prohibitum  est 
ibi  de  bonis  immobiiibus  testari,  non  valente  Jure 
Prt!«ico  adflcere  bona,  qwe  partes  alleni  territoril 
inteKTantes  oonatituunr.  Sed  an  hoc  non  obstat  ei, 
quod  antea  diximus,  si  factum  sit  Testamentum 
jure  loci  vaildum,  ideffectum  habere  etiam  in  bonis 
alibi  sitis  ubidelllis  testari  licet  ?  Non  obstat ;  quia 
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leffum  diversitas  in  ilia  specie  non  afflcit  res  soli, 
neque  de  iliis  loquitur,  sea  ordinat  actum  testandl ; 
quo  recte  celebrato,  Lex  Uelpubl.  non  vetat  ilium 
actum  valere  in  immobiiibusi,  quatenus  nullus cha- 
racter iliis  ipsis  a  lesre  loci  impressus  Isedltur  aut 
imminuitur.*  Hsec  observatio  locum  etiam  in  con- 
tractibushabet:  quibus  in  Hollandia  vendit«e,  res 
soli  Frisici.  modo  in  Frisla  prohibito,  licet,  ubi  gBS- 
tus  est,  vaiido.  recte  venditffi  intelligxmtu ;  Idem- 
que  in  rebus  non  quidem  immobiiibus,  at  solo  co- 
haerentibus;  utisi  trumentum  soli  Frisici  in  Hollan- 
dia secundum  lastas,  ita  dictas,  ait  venditum,  non 
valet  vendltio,  nee  quidem  in  Hollandia  secundum 
eam  Jus  dlcetur,  etsi  tale  fnrmentum  ibi  non  sit 
vend!  prohibitum;  quia  in  Frisia  interdictum  est; 
et  solo  oohaeret  ejusque  pars  est.  Nee  all ud  Juris  erit 
in  succesionibus  ab  intestate ;  si  def  unctus  sit  Pa- 
terfamilias, oujus  bona  in  diversi  loots  Imperii  sita 
sunt,  quantum  attinet  ad  immobilia,  servatur  Jus 
loci,  in  quo  situs  eorum  est;  quoad  mobilia servatur 
ius,  quod  illic  loci  est,  ubi  testator  habult  domici- 
lium,  qua  de  re, vide  Sandium,  lib.  4,  decis.  tit.  VIII., 
def.  7.  Huberus,  Prselectiones,  tom.  2,  lib.  1,  tit. 
3,  De  Confllctu  L.egrum.  See  Erkine's  Institutes  of 
the  Law  of  Scotland,  10th  ed.  909 ;  Pothier,  de  la 
Prescription,  207  {  Code  Napoleon,  art.  8. 


*  Sed  qwBre.    See  The  United  States  v.  Crosby,  7 
Cranch,  115. 
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at  law.  In  some  states  in  the  Union,  no  court 
of  chancery  exists  to  administer  equitable  re- 
lief. In  some  of  those  states,  courts  of  law 
recognize  and  enforce,  in  suits  at  law,  all 
the  equitable  claims  and  rights  which  a  court 
of  equity  would  recognize  and  enforce;  in 
others,  all  relief  is  denied,  and  such  equitable 
claims  and  rights  are  to  be  considered  as  mere 
nullities  at  law.  A  construction,  therefore,  that 
would  adopt  the  state  practice  in  all  its  extent, 
would  at  once  extinguish,  in  such  states,  the 
exercise  of  equitable  jurisdiction.  The  acts  of 
Congress  have  distinguished  between  remedies 
at  common  law  and  in  equity,  yet  this  construc- 
tion would  confound  them.  The  court  there- 
fore think,  that  to  effectuate  the  purposes  of 
the  legislature,  the  remedies  in  the  courts  of  the 
United  States  are  to  be,  at  common  law  or  in 
223*]  equity,  not  *according  to  the  practice 
of  state  courts,  but  according  to  the  principles 
of  common  law  and  equity,  as  distinguished 
and  defined  in  that  country  from  which  we  de- 
rive our  knowledge  of  those  principles.  Con- 
sistently with  this  construction,  it  may  be  ad- 
mitted, that  where  by  the  statutes  of  a  state,  a 
title,  which  would  otherwise  be  deemed  merely 
equitable,  is  recognized  as  a  le^al  title,  or  a  title 
which  would  be  ^ood  at  law,  is  under  circum- 
stances of  an  equitable  nature  declared  by  such 
statutes  to  be  void ;  the  rights  of  the  parties,  in 
such  a  case,  may  be  as  fully  considered  in  a 
suit  at  law  in  the  courts  of  the  United  States 
as  they  would  be  in  any  state  court. 

In  either  view  of  this  first  point,  the  court  is 
of  opinion  that  the  Circuit  Court  decided  right 
in  rejecting  the  evidence  offered  by  the  original 
defendant.  It  was  matter  proper  for  the  cog- 
nizance oif  a  court  of  equity,  and  not  admissi- 
ble in  a  suit  at  law. 

The  next  question  is,  whether  the  Circuit 
Court  decided  correctly  in  rejecting  the  deed  of 
conveyance  from  the  plaintiff's  lessor  to  Arthur 
L.  Campbell,  for  the  land  in  controversy,  made 
during  the  pendency  of  the  suit.  The  answer 
that  was  given  at  the  bar  is  deemed  decisive; 


although  an  action  of  ejectment  is  founded  in 
fictions,  yet  to  certain  purposes  it  is  considered 
in  the  stime  manner  as  if  the  whole  proceedings 
were  real ;  for  all  the  purposes  of  the  suit  the 
lease  is  to  be  deemed  a  real  possessory  title.  If 
it  expire  during  the  pendency  of  the  suit,  the 
plaintiff  cannot  recover  his  term  at  law,  with- 
out procuring  it  to  be  enlarged  by  the  court, 
and  can  proceed  only  for  antecedent  damages. 
In  the  present  case  the  lease  is  to  *be  [*224 
deemed  as  a  good  subsisting  lease,  and  the  cod- 
veyance  by  the  plaintiff's  lessor  during  the 
pendency  of  the  suit  could  only  operate  upon 
his  reversionary  interest,  and,  consequently, 
could  not  extinguish  the  prior  lease.  The  exis- 
tence of  such  a  lease  is  a  fiction ;  but  it  is  up- 
held for  the  purposes  of  justice,  and  there  is  no 
pretense  that  it  works  any  injustice  in  this  case. 
The  last  question  is,  whether  the  statute  of 
limitation  of  Tennessee  was  a  good  bar  to  the 
action.  It  is  admitted  that  it  would  be  a  good 
bar  only  upon  the  supposition  that  the  land.n 
in  controversy  were  always  within  the  original 
limits  of  .Tennessee;  but  there  Is  no  such  proof 
in  the  cause.  The  compact  of  the  states  does 
not  affirm  it,  and  the  present  boundary  was  an 
amicable  adjustment  by  that  compact.  It  can- 
not, therefore,  be  affirmed  by  tjiy  court  of 
law,  that  the  land  was  within  the  reach  of  the 
statute  of  limitations  of  Tennessee  until  after 
the  compact  of  1802.  The  statute  could  not 
begin  to  run  until  it  was  ascertained  that  the 
land  wab  within  the  jurisdictional  limits  of  the 
state  of  Tennessee. 

TfiejudgmerUofthe  Circuit  Court  is  affirrneil 
with  costs,  ^ 


Cited— 5  Pet.  210 :  6  Pet.  658 ;  9  Pet.  6lfe,  &W ;  12  Pet. 
727,  745;  14  Pet.  410.  413,  415;  5  How.  476;  8  How. 
465 ;  12  How.  148  ;  13  How.  272,  663;  19  How.  336:  20 
How.  22,  565 ;  21  How.  484, 604 ;  'Z  Black  509 ;  6  Wall. 
137;  7  Wall.  430;  8  Wall.  323;  13  Wall.  248;  9  Otto, 
381 ;  Bald.  4U.  558 ;  1  Wood.  &  M.  80,  373 ;  2  Wood.  & 
M.  32,  215  ;  1  Blatcbf.  486;  2  Blatchf.  27:  14  Blarcbf. 
326;  McAll.  288,  362,  444  :  3  Dill. 265 ;  2  Curt.  4?i  :  4 
Wash.  356;  Deady363. 


1.— In  Buller'8  Nisi  Prius,  110,  It  is  laid  down,  that 
in  ejectment,  **  if  the'defendunt  prove  a  title  out  of 
the  lessor,  it  is  sufficient,  although  he  have  no  title 
himself ;  but  ho  ought  to  prove  a  subsisting  title 
out  of  the  lessor,  for  producing  an  ancient  lease  for 
1,000  years  will  not  be  sufflclent,  unless  he  Likewise 
prove  possesion  under  such  lease  within  twenty 
years.  The  same  doctrine  is  stated  in  Runnington 
on  Ejectments,  343,  and  the  case  of  England  v.  Slade 
825*1  *(4  T.  K.  682),  is  relied  on  to  support  it.  But 
this  case  only  shows  that  the  tenant  may  prove 
that  the  lessor's  title  has  expired,  and,  therefore, 
that  he  ought  not  to  turn  him  out  of  possession. 

It  is  unquestionable  law,  that  in  ejectment  ^*  the 

Elaintlff  cannot  recover  but  upon  the  strength  of 
is  own  title.  He  cannot  found  his  claim  upon  the 
weakness  of  the  defendant's  title :  for  poss^ion 
gives  the  defendant  a  right  against  every  man  who 
cannot  show  a  good  title."  Haldam  v.  Harvey,  4 
Burr,  2484,  S.  P. ;  Martin  v.  Troyonwell,  5  T.  R.  107, 
note.  But  this  doctrine  was  asserted  in  a  case 
where  the  plaintiff  sought  to  recover  upon  a  title, 
which  she  had  conveved  away  to  a  third  person  ; 
and  nothing  can  be  clearer  than  that  the  plaintiff 
cannot  recover  without  showing  a  subsisting  title 
in  himself.  If  the  position  in  uuUer's  Ntui  Priun 
were  confined  to  oases  of  this  sort,  there  could  not 
be  the  slightest  ground  to  question  its  validity. 
But  it  is  supposed  to  establish  the  doctrine  that  if 
the  plaintiff  has  a  title  which  is  not  an  indefeasible 
possessory  title,  but  is,  in  fact,  better  than  that  of 
the  defendant,  he  is  not  entitled  to  recover,  if  the 
defendant  can  show  a  superior  title  in  a  third  per- 
son, with  whom  the  defendant  does  not  claim  any 
privity. 
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It  is  the  purpose  of  this  note  to  show  that  the 
authorities  dn  not  justify  the  doctrine  to  this  ex- 
tent ;  and  if  it  be  true  in  any  case  (which  ma>'  •be 
doubted),  it  is  liable  to  a  great  many  exceptions, 
which  destroy  its  general  applicability.  Speaking 
upon  this  subject  Lord  Mansfield  is  reported  to 
have  said,  **  there  is  another  distinction  to  be  taken, 
whether  supposing  a  title  superior  to  that  of  the 
lessor  of  the  plaintiff  exists  in  a  third  person,  who 
miff  ht  recover  the  possession,  it  lies  in  the  mouth 
of  the  defendant  to  say  so,  in  answer  to  an  eject- 
ment brought  against  himself,  by  a  party  having 
a  better  title  than  his  own.  I  found  this  point  set- 
tled before  i  came  into  this  court,  that  the  court 
never  suffers  a  mortarageor  to  set  up  the  title  of  a 
third  person  against  his  mortgagee.  Doe  v.  Pegge, 
1 T.  R.  758,  note.  The  point,  as  t4)  a  mortgaKt^. 
has  been  long  established.  In  Lindsej'  v.  lJnds<*y 
(Bull.  N.  P.  110),  on  an  ejectment  by  a  second  mnrr- 
gagoe  ^against  the  mortgageor,  the  court  [*»«« 
would  not  suffer  the  latt«r  to  give  in  exidence  the 
title  of  the  first  mortgagee  in  bar  of  the  ^econd, 
because  he  was  barred  by  his  own  act  from  aver- 
ring that  he  had  nothing  in  the  land  at  the  time  of 
the  second  mortgage.  And  tiie  principle  of  this 
decision  has  been  repeatedly  recognixed,  both  in 
the  English  and  American  courts.  Doe  v.  Pegge.  i 
T.  R.  758,  note:  Doe  v.  Htaple,  2  T.  R.  684;  Lade  v. 
Holford,  3  Burr.  1416;  Newhall  v.  Wright,  8  Mjws. 
Rep.  188,  163;  Jackson  v.  Dubois,  4  Johns.  Rep. 
216. 

Indeed,  the  mortgageor,  notwithstanding  the 
mortgage,  Is  now  deemed  seized,  and  the  Icffal 
owner  of  the  land,  as  to  all  persons  except  the 
mortgagee,  and  those  claiming  under  him,  and  he 
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231*]  *[CIIANCERY.] 

DUNLOP  «.  HEPBURN  et  al. 

BxplanatioD  of  the  decree  In  this  cause  (reported 
anU,  Vol.  I,  p.  179).  that  the  defendants  were  only 
to  be  accountable  for  the  rents  and  profits  of  the 
lands,  referred  to  in  the  proceedings,  actually  re- 
ceived by  them. 

APPEAL  from  the  Circuit  Court  for   the 
District  of  Columbia. 

Washington,  J.,  delivered  the  opinion  of 
the  court :  By  the  decree  of  this  court  made  in 
this  cause  at  February  term,  1816,  the  defend- 
ants were  ordered  "to  make  up,  state,  and 
settle,  before  a  commissioner  or  commissioners, 
to  be  appointed  by  the  Circuit  Court  of  the 
District  of  Columbia  for  the  county  of  Alex- 
andria, an  account  of  the  rents  and  profits  of 
the  tract  of  land  referred  to  in  the  proceedings, 
since  the  27th  day  of  March,  1800,  and  that  they 
pay  over  the  same  to  the  complainants,  John  Dun- 
lop  &  Co.,  or  to  their  lawful  agent  or  attorney." 
The  commissionerH  appointed  by  the  Circuit 
Court  to  execute  this  part  of  the  decree  of  this 
court  made  a  report,  in  which  they  state,  "that 
it  did  not  appear  to  them  that  the  said  William 
Hepburn  ana  John  Dundas,  or  the  legal  repre- 
sentatives of  the  said  Dundas,  ever  received 
any  rents  or  profits  of  the  land  from  the  27th 
dav  of  March,  1809,  until  the  date  of  the  re- 
2^2*]  port;  but  *that  the  reasonable  rents  and 
profits  of  the  said  land  in  its  untenantable  situa- 
tion from  the  said  27th  day  of  ]March,  1809,  to 
the  27th  day  of  March,  1816,  with  due  care, 
would  be  equal  to  $2.077. 60. " 

The  cause  coming  on  to  be  heard  in  the  court 
below  on  this  report,  and  that  court  being  of 
opinion  tliat  under  the  decree  of  this  court  the 
defendants  were  only  to  be  accountable  for  the 
rents  and  profits  actually  received,  it  was  de- 


NOTB.— See  note  to  Hepburn  vv  Dunlop,  1  Wheat. 
179. 


creed  that  the  bill,  so  far  as  it  seeks  a  recovery 
of  rents  and  profits,  should  be  dismissed,  from 
which  decree  an  appeal  was  pra^'ed  to  this 
court.  ■       "  p 

I  am  instructed  by  the  court  to  say,  that  the 
decree  of  the  Circuit  Court  is  in  strict  con- 
formity with  the  decree  and  mandate  of  this 
court,  and  is  therefore  to  be  affirmed. 

Decree  affinned. 


[instance:  court.] 
THE  UNITED  STATES 

V. 

150  CRATES  OF  EARTHENWARE. 

Libel  for  a  forfeiture  of  iroods  imported,  and 
alleged  to  have  been  Invoiced  at  a  less  sum  than 
the  actual  coet  at  the  place  of  exportation,  with 
desifirn  to  evade  the  duties  contrary  to  the  66th 
section  of  the  collection  law,  cb.  1S8.  Restitution 
decreed  upon  the  evidence  as  to  the  cost  of  the 
(roods  at  the  place  where  they  were  last  shipped : 
the  form  of  the  libel  excludinflr  all  inquiry  as  to 
their  cost  at  the  place  where  they  were  oriirinally 
shipped,  and  as  to  continuity  of  voyaflre'. 

*  A  PPEAL  from  the  District  Court  of  r*233 
21.  Louisana. 

This  cause  was  arp^ued  by  the  Attorney- Oen- 
eral  for  the  United  States,  and  by  Mr.  D.  B. 
Offden  for  the  claimant. 

Makrhai.l,  Ch.  J.,  delivered  the  opinion  of 
,  the  court:  In  this  case  the  libel  alleges  that  the 
^oodsin  question  were  exported  from  Bordeaux 
m  France,  and  entered  at  the  office  of  the  col- 
lector of  the  customs  at  New  Orleans,  and  that 
they  were  invoiced  at  a  less  sum  than  the  actual 
cost  thereof  at  the  place  of  exportation,  with 
design  to  evade  the  duties  thereon,  contrary 
to  the  provisions  of  the  66th  section  of  the 
collection    law    of    1799.    ch.    128.      It   ap- 


may  maintain  an  ejectment  or  real  action  upon 
such  seizin.  Hitchcock  v.  Harrinvton.B  Johns.  K. 
mO;  Sedgrwick  v.  Hallenbach,  7  Johns.  Hep.  37tt; 
ColUns  v.  Torry,  7  Johns.  Hep.  277;  Willinyton  v. 
Gale,  7  Mass.  Hep.  138 ;  Porter  v.  Millet,  0  Mass.  Hep. 
101.  And,  upon  the  same  principle,  in  an  ejectment 
by  the  lessor  ajrainst  his  own  lessee,  the  latter  is 
not  permitted  to  set  up  or  take  advantau-e  of  a  de- 
fect in  the  lessor's  title,  or  to  show  a  subslstinir  ti- 
tle in  a  third  person  to  defeat  the  lessor's  riirht. 
Driver  v.  Lawrence,  2  W.  Bl.  1269, 2  Salk.  447 ;  Men- 
hall  v.  Wright,  3  Mass.  Rep.  138,  163:  Jackson  v. 
Reynolds,  1  Gaines'  Rep.  444;  Jackson  v.  Wbitford, 
2  Chines'  Kep.  215 ;  Jackson  v.  Vosburgrh,  7  Johns. 
Rep.  180;  Brant  v.  Livermore,  10  Johns.  Rep.  358. 
So,  a  person  who  has  entered  Into  possession  under 
another,  and  acknowledged  his  title,  cannot  set  up 
an  outstandindT  title  in  a  third  person.  Jackson 
V.  Stewart,  6  Johns.  Rep.  84 ;  Jackscm  v.  De  Walts, 
7  Johns.  Kep.  157;  Jackson  v.  H  in  man,  10  Johns. 
Rep.  292:  Doe  v.  Clarke,  14  Bast,  48H.  Nor  can  a 
person  clalmingr  the  land  under  the  tenant  set  up 
an  outatanding  title  against  the  landlord  (Jackson 
V.  Graham,  8  Caines'  Hep.  188) ;  nor  against  a  pur- 
chaser under  an  execution  against  the  landlord  or 
the  tenant.  Jackson  v.  Graham,  3  Caines'  Hep.  188 ; 
Jackson  v.  Bush,  10  Johns.  Rep.  223.  And  a  person 
who  has  entered  by  permissum  of  one  tenant  in 
common  cannot,  after  a  partition  made,  set  up  an 
S27*j  ^adverse  title  in  Imr  of  an  ejectment  by  the 
tenant  in  common,  to  whose  share  the  premises 
had  fallen.  Smith  v.  Burtis,  9  Johns.  Rep.  174; 
Pfaher  ▼.  Creel,  18  Johne.  Rep.  116.  And  where  a 
person  in  possession  of  land  covenants  with  anoth- 
er to  pay  him  for  the  land,  the  covenantee  is  es- 

Wheafc.  8. 


topped  from  setting  up  an  outstanding  title  to  bar 
an  ejectment  by  his  covenantor,  unless  he  shows 
fraud  or  Imposition  in  the  agreement.  Jackson  v. 
Ayrcw,  14  Johns.  Rep.  224.  Lord  Eldon  has  declared 
that  with  regard  to  mortgageorsand  incumbrMncers 
if  they  do  not  get  in  a  term  that  is  outstanding,  but 
satistled,  in  some  sense,  either  by  taking  an  a.s9ign- 
ment  making  the  trustee  a  party  to  tlie  instrument, 
or  taking  possession  of  the  deed  creating  the  term, 
that  term  cannot  be  used  to  protc>ct  them  against 
any  person  having  mesne  charges  or  incumbrances. 
Maundrell  v.  Maundrell,  10  Ves.24d,  271 ;  see  Peake's 
Evid.  341,  3d  ed.  And  in  cases  where  land  has  been 
sold  by  executors  or  administrators  under  a  legal 
authority  to  sell,  it  has  been  settled,  that  strangers 
to  the  title,  those  who  have  no  estate  or  privity  of 
estate  or  interest,  and  who  pretend  to  none,  atPect- 
ed  by  the  sale,  shall  not  be  entitled  to  set  up  the 
title  of  the  heirs,  or  to  call  on  the  ex€»ent4)r  or  ad- 
ministrator for  strict  proof  of  the  regularity  of  all 
his  pi*oceeding8  in  the  sale.  Knox  v.  Jenks,  7  Mass. 
Rep.  488.  And  a  stranger  to  a  mortgage  is  not  i>or- 
mitted  to  set  it  up  to  defeat  a  legal  title  in  the 
plaintiff.  Collins  v.  Torrey,  7  Johns.  Rep.  278; 
Jackson  v.  Pratt,  10  Johns.  Rep.  381. 

Those  cases  clearly  show  that  the  doctrine  has 
been  very  much  narrowed  down.  It  remains  to 
consider  whether  the  doctrine  has  ever  been  estab- 
lished, that  a  mere  superior  outstanding  title  in  a 
third  person,  with  whom  the  defendant  has  no  pri- 
vity, can  be  given  in  evidence  in  an  ejectment,  to 
defeat  a  possessory  title  in  the  plaintiff,  which  is 
superior  to  that  of  the  defendant.  It  is  manlft'st, 
that  at  the  time  when  Lord  Manstiold  delivered  his 
opinion  in  Doe  v.  Pegge,  1  T.  H.  758,  note,  he  did 
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pears  in  the  case,  that  the  goods  were 
originally  shipped  from  Liverpool,  and  were 
land«d  at  Boi*deaux.  All  question  as  to  con- 
tinuity of  voyage,  and  as  to  whether  Liver- 
pool or  Bordeaux  ought  to  be  deemed  the  place 
of  exportation,  is  out  of  the  case,  because  the 
information  charges  the  goods  to  have  been  ex- 
ported from  Bordeaux.  Upon  the  evidence,  it 
appears  that  the  goods  were  invoiced  at  sixty 
or  seventy  per  cent,  below  the  price  in  New 
Orleans;  which,  it  is  supposed,  was  at  least  as 
high  as  the  price  would  have  been  in  Liverpool ; 
but  it  also  apix^ars  that  goods  of  this  kind,  at 
the  time  of  their  exportation  from  Bordeaux, 
were  depreciated  in  value  to  an  equal  degree ; 
and  it  is  proved  that  the  same  goods  were  of- 
fered to  a  witness  at  60  per  cent,  below  their 
cost  at  Liverpool.  The  court  is,  therefore,  not 
satisfied  that  the  goods  were  invoiced  below 


their  true  value  at  Bordeaux,  with  a  desien  to 
evade  the  lawful  *duties;  and  the  in-  [234 
quiry  as  to  their  value  in  the  port  from  which 
they  were  originally  shipped  is  excluded  by  the 
form  in  which  the  libel  is  drawn.  The  decree 
of  the  District  Court,  restoring  the  goods  to  the 
claimant,  is  therefore  affirmed. 

Decree  affirmed. 


[constitutional  law.] 
HAMPTON  c.  M'CONNEL. 

A  judgment  of  a  state  court  has  the  same  credit, 
vAlldity,  and  effect,  in  every  other  court  within  the 
United  States,  which  it  had  in  the  state  where  it 
was  rendered ;  and  whatever  plc^is  would  he  ?ood 


not  consider  any  such  doctrine  as  established,  for 
he  confines  his  opinion  to  the  mere  case  of  a  mort- 
KMMree  asaifainst  tiis  mort9tttfeor,althoufjrh  be  states 
d2a*]  *the  question  in  the  broadest  terms;  and  if 
the  decisions  bad  then  grone  the  whole  lenfrth,  he 
would  certainly  have  so  stated.  Nor  is  there  any 
subsequent  case  in  En^rland  in  which  the  point  has 
bf'en  decided.  The  case  of  Doe  v.  Reade  (8  East, 
^63),  turned  upon  the  circumstance  that  the  defend- 
ant, being  lawfully  in  posseMoo,  miflrht  defend  him- 
self upon  hifl  title,  though  20  years  had  run  against 
him  before  he  took  possession,  the  plaintiff  in  eject- 
ment not  claiming  under  the  prior  adverse  posses- 
sion ;  and  the  case  of  Ooodtltle  v.  Baldwin  (il  Bast, 
•488),  turned  upon  the  distinction,  that  the  premises 
were  crown  lands,  which  by  statute  could  not  be 
g^ranted,  and  that  the  possession  of  the  plaintiff 
and  the  defendant  was  to  be  presumed  by  the  li- 
cense of  the  crown. 

Undoubtedly  the  plaintiff  must  show  that  he  has 
a  good  possessory  title ;  and,  therefore,  if  the  de- 
fendant shows  that  he  has  conveyed  the  land,  un- 
less the  conveyance  was  void  by  reason  of  a  prior 
disseizin,  the  plaintiff  cannot  recover.  Gould  v. 
l^ewman,  6  Mas«s.  Rep.  230 ;  Wolcott  v.  Knight^  6 
Mass.  Rep.  41H;  Everenden  v.  BeaumonU  7  Mass. 
Rep.  76;  Williams  v.  Jackson.  5  Johns.  Rep.  489; 
Phelps  V.  Sage,  2  Day's  Rep,  161.  8o  a  tenant  may 
show  that  the  title  of  his  landlord  has  expired.  Eng- 
land V.  Slade,  4  T.  R.  683.  So  in  an  ejectment  by  a 
c^Ktui  que  trust  the  tenant  may  set  up  in  his  de- 
fense the  legal  outstanding  title  in  the  trustee.  Doe 
V.  Staples,  2  T.  R.  684.  For  in  all  these  cases  the 
evidence  shows  that  the  plaintiff  has  no  subsisting 
possessory  title  at  law.  and,  therefore,  he  ought 
not  to  be  permitted  to  disturb  the  tenant's  posses- 
sion. The  genenU  rule  is,  that  possession  consitutes 
a  HufHcient  title  against  every  person  not  having  a 
better  title ;  and,  therefore,  the  tenant  may  stand 
upon  his  mere  naked  possession  until  a  better  title 
is  shown.  **  In  ceqvali  Jure  melifjr  est  conditio  pos- 
MdentUt;  he  that  hath  possession  of  lands,  though 
it  bo  by  disseizin,  hath  a  right  against  all  men  but 
against  him  that  hatb  right."  Doct.  &  Stud.  9,  3 
Shep.  Abridg.  28;  and  the  rule  of  the  civil  law  is 
the  .same.  Non  pomcneiHo  incumbit  necestitas  f>rf}~ 
Jxindi  ufunte^iones  ad  i*e  pertinere.  Cod.  lib.  4,  cited 
22»«1  *2  Rro.  Adm.  &  Civ.  Law,  871,  note.  And  pos- 
session, although  it  be  merely  a  naked  possession, 
or  acquired  by  wrong,  as  by  disseizin,  is  also  a  title 
upon  which  a  recovery  can  be  had.  For  as  Black- 
stone  Justly  observes,  **  in  the  meantime,  till  some 
act  be  done  by  the  rightful  owner  to  devest  the  pos- 
session and  assert  liis  title,  such  actual  possession 
is  prima  facie  evidence  of  a  legal  title  in  the  pos- 
session ;  and  it  may,  by  length  of  time  and  negli- 
gence  of  him  who  hath  the  right,  by  degrees  ripen 
ito  a  {)erfect  and  indefeasible  title."  2  Bl.  Com. 
196.  So  Jenkins,  in  his  Centuries  of  Reports,  42, 
states  that  the  fii*st  possession,  without  any  other 
title,  serves  in  an  assize  for  land.  In  Bateman  v. 
Allen  (Cro.  Eliz.  nm,  it  was  held  that  the  plaintiff 
was  entitled  to  recover  in  ejectment,  where  it  was 
found  by  s|>eoial  venlict  that  the  defendant  had 
not  the  first  possession,  nor  entered  under  title, 
hut  upon  the  plaintiff's  possession.  And  in  Allen 
V.  Rivington  (2  Saund.  R.  ill),  where,  upon  a  special 
verdict  in  ejectment,  It  appeared  that  the  plaintiff 
had  a  priority  of  possession,  and  no  title  was  found 
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for  the  defendant.  Saunders  sayiL  the  matter  In 
law  was  never  argued,  for  the  priority  of  posaesaion 
alone  gives  a  good  title  to  the  lessor  of  the  plaint- 
iff against  the  defendant,  and  all  the  world,  except^ 
ing  against  the  rightful  owner.  .\nd  in  a  late  caae^ 
it  was  held  that  mere  prior  occupancy  of  land, 
however  recent,  gives  a  good  title  to  the  occupier, 
whereupon  he  may  recover,  as  plaintiff,  against  all 
the  world,  except  such  as  can  prove  an  older  and 
better  title  in  themselves.  Catteris  v.  Cooper,  4 
Taunt.  547.  See  also,  8  East.  363.  And  this  doctrine 
has  been  frequently  recognized  in  the  Amerit^m 
courts.  Jackson  v.  Hazen,  2  Johns.  Rep.  22 ;  Jack- 
son V.  HardervJ  Johns.  Rep.  203.  The  last  case,  4 
Johns.  Rep.  »Q2,  goes  further,  and  decides  that  a 
mere  Intruder  upon  lands  shall  not  be  permitted 
to  protect  his  Intrusion  in  a  suit  bv  the  person  upoa 
whom  he  has  intruded,  bv  setting  up  an  out<(taDd- 
ing  title  in  a  stranger.  And  in  Smith  v.  Lorillard, 
10  Johns.  Rep.  398,  all  the  authorities  were  review- 
ed, and  it  was  held  that  it  is  not  necessary  for  the 
plaintiff  in  ejectment  to  show,  in  every  case,  a  pos- 
session of  twenty  years,  or  *a  paper  title ;  [*SS30 
that  a  possession  for  a  less  period  will  form  a  pre- 
sumption of  title  sufficient  to  put  the  tenant 
upon  his  defense ;  and  that  a  prior  posseesion  abort 
of  twentv  years,  under  a  claim,  or  assertion  of 
right,  will  prevail  over  a  subsequent  posseffiinn  of 
less  than  twenty  vears,  when  no  other  evidence  of 
title  appears  on  either  side.  In  respect  to  real  ac- 
tions, it  is  said  by  Chief  Justice  Parsons,  that  un- 
der the  general  issue  the  defendant  cannot  give  in 
evidence  a  title  under  which  he  does  not  ciaim, 
unless  it  be  to  rebut  the  demandant's  evidence  of 
seizin ;  but  that  he  may  plead  in  bar  a  oonveyanoe 
by  the  demandant  to  a  third  person,  under  whom 
he  do^  not  claim ;  for  if  the  tenant  have  no  rijarht, 
vet  if  the  demandant  have  no  right,  he  cannot,  in 
law,  draw  into  question  the  tenant's  seizin, whether 
acquired  by  right  or  by  wrong.  Wolcott  v.  KniK-ht, 
6  Mass.  Rep.  418;  Oould  v.  Newman,  6  Mass.  Uep. 
239. 

It  is  remarkable  that  in  none  of  the  foreg-oin^ 
cases  the  point  is  stated  to  have  been  ever  decided 
upon  the  naked  question  whether  a  better  sul>8i8t- 
ing  title  in  a  third  person  can  be  given  in  evidence 
by  a  defendant  who  has*no  privltv  with  that  title, 
to  defeat  a  title  in  the  plaintiff,  which  is  yet  supe* 
rior  to  that  under  which  the  defendant  holds  the 
land.  Blackstone  puts  a  case  in  point:  **  If  ten- 
ant in  tail  enfeoffs  A  in  fee  simple  and  dies,  and  B 
disseizes  A,  now  B  will  have  the  pooscsslon,  A  the 
right  of  possession,  and  the  issue  in  tail  the  richt 
of  property.  A  may  recover  the  possession  aninst 
B  and  afterwards  the  issue  In  tail  may  evict  A,  and 
unite  in  himself  the  possession,  the  right  of  posses- 
sion, and  also  the  right  of  property.'  2  Bl.  Com. 
199.  Here  B  is  an  intruder,  and,  therefore,  oomea 
within  the  reach  of  the  case  of  Jackson  v.  Harder 
(4  Johns.  Rep.  202).  But  if  B  had  oonveyed  to  C,  and 
then  A  had  brought  an  ejectment  against  C,  could 
the  latter  have  set  up  the  title  of  the  issue  in  tail, 
with  which  he  had  no  privity,  although  that 
were  a  good  subsisting  superior  title  to  defeat  the 
recovery  of  A  ?  It  becomes  not  the  annotator  to 
express  any  opinion  on  this  point:  his  only  ob- 
ject is  to  bring  the  authorities  in  review  before  the 
learned  reader,  and  to  suggest  that  it  may  yet  be 


considered  as  subject  to  Judicial  doubt. 


if 
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to  a  milt  thereon  In  aueb  state,  and  none  others,  can 
be  pleaded  in  any  other  court  within  thQ  United 
States. 

ERROR  to  the  Circuit  Court  for  the  District 
of  South  Carolina. 

The  defendant  in  error  declared  against  the 
plaintiff  in  error,  in  debt,  on  a  iuderaent  of  the 
Supreme  Court  of  the  state  of  New  York,  to 
which  the  defendant  below  pleaded  nil  debet, 
and  the  plaintiff  below  demurred.  The  Cir- 
cuit Court  rendered  a  judgment  for  the  plaint- 
iff below,  and  thereupon  the  cause  was  brought 
by  writ  of  error  to  this  court. 

Mr.  Hopkinson,  for  the  plaintiff  in  error,  sug- 
gested, t^iat  if,  underany  possible  circumstances, 
the  plea  of  nil  debet  could  be  a  ^ood  bar  to  the 
action,  a  general  demurrer  was  insufficient.  He 
235*]  cited  MUU  v.  Duryee,^  ♦and  stated  thai 
the  present  case  might,  perhaps,  be  distinguish- 
ed from  that,  as  it  would  seem  that  in  Mills  v. 
Burpee  the  defendant  had  actually  appeared  to 
the  suit  upon  which  the  original  judgment  was 
recovered;  but  that  in  the  present  case  there 
was  no  averment  in  the  declaration  to  that  ef- 
fect, and  the  proceeding  in  the  former  suit 
might  have  been  by  attachment  in  rem,  without 
notice  to  the  party. 

Mr.  Laic,  for  the  defendant  in  error,  relied  up- 
on the  authority  of  MiUsv.  Duryee  as  conclusive 
to  show  that  nul  tiel  record  ought  to  have  been 
pleaded.  He  also  cited  Armstrongs.  Carson*  s 
^leeutors} 

Marshall,  CK  J.,  delivered  the  opinion  of 
the  court.  This  is  precisely  tl)e  same  case  as 
that  of  MUls  V.  Duryee,  The  court  cannot  dis- 
tinguish the  two  cases.  The  doctrine  there  held 
was,  that  the  judgment  of  a  state  court  should 
have  the  same  credit,  validity,  and  effect,  in 
every  other  court  in  the  United  States,  which 
it  had  in  the  state  where  it  was  pronounced, 
and  that  whatever  pleas  would  be  good  to  a  suit 
thereon  in  .such  state,  and  none  others,  could 
be  pleaded  in  any  other  court  in  the  United 
States. 

Judgment  affirmed.^ 


Cited— 13  Pet.  814, 3S6;  6  Wall.  908;  18  WaU.  463; 
21  WaU.  428 ;  1  Otto.  661 ;  2  Otto,  251 ;  1  Wood.  &  M. 
175, 178 ;  2  Wood.  &  M.  4 ;  3  Wood.  &  M.  117 ;  2  Palne^ 
222,506:  2  McLean,  129,  513;  Hemp.  51;  9  Blatch. 
277 ;  12  Bank.  Beg,  168 ;  13  Bank.  Reg.  390 ;  8  Woods 
7. 


[prize.] 


THE  FORTUNA. 
KRAUSE  ET   al.,  Claimants. 

A  question  of  proprietary  Interest  and  conceal- 
ment of  papers.  Further  proof  ordered,  open  to 
both  parties.  On  the  production  or  further  proof 
by  the  claimant,  condemnation  pronounced. 

•Where  a  neutral  ship-owner  lends  his  t**37 
name  to  cover  fraud  with  regrard  to  the  carvo,  this 
circumstance  will  subject  the  ship  to  condemna- 
tion. 

It  is  a  relaxation  of  the  rules  of  the  prize  court 
to  allow  time  for  further  proof  in  a  case  where 
there  has  been  concealment  of  material  papers. 

THIS  is  the  same  cause  which  is  reported 
ante.  Vol.  II.  p.  161,  and  which  was  or- 
dered to  further  proof  at  the  last  term.  It 
was  submitted  without  argument,  upon  the 
further  proof,  at  the  present  term. 

Johnson,  J.,  delivered  the  opinion  of 
the  court.  Both  vessel  and  cargo,  in  this  case, 
are  claimed  in  behalf  of  M.  &  J.  Krause,  Rus- 
sian merchants,  resident  at  Riga.  The  docu- 
ments and  evidence  exhibit  Martin  Krause  as 
the  proprietor  of  the  ship,  but  the  captain 
swears  that  he  considered  her  as  the  property 
of  the  house  of  M.  &  J.  Krause,  from  their 
having  exercised  the  ordinary  acts  of  ownership 
over  her;  and  in  this  belief  he  is  supported  by 
the.  fact  that  his  contract  is  made  with  John 
Krause,  by  whom  he  appears  to  have  been 
put  in  command  of  the  ship.^  Martin 
*Krau8e,  who  appears  in  the  grand  bill  r*238 
of  sale,  is  the  same  Martin  Krause  who  is  a 
member  of  the  firm  of  M.  &  J.  Krause. 

In  all  its  prominent  features,  this  case  bears 
a  striking  resemblance  to  the  case  of  The  St. 
Niefiolas.    A  vessel  documented  as  Russian  is 


L— TCranch,  481. 
2.-2  Dall.  30(8.         ^ 

3.— In  Mills  V.  Duryee,  7  Crancb,  481,  the  follow- 
ingr  points  were  adjudkod :  1st.  That  the  act  of 
1790,  ch.  38,  prescribing  the  mode  in  which  the  pub- 
lic acts,  records,  and  judicial  prooeedinnrSf  in  each 
state,  shall  be  so  authentlcatea  as  to  take  effect  in 
every  other  state,  declaring  that  the  record  of  a 
Jadinnent  duly  authenticated  shall  have  such  faith 
S36*]  and  *credit  as  it  has  tn  the  stat«  court  from 
whence  it  was  taken ;  if  in  such  court  it  has  the  ef- 
fect of  record  evidence,  it  must  have  the  same  ef- 
fect in  every  other  court  within  the  United  States. 
3d.  That  in  every  case  arising  under  the  act,  the 
only  inquiry  is,  what  is  the  effect  of  the  Judgment 
in  toe  state  where  it  was  rendered.  8d.  That  what- 
ever might  be  the  effect  of  a  plea  of  nU  debet  to  an 
action  on  a  state  judgment,  after  verdict,  it  could 
not  be  sustained  on  demurrer.  4th.  That  on  such 
a  plea  the  original  record  need  not  be  produced  for 
inspection,  but  that  an  iBxempliflcation  thereof  is 
sulficf  ent.  6th.  That  the  act  applies  to  the  courts 
of  the  District  of  Columbia,  and  to  every  other 
court  within  the  United  States. 

In  the  argument  of  Borden  v.  Fitch  (15  Johns. 
Uep.  121),  in  the  Supreme  Court  of  New  York,  it 
seems  to  have  been  supposed  that  this  court  had 
decided,  in  Mills  v.  Duryee,  that  ntU  tiel  record  was 
the  only  proper  plea  to  an  action  upon  a  state  Judg- 
ment.   But  It  is  conceived  that  as  to  the  pleadings. 

Wheat.  8. 


it  on]  V  decid  dd  that  nil  debet  was  not  a  proper  plea ; 
and  tnat  the  court  would  hold  that  any  plea  (as 
well  as  nvl  tiel  rec<)rd)  that  would  avoid  the  Judg- 
ment, if  technically  pleaded,  would  be  good.  How- 
ever this  may  be,  it  may  safely  be  affirmed,  that 
the  question  is  still  open  in  this  court,  whether  a 
special  plea  of  fraud  might  not  be  pleaded,  or  a 

J»lea  to  the  Jurisdiction  of  the  court  in  which  the 
udgment  was  obtained ;  for  these  might,  in  some 
cases,  bo  pleaded  in  the  state  court  to  avoid  the 
Judgment. 

4.— Transbition  of  Exhibit,  287.  A,  "  On  the  fol- 
lowing conditions  have  I  given  to  Captain  Henry 
Behrens,  the  command  of  the  ship  Fortuna,  under 
Russian  colors,  lying  at  present  in  Riga. 

1.  Captain  Behrens  shall  have  25  Alberts  dollars, 
monthly  wages. 

2.  The  whole  cabin  freight  has  been  allowed  him. 

3.  He  is  to  receive  5  per  cent,  primage. 

4.  Traveling  expenses  for  the  benefit  of  the  ves- 
sel, as  likewise,  victualing  expenses  for  the  use  of 
the  ship  in  port,  consistent  with  moderation,  have 
been  allowed  to  the  captain. 

Captain  Behrens,  on  his  part,  promises  to  watch 
the  interest  of  his  owner  in  every  respect,  and  do 
the  best  he  can  for  the  benefit  of  the  vessel. 

For  the  fulfillment  of  the  present  contract  I  bind 
myself  by  my  signature. 
Riga,  the  mh  of  August,  1813. 

Per  Proc.       John  Krause, 
(Signed)  Schultz." 
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placed  under  the  absolute  control  of  a  British 
house,  is  despatched  under  the  orders  of  that 
house  to  the  Havanna,  where  she  is  loaded  un- 
der the  directions  of  an  individual  of  the  name 
of  Muhlenbruck,  who  assumes  the  character  of 
agent  of  the  Russian  owners;  she  is  then  osten- 
sibly cleared  out  for  Riga,  but  with  express  or- 
ders to  call  at  a  British  port,  and  terminate  her 
voyage  under  the  orders  of  the  same  house,  un- 
der the  auspices  of  which  the  adventure  had 
originated  and  been  so  far  conducted. 

Under  these  circumstances,  it  was  certainly 
incumbent  upon  the  claimant  to  show  the  pre- 
vious correspondence  of  the  British  with  the 
Russian  house,  and  the  immediate  dependence 
of  the  agent  at  the  Havanna  upon  the  Russian 
house  for  authority,  instructions,  and  resources. 
When  we  come  to  compare  the  correspondence 
of  Muhlenbruck  with  that  of  Smith,  the  agent 
in  The  St.  Nicholas,  we  find  here,  also,  a  strik- 
ing similitude.  In  that  case,  the  supposed  cor- 
respondence with  the  Russian  principle  is  in- 
239*]  closed  *under  cover  to  the  British 
house,  with  a  request  that  they  would  forward 
it.  In  this  case  the  letters  covering  the  invoice 
and  bill  of  lading,  and  directed  to  M.  &  J. 
Krause,  is  confldea  to  the  captain,  but  with  ex- 
press instructions  to  forward  it  to  the  British 
house,  and  await  their  orders. 

The  material  facts  on  which  the  court  relies, 
in  making  up  its  iudgment  on  the  claim  of  the 
cargo,  are  the  following: 

In  the  first  place,  there  is  a  general  shade  of 
suspicion  cast  over  the  whole  case,  by  the  fact 
that  all  the  material  papers  relating  to  the 
transaction  were  mysteriously  concealed  in  a 
billet  of  wood.  Had  there  been  nothing  fraud- 
ulently intended,  these  papers  ought  to  have 
been  delivered  along  with  the  documentary  evi- 
dence. But  they  were  not  discovered  until  be- 
trayed by  one  of  the  crew.  It  is  upon  the  in- 
vestigation of  these  papers,  principally,  that 
the  circumstances  occur  which  discover  the 
true  character  of  this  voyage. 


Second.  There  is  no  evidence  that  this 
adventure  was  ever  undertaken  under  instruc- 
tions fromM.  &  J.  Krause.  But  there  is  evi- 
dence that  everything  is  set  in  motion  at  the 
touch  of  Bennet  &  Co..  of  London.  And  al- 
though they  affect  to  act  in  the  capacity  of 
agents  of  the  Russian  house,  even  the  rules  of 
the  common  law  would  constitute  them  princi- 
pals, in  a  case  in  which  they  cannot  exhibit  the 
authority  under  which  they  assume  the  charac- 
ter of  agents.  Again,  there  is  no  evidence  that 
any  funds  were  furnished  by  the  Russian  house 
•for  the  purchase  of  this  carffo.  But  there  is 
evidence,  and  *we  think  conclusive  evi-  [*24r0 
dence,  to  show  that  it  was  purchased  on  funds 
of  the  British  house,  remitted  througl/the  me- 
dium of  the  cargo  of  the  Robert  Bruce,  a  ship 
loaded  by  Bennet  &  Co. ,  and  despatched  about 
the  same  time  for  the  Havanna.  In  the  letter 
of  instructions  of  the  18th  of  March,  1818,  ^  the 
•captain  is  told  to  proceed  to  the  Havan-  [*24r  1 
na  and  await  the  arrival  of  Muhlenbruck,  in  the 
Robert  Bruce,  for  orders;  and  in  case  of  any 
accidents  befalling  that  vessel,  to  apply  to  the 
Spanish  house  of  Y  chazo  &  Carricabura,  at  the 
Havanna,  for  further  instructions.  And  in  a 
letter  to  the  house  of  Lorent  &  Steinwitz,  of 
Charleston,  Bennet  &  Co.  inform  them  that 
thb  Fortuna  is  •despatched  to  the  Havanna  to 
the  address  of  Ychazo  &  Carricabura  to  obtain 
a  freight  for  the  Baltic,  and  request  Lorent  & 
Steinwitz  to  advise  that  house,  if  they  could 
obtain  a  freight  for  her  to  any  port  in  Europe. 
This  corl%spondence  is  explained  thus:  The  car- 
go of  The  Robert  Bruce  would  probably  be  suf- 
ficient to  load  this  ship  with  colonial  produce; 
if  she  arrives  in  safety,  the  original  adventure 
can  then  proceed,  but  should  she  be  captured  or 
lost,  some  return  freight  must  then  be  found 
for  the  Fortuna.  And  accordingly  we  find  in 
the  letter  to  Bennet  &  Co.,  of  the  24th  March, - 
Muhlenbruck  solicits  *a  credit  on  Ja-  r*24:2 
maica  or  Cadiz  as  he  expresses  it,  "  to  be  able 
to  settle  the  surplus  of  the  amount  already 


1.— "London,  18th  November,  1818,  Captain  Henry 
Bebrens. 

As  we  have  settled  your  ship's  accounts  by  pay- 
ing you  a  balHDce  of  £206  16  11  up  to  November 
13tn,  we  now  ligree  that  the  arrangrement  made 
with  Messrs.  M.  &  J.  Krause,  when  you  were  last  at 
Ri^ra,  shHil  continue  in  force  for  the  pending  voy- 
age, as  far  as  relates  to  your  pay  and  primage,  and 
we  ag^ree  to  pay  you  a  gratuity  of  one  hundred 
pounds  (£100)  sterling,  at  the  exchange  current, 
whenever  your  voyage  shall  end,  and  likewise  to 
allow  you  your  cabin  freight  at  the  rate  which  the 
ship  receives  for  her  cargo.  We  ha\'e  ordered  Mr. 
J.  F.  Muhlenbruck  to  supply  you  with  the  cosh  nec- 
essary for  your  expenses  in  the  Havanna  when  ar- 
rived out,  which  we  beg  may  be  as  little  as  possible. 
And  in  case  of  your  wanting  any  aid  in  Ports- 
mouth, apply  to  Mr.  Andrew  Lindergreen,  or  in 
Plymouth  to  Messrs.  Puge  &  Son,  or  In  Falmouth  to 
Messrs.  Fox  &  Son,  who  will  supply  you  on  showing 
this  letter.  We  desire  that  you  will,  with  your  ship 
Fortuna,  as  speedily  as  possible,  join  the  West  In- 
dia convoy  now  lying  at  Portnmouth  taking  sailing 
instructions,  and  proceed  with  the  same  convoy  to 
the  Havanna,  where  you  will  apply  to  Mr.  J.  P. 
Muhlenbruck,  at  Messrs.  Ychazo  &  Carricabura, 
merchants  there.  You  will  receive  at  the  Havanna, 
Mr.  J.  P.  Muhlenbruck's  instructions,  which  you 
will  follow  implicitly.  Mr.  J.  P.  Muhlenbruck  goes 
out  to  the  Havanna  on  board  The  Robert  Bruce,  or 
some  other  vessel  in  the  convoy,  if  The  Robert 
Bruce  is  too  late.  Should  any  accident  befall  him 
in  the  vessel  on  board  of  which  he  goes,  so  that  it  is 
ascertained  that  Mr.  J.  P.  Muhlenbruck  cannot  ar- 
rive at  the  Havanna,  or  if  he  should  not  be  arrived 
there  sixty  days  (60)  after  you  have  arrived  there, 
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you  will  consult  with  Messrs.  Ychazo  &  Carrica- 
bura what  is  best  to  be  done.  Should  the  convoy 
be  gone  on  your  arrival  at  Portsmouth,  you  are  at 
liberty  to  follow  it  without  convoy.  Wishing  you 
a  good  voyage,  we  remain,  &c., 

(Signed)  Bennet  &  Co." 

On  your  arrival  at  Leith,  apply  to  Ogilvie  &  Pat^ 
terson. 

2.—  "  Havanna,  S4th  March,  1814. 

Mewn,  Benn^  <ir  Co.,  Lftndim  : 

Gentlemen—I  have  the  honor  to  refer  you  to  my 
last  letters  of  21st  of  February,  and  the  1st  of  Marcli, 
of  which  I  have  sent  you  by  different  opportunitie** 
triplicates.  The  tirst  letter  principally  contained  to 
request  the  favor  of  your  opening  me  a  credit  in  Ja- 
maica or  Cadiz  to  be  able  to  settle  the  surplus  of  the 
amount  already  shipped,  which  may  be  left  out  of 
the  proceeds  of  the  outbound  shipment  of  The  Rob- 
ert Bruce.  I  hope  that  the  above  letter  has  reached 
you  m  time  to  grant  me  as  soon  as  possible  the  fa- 
vor, and  beg  to  be  convinced  that  only  the  greatest 
necessity  engages  me  to  request  it ;  not  being  able 
to  draw  on  either  Ameiica  or  England.  I  have  now 
the  greatest  pleasure  to  inform  you  of  the  safe  ar- 
rival of  The  Robert  Bruce,  James  Cheasel,  master, 
on  the  19th,  under  protection  of  His  Majesty's  ship. 
North  Star,  Captain  Thomas  Coe,  from  Jamaica. 
Prom  Cork  she  sailed  with  convoy,  consisting  of  His 
Majesty's  ship  Leviathan,  74,  Captain  Adam  Drum- 
mond.  The  Talbot,  20,  Captain  Spelman  Swaine,  and 
The  Scorpion,  of  18  guns.  Therefore,  she  has  been 
the  whole  voyage  under  oonvoy,  and  the  insurers 
have  to  pay  the  full  returns  of  6  per  cent.  The 
North  Star,  which  sails  to>morrow,  takes  all  the 
ready  vessels  for  Burope  out  to  Bermuda ;  from 
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sliipped  which  may  be  left  out  of  the  proceeds 
of  the  outward-bound  shipment  of  the  Robert 
Bruce."  Now,  the  only  shipment  he  had  then 
made  was  b^  the  Fortuna;  and  this  letter  gives 
243*]  advice  of  that  *8hipraent,  as  also  of  the 
arrival  of  the  Robert  Bruce,  and  the  progress 
he  had  made  in  disposing  of  her  cargo.  The 
passage  quoted  means,  therefore  (although 
somewhat  obscurely  expressed),  "  It  is  possible 
that  the  outward  cargo  of  the  Robert  Bruce 
may  not  be  sufficient  to  pay  for  the  shipment 
244*]  already  *made  by  the  Fortuna,  and 
you  must  therefore  f lunish  me  with  a  credit 
to  make  up  the  deficiency."  Ychazo  &  Carri- 
cabura  no  doubt  advanced  for  the  purchase  of 
the  csLTfjro  of  su^rs  upon  the  credit  of  the  cargo 
of  the  Rolxjrt  Bruce,  and  accordingly  we  find 
that  house  charging  a  commission  for  advanc- 
ing. On  these  facts  we  are  satisfied  that  the 
cargo  was  purchased  with  British  funds. 

Lastly,  there  is  no  evidence  that  Muhlen- 
bruck  was  the  agent  of  M.  &  J.  Krause,  and 
there  is  abundant  evidence  of  his  being  the 
avowed  and  confidential  agent  of  the  British 
house.  We  see  in  the  midst  of  the  greatest 
anxiety  to  keep  up  the  character  of  agent  to  the 
Russian  house,  this  gentleman,  without  being 
aware  of  it,  does  an  act  which  at  once  shows 
to  whom  he  holds  himself  acoountable.  In  his 
letter  to  Bennett  &  Co.  of  the  24lh  of  March, 
he  requests  them  to  inform  the  Russian  house, 
that  he  has  made  certain  advances  on  account 
of  the  ship.  But  why  request  Bennett  &  Co. 
to  do  this,  if  he  was  himself  in  immediate 
connection  and  correspondence  with  the  Rus- 
sian house?  The  fact  is,  his  correspondence 
with  the  Russian  house  was  fictitious,  and  his 
object  was  to  inform  Bennett  &  Co.  in  reality, 
whilst  he  feigned  to  address  himself  to  M.  &  J. 
Krause,  and  thus  the  letters  to  the  latter  house, 
covering  the  invoice  and  bill  of  lading,  al- 
though of  the  same  date  with  that  of  Bennett 
&  Go. ,  omits  this  piece  of  information,  which, 
in  a  real  correspondence,  would  be  groundwork 


of  a  credit  to  himself,  and  contains  nothing 
but  the  most  generali  nformation,  just  enough, 
in  fact,  *to  gloss  over  the  transaction,  [*!?45 
and  give  it  the  aspect  of  reality.  * 

With  regard  to  the  vessel,  it  would  be  enough 
to  observe,  that  if  a  neutral  ship-owner  will 
lend  his  name  to  cover  a  fraud  ^ith  regard  to 
the  cargo,  this  circumstance  alone  will  subject 
him  to  condemnation.  But  in  this  case  there 
are,  also,  many  circumstances  to  maintain  a 
suspicion  that  the  vessel  was  British  property, 
or  at  least  not  owned  as  claimed.  Althoqgh 
this  court,  from  extreme  anxiety  to  avoid  suD- 
jecting  a  neutral  to  condemnation,  has  relaxed 
Its  rules  in  allowing  time  for  farther  proof  in  a 
case  where  there  was  concealment  of  papers, 
yet  nothing  has  been  brought  forward  to  sup- 

Sort  the  neutral  character  *of  the  ship.  [*240 
To  charter-pai'ty,  no  original  correspondence, 
nothing,  in  fact,  but  those  formal  papers  which 
never  fail  to  accompany  a  fictitious,  as  well  as 
a  real,  transaction.  On  the  contrary,  we  find 
the  captain,  without  any  instructions  from  his 
supposed  owners,  submitting  implicitly  to  the 
orders  of  Bennett  &  Co.  in  everything ;  and  the 
latter  assuming  even  a  control  over  the  con- 
tract which  he  exhibits  with  his  supposed  own- 
er in  Riga,  and  expressing  a  solicitude  about 
his  expenses,  which  could  only  have  been  sug- 
gested by  a  consciousness  that  the  house  of  B. 
&  Co.  would  have  to  pay  those  expenses. 

Upon  the  whole,  we  are  satisfied  that  it  is  a 
case  for  condemnation  both  of  ship  and  cargo. 

Decree  affirmed. 
AffV— 1  Brock.  299. 


[constitutional  and  common  law.] 

GELSTON   ET  AL.  T.  HOYT. 

Under  the  Judiciary  act  of  1789,  ch.  20,  s.  25,  g\Y 
ing  appellate  JurisdlctloD  to  the  Supreme  Court  of 


thence  another  convoy  will  be  vranted  to  prf)tect 
them  to  Eojfland,  or  at  least  as  far  as  the  latitude 
of  Halifax.  The  Russian  ship  Fortuna,  Captain 
Behrens,  laden  with  1520  boxes  aMorte^l  sugrars 
bound  to  Kiira,  and  for  account  and  risk  of  Messrs. 
M.  &  J.  Krause  at  that  place,  la  ready  to  Join  this 
cstnvoy.  I  enclose  you  invoice  and  bill  of  ladinip, 
which  you  will  be  pleased  to-forward  with  the  first 
opportunity  to  the  above  friends.  The  captain, 
Behrens,  hasg-ot  instructions  from  me  to  touch, 
according  to  the  prevailing  winds,  either  in  Leith 
or  in  the  channel.  By  the  present  circumstances 
on  the  c«|itlnent  of  Europe,  Messrs.  M.  &  J.  Krause 
may  have  been  induced  to  send  this  cargo  to  a  bet- 
ter marlcet  than  it  probably  meets  at  Riga.  Should 
they  have  given  you  any  instructions  concerning 
this  vessel,  the  captain.  Behrens,  has  orders  to  wait 
for  your  kind  information  in  regard  of  the  further 
destination,  which  orders  from  you  I  beg  to  send 
him  as  soon  as  you  know  at  what  port  of  the  above 
mentioned  be  has  arrived  in  England.  Please  to  in- 
fot-m  also,  Messrs.  M.  &  J.  Krause.  that  I  have  ad- 
vanced here  the  captain  $1,332.04,  for  the  use  of 
ship  Fortuna.  Next  week  the  cargo  of  The  Robert 
Bruce  will  be  all  delivered,  and  I  endeavor  to  pro- 
cure the  highest  prices  possible.  The  Oznaburgs 
will  sell  as  well  as  the  Bstopilhus,  but  I  am  sorry  you 
was  not  able  to  get  more  of  the  latter,  and  of  a  finer 
quality,  being  always  the  leading  article  of  an  as- 
sortment of  lineu.  The  prices  of  suarar  are  nearly 
the  same,  and  the  arrival  of  this  convoy  has 
broach t  them  up  Vi  to  ^  dollar  higher.  Coffee  is 
lower,  and  1  expect  to  buy  and  lay  in  good  coffee 
at  $10  to  $11.  Messrs.  Mubberts,  Taylor  &  Simp- 
mh  inform  me  that  I  may  not  expect  a  convoy 
leaving  Jamaica  before  the  80th  of  April.    This 
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same  convoy  can  arrive  here  the  10th  or  16th  of 
May,  and  all  possible  exertion  shall  be  made  on  i^y 
side  to  get  The  Robert  Bruce  laden  before  this  time. 
I  have  till  now  not  received  an  answer  of  Messrs. 
Hibberts,  respecting  the  bills  on  London.  Your 
kind  letter  of  the  18tn  of  December  I  have  duly  re- 
ceived. I  am  happy  that  the  sugars  are  bought 
within  your  limitA,  and  wish  to  be  as  fortunate  with 
those  wanted  for  The  Robert  Bruce's  cargo.  I  have 
the  honor,  &c., 

(Signed)  J.  F.  Muhlekdbuck." 


1.— 


(Translation.) 


**  Havanna,  24th  March,  1814. 
Mt»»rs.  M.  <fc  J.  Krause.  Riga : 

With  the  present  I  have  the  honor  to  send  you 
the  Invoice  and  bill  of  lading  of  a  cargo  of  sugars 
for  your  esteemed  account  in  The  Fortuna,  Captain 
H.  Behrens.  The  ship  could  not  take  more 
than  1,520  boxes  white,  and  (iOO  brown,  with  Cam- 
peachy  wood,  which  was  necessary  for  stowing ; 
together  $57,517.04,  for  which  you  will  please  give 
me  credit.  The  sugars  are  of  the  new  crop,  bought 
at  a  moderate  price,  and  of  a  very  good  quality. 
And  I  flatter  ms^self  you  will  be  content  with  the 
fulfillment  of  your  kind  commission.  As  there  is  a 
convoy  leaving  this  place  to-morrow  for  Bermuda, 
I  found  it  advisable  for  The  Fortuna  to  Join  the 
same,  and  wish  her  a  very  quick  and  safe  passage, 
Of  the  above  documents  I  shall  send  you  dupli- 
cates when  I  have  the  honor  to  write  you  again. 
The  prices  of  Russian  articles  are  at  present— Ra- 
ven's Duck,  $16,  Canvas  $42.  Iron  can  only  be  sold 
with  a  loss,  and  in  small  quantities,  as  the  price  has 
fallen,  &c, 

(Signed)  J.  F.  Muhlbnbruck." 
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the  United  States,  from  the  final  judgment  or  de- 
cree of  the  highest  court  of  law  or  equity  of  a 
state,  in  certain  cases,  the  writ  of  error  may  be  di- 
rected to  any  court  In  which  the  record  ana  judsr- 
ment  on  which  it  is  te  act  may  be  found  ;  and  if 
the  record  has  been  remitted  by  the  higrbest  court, 
&c.,  to  another  court  of  the  state,  it  may  be 
brougrht  by  the  writ  of  error  from  that  court. 

The  courts  of  the  United  States  have  an  exclu- 
sive cognizance  of  the  questions  of  forfeiture  upon 
all  seizures  made  under  the  laws  of  the  United 
847*]  ^States,  and  it  is  not  competent  for  a  state 
court  to  entertain  or  decide  such  questions  of  for- 
feiture. If  a  sentence  of  condemnation  be  defin- 
itively pronounced  by  the  proper  court  of  the 
United  States,  It  is  conclusive  that  a  forfeiture  is 
incurred ;  if  a  sentence  of  acquittal,  it  is  equally 
conclusive  against  the  forfeiture;  and  in  either 
case,  the  question  cannot  be  again  litigated  In  any 
common  law  forum. 

Where  a  seizure  is  made  for  a  supposed  forfeit- 
ure, under  a  law  of  the  United  Stat^  no  action  of 
trespass  lies  in  any  common  law  tribunal,  until  a 
final  decree  is  pronounced  upon  the  proceeding  in 
rem  to  enforce  such  forfeiture ;  for  it  depends  up- 
on the  final  decree  of  the  court  proceeding  in  rem 
whether  such  seizure  is  to  be  deemed  rightful  or 
tortious,  and  the  action,  If  brought  before  such  de- 
cree is  made.  Is  brought  too  soon. 

If  a  suit  be  brought  against  the  seizing  officer  for 
the  supposed  trespass  while  the  Buitfor  the  forfeit- 
ure is  depending,  the  fact  of  such  pendency  may 
be  pleaded  in  abatement,  or  as  a  temi>orary  bar  of 
the  action.  If,  after  a  decree  of  condemnation, 
then  that  fact  may  be  pleaded  as  a  bar ;  if  after  an 
acquittal,  with  a  certificate  of  reasonable  cause  of 
seizure,  then  that  mav  be  pleaded  as  a  bar.  If, 
after  an  acquittal  without  such  certificate,  then 
the  officer  is  without  any  justification  for  the  seiz- 
ure, and  it  Is  definitively  settled  to  be  a  tortious 
act.  If  to  an  action  of  trespass  in  a  state  court  for 
a  seizure,  the  seizing  officer  plead  the  fact  of  for- 
feiture in  his  defense  without  averring  a  lis  pend- 
69t«,  or  a  condemnation,  or  an  acquittal  with  a  cer- 
tificate of  reasonable  cause  of  seizure,  the  plea  is 
bad ;  for  it  attempts  to  put  in  issue  the  question  of 
forfeiture  in  a  state  court. 

At  common  law  any  person  may,  at  his  peril, 
seize  for  a  forfeiture  to  the  government.,  and  if  the 
government  adopt  his  seizure,  and  the  property  is 
condemned,  he  is  Justified.  By  the  act  of  the  18th 
of  February,  1708,  ch.  8,  s.  27,  officers  of  the  reve- 
nue are  authorized  to  make  seizures  of  any  ship 
or  goods  for  any  breach  of  the  laws  of  the  United 
States 

The  statute  of  1794,  ch.  60.  s.  8,  prohibiting  the 
fitting  out  any  ship,  &c.,  for  the  service  of  any  for- 
eign prince  or  states,  to  cruise  against  the  subjects, 
&c.,  of  any  other  foreign  prince  or  state,  does  not 
apply  to  any  new  government,  unless  it  has  been 
acknowledged  by  the  United  States,  or  by  the  gov- 
ernment of  the  country  to  which  such  new 
state  belonged.  And  a  plea  which  sets  up  a  for- 
feiture under  that  act  in  fitting  out  a  ship  to  cruise 
against  such  new  state,  must  aver  sucn  recogni- 
tion, or  it  is  bad. 

A  plea  justifying  a  seizure  under  this  statute 
848*]  need  not  state  the  particular  ^prince  or  state 
by  name,  against  whom  the  ship  was  intended  to 
cruise. 

A  plea  Justifying  a  seizure  and  detention  by  vir- 
tue of  the  7th  section  of  the  act  of  1794,  under  the 
express  instructions  of  the  President,  must  aver 
that  the  naval  or  military  force  of  the  United 
States  was  employed  for  that  purpose,  and  that  the 
seizor  belonged  to  the  force  so  employed.  The  7th 
section  of  the  act  was  not  intended  to  apply  except 
to  cases  where  a  seizure  or  detention  could  not  be 
enforced  by  the  ordinary  civil  power,  and  there 
was  a  necessity,  in  the  opinion  of  the  President,  to 
employ  naval  or  military  power  for  this  purpose. 

To  trespass  for  taking,  and  detaining,  and  con- 
verting property,  it  is  sufficient  to  plead  a  justifica- 
tion of  the  taking  and  detention ;  and  if  the  piaint- 
ifr  relies  on  the  conversion,  he  should  reply  it  by 
way  of  new  assignment. 

A  plea  alleginir  a  seizure  for  a  forfeiture  as  a  jus- 
tification, should  not  only  state  the  facts  relied  on 
to  establish  the  forfeiture,  but  aver  that  thereby 
the  property  became,  and  was  actually,  forfeited!, 
and  was  seized  as  forfeited. 

ERROR  to  the  court  for  the  trial  of  impeach- 
ments and  correction  of  errors  of    the 
state  of  New  York. 
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This  cause  had  been  removed  into  that  court 
by  the  present  plaintiffs  in  error,  by  writ  of  er- 
ror directed  to  the  Supreme  Court  of  the  said 
state.  In  January,  1816,  the  court  of  the  state 
of  New  York  for  the  correction  of  errors  in  all 
thlncs,  afBrmed  the  judgment  which  had  been 
rendered  by  the  Supreme  Court  of  the  state  of 
New  York,  in  favor  of  Hoyt,  the  present  de- 
fendant in  error.  And  before  the  coming  of 
the  writ  of  error  issued  from  this  court, 
the  said  court  for  the  correction  of  errors  of 
the  state  of  New  York,  according  to  the  laws 
of  the  state  of  New  York,  and  the  practice  of 
that  court,  had  remitted  the  record,  which  had 
been  removed  from  the  Supreme  Court  of  the 
state  of  New  York  to  the  said  Supreme  Court, 
with  a  mandate  thereon  requiring  the  Supreme 
♦Court  of  the  state  of  New  York  to  [*24:9 
execute  the  judgment,  which  had  been  so  ren- 
dered by  it  in  favor  of  the  defendant  in  error. 
And  the  said  record  having  been  so  remitted, 
the  Court  of  Errors  of  the  state  of  New  York, 
upon  the  coming  of  the  said  writ  of  error  from 
this  court,  made  the  following  return  thereto: 
"  State  of  New  York,  ss.  The  president  of  the 
senate,  the  senators,  chanpellor,  and  judges  of 
the  Supreme  Court,  in  the  court  for  the  trial  of 
impeachments  and  the  correction  of  ennors, 
certify  and  return  to  the  Supreme  Court  of  the 
Unitea  States,  that  before  the  coming  of  tJieir 
writ  of  error,  the  transcript  of  the  record  in 
the  cause,  in  the  said  writ  of  error  mentioned, 
together  with  the  judgment  of  this  court  there- 
on, and  all  things  touching  the  same,  were  duly 
remitted  in  pursuance  of  uie  statute  instituting 
this  court,  into  the  Supreme  Court  of  judica- 
ture of  this  state,  to  the  end  that  farther  pro- 
ceeding might  be  thereupon  had,  as  well  for 
execution  as  otherwise,  as  might  be  agreeable  to 
law  and  justice;  and  in  which  Supreme  Court 
of  judicature,  the  said  judgment,  and  all  other 
proceedings  in  the  said  suit,  now  remain  of 
record;  and  as  the  same  are  no  longer  before, 
or  within  the  cognizance  of  this  coiut,  this 
^ourt  is  unable  to  make  any  other  or  farther  re- 
turn in  the  said  writ.  All  which  is  humbly 
submitted."  Thereupon  the  counsel  for  the 
plaintiffs  in  error  made  an  application  to  the 
Supreme  Court  of  the  stale  of  New  York,  to 
stay  the  proceedings  upon  the  said  judgment, 
till  an  application  could  be  made  to  this  court 
in  respect  to  the  said  writ  of  error.  To  avoid 
this  delay,  the  counsel  under  the  advice  or  sug- 
gestion of  the  *judge8  of  the  said  Su-  [♦2|>0 
preme  Court  of  the  state  of  New  York,  entered 
into  the  following  agreement,  vizA  **It  is 
agreed,  between  the  attorneys  of  the  above- 
named  plaintiffs  and  defendant  in  error,  that 
the  annexed  is  a  true  copy  of  the  record  and 
bill  of  exceptions,  returned  by  the  Supreme 
Court  of  the  State  of  New  York,  to  the  Court 
of  Errors  of  the  said  state,  and  remitted  by  the 
said  Court  of  Errors,  in  the  affirmance  of  the 
judgment  of  the  said  Supreme  Court  to  the  said 
Supreme  Court.  And  that  the  said  copy  shall 
be  considered  by  the  said  Supreme  Court  of 
the  United  States  as  a  true  copy  of  the  said 
record  and  bill  of  exceptions,  and  shall  have 
the  same  effect  as  if  annexed  to  the  writ  of  er- 
ror in  the  above  cause  from  the  said  Supreoie 
Court  of  the  United  States,  and  that  the  clerk 
of  the  Supreme  Court  of  the  State  of  Kew 
York  transmit  the  same,  with  this  agreement 
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to  the  clerk  of  the  Supreme  Court  of  the  Unit- 
ed States,  and  that  the  same  be  annexed  by  the 
said  clerk  of  the  Supreme  Court  of  the  United 
States,  to  the  said  writ  of  error,  as  a  true  copy 
of  the  said  record  and  bill  of  exceptions." 

Record  and  Bill  of  Exceptions, 

City  and  County  of  New  York,  ss.  Be  it 
remembered,  that  m  the  term  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dPCQ  and  thirteen,  came  Goold  Hoyt,  by  Charles 
Graham,  his  attorney,  into  the  Supreme  Court 
of  judicature  of  the  people  of  the  stale  of  New 
York,  before  the  justices  of  the  people  of  the 
state  of  New  York,  of  the  Supreme  Court  of 
iudicature  of  the  same  people,  at  the  capitol, 
m  the  city  of  Albany,  and  impleaded  David 
Geiston  and  Peter  A.  Schenck,  in  a  certain  plea 
261*1  of  trespass,  ♦on  which  the  said  Goold 
Hoyt  declared  against  the  said  David  Geiston 
and  Peter  A.  Schenck  in  the  words  following: 

City  and  County  of  New  York,  ss.  Goold 
Hoyt,  plaintiff  in  this  suit,  complains  of  David 
Gefcton  and  Peter  A.  Schenck,  defendants  in 
this  suit,  in  custody,  &c. :  For  that,  whereas 
the  said  defendants,  on  the  tenth  day  of  July, 
m  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ten,  with  force  and  arms,  at  the  city 
of  New  York,  in  the  coimty  of  New  York,  and 
at  the  first  ward  of  the  same  city,  the  goods 
and  chattels  of  the  said  plaintiff,  of  the  value 
of  two  hundred  thousand  dollars,  then  and 
there  found,  did  take  and  carry  away,  and 
other  injuries  to  the  said  plaintiff,  then  and  there 
did,  to  the  great  damage  of  the  said  plaintiff,  and 
against  the  peace  of  the  people  of  the  state  of  New 
\  ork.  And,  also,  for  that  the  said  defendants, 
afterwards,  to  wit,  on  the  same  day  and  year 
last  aforesaid,  at  the  city  and  county,  and  ward 
aforesaid,  with  force  and  arms,  to  wit,  with 
8W(mi8,  staves,  hands,  and  feet,  other  goods 
and  chattels  of  the  said  plaintiff,  to  wit,  a  ship 
or  vessel  of  the  said  plaintiff,  called  the  Ameri- 
can Eagle,  together  with  her  tackle,  apparel  and 
furniture,  five  hundred  tons  of  stone  ballast, 
one  hundred  hogsheads  of  water,  one  hundred 
and  thirty  barrels  salted  provisions,  twenty 
hogsheads  of  ship- bread,  of  the  value  of 
two  hundred  thousand  dollars,  at  the  place 
aforesaid  found,  did  take  and  carry  away,  and 
other  wrongs  and  injuries  to  the  said  plaintiff 
then  and  there  did,  to  the  great  damage  of  the 
saidplainliff ,  and  against  the  peace  oi  the  peo- 
26a*]ple  of  the  state  of  New  York.  And,*al80, 
for  that  the  said  defendants,  afterwards,  to  wit, 
on  the  same  day  and  year,  and  at  the  place 
aforesaid,  the  goods  and  cliatteLs  of  the  said 
plaintiff,  to  wit,  a  ship  or  vessel  of  the  said 
plaintiff,  called  the  American  Eagle,  together 
with  her  tackle,  apparel  and  furniture,  five 
hundred  tons  stone  ballast,  one  hundred  hogs- 
beads  of  water,  one  hundred  and  thirty  barrels 
salted  provisions,  and  twenty  hogsheads  of  ship- 
bread,  of  Uie  value  of  two  hundred  thousand 
dollars,  then  and  there  being  and  found,  seized, 
took,  carried  away,  damaged,  and  spoiled,  and 
converted  and  disposed  thereof,  to  their  own 
u^,  and  other  wrongs  to  the  said  plaintiff  then 
and  there  did,  to  the  great  damage  of  the  said 
plaintiff,  and  against  the  peace  of  the  said  peo- 
ple of  the  slate  of  New  York.  And,  also,  for 
that  the  said  defendants,  on  the  same  day  and 
year  aforesaid,  with  force  and  arms,  to  wit. 
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with  swords,  staves,  hands,  and  feet,  to  wit,  at 
the  city,  county,  and  ward  aforesaid,  seized, 
and  took  a  certain  ship  or  vessel  of  the  said 
plaintiff  of  great  value,  to  wit,  of  the  value  of 
two  hundrea  thousand  dollars,  and  in  which 
said  ship  or  vessel  the  said  plaintiff  then  and 
there  intended,  and  was  about  to  carry  and 
convey  certain  goods  and  merchandises,  for 
certain  freight  and  reward,  to  be  therefor  paid 
to  him  the  said  plaintiff;  and  then  and  there 
carried  away  the  said  ship  or  vessel,  and  kept 
and  detained  the  same  from  the  said  plaintiff, 
for  a  long  space  of  time,  to  wit.  hitherto,  and 
converted  and  disposed  thereof  to  their  own 
use;  and  thereby  the  said  plaintiff  was  hinder- 
ed and  prevented  from  carrying  and  conveying 
the  said  goods  and  merchandisers  as  aforesaid, 
and  thereby  ♦lost,  and  was  deprived  of  [^253 
all  the  profit,  benefit,  and  advantage  which 
might  and  would  otherwise  have  arisen  and 
accrued  to  him  therefrom,  to  wit,  at  the  city, 
county,  and  ward  aforesaid,  and  other  wrongs 
and  injuries  to  the  said  plaintiff  then  and  there 
did,  against  the  peace  of  the  people  of  the  state 
of  New  York,  and  to  the  great  damage  of  the  said 
plaintiff.  And,  also,  for  that  the  said  defend- 
ants, afterwards,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  at  the  city,  county,  and 
ward  aforesaid,  with  force  and  arms,  seized, 
and  took  possession  of  divers  goods  and 
cnattels  of  the  sa}d  plaintiff,  then  and  there 
found,  and  being  in  the  whole  of  a  large  value, 
that  is  to  say,  a  ship  or  vessel  of  the  said  plaint- 
iff, called  the  American  Eagle,  together  with 
her  tackle,  apparel  and  furniture,  ^ve  hun- 
dred tons  of  stone  ballast,  one  hundred  hogs- 
heads of  water,  one  hundred  and  thirty  barrels 
of  salted  provisions,  twenty  hogsheads  of  ship- 
bread,  of  the  value  of  two  hundred  thousand 
dollars,  and  staid  and  continued  in  possession 
of  the  said  goods  and  chattels,  so  by  them  seiz- 
ed and  taken  as  aforesaid,  and  the  said  goods 
and  chattels  afterwards  took  and  carried  away, 
from  and  out  of  the  possession  of  the  said 
plaintiff;  whereby,  and  by  reason,  and  in  con- 
sequence of  such  said  seizure,  and  of  other  the 
premises  aforesaid,  the  said  plaintiff  not  only 
lost  and  was  deprived  of  his  said  goods  and 
chattels,  and  of  all  profits,  benefit.s,  and  advan- 
tages, that  could  have  arisen  and  accrued  to 
him  from  the  use,  sale,  employment,  and  dis- 
posal thereof,  but  was  also  forced  and  obliged 
to,  and  did  actually,  lay  out  and  expend  large 
sums  of  money,  and  to  be  at  further  trouble 
and  expense  ♦in  and  about  endeavoring  \*2^4: 
to  obtam  restitution  of  the  property  so  by  the 
said  defendants  seized,  as  aforesaid,  and  other 
wrongs  and  injuries  to  the  said  plaintiff  then 
and  there  did,  against  the  peace  of  the  people 
of  the  state  of  New  York,  and  to  the  damage 
of  the  said  plaintiff  of  two  hundred  thousand 
dollars;  and,  therefore,  he  brings  suit,  &c. 

And  the  said  David  Geiston  and  Peter  A. 
Schenck  thereto  pleaded  in  the  words  following : 

1st  Plea.  And  the  said  David  Geiston  and 
Peter  A.  Schenck,  by  Samuel  B.  Romaine, 
their  attorney,  come  and  defend  the  force  and 
injury,  when,  &c.,  and  say  they  are  not  guilty 
of  the  said  supposed  trespasses,  above  laid  to 
their  charge,  or  anv  part  thereof,  in  manner 
and  form  as  the  said  Goold  Hoyt  hath  above 
thereof  complained  against  them,  and  of  this 
they  put  themselves  upon  the  country. 
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And  for  a  further  plea  in  this  behalf, 
as  to  the  Hcvcral  trespasses  mentioned  in 
the  first,  second,  tliird,  fourth,  and  fifth  counts 
in  the  declaration  of  the  said  plaintiff  men- 
tioned, to  wit,  in  takins:  and  carrving  away 
the  goods  and  chattels  of  the  said  plaintiff, 
mentioned  in  the  first  count  in  the  said  declara- 
tion of  the  s»aid  plaintiff;  in  taking  and  carry- 
ing away,  the  goods  and  chattels  of  the  said 
plaintiff,  to  wit,  a  ship  or  vessel  of  the  said 
plaintiff,  called  the  American  Eagle,  together 
with  her  tackle,  apparel  and  furniture,  five 
hundred  tons  of  stone  ballast,  one  hundred 
hogsheads  of  w^ater,  one  hundred  and  thirty 
barrels  of  stilte<l  provisions,  and  twenty  hogs- 
heads of  ship-bread,  mentioned  in  the  second 
count  in  the  Siiid  declaration  of  the  said  plaintiff: 
255*]  in  seizing,  taking,  *carryingaway,  djun- 
aging,  spoiling,  converting,  and  disposing  to 
their  own  use,  the  goods  and  chattels  of  the 
said  plaintiff,  to  wit,  a  ship  or  vessel  of  the  said 
plaintiff,  called  the  American  Eagle,  together 
with  her  tackle,  apparel  and  furniture,  five 
hundred. tons  of  stone  ballast,  one  hundred 
hogsheads  6i  water,  one  hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogs- 
heads of  ship-bread,  mentioned  in  the  third 
count  in  the  said  declaration  of  the  said  plaintiff ; 
in  s<nzing,  taking,  carrying  away,  keeping  and 
detaining,  and  converting  and  disposing  to 
tlieir  own  use,  a  certain  ship  or  vessel  of  ftie 
said  plaintiff^  mentioned  in  the  fourth  count  in 
the  said  declaration  of  the  said  plaintiff,  and 
in  seizing  and  taking  passession  of,  and  in 
taking  and  carrying  from  and  out  of  the  pos- 
session of  the  said  plaintiff, the  goods  and  chat- 
tels of  the  said  plaintiff,  to  wit,  a  ship  or  vessel 
of  the  said  plaintiff,  called  the  American  Eagle, 
together  with  her  tackle,  apparel  and  furni- 
ture, five  hundred  tons  of  stone  ballast,  one 
hundred  hogsheatls  of  water,  one  hundred  and 
thirty  barrels  of  sailed  provisions,  and  twenty 
hogslieads  of  ship-bread,  mentioned  in  the  fifth 
count  in  the  said  declaration  of  the  said  plaint- 
iff, above  supposed  to  have  been  committed  by 
the  said  David  Gelston  and  Peter  A.  Schenck; 
they,  the  said  David  Gelston  and  Peter  A. 
Schenck,  by  leave  of  tlie  court  here  for  this 
purpose  fiiit  had  and  obtained,  according  to 
the  form  of  the  statute  in  such  case  made  and 
provided,  say,  that  the  said  Goold  Iloyt  ou^ht 
not  to  have  Or  maintain  his  aforesaid  action 
againit  them,  because  they  say  that  the  said 
ship  or  vessel,  called  the  American  Eagle,  with 
250*J  *her  tackle,  apparel  and  furniture,  the 
five  hundred  tons  of  stone  ballast,  one  hundred 
hogsheads  of  water,  one  hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogs- 
heads of  ship-bread,  mentioned  in  the  second, 
third,  and  fifth  counts  in  the  said  declaration 
of  the  said  plaintiff,  are  the  same  and  not  other 
or  different ;  and  that  the  seizing,  taking,  car- 
rjing  away,  ket'ping,  detiiiniug,  damaging, 
spoiling,  converting,  and  disposing  thereof  to 
their  own  use,  mentioned  in  the  second,  third 
and  fifth  counts  in  the  said  declaration  of  the 
said  plaintiff,  are  the  same  and  not  other  or 
different.  And  the  said  David  Gelston  and 
Peter  A.  Schenck  furtlier  say,  that  the  ship  or 
vessel,  meutioneci  in  the  fourth  count  in  the 
said  declaration  of  the  said  plaintiff,  is  the 
same  ship  or  vessel,  called  the  American  Eagle, 
mentioned  in  the  second,  third  and  fifth  coimts 
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in  the  said  declaration  of  the  said  plaintiff,  and 
not  other  or  different;  and  that  the  seizing, 
carrying  away,  keeping  and  detaining,  and 
converting  and  disposing  thereof,  to  their  own 
use,  mentioned  in  the  fourth  count  in  the  said 
declaration  of  the  said  plaintiff,  is  the  same 
seizing,  taking,  carrying  away,  keeping  and 
detaining,  ana  converting  and  disposing  there- 
of, to  their  own  use,  mentioned  in  the  second, 
third  and  fifth  counts  in  the  said  declaration  of 
the  said  plaintiff,  and  not  other  or  different. 
And  the  said  David  Gelston  and  Peter  A. 
Schenck  further  say,  that  the  said  ship  or  ves- 
sel, caJled  the  American  Eagle,  with  her  tackle, 
apparel  and  furniture,  and  the  five  hundred 
tons  of  stone  ballast,  one  hundred  hogsheads  of 
water,  one  hundred  and  thirty  barrels  of  salted 
provisions,  and  *twenty  hogsheads  of  r*257 
ship-bread,  mentioned  in  the  second,  third  and 
fifth  counts  in  the  said  declaration  of  the  said 
plaintiff.are  included  in.  and  are  the  only  goods 
and  chattels  embraced  by  the  general  descrip- 
ti(m  of  gcKxls  and  chattels  mentioned  in  the  first 
count  in  the  said  declaration  of  the  said  plaint- 
iff, and  that  tlie  taking  and  carrying  away 
thereof,  mentioned  in  the  said  first  count  in  the 
said  declaration  of  the  said  plaintiff,is  the  same 
taking  and  carrying  away  thereof  mentioned 
in  the  said  second,  third  and  fifth  counts  in  the 
said  declaration  of  the  said  plaintiff,  and  not 
other  or  different;  and  that  the  several  tres- 
passes mentioned  in  the  first,  second,  third, 
fourth  and  fifth  counts  in  the  said  declaration 
of  the  said  plaintiff,  are  the  same  trespasses.and 
not  other  or  different.  And  the  said  David 
Gelston  and  Peter  A.  Schenck  further  say,  that 
before  the  tenth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ten,  to 
wit.  on  the  first  day  of  July,  in  the  year  last 
aforesaid,  at  the  port  of  New  York,in  the  district 
of  New  York. to  wit,atthecity  of  New  York,  in 
the  county  of  New  Y^ork,andatthe  first  ward  of 
the  said  city,  the  said  ship  or  vessel,  called  the 
American  Eagle,  with  her  tackle,  apparel  and 
furniture,  was  attempted  to  be  fitted  out  and 
armed,  and  that  the  said  five  hundred  tons  of 
stone  ballast,  one  hundred  hogsheads  of  water, 
one  hundred  and  thirty  barrels  of  salted  pro- 
visions,.and  twenty  hogsheads  of  ship-bread,  were 
then  and  there  procured  for  the  equipment  of  the 
said  vessel,  and  were  then  and  there  on  board 
of  the  said  vessel,  as  a  part  of  her  said  equip- 
ment, with  intent  that  the  said  ship  or  vessel, 
*called  the  American  Eagle,  should  be  [*258 
employed  in  the  service  of  a  foreign  state,  to 
wit,  of  that  part  of  tlie  Island  of  St.  Domingo, 
which  was  then  under  the  government  of 
Petion,  to  commit  hostilities  upon  the  subjects 
of  another  foreign  sUite,  with  which  the  United 
States  of  America  were  then  at  peace,  to  wit. 
of  that  part  of  the  Island  of  St.  Domingo 
which  was  then  under  the  government  of 
Christophe,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided.  And  the 
!  President  of  the  said  United  States,  to  wit. 
James  Madison,  who  was  then  President  of  the 
said  United  States,  by  virtue  of  the  |)ower  and 
authority  vested  in  him  by  the  constitution  and 
laws  of  the  said  United  States, did, afterwards, to 
wit,  on  the  sixth  day  of  July,  in  the  year  last 
aforesaid,  at  Washington,  to  wit,  at  the  city  of 
New  Y'^ork,  in  the  county  of  New  Y'ork,  and  at 
the  ward  aforesaid,   authorize,   empower,  in- 
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jitnict,  and  direct  the  said  David  Gklston  and 
Peier  A.  Schenck  to  seize, take, carry  awav,  and 
detain.as  forfeited  to  the  use  of  the  said  United 
Suues,  the  said  ship  or  vessel,  called  the  Ameri- 
can Eagle,  with  her  tackle,  apparel  and  furni- 
ture, and  the  said  five  hundred  tons  of  stone 
ballast,one  hundred  hogsheads  of  water,  one 
hundred  and  thirty  barrels  of  salted  provisions, 
and  twenty  hogsheads  of  ship-bread.     And  the 
said  David  Gelston  and    Peter    A.    Schenck 
further  say,  that  they  did.  afterwards,  to  wit, 
on  the  tenth  day  of  July,  in  the  year  last  afore- 
said, at  the  port  of  New .  York,  in  the  district 
of  New  York,  to  wit,  at  the  city  of  New  York, 
in  the  county  of  New  York,  and  at  the  ward 
aforesaid,    by     virtue     of     the    said    power 
259*]  *and  authority,and  in  pursuance  of  the 
S!ud  instructions  ana  directions  so  given  as 
aforesaid  to  them,  the  said  David  Gelston  and 
Peter  A.  Schenck,  by  the  said  President  of  the 
!^aid  United  States,  and  not  otherwise,  seize, 
take,  carry  away,  and  detain  the  said  ship  or 
vesseI,cai(eG  the  American  Eagle,  with  her  tackle 
apparel  and  furniture,  and  the  said  five  hun- 
dred tons  of  stone  ballast,  one  hundred  hogs- 
heads of  water,  one  hundred  and  thirty  bar- 
rels of  salted  provisions,  and  twenty  hogsheads 
of  ship-bread,  as  forfeited  to  the  use  of  the  said 
United  States,   according  to  the  form  of  the 
statute  in  such  case  made  and  provided.  And 
the  said  David  Gelston  and  Peter  A.  Schenck 
further  say,  that   the  seizing,  taking,   carryr 
ing  away,  and  detaining  of  the  said  ship  or  ves- 
sel, with  her  tackle,  apparel  and  furniture,  and 
the  said  five  hundred  tons  of  stone  ballast,  one 
hundred  hogsheads  of    water,  one    hundred 
and     thirty    barrels     of     salted    provisions, 
and  twenty  hogsheads  of  ship-bread,  bv  the 
said  David  Geliton  and  Peter  A.  Schenck,  on 
the  tenth  day  of  July,  one  thousand  eight  hun- 
dred and  t«Q,  as  aforesaid,  is  the  same  seizing; 
taking,  carrying  away,  and  detaining  of  the 
said  ship  or  vessel,  with  her  tackle,  apparel  and 
furniture,  and  the  said  five  hundred  tons  of 
stone  ballast,  one  hundred  hogsheads  of  water, 
one  hundred  and  thirty  barrels  of  salted  pro- 
visions, and  twenty  hogsheads  of  ship-bread, 
mentioned  in  the  severafcounts  in  the  said  dec- 
laration of  the  said  plaintiff,  and  not  other  or 
different.  •  And  this  they,  the  said  David  Gel- 
ston and  Peter  A.  Schenck,  are  ready  to  verify; 
wherefore  they  pray  judgment    if    the    said 
260*]  Goold  Hoyt  ought  to  *have  or  maintain 
his  aforesaid  action  tiiereof  against  them.  &c. 

And  for  a  further  plea  in  this  behalf,  as 
to  the  several  trespasses  mentioned  in  the 
first,  second,  third,  fourth  and  fifth  counts 
in  the  declaration  of  the  said  plaintiff  mention- 
ed, to  wit,  in  taking  and  carrying  away  the 
grK>ds  and  chattels  of  the  said  plaintiff,  men- 
tioned in  the  first  count  in  the  said  declaration 
of  the  said  plaintiff;  in  taking  and  carrying 
away  the  goods  and  chattels  of  the  said  plaint- 
iff, to  wit.  a  ship  or  vessel  of  the  said  plaintiff. 
Called  the  American  Eagle,  together  with  her 
tackle,  apparel  and  furniture,  five  hundred  tons 
of  stone  bollast,  one  hundred  hogsheads  of  wa« 
ter.  one  hundred  and  thirty  barrels  of  salted 
provisions,  and  twenty  hogsheads  of  ship-bread, 
mentioned  in  the  second  count  in  the  said  dec- 
laration of  the  said  plaintiff;  in  seizing,  taking. 
Carrying  away,  damaging,  spoiling,  converting, 
and  disposing  to  their  own  use,  the  goods  and 
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chattels  of  the  said  plaintiff,  to  wit,  a  ship  or 
vessel  of  the  said  plaintiff,  called  the  American 
Eagle,  together  with  her  tackle,  apparel  and 
furniture,  five  hundred  tons  of  stone  ballast, 
one  hundred  hogsheads  of  water,  one  hundred 
and  thirty  barrels  of  salted  provisions,  and  twen- 
ty hogsheads  of  ship-bread,  mentioned  in  Uie 
third  count  in  the  said  declaration  of  the  said 
plaintiff;  in  seizing,  taking,  carrying  away, 
keeping  and  detaining,  and  convertmg  and  dis- 
posing to  their  own  use,  a  certain  ship  or  vessel 
of  the  said  plaintiff,  mentioned  in  the  fourth 
count  in  the  said  declaration  of  the  said  plaint- 
iff, and  in  seizing  and  taking  possession  of,  and 
In  taking  and  carrying  from  and  out  of  the  pos- 
session of  the  said  *plainliff.  to  wit,  a  r*201 
ship  or  vessel  of  the  said  plaintiff,  called  the 
American  Eagle,  together  with  her  tackle,  ap- 
parel and  furniture,  five  hundred  tons  of  stone 
ballast,  one  hundred  hogsheads  of  water,  one 
hundred  and  thirty  barrels  of  salted  provisions, 
and  twenty  hogsheads  of  ship-bread,  mentioned 
in  the  fifth  count  in  the  said  declaration  of  the 
said  plaintiff,  above  supposed  to  have  been  com- 
mitted by  the  said  David  Gelston  and  Peter  A. 
Schenck,  they,  the  said  David  Gelston  and  Peter 
A.  Schenck.  by  leave  of  the  court  here  for  this 
purpose  first  had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, say  that  the  said  Goold  Hoyt  ought  not 
to  have  or  maintain  his  aforesaid  action  against 
them,  because  they  say,  that  the  said  ship  or 
vessel,  called  the  American  Eagle,  with  her 
tackle,  apparel  and  furniture,  the  five  hundred 
tons  of  stone  ballast,  one  hundred  hogsheads  of 
water,  one  hundred  and  thirty  barrels  of  salted 
provisions,  and  twenty  hogsheads  of  ship-bread, 
mentioned  in  the  second,  third  and  fifth  counts 
in  the  said  declaration  of  the  said  plaintiff,  are 
the  same,  and  not  other  or  different;  and  that 
the  seizing,  taking,  carrying  away,  keeping, 
detaining,  damaging,  spoiling,  converting,  and 
disposing  thereof  to  their  own  use,  mentioned 
in  the  second,  third  and  fifth  counts  in  the  said 
declaration  of  the  said  plaintiff,  are  the  same, 
and  not  other  or  different.  And  the  said  David 
Gelston  and  Peter  A.  Schenck  further  say,  that 
the  ship  or  vessel  mentioned  in  the  fourth  count 
in  the  said  declaration  of  the  said  plaintiff,  is 
the  same  ship  or  vessel,  called  the  American 
Eagle,  mentioned  in  the  second,  third  and  fifth 
counts  *in  the  said  declaration  of  the  [*202 
said  plaintiff,  and  not  other  or  different ;  and 
that  the  seizing,  carrying  away,  keeping  and 
detaining,  and  converting  and  disposing  there- 
of, to  their  own  use,  mentioned  in  the  fourth 
count  in  the  said  declaration  of  the  said  plaint- 
iff, is  the  same  seizing,  taking,  carrying  away, 
keeping  and  detaining,  and  converting  and  dis- 
posing thereof,  to  their  own  use,  mentioned 
in  the  second,  third  and  fifth  counts  in  the 
said  declaration  of  the  said  plaintiff,  and  not 
other  or  different.  And  the  said  David  Gelston 
and  Peter  A.  Schenck  further  say,  that  the  said 
ship  or  vessel,  called  the  American  Eagle,  with 
her  tackle,  apparel  and  furniture,  anof  the  five 
hundred  tons  of  stone  ballast,  one  hundred 
hogsheads  of  water,  one  hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogs- 
heads of  ship-bread,  mentioned  in  the  second, 
third  and  fifth  counts  in  the  said  declaration  of 
the  said  plaintiff,  are  included  in,  and  are  the 
only  goods  and  chattels  embraced  by  the  gen- 
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eral  descrlptiou  of  goods  and  chattels,  mentioned 
in  the  first  count  in  the  said  declaration  of  the 
said  plaintiff,  and  that  the  taking  and  carrying 
away  thereof,  mentioned  in  the  said  first  count 
in  the  said  declaration  of  the  said  plaintiff,  is 
the  same  taking  and  carrying  away  thereof  men- 
tioned in  the  said  second,  third  and  tif  th  counts 
in  the  said  declaration  of  the  said  plaintiff,  and 
not  other  or  different;  and  that  the  several  tres- 
passes mentioned  in  the  first,  second,  third, 
fourth  and  fifth  counts  in  the  said  declaration 
of  the  said  plaintiff,  are  the  same  trespass,  and 
not  other  or  different.  And  the  said  David  Gel- 
ston  and  Peter  A.  Schenck  further  say,  that  be- 
263*1  fore  *the  tenth  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
ten,  to  wit,  on  the  first  day  of  July,  in  the  year 
last  aforesaid,  at  the  port  of  New  York,  in  the 
district  of  New  York,  to  wit,  at  the  city  of  New 
York,  in  the  county  of  New  York,  and  at  the 
first  ward  of  the  said  city^  the  said  ship  or  ves- 
sel, called  the  American  Eagle,  with  her  tackle, 
apparel  and  furniture,  was  attempted  to  be  fit- 
ted out  and  armed,  and  that  the  said  five  hundred 
tons  of  stone  ballast,  one  hundred  hogsheads 
of  water,  one  hundred  and  thirty  barrels  of  salt- 
ed provisions,  and  twenty  hogsheads  of  ship- 
bread,  were  then  and  there  procured  for  the 
equipment  of  the  said  vessel,  and  were  then  and 
there  on  board  of  the  said  vessel,  as  a  part  of  her 
said  equipment,  with  intent  that  the  said  ship 
or  vessel,  called  the  American  Eagle,  sliouldbe 
employed  in  the  service  of  some  foreign  state, 
to  commit  hostilities  upon  the  subjects  of  an- 
other foreign  state,  with  which  the  United 
States  were  then  at  jseace,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 
And  the  President  of  the  said  United  Slates,  to 
wit,  James  Madison,  who  was  then  President 
of  the  said  United  States,  b}"^  virtue  of  the  pow- 
er and  authority  vested  in  him  by  the  constitu- 
tion and  laws  of  the  said  United  States,  did  af- 
terwards, to  wit,  on  the  sixth  day  of  July,  in 
the  year  last  aforesaid,  at  Washington,  to' wit, 
at  the  city  of  New  York,  in  the  county  of  New 
York,  and  at  the  ward  aforesaid,  authorize,  em- 
power, instruct,  and  direct  the  said  David  Gel- 
ston  and  Peter  A.Schenck  to  take  possession  of, 
and  detain  the  said  ship  or  vessel,  called  the 
American  Ea^le,  with  her  tackle,  apparel  and 
204*1  *furniture,  and  the  said  five  hundred 
tons  or  stone  ballast,  one  hundred  hogsheads  of 
water,  one  hundred  and  thirly  barrels  of  salted 
provisions,  and  twenty  hogsheads  of  ship-bread, 
in  order  to  the  execution  of  the  prohibitions  and 
penalties  of  the  act  in  such  case  made  and  pro- 
vided. And  the  said  David  Gelst<^n  and  Peter 
A.  Schenck  further  siiy,  that  thev  did  after- 
wards, to  wit,  on  the  tenth  day  of  July,  in  the 
year  last  aforesaid,  at  the  port  of  New  York,  in 
the  district  of  New  York,  to  wit,  at  the  city  of 
New  York,  in  the  county  of  New  York,  and  at 
the  ward  aforesaid,  by  virtue  of  the  said  power 
and  authority,  and  in  pursuance  of  the  said  in- 
structions and  directions  so  given  as  aforesaid 
to  them,  the  said  David  Gelston  and  Peter  A. 
Schenck,  bv  the  said  President  of  the  said  United 
States,  and  not  otherwise,  take  possession  of, 
and  detain  the  said  ship  or  vessel,  called  the 
American  Eagle,  with  her  tackle,  apparel  and 
furniture,  and  the  said  five  hundred  tons  of  stone 
ballast,  one  hundred  hogsheads  of  water,  one 
hundred  and  thirty  barrels  of  salted  provisions, 
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and  twenty  hogsheads  of  ship-bread,  in  order  to 
the  execution  of  the  prohibitions  and  penalties 
of  the  act  in  such  case  made  and  provided.  And 
the  said  David  Gelston  and  Peter  A.  Schenck 
further  say  that  the  taking  possession  of,  and 
detaining  of  the  said  ship  or  vessel,  with  her 
tackle,  apparel  and  furniture,  and  the  said  five 
hundred  tons  of  stone  ballast,  one  hundred 
hogsheads  of  water,  one  hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogs- 
heads of  ship-bread,  by  the  said  David  Gelston 
and  Peter  A.  Schenck,  on  the  tenth  day  of  July, 
one  thousand  *eight  hundred  and  ten,  [*265 
as  aforesaid,  is  the  same  seizing,  taking,  carry- 
ing away,  and  detaining  of  the  said  ship  or  ves- 
sel, with  her  tackle,  apparel  and  furniture,  and 
the  said  five  hundred  tons  of  stone  ballast,  one 
hundred  hogsheads  ot  water,  one  hundred  and 
thirty  barrels  of  salt«d  provisions,  and  twenty 
hogsheads  of  ship-bread  mentioned  in  the  sev- 
eral counts  in  the  said  declaration  of  the  said 
plaintiff,  and  not  other  or  different.  And  this 
they,  the  said  David  Gelston  and  Peter  A. 
Schenck,  are  ready  to  verify ;  wherefore  they 
pray  judgment  if  the  said  Goold  Hoyt  ought  to 
have  or  maintain  his  aforesaid  action  thereof 
against  them,  <&c. 

And  to  which  the  said  foregoing  pleas,  was 
subjoined  the  following  notice : 

Siu: — Please  to  take  notice  that  the  defend- 
ants, at  the  trial  of  the  above  cause,  will  insist 
upon,  and  give  in  evidence,  under  the  general 
iss\ie  above  pleaded,  that  the  ship  or  vessel  call- 
ed the  American  Eagle,  with  her  tackle,  ap- 
parel and  furniture,  before  the  tenth  day  of 
July,  in  the  year  of  our  Lord  one  thoussuid 
eight  hundred  and  ten,  to  wit,  on  the  first  day 
of  July,  in  the  year  last  aforesaid,  at  the  port 
of  New  York,  in  the  district  of  New  York, 
to  wit,  at  the  city  of  New  York,  in  the  county 
of  New  York,  and  at  the  first  ward  of  the 
said  city,  was  attempted  to  be  fitted  out 
and  armed,  and  was  fitted  out  and  anued, 
and  that  the  said  five  hundred  tons  of  stone 
ballast,  one  hundred  hogsheads  of  water,  one 
hundred  and  thirty  liarrels  of  salted  provisions, 
and  twenty  hogsheads  of  ship-bread,  and  were 
procured  lor  the  equipment  of  the  said  vessel, 
and  were  then  and  there  on  board  of  the  salci 
vessel,  as  *a  part  of  her  sjud  equipment,  [*200 
with  intent  that  the  said  ship  or  vessel,  calle^i 
the  American  Ejigle,  should  be  employed  in  the 
service  of  a  foreign  prince  or  state,  to  wit.  of 
that  part  of  the  Island  of  St.  Domingo  which 
was  then  under  the  government  of  Petion,  to 
cruise  and  commit  hostilities  upon  the  subject.s, 
citizens,  and  property  of  another  foreign  prince 
or  stAte  with  which  the  United  States  were  then 
at  peace,  to  wit,  of  that  i>art  of  the  Island  of  St. 
Domingo  which  was  then  under  the  govern- 
ment of  Christophe,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 
And  the  said  defendants  will  also  insist  upon, 
and  give  in  evidence  under  the  said  plea,  that 
the  stiid  ship  or  ve^ssel,  with  her  tackle,  appan*l 
and  furniture,  on  the  day  and  year  last  afore- 
said, at  the  port  of  New  York,  in  the  di»<tric*t 
of  New  York,  to  wit,  at  the  city  of  New  York, 
in  the  county  of  New  York,  and  at  the  wani 
aforesaid,  was  attempted  to  be  fitted  out  and 
armed,  and  was  fitted  out  and  armed,  and  tliat 
the  said  five  hundred  tons  of  stone  ballast,  one 
hundred  hogsheads  of  water,  one  hundred  an«i 
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thirty  barrels  of  salted  provisions,  and  twenty 
bogsueads  of  ship-bread,  were  procured  for  the 
equipment  of  the  said  vessel,  and  were  then  and 
there  on  board  of  the  said  vessel,  as  a  part  of 
her  said  equipment,  with  intent  that  the  said 
.ship  or  vessel  should  be  employed  in  the  ser- 
vice of  some  foreis^n  prince  or  state,  to  cruise 
and  commit  hostihties  upon  the  subjects,  citi- 
zens, and  property  of  some  other  foreign  prince 
or  state,  with  which  the  United  States  were 
then  at  peace,  ft>ntrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided.  And  the 
207*]  *said  defendants  will  also  insist  upon, 
an<l  give  in  evidence  under  the  said  plea,  that 
he,  the  said  David  Gelston,  was  collector,  and 
that  he,  the  said  Peter  A.  Schenck,  was  sur- 
veyor of  the  customs  for  the  District  of  the  city 
of*  New  York,  on  the  10th  day  of  July,  one 
thousand  eight  hundred  and  ten,  and  before 
that  time,  and  that  they  have  ever  since  con- 
tinued to  be  collector  and  surveyor  as  aforesaid, 
and  that  they,  the  said  David  Gelston  and 
Peter  A.  Schenck,  as  collector  and  surveyor  as 
aforesaid,  and  not  otherwise,  did,  on  the  said 
tenth  day  of  July,  in  the  year  last  aforesaid,  at 
the  port  of  New  York,  in  the  district  of  New 
York,  to  wit.  at  the  city  of  New  York,  in  the 
county  of  New  York,  and  at  the  first  ward 
of  the  said  city,  seize,  take,  and  detain  the 
said  ship  or  vessel,  with  her  tackle,  apparel 
and  furniture,  and  the  said  five  hundred  tons 
of  stone  ballast,  one  hundred  hogsheads  of 
water,  one  hundred  and  thirty  barrels  of  salted 
provisions,  and  twenty  hogsheads  of  ship- 
bread,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  by  virtue 
of  the  power  and  authority  vested  in  them  by 
the  constitution  and  laws  of  the  United  States. 
Dated  this  11th  day  of  March,  1818. 

And  the  said  Goold  Hoyt,  to  the  said  first 
plea,  joined  issue,  and  to  the  second  and  third 
pleas  the  said  G<)o1d  Hoyt  demurred  as  fol- 
lows: 

And  as  to  the  plea  of  the  said  David  Gelston 
and  Peter  A.  Schenck,  by  them  first  above 
pleaded,  and  whereof  they  have  put  themselves 
upon  the  country,  the  said  Goold  Hoyt  doth 
the  like,  &c. 

And  as  to  the  pleas  by  the  said  David  Gklston 
2G8*]  and  *Peter  A.  Schenck,  by  them  second- 
ly and  thirdly  above  pleaded  in  bar,  the  said 
6oold  Hoyt  saith,  that  the  said  second  and 
third  pleas  of  the  said  David  Gelston  and  Peter 
A.  Schenck,  or  either  of  them,  and  the  mat- 
ters therein  contained,  in  manner  and  form  as 
the  same  are  above  pleaded  and  set  forth,  are 
Dot  sufilcient,  in  law,  to  bar  and  preclude  him, 
the  said  Goold  Hoyt,  from  having  and  main- 
taining his  action  aforesaid,  against  the  said 
David  Gelston  and  Peter  A.  Schenck;  and  that 
he,  the  said  Goold  Hoyt,  is  not  bound  by  the 
law  of  the  land  to  answer  the  same,  and  this 
he  iis  ready  to  verify;  wherefore,  for  want  of  a 
Hiillicient  plea  in  this  behalf,  the  said  Goold 
Hoyt  prays  judgment,  and  his  damages  by  him 
ftUiitained,  on  occasion  of  the  committing  of  the 
flaid  trespasses,  to  be  adjudged  to  him,  &c. 

And  the  said  David  Gelston  and  Peter  A. 
^k^henck,  thereupon  joined  in  demurrer  as  fol- 
lows: 

And  the  said  David  Gelston  and  Peter  A. 
Schenck  say,  that  their  said  pleas,  by  them 
secondly  and  thirdly  above  pleaded,  and  the  mat- 
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ters  therein  contained,  in  manner  and  form  as 
the  same  are  above  pleaded  and  set  forth,  are 
sufficient,  in  law,  to  bar  and  preclude  the  said 
Goold  Hoyt  from  having  and  maintaining  his 
aforesaid  action  thereof  against  them,  the  said 
David  Gelston  and  Peter  A.  Schenck;  and  that 
they,  the  said  David  Gelston  and  Peter  A. 
Schenck,  are  ready  to  verify  and  prove  the 
same,  when,  where,  and  in  such  manner  as  the 
said  court  shall  direct;  wherefore,  inasmuch  as 
the  said  Goold  Hoyt  has  not  answered  the  said 
second  and  third  pleas,  nor  hitherto,  in  any 
manner,  denied  the  same,  the  said  David  Gel- 
ston *and  Peter  A.  Schenck  pray  iudg-  [*269 
ment,  and  that  the  said  Goold  Hoyt  may  be 
barred  from  having,  or  maintaining,  his  afore- 
said action  thereof  against  them,  the  said 
David  Gelston  and  Peter  A.  Schenck,  &c. 

And,  afterwards,  the  said  demurrer  was 
brought  on  to  be  ar^ied  before  the  said  Su- 
preme Court,  at  the  city  hall  of  tjie  city  of  New 
York,  and  judgment  was  given  against  the 
said  David  Gelston  and  Peter  A.  Schenck  upon 
the  said  demurrer. 

Bill  of  Exceptions. 

And  afterwards,  to  wit,  at  the  sittings  of  Ami 
Prius,  held  at  the  city  hall  of  the  city  of  New 
York  aforesaid,  in  and  for  the  said  city  and 
county,  on  the  fifteenth  day  of  Noveml)er,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifteen,  before  the  honorable  Ambrose 
Spencer,  Esq.,  one  of  the  justices  of  the  Su- 
preme Court  of  Judicatmre  of  the  people  of  the 
state  of  New  York,  assigned  to  hold  pleas  in 
the  said  sittings,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  the 
aforesaid  issue,  so  joined  between  the  said  par- 
ties as  aforesaid,  came  on  to  be  tried  by  a  jury 
of  the  city  and  county  of  New  York  aforesaid, 
for  that  purpose  empaneled,  that  is  to  say, 
Walter  Sawyer,  Edw^ard  Wade,  William  Prior, 
James  M'Cready,  Richard  Loines,  John  Rod- 
gers,  Asher  Marx,  Benjamin  Gomez,  Samuel 
Mil  banks,  James  E.  Jennings,  George  Riker, 
and  Jacob  Latting.  good  and  lawful  men  of  the 
city  and  county  of  New  York,  aforesaid,  at 
which  day  came  there  as  well  the  said  Goold 
Hoyt  as  the  said  David  Gelston  and  Peter  A. 
Schenck.  by  their  respective  attorneys  afore- 
said, and  the  jurors  of  tlie  jury,  empaneled  to 
*try  the  said  issue,  being  called,  also  [*270 
came,  and  were  then  and  there,  in  due  manner, 
chosen  and  sworn  to  try  the  same  issue;  and 
upon  the  trial  of  that  issue  the  counsel  learned 
in  the  law  for  the  said  Gkx)ld  Hoyt,  to  main- 
tain and  prove  the  said  issue  on  their  part,  gave 
in  evidence,  that  at  the  time  of  the  seiziu'e  of 
the  said  ship  American  Eagle,  by  the  said 
David  Gelston  and  Peter  A.  Schenck,  she  was 
in  the  actual,  full,  and  peaceful  possession  of 
the  said  Goold  Iloyt,  and  that,  on  the  acquit- 
tal of  the  said  vessel  in  the  District  Court  of 
the  United  States,  for  the  district  of  New 
York,  it  was  decreed  that  the  said  vessel  should 
\ye  restored  to  the  said  Goold  Hoyt,  the  claim- 
ant of  the  said  vessel,  in  the  said  District  Court; 
and  for  that  purpose  the  counsel  of  the  said 
Goold  Hoyt  gave  in  evidence  the  proceedings 
in  the  said  District  Court  of  the  United  States, 
by  which  it  appeared  that  a  libel  had  been  filed 
in  the  name  of  the  United  States  against  the 
said  ship  American  Eagle,  in  which  it  was, 
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among  other  things,  alleged,  that  the  said  ship 
had  l^en  fitted  oiit  and  armed,  and  attempted 
to  be  Utted  out  and  armed,  and  equipped  and 
furnished,  with  intent  to  be  employed  in  the 
service  of  Petion  against  Christophe,  and  in  the 
service  of  that  part  of  the  Island  of  St.  Domingo 
which  was  then  under  the  government  of  Pe- 
tion, against  that  part  of  the  said  Island  of  St. 
Domingo  which  was  then  imder  the  govern- 
ment of  Christophe,  contrary  to  the  statute  in 
such  case  made  and  provided ;  and  that  the  said 
G(X)ld  Hoyt  had  filed  an  answer  to  the  said 
libel,  and  a  claim  to  the  said  vessel,  in  which 
the  said  Goold  Hovt  had  expressly  denieil  the 
271*]  truth  of  *the  allegations  in  the  said 
libel ;  and  it  also  appeared  bv  the  said  proceed- 
ings, that  in  the  month  of  April,  one  thousand 
eight  hundred  and  eleven,  an  application  had 
been  made  to  the  said  District  Court,  by  the 
said  Qoold  Hoyt, to  have  the  said  ship  appraised, 
and  to  have  her  delivered  up  to  him  on  giving 
security  for  her  appraised  value;  and  it  also  ap- 
p<*ared,  by  the  said  proceedings,  that  appraisers 
had  been  appointed  bv  the  said  cx)urt,  and  that 
they  had  appraised  the  said  ship,  her  tackle, 
&c.,  at  thirty-five  thousand  dollars,  and  that 
the  said  appraisement  had  been  filed,  and  had 
not  been  excepted  to;  and  that  the  sureties  of- 
fered by  the  said  Goold  Hoyt,  for  the  appraised 
value  of  the  said  ship,  had  been  accepted  by 
the  said  court ;  and  it  also  appeared,  by  the  said 
proceedings,  that  the  said  cause  had  been  tried 
before  the  said  District  Court,  and  that  the  said 
libel  had  been  dismissed,  and  that  the  said  ship 
had  been  decreed  to  be  restored  to  the  said  claim- 
ant, and  that  a  certificate  of  reasonable  cause 
for  the  seizure  of  the  said  vessel  had  been  de- 
nied. And  the  counsel  of  the  said  Goold  Hoyt, 
to  maintain  and  prove  the  said  issue,  did  give 
in  evidence  that  the  value  of  the  said  ship,  her 
tackle,  apparel  and  furniture,  at  the  time  of 
her  seizure  as  aforesaid,  was  one  hundred  thou- 
sand dollars,  and  did  also  give  in  evidence,  that 
the  said  Peter  A.  Schenck  seized  and  took  pos- 
sioa  of  the  said  ship  by  the  written  directions 
of  the  said  David  Gelston ;  but  no  other  proof 
was  offered  by  the  said  plaintiff,  at  that  time, 
of  any  right  or  title  in  the  said  plaintiff  to  the 
said  vessel ;  and  here  the  said  plaintiff  rested  his 
cause. 

272*]  *Whereupon  the  counsel  for  the  de- 
fendants did,  then  and  there,  insist,  before  the 
said  justice,  on  the  behalf  of  the  said  defend- 
ants, that  the  said  several  matters  so  produced 
and  given  in  evidence  on  the  part  of  the  plaint- 
iff as  aforesaid,  were  insufficient,  and  ought  not 
to  be  admitted  or  allowed  as  sufficient  evidence 
to  entitle  the  said  plaintiff  to  a  verdict ;  and  the 
said  counsel  for  the  defendants  did,  then  and 
there,  pray  the  said  justice  to  pronounce  the 
said  matters,  so  produced  and  given  in  evidence 
for  the  said  plaintiff,  to  be  insufficient  to  en- 
title the  said  plaintiff  to  a  verdict  in  the  said 
cause,  and  to  nonsuit  the  said  plaintiff;  but  to 
this  the  counsel  learned  in  the  law,  of  the  said 
plaintiff,  objected,  and  did  then  and  there  in- 
sist before  the  said  justice,  that  the  same  were 
sutticient,  and  ought  to  Ik;  admitted  and  allowed 
to  be  sufficient  to  entitle  the  said  plaintiff  to  a  ver- 
dict ;  and  the  said  justice  did  then  and  there  de- 
clare and  deliver  his  opinion  to  the  jury  aforesaid, 
th  It  the  said  several  matters,so  produced  and  giv- 
en in  evidence  on  the  part  of  the  said  plaintiff, 
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were  sufficient  to  entitle  the  said  plaintiff  to  a 
verdict,  and  that  he  ought  not  to  be  nonsuited; 
whereupon  the  said  counsel  for  the  defendants 
did.  then  and  there,  on  the  behalf  of  the  said 
defendants,  except  to  the  aforesaid  opinion  of 
the  said  justice,  and  insisted  that  the  said  sever- 
al matters,  so  produced  and  given  in  evidence, 
were  not  sufficient  to  entitle  the  said  plaintiff 
to  a  verdict,  and  that  he  ought  to  be  nonsuited. 

After  the  said  motion  for  a  nonsuit  had  been 
refused,  and  the  opinion  of  the  said  justice  had 
been  excepted  to  as  aforesaid,  Uie  counsel  of 
the  said  ♦Goold  Hoyt  did,  in  the  pro-  r*273 
gress  of  the  trial,  give  in  evidence,  on  the  part 
of  the  said  Goold  Hoyt,  that  he  purcha;sed  the 
said  ship  of  James  Gillespie,  who  had  purchafced 
her  of  John  R.  Livingston  and  Isaac  Clason, 
the  owners  thereof;  and  that  in  pursuance  of 
such  purchase  by  the  plaintiff,  the  said  James 
Gillespie  had  delivered  full  and  complete  pos- 
session of  the  said  ship,  her  tackle,  &c. ,  to  the 
said  plaintiff,  before  the  taking  thereof  by  the 
defendants. 

And  the  said  motion  for  a  nonsuit  having 
been  refused,  and  the  opinion  of  the  said  ju» 
tice  excepted  to  as  aforesaid,  the  said  counsel 
for  the  said  defendants  did,  thereupon,  state  to 
the  said  jury  the  nature  and  circumstances  of 
the  defendants'  defense,  and  did  then  and  there 
offer  to  prove  and  give  in  evidence,  by  way  of 
defense,  or  in  mitigation  or  diminution  of 
damages,  that  the  said  ship  or  vessel,  called  the 
American  Eagle,  with  her  tackle,  apparel  and 
furniture,  before  the  tenth  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  ten,  to  wit,  on  the  first  day  of  July,  in  the 
year  last  aforesaid,  at  the  port  of  New  York,  in 
the  southern  district  of  New  York,  to  wit.  at 
the  city  of  New  York,  in  the  county  of  New 
York,  and  at  the  first  ward  of  the  said  city,  was 
attempted  to  be  fitted  out  and  armed,  and  was 
fitted  out  and  armed,  and  that  the  said  five 
hundred  tons  of  stone  ballast,  one  hundred 
hogsheads  of  water,  one  hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogs- 
heads of  ship-bread,  were  procured  for  the 
equipment  of  the  said  vessel,  and  were  then  and 
there  on  board  of  the  said  vessel,  as  a  part  of 
her  said  equipment,  with  intent  that  the 
*said  ship  or  vessel,  called  the  Amer>  [*274 
ican  £agle,  should  be  employed  in  the  service 
of  that  part  of  the  Island  of  St.  Domingo  which 
was  then  under  the  government  of  Petion,  to 
cruise  and  commit  hostilities  upon  the  subjects, 
citizens,  and  property  of  that  part  of  the  iHland 
of  St.  Domingo  which  was  then  under  the  gov- 
ernment of  Christophe,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

And  the  said  counsel  of  the  said  defendant.^: 
did,  then  and  there,  offer  to  prove,  and  give  in 
evidence,  by  way  of  defense,  or  in  mitigation 
or  diminution  of  damages,  that  he,  the  said 
David  Geb)ton,  was  collector,  and  Uiat  he,  the 
said  Peter  A.  Schenck,  was  surveyor,  of  the 
customs  for  the  district  of  tlie  city  of  New 
York,  on  the  tenth  day  of  July,  one  thousand 
eight  hundred  and  ten,  and  before  that  time, 
and  afterwards,  continued  to  be  collector  and 
surveyor  as  aforesaid ;  and  that  they,  the  said 
David  Gklston  and  Peter  A.  Schenck,  as  col 
lector  and  surveyor  as  aforesaid,  and  not  other 
wise,  did,  on  the  said  tenth  day  of  July,  in  the 
year  last  aforesaid,  at  the  port  of  New  York. 
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in  the  southern  district  of  New  York,  to  wit, 
at  the  city  of  New  York,  in  the  couoty  of  New 
York,  and  at  the  first  ward  of  the  said  city, 
seize,  take,  and  detain  the  said  ship  or  vessel, 
with  her  tackle,  apparel  and  furniture,  and  the 
said  five  hundred  tons  of  stone  ballast,  one  hun- 
dred hogsheads  of  water,  one  hundred  and 
thirty  barrels  of  salted  provisions,  and  twenty 
hogsheads  of  ship- bread,  according  to  the  form 
of  tiie  statute  in  such  case  made  and  provided, 
and  bv  virtue  of  the  power  and  authority  vested 
27t>*]  in  them  by  the  constitution  and  *laws 
of  the  United  States,  and  for  such  cause  as  is 
hereinbefore  stated. 

And  the  said  counsel  of  the  said  defendants, 
did,  then  and  there,  insist,  before  the  said  jus- 
tice, on  the  behalf  of  the  said  defendants,  that 
the  said  several  matters,  so  offered  to  be  proved 
and  given  in  evidence  on  the  part  of  the  said 
defendants  as  aforesaid,  ought  to  be  admitted 
and  allowed  to  be  proved  and  given  in  evidence, 
in  justiiication  of  the  trespass  charged  against 
the  said  defendants,  or  in  mitigation  or  dimi- 
nution of  the  damages  claimed  by  the  plaintiff 
as  aforesaid. 

And  the  said  counsel  for  the  said  defendants, 
did,  then  and  there,  pray  the  said  justice  to  ad- 
mit and  allow  the  said  matters  so  offered  to  be 
proved  and  given  in  evidence,  to  be  proved 
and  given  in  evidence  in  justification  of  the 
trespass  charged  against  the  said  defendants, 
or  in  mitigation  or  diminution  of  the  damages 
claimed  by  the  plaintiff  as  aforesaid;  but  to 
this  the  counsel  learned  in  the  law,  of  the  said 
plaintiff,  objected,  and  did,  then  and  there,  in- 
sist, before  the  said  justice,  that  the  same  ought 
not  to  be  admitted,  or  allowed  to  be  proved  or 
given  in  evidence,  in  justification  of  the  tres- 
pass charged  against  the  said  defendants,  and 
that  the  same  ought  not  to  be  admitted,  or  al- 
lowed to  be  proved  or  given  in  evidence,  in 
mitigation  or  diminution  of  the  damagfs 
claimed  by  tlie  plaintiff  as  aforesaid,  inasmuch 
as  the  counsel  of  the  said  Goold  Hoyt  admitteil 
that  the  defendantii  had  not  been  influenced  by 
any  malicious  motives  in  ihaking  the  Siiid 
seizure,  and  that  thev  had  not  acted  with 
270*]  *any  view  or  design  of  oppressing  or 
injuring  the  plaintiff.  And  the  stiid  justice 
did,  then  an(i  there,  declare  and  deliver  his 
opinion,  and  did  then  and  there  overrule  the 
whole  of  the  said  evidence  so  offered  to  be 
proved  by  the  said  defendants,  and  did  declare 
it  to  be  inadmissible  in  justification  of  the  tres- 
pass charged  against  the  said  defendants ;  and 
after  the  admission  so  made  by  the  counsel  of 
the  said  Gk)old  Hoyt,  as  aforesaid,  did  declare 
and  deliver  his  opinion,  that  the  said  evidence 
ought  not  to  be  received  in  mitigation  or  dim- 
inution of  the  said  damages,  as  tlie  said  admis- 
sion precluded  the  said  plaintiff  from  claiming 
any  damages  against  the  defendants  by  way  ot 
punishment  or  smart-money,  and  that  after 
such  admission  the  plaintiff  could  recover  only 
the  actual  damages  sustained,  and  with  that 
direction  left  the  same  to  the  said  jury ;  and  the 
jury  aforesaid,  then  and  there  gave'  their  ver- 
ilict  for  the  said  plaintiff  for  one  hundred  and 
seven  thoasand  three  hundred  and  sixty-nine 
dollars  and  forty-three  cents  damages;  where- 
upon the  said  counsel  for  the  said  defendants, 
did,  then  and  there,  on  the  behalf  of  the  said 
defendants,  except  to  the  aforesaid  opinion  of 
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the  said  justice,  and  insisted  that  the  said  sev- 
eral matters,  so  offered  to  be  proved  and  given 
in  evidence,  ought  to  have  been  admitted  and 
given  in  evidence  in  justification  of  the  trespass 
charged  against  the  said  defendants,  or  in  miti- 
gation or  diminution  of  the  damages  claimed 
by  the  plaintiff  as  aforesaid. 

And  inasmuch  as  neither  the  said  several 
matters  so  produced  and  given  in  evi- 
dence on  the  part  of  the  said  plaintiff,  and  by 
the  counsel  of  the  said  defendants  *ob-  [^*27l 
jected  to,  as  insutticient  evidence  to  entitle  the 
said  plaintiff  to  a  verdict  as  aforesaid,  nor  the 
said  several  matters  so  offered  to  be  proved  and 
given  in  evidence,  on  the  part  of  the  said  de- 
fendants, in  justification  of  the  trespass  charged 
against  the  said  defendants,  or  in  mitigation  or 
diminution  of  the  damages  claimed  by  the 
plaintiff  as  aforesaid,  appear  by  the  record  of 
the  verdict  aforesaid,  the  said  counsel  for  the 
said  defendants  did,  then  and  there,  propose 
their  exceptions  to  the  opinions  and  decisions 
of  the  said  justice,  and  requested  him  to  put 
his  seal  to  this  bill  of  exceptions,  containing 
the  said  several  matters  so  produced  and  .^ven 
in  evidence  on  the  part  of  the  said  plaintiff  as 
aforesaid,  and  the  said  several  matters  so  of- 
fered to  be  proved  and  given  in  evidence,  on 
the  part  of  the  said  defendants  as  aforesaid,  ac- 
cording to  the  form  of  the  statute  in  such  case 
made  and  provided.  And  thereupon  the  said 
justice,  at  the  request  of  the  said  counsel  for 
the  said  defendants,  did  put  his  seal  to  this 
bill  of  exceptions,on  the  said  15th  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifteen,  pursuant  to  the 
statute  in  such  case  made  and  provided. 

If  either  party  shall  require  the  proceedings 
in  the  District  Court  to  be  set  out  more  at 
length,  then  it  is  understood  that  such  proceed- 
ing shall  he  engrafted  into  the  bill  of  excep- 
tions, and  form  part  thereof. 

(Signed)  Ambrose  Spencer. 

[L.  S.l 

♦The  bill  of  exceptions  being  car-  [*278 
ried  l)efore  the  Supreme  Court  of  the  state  of 
Now  York,  the  exceptions  were  disallowed  by 
the  court.  The  cause  was  then  carried  to  the 
Court  of  Errors  of  the  state,  where  the  judg- 
ment of  the  Supreme  Court  of  the  state  was 
affirmed,  and  the  cause  was  brought  to  this 
court  in  the  manner  before  stated. 

The  Attorney -General(SlT.  Rush)  for  the  plaint- 
iffs in  error,  arpied:  1.  That  the  special  matter 
offered  in  evidence  by  the  plaintiffs  in  error 
ought  to  have  been  admitted  as  a  defense  to  the 
action,  or  at  any  rate,  that  it  ought  to  have 
been  admitted.  The  27th  section  of  the  act  of 
1798  contains,  in  general  terms,  a  provision 
that  it  shall  be  lawful  for  any  revenue  officer  to 
go  on  lioard  of  any  vessel  for  purposes  of 
search  and  examination ;  and  if  it  appear  that 
a  breach  of  anv  law  has  been  committed, 
whereby  a  forfeiture  has  been  incurred,  to 
make  a  seizure.  It  has  been  the  wise  policy  of 
the  law,  by  enactments  and  decisions  co-ex- 
tensive with  the  range  of  public  office,  to 
throw  its  shield  over  oflicors  while  acting  under 
fair  and  honest  convictions.  Thus,  under  the 
English  statutes,  no  justice  of  the  peace,  or 
even  constable,  can  be  sued  for  anything  done 
officially  who  is  not  clothed  with  some  protec- 
tion  more    than    is   allowed  to  ordinary  de- 
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fendants;  some  relaxation  of  the  rules  of  plead- 
ing, or  other  immunities  are  extended  to  him. 
It  is  the  same  with  mayors,  bailiffs,  church 
wardens,  overseers,  and  a  variety  of  other  offi- 
cers. So,  also,  excise  officers  may  alwajjrs 
plead  the  general  issue,  and  give  the  special 
matter  in  evidence.  By  stat.  24,  Geo.  II., 
279*]  *no  iustice  shall  be  sued  for  what  he 
has  done  officially  until  notice  in  writing  served 
upon  him  a  month  beforehand;  nor  then,  if  he 
tender  amends.  It  would  be  easy  to  multiply 
analogous  examples.  Several  acts  of  Congress, 
passed  since  that  of  June,  1794,  illustrate  the 
same  legal  principle.  By  the  11th  section  of 
the  embargo  act  of  the  25th  April.  1808,  ch. 
170,  the  collectors  of  the  customs  were  author- 
ized to  detain  any  vessel  ostensibly  bound 
with  a  cargo  to  some  other  port  of  the  United 
States,  whenever,  in  their  opinions,  there  exist- 
ed any  intention  to  violate  or  evade  any  of  the 
provisions  of  the  acts  laying  an  embargo,  until 
the  decision  of  the  President  could  he  had  upon 
the  seizure.  It  has  been  repeatedly  deter- 
mined, that  it  was  sufficient,  under  this  act, 
for  the  collectors  to  have  acted  with  honest 
convictions;  and  that  the  absence  of  probable 
cause  afforded,  in  itself,  no  ground  to  a  claim 
for  damages. '  So,  also,  in  the  law  just  passed, 
to  preserve  more  effectually  our  neutral  rela- 
tions, a  principle  closely  analogous  has  been 
introduced.*  It  is  provided  by  the  act  of  the 
24th  February,  1807,  ch.  74,  **That  when 
any  prosecution  shall  be  commenced  on  ac- 
count of  the  seizure  of  any  ship  or  vessel, 
goods,  wares,  or  merchandise,  made  by  any 
collector  or  other  officer  under  any  act  ot  Con- 
gress authorizing  such  seizure,  and  judgment 
shall  be  given  for  the  claimant  or  claimants, 
if  it  shall  appear  to  the  court  before  whom 
280*]  such  prosecution  *shall  be  tried  that 
there  was  a  reasonable  cause  of  seizure,  the 
said  court  shall  cause  a  proper  certificate  or 
entry  to  be  made  thereof;  and  in  such  case  the 
claimant  or  claimants  shall  not  be  entitled  to 
costs,  nor  shall  the  person  who  made  the  seiz- 
ure, or  the  prosecutor,  be  liable  to  action,  suit, 
or  judgment,  on  account  of  such  seizure  or 
prosecution;  provided  that  the  ship  or  vessel, 
goods,  wares,  or  merchandise,  be,  after  the 
judsjment,  forthwith  returned  to  the  claimant 
or  claimants."  Here  it  appears,  indeed,  that  if 
a  certificate  be  granted,  it  operates  as  an  abso- 
lute bar  to  an  action.  But  it.  does  not  follow, 
that  the  refusal  of  a  certificate  is  to  close  the 
ear  of  a  court  and  jury  to  all  the  real  merits. 
It  will,  perhaps,  be  said,  that  the  judgment  of 
the  District  Court  restoring  the  vessel,  and  re- 
fusing the  certificate,  is  conclusive;  that  it  was 
a  court  of  competent  jurisdiction,  and  that, 
therefore,  the  matter  which  it  adjudicated 
could  not  be  reheard,  or  its  propriety  examined 
into  collateral! V,  in  any  other  court.  We  are 
aware  of  the  decisions  of  this  court  upon  this 
point,  and  of  the  English  decisions  upon  the 
conclusiveness  of  judgments,  from  that  in 
Fernnndez  v.  De  Acosta,^  in  the  time  of  Lord 
Mansfield,  to  the  more  recent  cases.  Those, 
however,  who  have  scrutinized  this  doctrine 

1.— Cronoll  et  al.  v.  M'Fadon,  8  Cranch,  94  ;  Otis  v. 
Watkins.  9  Cranch.  337  :  Otis  v.  Walter,  2  Wheat,  18. 

2.— Act  of  March  8d,  1817,  chap.  58. 
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890 


see  plainly  that,  in  later  times  at  least,  though 
it  lie  the  Jaw,   its  inconveniences  appear  to  be 
sometimes  felt,  and  its  wisdom  perhaps  some- 
times doubted.     It  is  an  intrinsic  objection  to 
the  doctrine,  that  while    it  professes  to  look 
with  a  single  eye  to  the  binding  nature  of  the 
judgment,  turning   away   *from  the  [*281 
merits,  yet,  in  point  of  fact,  the  merits  do,  in 
most  of  the  cases,  get  into  view ;  so  difficult  is 
it  to  thrust  them  back  in  discussions  where 
justice  only  is  sought.     Already  has  the  doc- 
trine disappeared  from  the  codes  of  some  of 
the  leading  states  in  the  Union ;  from  that  of 
Pennsylvania  by  a  positive  statute,  from  thai 
of  New  York  by  a  judicial  decision.*    In  how 
many  more  of  the  states  it  has  been  broken 
down  is  not  known,  but  it  is  not  supposed  to 
be  a  doctrine  entitled  to  any  peculiar  favor  in 
this  court.     But  the  difference  between  a  sen- 
tence of  condemnation  and  of  acquittal  is  ma- 
terial.    An  acquittal  does  not  ascertain  facts. 
A  conviction  does.     Ita  character  is  positive. 
The  former  may  have  arisen  from  want  of  evi- 
dence; the  latter  must  always  rest  upon  some 
foundation    of   proof.      A    conviction,    says 
Buller,  is  evidence  of  the  fact;  b\it  the  rever=« 
of  it  is  not  shown  by  an  acquittal.*    Even  in  a 
common  action  for  assault  and   battery,  the 
plaintiff  cannot  rely  upon  a  conviction  on  an 
indictment  for  the  same  assault.*    The  conse- 
quence is,  that  the  defendant  may  defend  him- 
self against  the  suit  by  going  into  the  original 
facts.     The  plaintiffs  in  error  asked  no  more 
below.      8o,  also,    to    support    an  action  for 
malicious  prosecution,  malice  in  the  defendant, 
and  want  of  probable  cause,  must  both  con- 
cur.'    If,  in  this  action,  an  acquittal  has  l)een 
had  upon  the  indictment,   the  plaintiff  may 
still  lay  before  the  jury  the  evidence  which  was 
•heard  on  the  indictment,  viz.,  allthe[*282 
facts    and    circumstances    to   show  that   the 
prosecution  was  malicious.  **    This  surely  opens 
to  the  defendant  the  correspondinsr   ri^it  of 
going  into  the  original  facts  on  his  side.  Every 
principle  of  just  reasoning  would  seem,  then, 
to  lead  to  the  conclusion  that  the  special  mat- 
ter ought  to  have  gone  before  the  jury.    If  it 
did  not  justify  the  seizure  and  detention,  it 
might  have  served  to  mitigate  the  damages. 
The  admission  of  the  plaintiff's  counsel  tliat 
the  defendants  below  were    not  actuated  by 
any  malicious  or  vindictive  motive,  was  not 
tantamount  to  hearing  all  the  special  matter, 
since  it  might,  and  no  doubt  would,  have  es- 
tablished in  the  minds  of  the  jury  a  far  strong- 
er claim  to  mitigation  than  the  mere  absence  of 
malice.     The    great  end,   therefore,  of  every 
lawsuit  has  been  overlooked.     Justice  has  not 
been  done.     Unless  the  judgments  below  be 
abrogated,  the  defendants  below,  acting  as  in- 
nocent men,  and  as  vigilant  and  meritorious 
public  officers,  are  in  danger  of  being  crushed 
under  a  load  of  damages  which  could  scarcely 
have  been  made  more  heavy  if  leveled  at  con- 
duct   marked    by    the  most    imdisputed  and 
malignant   guilt.     2.  The  plaintiff  below,  by 
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demurring  to  the  second  plea,  was  precluded 
from  all  right  of  recovery;  and  that  plea  con- 
tains matter,  which  the  demurrer  itself  admits, 
and  which  entitled  the  defendants  below  to 
judgment.  A  demurrer  admits  all  facts  that 
are  sufficiently  pleaded.  What,  then,  are  the 
facts  set  forth  in  this  plea?  Plainly  these: 
that  the  American  Ea^le  was  fitted  out  and 
283^]  equipped  with  mtent  that  *she  should 
be  employed  in  the  service  of  a  foreign  prince 
or  state,  to  wit.  of  that  part  of  St.  Domingo 
governed  by  Petion,  to  cruise  against  another 
foreign  prince  or  state,  viz..  against  that  part 
of  St.  Domingo  governed  by  Christophe;  that 
this  w&s  contrary  to  the  act  of  the  5th  of  June, 
1794,  and  that  the  seizure  thereupon  took 
place  under  orders  from  the  President.  Is 
not  the  case  of  the  defendants  below,  after 
these  admissions,  completely  made  out?  Does 
It  lie  with  the  plaintiff  to  say  that  St.  Domingo 
was  not  a  state,  or  Christophe  a  prince?  Does 
not  the  plea  affirm  both?  Does  not  the  de- 
murrer admit  both?  What  besides  was  it  the 
object  of  the  plea  to  affirm?  What  else  did 
the  demurrer  intend  to  admit?  The  former 
nets  them  forth  as  fundamental  facts.  The 
latter  does  not  deny,  but  admits  them.  3,  In 
contending  that,  within  the  true  scope  and  in- 
tention of  the  act  of  the  5th  of  June,  1794, 
both  Petion  and  Christophe  were  to  be  con- 
sidered foreign  princes,  we  do  not  mean  to  de- 
part from  the  reverence  due  to  the  former  de- 
cisions of  this  court  in  Jiose  v.  HimeXy,^  but 
tliiiik  that  there  are  solid  grounds  for  distin- 
guishing the  present  case  from  that  decision. 
It  is  important  that  the  different  branches  of 
the  government  should  look  upon  foreign  na- 
tions with  tlie  same  eyes,  and  subject  them  to 
the  same  rules  of  treatment.  The  decision  in 
Ron^  V.  Ilimely  took  place  in  February,  1808. 
At  that  epoch,  the  act  of  Congress  specifically 
cutting  off  intercourse  with  St.  Domingo,  and 
treating  it  as  a  dependency  of  France,  was  in 
full  force.  For  the  judiciary  to  have  pro- 
284*]  nounced  *thi8  island  an  independent 
state,  whilst  the  legislature  considered  it  as  a 
colony,  would  have  disturbed  the  harmony  of 
the  different  parts  of  the  governing  power.  It 
would  not  be  easy  to  foresee  the  mischiefs  of 
such  a  conflict  of  authority  and  opinion.  Look 
to  the  South  American  provinces  at  this  mo- 
ment. Spain  claims  them  as  her  lawful  do- 
minion; no  power  in£urope  has  acknowledged 
their  independence;  yet,  in  some  of  them,  the 
authority  of  the  once  mother  country  is  wholly 
at  an  end.  Now,  what  embarrassments  might 
not  result,  if,  after  the  letter  of  the  Secretary 
of  Bute  of  the  19th  of  January,  1816,  to  the 
Spanish  nunister,  our  court  should  pronounce 
Buenos  Ayres,  for  example,  to  be  rightfully  in 
its  full  colonial  dependence  upon  Spain.  Vat- 
tels  authority  upon  this  .subject  is  decisive. 
According  to  him,  we  are  to  look  to  the  state 
of  things  defacU),  taking  each  partv  to  be  in 
the  right.*  The  rule  laid  down  in  Hose  v. 
Hitndy^  that  such  language  was  to  be  ad- 
dressed to  sovereigns,  not  courts,  may  have 
been  applicable  to  the  condition  in  which  St. 
Domingo  then  was.  It  cannot,  however,  be 
conceded,  that  it  is  of  constant  and  universal 
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application.  The  progress  of  events  may 
create  a  state  of  things,  of  which,  as  they  im- 
press their  convictions  upon  mankind,  courts, 
too,  will  take  notice.  The  Netherlands  waged 
a  war  of  more  than  half  a  century  with  Spain, 
Spain  never  ceased  to  call  it  a  rebellion.  But 
what  were  the  sympathies,  what  the  conduct 
of  Protestant  Europe,  towards  them  during  the 
principal  part  of  the  time?  What  that  of  Eng- 
land, in  particular,  who  did  not  scruple 
*to  form  treaties  with  them,  while  [*286 
Spain  was  still  denouncing  them  as  heretics  and 
insurgents?  The  fact  being  now  palpable  to 
the  world,  that  St.  Domingo  is  independent  of 
all  connection  with  France,  repudiating  her 
authority,  and  spuming  her  power,  this  posi- 
tive state  of  independence  de  facto  may  at 
length  well  be  taken  to  stand  in  the  place  of  a 
formal  acknowledgment  of  it  by  governments.; 
and  if  courts  of  justice  are  to  wait  until 
France  relinquishes  her  claim,  that  day  may 
be  indefinite  indeed.  The  act  of  Congress, 
which  8pecifi(;ally  interdicted  intercourse  with 
St.  Domingo,  considered  as  a  colony  of  France, 
expired  in  April,  1808.  It  was  in  full  force  at  the 
time  of  the  decision  in  Ro»e  v.  Hiinely,  which 
constitutes  another  marked  distinction  between 
that  case  and  the  present.  As  to  the  condem- 
nations which  it  may  be  alleged  took  place  un- 
der the  general  non-intercourse  laws  passed 
afterwards,  of  vessels  coming  from  St.  Do- 
mingo, upon  the  footing  of  its  belonging  to 
France,  no  inference  against  the  argument  can 
be  hence  deduced.  In  the  first  place,  those 
laws  left  it  wholly  indefinite  as  to  what, 
colonies  did  or  did  not  belong  to  France.  They 
were  couched  in  general  terms  only.  They 
prohibited  all  intercourse  w^ith  Great  Britain 
and  France,  and  their  dependencies,  without 
undertaking  to  designate  in  any  case  what  the 
dependencies  of  either  were.  In  the  next 
place,  as  far  as  is  known,  it  appears  that  the 
government  remitted  the  forfeitures  in  all  such 
cases  of  condemnation,  thereby  manifesting  its 
opinion,  if  any  inference  is  to  be  drawn,  that 
time,  and  the  progress  of  events,  had  at  length 
taken  this  island  out  of  the  true  *spirit  [*286 
and  meaning  of  these  general  laws;  and  that,  as 
the  nations  of  Europe  were  trading  with  it  as 
an  independent  island,  the  citizens  of  the 
United  States  might  fairly  be  y.>ermitted  to  do 
the  same.  4.  A  leading  object  of  the  act  of 
1794  was,  to  preserve  the  peace  as  well  as 
neutrality  of  the  United  States.  Thus,  then, 
although  St.  Domingo  might  not  be  a  sovereig:n 
state  to  all  intents  and  purposes  (which  it  is 
not  necessary  to  contend),  it  was  sufficiently 
independent,  whether  as  to  commerce  or  pow- 
er, to  fall  within  the  mischiefs,  and  be  em- 
braced by  the  penalties,  of  the  law  in  question. 
Mr.  Iiofftnan  and  Mr.  D.  B.  Ogden,  for  the  de- 
fendant in  error.  1.  This  court  is  not  competent 
to  take  cognizance  of  this  cause,  under  the  2oth 
section  of  the  judiciary  act  of  1789,  ch.  20. 
The  court  has  appellate  jurisdiction  only  from 
the  final  judgment  or  decree  of  the  highest 
court  of  law  or  equity  of  the  state  in  certain 
specified  cases.  But  this  jurisdiction  cannot  be 
here  exercised,  because  the  highest  court  of  law 
and  equity  of  the  state  of  New  York,  to  whom 
the  writ  of  error  is  directed,  is  no  longer  in  pos- 
session of  the  cause,  but  has  remitted  the  record 
I  and  judgment  to  the  Supreme  Court  of  the 
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state,  to  whom  the  writ  of  error  is  not. and  can- 
not be  directed.  The  agreement  of  the  parties 
under  which  the  record  is  now  before  this  court, 
reserves  this  question  to  be  argued.  It  does  not 
determine  the  return  to  be  regular  and  valid, 
but  only  that  the  transcript  shall  have  the  same 
effect  as  if  annexed  to  the  writ  of  error.  But 
even  supposing  the  cause  could  be  re-examined 
287*]  *upon  a  return  to  the  writ  of  error  by 
the  Supreme  Court  of  the  state,  the  main  foun- 
dation of  appellate  jurisdiction  in  this  court  is 
wanting.  The  judgment  of  the  state  court  does 
not  decide  against  the  title,  right,  privilege,  or 
exemption  set  up  by  the  defendants  below  un- 
der the  act  of  Congress  of  1794,  ch.  50.  On  the 
contrary,  the  state  court  has  refused  to  give  any 
construction  whatever  to  the  act  of  1794,  and 
to  decide  whether,  under  the  facts  of  the  case, 
it  did  or  did  not  afford  the  defendants  below  a 
legal  defense  to  the  action;  because,  the  parties 
defendant,  having  declined  to  argue  the  de- 
murrer in  the  Supreme  Court,  the  court  of  er- 
rors refused,  upon  grounds  of  state  law  and 
state  practice,  to  hear  them  in  that  court. '  Par- 
ties litigant  are  bound  to  exercise  their  rights, 
according  to  the  law  and  practice  of  the  forum 
where  they  attempt  to  assert  them.  If  they  do 
not  assert  them  according  to  the  rules  prescrib- 
ed by  the  lejrfuri,  a  decision  against  the  party 
is  not  a  decision  a^inst  the  right  set  up  by 
him ;  but  only  a  decision  that  he  has  not  claimed 
that  right  according  to  the  local  law  and  prac- 
tice. 2.  If,  however,  the  court  should  he  of 
opinion  that  the  cause  is  repilarly  before  it, 
then  we  contend  that  the  testimony  offered  by 
the  defendants  below,  upon  the  trial  at  iVM*' 
Prius,  and  which  was  overruled  by  the  jwdge, 
was  properly  excluded.  They  did  not  offer 
any  evidence  to  show  that  the  vessel  had  been 
or  was  intended  to  be  engaged  in  any  illegal 
trade  or  employment.  The  only  law  to  which 
288*  ]*the  testimony  offered  could  have  any 
reference,  is  an  act  of  Congre^ss,  which  was 
passed  June,  1794,  entitled  "an  act,  in  addi- 
tion to  an  act,  for  the  punishment  of  certain 
crimes  against  the  United  States,"  made  per- 
petual by  a  subsequent  act.  By  the  third  sec- 
tion of  the  first-mentioned  act,  it  is  enacted, 
"  that  if  any  person  shall,  within  any  of  the 
ports,  harbors,  bays,  rivers,  or  other  waters  of 
the  United  Slates,  fit  out  and  ann,  or  attempt 
to  fit  out  and  arm,  or  procure  to  be  fitted  out 
and  armed,  or  shall  knowingly  lie  concerned  in 
tlie  furnishing,  fitting  out  and  arming,  of  any 
ship  or  vessel,  with  intent  that  such  ship  or  ves- 
sel shall  be  employed  in  the  service  of  any  for- 
eign prince  or  state,  to  cruise  or  commit  hostili- 
ties upon  the  subjects,  citizens,  or  property  of 
any  other  foreign  prince  or  state,  with  whom 
the  United  States  are  at  peace,  &c. ,  ever}'-  such 
ship  or  vessel,  with  her  tackle,  apparel  and 
furniture,  together  with  all  materials,  arms, 
ammunition,  and  stores  which  may  have  been 
procured  for  the  building  and  equipment  there- 
of, shall  be  forfeited,  one-half  to  any  [person 
who  shall  give  information  of  the  offense,  and 
the  other  half  to  the  use  of  the  United  States." 
The  defendants  below  merely  offered  to  prove 
that  the*  ship  was  fitted  out,  with  intent  that 
she  *'  should  be  employed  in  the  service  of  that 
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part  of  the  Island  of  St.  Domingo  which  was 
then  under  the  government  of  Pet  ion,  to  cruise 
and  commit  hostilities  upon  the  subjects,  citi- 
zens, and  property  of  that  part  of  the  Island  of 
St.  Domingo  which  was  then  under  the  govern- 
ment of  Christophe;"  but  did  not  offer  to  sliow 
that  either  of  these  parts  of  the  island  wa<  a 
*foreign  8tat«,  or  that  either  Petion  or  f*280 
Christophe  were  foreign  princes,  with  whom 
the  United  States  were  at  peace.  And  even  if 
they  had  proved  these  facts,  the  evidence  would 
have  been  perfectly  immaterial  and  irrelevant: 
because,  in  the  words  of  this  court,  '  *  It  is  for 
governments  to  decide  whether  they  will  con- 
sider St.  Domingo  as  an  independent  nation, 
and  until  such  decision  shall  be  made, or  France 
shall  relinquish  her  claim,  courts  of  justice 
must  consider  the  ancient  state  of  things  as  re- 
maining unaltered,  and  the  sovereign  power  of 
France  over  t  hat  colony  as  still  subsisting.  *'*  The 
same  principle  has  also  been  recognized  by  the 
highest  British  tribunals,  both  as  applicable  to 
the  case  of  St.  Domingo  and  to  other  revolu- 
tions of  states  not  recognized  by  the  govern- 
ment of  the  country  where  the  tribunal  is  sit- 
ing that  is  required  to  take  notice  of  them.^ 
What  would  be  the  absurd  consequences  of 
leaving  each  tribunal  to  settle  this  question  ac- 
cording to  the  information  it  might  possess? 
Nothing  can  be  more  opposite  and  irreconcil- 
able than  the  views  given  of  the  situation  of  St. 
Domingo  by  different  writers  and  travelers. 
How,  then,  should  a  court  decide  which  has  no 
other  sources  of  information?  The  govern- 
ment is  informed  by  its  diplomatic  agents.  It 
has  a  view  of  the  whole  ground,  and  can  judge 
what  considerations  ought  to  influence  the  de- 
cision of  this  question  of  complicated  policy. 
Our  foreign  relations  are  by  necessary  implica- 
tion *delegated  to  Congress  and  the  ex-  [*fiW> 
ecutive,  by  the  constitution.  Neither  Petion 
nor  Christophe  have  ever  had  any  secure,  firm 
possession  of  the  sovereignly  in  St.  Domingo. 
They  have  not  only  been  contending  with  each 
other  but  they  have  had  rivals  who  have  at- 
tempted to  establish  adverse  claims  to  different 
parts  of  the  island  by  the  sword.  The  defend- 
ants lx»low  have  themselves  acted  in  their  official 
conduct  or  these  principles.  In  the  year  18(19 
they  seized  and  prosecuted  in  the  District  Court, 
the  James  and  the  Lynx,  two  vessels  which  had. 
come  with  cargoes  from  St.  Domingo  to  New 
York,  contrary  to  the  provisions  of  the  non- 
intercourse  acts,  forbidding  all  commercial  in- 
tercourse between  the  United  States  and  Great 
Brilian,  France,  and  their  dependencies.  In 
these  cases  they  considered  St.  Domingo  as  a 
colony  of  France;  and  whilst  the  suits  were  de- 
pending, tlie  ship,  now  in  controversy,  was 
seized  by  them  under  an  allegation  that  she 
was  intended  for  the  service  of  an  indci>eadent 
state,  which  independent  state  was  the  same  St. 
Domingo  they  had  just  before  considered  as  & 
French  dependency.  8.  The  testimony  offered 
by  the  defendants  below  could  not  be  admitted, 
because  the  District  Court  was  the  proper  tri- 
bunal to  determine  whether  the  vessel  in  ques- 
tion was  or  was  not  liable  to  seizure  and  for- 
feiture for  the  causes  alleged.     It  having  been 

2.— Rose  V.  Himely,  4  Cranch,  298. 

8.— 1  Edwards,  1,  and  Appendix,  O  ;    The  city  of 
Berne  v.  The  liank  of  Euiriand,  9  Voa.  347. 
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decided  in  that  court  that  she  was  so  liable,  its 
judgment  is  conclusive,  and  precludes  every 
tribunal,  unless  upon  appeal,  from  re-examin- 
int;  the  pounds  of  the  decision.  The  authori- 
20 1*]  ties  on  this  point  are  innumerable,  *and 
flowing  in  a  uniform  current.*  As  to  foreign 
sentences,  it  is  settled  in  this  court  that  a  sen- 
tence of  condemnation,  by  a  competent  court, 
having  jurisdiction  over  the  subject-matter  of 
it«  judgment,  is  conclusive  as  to  the  title  of  the 
thing  claimed  under  it.^  And  that  the  sen- 
tence of  a  prize  court,  condemning  a  vessel  for 
breach  of  a  blockade,  is  conclusive  evidence  of 
the  fact  as  between  the  insurer  and  insured.* 
But  what  is  still  more  pertinent  to  the  present 
case,  the  court  has  determined  that  the  ques- 
tion, under  a  seizure  for  a  breach  of  the  laws 
of  the  United  States,  whether  a  forfeiture  has 
been  actuallv  incurred,  belongs  exclusively  to 
the  courts  of  the  United  States,  and  it  depends 
upon  their  final  decree  whether  the  seizure  is  to 
be  deemed  rightful  or  tortious.*  The  distinc- 
tion which  has  been  suggested  between  the  con- 
clusiveness of  condemnations  and  of  acquittals, 
ha»  been  considered  in  several  of  the  authorities, 
and  it  is  now  perfectly  settled  that  no  such  dis- 
tinction exists.  A  condenmation  may  l)e  found- 
ed on  the  oath  of  the  seizing  party;  and  though, 
29S5*]  by  ♦the  laws  of  the  United  States,  he 
cannot  share  in  the  forfeiture  if  he  becomes  a 
witness,  still  he  is  interested  to  protect  himself 
by  a  condemnation.  Shall,  then,  a  condemna- 
tion founded  on  such  testimony  be  conclusive, 
and  an  acquittal  not?  The  defendants  them- 
selves applied  for  time  to  plead  until  the  Dis- 
trict Court  should  decide,  on  the  ground  that 
its  decision  would  be  conclusive.^  4.  The  tes- 
timony offered  by  the  defendants  below  could 
not  be  admitted  in  mitigation  of  damages ;  be- 
cause, if  admitted, it  would  only  be  to  show  that 
there  was  reasonable  cause  for  the  seizure,  and, 
consequently,  that  the  defendants  acted  with- 
out malice,  or  any  intention  to  oppress  the 
plaintiff  below.  But  the  question  whether 
there  was  or  was  not  reasonable  cause  of  seizure, 
is  a  question  which  is  expressly  submitted  to 
the  District  C'ourt  by  the  statutes  of  the  United 
States,^  and  over  which  this  court  has  declared 
the  District  Court  had  exclusive  cognizance.  A 
certificate  of  reasonable  cause  for  the  seizure  hav- 
ing been  denied  by  the  District  Court,  every 
other  tribunal  Ls  as  much  precluded,  except  on 
appeal,  from  examining  whether  there  was  or 
was  not  reasonable  cause  for  the  seizure, as  they 
are  from  examining  whether  there  was  or  was  not 
sutiicient  cause  of  forfeiture.  The  plaintiff  be- 
low admitted  upon  the  trial  that  the  defendants 
liad  not  been  influenced  by  any  ms^licious  mo- 

1.— Vandenheuval  v.  The  United  Ins.  Co.,  2  Johns. 
Cas.  127,  and  the  authortties  there  cited.  The  au- 
thorities collected  in  the  Mime  case,  2  Cuines'  Cases 
in  Error,  217,  and  by  Kent,  Ch.  J.,  (now  Chancellor), 
in  his  opinion  In  Ludlow  v.  Dale,  Id.  217;  Wheaton 
on  ITapt,  274,  278;  Peake's  Law  of  Evidence,  3d 
Loudon  ed.  7(^  79  ;  and  the  cases  there  cited  in  a 
note :  Cooke  v.  Shell,  5  T.  K.  255 ;  Lane  v.  Deg-burj^h, 
Buller's  N.  P.  244;  Opinion  of  Johnson,  J.,  in  Uose 
v.  HimeLT,  in  the  CMrcuit  Court,  4  (.branch,  508 ;  Ap- 
pendix, SotAi  C.  12  Vin.  Al)r.  95;  Ev.  A.,  c.  22. 

2.— Rose  V.  Himely,  4  Cranoh,  241. 

3.— Oroudson  et  al.  v.  Leonard,  4  Cranch,  434. 

4.— Slocum  V.  Mayberry,  2  Wheat.  1. 

5w— See  8  Johns.  Hep.  179. 

6.— Act  of  the  34th  February,  1807,  ch.  74. 
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tives  in  making  tlie  seizure,  and  that  they  had 
not  acted  with  any  view  or  design  of  oppress- 
ing or  injuring  the  plaintiff.  And  tlie  judge 
who  tried  the  cause  at  ^^m  Prius  *charg-  r*293^ 
ed  the  jury  that  this  admission  precfuued  the 
plaintid  from  claiming  vindictive  damages,  and 
the  jury  rendered  a  verdict  only  for  the  actual 
damages,  as  proved  hy  uncontradicted  testi- 
mony. Where  a  certincate  of  reasonable  cause 
is  refused,  or  not  granted,  a  party  making  an 
illegal  seizure  can  be  in  no  better  state  than  he 
would  be  if  the  law  had  made  no  provision 
respecting  a  certificate.  It  is  well  settled  that 
probable  cause  is  no  justification  of  an  illegal 
seizure,  unless  it  be  made  a  justification  by  stat- 
ute. Nor  can  evidence  of  probable  cause  be 
received,  to  mitigate  the  damages  in  cases 
where  there  is  a  disclaimer  as  to  everything  but 
actual  damages  For  whether  there  was  or  was 
not  malice  or  probable  cause,  the  actual  dam- 
ages sustained  must  he  recovered  for  an  illegal 
seizure,  or  for  an}"^  other  trespass,  if  anything 
whatever  is  recovered.  5.  The  second  ana 
third  pleas  of  the  defendant  below  are  manifest- 
ly baa  on  general  demurrer.  First.  Petion  and 
Christophe  were  not  foreign  princes,  nor  their 
territories  foreign  states,  and  consequently  a 
seizure  for  fitting  out  the  vessel  to  be  employed 
in  their  service  could  not  be  justified.''  Second. 
The  President  had  no  authoritv  by  law  to  order 
the  seizure.  The  7th  section  of  the  act  of  1794 
does  not  apply  to  this  cause.  If  it  did,  the 
President's  order  ciin  only  be  a  justification 
when  applied  to  an  illegal  act.  If  no  illegal  act 
be  proved,  there  can  be  no  justification  under  the 
order.  Were  it  otherwise, the  President  would 
be  a  despot.  The  7th  section  of  *the  [*294^ 
act  provides,  ' '  that  in  every  case  in  which  a 
vessel  shall  be  fitted  out  or  armed,  or  attempt- 
ed so  to  be  fitted  out  or  armed,  or  in  which  the 
force  of  any  vessel  of  war,  cruiser,  or  other 
armed  vessel,  shall  be  increased  or  augmented, 
or  in  which  any  military  expedition  or  enter- 
prise shall  be  begun  or  set  on  foot,  contrary  to 
the  prohibitions  and  provisions  of  this  act;  and. 
in  every  case  of  the  capture  of  a  ship  or  vessel 
within  the  jurisdiction  or  protection  of  the 
United  States,  as  above  defined,  and  in  every 
case  in  which  any  process  issuing  out  of  any 
court  of  the  United  States  shall  be  disobeyed 
or  resisted  by  any  person  or  persons  having  the 
custody  of  any  vessel  of  war,  cruiser,  or  other 
armed  vessel,  of  any  foreign  prince  or  state,  or 
of  the  subjects  or  citizens  of  such  prince  or 
state,  in  every  such  case  it  shall  be  lawful  for 
the  President  of  the  United  States,  or  such 
other  person  as  he  shall  have  empowered  for 
that  purpose,  to  employ  such  part  of  the  land 
or  naval  forces  of  the  United  States,  or  of  the 
militia  thereof,  as  shall  be  judged  necessary, for 
the  purpose  of  taking  possession  of,  and  detain- 
ing any  such  ship  or  vessel,  with  her  prize  or 
prizes,  if  any,  in  order  to  the  execution  of  the 
prohibitions  and  penalties  of  this  act,  and  to- 
the  restoring  such  prize  or  prizes,  in  the  cases 
in  which  restoration  shall  have  been  adjudged,^ 
and  also  for  the  purpose  of  preventing  the  car- 
rying on  of  any  such  expedition  or  enterprise, 
from  the  territories  of  the  United  States, against 
the  territories  or  dominions  of  a  foreign  prince 
or  state  with  whom  the  United  States  are  at 
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X)eace."  Under  this  provision,  the  President 
could  not  authorize  the  defendants  below  to 
295*]  seize.  He  *could  only  employ  the  army 
and  navy,  or  the  militia,  for  that  purpose.  He 
could  authorize  an  arrest  or  detainment,  not  a 
seizure,  which  is  a  taking  and  carrying  away. 
He  could  only  authorize  a  taking  possession  of 
and  detaining  the  vessel,  in  order  to  the  execu- 
tion of  the  penalties  and  prohibitions  of  the  act. 
The  vessel  might  have  been  libeled,  and  taken 
into  the  custody  of  the  officers  of  the  court;  but 
the  defendants  below  have  not  averred  them- 
selves to  be  revenue  officers,  and  as  such,  au- 
thorized to  seize  by  the  act  of  1790,  ch.  168. 
Third.  The  2d  plea  is  not  a  bar  in  the  court 
where  it  wa.s  pleaded.  What  could  the  plaint- 
iff below  have  replied  to  this  plea?  That  there 
was  no  forfeiture  as  alleged?  But  the  state 
court  has  no  authority  to  try  the  question  of 
forfeiture  under  the  laws  of  the  United  States. 
The  courts  of  the  United  States  have  exclusive 
jurisdiction  of  that  question,  and  their  decision 
19  final  and  conclusive  upon  every  other  tribunal. 
Or  suppo.se  that  the  plaintiff  had  replied  that 
Pet  ion  and  Christophe  were  not  independent 
princes.  No  municipal  court  whatever  has 
power  to  determine  that  question.  The  execu- 
tive government  is  alone  competent  to  recog- 
nize new  states  arising  in  the  world,  and  it 
would  be  extremely  inconvenient  and  embar- 
rassing, in  this  age  of  revolutions,  for  courts 
and  juries  to  interfere  in  the  decision  of  a  ques- 
tion of  such  delicate  and  complicated  policy, 
■depending  upon  a  variety  of  facts  which  they 
cannot  know,  and  of  considerations  which 
they  cannot  notice.  Again,  if  the  plaintiff  had 
replied  that  the  President  had  given  no  such  in- 
structions as  mentioned  in  the  plea,  the  replica- 
29H*l'tion  *would  have  been  immaterial, and  a 
ground  of  demurrer.  Fourth.  Neither  of  the 
pleas  aver,  that  the  ship  was  actually  forfeited, 
but  only  that  it  was  *'  seized  as  forfeited," 
which  is  not  an  equivalent  averment.  The  case 
of  Wilkin^  v  Denpavd,^  where  a  similar  plea 
was  pleaded,  is  distinguishable.  That  was  a 
seizure  under  the  British  navigation  act,  12  Car. 
II.,  ch.  18,  s.  1,  by  which  the  legality  of  the 
seizure,  and  the .  question  of  forieiture  itself 
might  be  tried  in  any  court  of  record  in  the 
British  dominions,  and,  consequently,  in  the 
court  itself,  where  the  plea  was  pleaded.  Fifth. 
The  3d  section  of  the  act  of  1794,  after  specify- 
ing the  offenses  meant  to  be  punished,  pro- 
vides, that  "every  such  person  so  offending 
shall,  upon  conviction,  l)e  adjudged  guilty  of  a 
hi^h  misdemeanor,  and  shall  be  fined  and  im- 
prisoned at  the  discretion  of  the  court  in  which 
the  conviction  shall  be  had,  so  that  the  fine  to 
be  imposed  shall  in  no  case  be  more  than  |5,- 
00(),  and  the  term  of  imprisonment  shall  not 
exceed  three  j^ears;  and  every  such  ship  or  ves- 
sel, her  tackle,  apparel,  and  furniture,  together 
with  all  materials,  arms,  ammunition,  and 
stores,  which  may  have  been  procured  for  the 
building.and  equipment  thereof,  shall  be  forfeit- 
ed, one  half  to  the  use  of  any  person  who  shall 
five  information  of  the  offense,  and  the  other 
alf  to  the  use  of  the  United  States."  By  every 
just  rule  of  construction,  the  proceeding  by  in- 
dictment against  the  offender,  and  his  convic- 
297*]  lion,  must  precede  *the  suit  in  r6m,and 
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the  forfeiture  of  the  vessel.  The  phraseology 
of  the  act  is  different  from  all  the  other  statutes 
authorizing  seizures  and  creating  forfeitures. 
By  those  statutes,  the  revenue  officers  have 
power  to  seize  and  proceed  in  rem  against  the 
thin^  seized  as  forfeited,  independent  of  any 
criminal  proceeding  ascainst  the  offending  indi- 
vidual. By  this  act,  the  forfeiture  of  the  thing 
is  made  to  depend  upon  the  conviction  of  the 
person,  and  the  President  alone  has  power  to 
seize ;  and  that  only  as  a  precautionary  measure 
to  prevent  an  intended  violation  of  the  laws. 
Sixth.  The  3d  plea  is  particularly  defective, in 
omitting  to  state,  as  is  done  in  the  2d  plea,  what 
princes  or  foreign  states  were  intended.  It 
merely  alleges,  that  the  vessel  was  fitted  out 
with  intent  to  be  **  employed  in  the  service  of 
some  foreign  state,  to  commit  hostilities  upon 
the  subjects  of  another  foreign  state,  with  which 
the  United  States  were  then  at  peace."  It  is  a 
sacred  rule  of  pleading,  that  where  an  offense 
is  charged,  or  a  forfeitui-e  is  claimed,  the  facts 
must  be  so  alleged  as  that  the  court  may  judge 
whether  there  has  been  an  offense  committeid 
or  forfeiture  incurred.*  To  so  vague  an  allega- 
tion as  this,  it  would  be  impossible  for  the 
plaintiff  l)elow  to  reply. 

Mr.  Baldwin,  for  the  plaintiffs  in  error,  in  re- 
ply, insisted  on  the  validity  of  the  special  pleas. 
The  defendants  below  were  not  bound  to  answer 
the  conversion,  *l)ecau8e  the  trespass  was  [*298 
complete  without  it.  This  defect,  if  any,  ought 
to  have  been  newly  assigned  by  the  plaintiff  be- 
low, if  he  intended  to  have  taken  advantage  of 
it.*  The  forfeiture  w*as  well  pleaded.  The 
offense  beingcommitted,  the  forfeiture  instantly 
attaches.-*  The  plea  here  states,  that  the  ship 
was  seized  "  as  forfeited,"  in  the  same  manner 
with  that  which  was  held  good  in  WiUcins  v. 
DfAfpard^  and  it  alleges  the  offense  in  the  words 
of  the  statute.  An  allegation  that  the  seizure 
was  made  for  a  violation  of  the  law,  that  the 
thing  seized  was  taken  as  forfeited,  is  equiva- 
lent to  an  allegation  that  it  was  actually  for- 
feited. Nor  was  it  necessary  to  aver  that 
the  seizure  was  made  by  a  military  or  na- 
val force.  The  7th  section  of  the  act  of  1794 
evidently  contemplates  the  employment  of  that 
description  of  force,  only  when,  in  the  opinion 
of  the  President,  it  might  become  necessary 
to  carry  into  effect  the  law.  In  other  cases 
the  seizure  might  be  made  by  the  ordinary 
means  of  the  revenue  officer.  Nor  is  a  convic- 
tion, on  an  indictment  or  information  in  ptr- 
sonam,  necessary  before  the  proceedings  in  rem 
are  commenced.  None  of  the  objections  to  the 
special  pleas  are  available  on  general  demurx^r. 
The  plaintiff  below  should  have  replied  that 
Petion  and'  Christophe  were  not  independent 
princes  or  states,  and  so  have  liad  that  question 
tried  as  a  question  of  fact.  The  existence  of 
new  states  in  the  world  may  commence  in  vari- 
ous modes.  First.  Colonies  may  become  in- 
dependent *of  the  parent  state  by  means  [*209 
of  force,  and  an  acquiescence  in  the  effects  of 


2.— Com.  Digr.  tit.  Action  on  Stat.  A  3,  pi.  1, 
Davy  v.  Baker,  4  Burr.  2471 ;  Hex  v.  Rot)e,  2 : 
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that  force  on  the  part  of  the  mother  country  for 
a  sufficient  length  of  time,  to  indicate  a  relin- 
quishment of  ail  hopes  of  recovering  posession 
of  the  dominion.  The  pride  of  princes  and 
nations  will  not  always  permit  them  openly  and 
expressly  to  recognize  the  independence  of  re- 
bellious'subjects,  until  long  after  they  have  re- 
linquished all  hope  of  subouing  them.  When 
the  ca^  of  Bote  v.  Himdy  was  determined,  a 
war  de  facto  existed  between  France  and  Hi. 
Domingo;  and  the  former,  so  far  from  relin- 
quishing her  sovereignty  over  the  latter,  was 
actually  attempting  to  assert  it  by.  force  of 
arms.  A  long  period  of  time  has  since  elapsed, 
and  the  attempt  has  not  been  renewed.  The 
p«'ople  of  the  island  have  settled  down  under 
governments,  the  conduct  of  which  is  a  pledge 
of  their  stability,  and  whose  policv  and  institu- 
tions would  do  honor  to  more  civilized  and  an- 
cient communities.  Second,  The  existence 
of  new  states  may  be  recognized  by  the  supreme 
power  of  every  country,  in  whose  courts  of  jus- 
tice the  question  of  their  independence  may 
arise,  and  that  even  while  the  civil  war  still 
rages  between  the  new  people  and  its  former 
sovereign.  When  thus  recognized  by  the  legis- 
lative or  executive  authority  of  other  countries, 
the  tribunals  of  those  countries  are  bound  to 
take  notice  of  their  existence  as  independent 
slates.  This  recognition  may  be  made  in  vari- 
ous modes ;  by  treaty ;  by  a  legislative  act ;  by 
an  executive  proclamation ;  by  sending  to,  or 
receiving  from  the  new  state,  a  public  minister 
or  other  diplomatic  agent.  Third.  Their 
300*]  independence  may  also  ♦be  recognized 
by  a  treaty  of  cession  from  the  parent  country. 
This  treaty  may  not  have  become  a  public,  his- 
torical fact,  of  which  courts  of  justice  will  take 
notice  without  other  evidence  than  its  own  no- 
toriety. It  may  be  deposited  in  the  archives  of 
a  foreign,  or  of  our  own  government.  It  may 
require  to  be  proved  in  the  same  manner  as 
foreign  written  laws  are  proved.  In  any  of 
thcjse  views,  the  question  as  to  the  independ- 
ence of  St.  Domingo  is  a  question  of  fact,  to 
be  tried  by  the  jury,  and,  consequently,  the 
plaintiff  ought  to  have  replied  that  Petix)n  and 
Christophe  were  not  independent  princes  or 
states,  a.**  alleged  in  the  defendants'  pleas.  The 
instruction  of  the  President,  in  this  very  case, 
implies  that  he  recognized  the  independence  of 
the  island ;  the  instruction  could  not  otherwise 
have  been  legally  given.  As  to  the  conclusive- 
ness of  the  decree  of  restitution  in  the  District 
C'ourt,  it  is  founded  on  principles  which  push 
the  doctrine  of  the  conclusiveness  of  sentences, 
to  a  degree  of  extravagance  irreconcilable  with 
reason  and  common  sense.  That  every  sentence 
of  a  court  having  jurisdiction  of  the  subject- 
matter,  so  long  as  it  remains  unreversed  by  the 
appellate  tribunal,  is  conclusive  as  to  the  title 
of  the  thing  claimed  under  it,  is  conceded. 
But.  according  to  the  jurisprudence  of  the  state 
of  New  York,  the  sentences  of  foreign  courts 
of  admiralty  are  held  not  to  be  conclusive  as  to 
other  persons  than  those  claiming  title  to  the 
property;'  and  the  conclu««ivoness  of  the  sen- 
301*]  tences  of  *domestic  courts  of  peculiar 
and  exclusive  jurisdiction  depends  upon  pre- 
cisely the  same  principle.     But  supposing  a 

I.— V'andenheiivel  v.  The  United  Ins.  Co.,  2  Calnes' 
Oa*.  217 ;  8.  C.  1  Johns.  Cas.  127.  451. 
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sentence  of  condemnation  to  be  conclusive,  for 
all  purposes,  and  against  all  persons;  it  does 
not  follow  that  a  sentence  of  restitution  ought 
to  have  the  same  effect.  A  judgment  of  acquit- 
tal is  of  a  negative  quality  merely,  and  ascer- 
tains no  precise  facts.*  It  only  shows  that  suf- 
ficient evidence  did  not  appear  to  the  court  to 
authorize  a  condemnation.  Why  is  a  decree  of 
condemnation  held  to  be  conclusive?  Because 
it  is  a  basis  of  the  title  to  the  thing  condemned. 
But  an  acquittal  forms  no  part  of  the  title  to 
the  thing  acquitted,  which  is  restored  to  the 
former  proprietor,  who  holds  it  by  the  same 
title  as  before.  The  cajse,  said  to  have  been 
decided  before  Baron  Price,  in  the  year  1716,* 
is  not  pertinent.  The  elementary  writers  do 
not  consider  this  as  an  adjudged  point  in  any 
of  the  cases;  and  their  authority,  which  is  A 
great  weight,  makes  a  distinction,  founded  in 
rejison  and  the  nature  of  things,  between  a 
sentence  of  condemnation  and  a  sentence  of  ac- 
quittal.^ All  the  authorities  confine  the  con- 
clusiveness of  the  res  judicata  to  parties  and 
privies.  The  defendants  below  were  neither. 
>f  r.  Evans,  in  commenting  upon  the  decision  of 
Baron  Price,  reported  in  \  iner,  says  that,  "upon 
principle,  *I  should  conceive  that  the  op-  [*302 
posite  determination  would  be  more  correct,  as 
such  an  acquittal  would  be  warranted  upon  the 
mere  negative  ground  that  the  crown  had  not  ad- 
duced suflUcient  evidence  to  support  the  seizure; 
and  an  individual,  having  a  collateral  interest 
in  supporting  the  legality  of  the  seizure,  is  not 
a  concurrent  party  with  the  crown  in  support- 
ing the  condemnation,  and  asserting  the  claim 
of  property  on  the  one  side,  in  the  same  man- 
ner as  every  person  having  an  interest  in  op- 
posing such  condemnation,  is  in  contemplation 
of  law  a  sufficient  party  on  the  other."*  So,  in 
this  case,  the  defendants  below  were  not  con- 
current parties  with  the  United  States  in  sup- 
porting the  condemnation.  It  does  not  appear 
that  the  defendants  were  informers,  and  so  en- 
titled to  one-half  the  forfeiture ;  the  prosecution 
wjis  carried  on  in  the  name  of  the  government 
and  by  its  law  officers;  the  defendants  had  no 
control  over  it,  and  could  not  appeal  from  the 
decision  of  the  District  Court.  They  ought 
not,  therefore,  to  be  concluded  by  it. 

The  cause  was  again  argued  at  the  present 
term,  by  Mr.  Baldtctn  for  the  plaintiffs  in  error, 
and  by  Mr.  D.  B.  Ogden  and  by  Mr  Jone$  for 
the  defendant  in  error. 

Story,  J.,  delivered  the  opinion  of  the  court: 
This  is  a  writ  of  error  to  the  highest  court  of 
law  of  the  state  of  New  York;  and  the  questions 
which  are  re-examinable  upon  the  record  in  this 
♦court  are  such  only  as  come  within  the  [*303 
purview  of  the  25th  section  of  the  judiciary  act 
of  1789,  ch.  20. 

But  a  preliminary  question  has  been  made, 
which  must  be  discussed  before  proceeding  to 
consider  the  merits  of  the  cause. 

It  is  contended  that  the  record  is.  not,  and 
cannot  be  brought,  before  this  court. 

By  the  judicial  system  of  the  state  of  New 

2.— Buller's  N.  P.  245,  Pcake's  Law  of  Ev.  48 ,  1 
HarRr.  I^aw  Tracts,  742. 

3.— 12  Vln.  Abr.  «5,  Ev.  A  b.  22. 

4.— Peake's  Law  of  Evid.  48;  Phillips  on  Evld. 
228,  229 :  2  Evans's  Pothler,  d&i. 

5.-2  Evans's  Pothler,  lb. 
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York,  the  decisions  of  their  Supreme  Court  are 
revised  and  corrected  in  a  court  of  errors,  after 
which  the  record  is  returned  to  the  Supreme 
Court,  where  the  judgment  as  corrected  is  en- 
tered, and  where  the  record  remains.  In  this 
case  the  writ  of  error  was  received  by  the  court 
of  errors,  after  tlie  record  had  been  transmitted 
to  the  Supreme  Court,  whose  judgment  was 
affirmed. 

It  is  contended  that,  the  record  being  no  long- 
er in  the  court  of  last  resort  in  the  state,  can, 
by  no  process,  be  removed  into  this  court. 

The  Judiciary  act  allows  the  party  who  thinks 
himself  aggrieved  by  the  decision  of  any  infe- 
rior court,  five  years,  within  which  he  may  sue 
out  his  writ  of  error,  and  bring  his  cause  into 
this  court.  The  same  rule  applies  to  judg- 
ments and  decrees  of  a  state  court  in  cases  with- 
in the  jurisdiction  of  this  court.  As  the  con- 
stitutional jurisdiction  of  the  courts  of  the  Union 
cannot  be  affected  by  any  regulation  which  a 
state  may  make  of  its  own  judicial  svstem,  the 
only  inquiry  will  be,  whether  the  judiciary  act 
has  been  so  framed  as  to  embrace  this  case. 

The  words  of  the  act  are,  "that  a  final  judg- 
ment or  decree  in  any  suit  in  the  highest  court 
304*]  of  law  or  *equity  of  a  state  in  which  a 
decision  could  be  had,  where  is  drawn  in  ques- 
tion," &c.,  "may  be  re-examined  and  reversed 
or  affirmed  in  the  Supreme  Court  of  the  United 
States  upon  a  writ  of  error,  the  citation  being 
si^ed,"  &c.  The  act  does  not  prescribe  the 
tnbunal  to  which  the  writ  of  error  shall  be  di- 
rected. It  must  be  directed  either  to  that  tri- 
bunal which  can  execute  it;  to  that  in  which 
the  record  and  judgment  to  be  examined  are 
deposited,  or  to  that  whose  judgment  is  to  be 
examined,  although  from  its  structure  it  may 
have  been  render^  incapable  of  performing  the 
act  required  by  the  writ.  Since  the  law  requires 
a  thing  to  be  done,  and  gives  the  writ  of  error 
as  the  means  by  which  it  is  to  be  done,  without 
prescribing  in  this  particular  the  manner  in 
which  the  writ  is  to  be  used,  it  appeal's  to  the 
court  to  be  perfectly  clear  that  the  writ  must 
be  so  used  as  to  effect  the  object.  It  may  then 
be  directed  to  either  court  in  which  the  record 
and  iud^ent  on  which  it  is  to  act  may  be 
found.  The  judgment  to  be  examined  must  be 
that  of  the  highest  court  of  the  state  having 
cognizance  of  the  case,  but  the  record  of  that 
judgment  may  be  brought  from  any  court  in 
which  it  may  be'legally  deposited,  and  in  which 
it  may  be  found  by  the  writ. 

In  this  case,  the  writ  was  directed  to  the  court 
of  errors,  which,  having  parted  with  the  rec- 
ord, could  not  execute  it.  It  was  then  present- 
ed to  the  Supreme  Court;  but,  being  directed  to 
the  Court  of  Errors,  could  not  regularly  be  exe- 
cuted by  that  court.  In  this  state  of  things  the 
parties  consented  to  waive  all  objections  to  the 
305*]  *direction  of  the  writ,  and  to  con- 
sider the  record  as  properly  brought  up,  if,  in 
the  opinion  of  this  court,  it  would  oe  now  prop- 
erly brought  up  on  a  writ  of  error  directed  to 
the  Supreme  Court  of  New  York.  The  court 
being  of  opinion  that  this  may  be  done,  the  case 
stands  as  if  the  writ  of  error  had  been  properly 
directed. 

The  original  suit  was  brought  by  the  defend- 
ant in  error  against  the  plaintiffs  in  error  for  an 
alleged  trespass  for  taking  and  carrying  away, 
and  converting  to  their  own  use,  the  ship  Amer- 


ican Eagle,  and  her  appurtenances,  and  certain 
ballasts  and  articles  of  provisions,  <&c. ,  the  prop- 
erty of  the  defendant  in  error.  This  is  the  sub- 
stance of  the  declaration,  although  there  are 
some  differences  in  alleging  the  tort  in  the  dif- 
ferent counts.  The  original  defendants  plead- 
ed, in  the  first  place,  the  general  issue,  not 
guilty,  to  the  whole  declaration;  and  then  two 
special  pleas.  The  first  special  plea,  in  sub^ 
stance,  alleges,  that  the  said  ship  was  attempt- 
ed to  be  fitted  out  and  armed,  and  that  the  Iml- 
last  and  provisions  were  procured  for  the  equip- 
ment of  the  said  ship,  and  were  put  on  board  of 
the  said  ship  as  a  part  of  her  said  equipment, 
with  intent  that  the  said  ship  should  be  employ- 
ed in  the  service  of  a  foreign  state,  to  wit,  of 
that  part  of  the  island  of  St.  Domingo  which 
was  then  under  the  government  of  Petion.  to 
commit  hostilities  upon  the  subjects  of  another 
foreign  state,  with  which  the  United  States 
were  then  at  peace,  to  wit,  of  that  part  of  the 
Island  of  St.  Domingo  which  was  then  under 
the  government  of  Christophe,  contrary  to  the 
form  of  the  statute  in  *8uch  case  made  [*30^ 
and  provided;  and  that  the  original  defendants, 
by  virtue  of  the  power  and  authority,  and  in 
pursuance  of  the  instructions  and  directions  of 
the  President  of  the  United  States,  seized  the 
said  ship,  &c.,  as  forfeited  to  the  use  of  the 
United  States,  according  to  the  statute  afore- 
said, &c.  The  second  special  plea  is  like  the 
first,  except  that  it  does  not  state  that  the  ship 
was  seized  as  forfeited,  but  alleges  that  the  ship 
was  taken  possession  of.  and  detained,  under 
the  instructions  of  the  President  of  the  United 
States,  in  order  to  the  execution  of  the  prohi- 
bition and  penalties  of  the  act  in  such  case  made 
and  provided,  and  except  that  it  omits  the  al- 
legations under  the  videMeeU  in  the  first  plea» 
specifying  the  foreign  state  by  or  against  whom 
the  said  ship  was  to  be  employed.  To  these 
pleas  there  is  a  general  demurrer,  and  joinder 
in  denmrrer,  upon  which  the  state  coiut  gave 
judgment  in  favor  of  the  original  plaintiff.  Up- 
on the  trial  of  the  general  issue,  a  bill  of  excep- 
tions was  taken  to  the  opinion  of  the  court.  B^ 
that  bill  of  exceptions,  among  other  things,  it 
appears,  that  the  original  plaintiff,  at  the  trial, 
gave  in  evidence,  that  at  the  time  of  the  seizure 
the  ship  was  in  his  actual  full  and  peaceable 
possession :  that  the  ship;  upon  the  seizure,  had 
been  duly  libeled  for  the  alleged  offense  in  the 
District  Court  of  New  York ;  that  the  original 
plaintiff  appeared  and  duly  claimed  the  said 
ship;  and  upon  the  trial  she  was  duly  acquitted, 
and  ordered  to  be  restored  to  the  original  plaint- 
iff by  the  District  Court;  and  that  a  certificate 
of  reasonable  cause  for  the  seizure  of  the  said 
ship  hud  l)een  denied.  The  plaintiff  then  gave 
in  evidence,  *that  the  value  of  the  ship  [*307 
at  the  time  of  her  seizure  was  $100,000;  and 
that  the  said  Schenck  seized  and  took  pos- 
ses.sion  of  the  said  ship  by  the  written  directions 
of  the  said  Gelston;  but  no  other  proof  was  of- 
fered by  the  plaintiff,  at  that  time,  of  any 
rijs^ht  or  title  in  the  said  plaintiff  to  tlic  said 
ship;  and  here  the  original  plaintiff  rested  his 
cause.  The  original  defendants  then  insisted 
before  the  court,  that  the  said  several  matters^ 
so  produced  and  given  in  evidence  on  the  part 
of  the  original  plaintiff,  were  not  sufficient  to 
entitle  him  to  a  verdict,  and  prayed  the  court  .so 
to  pronounce,  and  to  nonsuit  the  plaintiff.  But 
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the  court  refused  the  application,  and  declared, 
that  the  said  several  matters  so  produced  and 
^ven  in  evidence  were  sufficient  lo  entitle  the 
plaintiff  to  a  verdict,  and  that  he  ought  not  to 
be  nonsuited.  To  which  opinion  the  original 
defendants  then  excepted;  and  the  original 
plaintiff  then  gave  in  evidence  that  he  pur- 
chased the  said  ship  of  James  Gillespie,  who  had 
purchased  her  of  John  R.  Livingston  and  Isaac 
Clason,  the  owners  thereof,  and  that  in  pursu- 
ance of  such  purchase,  the  said  Gillespie  had 
delivered  full  and  complete  possession  of  the 
said  ship,  &c.,  to  the  original  plaintiff,  before 
the  taking  thereof  by  the  original  defendants. 

The  original  defendants  (having  given  pre- 
vious notice  of  the  special  matter  of  defense  to 
be  given  in  evidence  on  the  trial  under  the  gen- 
eral issue,  according  to  the  laws  of  New  York,) 
offered  to  prove  and  give  in  evidence,  by  way 
of  defense  and  in  mitigation  of  damages,  the 
same  matter  of  forfeiture  alleged  in  their  first 
special  plea,  with  the  additional  fact  that 
o08*]  *the  said  (Jelston  was  collector,  and  the 
said  Schenck  was  surveyor  of  the  customs  of 
the  district  of  New  York,  and  as  such,  and  not 
otherwise,  made  the  seizure  of  the  ship,  &c. 
And  the  original  defendants  did,  thereupon, 
insist  that  the  said  several  matters,  so  offered 
to  be  proved  and  given  in  evidence,  ought  to 
be  admitted  in  justification  of  th«  trespass 
charged  against  the  defendants,  or  in  mitiga- 
tion of  the  damages  claimed  by  the  plaintiff, 
and  prayed  the  court  so  to  admit  it.  But  the 
counsel  for  the  plaintiff,  admitting  that  the  de- 
fendants had  not  been  influenced  by  any  mali- 
cious motive  in  making  the  said  seizure,  and 
that  they  had  not  acted  with  any  view  or  design 
of  oppressing  or  injuring  the  plaintiff,  the 
court  overruled  the  whole  of  the  said  evidence 
so  offered  to  be  proved  by  the  original  defend- 
ants, and  did  declare  it  to  be  inadmissible  in 
justification  of  the  trespass  charged  against  the 
defendants;  and  after  the  admission  so  made 
by  the  original  plaintiff's  counsel,  that  the  said 
evidence  ought  not  to  be  received  in  mitigation 
or  diminution  of  the  said  damages,  as  the  said 
admission  precluded  the  plaintiff  from  claiming 
any  dama^  by  way  of  punishment  or  smart- 
money,  and  that  after  such  admission  the  plaint- 
iff could  only  recover  the  damages  actually 
sustained,  and  with  that  direction  left  the 
cause  to  the  jury. 

From  this  summary  of  the  pleadings,  and 
of  the  facts  in  controversy  at  the  trial,  it  is 
apparent  that  this  court  has  appellate  juris- 
diction of  this  cause  only  so  far  as  is  drawn 
in  question  the  validity  of  an  authority  exer- 
cised under  the  United  States,  and  the  decision 
is  a^inst  the  validity  thereof,  and  so  far  as 
30d*]  *i8  drawn  in  question  the  construction 
of  some  clause  in  a  statute  of  the  United 
States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  exemption  specially  set  up 
or  claimed  by  the  original  defendants,  for  to 
such  questions  (so  far  as  respects  this  case)  the 
25th  section  of  the  judiciary  act  has  expressly 
restricted  our  examination.  Whether  such  a 
restriction  be  not  inconsistent  with  sound  pub- 
lic policv,  and  does  not  materially  impair  the 
rights  of  other  parties  as  well  as  of  the  United 
States,  is  an  inquiry  deserving  of  the  most 
serious  attention  of  the  legislature.  We  have 
nothing  to  do  but  to  expound  the  law  as  we 
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find  it;  the  defects  of  the  system  must  be 
remedied  by  another  department  of  the  gov- 
ernment. 

The  cause  will  be  first  considered  in  refer- 
ence to  the  bill  of  exceptions.  In  respect  to  the 
proof  of  the  original  plaintiff's  cause  of  action, 
and  the  opinion  of  the  court  that  such  proof 
was  sufficient  to  entitle  him  to  a  verdict,  no 
error  has  been  shown  upon  the  argument;  and 
certainly  none  is  perceived  by  this  court.  If, 
however,  there  were  any  error  in  that  opinion, 
we  could  not  re-examine  it,  for  it  is  not  within 
the  purview  of  the  statute.  It  does  not  draw 
in  question  any  authority  exercised  under  the 
United  States,  nor  the  construction  of  any  stat- 
ute of  the  United  States. 

In  respect  to  the  rejection  of  the  evidence 
offered  by  the  original  defendants  to  prove  the 
forfeiture,  and  their  right  of  seizure,  there  can 
be  no  doubt  that  this  court  has  appellate  juris- 
diction, if  by  law  that  evidence  ought  to  have 
been  admitted  in  justification  of  the  tres- 
pass charged  on  the  original  defendants;  for 
*it  involves  the  construction  of  a  statute  [*310 
of,  and  an  authority  derived  from,  and  exercised 
under,  the  United  States. 

In  order  to  establish  the  admissibility  of  the 
evidence  offered  by  the  defendants,  it  is  neces- 
sary for  them  to  sustain  the  affirmative  of 
the  following  propositions.  1.  That  a  forfeit- 
ure had  been  actually  incurred  under  the  statute 
of  1794,  ch.  50.  2.  That  it  was  competent  for 
a  state  court,  of  common  law  to  entertain  and 
decide  the  question  of  forfeitures.  3.  That 
the  sentence  of  equittal  in  the  District  Court 
was  not  conclusive  upon  the  Question  of  for- 
feiture ;  and,  4.  That  the  defendants,  as  officers 
of  the  customs,  had  a  right  to  make  the  seizure. 

Upon  the  last  point,  there  does  not  seem  to 
be  inuch  more  room  for  doubt.  At  common 
law,  any  person  may,  at  his  peril,  seize  for  a  for- 
feiture to  the  government;  and  if  the  govern- 
ment adopt  his  seizure,  and  the  property  is 
condemned,  he  will  be  completely  justified;  and 
it  is  not  necessary  to  sustain  the  seizul-e  or  justify 
the  condemnation,  that  the  party  seizing  shall 
be  entitled  to  any  part  of  the  forfeiture.  (Hale 
on  the  Customs,  Harg.  Tracts.  227;  i&;tf  v.  Roe, 
Hardr.  R.,  186;  Maiden  \.  BartleU,  Park.  R., 
105;  though  Uorne  v.  Boozey,  2Str.,  952,  seems 
contra.)  And  if  the  party  be  entitled  to  any 
part  of  the  forfeiture  (as  the  informer  under 
the  statute  of  1794,  ch.  50,  is  by  the  express 
provision  of  the  law),  there  can  be  no  doubt 
that  he  is  entitled  in  that  character  to  seize; 
(Roberts  V.  Witherheud,  12  Mod.,  92.)  In  the 
absence  of  all  positive  authority,  it  might  be 
proper  to  resort  to  these  principles,  in  aid  of 
*the  manifest  purposes  of  the  law.  But  [*31 1 
there  are  express  statutable  provisions,  which 
directly  apply  to  the  present  case.  The  act  of 
the  2d  of  March,  1799,  ch.  12$,  s.  70,  makes  it 
the  duty  of  the  several  officers  of  the  customs, 
to  make  seizure  of  all  vessels  and  goods  liable 
to  seizure  by  virtue  of  any  act  of  the  United 
States  respecting  the  revenue;  and  assuming 
the  statute  of  1794,  ch.  60,  not  to  be  a  revenue 
law  within  the  meaning  of  this  clause,  still  the 
case  falls  within  the  broader  language  of  the 
act  of  the  18th  of  February,  1793,  ch.  8,  s.  27, 
whicli  authorizes  the  officers  of  the  revenue  to 
make  seizure  of  any  ship  or  goods,  where  any 
breach  of  the  laws  of  the  United  States  has 
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been  committed.  Upon  the  general  principle, 
then,  which  has  been  above  stated  and  upon 
the  express  enactment  of  the  statute,  the  de- 
fandants,  supposing  there  to  have  been  an  actual 
forfeiture,  might  justify  themselves  in  the  seiz- 
ure. There  is  this  strong  additional  reason  in 
support  of  the  position,  that  the  forfeiture  must 
be  deemed  to  attach  at  the  moment  of  the  com- 
mission of  the  offense,  and,  consequently,  from 
that  moment,  the  title  of  the  plaintiff  would  be 
completely  devested,  so  that  he  could  maintain 
no  action  for  the  subsequent  seizure.  This  is 
the  doctrine  of  the  English  courts,  and  it  has 
been  recognized  and  enforced  in  this  court, 
upon  very  solemn  argument.  ( United  States  v. 
1960  Bags  of  Ooffe^.,  8  Cranch,  898;  The  Mars, 
8Cranch,  417;  Roberts  v.  WUherhead,  12  Mod., 
92;  Salk.,  228;  Wilkirts  v.  Despard,  5  T.  R., 
112.) 

In  the  next  place,  can  a  state  court  of  common 
law  entertain  and  decide  the  question  of  for- 
312*]  feiture  *in  this  case.  This  is  a  question 
of  vast  practical  importance;  but  in  our  judg- 
ment, of  no  intrinsic  legal  difficulty.  By  the 
constitution,  the  judicial  power  of  the  United 
States  extends  to  all  cases  of  law  and  equity 
arising  under  the  constitution,  laws,  and  trea- 
ties of  the  United  States,  and  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  and  by 
the  judiciary  act  of  1789,  ch.  20,  s.  9,  the  dis- 
trict courts  are  invested  with  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  and  of  all  seizures  on 
land  and  water,  and  of  all  suits  for  penalties 
and  forfeitures  incurred  under  the  laws  of  the 
United  States.  This  is  a  seizure  for  a  forfeit- 
ure under  the  laws  of  the  United  States,  and, 
consequently,  the  right  to  decide  upon  the 
same,  by  the  very  terms  of  the  statute,  exclu- 
sively belongs  to  Uie  proper  court  of  the  United 
States;  and  it  depends  upon  its  final  decree, 
proceeding  in  rem,  whether  the  seizure  is  to  be 
adjudged  rightful  or  tortious.  If  a  sentence  of 
condemnation  be  pronounced,  it  is  conclusive, 
that  a  forfeiture  is  incurred ;  if  a  sentence  of 
acquittal,  it  is  equally  conclusive  against  the 
forfeiture;  and  in  either  case,  the  question  can- 
not be  litigated  in  another  forum.  This  was 
the  doctrine  asserted  by  this  court,  in  the  case 
of  Hlocum  V.  Mayberry  (2  Wheat.  R.,  1),  after 
very  deliberate  consideration,  and  to  that  doc- 
trine we  unanimously  adhere. 

The  reasonableness  of  this  doctrine  results 
from  the  very  nature  of  proceedings  in  rem. 
All  persons  having  an  interest  in  the  subject- 
matter,  whether  as  seizing  officers  or  informers, 
or  claimants,  are  parties  or  may  be  parties  to 
313*]  such  suits,  so  far  as  their  interest  *ex- 
tends.  The  decree  of  the  court  acts  upon  the 
thing  in  controversy,  and  settles  the  title  of  the 
property  itself,  the  right  of  seizure,  and  the 
question  of  forfeiture.  If  its  decree  were  not 
binding  upon  all  the  world  upon  the  points 
which  it  professes  to  decide,  the  consequences 
would  be  most  mischievous  to  the  public.  In 
case  of  condemnation,  no  good  title  to  the  prop- 
erty could  be  conveyed,  and  no  justification  of 
the  seizure  could  be  as8c»rted  under  its  protec- 
tion. In  case  of  acquittal,  a  new  seizure  might 
be  made  by  any  other  persons  toties  gtioties  for 
the  same  offense,  and  the  claimant  be  loaded 
with  ruinous  costs  and  expenses.  This  reasoning 
applies  to  the  decree  of  a  court  having  compe- 
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tent  jurisdiction  of  the  cause,  although  it  may 
not  be  exclusive.  But  it  applies  with  greater 
force  to  a  court  of  exclusive  jurisdiction :  since 
an  attempt  to  re-examine  its  decree,  or  denv  ita 
conclasiveness,  is  a  manifest  violation  of  it» 
exclusive  authority.  It  is  doing  that  indirectly 
which  the  law  itaelf  prohibits  to  be  done  di- 
rectly. It  is,  in  effect,  impeaching  collaterally » 
a  sentence  which  the  law  has  pronounced  to  be 
valid  until  vacated  or  reversed  on  appeal  l)y  a 
superior  tribunal. 

The  argument  against  this  doctrine,  which 
has  been  urged  at  the  bar,  is,  that  an  action  of 
trespass  will,  in  case  of  a  seizure,  lie  in  a  state 
court  of  common  law,  and  therefore  the  de- 
fendant must  have  a  right  to  protect  himself 
by  pleading  the  fact  of  forfeiture  in  his  de- 
fense. But  at  what  time  and  under  what  cir- 
cumstances  will  an  action  of  trespass  lie?  If 
the  action  be  commenced  while  the  proceedings 
ifi  rem  for  the  supposed  forfeiture  are  pendins^ 
in  the  *proper  court  of  the  United  [*314 
States,  it  is  commenced  too  soon;  for  until  a 
final  decree,  it  cannot  be  ascertained  whether 
it  be  a  trespass  or  not,  since  that  decree  can 
alone  decide  whether  the  taking  be  rightful  or 
tortious.  The  pendency  of  the  suit  in  rem 
would  be  a  good  plea  in  abatement,  or  a  tem- 
porary bar  of  the  action,  for  it  would  establish 
that  no  good  cause  of  action  then  existed.  If 
the  action  be  commenced  after  a  decree  of  con- 
demnation, or  after  an  acquittal,  and  there  be 
a  certificate  of  reasonable  cause  of  seizure, then 
in  the  former  case  by  the  general  law.  and  in 
the  latter  case  by  the  special  enactment  of  the 
statute  of  the  25th  of  April,  1810,  ch.  64,  s.  1, 
the  decree  and  certificate  are  each  good  bars  to 
the  action.  But  if  there  be  a  decree  of  acquit- 
tal and  a  denial  of  such  certificate,  then  the 
seizure  is  established  conclusively  to  be  tortious, 
and  the  party  is  entitled  to  his  full  damages  for 
the  injury. 

The  cases  also  of  Wilkins  v.  Despard  (5  T.  R.. 
112).  SLudlioberis  v.  Witherhead  (12  Mod..  92; 
Salk.,  828),  have  been  relied  on  to  show  that  a 
court  of  common  law  may  entertain  the  ques- 
tion of  forfeiture,  notwithstanding  the  exclusive 
jurisdiction  of  the  exchequer  in  rein.  But 
these  cases  do  not  sustain  the  argument.  They 
were  both  founded  on  the  act  of  navigation  (13 
Car.,  2,  ch.  18,  s.  1),  which,  amon^ other  things, 
enacts  that  one-third  of  the  forfeiture  shall  go 
to  him  "who  shall  seize,  infoim,  or  sue  for  the 
same  in  any  court  of  record."  So  that  it  is  ap- 
parent that  in  respect  to  forfeitures  under  thia 
statute,  the  exchequer  had  not  an  exclusive  ju- 
risdiction, but  that  the  other  courts  of  common 
law  had  *at  least  a  concurrent  jurisdic-  [*3l4S 
tion.  And  if  these  cases  did  not  admit  of  this 
obvious  distinction,  certainly  they  could  not  be 
admitted  to  govern  this  court  in  ascertaining  a 
jurisdiction  vested  by  the  constitution  and  laws 
of  the  United  States  exclusively  in  their  own 
courts. 

It  is,  therefore,  clearly  our  opinion,  that  a 
state  court  has  no  legal  authority  to  entertain 
the  question  of  forfeiture  in  this  case,  and  that 
it  exclusively  belonged  to  the  cognizance  of  the 
proper  court  of  the  United  Stat^.  Indeed,  no 
principle  of  general  law  seems  better  settled 
than  that  the  decision  of  a  court  of  a  peculiar 
and  exclusive  jurisdiction  must  be  completely 
binding   upon  the  judgment  of  every  other 
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court,  in  which  the  same  subject-matter  comes 
incidently  in  controversy.  It  is  familiarly 
known  in  its  application  to  the  sentences  of  ec- 
clesiastical courts,  in  the  probate  of  wills  and 
granting  of  administrations  of  personal  estate; 
to  the  sentences  of  prize  courts  m  all  matters  of 
prize  jurisdiction ;  and  to  the  sentences  of  courts 
of  admiralty  and  other  courts  acting  in  rem, 
either  to  enforce  forfeitures  or  to  decide  civil 
rights. 

In  the  preceding  discussion,  we  have  been 
unavoidably  led  to  consider  and  affirm  the  con- 
clusiveness of  the  sentence  of  a  court  of  compe- 
tent jurisdiction  proceeding  in  rem  as  to  the 
question  of  forfeiture;  and  a  fitrUori  to  affirm 
it  in  a  case  where  there  is  an  exclusive  jurisdic- 
tion. In  cases  of  condemnation  the  authorities 
are  so  distinct  and  pointed  that  it  would,  after 
the  very  learned  discussions  in  the  state  courts, 
be  a  waste  of  time  to  examine  them  at  large. 
Nothing  can  be  better  settled  than  that  a  sen- 
316*]  tence  of  condcnmation  *is,  in  an  action 
of  trespass  for  the  property  seized,  conclusive 
evidence  against  the  title  of  the  plaintiff.  (See 
Harg.  Tracts,  467,  and  cases  there  cited; 
Thomas  v.  Withers,  cited  by  Buller,  ./.,  in 
\mkins  V.  Beapard,  5  T.  R.,  112,  117;  ^Scott 
V.  Shearman,  2  W.  Bl.,  977;  Henshaw  v. 
Pleanance,  2  W.  Black.,  1174;  Gever  v.  Aquiiar, 
7  T.  R. .  681 ,  and  case  cited  by  Lord  Kenyon ; 
Id.,  696;  MedoiCH  v.  Dutches  of  Kingstan, 
Ambler*8  Rep.,  756;  2  Evans's  Pothier  on  Obli- 
gations, 846  to  367.) 

A  distinction,  however,  has  been  taken  and 
attempted  to  be  sustained  at  the  bar.  between 
the  effect  of  a  sentence  of  condemnation  and  of 
a  sentence  of  acquittal.  It  is  admitted  that  the 
former  is  conclusive;  but  it  is  said  that  it  is 
otherwise  as  to  the  latter,  for  it  ascertains  no 
fact.  It  is  certainly  incumbent  on  the  party 
who  asserts  such  a  distinction  to  prove  its  ex- 
istence by  direct  authorities,  or  inductions  from 
known  and  admitted  principles.  In  the  Dutch- 
ess of  Kingston's  case  (11  State  Trials. 261 ;  Run- 
nington  Eject..  364;  Hale.  Hist.  Com.  Law  by 
Runnington,  note,  p.  39.  &c.).  Lord  Chief  Jus- 
tice DeGrey  declares  that  the  rule  of  evidence 
must  be,  as  it  is  often  declared  to  be,  recipro- 
cal; and  that  in  all  Ciises  in  \^hich  the  sentences 
favorable  to  the  party  are  to  be  admitted  as 
conclusive  evidence  for  him.  the  sentences,  if 
unfavorable,  are,  in  like  manner,  conclusive 
evidence  against  him.  This  is  the  lansjuaj^e  of 
very  high  authority, since  it  is  the  united  opinion 
of  all  the  judges  of  England :  and  though  de- 
livered in  terms  applicable  strictly  to  a  criminal 
317*1  suit,  must  be  *deemed  equally  to  apply 
to  civil  suits  and  sentences.  And  upon  princi- 
ple, where  is  there  to  be  found  a  substantial 
di^ereoce  between  a  sentence  of  condemnation 
and  of  acquittal  in  rem?  If  the  former  ascer- 
tains and  nxes  the  forfeiture,  and,  therefore,  is 
conclusive,  the  latter  no  less  ascertains  that 
there  is  no  forfeiture,  and,  therefore,  restores 
the  property  to  the  claimant.  It  cannot  be  pre- 
tended that  a  new  seizure  might,  after  an  ac- 
quittal, be  made  for  the  same  supposed  offense ; 
or  if  made,  that  the  former  sentence  would  not, 
as  evidence,  be  conclusive,  and,  as  a  bar,  be 
peremptory  against  the  second  suit  in  rein. 
And  if  conclusive  either  way,  it  must  be  be- 
cau.se  the  accjuittal  ascertains  the  fact  that  there 
was  no  forfeitim?.     And  if  the  fact  be  found, 
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it  is  strange  that  it  cannot  be  evidence  for  the 
party  if  found  one  wav,  and  yet  can  be  evi- 
dence against  him  if  found  another  way.  If 
such  were  the  rule,  it  would  be  a  perfect  anoma- 
ly in  the  law,  and  utterly  subversive  of  the 
first  principles  of  reciprocal  justice.  The  only 
authority  relied  on  for  this  purpose  is  a  dictum 
in  Buller's  Ni»i  Priun,  245,  where  it  is  said  that 
though  a  conviction  in  a  court  of  criminal  ju- 
risdiction be  conclusive  evidence  of  the  fact,  if 
it  afterwards  come  collaterally  in  controversy 
in  a  court  of  civil  jurisdiction ;  yet  an  acouittal 
in  such  court  is  no  proof  of  the  reverse,  for  an 
acquittal  ascertains  no  fact  as  a  conviction  does. 
The  case  relied  on  to  support  this .  dictum  (3 
Mod.,  164),  contains  nothing  which  lends  any 
countenance  to  it.  (Peake*s  Evid.  8d  ed.,  p. 
47,  48.)  But  assuming  it  to  be  good  law  in  re- 
spect to  criminal  suits,  it  has  ^nothing  [*31S 
to  do  with  proceedings  in  rem.  Where  prop- 
erty is  seized  and  libeled  as  forfeited  to  the 
government,  the  sole  object  of  the  suit  is  to  as- 
certain whether  the  seizure  be  rightful,  and  the 
forfeiture  incurred  or  not.  The  decree  of  the 
court,  in  such  case,  acts  upon  the  thing  itself, 
and  binds  the  interests  of  all  the  world,  whether 
any  party  actually  appears  or  not.  If  it  is  con- 
demned, the  title  of  the  property  is  completely 
chauj^ed,  and  the  new  title  acquired  by  the 
forfeiture  travels  with  the  thing  in  all  its  fu- 
ture progress.  If,  on  the  other  hand,  it  is  ac- 
quitted, the  taint  of  forfeiture  is  completely  re- 
moved, and  cannot  be  re-annexed  to  it.  The 
original  owner  stands  upon  his  title  discharged 
of  any  latent  claims,  with  which  the  supposed 
forfeiture  may  have  previously  infected  it.  A 
sentence  of  acquittal  in  rem  does,  therefore, 
ascertain  a  fact,  as  much  as  a  sentence  of  con- 
demnation ;  it  ascertains  and  fixes  the  fact  that 
the  property  is  not  liable  to  the  asserted  claim 
of  forfeiture.  It  should  therefore  l)e  conclusive 
upon  all  the  world  of  the  non-existence  of  the 
title  of  forfeiture,  for  the  same  reason  that  a 
sentence  of  condemnation  is  conclusive  of  the 
existence  of  the  title  of  forfeiture.  It  would 
be  strange,  indeed,  if,  when  the  forfeiture  ear 
direct/)  could  not  be  enforced  against  the  thing, 
but  by  an  acquittal  was  complet^ely  purgwi 
away,  that  indirectly  the  forfeiture  might  be 
enforced  through  the  seizing  officer;  and  that 
he  should  be  at  liberty  to  assert  a  title  for  the 
government,  which  is"  judicially  abandoned  by, 
or  conclusively  established  against,  the  govern- 
ment itself. 

Wne  argument  farther  has  been  urged  [*3 1^ 
at  the  bar  on  this  point,  which  deserves  notice. 
It  is,  that  the  sentence  of  acquittal  ought  not 
to  be  conclusive  upon  the  original  defendants, 
because  they  were  not  parties  to  that  suit.  This 
argument  addresses  itself  equally  to  a  sentence 
of  condemnation;  and  yet  in  such  case  the  sen- 
tence would  have  been  conclusive  evidence  in 
favor  of  the  defendants.  The  reason,  however, 
of  this  rule,  is  to  be  found  in  the  nature  of  pro- 
ceedings in  rem.  To  such  proceedings  all  per- 
sons having  an  interest  or  title  in  the  subject- 
matter  are,  as  we  have  already  stated,  in  law, 
deemed  parties;  and  the  decree  of  the  court  is 
conclusive  upon  all  interests  and  titles  in  con- 
troversy before  it.  The  title  of  forfeiture  is 
necessarily  in  controversy  in  a  suit  to  establish 
that  forfeiture;  and, therefore, all  persons  ha\nng 
a  right  or  interest  in  establishing  it  (as  the  seiz- 
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ing  officer  has)  are,  in  legal  contemplation,  par- 
ties to  the  suit.  It  is  a  great  mistake  to  consid- 
er the  seizing  officer  as  a  mere  stranger  to  the 
suit.  He  virtually  identifies  himself  with  the 
government  itself,  whose  agent  he  is,  from  the 
moment  of  the  seizure  up  to  the  termination  of 
the  suit.  His  own  will  is  bound  up  in  the  acts 
-of  the  government  in  reference  to  the  suit.  For 
some  purposes,  as  for  instance  to  procure  a  de- 
cree of  distribution  after  condemnation  where 
he  is  entitled  to  share  in  the  forfeiture,  or  to 
•obtain  a  certificate  of  reasonable  cause  of  seiz- 
ure after  an  acquittal,  he  may  make  himself  a 
direct  party  to  the  suit,  and  in  all  other  cases 
he  is  deemed  to  be  present  and  represented  by 
the  government  itself.  By  the  very  act  of  seiz 
320*]  ure  he  agrees  to  become  a  party  to  *the 
suit  under  the  government;  for  in  no  other 
manner  can  he  show  an  authority  to  make  the 
seizure,  or  to  enforce  the  forfeiture.  If  the 
government  refuse  to  adopt  his  acts  or  waive 
the  forfeiture,  there  is  an  end  to  his  claim;  he 
-cannot  proceed  to  enforce  that  which  the  gov- 
ernment repudiates.  In  legal  propriety,  there- 
fore, he  cannot  be  deemed  a  stranger  to  the 
decree  in  rem;  he  is  at  all  events  a  privy,  and 
as  such  must  be  bound  by  a  sentence  'which 
.ascertains  the  seizure  to  be  tortious.  But  if  he 
were  a  mere  stranger,  he  would  still  be  bound 
by  such  sentence,  because  the  decree  of  a  court 
of  competent  jurisdiction  in  rem  is,  as  to  the 
points  directly  in  judgment,  conclusive  upon 
the  whole  world. 

Upon  principle,  therefore,  we  are  of  opinion 
that  the  sentence  of  acquittal  in  this  case,  with 
a  denial  of  a  certificate  of  a  reasonable  cause  of 
seizure,  was  conclusive  evidence  that  no  for- 
feiture was  incurred,  and  that  the  seizure  was 
tortious;  and  that  these  questions  cannot  again 
be  litigated  in  any  other  forum.  And  if  the 
point  had  never  been  decided,  we  should,  from 
its  reasonableness  and  known  analogy  to  other 
proceedings,  have  had  entire  confidence  in  the 
correctness  of  the  doctrine.  But  there  are  au- 
thorities directly  in  point  which  have  never  been 
overruled,  nor,  as  far  as  we  know,  ever  been 
brought  judicially  into  doubt.  Above  a  century 
ago  it  was  decided  by  Mr.  Baron  Price  (12  Vin., 
Abrid.  A.  B.  22,  p.  95),  that  an  acquittal  in  the 
exchequer  was  conclusive  evidence  of  the  ille- 
gality of  the  seizure,  and  he  refused  in  that 
case  (which  was  trover  for  the  goods  seized)  to 
321*]  let  the  parties  in  ♦to  contest  the  fact 
over  again.  This  case  was  cited  as  undoubted 
law  by  Mr.  Justice  Blackstone,  in  his  elaborate 
opinion  in  Scott  y.  Shearm^m  (2  W.  Bl,  977); 
and  the  doctrine  was  fully  recognized  by  the 
court,  and  particularly  by  Lord  Kenyon,  in 
(Jooke  V.  8Ju>U  (6  T.  R. ,  25/5),  although  that  cause 
finally  went  off  upon  another  point.  In  all  the 
cases  which  have  been  decided  on  this  subject, 
no  distinction  has  ever  been  taken  between  a 
condemnation  and  an  acquittal  in  rem,  and  the 
manner  in  which  these  cases  have  been  cited  by 
the  court,  obviously  show  that  no  such  distinc- 
tion was  ever  in  their  contemplation.  If  to  these 
decisions  we  add  the  pointed  language  of  Lord 
Chief  Justice  DeGrey,  in  the  Dutchess  of  King- 
ston's case  (11  8tat€  Trials,  218,  &c.),  "that the 
rule  of  evidence  must  be,  as  it  is  often  declared 
to  be,  reciprocal."  The  declaration  of  Lord 
Kenyon,  in  Geyer  v.  AguiUtr  (7  T.  R.  681, 696), 
that  where  there  has  been  a  proceeding  in  the 
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exchequer,  and  a  judgment  in  rem,  as  long  as 
that  judgment  remains  in  force  it  is  obligatorv 
upon  the  parties  who  have  civil  rights  depend- 
ing on  the  same  question;"  and  the  general 
rule  laid  down  by  Lord  Apsley  (Meadott$  v. 
Dutches  of  Kingston,  Amb.  Rep.,  756).   that 
where  a  matter  comes  to  be  tried  in  ''a  collat- 
eral way,  the  decree  of  a  court  having  compe- 
tent jurisdiction  shall  be  received  as  conclusive 
evidence  of  the  matter,"  ex  direeto  determined, 
there  seems  a  weight  of  authority  determined 
in  favor  of  the  doctrine,  which  it  is  very  diffi- 
cult to  resist.    We  may  add,  that  in   a  recent 
case,  which  was  not  cited  in  the  argument  ( The 
Bennei,  1  Dodson's  Rep.,   175,  180),  where  a 
ship  had  been  captured  *as  prize,  as  [*322 
being  engaged  in  an  illegal  voyage,  and  acquit- 
ted by  the  sentence  of  a  vice-admiralty  court. 
Sir  W.  Scott  held,  that  by  such  sentence  of  a 
competent  tribunal,  the  question  had  become 
res  a4judieata,  and  might  be  opposed  with  suc- 
cess as  a  bar  to  any  inquiry  into  the  same  facts 
upon  a  second  capture  during  the  same  voyage. 
Yet  here  the  parties,  who  were  captors,  were 
different;  and  the  ar^ment  might  have  been 
urged  that  the  acquittal  ascertained  no  fact. 
The   learned  judge,  however,  considered  the 
acquittal  conclusive  proof  against  the  illegality 
of  the  voyage,  and  that  all  the  world  were 
bound  by  Ihe  sentence  of  acquittal  m  rem.  And 
the  same  doctrine  was  held  by  Buller,  J. ,  in  his 
very    learned   opinion   in   I^   Caux  v.    Eden 
(Doug.  Rep.,  694,  611,  612.)» 

♦This  view  of  the  case  would  be  con-  [*323 
elusive  against  the  admission  of  the  evidence 
offered  by  the  original  defendants  at  the  trial, 
as  a  justification  of  the  asserted  trespass.  But 
the  other  point  which  has  been  stated,  and 
which  involves  the  construction  of  the  act  of 
1794,  ch.  50,  s.  8,  is  not  less  decisive  against 
the  defendants.  That  act  inflicts  a  forfeiture 
of  the  ship,  &c. ,  in  ca^es  where  she  is  fitted  out 
and  armed,  or  attempted  or  procured  to  be  fitted 
out  and  armed,  with  the  intent  to  be  employed 
"  in  the  service  of  any  foreign  prince  or  state, 
to  cruise  or  commit  hostilities  upon  the  subjects, 
citizens  or  property  of  another  foreign  prince 
or  state  with  whom  the  United  States  are  at 


1.— In  a  recent  case,  in  the  Court  of  Excheouer  In 
Engrland.  it  has  been  determined  that  a  judicial  ssale 
of  a  vossol  found  at  sea  and  bi'ou^ht  int4>  port  as 
derelict,  under  an  ortler  of  the  Instance  Court  of 
Admiralty,  on  the  part  of  the  salvors  and  claimant 
(without  fraud  and  collusion),  is  available  a^Rrainst 
the  crown's  ritfht  of  seizure  for  a  previous  lorfeit>- 
ure  incurred  by  the  ship  ha^ing^  been  i^uilty  of  a 
forfeitable  offense  agrainst  the  revenue  laws;  al- 
though the  crown  was  not  a  party  to  the  proceeding* 
in  the  Admiralty  Court,  other  than  by  the  kind's 
Procurator-General  claiminj^  the  vessel  as  a  droit 
of  admiralty  ;  and  although  no  decision  of  droit  or 
no  droit  wa^  pronounced,  and  the  sale  took  plarie 

gendentc  lite  under  an  iuterlocutory  order.  It  was 
eld  that  the  crown  should  have  claimed  before  the 
court,  either  as  agrainst  the  ship  in  the  first  instance, 
or  subsequently  aifainst  the  proceeds  of  the  sale, 
which  were  paid  into  the  reiristry  to  answer  claims 
under  the  order  of  sale,  or  have  moved  a  prohibi- 
tion. That  the  warrant  for  arresting  the  ship  bj- 
the  admiralty,  and  the  process  of  citation,  wa"  no- 
tice to  all  the  world  of  the  subsequent  proceed  lass. 
And  that  in  pleading  such  sale,  in  defence  to  an  in- 
formation in  the  Bxehequer,  the  facts  i«hould  be 
put  specially  on  the  record,  so  that  the  Attorney- 
General  might  demur  to,  or  traverse  them.  The 
Attorney-General  v.  Norstedt  (claiming  the  ship 
Triton),  3  Price's  Exchequer  Kep.  97.  See  Wyiiue*< 
History  of  the  Life  of  Sir  Leoline  Jenkins,  Vol.  II.. 
p.7(K. 
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peace."    The  evidence  offered  and  rejected, 
was  to  prove  that  the  ship  was  attempted  to  be 
fitted  out  and  armed,  and  was  fitted  out  and 
armed,  with  intent  that  she  should  be  employed 
ID  the  service  of  that  part  of  the  Island  of  St. 
Domingo  which  was  then  under  the  ^vernment 
of  Petion,  to  cruise  and  commit  hostilities,  upon 
the  subjects,  citizens  and  property  of  that  part  of 
the  Isliuid  of  St.  Domingo  which  was  then  un- 
324*]  der  the  government  of  Christophe.  *No 
evidence  was  offered  to  prove   that  either  of 
these  governments  was  recognized  by  the  gov- 
ernment of  the  United  States,  or  of  France, 
"  as  a  foreign  prince  or  states ; "  and  if  the  court 
was  bound  to  admit  the  evidence,  as  it  stood, 
without  this  additional  proof,  it  must  have  been 
upon  the  ground  that  it  was  bound  to  take 
judicial  notice  of  the  relations  of  the  country 
with  foreign  states,  and  to  decide  affirmatively, 
that  Petion  and  Christophe  were  foreign  princes 
within  the  purview  of  the  statute.   No  doctrine 
is  better  established  than  that  it  belongs  exclu- 
sively to  governments  to  recognize  new  states 
in  the  revolutions  wliich  may  occur  in  the 
world;    and  until  such  recognition,  either  by 
our  own  government,   or  the  government  to 
which  the  new  state  belonged,  courts  of  justice 
are  bound  to  consider  the  ancient  state  of  things 
as  remaining  unaltered.     This  was  expressTf 
held  by  this  court  in  the  case  of  Hoife  v.  Himefy 
<4  Cranch,  241),  and  to  that  decision  on  this 
point  we  adhere.     And  the  same  doctrine  is 
clearly  sustained  by  the  judgment  of  foreign 
tribunals.      (Th^  Manilla,  1  Edwards,  R.,i. ; 
The  VUy  of  Berne  v.  The  Bank  of  England,  9 
Ve.s.,  347;  IMdewy.  Bank  of  England,  lOVes., 
3o3;  11  Ves.,  288.)    If,  therefore,  this  were  a 
fact  proper  for  the  consideration  of  a  jury,  and 
10  be  proved  in  pain,  the  court  below  were  not 
bound  to  admit  the  other  evidence,  unless  this 
fact  was  proved  in  aid  of  that  evidence,  for 
without  it  no  forfeiture  could  be  incurred.    If, 
on  the  other  hand,  this  was  matter,  of  fact,  of 
which  the  court  were  bound  judicially  to  take 
coCTiizance,  then  the  court  were  right  in  reject- 
325*]  ing  the  evidence,  for  as  *far  as  we  have 
knowledge,  neither  the  government  of  Petion 
nor  Christophe  have  ever  been  recognized  as  a 
foreign  state,  by  the  government  of  the  United 
States,  or  of  France. 

In  every  view,  therefore,  of  this  case,  the 
state  court  were  right  in  rejecting  the  evidence, 
so  far  as  it  was  offered  in  justification.  Was  it, 
then,admissable  in  mitigation  of  damages?  Upon 
this  point  we  really  do  not  entertain  the  slightest 
doubt.  The  evidence  had  no  legal  tendency  to 
.<how  that  any  forfeiture  had  been  incurred,  and 
upon  the  proof  already  in  the  cause,  the  seizure 
was  established  to  be  tortious.  The  plaintiff  ad- 
mitted that  the  defendants  had  act«d  without 
malioe.or  an  intention  of  oppression.  Under  such 
ctrcamstances,  he  waived  any  claim  for  vindic- 
tive damages,  and  the  state  court  very  properly 
directed  the  jury,  that  the  plaintiff  could  only 
recover  the  actual  damages  sustained  b^  him. 
And  io  no  possible  shape,  consistently  with  the 
rules  of  law,  could  the  evidence  diminish  the 
right  of  the  plaintiff  to  recover  his  actual  dam- 
ages. We  have  taken  notice  of  this  point  the 
more  readily  because  it  was  pressed  at  the  bar 
with  considerable  earnestness.  But  in  strict- 
ness of  law,  the  point  is  not  subject  to  our  re- 
virion.     We  have  no  right  on  a  writ  of  error 
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from  a  state  court,  under  the  act  of  .Congress, 
to  inquire  into  the  legal  correctness  of  the  rule 
by  which  the  damages  were  ascertained  and  as- 
sessed. There  is  no  law  of  the  United  States 
which  interferes  with,  or  touches,  the  question 
of  damages.  It  is  a'  question  depending  alto- 
gether upon  the  common  law;  *and  [*320 
the  act  of  Congress  has  expressly  precluded  us 
from  a  consideration  of  such  a  Question. 
Whether  such  a  restriction  can  be  aefended 
upon  public  policy,  or  principle,  may  well  ad- 
mit of  most  serious  doubts. 

We  may  now  pass  to  the  consideration  of  the 
second  plea,  which  asserts,  as  a  defense,  a  seiz- 
ure under  the  laws  of  the  United  States,  by  the 
express  instruction  of  the  President,  for  a  sup- 
posed forfeiture  in  rem,  and  attempts  to  put  in 
issue  the  question  whether  such  forfeiture  was 
incurred  or  not.  If  this  plea  was  well  pleaded, 
then  a  question  may  properly  be  said  to  arise 
within  the  meaning  of  the  25th  section  of  the 
judiciary  act,  and  as  the  state  court  decided 
against  the  right  and  authority  set  up  thereon, 
the  decision  is  re-examinable  in  this  court.  Sev- 
eral objections  have  been  urged  at  the  bar 
aipinst  the  sufficiency  of  this  plea  upon  tech- 
mcal  grounds;  and  if  these  objections  are  well 
founded,  then  it  may  be  admitted  that  the 
court  below  may  have  given  judgment  on  these 
special  grounds,  and  not  have  decided  against 
the  right  and  authority  set  up  under  the  United 
States.  In  the  first  place,  it  is  argued,  that 
this  plea  is  bad,  because  it  does  not  answer  the 
whole  charge  in  the  declaration,  the  plea  justi- 
fying only  the  taking  and  detention,  and  con- 
taining no  answer  to  the  damaging,  spoiling, 
and  conversion  of  the  property  charged  in  the 
declaration.  We  are,  however,  of  opinion, 
that  the  plaintiff  can  take  nothing  by  this  ob- 
jection. The  gist  of  the  action  in  this  case  was 
the  taking  and  detention,  and  the  damaging, 
spoiling,  and  conversion  were  matter  of  aggra- 
vation only;  *and  it  is  perfectly  well  [*3a7 
settled,  that  a  plea  need  answer  only  the  gist  of 
the  action,  and  if  the  matter  alleged  in  aggra- 
vation be  relied  on  as  a  substantive  trespass  it 
should  be  replied  by  way  of  new  assignment. 
{Taylor  v.  Cole,  3  T.  R,  292;  S.  C,  1  H.  Bl.. 
555;  Dffey.  Leatherdaie,  8  Wils.  R.,  20;  Msh- 
ertoood  v.  Carman,  cited  8  T.  R.,  297;  Oate»  v. 
Bayley,  2  Wils.  R.,  813;  1  Saund.  R.,  28,  note 
3;  Com.  Dig.  Plead.  E.  1;  Monprivattv.  Smith, 
2  Camp.  R.,  175.)  Independent,  however,  of 
this  general  ground,  there  is,  in  this  particular 
case,  a  decisive  answer  to  the  objection ;  for  if 
the  matter  of  the  plea  were  true  and  well 
pleaded,  then  by  the  forfeiture  the  property 
was  completely  devested  out  of  the  plaintiff ; 
and,  consequently,  neither  the  conversion  nor 
damage  were  any  injury  to  him. 

But  there  are  other  defects  in  this  plea  which, 
in  our  judgment,  are  fatal.  In  the  first  place, 
it  is  not  alleged  that  the  ship  and  her  equip- 
ments were  forfeited  for  any  offense  under  the 
laws  of  the  United  States.  It  is  true  that  it  is 
stated  that  the  ship  was  attempted  to  be  fitted 
out  and  armed,  with  intent  that  she  should  be 
employed  in  the  service  of  a  foreign  state,  <&c., 
to  commit  hostilities  upon  the  subjects  of 
another  foreign  state,  &c. ,  contrary  to  the  stat- 
ute in  such  case  made  and  provided.  But  it  is 
not  added  whereby  and  for  the  cause  aforesaid 
she  became  and  was  forfeited  to  the  United 
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States.  !^or  is  this  deficiency  supplied  by  the 
subsequent  averment  that  the  ship  was,  by  the 
inRtructions  of  the  President,  seized  * '  as  for- 
feited to  the  use  of  the  United  States;"  for  the 
manner  and  cause  of  the  forfeiture  ought  to 
328*]  *be  directly  stated.'  The  plea  is,  there- 
fore, not  only  argumentative,  but  it  omits  a  sub- 
stantive allegation,  without  whch  it  could  not 
be  sustained  as  a  bar. 

In  the  next  place,  the  plea  is  bad  because  it 
does  not  aver  that  the  governments  of  Petion 
and  Christophe  are  foreign  states  which  have 
been  dulv  recognized  as  such  bv  the  govern- 
ment of  the  United  States.or  of  France,  which, 
for  reasons  already  stated,  was  necessary  to 
complete  the  legal  sufficiency  of  the  plea. 

And  in  our  judgment  a  still'  more  decisive 
objection  is,  that  the  plea  attempts  to  draw  to 
the  cognizance  of  a  state  court  a  question  of 
forfeiture  under  the  laws  of  the  United  States, 
of  which  the  federal  courts  have,  by  the  con- 
stitution and  laws  of  the  United  States,  an  ex- 
clusive jurisdiction.  For  the  reasons  already 
mentioned,  if  the  suit  for  the  forfeiture  was 
still  pending  when  the  action  was  brought,  that 
fact  ought  to  have  been  pleaded  in  abatement, 
or  as  a  temporary  bar  to  such  action.  If  the  ac- 
tion was  brought  before  proceedings  in  rem  had 
been  instituted,  that  fact  ought  to  have  been 
pleaded,  with  an  alle^tion  that  the  jurisdic- 
tion of  the  question  of  forfeiture  exclusively  be- 
longed to  the  District  Court  of  the  district 
where  the  seizure  was  made,  which  would  have 
been  a  plea  in  the  nature  of  a  plea  to  the  jur- 
isdiction of  the  state  court.  If  the  suit  were 
determined,  then  a  condemnation,  or  an  ac- 
quittal with  a  certificate  of  reasonable  cause 
of  seizure,  ought  to  have  been  pleaded,  as  a 
general  bar  to  the  action.  These  are  all  the 
legal  defenses  which  the  mere  seizure  could 
justify;  and  if  these  all  failed,  then  the 
329*1  *seizing  officer  must  have  been 
deemed  guiltv  of  the  trespass.  The  plea,  then, 
stops  short  01  the  allegations  which  the  seizing 
officer  was  bound  to  make  to  sustain  his  de- 
fense, and  it  attempts  to  put  in  issue  matter 
which,  standing  alone,  no  court  of  common 
law  is  competent  to  try.  The  demurrer,  then, 
may  well  be  sustainea  to  this  plea,  since  the 
party  demurring  admits  nothing  except  w^hat 
is  well  pleaded,  and  the  plea  being  bad  in  sub- 
stance, there  is,  in  point  of  law,  no  confession 
of  any  forfeiture. 

The  third  plea  differs  in  several  respects  from 
the  second,  and  is  that  on  which  the  court  have 
felt  their  principal  difficulty.  It  asserts  that 
the  ship  was  attempted  to  be  fitted  out  and 
armed,  with  intent  that  she  should  be  employed 
in  the  service  of  some  foreign  state,  to  commit 
hostilities  upon  the  subjects  of  another  foreign 
state  with  which  the  United  States  were  then  at 
peace,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided;  and  that  the  de- 
fendants, by  virtue  of  the  instructions  of  the 
President,  "did  take  possession  of,  and  de- 
tain,'* the  said  ship,  &c.,  "in  order  to  the  ex- 
ecution of  the  prohibitions  and  penalties  of  the 
act  in  such  case  made  and  provided."  It  omits 
to  allege  any  forfeiture  of  the  ship,  or  that  she 
was  seized  as  forfeited.  So  far,  then,  as  the 
plea  may  be  supposed  to  rely  on  such  forfeiture 
as  a  justification,  it  is  open  to  the  same  objections 
which  have  been  stated  against  the  second  plea. 
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Another  objection  has  been  urged  at  the  bar 
against  this  plea,  which  does  not  apply  to  the 
second.  It  is,  that  it  does  not  specify*  the  for- 
eign state  in  *whose  service,  or  against  [*330 
whom,  the  ship  was  intended  to  be  employed. 
As  the  allegation  follows  the  words  of  the  stat- 
ute, it  has  sufficient  certainty  for  a  libel  or  in- 
formation in  refH  for  the  asserted  foifeiture 
under  the  statute;  and,  consequently,  it  has 
sufficient  certainty  for  a  plea.  Indeed,  there  is 
as  much  certainty  as  there  would  have  been  if 
it  had  been  averred  that  it  was  in  the  service 
of,  or  against,  some  foreign  state  unknown  to 
the  libelant,  which  has  been  adjudged  in  tliis 
court  to  be  sufficient  in  an  information  of  for- 
feiture. (Locke  V.  The  United  Stat^^.  7  Cranch. 
339.) 

But  the  main  objection  to  this  plea  is,  that  it 
attempts  to  justify  the  taking  possession,  and 
detaininp^  of  the  ship,  under  the  instructions  of 
the  President,  when  the  facts  stated  in  the  plea 
do  not  bring  the  case  within  the  purview  of  the 
statute  of  1794,  ch.  50,  which  is  relied  on  for 
this  purpose.  This  statute,  in  the  seventh  sec- 
tion, provides,  that  in  every  case  in  which  a 
vessel  shall  be  fitted  out  and  armed,  or  at- 
tempted to  be  fitted  out  and  armed,  or  in  which 
the  force  of  any  vessel  of  war,  cruiser,  or  other 
armed  vessel,  shall  be  increased  or  augmented, 
or  in  which  any  military  expedition  or  enter- 
prise shall  be  begun,  or  set  on  foot,  contrary  to 
the  prohibitions  and  provisions  of  that  act,  and 
in  every  case  of  the  capture  of  a  ship  or  vessel 
within  the  jurisdiction  or  protection  of  the 
United  States,  and  in  every  case  in  which  any 

grocess  issuing  out  of  any  court  of  the  United 
tates  shall  be  disobeyed  or  resisted  by  any 
person  or.persons,  having  the  custody  of  any 
vessel  of  war,  cruiser,  or  other  armed  vessel  of 
any  foreign  prince  or  state,  ♦or  of  the  [*33 1 
subjects  or  citizens  of  any  such  prince  or  state: 
in  every  such  case,  it  shall  be  lawful  for  the 
President  of  the  United  States,  or  such  other 
person  as  he  shall  have  empowered  for  that 
purpose,  to  employ  such  part  of  the  land 
or  naval  forces  of  the  United  States,  or  of  the 
militia  thereof,  as  shall  be  judged  necea^ry 
for  the  purpose  of  taking  possession  of  and  de- 
taining any  such  ship  or  vessel,  with  her  prize 
or  prizes,  if  any,  in  order  to  the  execution  of 
the  prohibitions  and  penalties  of  the  act,  &c.  It 
is  to  be  recollected  that  this  third  plea  does  not 
allege  any  forfeiture,  nor  justify  the  taking  and 
detaining  pf  the  ship  for  any  supposed  forfeit- 
ure; and  that  it  does  not  allege  that  the  Presi- 
dent did  employ  any  part  of  Uie  land  or  naval 
forces,  or  militia  ot  the  United  States  for  this 
purpose,  or  that  the  original  defendants,  or 
either  of  them,  belonged  to  the  naval  or  mili- 
tary forces  of  the  United  States,  or  were  em- 
ployed in  any  such  capacity,  to  take  and  detain 
the  ship,  in  order  to  the  execution  of  the  pro- 
hibitions and  penalties  of  the  act.  But  the 
argument  is,  that  as  the  President  had  author- 
ity by  the  act  to  employ  the  naval  and  military 
forces  of  the  United  States  for  this  purpose,  a 
farli&ri,  he  might  do  it  by  the  employment  of 
civil  force.  But  upon  the  most  deliberate  con- 
sideration, we  are  of  a  different  opinion.  The 
power  thus  entrusted  to  the  President  is  of  a 
very  high  and  delicate  nature,  and  manifestly 
intended  to  be  exercised  only  when,  by  the  or- 
dinary process  or  exercise  of  civil  authority,  the 
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purposes  of  the  law  cannot  be  effectuated.  It 
IS  to  be  exerted  on  extraordinary  occadions,  and 
•  subject  to  that  high  responsibility  which  all 
332*]  *executive  acts  necessarily  involve. 
Whenever  it  is  exerted,  all  persons  wjio  act  in 
obedience  to  the  executive  instructions,  in  cases 
within  the  act,  are  completely  justified  in  tak- 
ing possession  of,  and  detaining,  the  offending 
vessel,  and  are  not  responsible  in  damages  for 
any  injury  which  the  party  may  suffer  by 
reason  of  such  proceeding.  Surely  it  never 
could  have  been  the  intention  of  Congress  that 
such  a  power  should  be  allowed  as  a  shield  to 
the  seizing  officer,  in  cases  where  that  seizure 
might  be  made  by  the  ordinary  civil  means. 
One  of  the  cases  put  in  the  section  is,  where 
any  process  of  the  courts  of  the  United  States 
is  disobeyed  and  resisted ;  and  this  case  abun- 
dantly shows  that  the  authority  of  the  Presi- 
dent was  not  intended  to  be  called  into  exercise, 
unless  where  military  and  naval  force  were 
necessary  to  ensure  the  execution  of  the  laws. 
In  terms  the  section  is  confined  to  the  em- 
ployment of  military  and  naval  forces;  and 
there  is  neither  public  policy  nor  principle  to 
justify  an  extension  of  the  prerogative  beyond 
the  terms  in  which  it  is  given.  Congress  might 
be  perfectly  willing  to  entrust  the  President 
with  the  power  to  take  and  detain,  whenever,  ! 
in  his  opinion,  the  case  was  so  flagrant  that 
military  or  naval  force  were  necessary  to  en- 
force the  laws,  and  yet  with  great  propriety 
deny  it,  where,  from  the  circumstances  of  the 
case,  the  civil  officers  of  the  government 
might,  upon  their  private  responsibility,  with- 
out any  danger  to  the  public  peace,  completely 
execute  them.  It  is  certainly  against  the  gener- 
al theory  of  our  institutions  to  create  great 
discretionary  powers  by  implication ;  and  in  the 
333*]  present  instance,  *we  see  nothing  to 
justify  it.  The  third  plea  is,  therefore,  for 
this  additional  reason,  bad  in  its  very  silb- 
stance,  and  the  state  courts  were  right  in  giv- 
ing judgment  on  the  demurrer  for  the  original 
plaintiff. 

The  judgment  of  the  court  for  the  correc- 
tion of  errors  of  the  state  of  New  York,  is 
affirmed  with  damages  at  the  rate  of  6  per  cent, 
upon  the  judgment,  from  the  rendition  thereof, 
and  costs. 

Johnson,  J.  As  the  opinion  delivered  in 
this  case  goes  into  the  consideration  of  a  variety 
of  topics  which  do  not  appear  to  me  to  be  es- 
sential to  the  case,  I  will  present  a  brief  view 
of  all  that  I  consider  as  now  decided. 

Three  pleas  are  filed  to  the  action.  The  first 
is  the  general  issue,  under  which,  according  to 
the  practice  of  the  state  from  which  the  case 
comes,  notice  was  p;iven  that  the  forfeiture 
would  be  gfven  in  evidence. 

The  second  plea  is  a  jiLstification  on  the 
ground  of  a  seizure  under  the  order  of  the 
President,  for  the  forfeiture  incurred  under  the 
third  section  of  the  act  of  1794. 

The  third  is  a  justification  under  the  order  of 
the  President,  to  detain  for  the  purpose  of  en- 
forcing the  f>rohibitions  and  penalties  incurred 
under  the  third  section.  And  this  order  is  sup- 
posed to  have  been  issued  under  authority 
given  in  the  seventh  section. 

On  the  first  plea  issue  was  taken;  and  on  the 
trial  the  state  court  refused  to  admit  evidence 
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of  the  forfeiture,  *on  the  ground  that  [*334 
the  acquittal  in  the  District  Court  was  conclu- 
sive against  the  forfeiture.  And  on  this  point 
this  court  is  of  opinion  that  the  State  Court  de- 
cided correctly.  This  court  is'  also  of  opinion 
that  the  State  Court  could  not  have  tried  the 
question  of  forfeiture  arising  under  the  laws  of 
the  United  States.  But  this  point  would  have 
been  fatal  to  the  suit,  not  to  the  defense,  had  it 
been  properly  pleaded. 

To  the  second  and  third  pleas  the  defendant 
demurred;  but  as  the  second  plea  contained 
only  an  argumentative,  and,  of  course,  defect- 
ive averment  of  the  forfeiture,  viz.,  "seized 
as  forfeited,"  that  is  "because  forfeited,"  that 
plea  did  not  bring  up  the  question  of  forfeiture, 
or  any  question  connected  with  it. 

Neither  does  the  third  plea  bring  up  the 
question  of  forfeiture;  for  the  justification 
therein  relied  on  is  wholly  independent  of  the 
forfeiture,  and  rests  upon  the  order  of  the 
President  to  detain  for  trial,  in  effect.  And 
hence  the  only  other  point  in  the  case  is, 
whether  the  seventh  section  of  the  act  em- 
powered the  President  to  issue  such  an  order. 
And  on  this  point  we  are  of  opinion  that  there 
is  no  power  given  by  that  act  to  authorize  a 
seizure,  but  only  to  call  out  the  military  or 
naval  forces  to  enforce  a  seizure  when  neces- 
sary. The  defense  set  up  is  not  founded  upon 
the  exercise  of  such  a  power,  but  upon  a  sup- 
posed order  to  the  defendants,  in  their  private 
individual  character,  to  take  and  detain.  The 
act,  therefore,  does  not  sustain  the  defense. 

Judgment  affirmed. 

*Mr.  D.  B.  Offden  inquired  to  which  [*335 
of  the  state  courts  the  mandate  to  enforce  the 
judgment  was  to  be  transmitted. 

Marshall,  Ch.  J.  We  must  consider  the 
record  as  still  remaining  in  the  Supreme  Court 
of  New  York,  and  consequently  the  mandate 
must  be  directed  to  that  court. 

Mandate  to  the  Supreme  Court  of  New  York, 

Judgment. — This  cause  came  on  to  be  heard 
oh  the  transcript  of  the  record  of  the  Supreme 
Court  of  judicature  of  the  people  of  the  state  of 
New  York,  returned  with  the  writ  of  error  is- 
sued in  this  case,  and  was  ar^ed  by  counsel. 
On  consideration  whereof,  it  is  adjudged  and 
ordered,  that  this  court  having  the  power  of  re- 
vising, by  writ  of  error,  the  judgment  of  the 
highest  court  of  law  in  any  state,  in  the  cases 
specified  in  the  act  of  Congress,  in  such  case 
provided,  at  any  time  within  five  years  from 
the  rendition  of  the  judgment  in  the  said  courts, 
have  the  power  to  bring  before  them  the  record 
of  any  such  judgment,  as  well  from  the  high- 
est court  of  law  in  any  state  as  from  any  court 
to  which  the  record  of  the  said  judgment  may 
have  been  remitted,  and  in  which  it  may  be 
found,  when  the  writ  of  error  from  this  court 
is  issued.  And  the  court,  therefore,  in  virtue 
of  the  writ  of  error  in  this  cause,  do  proceed 
and  take  cognizance  of  this  cause  upon  the 
transcript  of  the  record  now  remaining  in  the 
Supreme  Court  of  judicature  of  the  people  of 
the  state  of  New  York;  and  they  do  hereby 
adjudge  and  order,  that  the  judgment  of  the 
court  for  the  trial  of  impeachments  and  correc- 
336*]  tion  *of  errors  m  this  case,  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  damages, 
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at  the  rate  of  six  per  centum  per  annum  on  the 
amount  of  the  judgment  of  the  said  court,  for 
l^e  trial  of  impeachments  and  correction  of  er- 
rors of  the  state  of  New  York,  to  be  computed 
from  the  time  of  the  rendition  of  the  judgment 
of  the  said  court  for  the  trial  of  impeachments 
and  correction  of  eiTors  of  the  state  of  New 
York. 

Aff'fr— 13  Johns.  Rep.  139. 

Approved-9  Wheat.  367 ;  8  How.  £06 ;  3  Wall.  386 ; 
17  WaU.  «3. 

Limited-11  How.  467 ;  1  Otto,  147. 

Clted-9  Wheat.  374,  870 ;  10  Wheat.  280 ;  14  Pet. 
m;  6  How.  800 ;  7  How.  57 ;  14  How.  51 ;  10  Wall.  291 ; 
13  WaU.  649 :  14  Wall.  56 :  1  Otto,  661 ;  7  Otto,  843 ;  7 
Blatchf.  33:  1  Abb.  100,  103,  578;  1  Brown,  119;  1 
Mason,  90, 102 : 3  8umn.  230,  274, 275, 005 ;  3  Ware,  77 ; 
1  Wood.  &  M.  180,  501 ;  Newb.  290 ;  1  Bias.  10 :  Crabbe, 
354 ;  Deady,  100 ;  6  Den.  510 ;  2  Cliff.  68 ;  3  Cliff.  315 ; 
1  Story,  134,  553 ;  1  Sawy.  155 ;  2  Dill.  306 ;  2  McLean, 
334 :  8  Bank.  Beer.  154, 513 ;  13  Bank.  Kefir-  390. 


[constitutional  law.] 

THE  UNITED  STATES  v.  BEVAN8. 

Admittingr  that  the  dd  article  of  the  oonstitution 
of  the  United  States*  which  declares  that  *'  the  ju- 
dicial power  shall  extend  to  all  cases  of  admiralty 
and  maritime  Jurisdiction,"  Tests  in  the  United 
States  exclusive  Jurisdiction  of  all  such  cases,  and 
that  a  murder  committed  in  the  waters  of  a  state 
where  the  tide  ebbs  and  flows,  is  a  case  of  admiral- 
ty and  maritime  Jurisdiction  :  Congrress  have  not, 
in  the  8th  section  of  the  act  of  1790,  ch.  9,  **  for  the 

Sunishment  of  certain  offenses  against  the  United 
tates,"  so  exercised  this  power  as  to  confer  on  the 
courts  of  the  United  States  Jurisdiction  over  such 
murder. 

Qucere.  Whether  courts  of  common  law  have 
ooncurrent  Jurisdiction  with  the  admiralty  over 
murder  committed  in  bays,  &o.,  which  are  inclosed 
parts  of  the  sea. 

Confl-ress  havln^r,  in  the  8th  section  of  the  act  of 
1790,  ch.  9,  provided  for  the  punishment  of  murder, 
&c.,  committed  "  upon  thehiirh  seaa.  or  in  any  river, 
haven,  basin,  or  bay,  out  of  the  Jurisdiction  of  anv 

Particular  state,"  it  is  not  the  offense  committed, 
ut  the  bay,  &c.,  in  which  it  is  committed,  that 
roust  be  out  of  the  Jurisdiction  of  the  state. 
337*1  «The  firrant  to  the  United  States  in  the  con- 
stitution of  all  cases  of  admiralty  and  maritime 
Jurisdiction,  does  not  extend  to  a'  cession  of  the 
waters  in  which  those  cases  may  arise,  or  of  gen- 
eral Jurisdiction  over  the  same.  Coufirress  may 
pass  all  laws  which  are  necessary  for  giving  the 
most  complete  effect  to  the  exercise  of  the  admi- 
ralty and  maritime  Jurisdiction  granted  to  the  gov- 
ernment of  the  Union.  But  the  general  Jurisdiction 
over  the  place,  subject  to  this  grant,  adheres  to  the 
territory  as  a  portion  of  territory  not  yet  given 
away ;  and  the  residuary  powers  of  legislation  still 
remain  in  the  state. 

Congress  have  power  to  provide  for  the  punish- 
ment of  offenses  committed  by  persons  serving  on 
board  a  ship  of  war  of  the  United  States,  wherever 
that  ship  may  lie.  But  Congress  have  not  exercised 
that  power  in  the  case  of  a  ship  lying  in  the  waters 
of  the  United  States ;  the  words  **  within  any  fort, 
arsenal,  dock-yard,  magazine,  or  in  any  other  place 
or  district  of  country  under  the  sole  and  exclusive 
Jurisdiction  of  the  United  States,"  in  the  3d  section 
of  the  act  of  1790,  ch.  9,  not  extending  to  a  ship  of 


war,  but  only  to  objeots  in  their  nature  fixed  and 
territorial. 

THE  defendant, William  Bevans.  was  indicted  " 
for  murder  in  the  Circuit  Court  for  the 
District  of  Massachusetts.  The  indictment 
was  founded  on  the  8th  section  of  the  act  of 
Congress  of  the  80th  of  April,  1790,  ch.  d,  and 
was  tried  upon  the  plea  of  "  not  guilty."  At 
the  trial,  it  appeared  in  evidence  that  the  of- 
fense charged  m  the  indictment  was  commit- 
ted by  the  prisoner  on  the  sixth  day  of  Novem- 
ber, 1816,  on  board  the  United  States  ship  of 
war,  Independence,  rated  a  ship  of  the  line  of 
seventy-four  guns,  then  in  commission,  and  in 
the  actual  service  of  the  United  States,  under 
the  command  of  Commodore  Bainbridge.  At 
the  same  time,  William  Bevans  was  a  marine, 
duly  enlisted,  and  in  the  service  of  the  United 
States,  and  was  acting  as  sentry  regularly  post- 
ed on  board  of  said  ship,  and  Peter  I^instrum 
(the  deceased,  named  in  the  indictment)  was  at 
the  same  time  *duly  enlisted  and  in  the  [*338 
service  of  the  United  States  as  cook's  mate  on 
board  of  said  ship.  The  said  ship  was  at  the 
same  time  lyin^  at  anchor  in  the  main  channel 
of  Boston  harbors  in  waters  of  a  sufficient 
depth  at  all  times  of  tide  for  ships  of  the  larg- 
est class  and  burthen,  and  to  which  there  is  at 
all  times  a  free  and  unobstructed  passage  to  the 
open  sea  or  ocean.  The  nearest  land  at  low 
water-mark  to  the  position  where  the  said  ship 
then  lav,  on  various  sides  is  as  follows,  viz. : 
The  end  of  the  long  wharf  so  called  in  the  town 
of  Boston,  bearing  south-west  by  south,  half 
south  at  the  distance  of  half  a  mile;  the  west- 
em  point  of  Williams's  Island,  bearing  north 
by  west,  at  the  distance  between  one-quarter 
and  one-third  of  a  mile ;  the  navy  yard  of  the 
United  States  at  Charlestown,  bearing  north- 
west half-west,  at  the  distance  of  three-quar- 
tei^  of  a  mile,  and  Dorchester  Point  so  called, 
bearing  south  south-east,  at  the  distance  of  two 
miles  and  one-quarter,  and  the  nearest  point  of 
Governor's  Island  so  called  (ceded  to  the  Unit- 
ed States),  bearing  south-east  half-east,  at  the 
distance  of  one  mile  and  three-quarters.  To 
and  beyond  the  position  or  place  thus  described, 
the  civil  and  criminal  processes  of  the  courts 
of  the  •  state  of  Massachusetts  have  hitherto 
constantly  been  served  and  obeyed.  The  pris- 
oner was  first  apprehended  for* the  offense  in 
the  District  of  Massachusetts. 

The  jury  found  a  verdict  that  the*  prisoner, 
William  Bevans,  was  guilty  of  the  offense  as 
charged  in  the  indictment. 

Upon  the  foregoing  statement  of  facts,  which 
♦was  stated  and  made  under  the  direc-  [*339 
tion  of  the  court,  the  prisoner,  by  his  counsel, 
after  verdict,  moved  for  a  new  trial,  upon 
which  motion  two  questions  occurred,  which 


NOTB.— See  note  to  United  States  v.  Coolidffe,  1 
Wheat.  415.  See  U.  S.  Rev.  Stat.  Sees.  6389  andSSTS, 
and  authorities  there  cited. 

As  to  the  concurrent  Jurisdiction  of  the  state  and 
United  States  courts,  in  regard  to  territory  and  the 
offence,  see  U.  S.  v.  Grush,5  Mason,  290;  Bishop's 
Crlm.  Law.  sees.  Ul,  145-156,  160,  17&-181,  199,  964, 
987-989,  and  authorities  there  cited. 

Under  the  crimes  act  of  April  90, 1790,  sec.  12, 1  Stat 
at  Lai^e,  115,  the  Circuit  Court  has  not  Jurisdlo* 
tion  to  punish  the  crime  of  manslaugrliter  commit- 
ted in  a  river  within  the  Jurisdiction  of  a  foreign 
sovereign.   U.  S.  v.  Wlltbergrer,  5  Wheat.  78. 

The  msposal  of  the  Judicial  power,  except  In  a 
few  specified  cases,  helongs  to  OongreiB ;  and  the 
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courts  cannot  exercise  Jurisdiction  in  every  case  to 
which  the  Judicial  pow^r  extends,  without  the  in- 
tervention of  Gonflrress,  who  are  not  bound  to  en> 
larire  the  Jurisdiction  of  the  federal  courts  to  every 
subject  which  the  oonstitution  mi^ht  warrant. 
Turner  v.  Bk.  of  N.  A.,  4  Dall.  8. 

Conirress  has  not  delegated  the  exercise  of  Judl* 
oial  power  to  the  circuit  courts,  but  in  certain  spe- 
cific cases.  Both  the  constitution  and  an  act  of  Con- 
grress  must  concur  in  oonferringr  power  upon  cir- 
cuit courts.  Mclntyre  v.  Wood,  7  Crancb,  6(H: 
Livinipston  v.  Van  Duaer,  1  Paine,  45 ;  U.  8.  v.  Hud- 
son, 7  Cranch,  32. 

A  considerable  portion  of  the  Judicial  power, 
plaoed  at  the  disposal  of  Congress  by  the  oonstitu- 
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also  occurred  at  the  trial  of  the  prisoner.  1. 
Whether,  upon  the  foregoing  statement  of 
facts,  the  offense  charged  in  the  indictment, 
and  committed  on  boara  the  said  ship  as  afore- 
said, was  within  the  jurisdiction  oi  the  state 
of  Massachusetts,  or  of  any  court  thereof. 
2d.  Whether  the  offense  charged  in  the  indict- 
ment, and  committed  on  board  the  said  ship  as 
aforesaid,  was  within  the  jurisdiction  or  cog- 
nizance of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts.  Upon 
which  questions  the  judges  of  the  said  Circuit 
Court  were  at  the  trial,  and  upon  the  motion 
for  a  new  trial,  opposed  in  opinion ;  and  there- 
upon, upon  the  request  of  the  district-attorney 
of  the  L  nited  States,  the  same  questions  were 
ordered  l^  the  said  court  to  be  certified  under 
the  seal  oi  the  court  to  the  Supreme  Court,  to 
be  finally  decided. 

Mr,  WeMsr,  for  the  defendant.  The  ground  of 
the  motion  for  a  new  trial  in  this  case  is,  that 
on  the  facts  proved,  the  offense  is  not  within 
the  jurisdiction  of  the  Circuit  Court  of  the 
United  States.    The  indictment  is  founded  on 
the  8th  section  of  the  act  of  Congress,  for  the 
punishment  of  certain  crimes;    by  which  act 
murder  is  made  cognizable  in  the  courts  of  the 
United  States,  if  committed  "  upon  the  high 
seas,  or  in  any  river,  haven,  basin  or  bay,  out 
of  the  jurisdiction  of   any  particidar  stAte." 
340*]    To  sustain  the  jurisdiction  *in  this 
case,  then,  it  must  appear,  either  that  the  place 
where  the   murder  was   committed  was  the 
"  high  seas"  or  that  it  was  a  river,  bay,  or  ba- 
sin,   not  within  the  jurisdiction  of  any  state. 
1.  The  murder  was  not  committed  on  the  high 
se&M,  because  it  was  committed  in  a  port  or 
harbor;  and  ports  and  harbors  are  not  parts  of 
the  high  seas.    To  some  purposes  they  may  be 
considered  as  parts  of  the  sea,  but  not  of  the 
bigh  sea.     Lord  Hale  says,  "  the  sea  is  either 
that  which  lies  within  the  body  of  a  county  or 
without.     The  part  of  the  sea  which  lies  not 
within  the  body  of  a  county  is  called  the  main 
«ja  or  ocean."*    By  the  ' '  main  sea  "  Lord  Hale 
undoubtedly  means  the  same  as  is  expressed 
by  ''high  sea,"  **mare  altum"  or   "fo  haut 
fneer,"    There  is   a   distinction  between  the 
meaning  of  these  last  terms,  and  the  meaning 
of  the  sea.     And  this  distinction  does  not  con- 
sist merely  in  this,  that  it  is  *'  high  sea  "  to  low 
water-mark  only,  and  sea  to  high  water-mark, 
when  the  tide  is  full.     A  more  obvious  ground 
of  distinction  is,  that  the  high  seas  import  the 
uninciosed  and  open  ocean  without  the  fauces 
terrct.     So  Lord  Hale  must  be  understood  in 
the  passage  cited.     Ports  and  harbors  are,  by 
the  common  law,  within  the  bodies  of  counties; 
and  that  being  the  high  sea  which  lies  not  with- 
in the  body  of  any  county,  ports  and  harbors 

1. — Hale,  De  Jure  Maris,  ch.  4. 


are,  consequentlv,  not  part  of  the  high  seas. 
Exton,  one  of  tne  distinguished  advocates  of 
the  admiralty  jurisdiction,  sneers  at  the  com- 
mon ^lawyers  for  the  alle^d  adsurd-  [*341 
ity  of  suppoeine  ships  to  nde  at  anchor,  or  to 
sail,  within  the  body  of  the  county.  The  com- 
mon lawyers  might  retort,  the  greater  incon- 
gruity of  supposing  ports  and  harbors  t€»  be 
founa  on  the  liigh  seas.^  ''Touching  treason 
or  felony,"  savs  Lord  H}|le,  **  committed  on  the 
high  sea,  as  the  law  now  stands,  it  is  not  de- 
terminable by  the  common  law  courts.  Biit 
if  a  felonv  be  committed  in  a  navigable  arm  of 
the  sea,  the  common  law  hath  a  concurrent  ju- 
risdiction."' A  navigable  arm  of  the  sea,  there- 
fore, is  not  the  high  sea.  The  common  and 
obvious  meaning  of  the  expression,  "high 
seas,"  is  also  the  true  legal  meaning.  The  ex- 
pression describes  the  open  ocean,  where  the 
dominion  of  the  winds  and  waves  prevails 
w.ithout  check  or  control.  Ports  and  harbors, 
on  the  contrary,  are  places  of  refuge,  in  which 

Erotection  and  shelter  are  sought  from  this  tur- 
ulent  dominion,  within  the  inclosures  and 
projections  of  the  land.  The  high  sea,  .and 
havens,  instead  of  bein^  of  similar  import,  are 
always  terms  of  opposition. 

**  Insula  portum 
BflBoit  objectu  laterum :  quibus  omnis  ab  alto 
Franiritur.  inque  sinus  scindit  sese  unda  reduotoe." 

The  distinction  is  not  only  asserted  by  the 
common  lawyers,  but  recognized  by  the  most 
distinguished  civilians,  notwithstanding  what 
is  said  in  the  case  in  Owen,^  and  some  other 
dicta.  The  statute  18  Richard  *n.,  ch.  [342 
5,  allows  the  admiral  to  entertain  jurisdiction 
of  things  done  on  the  sea,  **  sur  le  tneer.*'  The 
civilians  contend,  that  by  this  expression  the 
admiralty  has  jurisdiction  in  ports  and  havens, 
because  the  admiral  is  limited  to  such  things  as 
are  done  on  the  sea,  and  not  to  such  only  as 
are  done  on  the  high  sea.  In  remarking  upon 
this,  and  other  statutes  relating  to  the  aamiral- 
ty,  in  his  argument  for  the  jurisdiction  of  that 
court,  delivered  in  the  house  of  lords,  Sir  Leo- 
line  Jenkins  says:  **  The  admiral  being  a  jtulex 
ordinarius  (as  Bracton  calls  such  as  have  their 
jurisdiction  fixed,  perpetual,  and  natural),  for 
100  years  before  this  statute,  it  shall  not 
be  intended  to  restrain  him  anv  further  than 
the  words  do  necessarily  and  unavoidably 
import.  For  instance,  the  statutes  say,  that 
the  admiral  shall  intermeddle  only  with  tilings 
done  upon  the  sea ;  it  will  be  too  hard  a  con- 
struction to  remove  him  further,  and  to  keep 
him  only  super  altum  mare;  if  he  had  jurisdic- 
tion before  in  havens,  ports,  and  creeks,  he 
shall  have  it  still ;  because  all  derogations  to  an 
antecedent  right  are  odious,  and  ought  to  he 

2.— Exton,  146. 

3—2  Hale's  P.  C,  ch.  8. 

4.— Owen,  123. 


tion,  has  been  intentionally  permitted  to  lie  dor- 
mant by  not  beinff  called  into  action  by  law.  Conk- 
linir'8  Treatise,  2d  ed.  68 ;  Smith  v.  Jackson,  1 
Paine,  463. 

A  case  of  collision  in  a  river  where  the  tide  ebb« 
and  flows  is  within  the  admiralty  Jurisdiction  ol 
the  Ignited  States,  even  though  the  locality  be 
within  the  body  of  a  county.  Warinsr  v.  Clarke,  5 
How.  441 ;  Jackson  v.  Steamboat  Mu«rnolla,  20  How. 
SftS ;  Propeller  Commerce,  1  Black.  574 ;  N.  J.  Steam 
Nav.  Co.  V.  Merchants*  Bank,  6  How.  314, 378. 

The  civil  jurisdiction  of  the  United  States,  in 
maritime  causes  of  contractor  tort,  embraces  tide 

Wheat.  8. 


watera  within  the  bays,  inlets  of  the  sea,  and  har- 
bors alongr  the  sea  coast  of  the  country,  and  in 
navigable  rivers.    U.  S.  v.  Wilson,  3  Blatchf .  435. 

The  circuit  courts  of  the  United  States  have  no 
Jurisdiction  except  such  as  Congrress,  by  constitu- 
tional laws,  has  conferred  upon  them.  Hubbard 
V.  N.  R.  Co.,  3  Blatchf.  84;  Shute  v.  Davla,  1  Pet.  C. 
C.  431. 

OflTense  committed  on  board  American  vessel  in 
naviifable  waters  is  an  offense  a^ain^t  U.  S.  laws, 
notwithstanding^  vessel  lay  within  waters  of  a  for- 
eigrn  country  at  the  time.  U.  S.  v.  Bennett,  3 
Huffh.  466. 
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Strictly  taken . " '  This  argument  evidently  pro- 
ceeds on  the  ground  of  an  acknowledged  dis- 
tinction between  the  sea  and  the  high  sea;  the 
former  including  ports  and  harbors,  the  latter 
excluding  them.  Exton's  Comment  on  the  same 
statute,  13  Rich.  II.,  ch.  5,  is  to  the  same  effect. 
"Here,  sur  le  meer, "  bajs  he,  "I  hope  shall 
not  the  taken  for  super  altum  mare;  when  as 
the  statute  is  so  absolutely  free  from  distinguish- 
343*]  ing  *any  one  part  of  the  sea  from  the 
other,  or  limiting  the  admiral's  jurisdiction  im- 
to  one  part  thereof,  more  than  to  another;  but 
leaveth  all  to  his  cognizance.  But  this  I  am 
sure  of,  that  by  the  records  throughout  the 
reign  (of  Edward  III.)  the  admirals  were  capi- 
tanei  et  admirdlU  omnium  portuum  et  loeorum 
per  costeram  mnris  (as  hath  been  already  show- 
ed), as  well  as  of  the  main  sea. "  *  This  writer 
is  here  endeavoring  to  establish  the  jurisdiction 
of  the  admiralty  over  ports  and  harbors,  not  as 
they  are  parts  of  the  high  sea,  but  as  th^y 
are  parts  of  the  sea.  He  contends,  therefore, 
against  that  construction  of  the  statute  by 
which  jurisdiction  on  the  sea  would  be  confined 
to  jurisdiction  on  the  high  sea.  Upon  the 
authority,  therefore,  of  the  civilians  themselves, 
as  well  as  on  that  of  common  law  courts,  ports 
and  harbors  must  be  considered  as  not  included 
in  the  expression ' '  of  the  high  seas. "  Indeed,  the 
act  of  Congress  itself  goes  clearly  upon  the 
ground  of  this  distinction.  It  provides  for  the 
punishment  of  murder  and  robbery  committed 
on  the  high  seas.  It  also  provides  for  the  pun- 
ishment of  the  same  offenses  when  comnutted 
in  ports  and  harbors  of  a  particular  description. 
This  additional  provision  would  be  absurd,  but 
upon  the  supposition  that  ports  and  harbors 
were  not  part  of  the  high  sea.  2.  If  this  mur- 
der was  not  committed  on  the  high  seas,  was  it 
committed  in  such  haven  or  harbor  as  is  not 
within  the  jurisdiction  of  anv  state?  The  case 
states,  that  in  point  of  fact,  the  jurisdiction  of 
Massachusetts  has  been  constantly  exercised 
344*]  over  *the  place.  Primn  facie  this  is 
enough.  It  satisfies  the  intent  of  the  act  of 
Congress.    It  shows  that  the  crime  would  not 

fo  unpunished,  even  if  the  authority  of  the 
Fnited  States  Court  should  not  interfere.  An 
actual  jurisdiction  in  such  cases  will  be  pre- 
sumed to  be  rightful.  Thus,  in  the  case  of 
Captain  Goodere,  indicted  for  the  murder  of 
his  brother.  Sir  John  Dinely  Goodere,  in  a 
ship  in  Kingroad,  below  Bristol,  the  indict- 
ment being  tried  before  the  recorder  of  Bristol, 
and  the  murder  being  alleged  to  have  been 
committed  within  the  body  of  the  county  of 
that  city,  witnesses  were  called  to  prove  that 
the  process  of  the  city  government  had  fre- 
quently been  served  and  obeyed,  where  the 
ship  was  lying  when  the  murder  was  committed 
on  board;  and  this  was  holden  to  be  sufficient 
to  show  that  the  offense  was  committed  within 
the  jurisdiction  of  the  city. '  But  the  jurisdic- 
tion of  Massachusetts  over  the  place  where 
this  murder  was  committed  can  be  shown  to  be 
rightful.  It  is  true  that  the  judicial  power  of 
the  United  States  extends  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction ;  and  it  may  be 
admitted  that  this  power  is  exclusive,  and  that 

1.— Life  of  Sir  L.  Jenkins*  Vol.  I,  p.  77. 
2.— Ejtton,  100. 
8.-6  State  Trials,  795.        • 
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no  state  can  exercise  any  jurisdiction  of  that 
sort.  Still,  it  will  remain  to  be  shown,  not  on- 
ly that  this  offense  is  one  of  which  the  admi- 
ralty has  jurisdiction,  but  also,  that  it  is  one  of 
which  the  admiralty  has  exclusive  jurisdiction. 
For  although  the  state  courts,  and  the  courts 
of  the  United  States,  cannot  have  concurrent 
admiralty  jurisdiction,  yet  the  common  law 
and  the  admiralty  may  have  concurrent  juris- 
diction; *and  the  state  courts,  in  the  ex-  [*345 
ercise  of  their  common  law  jurisdiction,  may 
have  authority  to  try  this  offense,  although  it 
might  also  be  subject  to  the  concurrent  juris- 
diction of  a  court  of  admiralty,  and  might 
have  been  tried  in  the  courts  of  the  United 
States,  if  Congress  had  seen  fit  to  give  the  courts 
jurisdiction  in  such  cases.  But  the  act  only 
gives  jurisdiction  to  the  Circuit  Court,  in  cases 
where  there  is  no  jurisdiction  in  the  state  courts. 
The  state  courts  exercise,  in  this  respect,  the 
entire  common  law  jurisdiction.  If,  therefore, 
the  common  law  has  a  jurisdiction  in  this  case, 
either  exclusive  or  concurrent,  the  authority  of 
the  Circuit  Court  under  the  act  does  not  extend 
to  it.  In  order  to  sustain  this  conviction,  it  must 
be  shown,  not  only  that  it  is  a  case  of  exclusive 
admiralty  jurisdiction,  but  also  that  Congress 
has  conferred  on  the  Circuit  Court  all  the  ad- 
miralty jurisdiction  that  it  could  confer.  But 
Congress  has  not  provided  that  the  admiralty 
jurisdiction  of  the  Circuit  Court  over  offenses 
of  this  nature  shall  be  exercised  in  any  case  in 
which  there  is  a  concurrent  common  law  juris- 
diction in  the  state  courts.  There  is  a  jurisdic- 
tion, in  this  case,  either  exclusive  or  concur- 
rent, in  the  common  law;  because  the  place 
where  the  murder  was  committed  was  a  port  or 
harbor,  and  all  ports  and  harbors  are  taken,  by 
the  conmion  law,  to  be  within  the  bodies  of 
counties.^  It  is  true  that  by  the  statute  15 
Rich.  II.,  ch.  8,  jurisdiction  is  given  to  the  ad- 
miral over  murder  and  mayhem,  committed  in 
♦great  ships,  lying  in  the  streams  of  [♦346 
great  rivers,  below  the  bridges  near  the  sea. 
Lord  Coke's  reading  of  this  statute  would  alto- 
gether exclude  the  admiral's  jurisdiction  from 
ports  and  harbors;  but  Lord  Hale  holds  the 
jurisdiction  to  be  concurrent.  '*  This  statute 
first  gave  the  admiral  jurisdiction  in  any  river 
or  creek  within  the  body  of  a  county.  But  yet 
observe,  this  is  not  exclusive  of  the  courts  of 
common  law ;  and,  therefore,  the  King's  Bench. 
&c.,  have  herein  a  concurrent  jurisdiction  with 
the  court  of  admiralty."*  And  this  doctrine  of 
Lord  Hale  is  now  supposed  to  be  the  settled  law 
in  England — viz.,  that  the  common  law  and 
the  admiralty  have  concurrent  jurisdiction  over 
murder  ana  mayhem,  committed  in  great 
rivers,  &c.,  beneath  the  bridges  next  the  sea. 
It  is  not  doubted,  certainly,  mat  the  conmion 
law  has  jurisdiction  in  such  cases.  In  Good- 
ere's  case,  before  mentioned,  some  question 
arose  about  the  court  in  which  the  offender 
should  be  tried.  The  opinion  of  the  attorney 
and  solicitor-general.  Sir  Dudley  Rider  and 
Sir  John  Stranee,  was  that  the  trial  must  be  in 
the  county  of  the  city  of  Bristol.  He  was,  ac- 
cordingly, tried  before  Sir  Michael  Foster,  re- 
corder of  the  city,  and  convicted.     From  the 

4.— Comvn*8  Digr.  Admiralty,   E.  14;    Bac.  Abr. 
Court  of  Admiralty,  A ;  2  Bast's  Grown  Law,  dOO. 

6.— Hale's  P.  C,  ch.  3. 
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t^rms  in  which  the  opinion  of  the  attorney  and 
«)licitor-general  was  expressed,  it  might  be  in- 
ferred that  the  common  law  was  thought  to 
have  exclusive  jurisdiction  of  the  case,  agree- 
ably to  the  well-known  opinion  of  Lord  Colse. 
At  any  rate,  it  was  admitted  to  have  jurisdic- 
tion, either  exclusive  or  concurrent,  and  it 
347*]  *does  not  appear  that  the  civilians  who 
were  consulted  on  the  occasion,  Dr.  Paul  and 
Sir  Edmund  Isham,  doubted  of  this.*  If,  then, 
the  common  law  would  have  jurisdiction  of 
this  offense  in  England,  it  has  jurisdiction  of  it 
here.  The  admiralty  will  not  exclude  the 
common  law  in  this  case,  unless  it  would  ex- 
clude it  in  England.  The  extent  of  admiralty 
and  maritime  jurisdiction  to  be  exercised  under 
the  constitution  of  the  United  States,  must  be 
judged  of  by  the  common  law.  The  constitu- 
tion must  be  construed,  in  this  particular,  by 
the  same  rule  of  interpretation  which  is  applied 
to  it  in  other  particulars.  It  is  impossible  to 
understand  or  explain  the  constitution  without 
applying  to  it  a  common  law  construction.  It 
uses  terms  drawn  from  that  science,  and  in  many 
cases  would  be  uniutelligible  or  insensible,  but 
for  the  aid  of  it«  interpretation.*  The  case  cited 
shows  that  the  extent  of  the  equity  powers  of 
the  United  States  courts  ought  to  be  measured 
by  the  extent  of  these  powers,  in  the  general  sys- 
tem of  the  common  law.  The  same  reason  ap- 
plies to  the  admiralty  jurisdiction.  There  may 
be  exceptions,  founded  on  particular  reasons, 
ami  extending  as  far  as  the  reasons  extend  on 
which  thev  are  founded.  But  as  a  general 
rule,  the  admiralty  jurisdiction  must  be  limited 
as  the  common  law  limits  it ;  and  there  is  no 
reason  for  an  exception  in  this  case.  There  is 
no  ground  to  believe  that  the  framers  of  the 
constitution  intended  to  revive  the  old  conten- 
348*]  tion  between  the  *common  law  and  the 
admiralty.  Whatever  might  have  been  the 
original  merits  of  that  quest iou,  it  had  become 
settled,  and  an  actual  practical  limit  had  been 
fixed  for  a  long  course  of  years.  They  cannot 
be  supposed  to  have  intended  to  disturb  this, 
from  a  general  impression  that  it  might  have 
been  otherwise  established  at  first.  This,  then, 
being  a  case  in  which  the  common  law  has 
jurisdiction,  according  to  established  rules  and 
unage,  the  act  of  Congress  has  conferred  no 
power  to  try  the  offense  on  the  courts  of  the 
United  States. 

Mr.  Wheaton,  for  the  United  SUtes.  1. 
The  state  court  had  not  jurisdiction  of 
this  case,  because  the  offense  was  committed 
on  board  a  national  ship  of  war,  which, 
together  with  the  space  of  water  she  oc- 
cupies, is  extraterritorial  even  when  in  a  port 
of  a  foreign  country:  A  fartiori,  when  in 
a  port  of  the  United  States.  A  national  ship 
is  a  part  of  the  territory  of  the  sovereign  or  state 
to  which  she  belongs.  A  state  has  no  jurisdic- 
tion in  the  territory  of  the  United  States. 
Therefore  it  has  none  in  a  ship,  of  war  belong- 
ing to  the  United  States.  Ijie  exemption  of 
the  territory  of  every  sovereign  from  any  for- 
eign jurisdiction,  is  a  fundamental  principle  of 
public  law.  This  exemption  is  extended  by 
comity,  by  reason,  and  by  justice,  to  the  cases, 
1st.  Of  a  foreign  sovereign  himself  going  into 

]. — Dodson's  Life  of  Sir  Michael  Foster,  p.  4. 
2.— The  United  States  v.  OoUldtre,  1  Gallis.  488. 
Wheat.  8. 


the  territory  of  another  nation.  Representine 
the  power,  dignity,  and  all  the  sovereign  attn- 
butes  of  his  nation,  and  going  into  the  territory 
of  another  state  under  the  permission,  which, 
in  time  of  peace,  is  implied  irom  the  absence  of 
any  ♦prohibition,  he  is  not  amenable  to  [*349 
the  civil  or  criminal  jurisdiction  of  the  country. 
2d.  Of  an  ambassador  stationed  in  a  foreign 
country,  as  the  delegate  of  his  sovereign,  and 
to  maintain  the  relations  of  peace  ana  amity 
between  his  sovereign  and  the  state  where  he 
resides.  He  is,  by  the  constant  usage  of  civilized 
nations,  exempt  from  the  local'  jurisdiction  of 
the  country  where  he  resides.  By  a  fiction  of 
law,  fotmded  on  this  principle,  he  retains  his 
national  character  unmixed,  and  his  residence 
is  considered  as  a  continued  residence  in  his 
own  country.  *  3d.  Of  an  army,  or  fleet,  or  ship 
of  war,  marching  through,  sailing  over,  or  sta- 
tioned in  the  territory  of  another  sovereign.  If 
a  foreign  sovereign,  or  his  minister,  or  a  foreign 
ship  of  war,  stationed  within  the  territorial 
limits  of  a  particular  state  of  the  Union,  is,  in 
contemplation  of  law,  extraterritorial  and  in- 
dependent of  the  jurisdiction  of  that  state,  a 
f&rtioH,  must  the  army  and  navy  of  the  United 
States  be  exempted  from  the  same  jurisdiction. 
If  they  were  not,  they  would  be  in  a  worse 
situation  than  those  of  a  foreign  power,  who 
are  exempt  both  from  the  state  and  the  national 
jurisdiction.  Vattel  says  that  the  territory  of  a 
nation  comprehends  every  part  of  its  just  and 
lawful  possessions.^  He  also  considers  the  ships 
of  a  nation  generally  as  portions  of  its  territory, 
though  he  admits  the  right  of  search  for  goods 
in  merchant  vessels.*  Grotius  comes  more  di- 
rectly to  *the  point  we  have  in  view.  [*350 
He  nolds  that  sovereignty  may  be  acquired 
over  a  portion  of  the  sea,  *'ratione  personarum, 
ut  M  doHsis,  qui  maritimis  est  exereitus^  oHquo  in 
loco,  maris  se  habeat."*  So,  also,  Casaregis 
maintains  the  same  doctrine,  and  fortifies  his 
position  by  multiplied  citations  from  ancient 
writers  of  authority.  He  holds  it  as  an  unde- 
niable and  universally  received  principle  of 
public  law  that  a  sovereign  cannot  claim  the 
exercise  of  jurisdiction  in  the  seas  adjacent  to 
his  territories,  *'exceptis  (amen  Dunbus  Gen- 
eralibus  vd  Generalissimis  alicujus  exercitus  wl 
dassis  maritinuB  vel  ductoribus  etiam  alicujus 
navis  militaris  nam  isti  in  suos  milites  gentem  et 
naces  libere  jurisdictionem  site  voluntariam  sive 
contensiosam  sive  civilem,  sive  eriminalem  in 
alteno  territorio  quod  oceupant  tamquam  in  suo 
proprio  exercere  possunt/*  &c.''  The  case  of 
TUe  Exchange,  determined  in  this  court  after  a 
most  learned,  able,  and  eloquent  investi^tion, 
puts  the  seal  to  the  doctrine.^  If,  as  m  that 
case,  the  exemption  of  foreign  ships  of  war 
from  the  local  jurisdiction  l^  placed  on  the 
footing  of  implied  or  express  assent;  that  may 
more  naturally  and  directly  be  inferred  in  the 
case  of  a  state  of  this  Union,  a  member  of  the 
confederacy,  than  of  a  foreign  power,  uncon- 
nected by  other  ties  than  those  of  peace  and 
amity  which  prevail  between  distinct  nations. 

3.— The  Caroline,  6  Rob.  488. 

4.— Droit  des  Gens.  L.  2,  ch.  7,  s.  80. 

5.— Id.  L.  1,  ch.  19,  8.  216,  217. 

6.— De  Jur.  Bel.  ac  Pao.  L.  2,  c.  3,  s.  18. 

7.-Di8. 174,  lae. 

8.-7  Cranoh,  116. 
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The  exclusive  jurisdiction  which  the  United 
States  have  in  forts  and  dock-yards  ceded  to 
351*1  them,  is  derived  from  the  express  ♦as- 
sent of  the  states  by  whom  the  cessions  are 
made.  It  could  be  derived  in  no  other  manner; 
because  without  it,  the  authority  of  the  state 
would  be  supreme  and  exclusive  therein.  But 
the  exclusive  jurisdiction  of  the  United  States 
on  board  their  ships  of  war  is  not  derived  from 
the  express  assent  of  the  individual  states;  be- 
cause the  United  States  have  it  in  commod  with 
all  other  independent  powers;  they  have  it  b^ 
the  public  law  of  the  world;  a  concession  of  it 
in  the  constitution  would  have  been  merely  de- 
claratory of  that  law.  The  power  granted  to 
Congress  by  the  constitution, '  *  to  make  rules  for 
the  government  of  the  land  and  naval  forces," 
merely  respects  the  militarv  police  of  the  army 
and  navy,  to  be  maintained  by  articles  of  war 
which  form  the  military  code.  But  this  case  is 
not  within  the  grasp  of  that  code,  the  offense 
being  committed  within  the  jurisdiction  of  the 
United  States.  The  power  of  a  court-martial 
to  punish  murder,  is  confined  to  cases  "  with- 
out" the  United  States,  by  the  act  of  the  28d 
of  April,  1800,  for  the  government  of  the  navy, 
ch.  83.  In  England,  murder  committed  in  the 
army  or  navy,  is  triable  (not  by  courts-martial), 
but  m  the  ordinary  criminal  courts  of  the  coun- 
try. But  in  what  courts?  In  the  national 
courts.  If  committed  on  land,  in  the  courts  of 
common  law ;  if  committed  within  the  limits 
of  the  admiralty  jurisdiction,  at  the  admiralty 
sessions.  *    In  the  memorable  case  of  the  frigate 


Cli£^peake,  the  pretension  of  searching  public 
ships  for  deserters  was  solemnly  disavowed 
*by  the  British  government,  and  their  [*S5^ 
immunity  from  3ie  exercise  of  any  jurisdiction 
but  that  of  the  sovereign  power  to  which  they 
belong  was  spontaneously  recognized.'  The 
principle  that  every  power  has  exclusive  juris- 
diction over  offenses  committed  on  board  their 
own  public  ships,  wherever  they  may  be,  is  also 
demonstrated  in  a  speech  of  the  present  Chief 
Justice  of  the  United  States,  delivered  in  the 
House  of  Representatives  on  the  celebrated  case 
of  Ncuih,  alias  Bobbins;  which  argument  though 
made  in  another  forum,  and  for  another  object,, 
applies  with  irresistible  force  to  every  claim  of 
jurisdiction  over  a  public  ship  that  may  be  set 
up  by  any  sovereign  power  other  than  that  to 
which  such  ship  belongs.'  *A1I  juris-  [*353 
diction  is  founded  on  consent;  either  the  con- 
sent of  all  the  citizens  implied  in  the  social 
compact  itself,  or  the  express  consent  of  the 
party  or  his  sovereign.  *But  in  this  [*3£»4 
case,  so  far  from  there  being  any  consent,  im- 
plied or  express,  that  the  state  courts  should 
take  cognizance  of  offenses  committed  on  board 
of  ships  of  war  belonging  to  the  United  States, 
*those  ships  enter  the  ports  of  the  dif-  [*355 
ferent  states  under  the  permission  of  the  st«te 
governments,  which  is  as  much  a  waiver  of 
jurisdiction  as  it  would  be  in  the  case  of  a  for- 
eign ship  entering  by  the  same  permission.  A 
foreign  ship  would  be  exempt  from  the  local 
iurisdiction;  and  the  sovereignty  of  the  United 
States  on  board  their  own  ships*  of  war  cannot 


1.-Tytler'8  Military  Law,  168. 

2.-— Mr.  Canning's  Letter  to  Mr.  Monroe,  August 
8d,  1807 ;  6  Waites*  Documents,  89. 

8.— Bee's  A  dm.  Rep.  206.  The  Edinburgh  Review 
for  October,  1807,  art.  1,  contains  an  examination  of 
this  subject,  in  which  the  writer  deduces  the  fol- 
lowlnir  propositions : 

I.  That  the  riffht  to  search  for  deserters  on  board 
of  merchant  ships  rests  on  the  same  basis  as  the 
riffbt  to  search  for  oontrabdnd  Roods.  Tbe  ground 
or  this  right  being  in  each  case  the  injury  done  to 
the  belligerent— which  can  only  be  known  by  a 
search,  and  redressed  by  immediate  Impressment. 
P.  9. 

li.  That  this  right  must  be  confined  to  merchant 
ships,  and  is  wholly  inapplicable  to  ships  of  war  of 
any  nation.  That  in  case  of  the  protecting  of  de- 
serters by  such  ships  the  only  remedy  lies  in  nego- 
tiation, and  if  thnt  fails,  in  war.    P.  9, 10. 

The  non-existence  of  the  right  to  search  national 
ships  is  inferred  from  the  following  arguments. 

1.  The  great  inconvenience  of  the  exercise  of  the 
right— the  tendency  to  cr<5ate  dissentlon. 

2.  The  silence  of  all  public  Juristd  on  tbe  subject, 
though  occasions  have  arisen  in  which  its  existence 
would  have  settled  the  question  in  dispute  at  once. 

For  example,  the  case  of  The  Swedish  convoy ; 
The  judgment  of  Sir  W.  Scott  thereon ;  Dr.  Croke's 
remarks  on  Schlegel's  work :  Letters  of  Sulplclus : 
liord  GrenviUe's  si>eech  on  the  Russian  treaty,  No- 
vember, 1810,  p.  11. 

III.  The  languaore  of  all  treaties.  In  which  the 
subject  of  search  is  mentioned,  where  it  is  always 
confined  to  merchant  ships.  Consolato  del  mare, 
ch.  273;  Treaty  of  WhltehaU,  1661,  art.  12;  Treaty 
of  Copenhagen,  1670.  art.  20;  Treaty  of  Breda,  1667, 
art.  19;  Treaty  of  Utrecht,  1713,  art.  24;  Treaty  of 
Commerce  with  Prance,  1786,  art.  26 :  Treaty  with 
America,  1795,  art.  17,  18, 19.  So,  in  the  language 
of  jurists,  the  right  is  always  confined  to  merchant 
ships.  Vattel,  Iiv.  3,  ch.  7,  s.  113  and  114;  Martens 
on  Privateers,  ch.  2,  s.  20 ;  Hubner,  de  la  Saisie  des 
batimens  neutre?,  Vol.  I,  part  1,  ch.  8,  s.  Whitlock's 
mem.  p.  651 ;  Molloy,  de  Jur.  Mar.,  book  1,  ch.  5. 

IV.  That  the  territory  of  an  independent  8tate  Is 
Inviolable,  and  cannot  tie  entered  into  to  search  for 
deserters.    Vattel,  lib.  2,  ch.  7,  s.  98,  s.  04,  and  s.  79. 

That  the  same  principle  of  inviolability  applies  to 
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the  national  ships,  and  that  these  floating  citadels 
are  as  much  a  part  of  the  territor>'  as  castles  on  dry 
land.  They  are  public  property,  held  by  public 
men  in  tbe  public  service,  and  governed  by  martial 
law.  Moreover,  the  supreme  power  of  the  state 
resides  in  them,  the  sovereign  is  represented  in 
them,  and  every  act  done  by  them  is  done  in  his 
name. 

V.  From  the  analogical  case  of  the  rights  and 
privileges  of  ambassadors,  everj'  reason  for  which 
applies  strongly  to  the  present  exemption.  Vattel, 
lib.  4,  ch.  7  and  8;  Qrotius,  de  Jure  Belli.  17, 4,  4. 

VI.  From  the  absurdity  of  determining  the  claims 
of  sovereign  states  In  the  tribunalpof  one  of  them : 
when  these  claims  can  only  be  decided  by  the  par*, 
ties  themselves.  Yet  if  search  in  »uch  case  be  re- 
sisted, tbe  admiralty  would  on  capture  be  the  judge. 
All  juristH  agree  that  there  is  no  human  court  in 
which  the  disputes  of  nations  can  be  tried.  And  do 
provisions  are  made  in  any  treaty  for  a  trial  of  this 
nature.    P.  15. 

VII.  That  the  naval  supremacy  of  Great  Britain 
affords  no  argument  for  the  right. 

That  this  naval  supremacy  was  never  admitted 
by  other  nations,  generally,  though  it  was  by  Hol- 
land. That  it  is  confined  to  the  Britif^h  seas,  snd 
that  even  in  them  it  only  respects  the  mere  right 
of  salute,  and  no  more.  See  Orotius,  lib.  2,  ch.  8,  s. 
8,  13;  Puffendorff,  de  Jure  Gebt.  lib.  4.  ch.  5,s.  T; 
Seld.  Mar.  Claus.  lib.  ch.  14;  Ibid.  lib.  2,  ch.;  Mollov 
b.  1.  ch.  5;  Treaty  of  peace  and  alliance  with  Hol- 
land, 1664,  art.  18;  Treaty  of  Whitehall.  1062,  art.  10: 
Treaty  of  Breda,  1667,  art.  19;  Treaty  of  Westmin- 
ster, 1674,  art.6;  Treaty  of  Paris,  1784.  with  Holland, 
art.  2;  Vattel,  llv.  1.  ch.  23.  a.  289,  p.  17, 18. 

VIII.  Two  Instances  only  exist  of  an  attempt  to 
claim  the  right,  and  these  were  of  Holland.  In  the 
negotiation  of  the  peace  of  18&4,  Cromwell  en- 
deavorea  to  obtain  from  the  Dutch  the  right  to 
search  for  deserters  in  their  vessels  of  war  within 
the  British  seas.  But  this  was  rejected,  and  the 
right  of  salute  only  acknowledged.  Soon  after 
that  peace  (1654)  the  question  was  discussed  In  con- 
sequence of  a  Dutch  convoy  being  searched  b»  to 
the  merchant  ships  in  the  channel.  The  Dutch 
government,  on  this  occasion,  gave  public  Instruc- 
tions to  their  commanders  to  allow  the  merchant 
ships  to  be  searched,  but  never  to  allow  tbe  ship» 
of  war.    Thurloe,  Vol.  II.,  p.  608,  p.  19  20. 

Wheal.  8. 
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be  less  perfect  while  they  remain  in  any  of  the 
ports  of  the  confederacy  than  if  they  were  in 
a  port  wholly  foreign.  But  we  have  seen  that 
when  they  are  in  a  foreign  port  they  are  exempt 
from  the  jurisdiction  of  the  country.  With 
still  more  reason  must  they  be  exempt  from  the 
jurisdiction  of  the  local  tribunals  when  they 
are  in  a  port  of  the  Union.  2.  The  State  Court 
bad  not  jurisdiction,  because  the  place  in  which 
the  offense  was  committed  (even  if  it  had  not 
been  committed  on  board  a  public  ship  of  war 
of  the  United  States^  is  within  the  admiralty 
jurisdiction  with  which  the  federal  courts  are 
invested  by  the  constitution  and  the  laws.  By 
the  constitution,  the  judiciary  power  extends 
to  **all  cases  of  admiralty  and  maritime  juris- 
diction." 

There  can  be  no  doubt  that  the  technical 
common  law  terms  used  in  the  constitution  are 
to  be  construed  according  to  that  law,  such  as 
''habeaa  corpus"  "trial  by  jury,"  Ac.  But 
this  is  a  term  of  universal  law,  "cases  of  ad- 
miralty and  maritime  jurisdiction ; "  not  cases 
of  admiralty  jurisdiction  only ;  but  the  amplest, 
broadest,  and  most  expansive  terms  that  could 
be  used  to  grasp  the  largest  sense  relative  to  the 
subject-matter.  The  framers  of  the  constitu- 
tion were  not  mere  common  lawvers  only. 
Their  minds  were  liberalized  by  a  knowledge 
35B*]  of  universal  ^jurisprudence  and  general 
policy.  They  may  as  well,  therefore,  oe  sup- 
posed to  have  used  the  term  admiralty  and 
maritime  jurisdiction  as  denoting  the  jurisdic- 
tion of  the  admiralty  in  France,  and  in  every 
country  of  the  civilized  world,  as  in  £ngland 
alone.  But  even  supposing  this  not  to  have 
been  the  case, the  statutes  of  Kichard  XL.  at  their 
enactment,  could  not  have  extended  to  this 
country,  because  the  colonies  did  not  then  ex- 
ist. They  could  not  afterwards  on  the  discovery 


and  colonization  of  this  country  become  applica- 
ble here,  because  they  are  geographically  lo 
cal  in  their  nature.  British  statutes  were  not 
in  force  in  the  colonies,  unless  the  colonies  were 
expressly,  or  by  inevitable  implication,  included 
therein.*  We  never  admitted  the  right  of  the 
British  parliament  to  bind  us  in*  any  case,  al- 
though they  assumed  the  authority  to  bind  us 
in  all  cases.  It  is  therefore  highly  probable 
that  the  framers  of  the  constitution  had  in  view 
the  jurisdiction  of  those  admiralty  courts  with 
which  they  were  familiar.  The  jurisdiction  of 
the  colonial  admiralty  courts  extended,  First. 
To  all  maritime  contracts,  wherever  made  and 
wherever  to  be  executed.  Second.  To  all 
revenue  causes  arising  on  navigable  waters. 
Third.  To  all  offenses  committed  "on  the 
sea  shores,  public  streams,  ports,  fresh  waters, 
rivers,  and  arms  as  well  of  the  sea  as  of  the 
rivers  and  coasts,"  &c.*  But  if  this  construc- 
tion should  not  be  tenable,  it  may  be  shown 
that  an  offense  committed  in  the  *place  [*357 
where  the  record  shows  this  crime  was  com- 
mitted. Sa  within  the  rightful  jurisdiction  of 
the  admiralty,  according  to  English  statutes 
and  English  authorities.  Before  the  statutes 
of  Richard  II.  the  criminal  jurisdiction  of 
the  admiralty  extended  to  all  offenses  commit- 
ted on  the  high  seas,  and  in  the  ports,  havens 
and  rivers  of  the  kingdom.'  Subsequently  to 
the  statutes  of  Richani,  there  has  never  been 
any  question  in  England  that  the  admiralty 
had  jurisdiction  on  the  sea  coast  within  the  ebb 
and  flow  of  the  tide.  The  doubt  has  been  con- 
fined to  ports  and  havens.  But  "the  sea," 
technically  so  termed,  includes  ports  and 
havens,  rivers  and  creeks,  as  well  as  the  sea 
coasts;  and  therefore  the  admiralty  jurisdiction 
extends  as  well  to  these  (within  the  ebb  and 
flow)  as  to  the  sea  coasts.^    On  this  branch  of 


I .— 1  Bl.  Com.  107, 108. 

2.— De  Lovio  V.  Bolt,  2  Gallls.  470,  Dote  47. 

3.— Rouerhton*8  Articles  In  Clerk's  PraxiB,  99,  ef 
infra.  Exton.book  \%  and  18;  Selden,  Do  Domlnio 
Maris,  book  2,  ch.  24;  Zouch's  Jurisdiction  of  the 
Admiralty  asserted,  96;  Hall's  Adm.  Practice,  XIX.; 
Spelraan's  Works,  226,  Ed.  1727. 

4. — Nota,  Que  chescun  ewe,  que  flow  et  reflew  est 
appel  bras  de  meer  d  tant  aunt  come  el  flowe. "  22 
AB^ise^  9d. 

Choke,  J*.,  **  Si  ]eo  ay  torre  adjoint  al  mere  issint 
que  le  mere  ebbe  et  flow  sur  ma  terre«quant  II  flowe 
chescun  poet  pischer  on  lo  ewe  que  est  flow  sur  ma 
terre,  car  donques  il  est  parcel  de  le  mere,  et  en  le 
mere  chescun  bomme  poit  piscbcr  de  common 
droit."  Year  Book,  8  Edw.  4, 19,  a ;  S.  C.  cited  5  Co. 
Kep.   107. 

'^  It  was  resolved  that  where  the  sea  flowR  and  has 
pUfUUudem  marin^  the  admiral  shall  have  juriiMlic- 
tion  of  everything  done  on  the  water  between  the 
hiifh  water-mark  by  the  natural  course  of  the  sea; 
yet,  when  the  sea  ebbs,  the  land  may  belong  to  a 
subject,  and  everything  done  on  the  land,  when  the 
sea  is  ebbed,  shall  be  tried  at  the  common  law,  for 
it  is  then  parcel  of  the  county  and  infra  cot'iAu  C4t- 
mUattufi  and  therewith  agrees.  H  l£dw.  IV.  19,  a.  8o 
note  that  below  the  low  water-mark  the  admiral 
hath  the  sole  and  absolute  Jurisdiction ;  between 
the  high  water-mark  and  low  water-mark,  the  eom- 
moa  law  and  the  admiral  have  diviimm  imperium^ 
as  is  aforesaid,  KUictt  one  super  acituam  and  the 
other  nuper  terram.**  Sir  Henry  Constable's  case, 
5  CO.  Kep.  100,107. 

"*  The  place  absolutely  subject  to  the  Jurisdiction 
of  the  admiralty  is  the  sea,  which  seemeth  to  corn- 
prebend  public  rivers,  fresh  waters,  creekt*.  and 
surrounded  places  whatsoever,  within  the  ebbing 
and  flowing  of  the  sea  at  the  highest  water,  the 
fifaoree  or  banks  adjoining,  from  all  the  flrst  bridges 
I,  for  in  these  the  admiralty  bath  full  Juris- 


Wheat.  8. 


diction  in  all  causes,  criminal  and  civil,  except 
treasons  and  right  of  wreck."  Spelman,  of  ihe 
Admiralty  Jurisdiction,  Works,  22ti,  Edw.  1727. 

**The  ctiurt  was  of  opinion,  that  the  contract  be- 
ing laid  to  be  made  infra  fluxtim  et  refiuxum  maria, 
it  might  be  u|x>n  the  high  sea ;  and  was  so,  if  the 
water  was  at  high  water-mark,  for  in  that  case 
there  is  divimim  imperium  tietween  the  common 
law  and  the  admiralty  lurisdlctiou,  according  as 
the  water  was  high  or  low.  Barber  v.  Wharton, 
2  Ld.  Uaym.,  1462. 

The  ancient  commission  issued  under  the  statute 
28  Henry  VllI.,oh.J5,concerning  the  trial  of  crimes 
committed  within  the  admiralty  jurisdiction,  con- 
tains ttie  following  words,  descriptive  of  the  crim- 
inal Jurisdiction  of  the  court:  "Tarn  in  aut  super 
marl,  aut  in  allquo  porta,  rivo,  aqua  dulci,  creca, 
seu  loco  quocunque  infra  fluxum  maris  ad  plenitu- 
dem,a  qulbuscunque  primis  pontibus  versus  mare, 
quam  super  littus  maris,  et  alibi  ablcunque  infra 
Jurlsdictionem  nostram  maritimam,  aut  limitcs  Ad- 
miralitatis  Kegninostri,  et  Dominium  nostrorum." 
Zouch,  112,  2  Hale's  P.  C.  ch.  3.  Lord  Hale  speak- 
ing of  this  statute,  28  Hen.  VIIT.,  ch.  15,  quoting  the 
words  which  define  the  locality  of  the  Jutisdiciion 
given  to  the  high  commission  court,  viz.,  "in  and 
upon  the  sea,  or  in  any  other  haven,  creek,  river, 
or  place,  where  the  admiral  hath,  or  pretends  to 
have  power,  authority,  or  Jurisdiction,"  thissfH^ms 
to  me  to  extend  to  great  rivers,  where  the  sea  flt)ws 
and  reflows  below  the  first  bridges,  and  also  in 
creeks  of  the  sea  at  full  water,  where  the  sea  flows 
and  reflows,  and  uuon  high  water  upon  the  shore, 
though  these  possibly  be  within  the  body  of  the 
c*>unty ;  for  there  at  least,  by  the  statute  of  Klch. 
II.,  they  have  a  Jurisdiction  ;  and  thus,  accordingly, 
it  ha«  been  constantly  us<>d  in  all  times,  even  when 
Judges  of  the  common  law  have  been  named  and 
satin  their  commission ; but  wo  are  not  to  extend 
the  words  "pretends  to  have"  to  such  a  pretense 
as  is  without  any  right  at  all,  and  theref6re.  al- 
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358*]  the  case  it  *would  beuBeless  to  do  more 
than  refer  to  the  opinion  of  one  of  the  learned 
iudges  of  this  court,  *  in  which  all  the  leamine 
35d*]  on  the  civil  and  criminal  jurisdiction  *of 
the  admiralty  is  collected  together,  and  concen- 
trated in  a  blaze  of  luminous  reasoning,  to 
prove  that  this  tribunal,  before  the  statutes  of 
&GO*l  Richard  II.  ♦had  cognizance  of  all  torts, 
and  offenses,  on  the  high  seas,  and'in  ports  and 
havens,  as  far  as  the  ehb  and  flow  of  the  tide ; 
that  the  usual  common  law  interpretation, 
abridging  this  jurisdiction  to  transactions  wholly 
and  exclusively  on  the  high  seas,  is  indefen- 
sible upon  principle,  and  the  decisions  founded 
upon  It  are  irreconcilable  with  one  another; 
whilst  that  of  the  civilians  has  all  the  consist- 
ency of  truth  itself;  and  that  whether  the  Eng- 
lish courts  of  common  law  be,  or  be  not,  bound 
by  these  decisions,  so  that  they  cannot  retrace 
their  steps,  yet  that  the  courts  of  this  country 
are  unshackled  by  any  such  bonds,  and  may 
and  ought  to  construe  liberally  the  grant  of  ad- 
miralty and  maritime  jurisdiction  contained  in 
the  constitution.  To  the  authorities  there 
cited,  add  those  in  the  margin,  showing  that 
36 1*]  the  courts  *of  admiralty  in  Scotland , 
France, and  the  other  countries  of  Europe  possess 
the  extent  of  jurisdiction  we  contend  for. '  The 
liberal  construction  of  the  constitution,  for 
which  we  contend,  is  strongly  fortified  by  the 
interpretation  given  to  it  by  the  Congress  in  an 
analogous  case,  which  interpretation  has  been 
confirmed  by  this  court.  The  judiciary  act  de- 
clares that  revenue  snits,  arising  out  of  seizures 
302*]  on  waters  ^navigable  from  the  sea,  &c.. 
shall  be  causes  of  admiralty  and  maritime  juris- 
diction. And  in  the  case  of  The  Vengeance,^ 
and  other  successive  cases,  the  court  has  con- 
firmed the  constitutionality  of  this  legislative 
provision.  But  neither  the  Congress  nor  the 
court  could  make  those  suits  cases  of  admiralty 
and  maritime  jurisdiction  which  were  not  so  by 
the  constitution  itself.  The  constitution  is  the 
supreme  law,  both  for  the  legislature  and  for 


the  court.  The  Hi^h  Court  of  Admiralty  in 
England  has  no  original  jurisdiction  of  revenue 
causes  whatever.  But  the  colonial  courts  of 
admiralty  have  always  had,  and  that  inherent, 
independent  of,  and  pre-existent  to,  the  statutes 
on  this  subject.^  The  inevitable  conclusion, 
therefore,  is,  that  both  the  legislature  and  the 
court  understood  the  term  cct9tt$  of  admiralty 
and  maritime  jurisdiction,  to  refer,  not  to  the 

Jurisdiction  of  the  High  Court  of  Admiralty  in 
Cngland,  as  frittered  down  by  the  illiberal 
jealousy  and  unjust  usurpations  of  the  common 
law  courts,  but  to  the  admiralty  jurisdiction 
as  it  had  been  exercised  in  this  country  from 
its  first  colonization.  But  it  has  been  already 
shown  that  this  jurisdiction  extended  to  all 
crimes  and  offenses  committed  in  ports  and 
havens.  It  therefore  follows  that  such  was  the 
extent  of  the  admiralty  jurisdiction  meant  to 
be  conferred  upon  the  federal  courts^b^  the 
f  ramers  of  the  constitution.  3.  By  the  judiciary 
act  of  1789,  ch.  25,  the  Circuit  Court  has  juris- 
diction of  all  crimes  cognizable  under  the  au- 
thority of  the  United  States.  By  the  act  of 
♦1790,  ch.  9,  it  \b  provided,  that  "  if  [♦SOS 
any  person  or  persons  shall  commit  upon  the 
high  seas,  or  in  any  river,  haven,  basin,  or  bay, 
out  of  the  jurisdiction  of  any  particular  state, 
murder,"  <&c.,  "he  shall  suffer  death.'*  It  ap- 
pears by  the  face  of  the  record  itself  that  this 
murder  was  committed,  in  fact,  "in  a  river, 
haven,  or  ba^,"  and  it  has  already  been  showit 
that  in  law  it  was  committed  out  of  the  juris- 
diction of  any  particular  state. 

The  Attorney- General,  on  the  same  side.  If 
the  offense  in  (question  be  not  cognizable  by  the 
Circuit  Court,  it 'is  entirely  dispunishable.  The 
harbor  of  Boston  is  bounded  by  three  distinct 
counties,  but  not  included  in  either;  con<se- 
quently  the  lociis  in  giw  is  not  within  the  body 
of  any  county.  These  three  counties  are  Suf- 
folk, Middlesex  and  Norfolk ;  and  are  referred 
to  as  early  as  the  year  1637,  in  the  public  acts 
of  the  colony  of  Massachusetts  as  then  estab- 


thougrb  the  admiral  pretends  to  have  Jurisdiction 
upon  the  shore  when  the  water  is  roflowed,  vet  he 
hath  no  conilzance  of  a  felony  oommltted  there/' 
Ac.,  &o.    2  Hale's  P.  C.  ch.  3. 

The  navy  mutiny  act  of  the  22  Geo.  II.,  oh.  33,860. 
4.  thus  dodnes  the  jurisdiction  of  a  navy  court-mar- 
tial, to  wit :  **  Nothlnflr  contained  in  the  articles  of 
Wrtr  shall  extend  or  be  construed  to  extend,  to  em- 
power any  court-martial  in  virtue  of  this  act,  to 
proceed  to  the  punishment  or  trial  of  any  fft  the  of- 
ieni«e8  specitled  in  the  several  articles  (other  than 
the  offeuso^  specified  in  the  6th,  34th,  and  36th  arti- 
cles and  orders),  which  shall  not  be  committed 
upon  the  main  sea,  or  in  greAt  rivers  only,  beneath 
the  bridges  of  the  said  rivers  nigh  to  the  sea,  or  in 
the  haven,  river,  or  creek  within  the  jurisdiction  of 
the  admiralty,"  &c.  In  tue  25tb  section  of  the  act 
is  the  follow inir  proviso:  **  Provided  always,  that 
nothing:  in  this  act  shall  extend,  or  be  construed 
to  extend  to  take  away,  from  the  Lord  High  Admi- 
ral of  Great  Britain,  or  the  commissioners  for  exe- 
cuting the  office  of  Ix)rd  Hiirh  Admiral  of  Great 
Britain  or  any  vico-admlral,  or  any  judge  or 
Judges  of  the  admiralty,  or  his  or  their  deputy 
or  deputies,  or  any  other  officers  or  ministers 
of  the  admiralty,  or  any  others  having  or 
claiming  any  admiralty  power,  juri^iction,  or 
authority  within  the  realm,  or  any  other  cf  the 
king's  dominions,  or  from  any  person  or  court  what- 
soeveraoy  power,  rights  jurlsdiction.pre-emlnence, 
or  authority,  which  he,  or  they,  or  any  of  them, 
lawfully  hath,  have,  or  had,  or  ought  to  have  and 
«n  joy,  before  the  making  of  this  act,  so  as  the  same 
person  shall  not  t>e  punished  twice  for  the  same 
offense."  1  M'Arthur  on  Courts-Martial,  174,  348, 
4tli  Kd. 
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1.— De  Lovio  v.  Bolt,  2  Gallls.  doa 

2.— In  Scotland,  the  delegate  of  the  High  Admiral, 
who  holds  the  Ck>urt  of  Admiralty,  **  is  declared  to 
be  the  king's  justice-general  upon  the  seas,  or  fresh 
water,  witnin  flood  and  mark,  and  in  all  harbors 
and  creeks,"  &c.  2  Bro.  Civ.  and  Adm.  Law.  30,  4«0; 
Brskine's  Institutes, 84, 10th  ed.  ''In  Scotland  (as 
Well  wood,  a  Scottish  man,  writes),  the  admiral  and 
judge  of  the  admiraltv  bath  power  within  the  sea- 
tlood,  over  all  sea-faring  men,  and  in  all  sea-faring 
causes  and  debates,  civil  and  criminal.  So  that  no 
other  judge  of  any  degree  may  meddle  therewith, 
but  only  bv  way  of  assistance,  as  it  was  found  in 
the  action  brought  by  Anthony  de  la  Tour  agruinst 
Christian  Martens,  Novemt>er8th,  1542."    Zouch,  91. 

"Coimoltront  (les  jugesde  I'amiraut^)  pareiUe- 
mont  des  pirateri^s,  pillages  et  desertions  dee  etiulp- 
ages,  et  g^neraleraent  de  tous  crimes  et  delits  oc »m- 
mis  sur  mer,  ses  ports,  havres,  et  rlvages"  Ordou- 
nance  de  la  marine,  L.  1,  t.  2,  art.  10,  de  la  Comp^ 
tence.  "  L'amlraut^  6toit  une  veritable  jurisdiction 
ayant  le  droit  do  glaive  etcons^uemment  de  juger 
le!«  personnes  tant  au  crimlnel  qu'au  dvil,  et  cer- 
taines  choses  qui  par  leur  nature  ^tolent  purement 
maritimes,  ce  qui  r^ulte  du  titre  de  la  oomp&tenoe, 
art.  2,  et  10.  Le  tribunal  des  juges  consuls  jugoient 
les  choses  commerciales ;  d'oi!^  11  rfisultoit  oue  les 
amlraut6s  connoissent  de  tous  les  proo^,  actions  et 
contrats  survenus  pour  vente  lenavires  nauf rages, 
assurances,  etc.  et  les  tribunauz  oonsulalres  de  tous 
les  actes  de  oommeroe  purement  meroantile.'* 
Bouoher,  Droit  Maritime,  727. 

8.-3  Ball.  297. 

4.— The  Fabius,  2  Rob.  245. 
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lished.'  It  is  not  pretended  that  the  place 
where  the  ship  of  war  lay  at  the  time  this  of- 
fense was  committed  is  within  the  limits  of  the 
county  of  Middlesex.  By  the  act  of  the  legis- 
lature of  Ma.ssachusetts  of  the  26th  of  March, 
17^.  all  the  territory  of  the  county  of  Suffolk 
not  comprehended  within  the  towns  of  Boston 
and  Chelsea,  was  formed  into  a  new  county  by 
the  name  of  Norfolk.  And  by  this  act  ana  the 
subsequent  acts  of  the  20th  of  June,  1793,  and 
18th  of  June,  1803,  the  county  of  Suffolk  now 
comprehends  only  the  towns  of  Boston  and 
30i*]  Chelsea.  The  *locus  in  quo  cannot  be 
within  the  body  of  either  of  these  counties,  or 
of  the  old  county  of  Suffolk;  for  there  is  no 
positive  law  fixing  the  local  limits  of  the  coun- 
ties themselves,  or  of  the  towns  included  there- 
in; and  according  to  the  facts  stated  on  the 
record,  it  is  at  least  doubtful  whether  a  person 
on  the  land  on  one  side  of  the  waters  of  the  har- 
bor could  discern  what  was  done  on  the  other 
side.'  If  the  locus  in,  quo  be  not  within  the 
body  of  any  county,  it  is  confessedly  within  the 
adoairalty  jurisdiction.  That  jurisdiction  is  ex- 
clusively vested  in  the  United  States  courts,* 
and  therefore  the  state  court  could  not  take 
cognizance  of  this  ofifense.  To  whichever 
forum,  however,  the  cause  be  assigned,  the 
accused  is  equally  safe.  In  either  court  the 
trial  is  by  a  jury,  and  there  is  the  same  privi- 
lege of  process  to  compel  the  attendance  of 
•witnesses,  &c.  The  objection  commonly  urg- 
ed to  the  admiralty  jurisdiction,  that  it  proceeds 
according  to  the  course  of  the  civil  law,  and 
without  the  intervention  of  a  jury,  would  not 
apply.  Besides,  that  objection  is  wholly  un- 
founded, even  as  applied  to  the  court  when  pro- 
ceeding in  criminal  cases  according  to  the  an- 


cient law  of  the  admiralty,  independent  of  stat- 
utes; when  thus  proceeding, it  never  acted  with- 
out the  aid  of  a  grand  and  petit  jury .  There  is  no 
doubt  the  courts  of  the  United  States  are  courts 
of  limited  jurisdiction,  but  not  limited  as  to 
each  general  class  of  cases  of  which  they  take 
cognizance.  The  terms  of  the  constitution  em- 
brace ***all  cases  of  admiralty  and  [*365 
maritime  jurisdiction;"  civil  and  criminal,  and 
whether  the  same  arise  from  the  locality  or 
from  the  nature  of  the  controversy.  The  mean- 
ing and  extent  of  these  terms  is  to  be  sought 
for,  not  in  the  common  law,  but  in  the  civil 
law.  Suppose  the  terms  had  been  jtM  poat- 
Uminii,  or  jactitation  of  marriage;  where  else, 
but  to  the  civil  law,  could  resort  be  had  in  or- 
der to  ascertain  their  extent  and  import?  It 
may  be  that  the  Jurisdiction  of  the  civil  law 
courts  is  a  subdivision  of  the  great  map  of  the 
common  law;  but  in  order  to  ascertain  its  limits, 
extent  and  boundaries,  the  maf)  of  this  particu- 
lar province  must  be  minutely  inspectea.  The 
common  law  had  no  imperial  prerogative  over 
the  civil  law  courts  by  which  they  could  be  con- 
trolled, or  have  been  in  fact  controlled.  The  ter- 
rors of  prohibition  were  disregarded,  and  the  con- 
teat  between  these  rival  jurisdictions  was  con- 
tinued with  unabated  hostility  until  the  agree- 
ment signed  by  all  the  judges  in  1632,  and  rati- 
fied by  the  king  in  council.*  The  war  between 
them  would  never  have  *been  termi-  [*30G 
nated,  but  by  the  overruling  authority  of  the 
king  in  counsel.  A  temporary  suspension  of 
hostilities  had  been  effected  by  a  previous 
agreement  of  *the  judges  of  the  King's  r*307 
]&nch  and  the  admiralty,  made  in  1575;  but 
that  agreement  was  soon  violated  by  the  com- 
mon law  courts.*    So  that  the  limits  of  the  ad- 


1. — Colony  Laws,  ed.  1673,  title  courts,  36, 37. 

2.-2  Hawkins,  ch.  9,  s.  14 ;  2  East's  P.  0.  84. 

3.— Martin  v.  Hunter,  1  Wheat.  333, 337. 

4.—*^  Resolution  upon  the  cases  of  Admiral  Juris- 
diction.   Whitehall,   18th  February.    Present,  tho 
Kind's  most  Excellent  Majesty. 
Liora  Keeper,  Lord  V.  Wimbleton, 

Lord  Ab.  of  York,  Lord  V.  Wentworth, 

Lord  Treasurer,  Lord  V.  Falkland, 

Lord  Privy  Seal,  Lord  Bishop  of  London, 

Earl  Marshall,  Lord  Cottinifton, 

Lord  Chamberlain,  Lord  Newburg-h, 

Earl  of  Dorset.  Mr.  Treasurer, 

Earl  of  Carlisle,  Mr.  Comptroller, 

Eari  of  Holland,  Mr.  Yloe-Chamberlaln, 

Earl  of  Denbigh,  Mr.  Secretary  tloke, 

Ijord  Chan,  of  Scotland,  Mr.  Secretary  Windebank. 
Earl  of  Morton, 

*'  This  day,  thekin^r  being*  present  in  council,  the 
articles  ana  propositions  following,  for  the  acoom- 
modatlngr  and  settliogr  the  difference  concerning 
prnhibitiotts,  arisingr  between  His  Majesty's  courts 
at  Westminster,  and  his  court  of  admiralty,  were 
fully  debated  and  resolved  by  the  board ;  and  were 
then  likewise,  upon  reading  the  same,  as  well  be- 
fore the  Judges  of  His  Majesty's  said  courts  at  West- 
minister, as  before  the  Jud^  of  his  said  court  of 
admiralty, and  his  attomey-frencral,  agreed  unto, 
and  subscribed  by  them  all  in  His  Majesty's  pre»- 
ence,  viz.: 

**1.  If  suit  should  be  commenced  in  the  court  of 
admiralty  napon  contracts  ihade,  or  other  thingrs 
personal  done  t>eyond  the  sea,  or  upon  the  sea,  no 
prohibition  is  to  be  awarded. 

**9.  If  suit  be  before  the  admiral  for  freight  or 
mariner  waires,  or  for  breach  of  charter-parties, 
for  wa^es  to  be  made  beyond  the  seas ;  though  the 
charter-party  happen  to  be  made  within  the  realm ; 
so  as  the  penalty  be  not  demanded,  a  prohibition 
is  not  to  be  ffrantod.  But  if  the  suit  be  for  tho 
penalty,  or  if  the  question  be  made,  whether  the 

Wheat.  3. 


charter-party  be  made  or  not ;  or  whether  the  plaint- 
iff did  release,  or  otherwise  discharge  the  same 
within  the  realm :  this  is  to  be  tried  In  the  king's 
courts,  and  not  in  the  admiralty. 

**  3.  If  suit  be  in  the  court  of  admiralty,  for  build- 
ing, amending',  savlnsr,  or  necessary  victualing-  of 
a  ship  aifainst  the  ship  itself,  and  not  against  any 

Earty  by  name,  but  such  as  for  his  interest  makes 
imself  a  party ;  no  prohibition  is  to  bo  g^ranted, 
thougrh  this  be  done  within  the  realm. 

'*  4.  Although  of  some  causes  arising  upon  the 
Thames  beneath  the  bridge,  and  divers  other  rivers 
beneath  the  first  bridge,  the  king's  courts  have 
cognizance ;  yet  the  admiralty  hath  also  Jurisdic- 
tion there  in  the  point  specially  mentioned  in  the 
statute  of  Dtclnut  quinto  Richai-di  Seeundi^  and  also 
by  exposition  and  equity  thereof,  he  may  inquire 
of  ana  redress  all  annoyances  and  obstructions  in 
those  rivers,  that  are  any  impediment  to  navigation 
or  passage  to  or  from  the  sea ;  and  no  prohibition 
is  to  be  granted  In  such  esses. 

"5.  If  any  be  imprisoned,  and,  upon  h<i,beas  cor^ 
ints  brought.  It  l>e  certified,  that  any  of  these  be 
the  cause  of  his  imprisonment,  the  party  shall  be 
remanded. 

*'  Subscribed  4th  February,  1632,  by  all  the  Judges 
of  both  benches."  Cro.  Car.  296,  London  Ed.  of 
1657.  By  Sir  Harbottle  GrimstQne.  These  resolu- 
tions are  inserted  in  the  early  editions  of  Croke's 
reports,  but  left  out  in  the  later,  seemingly  ex  in- 
duetria.    2  Brown's  Civ.  &  Adm.  Law,  19. 

6.—  "lathofMay,  L575. 

"  The  request  of  the  Judge  of  the  admiralty  to  the 
Lord  Chief  Justice  of  Her  Majesty's  Bench,  and  his 
colleagues,  with  their  answers  to  the  same. 

'*  1st  Request.  That  after  Judgment  or  sentence 
given  in  the  Court  of  Admiralty,  in  any  cause  or  ap- 
peal made  from  the  same  to  the  High  Court  of 
Chancery,  it  may  please  them  to  forbear  the  grant- 
ing of  any  writ  of  T)rohibition,  either  to  the  judge 
of  said  court  or  to  Her  Majesty's  delegates,  at  the 
sute  of  him  by  whom  such  appeal  shall  be  made, 
seeing  by  choice  of  remedy  in  that  way,  in  reason 
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368*]  miralty  ^jurisdiction  in  £ngland,as  fixed 
at  the  time  the  United  States  constitution  was 
established,  could  not  be  ascertained  by  the 
309*]  common  law  alone.  Resort  *mu8t  have 
been  had  for  this  purpose  to  the  resolutions  of 
the  king  in  council,  in  1575  and  1632,  and  to 
the  statues  of  Richard  II.  and  Henry  VIII. 
370*]  The  framers  of  the  constitution  took 
a  large  and  liberal  view  of  this  subject.  They 
were  not  ignorant  of  the  •usurpations  of 
the  common  law  courts  upon  the  ad- 
miralty jurisdiction,  and  therefore  used,  ex 
induatria,  the  broad  terms,  "all  cases  of  ad- 
miralty and  maritime  jurisdiction;"  leaving  the 
judiciary  to  determine  the  limit  of  these  terms, 
not  merely  by  the  inconsistent  decisions  of  the 
Endish  common  law  courts  (which  are  irrecon- 
cilable with  each  other,  and  with  the  remains 
of  jurisdiction  that  are  b;^  them  acknowledged 
still  to  belong  to  the  admiralty),  but  by  an  im- 
partial view  of  the  whole  matter,  going  back  to 
Its  original  foundations.  What  cases  are  "of 
admiralty  and  maritime  jurisdiction,"  must  be 
determined  either  by  their  nature    or  by  the 


place  where  they  arise.  The  first  class  includes 
all  questions  oi  prize,  and  all  maritime  con- 
tracts wherever  made,  and  wherever  to  be  exe- 
cuted. The  second  includes  all  torts  and  of- 
fenses committed  on  the  high  seas,  and  in  ports 
and  rivers  within  the  ebb  and  flow  of  the  tide. 
It  is  within  the  latter  branch  of  the  admiralty 
iurisdiction  that  the  present  case  falls.  The 
jurisdiction  of  the  admiralty  all  over  Europe, 
and  the  countries  conquered  and  colonized  by 
Europe,  extends  to  the  sea,  and  it«  inlets,  arms 
and  ports;  wherever  the  tide  ebbs  and  flows. 
Even  in  England,  this  particular  offense,  when 
"  committed  in  great  ships,  being  hovering  in 
the  main  stream  of  great  rivers,  beneath  the 
bridges  of  the  same,  ni^h  to  the  sea,"  is  within 
the  admiralty  jurisdiction.  The  place  where 
this  murder  was  committed  is  precisely  within 
the  jurisdiction  of  the  admiralty  as  expounded 
*by  Lord  Hale  in  his  commentary  on  [*371 
the  statute  28th  Henry  VIII.,  ch.  15,  which  has 
been  preferred  to  Lord  Coke's  construction  by 
all  the  judges  of  England  in  the  very  recent  case 
of  Kingy.  Bruce,  ^  *The  observation  of  [*372 


he  ouerht  to  be  contented  therewith,  and  not  to  be 
relieved  any  other  way. 

**  Answer.  It  is  a^rreed  by  the  Lord  Chief  Justice 
and  his  coUeaflruee,  that  after  sentence  driven  in  the 
delesrates,  no  prohibition  shall  be  granted.  And  if 
there  be  no  sentence,  if  a  prohlbiuon  be  not  sued 
for  within  the  next  term  foUowin^r  sentence  in  the 
Admiralty  Court,  or  within  two  terms  after  at  the 
farthest,  no  prohibition  shall  pass  to  the  dele- 
gates. 

**  dd  Request.  That  prohibitions  hereafter  be  not 
granted  upon  bare  suggestions  or  surmises,  without 
summary  examination  and  proof  thereof,  wherein 
it  may  be  lawful  to  the  Judge  of  the  admiralty,  and 
the  party  defendant  to  have  counsel,  and  to  plead 
for  the  stay  thereof,  if  there  shall  appear  cause. 

"  Answer.  They  have  agreed  that  tne  judge  of 
the  admiralty  and  the  party  defendant  shall  nave 
counsel  in  court,  and  to  plead  to  stay,  if  there  may 
appear  evident  cause. 

*'  3d  Request.  That  the  judge  of  the  admiralty,  ac- 
cord Ing  to  such  an  ancient  order  as  hath  been  tak- 
en by  King  Edward  I.,  and  his  council,  and  ac- 
cording to  the  letters  patent  of  the  Lord  Admiral 
for  the  time  being,and  allowed  by  other  kings  of  the 
land  ever  since,  and  by  custom  time  out  of  the  mem- 
ory of  man,  may  have  and  enjoy  cognition  of  all 
contracts,  and  other  things,  rising  as  well  beyond 
as  upon  the  sea,  withoutTet  or  prohibition. 

"  Answer.  This  is  agreed  upon  by  the  said  Lord 
Chief  Justice  and  his  colleagues. 

'*4th  Request.    That  the  said  Judges  may  have 
and  enjoy  the  knowledge  of  the  breach  of  charter- 
parties,  made  betwixt  masters  of  ships  and  mer- 
chants for  voyttges  to  be  made  to  the  parts  beyond 
the  sea,  and  to  be  performed  upon  and  beyond  the  ' 
sea,  according  as  it  bath  l)een  accustomed  timeout  \ 
of  mind,  and  according  to  the  good  meaning  of  the  • 
3Sd  of  Henry  VIII.,  c.U,  though  the  same  charter-  ' 
parties  be  made  within  the  realm. 

*^  Answer.  This  is  likewise  agreed  upon,  for 
things  to  be  performed,  either  upon  or  beyend  the 
sea,  though  the  chartei^party  be  made  upon  the 
land,  by  the  statute  of  the  3Sd  of  Henry  VIII., 
chap.  U. 

*' 5th  Request.  That  writs  of  corpus  cum  causa 
be  not  directed  to  the  said  Judge,  in  causes  of  ihe 
nature  aforesaid,  and  if  any  happen  t4i  be  directed, 
that  it  ma^'  please  them  to  accept  of  the  return 
thereof,  with  the  cause,  and  not  the  body,  as  it 
hath  always  been  accustomed. 

*•  Answer.  If  any  writ  of  this  nature  be  directed 
in  the  causes  before  specifled,  they  are  ocmtent  to 
return  the  bodies  again  to  the  lord  admiral's  jail, 
upon  certificate  of  the  cause  to  be  such,  or  if  it  be 
for  contempt  or  disobedience  to  the  court  in  any 
such  cause.  Zouch's  Jurisdiction  of  the  Admiralty 
of  England  Asserted,  121. 

Extract  from  **T'he  com  plaint  of  the  Lord  A  dmiral 
of  England,  to  the  King's  Most  Excellf'nt  Majesty, 
against  the  Judges  of  the  realm,  concerning  pro- 
hibitions granted  to  the  Court  of  Admiralty,  11 
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February,  penultimo  die  Termini  HiUarii^  Anno  8, 
Jac.  Regis.,  &c." 

"  5.  To  the  end  that  the  admiral  jurisdiction  may 
receive  all  manner  of  impeachment  and  interrup- 
tion, the  rivers  t>eneath  the  first  bridge  where  it 
ebbeth  and  fioweth,  and  the  ports  and  creeks,  are 
by  the  judges  of  the  common  law  affirmed  to  be  no 
part  of  the  seas,  nor  within  the  admiral  jurisdic- 
tion. And  whereupon  prohibitions  are  usually 
awarded  upon  actions  depending  in  that  court,  for 
contracts  and  other  things  done  in  those  places : 
notwithstanding  that  by  use  and  practice,  time  nut 
of  mind,  the  Admiral  Court  have  had  Jurisdiction 
within  such  ports,  creeks  and  rivers. 

**  7.  That  the  agreement  made  anno  domlni  1575, 
between  the  Judges  of  the  King's  Bench  and  the 
Court  of  Admiralty,  for  the  more  certain  and  quiet 
execution  of  admiral  jurisdiction,  is  not  ol>serv»! 
as  it  ought  to  be."  Zouch.  Preface.  The  last  of 
the  above  articles  of  complaint  was  answered  by 
Sir  Edwai*d  Coke  in  the  name  of  the  common  law 
judges  as  foUows: 

*' Answer.  The  supposed  agreement  mentioned 
in  this  article  hath  not  as  yet  been  delivered  unto 
us,  but  having  heard  the  same  read  over  before  His 
Majesty  (out  of  a  paper  not  subscril^ed  with  the 
hand  of  any  Judge)  we  answer,  that  for  so  mu<h 
tliereof  as  diflTereth  from  these  answers,  it  te 
against  the  laws  and  statutes  of  the  realm;  and 
therefore  the  judges  of  the  King's  Bench  never  as- 
sented thereunto,  neither  doth  the  phrase  thereof 
agree  with  the  terms  of  the  law  of  the  realm." 

1.—"  At  the  admiralty  sessions  holden  at  the  Old 
Bailey  in  the  year  1812,  John  Bruce  was  tried  before 
Lord  Ellen bbrough,  Ch.  J.,  for  the  willful  murder 
of  a  ferry  boy  of  the  name  of  James  Dean. 

**  The  evidence  of  the  fact  was  extremely  clear, 
and  was  f ullv  confesKcd  by  the  pris4>ner  himself  at 
the  trial,  ana  the  Jury  found  him  guilty.  But  it  ap- 
peared also,  that  the  place  In  which  the  murder  was 
committed  Is  a  part  of  Milford  Haven,  In  this  pas- 
sage over  the  same,  between  Bui  well  and  the  o?»- 
po«lte  shore  near  the  town  of  Milford,  the  passa»rc 
there  being  about  three  miles  over.  It  was  about 
seven  or  eight  miles  from  the  mouth  of  the  river 
or  open  sea,  and  about  sixteen  miles  below  any 
bridges  over  the  river ;  the  water  there,  Vhlch  whs 
always  perfectly  salt,  was  generally  above  twenty- 
three  feet  deep,  ana  the  place  was.  excepting  at 
very  low  tides,  lndeed,never  known  to  be  dry.  Men- 
of-war  of  seventy-four  guns  were  then  building 
near  an  inlet  close  by  the  place.  In  spring  tides, 
sloops  and  cutters  of  one  nundred  tons  burthen 
are  navigable  where  the  body  was  found,  which  is 
also  nearly  opposite  to  where  men-of-war  ride. 
The  deputy  Vice- Admiral  of  Pemhrokeshire  said, 
that  he  had  of  late  employed  bis  water  baililFs  t'> 
execute  process  in  that  part  of  the  haven,  but 
there  was  no  evidence  either  way,  as  to  the  ex- 
ecution of  the  common  law  process  there. 

*'  The  court  upon  this  evidence  left  the  case  to 
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Justice  Buller,  in  Smart  v.  Wolff,  ^  that  *'  with  re- 
spect to  what  is  said  relative  to  the  admiralty 
jurisdiction  in  4  Inst.,  135, 1  think  that  part  of 
Lord  Coke'8  work  has  been  always  received 
with  great  caution,  and  frequently  contradicted. 
He  seems  to  have  entertained,  not  only  a  jeal- 
ousy of,  but  an  enmity  against  that  jjurisdic- 
tion/'  is  a  sufficient  answer  to  anythmg  that 
depends  on  the  authority  of  Lord  Coke  as  to 
this  controversy.  If,  then,  the  locus  in  quo  be 
within  the  admiralty  jurisdiction,  it  is  **  out  of 
the  jurisdiction  of  any  particular  state;"  be- 
cause all  the  states  have  surrendered,  by  the 
constitution,  all  the  admiralty  jurisdiction  they 
formerly  possessed  to  the  United  States.  The 
373*]  criminal  *branch  of  that  jurisdiction 
has  been  given  by  the  United  States  to  the  Cir- 
cuit Court  in  the  act  of  1790,  ch.  9.  The  locm 
in  q^to  has  not  been  shown  to  be  within  the 
state  jurisdiction.  Because  the  state  process 
has  been  served  therein  is  no  proof  of  the  legal- 
ity of  such  service;  and  the  case  does  not  state 
that  such  process  had  been,  in  any  instance, 
served  on  board  the  public  ships  of  war  of  the 
United  States.  Those  ships  are  exempt  even 
from  a  foreign  jurisdiction;  and,  when  lying  in 
the  dominions  of  another  nation,  are  not  sub- 
ject to  its  courts,  but  all  civil  and  criminal 
causes  arising  on  board  of  them  are  exclusively 
cognizable  in  the  courts  of  the  United  States. 
This  is  a  principle  of  public  law  which  has  its 
foundation  in  the  eauality  and  independence  of 
wvereign  states,  and  in  the  fatal  inconveniences 
and  confusion  which  any  other  rule  would  in- 
troduce. The  merchant  vessels  of  a  nation 
may  be  searched  for  contraband,  for  enemy's 
property,  or  for  smuggled  goods,  and,  as  some 
have  contended,  for  deserters,  whether  they 
are  on  the  high  seas  or  in  the  ports  of  the 
searching  power;  but  public  ships  of  war  may 
not  be  searched,  whether  on  the  high  seas  or  in 
the  ports  of  the  power  making  the  search.  The 
first  may  be  searched  anywhere,  except,  within 
the  jurisdiction  of  a  neutral  state.  They  may  be 
searched  on  the  ocean ;  because  there  all  nations 
have  a  common  jurisdiction.  They  may  be 
^•ached  in  the  waters  of  the  searching  power ;  be- 
cause the  permisBion  to  resort  to  its  porta  (wheth- 
er implied  or  express)  does  not  import  any  ex- 
374*]  emption  from  the  local  *  jurisdiction.^ 
The  latter  (t.  e.,  public  vessels)  may  not  be 
searched  anywhere,  neither  in  the  ports  which 
they  enter  nor  on  the  high  seas.  Not  in  the 
ports  which  they  enter;  because  the  permission 
to  enter  implies  an  exemption  from  the  juris- 
diction of  the  place.  Nor  on  the  high  seas ; 
because  the  common  jurisdiction  which  all 
nations  have  thereon  does  pot  extend  to  a  pub- 


lic ship  of  war,  which  is  subject  only  to  the 
jurisdiction  of  the  sovereign  to  which  it  be- 
longs. Every  argument  by  which  this  exemp- 
tion is  sustained,  as  to  foreign  states,  applies 
with  equal  force  as  between  the  United  States 
and  every  particular  state  of  the  Union ;  and  it 
is  fortified  by  other  arguments  drawn  from  the 
peculiar  nature  and  provisions  of  our  own  mu- 
nicipal constitution.  The  sovereignty  of  the 
United  States  and  of  Massachusetts  are  not 
identical;  the  former  have  a  distinct  sovereign- 
ty, for  separate  purposes,  from  the  latter. 
Among  these  is  the  power  of  raising  and  main- 
taining fleets  and  armies  for  the  common  de- 
fense and  the  execution  of  the  laws.  If  any 
particular  state  had  it  in  its  power  to  intermed- 
dle with  the  police  and  government  of  an  army 
or  navy  thus  raised  upon  any  pretext,  there 
would  be  an  end  of  the  exclusive  authority  of 
the  United  States  in  this  respect.  Wars  and 
other  measures,  unpopular  in  particular  sections 
of  the  country,  might  be  impeded  in  their  pro- 
secution, by  the  interference  of  the  state  au- 
thorities. Such  a  conflict  of  jurisdictions  must 
terminate  in  anarchy  and  confusion.  But  the 
court  will  take  care  that  no  such  *con-  [*375 
flict  shall  arise.  The  judiciary  act  of  1789,  ch. 
20,  s,  11,  giving  to  the  circuit  courts  cogniz- 
ance of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States,  and  the 
statute  of  1790,  ch.  9,  declaring,  that  ''  if  any 
person  shall  commit,  upon  the  high  seas.  Or  in 
way  river,  haven,  basin  or  bay,  out  of  the  iur- 
isaiction  of  any  particular  state,  murder,  &c., 
he  shall,  on  conviction,  suffer  death,"  and  that, 
"  if  any  person  or  persons  shall,  within  any 
fort,  &c.,  or  in  any  other  place  or  district  of 
country  under  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States,  commit  the  crime  of 
willful  murder,  such  person  or  persons,  on  be- 
ing thereof  convicted,  shall  suffer  death,"  and 
a  public  ship  of  war,  as  well  as  the  space  of 
water  she  occupies,  being  **  out  of  the  jurisdic- 
tion of  any  particular  state,"  and  being  *'a 
place"  under  the  sole  and  exclusive  jurisdiction 
of  the  United  States;"  it  follows  that  the  Cir- 
cuit Court  of  Massachusetts  District  had  ex- 
clusive cognizance  of  this  offense,  which  was 
committed  out  of  the  jurisdiction  of  any  partic- 
ular state,  and  in  a  place  under  the  sole  and 
exclusive  jurisdiction  of  the  United  States.* 

Mr.  Webster M  reply.  The  argument  on  the 
part  of  the  United  States  is,  that  the  Circuit  Court 
has  jurisdiction,  first,  because  the  murder  was 
committed  on  board  a  national  ship  of  war,  in 
which  no  state  can  exercise  jurisdiction ;  inas- 
much as  ships  of  war  are  considered  as  parts  of 
the  territory  of  the  government  to  which  they 


the  Jury,  with  observatioiis  as  to  the  situation  of 
the  plaoe,  whether  it  was  within  the  Jurisdiction  or 
not,  Hnd  the  Jury  found  the  prisoner  sruiitv ;  but 
the  caae  was  saved  for  the  opinion  of  the  twelve 
Judges. 

**  The  question  was,  whether  the  place  where  the 
murder  was  oommitted  was  to  be  considered  as 
within  the  limits  to  which  commifisioas  granted 
under  the  statute  28  Henry  VIII.,  c.  15,  for  the  trial 
of  the  offenses  therein  mentioned,  *  oommitted  in  or 
upon  the  eea,  or  in  any  other  haven,  river,  creek  or 
pia(»,  wbere  the  admiral  or  admirals  have  or  pre- 
tend to  have  power,  authority  or  Jurisdiction,^  do 
by  biw  extend. 

'*The  Judges,  with  the  exception  of  Justice 
Grose,  all  assembled  on  the  23d  of  December,  1812, 
at  Lord  EUenborou^b's  chambers,  to  consider  this 
question,  and  they  were  unanimously  of  opinion, 
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that  the  trial  was  properly  had,  and  that  there  was 
no  objection  to  the  conviction,  on  the  ground  of 
any  supposed  want  of  Jurisdiction,  in  the  commis- 
sioners appointed  by  commission  under  the  statute 
28  Hen.  vill.,  c.  16,  In  respect  of  the  place  where 
the  offense  was  committed.  DuriuHr  the  discussion 
of  this  point,  the  construction  of  this  statute  by 
Lord  Hale  in  his  Pleas  of  the  Crown,  was  much  pre- 
ferred to  the  doctrine  of  Lord  Coke  in  his  Insti- 
tutes, and  most,  if  not  all  the  Judges,  seemed  to 
think  that  the  common  law  had  a  concurrent  Juris- 
diction in  this  haven ;  and  In  other  havens,  creeks 
and  rivers  in  this  realm."  2  Leach's  Crown  cases, 
1093;  Case  858,  4th  ed.  1816. 


1.-^  T.  R.  848. 

2.— The  Bxchange,  7  Cranoh,  144. 
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belong,  and  no  other  government  can  take 
cognizance  of  offenses  committed  in  them.  Two 
answers  may  be  given  to  this  ar^^ument.  The 
376*1  *fir8t  is,  that  the  main  mquiry  being, 
whether  the  Circuit  Court  has  jurisdiction,  and 
the  jurisdiction  of  that  court  being  only  such 
as  is  given  to  it  by  the  act  of  Congress,  it  is 
sufficient  to  say  that  no  act  of  Congress  author- 
izes that  court  to  take  cognizance  of  any 
offenses,  merely  because  committed  on  ships  of 
war.  Whether  Congress  mi^ht  have  done  this, 
or  might  not,  it  is  clear  that  it  has  not  done  it. 
It  is  the  nature  of  the  place  in  which  the  ship 
lies,  not  the  character  of  the  ship  itself,  that 
decides  the  question  of  jurisdiction.  Was  the 
"haven "in  which  the  murder  was  committed 
within  the  jurisdiction  of  Massachusetts?  If  so, 
no  provision  is  made  by  the  act  for  punishing 
the  offense  in  the  Circuit  Court.  The  law  does 
not  inquire  into  the  nature  of  the  employment 
or  service  in  which  the  offender  may  have  been 
engaged  at  the  time  of  committing  the  offense ; 
but  only  into  the  local  situation  or  territory 
where  it  was  committed.  If  committed  within 
the  territorial  jurisdiction  of  a  state,  it  excludes 
the  jurisdiction  of  the  Circuit  Court  by  express 
words  of  exception.  If,  therefore,  it  has  been 
shown  that  this  haven  or  harbor  is  within  the 
limits  of  3Ias8achusetts,  and  under  the  general 
commoa  law  jurisdiction  of  that  state,  the 
offense  being  committed  in  that  harbor,  cannot 
be  tried  in  the  Circuit  Court,  The  second 
answer  is,  that  the  doctrine  contended  for  is 
applicable  only  between  one  sovereign  power 
and  another;  a  relation  in  which  the  govern- 
ment of  the  United  States  does  not  stand  to- 
wards the  state  governments.  Whenever  ships  of 
war  of  the  United  States  are  within  the  country, 
in  the  ports  or  harbors  of  any  state,  they 
377*]  *are  lo  be  considered  as  at  home.  They 
are  not  then  in  foreign  ports  or  harbors,  and  the 
jurisdiction  of  the  states  is,  as  to  them,  a  do- 
mestic jurisdiction.  If  this  be  not  so,  persons 
on  board  such  ships,  though  in  the  bosom  of 
their  own  country,  would  be,  in  most  cases, 
subject  to  no  civil  jurisdiction  whatever.  Even 
persons  committing  offences  on  land  might  flee 
on  board  such  ships,  and  escape  punishment,  if 
they  could  not  he  followed  by  state  process. 
The  doctrine  contended  for  would  ^o  to  a  great 
length.  The  cases  cited  speak  oi  armies,  as 
wefi  as  ships  of  war;  and  the  doctrine,  if  ap- 
plicable in  the  latter  case,  is  equally  so  in  the 
former.  How,  then,  are  offenses  to  bie  punished, 
if  committed  by  persons  attached  to  the  army 
of  the  United  States,  while  in  their  own  coun- 
try? It  is  admitted  that  in  England  such 
offenders  are  punished  in  the  courts  of  common 
law;  and  the  act  of  Congress  establishing  the 
articles  of  war  also  provides  expressly  that 
any  officer  or  soldier  accused  of  a  capital  or 
other  crime,  such  as  is  punishable  by  the  known 
laws  of  the  land,  shall  be  delivered  to  the  civil 
magistrate,  in  order  to  be  brought  to  trial. 
What  civil  magistrate  is  here  intended?  It  must 
necessarily  be  such  magistrate  as  acts  under 
state  authority,  because  no  provision  is  made 
for  the  trial  of  such  offenders  in  the  courts  of 
the  United  States.  Perhaps  such  provisions 
might  be  made  by  Congress,  relative  as  well  to 
offenses  committed  by  soldiers  in  the  army  as 
by  seamen  in  the  navy,  under  tlie  general  power 
to  establish  rules  for  the  government  of  the  army 
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and  navy.  But  no  such  provision  has  hitherto 
been  made.  State  process,  on  the  contrarv.  has 
been  constantly  *8erved  and  obeyed  in  [*378 
cases  proper  for  the  interference  of  tlie  ci\il 
authority,  both  in  the  army  and  navy.  Writs 
of  habeas  corpus,  issued  by  state  judges,  have 
been  served  on,  and  obeyed  by  military  officers 
in  their  camps  and  naval  commanders  on  their 
quarter-decks.  ^  To  all  these  purposes  the  state 
courts  are  considered  as  parts  of  the  general 
system  of  judicature  established  in  the  country. 
They  are  not  regarded  as  foreign,  but  as  do- 
mestic tribunals.  The  consequences,  which  it 
has  been  imagined  might  follow  from  the  exer- 
cise of  state  jurisdiction  in  these  cases,  are 
hypothetical  and  possible  only.  Hitherto  no 
inconvenience  has  been  experienced.  In  most 
instances  which  might  occur,  this  court  would 
have  a  power  of  revision;  and  if,  in  other  in- 
stances, inconvenience  should  be  felt,  it  must 
be  attributed  to  that  distribution  and  partition 
of  power  which  the  people  have  made  between 
the  general  and  state  governments.  It  would  be  a 
strange  inconsistency  to  hold  the  states  to  be  for- 
eign powers  in  relation  to  the  government  of  the 
United  States,  and  to  apply  to  them  the  princi- 
ples of  the  cases  cited,  and  to  hold  their  courts 
to  be  judicatures  existing  under  a  foreign 
authority ;  when  the  judgments  of  those  courts 
are  not  only  treated  here  as  judgmenta  of  the 
courts  of  the  United  States  are  treated,  but 
when  also  Congress  has  referred  to  thena  the 
execution  of  many  laws  of  the  general  gov- 
ernment, and  when  appeals  from  their  decision 
are  constantly  brought,  in  the  provided  cases, 
into  this  court  by  writ  of  error.  It  is  also  in- 
sisted, *on  the  other  side,  that  this  is  a  [*37^ 
case  of  admiralty  and  maritine  jurisdiction.  It 
is  not  a  case  of  exclusive  admiralty  jurisdiction. 
If  that  jurisdiction  is  to  be  defined  and  limited 
in  its  application  to  the  case,  by  the  general 
principles  of  the  English  law.  And  not  only 
must  the  common  law  be  resorted  to.  for  the 
interpretation  of  the  technical  terms  and  phrasea 
of  that  science,  as  used  in  the  constitution,  but 
also  for  ascertaining  the  bounds  intended  to  be 
set  in  the  jurisdiction  of  other  courts.  In  other 
words,  the  framers  of  the  constitution  must  be 
supposed  to  have  intended  to  establish  courts  of 
common  law,  of  equity,  and  of  admiralty,  upon 
the  same  general  foundations,  and  with* similar 
powers,  as  the  courts  of  the  same  descriptions 
respectively,  in  that  system  of  jurisprudence 
with  which  they  were  aU  acquainted.  Is  there 
any  doubt  what  answer  they  would  have  given, 
if  they  had  been  asked  whether  it  was  their 
purpose  to  include  in  the  admiralty  and  nuui- 
lime  jurisdiction,  suph  cases  only  as  had  been 
tried  by  the  courts  of  that  jurisdiction  for  a 
century,  or  whether  they  intended  to  confer 
the  admiralty  jurisdiction,  as  the  civilians  con- 
tend it  existed  before  the  time  of  liichard 
II?  It  is  said,  however,  tliat  there  has 
been  a  practical  construction  given  to  this  pro- 
vision of  the  constitution,  as  well  by  Congre**.* 
as  the  courts  of  law,  which  has  in  one  instance 
at  least,  and  that  a  very  important  one,  departed 
from  the  limits  assi^ed  to  the  admiralty  by  the 
common  law.  This  refers  to  seizures  for  ihe 
violation  of  the  laws  of  trade  and  of  the 
revenue;   which  seizures,  although  made    in 

1.— In  the  matter  of  Stacy,  10  Johns.  Rep.  810. 
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ports  and  harbors,  and  within  the  bodies  of 
380*]  counties,  are  *holden  to  be  of  admiralty 
jurisdiction,  although  such  certainly  is  not  the 
case  in  England.  The  existence  oi  this  excep- 
tion must  oe  admitted.  The  act  to  establish 
the  judicial  courts  provides  that  the  Distrct 
Court  "shall  have  exclusive  original  cognizance 
of  all  civil  causes  of  admiralty  and  maritine 
jurisdiction,  including  all  seizures  under  laws 
of  impost,  navieation  or  trade,  where  the 
seizures  are  made  on  waters  navigable  from 
the  sea,"  &c.  Perhaps  this  act  need  not  neces- 
sarily be  so  construed  as  to  consider  such 
seizures  to  be  of  admiralty  jurisdiction,  if  they 
were  not  such  before.  Tne  word  • '  including  " 
miffht  refer  to  the  general  powers  of  the  court, 
and  not  to  the  woras  immediately  preceding, 
viz.,  *' admiralty  and  maritine  jurisdiction." 
But  then  such  .seizures,  like  other  civil  causes, 
are,  by  the  constitution,  to  be  tried  by  jury, 
unless  they  be  of  admiralty  and  maritime  juris- 
diction ;  and  it  must  be  admitted  that  this  court 
has  repeatedly  decided  that  they  are  of  ad- 
miralty jurisdiction,  and  are  not  to  be  tried  by 
jury,  the  first  case  is  that  of  La  Vengeance. 
The  opinion  of  the  court  was  delivered  in  this 
caMe,  without  giving  the  reasons  upon  which  it 
was  founded.*  The  next  is  The  Sally*  This 
was  decided  without  argument,  and  expressly 
on  the  authority  of  the  preceding  case.  The 
pciint  was  made  again  in  7Vi^  United  State*  y. 
The  Betsey  and  Charlotte ^  and  decided  as  it  had 
been  before;  the  court  considering  the  law  to 
be  completely  settled  by  the  ca.se  of  Ttte  Ven- 
geance. Two  subsequent  cases.  The  Samuel  and 
381*]  The  Octaria,*  have  *been  disposed  of  in 
the  same  manner. 

As  was  said  in  the  argument  of  the  case  last 
cited,  the  arguments  urged  against  the  doctrine, 
in  all  the  cases  subsequent  to  The  Vengeance, 
have  always  been  answered  by  a  reference  to 
the  authority  of  that  case.  As  these  cases  have 
all  been  decided,  without  any  exhibition  of  the 
grounds  and  reasons  on  which  the  decisions 
rest,  they  afford  little  light  for  analogous  cases. 
They  show  that,  in  one  respect,admiralty  juris- 
diction is  here  to  be  taken  to  be  more  compre- 
hensive than  it  is  in  England.  It  will  not  fol- 
low that  it  is  to  be  so  taken  in  all  respects.  If 
this  were  to  follow,  it  would  be  impossible  to 
find  any  bound  or  limit  at  all.  It  is  admitted 
that  this  exception  from  the  English  doctrine  of 
admiralty  jurisdiction  does  exist  here.  But  if 
distinct  and  satisfactory  reasons  for  the  excep- 
tion can  be  shown,  this  will  rather  strengthen 
than  invalidate  the  general  proposition.  Such 
rea.Hons  may,  perhaps,  be  found  in  the  history 
of  the  American  colonies,  *and  of  the  vice-ad- 
miralty courts  established  in  them  by  the 
crown.  The  first  and  grand  object  of  the  Eng- 
\\nh  navigation  act,  12  Ch.  II., seems  to  have 
been  the  plantation  trade.*  It  was  provid- 
ed by  that  act  that  none  but  English  ships 
should  carry  the  plantation  commcxiities;  and 
that  the  principal  articles  should  be  carried  only 
to  the  mother  country.  By  the  subsequent  act 
of  15  Ch.-  II. ,  the  supplying  of  the  plantations 
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with  European  goods  was  meant  to  be  confined 
wholly  to  the  mother  country.  Strict  rules 
were  laid  down  to  secure  the  due  *exe-  [*382 
cution  of  these  acts,  and  heavy  penalties  im> 
posed  on  such  as  should  violate  them.  Other 
statutes  to  enforce  the  provisions  of  these  were 
passed,  with  other  rules,  and  new  penalties,  in 
the  subsequent  years  of  the  same  reign.  '*  In 
this  manner  was  the  trade  to  and  from  the 
plantations  tied  up,  almost  for  the  sole  and  ex- 
clusive benefit  of  the  mother  country.  But 
laws  which  made  the  interest  of  a  whole  peo- 
ple subordinate  to  that  of  another,  residing  at 
the  distance  of  three  thousand  miles,  were  not 
likely  to  execute  themselves  very  readily;  nor 
was  it  easy  to  find  many  upon  the  spot  who 
could  be  depended  upon  for  carrying  them  into 
execution."*  In  fact,  these  laws  were,  more 
or  less,  evaded  or  restricted  in  all  the  colonies. 
To  enforce  them  was  the  constant  endeavor  of 
the  government  at  home;  and  to  prevent  or 
elude  their  operation  the  constant  object  of  the 
colonies.  *' But  the  laws  of  navigation  were 
nowhere  disobeyed  and  contemncxi  so  openly 
as  in  New  England.  The  people  of  Massa- 
chusetts Bay  were,  from  the  first,  disposed  to 
act  as  if  independent  of  the  mother  country; 
and  having  a  governor  and  magistrates  of  their 
own  choice,  it  was  very  difiScuit  to  enforce  any 
regulations  which  came  from  the  English  par- 
liament, and  were  adverse  to  their  colonial  in- 
terest.'"' No  effectual  means  of  enforcing  the 
several  acts  of  navigation  and  trade  had  been 
found,when,in  1696, the  act  of^T  and  8  Will.III.. 
ch.22,was  passed, for  preventing  frauds, and  reg- 
ulating abuses  in  the  plantation  trade.  This  act 
gave  a  new  ♦body  of  regulations;  and,  r*383 
among  other  thin;^.  because  great  difilculty  had 
been  experienced  in  procuring  convictions,  new 
qualifications  were  required  for  jurors,  who 
should  sit  in  causes  of  alleged  violation  of  the 
laws;  and  the  officer  or  informer  might  elect  to 
bring  his  prosecution  in  any  county  within  the 
colony.  All  of  these  correctives  were  of  little 
force,  so  the  ^vemment  soon  after,  with  the 
view  of  secunng  the  execution  of  this  and  the 
other  acts  of  tiude  and  navigation,  proceeded 
to  institute  courts  of  admiralty.^  These  courts 
appear  to  have  claimed  jurisdiction  in  causes  of 
alleged  violation  of  the  laws  of  trade  and  navi- 
gation, upon  the  construction  of  this  act  of  7 
and  8  Will.III.  In  1702,the  board  of  trade,  being 
' '  doubtful, "  as  they  say,  *  *of  the  true  jurisdiction 
of  the  admiralty,  desired  to  be  informed  by 
the  Attorney  and  Advocate-General  (Sir  Edward 
Northey  and  Sir  John  Cooke),  *'  whether  the 
courts  of  admiralty,  in  the  plantations,  by  vir- 
tue of  the  7  and  8  of  King  William,  or  any 
other  act,  have  there  any  further  lurisdiction 
than  is  exercised  in  England.  Whether  the 
courts  of  admiralty, in  the  plantations,  can  take 
cognizance  of  questions  which  arise  concern- 
ing the  importation  or  exportation  of  any  goods 
to  or  from  them,  or  of  frauds  in  matters  of  trade. 
And  in  case  a  vessel  sail  up  any  river  with  pro- 
hibited goods,intended  for  he  use  of  the  inhabi- 
tants, whether  the  informer  may  choose  in 
what  court  he  will  prosecute — in  the  Court  of 
Admiralty.or  of  common  law.     The  opinion  of 
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the  Attorney-General  was,  that  "  the  act  (7  and 
384*]  8  *Will.  III.)  gave  the  Admiralty  Court 
in  the  plantations  jurisdiction  of  all  penalties 
and  forfeitures  for  unlawful  trading,  either  in 
defrauding  the  king  in  his  customs  or  import- 
ing into,  or  exporting  out  of,  the  plantations, 
prohibited  gooas;  and  of  all  frauds  in  matters 
of  trade,  and  offenses  against  the  acts  of  trade, 
committed  in  the  plantations;"  and  he  mentions 
the  case  of  Colonel  Quarry,  judge  of  the  ad- 
miralty in  Pennsylvania,  then  pending  in  the 
Queen's  Bench,  in  which  a  judicial  decision  on 
the  point  migjit  be  expected.  The  opinion  of 
the  Advocate-General  was,  of  course,  equally 
favorable  to  the  admiralty  jurisdiction.'  On 
this  construction  of  the  statute,  the  courts  of 
admiralty  in  the  colonies  aAsumed  jurisdiction 
over  causes  arising  from  violation  of  the  laws 
of  trade  and  of  revenue;  *'  and  from  this  time," 
says  Mr.  Reeves,  '*  there  seems  to  have  been  a 
more  general  obedience  to  the  acts  of  trade  and 
navigation. "  This  jurisdiction  continued  to  be 
exercised  by  the  colonial  courts  of  admiralty 
down  to  the  period  of  the  revolution ;  and  is 
still  exercised  by  the  courts  of  those  colonies, 
which  retain  their  dependence  on  the  British 
crown.*  This  may  be  the  ground  on  which  it 
has  been  supposed  that  the  states  of  the  Union, 
in  forming  a  new  government,  and  granting  to 
it  jurisdiction  in  admiralty  and  maritime  causes, 
might  be  presumed  to  have  included  in  the 
grant  the  authority  to  take  cognizance  of  causes 
arising  from  the  violation  of  the  laws  relative 
385*]  to  customs,  navigation,  and  *t^e.  All 
the  colonies  had  seen  this  authority  exer- 
cised as  matter  of  admiralty  jurisdiction.  It 
was  not  peculiar  to  the  courts  of  any  one  of 
them,  but  common  to  all.  It  had  been  en- 
grafted on  the  original  admiralty  powers  of 
these  courts  for  near  a  century.  They  were 
familiar  to  the  exercise  of  this  jurisdiction,  as 
an  admiralty  jurisdiction.  It  had  been  incor- 
porated with  their  admiralty  jurisdiction,  by 
statute;  and  they  have  long  regarded  it  as  a 
part  of  the  ordinary  and  established  authority 
of  such  courts.  There  might  be  reason,  then, 
for  supposing  that  those  who  made  the  consti- 
tution intended  to  confer  this  power  as  they 
found  it.  And  if  any  other  exception  to  the 
English  definition  and  limitation  of  the 
power  of  courta  of  admiralty  can  be  found  to 
have  been  as  early  adopted,  as  uniformly  re- 
ceived, as  long  practiced  upon,  and  as  intimate- 
ly interwoven  with  the  system  of  colonial  juris- 
prudence, there  will  be  equal  reason  to  believe 
that  the  framers  of  the  constitution  had  regard 
to  such  exception  also.  Such  exceptions  do  not 
impeach  the  rule.  On  the  contrary,  their  effect 
is  to  establish  it.  If  the  exception,  when  ex- 
amined, appears  to  stand  on  grounds  peculiar 
to  itself,  the  inference  is,  that  where  no  pe- 
culiar reasons  exist  for  an  exception,  such  ex- 
ception does  not  exist.  In  the  case  before  the 
court,  no  reason  is  given,  to  induce  a  belief 
that  an  exception  does  exist.  No  practice  of 
excluding  the  common  law  courts  from  the 
cognizance  of  crimes,  committed  in  ports  and 
harbors, is  shown  to  have  existed  in  any  colony. 
There  can  be  no  doubt,  therefore,  that,  saving 
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such  ^exceptions  as  can  be  reasonably  [*38B 
accounted  for,  the  admiralty  jurisdiction  was 
intended  to  be  given  to  the  courts  of  the  United 
States,  in  the  extent,  and  subject  to  the  limits, 
which  belong  to  it  in  that  system  of  jurispru- 
dence with  which  those  who  formed  the  con- 
stitution were  well  acquainted. 


Marshall.  Gh.  J. ,  delivered  the  opinion  of 
the  court:  The  question  proposed  by  the  Cir- 
cuit Court,  which  will  be  first  considered,  is. 

Whether  the  offense  charged  in  this  indict- 
ment was.  according  to  the  statement  of  fact« 
which  accompanies  the  question,  **  within  the 
jurisdiction  or  cognizance  of  tlie  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
chusetts." 

The  indictment  appears  to  be  founded  on  the 
8th  see.  of  the  "  act  for  the  punishment  of  cer- 
tain crimes  against  the  United  States."  That 
section  ^ves  the  courts  of  the  Union  co^izance 
of  certain  offenses  committed  on  the  high  seas, 
or  in  anv  river,  haven,  basin,  or  bay,  out  of  the 
jurisdiction  of  any  particular  stated 

Whatever  may  be  the  constitutional  power  of 
Congre&R  it  is  clear  that  this  power  has  not 
been  so  exercised,  in  this  section  of  the  act,  as 
to  confer  on  its  courts  jurisdiction  over  any  of- 
fense committed  in  a  river,  haven,  baain  or 
bay ;  which  river,  haven,  basin  or  bay,  is  with- 
in the  jurisdiction  of  any  particular  state. 

What,  then,  is  the  extent  of  jurisdiction 
which  a  state  possesses? 

We  answer,  without  hesitation,  the  jurisdic- 
tion of  *a  state  is  co-extensive  with  its  [*387 
territory ;  co-extensive  with  its  legislative  pow- 
er. 

The  place  described  is  unquestionably  within 
the  ori^nal  territory  of  Massachusetts.  It  is 
then  within  the  jurisdiction  of  Masaichuaetts. 
unless  that  jurisdiction  has  been  ceded  to  the 
United  States. 

It  is  contended  to  have  been  ceded  by  that 
article  in  the  constitution  which  declares  that 
'*  the  judicial  power  shall  extend  to  all  cases  of 
admiralty  ana  maritime  jurisdiction."  The 
argument  is,  that  the  power  thus  granted  is  ex- 
clusive ;  and  that  the  murder  committed  by  the 
prisoner  is  a  case  of  admiralty  and  maritime 
jurisdiction. 

Let  this  be  admitted.  It  proves  the  power  of 
Congress  to  legislate  in  the  case;  not  that  Con- 
gress has  exercised  that  power.  It  has  been 
argued,  and  the  argument  in  favor  of,  as  well 
as  that  against  the  proposition,  deserves  great 
consideration,  that  courts  of  common  law  have 
concurrent  jurisdiction  with  courts  of  admiralty, 
over  murder  committed  in  bays,  which  are  in- 
closed parts  of  the  sea;  and  that  for  this  reason 
the  offense  is  within  the  jurisdiction  of  Massa- 
chusetts. But  in  construing  the  act  of  Congress, 
the  court  believes  it  to  be  unnecessary  to  pur- 
sue the  investigation  which  has  been  so  well 
made  at  the  bar  respecting  the  jurisdiction  of 
these  rival  courts. 

To  bring  the  offense  within  the  jurisdiction 
of  the  courts  of  the  Union,  it  must  have  been 
committed  in  a  river,  &c.,  out  of  the  jurisdic- 
tion of  any  state.  It  is  not  the  offense  com- 
mitted, but  the  bay  in  which  it  is  committed, 
which  must  be  out  of  the  jurisdiction  *of  [*388 
the  state.  If,  then,  it  should  be  true  that  Mas- 
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sachosette  can  take  no  cojniizance  of  the  of- 
fense; yet,  unless  the  place  itself  be  out  of  her 
jurisdiction,  Congress  has  not  given  cx)gnizance 
of  that  offense  to  its  courts.  If  there  be  a  com- 
mon jurisdiction,  the  crime  cannot  be  punished 
in  the  courts  of  the  Union. 

Can  the  cession  of  all  cases  of  admiralty  and 
maritime  jurisdiction  be  construed  into  a  ces- 
sion of  the  waters  on  which  those  cases  may 
arise? 

This  is  a  question  on  which  the  court  is  in- 
capable of  feeling  a  doubt.  The  article  which 
describes  the  judicial  power  of  the  United  States 
is  not  intended  for  the  cession  of  territory  or  of 
general  jurisdiction.  It  is  obviously  designed 
Tor  other  purposes.  It  is  in  the  8th  section  of 
the  2d  article  we  are  to  look  for  cessions  of 
territory  and  of  exclusive  jurisdiction.  Con- 
gress has  power  to  exercise  exclusive  jurisdic- 
tion over  this  district,  and  over  all  places  pur- 
chased by  the  consent  of  the  legislature  oi  the 
state  in  which  the  same  shall  be,  for  the  erection 
of  forts,  magazines,  arsenals,  dock-yards,  and 
other  needful  buildings. 

It  is  observable  that  the  power  of  exclusive 
legislation  (which  is  jurisdiction)  is  united  with 
cession  of  territory,  which  is  to  be  the  free  act 
of  the  states.  It  is  difficult  to  compare  the  two 
sections  together,  without  feeling  a  conviction, 
not  to  be  strengthened  by  any  commentary  on 
them,  that,  in  describing  the  judicial  power,  the 
framers  of  our  constitution  had  not  in  view  any 
cession  of  territory;  or,  which  is  essentially  the 
same,  of  general  jurisdiction. 

It  is  not  questioned,  that  whatever  may  be 
necessary  to  the  full  and  unlimited  exercise  of  ad- 
389*]  miralty  *and  maritime  jurisdiction,  is  in 
the  government  of  the  Union.  Congress  may 
pass  all  laws  which  are  necessary  and  proper 
for  giving  the  most  complete  effect  to  this 
power.  Still,  the  general  jurisdiction  over  the 
place,  subject  to  this  grant  of  power,  adheres  to 
the  territory,  as  a  portion  of  sovereignty  not  yet 
given  away.  The  residuary  powers  of  legisla- 
tion are  still  in  Massachusetts.  Suppose,  for 
example,  the  power  of  regulating  trade  had  not 
been  given  to  the  general  government.  Would 
tiiis  extension  of  the  judicial  power  to  all  cases 
of  admiralty  and  maritime  jurisdiction,  have 
devested  Massachusetts  of  the  power  to  regu- 
late the  trade  of  her  bay?  As  the  powers  of  the 
respective  governments  now  stand,  if  two  citi- 
zens of  Massachusetta  step  into  shallow  water 
when  the  tide  flows,  and  fight  a  duel,  are  they 
not  within  the  jurisdiction,  and  punishable  by 
the  laws  of  Massachusetts?  If  these  questions 
must  be  answered  in  the  affirmative — ^and  we 
Itelieve  they  must — then  the  bay  in  which  this 
murder  was  committed  is  not  out  of  the  juris- 
diction of  a  state,  and  the  Circuit  Court  oi  Mas- 
sacliusetts  is  not  authorized,  by  the  section  un- 
der consideration,  to  take  cognizance  of  the 
murder  which  has  been  committed. 

It  may  be  deemed  within  the  scope  of  the 
question  certified  to  this  court  to  inquire 
whether  any  other  part  of  the  act  has  given 
cognizance  of  this  murder  to  the  Circtiit  Court 
of  Massachusetts. 

Tbe  third  section  enacts,  "  that  if  any  person 
or  persons  shall,  within  any  fort,  arsenal,  dock- 
vard,  magazine,  or  in  any  other  place,  or  dis- 
trict ot  country,  under  the  sole  and  exclusive 
300**]  jurisdiction  of  the  ^United  States,  com- 


mit the  crime  of  willful  murder,  such  person  or 
persons,  on  being  thereof  convicted,  shall  suf- 
fer death." 

Although  the  bay  on  which  this  murder  was 
Committed  might  not  be  out  of  the  jurisdiction 
of  Massachusetts,  the  ship  of  war  on  the  deck 
of  which  it  was  committed  is,  it  has  been  stiid, 
"a  place  within  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States,"  whose  courts  may 
consequently  take  cognizance  of  the  offense. 

That  a  government  which  possesses  the  broad 
power  of  war;  which  "  may  provide  and  main- 
tain a  navy;"  which  '*  may  make  rules  for  the 
government  and  regulation  of  the  land  and 
naval  forces,"  has  power  to  punish  an  offense 
committed  by  a  marine  on  board  a  ship  of  war, 
wherever  that  ship  may  lie,  is  a  proposition 
never  to  be  questioned  in  this  court.  On  this 
section,  as  on  the  8th,  the  inquiry  respects,  not 
the  extent  of  the  power  of  Congress,  but  the 
extent  to  which  that  power  has  been  exercised. 

The  objects  with  which  the  word  '  *  place  "  is 
associated,  arc  all,  in  their  nature,  fixed  and 
territorial.  A  fort,  an  arsenal,  a  dock-yard,  a 
magfizine,  are  all  of  this  character.  When  the 
sentence  proceeds  with  the  words,  *'  or  in  any 
other  place  or  district  of  country  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States," 
the  construction  seems  irresistible  that,  by  the 
words  "other  place,"  was  intended  another 
place  of  a  similar  character  with  those  previous- 
ly enumerated,  and  with  that  which  follows. 
Congress  might  have  omitted,  in  its  enumera- 
tion, some  similar  place  within  its  exclusive 
jurisdiction,  •which  was  not  compre-  [*391 
bended  by  any  of  the  terms  employed,  to  which 
some  other  name  might  be  given;  and,  there- 
fore, the  words  *'  other  place,"  or  **  district  of 
country,"  were  added;  but  the  context  shows 
the  mind  of  the  legislature  to  have  been  fixed 
on  territorial  objects  of  a  similar  character. 

This  construction  is  strengthened  by  the  fact 
that  at  the  time  of  passing  this  law  the  United 
States  did  not  possess  a  single  ship  of  war.  It 
may,  therefore,  be  reasonably  supposed,  that  a 
provision  for  the  punishment  of  crimes  in  the 
navy  might  be  postponed  until  some  provision 
for  a  navy  should  be  made.  While  taking  this 
view  of  the  subject,  it  is  not  entirely  unworthy 
of  remark,  that  afterwards,  when  a  navy  was 
created,  and  Congress  did  proceed  to  make  rules 
for  its  regulation  and  government,  no  jurisdic- 
tion is  given  to  the  courts  of  the  United  States, 
of  any  crime  committed  in  a  ship  of  war,  wher: 
ever  it  may  be  stationed.*  Upon  these  reasons 
the  court  is  of  opinion,  that  a  murder  commit- 
ted on  board  a  ship  of  war,  lying  within  the  har- 
bor of  Boston,  is  not  cognizable  in  the  Circuit 
Court  for  the  District  of  Massachusetts;  which 
opinion  is  to  be  certified  to  that  court. 

The  opinion  of  the  court,  on  this  point,  is  be- 
lieved to  render  it  unnecessary  to  decide  the 


1.— This,  it  Is  conceived,  refers  to  the  ordinary 
courts  of  the  United  States,  proceeding  according 
to  the  law  of  ttio  land.  The  crime  of  murder,  when 
committed  by  any  officer,  seaman  or  marine,  be- 
lunRing  to  any  public  ship  or  vessel  of  the  United 
States,  without  the  territorial  Jurisdiction  of  the 
came,  may  be  punished  with  death  by  the  sentence 
of  H  court-martial.  Act  of  1803,  for  the  t>etter  gov- 
ernment  of  the  navy,  ch.  187,  (33,)  sect.  1,  art.  21.  But 
the  CH»e  at  bar  was  not  cognizable  by  a  navy  court- 
martial,  being  committed  within  the  territorial  Ju- 
risdiction of  the  United  States. 
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?ue8tioii  reppccting  the  jurisdictioii  of  the  State 
^ourt  hi  the  case. 

Certificate  accordingly. 

Clt<Hl— 6  Wheat.  116  (n) ;  12  Pet.  721, 783, 746 ;  14  Pet. 
en,  619 ;  6  How.  481, 482 :  7  How.  587, 555, 656 ;  18  How. 
76;  19  How.  610;  6  Wall.  488 ;  16  Wall.  531 ;  8  Otto, 
104 ;  10  Otto,  «76,  279;  8  Cliff.  56, 64 ;  1  Wood.  &  M. 84, 
407, 409,  415,  417,  421,  427,  432,  485, 438,  442.  448,  458,  455, 
470,478,483,484,485;  3  Blatohf .  488;  Blatchf.  &  H. 
241,  252;  Mc.Cabon,  211 ;  2  Paine.  143;  1  SumD.SGO; 
1  Brown,  157;  McAll.200. 


392*]         *[in8tanck  court.] 

THE  JEOLUS.    Wood,  Claifnant. 

A  queetion  of  fact  under  the  non-importation 
lawB.  Defense  set  up  on  the  plea  of  distress,  repel- 
led.   Condemnation. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict'of  Massachusetts. 

This  vessel  and  cargo  were  libeled  in  the  Dis- 
trict Court  for  the  District  of  Maine,  as  forfeited 
to  the  United  States,  for  lading  on  board  at 
Liverpool,  in  Great  Britain,  certain  goods  which 
were  of  the  growth,  produce,  and 'manufacture 
of  Great  Britain,  with  intent  to  import  the  same 
into  the  United  States,  and  with  the  knowledge 
of  the  master,  and  also  for  an  actual  importa- 
tion of  the  same  into  the  United  States.  The 
seizure  was  made  at  Bass  Harbor,  in  the  District 
of  Frenchman's  Bay,  by  Meletiah  Jordan,  col- 
lector of  that  district. 

•  A  petition  was  interposed  by  Joseph  T.  Wood, 
of  Wiscasset,  who  styled  himself  agent  of  Peter 
393*]  Molus  *and  Israel  RosneL  both  of  Bjom- 
burgh,  in  Finland,  in  Russia,  and  also  of 
Frantz  Scholtz,  of  Archangel,  in  Russia,  mer- 
chants, and  subjects  of  the  Emperor  of  Russia. 
The  petition  stated  that  Molus,  Rosnel  and 
Scholtz  were  owners  of  the  brigand  cargo;  that 
she  sailed  from  Liverpool  in  the  beginning  of 
December,  1818,  with  a  cargo  bound  tothe  Ha- 
vanna,  with  liberty  and  instructions  to  touch  at 
some  port  in  North  America,  to  ascertain  wheth- 
er, according  to  existing  laws,  they  could  be  ad- 
mitted to  an  entry,  and  if  not,  to  receive  such 
orders  as  the  agent  of  ihe  owners  might  give. 
That  after  a  long  passage  of  76  days,  and  expe- 
riencing severe  weather,  and  the  vessel  beinj?  in 
a  leaky  condition,  and  the  provisions  growing 
short,  she  was  compelled  to  make  Ba.s8  Harbor. 
That  there  was  some  expectation  at  Liverpool, 
when  the  ^Eolus  sailed,  that  a  treaty  of  peace 
between  the  United  States  and  Great  Britain 
had  been  concluded,  or  was  in  great  forward- 
ness. The  petition  prayed  that  the  vessel  and 
cargo  might  be  restored  to  Mr.  Wood,  on  his 
giving  bail  for  the  appraised  value.  This  claim 
was  filed  the  14th  of  February,  1814.  At  the 
May  term  following,  Molus  &  Kosnel  claim  the 
brig  as  their  property,  and  Scholtz  claims  the 
cargo  as  belonging  to  himself. 

In  February  term,  1816,  a  rule  was  made  on 
the  claimants  to  produce  the  log-book  at  the 
trial,  and  an  original  letter  to  J.  T.  Wood,  men- 
tioned in  the  deposition  of  the  supercargo. 

Montero,  mate  of  the  brig,  swore  that  slie 
sailed  direct  from  Liverpool  to  the  United  States.  I 
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The  captain  *on  the  passage  told  him  [*394 
that  the  vessel  was  bound  to  the  United  States. 
The  captain  and  superego  said  it  was  their  in- 
tention to  have  gone  to  Wiscasset,  or  Portlaod, 
where  they  were  to  discharge,  but  owing  to  the 
bad  state  of  their  rigging,  and  the  wind  being 
ahead,  they  put  into  Mount  Desert,  where  they 
were  detained  by  the  custom-house  officer.  He 
also  states  that  it  was  agreed,  in  Liverpool,  with 
all  the  sailors,  himself  and  the  cook  excepted, 
that  they  should  come  to  the  United  States,  and 
return  from  thence  to  Liverpool.  About  three 
months  after,  the  mate  was  examine  again, 
when  he  told  a  story  so  different  from  the  rela- 
tion which  is  founa  in  his  first  deposition  that 
but  'little  credit  is  due  to  him  as  a  witness  for 
either  party. 

Lingman,  one  of  the  mariners  of  the  i£olu9. 
swore  that  he  was  8hipi)ed  on  boaiti  that  vessel 
in  October  last,  she  then  lying  in  Liverpool,  on 
a  voyage  to  some  port  in  America,  and  from 
thence  back  to  some  port  in  Europe. 

Daniel  Molus,  master  of  the  .£olu8,  testified 
that,  in  October,  1818,  he  came  to  Liverpool, 
from  Bjornburgh,  in  the  brig^olus.  OneLou- 
rande,  who  was  master  of  the  brig,  having  a 
pOKer  to  charter  her  as  he  might  think  proper, 
did  charter  her  to  Frantz  Scholtz,  of  Archan- 
gel, by  his  agent,  David  Morgan,  on  a  voyage 
to  the  Havanna,  and  a  port  in  r^orth  or  South 
America.  He  was  ordered  by  Morgan,  the  agent 
of  Scholtz,  to  proceed  with  the  brig  to  the  Ha- 
vanna, and  call  off  such  ports  as  the  supercargo 
should  direct.  On  the  5th  of  December,  1813, 
the  brig  left  Liverpool.  *Two  daysaf-  [*395 
ter,  he  was  ordered  by  the  supercargo  to  procet*d 
off  the  port  of  Wiscasset,  and  land  some  passen- 
gers, when  he  would  receive  further  orders  from 
the  supercargo,  who  expected  to  find  further 
orders  there.  On  their  passage,  the  brig  had 
thirteen  of  her  chains  broken,  some  of  them  in 
the  eye  round  the  bolt,  and  therefore  could  not 
be  repaired  until  some  of  the  cargo  was  dis- 
charged. Five  of  her  shrouds  were  curied  awav, 
the  bolts  in  the  heel  of  her  bowsprit  were  brok- 
en, and  the  bowsprit  came  some  in  upon  deck. 
The  stern  boat  was,  by  a  sea,  stove  in  pieces  at 
the  stem  and  lost,  with  several  light  sails  which 
had  been  thrown  into  her.  The  spritsail  yard 
was  lost;  her  waist  rails  and  boards  were  whol- 
ly carried  away  by  the  sea.  The  binnacle  vfas 
several  times  capsized,  and  the  compasses  very 
much  injured.  One  of  the  passengers  was  lost 
overboard.  The  brij^  was  short  of  water;  and 
at  the  time  of  her  arnval  on  the  American  coast, 
the  crew  was  in  very  great  distress,  being  on  a 
short  allowance  of  water,  which  was  very  thick 
and  bad,  and  not  fit  to  be  used  until  it  was  boil- 
ed, to  make  it  thin.  There  was  no  rigging  to 
repair  the  vessel  any  longer.  On  the  17th  of 
February,  1814,  a  council  of  the  whole  ship's 
crew  and  passengers  was  held,  and  all  were  of 
opinion  it  was  very  dangerous  keeping  longer 
at  sea,  and  were  for  getting  into  the  first  port 
which  could  be  made.  The  supercargo  reluc- 
tantly consented.  If  he  had  not,  the  brig  must 
have  gone  in,  as  her  condition  would  have  jus- 
tified the  act.  In  the  afternoon  of  the  18th  of 
February,  1814,  the  .£olus  anchored  in  Bass 
♦Harbor,  after  a  passage  of  75  days,  in  1*396 
which  every  hardship  had  been  expenenced. 
The  vessel  was  a  complete  wreck,  and  the 
strength  and  spirit  of  the  crew  nearly  exhausted. 
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She  was  immediately  seized  by  the  custom-bouse 
officer,  and  the  papers  all  delivered  up.  Short^ 
ly  after,  the  supercargo  received  advice  from 
bis  agent,  who  soon  came  on  board  himself. 
This  witness  speaks  of  a  survey  of  three  ship- 
masters, and  of  their  opinion ;  but  as  no  such 
survey  is  found  in  the  proceedings,  it  is  pre- 
sumed that  none  was  made;  or,  if  made,  reduc- 
ed to  writing.  He  further  states  that  the  brig 
had  been  repaired  while  at  Bass  Harbor,  at  an 
expense  of  near  $3,000, '  The  cargo  was  the 
sole  property  of  Mr.  Scholtz,  of  Archansel,  aAd 
was  put  on  board  by  his  agent,  David  Morgan, 
of  London,  who  employed  Richards,  Ogden,  & 
Selden,  as  brokers  for  that  purpose. 

Frederic  Williams  testifies  that  he  was  super- 
cargo; that  the  brig  was  Russian — expected  in 
England  that  the  nonimportation  law  would 
soon  lie  repealed.  His  orders  were  to  proceed  to 
Havanna,  and  to  call  off  Wiscasset,  w^here  he 
would  receive  orders  from  Joseph  Wood,  agent 
of  Mr.  Sholtz,  and  if  restrictions  were  removed, 
to  enter  with  the  brig;  if  otherwise,  to  proceed 
to  the  Havanna ;  had  much  tempestuous  weather, 
carried  away  most  of  their  chains,  and  many  of 
the  shrouds.  On  the  arrival  of  the  brig  at 
Bass  Harbor,  he  wrote  to  Wood  that  the  briff 
had  been  seized,  and  consulting  him  what  had 
best  be  done.  He  gave  up  his  papers  to  the 
deputy-marshal,  and  took  a  receipt  for  them. 
Wood  wrote  to  him,  and  also  came  down  to 
307*]  the  brig  himself,  and  informed  *him 
that  the  vessel  had  been  seized  for  an  alleged 
violation  of  the  non-importation  law.  He  re- 
ceived his  instructions  as  supercargo  from  Mor- 
gan, the  agent  of  Scholtz,  in  London,  and  they 
were  verbal  instructions  only.  He  did  not 
recollect  that  he  had  ever  received  any  letter, 
either  from  Morgan  or  Scholtz,  concerning  this 
voyage.  He  is  a  native  of  Massachusetts,  but 
had  not  resided  in  the  United  States  for  about 
four  years  previous  to  the  commencement  of 
this  voya^.  Since  the  arrival  of  the  iEolus, 
he  has  resided  nearly  two  years  in  New  York. 
All  the  papers  he  had  were  receipts  from  the 
cartmen  in  Liverpool,  and  they  were  bundled 
together  in  the  cabin,  from  which  place  he 
took  them  and  delivered  them  to  Wood,  who, 
he  presumes,  has  them. 

It  appears,  by  the  testimony  of  Robert  Eel- 
lev,  that  Wood  informed  him,  in  the  be^nning 
of  February,  1814,  that  he  expected  a  bng  from 
the  West  Indies,  and  a  Russian  brig  to  call  off 
the  mouth  of  Sheepscot  River  for  orders,  and  to 
know  whether  thej  can  enter.  He  desires  Kel- 
ley,  by  letters  which  are  produced,  to  keep  a 
good  lookout  for  these  vessels,  to  direct  the 
one  from  the  West  Indies  to  proceed  to  New- 
port, and  to  inform  the  captain  or  supercargo 
of  the  Russian  brig,  that  the  laws  will  not  ad- 
mit of  his  entering,  unless  he  is  in  want  of 
something,  in  which  case  he  may  put  into  the 
mouth  oi  the  river.  Kelley  cruised  off  the 
mouth  of  the  river  for  about  four  weeks,  when 
he  heard  from  Wood  that  the  Russian  vessel 
had  put  into  Mount  Desert  and  was  seized. 

Thomas  Rice  relates  a  conversation  which  he 
r)verheard,  between  Wood  and  a  Mr.  Pepper. 
308*1  in  *which  the  former  offered  the  latter 
a  handisome  present,  to  swear  that  he  had  been 
offered  money  by  Haddock  &  Jordan,  togive 
testimony  against  the  brig,  and  in  which  Wood 
also  stated  mat  he  had  offered  the  mate  money. 
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to  contradict  the  testimony  he  had  given  for 
Jordan. 

John  Bridges  swears  that,  being  in  Liver- 
pool in  November,  1813,  with  six  other  Amer- 
icans, they  were  applied  to  by  Mr.  Richards, 
of  the  house  of  Offden,  Richards  &  Seldon, 
who  offered  to  find  them  clothes,  pay  their 
board  while  at  Liverpool,  and  to  find  them  a 
passage  to  America.  He  accordingly  supplied 
them  with  clothes,  paid  their  board  eight 
weeks,  and  then  put  them  on  board  the  Rus- 
sian brig  ^olus,  in  which  they  sailed  for  Port- 
land. 

Samuel  Haddock,  Jun.,  an  inspector  of  the 
customs,  went  on  board  of  the  brig  when  she 
came  into  Bass  Harbor,  and  demanded  her 
papers  of  the  supercargo,  which  he  refused  to 
give  up,  as  he  was  determined  to  proceed  fur- 
ther to  the  westward.  He  understood  from  the 
mate  that  the  sugercargo  had  taken  the  bills 
of  the  cargo  from  him  and  burnt  them.  He 
thinks  the  brig  might  have  proceeded  on  her 
voyage  to  the  Havanna,  when  i^e  came  into 
Bass  Harbor,  with  such  repairs  as  might  have 
been  made  on  board.  None  of  the  ofiScers 
complained  or  intimated  to  him  that  the  bri? 
had  come  into  Bass  Harbor  in  distress,  nor  did 
they  pretend  that  the  cargo  was  damaged,  until 
they  began  to  break  bulk. 

By  another  witness,  it  appears  that,  after  the 
seizure,  the  master  of  the  uEolus,  in  company 
with  the  mate,  purchased  of  him  a  chart  of  the 
Amelia  islands,  Havanna,  *and  the  [*390 
coast  adjacent,  observing  that  he  had  no  idea 
of  going  such  a  voyage  when  he  left  England, 
or  he  should  have  provided  himself  with  one. 

Abraham  Richardson  was  put  on  board  the 
brig  as  an  inspector  of  the  customs,  when  she 
was  seized,  and  continued  on  board  till  the  car- 

fo  was  discharged,  which  was  about  25  days, 
[e  overheard  a  conversation  between  Wood 
and  the  supercargo,  in  the  state-room  of  the  lat- 
ter, in  which  Wood  expressed  a  wish  that  the 
bri^  had  got  to  Wiscasset,  as  he  had  told  the 
collector  at  that  place  that  the  brig  was  com- 
ing, and  that  he  had  offered  him  $10,000  if  he 
would  let  her  enter.  He  observed  that  the  col- 
lector did  not  tell  him  whether  he  would,  but 
he  believed  that  if  the  vessel  had  put  in  there, 
they  would  have  got  her  off  very  easy.  The 
supercargo  observed  to  Wood,  that  if  it  was 
known  that  he.  Wood,  was  concerned  in  the 
voyage,  it  would  condemn  vessel  and  cargo. 
Wood  replied:  "  You  must  be  very  careful  not 
to  drop  a  word  about  it.  We  must  make  it 
out  Russian  property  if  we  can."  The  super- 
cargo then  remarked,  that  if  the  collector  would 
not  clear  out  the  brig  for  Wiscasset,  they  must 
make  her  out  as  bad  as  possible,  so  that  she 
could  not  be  moved,  and  then  bond  the  cargo; 
upon  which  Wood  observed,  that  if  it  was  con- 
demned they  should  then  make  a  good  voyage, 
as  the  bonds  would  not  be  much  more  than  the 
double  duties.  This  witness  heard  no  com- 
plaints on  board  of  any  distress,  and  believes 
the  ^olus  might  have  proceeded  to  the  West 
Indies. 

*The  papers  on  board  represented  [*400 
the  vessel  and  cargo  as  Russian  property.  On 
this  testimony  the  property  was  condemned  as 
forfeited  to  the  United  States,  from  which  sen- 
tence the  claimants  appealed  to  this  coiut. 
Jfr.  D.  B.  Ogden  sjidJdr.  Wheaton,  fortheap- 
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pell  ants  and  claimants,  argued  upon  the  facts, 
that  the  cargo  was  not  put  on  board  with  in- 
tent to  import  the  same  mto  the  United  States, 
but  that  the  primary  destination  was  to  the  Hav- 
anna,  with  orders  to  call  off  the  coast  of  this 
country,  and  to  enter  in  case  the  non-importa- 
tion laws  should  be  repealed.  But  even  if  the 
fact  were  ever  so  well  established,  that  the  car- 
^o  was  originally  put  on  board  with  intent  to 
unport  it  into  the  Lnited  States,  Congress  could 
not,  consistently  with  the  principles  of  univer- 
sal law,  forfeit  the  property  of  foreigners  for 
an  act  done  by  them  in  a.  foreign  port.  The 
putting  on  board  the  prohibited  commodities, 
with  mtention  to  import,  is  made  a  distinct, 
substantive  offence,  by  the  fifth  section  of  the 
act  of  the  1st  of  March,  1809,  ch.  195.  This 
offence  was  consummated  within  a  foreign  ter- 
ritory. If  the  vessel  had  been  captured  on  the 
high  seas,  before  her  arrival  in  the  United 
States,  she  would  have  been  taken  in  deltcit}, 
according  to  any  construction  by  which  this 
section  can  be  applied  to  foreigners.  The  leg- 
islature might,  indeed,  intend  to  confiscate  the 
property  oi  our  own  citizens,  for  acts  done  by 
them  in  foreign  countries,  because  their  alle- 
giance travels  with  them  wherever  they  go. 
But  the  operation  of  a  statute  is  generally  limit- 
401*]  ed  to  the  territory,  or  the  *subjects  of 
the  country  where  it  is  made.  *  This  section  of 
the  act  may  stand  consistently  with  this  con- 
struction ;  but  it  will  be  confined  in  its  operation 
to  the  conduct  of  our  own  citizens.  The  sub- 
sequent coming  into  the  waters  of  the  United 
States  was  occasioned  by  a  i^  major,  and  did 
not  constitute  an  importation  in  law.  To  con- 
stitute such  an  importation  there  must  be  a 
voluntarjr  arrival  within  a  port.  An  involun- 
tary arrival  is  not  an  importation ;  nor  an  ar- 
rival within  the  jurisdictional  limits  merely; 
there  must  be  a  voluntary  arrival  within  some 
port,  or  collection  district,  with  intent  to  un- 
lade.» 

The  Attorney- General  andifr.  Preble,  contra, 
argued  upon  the  facts  that  the  primary  destina- 
tion was  to  the  United  States,  and  that  the  dis- 
tress set  up  as  a  plea  to  justify  the  fact  of  im- 
portation was  fictitious,  or  created  by  the  act 
of  the  parties  themselves. 


Livingston,  J.,  delivered  the  opinion  of 
the  court,  and  after  stating  the  case,  proceeded 
as  follows: 

It  is  not  necessary  or  important,  on  this  occa- 
sion, to  inquire  into  the  national  character  of 
the  ^olus,  or  to  ascertain  in  whom  the  pro- 
prietary interest  of  the  cargo  resided  at  the 
*02*J  time  of  seizure ;  because,  whether  ♦Rus- 
sian, British  or  American,  they  are  both  equal- 
ly liable  to  forfeiture,  if  the  offense  stated  in 
the  libel  has  been  committed.  The  cargo,  be- 
ing avowedly  of  the  growth,  produce,  or  manu- 
facture of  Great  Britain,  it  is  conceded  that  a 
forfeiture  must  follow,  if  the  fact  of  a  volun- 
tary importation  into  the  United  States  be 
made  out.     Yet,  in  deciding  this  question,  it  is 

1.— Cascretfig,  Disc.  130,  sec.  14-22. 

2.— Reeves's  Law  of  Shipplngr,  208, 207 ;  The  Elean- 
or, 1  Edwards,  1«1 ;  The  Pnisley,  Id.  App.  117 ;  The 
Mary.  1  Oallis.  206:  The  United  States  v.  Arnold, 
Id.  358,  S.  C.  0  Cranch,  101 ;  The  Blaireau,  4  Cranch, 
855,  note ;  The  Fanny,  9  Cranch,  181. 
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impossible  to  discard  entirely  from  view  some 
of  the  circumstances  which  preceded,  and  took 
place  after  the  arrival  of  this  vessel  at  Biuss 
Harbor,  which,  although  not  immediately  con- 
nected with  any  calamity  which  mav  have 
brought  her  there,  are  not  at  all  calculated  to 
excite  much  sympathy,  or  to  call  for  any  extra- 
ordinary exertion  or  credulity,  while  listening 
to  the  tale  of  distress,  on  which  every  hope  of 
restitution  is  now  rested. 

Mr.  Scholtz,  a  Russian  merchant  at  Arch- 
angel, in  time  of  war  between  this  country  and 
Great  Britain,  and  during  the  existence  of  our 
non-importation  act,  loads  at  that  place  no  less 
than  five  brigs  with  the  products  of  Russia, 
which  he  commits  to  the  care  of  Mr.  Morgan, 
a  merchant  at  Liverpool,  with  instructions,  as 
is  said,  to  invest  the  proceeds  of  those  cargoes 
in  such  British  manufactures  as  he  might  judge 
suitable  for  sale  in  the  Havanna.  Mr.  Morgan, 
who,  at  or  about  the  time  of  loading  these  ves- 
sels, was  at  Archangel,  proceeds  to  Liverpool, 
disposes  of  the  cargoes  there,  charters  the  Rus- 
sian brig  ^olus,  and  dispatches  her  for  the 
Ilavanna,  to  the  address  of  certain  merchants 
there,  who  are  informed  by  a  letter  from  him 
of  the  origin  of  this  adventure,,  and  that  he  has 
sent  to  them  a  cargo,  in  conformity  with  the 
orders  *of  his  principal,  which  he  begs  [*403 
them  to  sell  at  good,  or  even  saving  prices,  and 
after  investing  the  proceeds  in  certain  produce, 
to  load  the  -AToIus  and  send  her  to  Mr.  Scholtz, 
at  Archangel.  The  instructions  of  Mr.  Scholtz. 
in  an  affair  of  so  much  magnitude,  nowhere 
appear  in  the  proceedings;  but  if  they  were,  in 
truth,  of  the  Kind  stated  by  Mr.  Morgan  him- 
self, in  his  letter,  which  has  just  been  referred 
to,  we  shall  find  there  was  a  total  departure 
from  them;  for  not  only  was  the  cargo  of  the 
^olus  the  most  unsuitable  which  could  have 
been  selected  for  a  warm  climate;  but  the 
Havanna,  to  which  alone,  b}-  his  own  account, 
he  was  to  send  the  ^^olus,  Vas  to  be  her  port 
of  destination  only  in  case  she  could  not  enter 
a  port  in  the  United  States.  When  we  find  so 
great  a  departure  from  instructions  as  would 
mevitably  fijc  upon  the  agent  a  responsibility  to 
the  whole  extent  of  the  property  committed  to 
his  charge,  we  may  well  be  permitted  to  doubt 
of  their  existence  altogether,  and  to  suspect 
that  Mr.  Morgan  is  acting  in  the  character  of  a 
principal,  and  not,  as  he  would  have  us  lie- 
lie  ve,  in  that  of  a  humble  subordinate  agent. 
This  suspicion  is  not  diminished,  when  we 
find,  that  although  this  suit  has  be4?n  pending 
between  two  ana  three  years,  Mr.  Scholtz  has 
interfered  with  it  neither  in  person,  nor  has  he 
thought  it  worth  his  while  to  appoint  any  agent 
for  that  purpose. 

After  the  purchase  of  a  cargo  principally 
calculated  for  a  northern  market,  and  worth 
not  less  than  $104,311.57,  it  is  committed  to  a 
supercargo,  to  whom  no  other  than  verbal  in- 
structions are  given.  This  gentleman  sty](>s 
himself  a  commissioned  *oflacer  in  the  [^^'O^ 
imperial  navy  of  Russia;  and  on  his  arrival  in 
the  United  States  can  speak  nothing  but  bro^ 
ken  English,  He  proves,  however,  to  be  a 
natural  bom  citizen  of  Massachusetts,  who  had 
been  absent  from  his  country  not  more  than 
four  years,  and  who,  therefore,  aa  may  well  be 
supposed,  was  not  long  in  recovering  his  ver- 
nacular tongue,  which  we  soon  find  him  speak- 
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ing  with  as  much  facility  as  if  he  had  never 
been  al)sent  from  his  native  state.  Mr.  Wil- 
liams, for  that  is  the  name  of  the  supercargo,  is 
directed  by  Mr.  Morgjm  to  call  oflf  Wlscasset, 
where  he  would  receive  orders  from  Mr.  Wood, 
who,  it  seems,  although  it  does  not  appear 
how,  was  fully  apprised  of  the  destination  of 
this  vessel,  and  of  the  time  when  she  would 
probably  be  in  his  neighborhood.  Whence  he 
derived  this  knowledge,  or  when,  he  has  not 
deigned  to  inform  the  court,  and  although 
claimineso  valuable  a  property  for  the  owners 
of  vessel  and  cargo,  he  has  shown  no  authority 
whatever  from  either  of  them  for  interfering  in 
this  way;  and  when,  after  the  lapse  of  more 
than  two  years  and  a  half  from  the  first  institu- 
tion of  proceedings  in  the  District  Court,  inter- 
rogatories are  addressed  to  him,  for  the  purpose 
of  discovering  who  were  the  real  owners  of  this 
property,  and  whether  they  had  appointed  him, 
and  when,  as  their  attorney,  and  some  other 
matters  which  he  alone  could  have  rescued 
from  the  mystery  in  which  they  are  now  in- 
volved, he  produces  no  authority  whatever,  and 
contents  himself  with  informing  the  commis- 
sioners, that  being  agent  of  the  claimants,  he 
4Q5*]  thinks  it  improper,  at  that  ♦time,  to  an- 
swer any  interrogatories,  and  shall,  therefore, 
decline  doing  so. 

The  .^olus  leaves  Liverpool  without  being 
furnished  with  a  chart  of  the  Havanna,  or  the 
coast  adjacent,  and  two  days  after  her  depar- 
ture the  master  is  ordered  bj  the  supercargo  to 
proceed  oflf  the  port  of  Wiscasset,  which  was 
accordingly  done,  and  all  idea  of  going  to»the 
Havanna,  if  any  were  entertained,  appears, 
from  that  moment,  to  be  abandoned;  and  she 
is  accordingly  found,  after  a  boisterous  and 
long  winter  s  passage,  in  a  high  latitude  off  the 
American  coast.  Now,  if  there  be  nothing 
criminal  in  a  vessel  coming  on  our  coast,  with  a 
bona  fide  Intention  of  ascertaining  whether,  un- 
der existing  laws,  she  would  he  permitted  to 
an  entry;  yet,  when  a  vessel  is  found  in  this 
situation,  in  a  boisterous  season  of  the  year, 
and  so  very  much  out  of  the  way  of  the  place 
to  which  it  was  pretended  she  was  destined,  if 
our  ports  were  shut,  and  then  relies  on  the  plea 
of  distress  for  coming  in,  a  court  will  require 
tlie  most  satisfactory  proof  of  the  necessity 
which  is  urged  in  her  defense. 

To  make  out  this  necessity,  the  principal,  if 
not  the  only  witnesses  produced,  are  the  master 
and  supercargo.  Out  of  fifteen  persona,  these 
two  are  selected,  and  relied  on  to  establish  this 
all- important  fact.  No  survey  is  had  of  the 
vessel  or  cargo  either  before  or  after  it  was  dis- 
charged. To  these  two  witnesses,  if  they  stated 
a  sufficient  distress,  which  is  not  conceded, 
very  serious  objections  lie.  The  master  is  so 
much  implicatea  in  all  transactions  of  this  na- 
ture, that  it  must  always  be  more  or  less  haz- 
4 00*1  ardous  for  a  claimant  *to  resort  to  his 
testimony,  when  other  and  less  exceptionable 
witnesses  are  at  hand.  Not  only  some  of  the 
seamen  on  board  might  have  been  examined ; 
but  why  not  call  on  persons  residing  at  the 
place  where  the  vessel  discharged,  to  examine 
her.  and  to  give  their  testimony.  Such  per- 
sons were  at  hand,  for  the  master  speaks  of 
three  ship  masters  who  surveyed  her,  and  gave 
their  opinion.  As  no  survey  is  produced,  and 
neither  of  these  ship  masters  is  a  witness,  the 
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court  can  takfe  no  notice  of  any  opinion  they 
may  have  entertained  or  have  given  to  the 
master  of  the  iEolus.  The  testimony  of  the 
supercargo  on  this  subject,  if  it  made  out  an 
adequate  cause  for  coming  in,  would  have  been 
entitled  to  more  credit,  if  he  had  behaved 
throughout  this  transaction  in  a  manner  more 
consistent  than  he  appears  to  have  done.  But 
independent  of  his  conduct,  there  are  parts  of 
his  testimony  which  it  is  very  difficult  to  be- 
lieve, and  which  throw  a  shade  over  the  whole. 
He  swears  that  his  instnictions  from  Morgan 
were  not  in  writing,  and  that  he  had  never  re- 
ceived either  from  him  or  Scholtz  any  letter 
concerning  this  voyage.  It  is  incredible  that 
any  man  should  be  entrusted  with  so  large  a 
property,  without  other  than  verbal  instruc- 
tions ;  or,  at  any  rate,  it  is  so  entirely  out  of  the 
common  course  of  business,  that  the  court  can- 
not be  blamed  for  disbelieving  it.  But  there 
are  other  circumstances  which  detract  much 
from  the  credit  of  these  two  witnesses.  There 
is  every  reason  to  believe  from  other  evidence 
in  the  cause,  that  when  the  brig  came  into 
Bass  Harbor,  neither  of  them  thought  of  justi- 
fying their  conduct  on  the  ground  of  necessity. 
♦Thts  suggestion  was  made  to  them  by  [*407 
Mr.  Wo(5r,  and  not  until  they  had  been  there  a 
week  or  longer.  This  fact  is  proved  in  a  way 
to  admit  of  but  little  doubt  of  its  accuracy;  not 
only  by  the  profound  silence  which  was  ob- 
served on  this  subject  by  the  master  and  others, 
for  some  time  after  the  arrival  of  the  brig,  but 
by  positive  testimony,  which  establishes  that 
the  allegation  of  distress  was  a  matter  of  con- 
cert between  the  supercargo  and  Mr.  Wood.  It 
also  appears,  by  other  witnesses  in  the  cause, 
that  the  ^^olus,  notwithstanding  tlie  injuries 
which  she  had  received,  might  have  proceeded 
to  the  West  Indies  without  any  otlier  repairs 
than  such  as  might  have  been  put  on  her  at 
sea.  Upon  the  whole,  the  court  is  of  opinion 
that  the  coming  in  of  the  ^olus  was  voluntary, 
and  not  produced  by  any  distress  which  could 
justify  the  measure,  and  that  thereupon  the 
sentence  of  the  Circuit  Court  must  be  affirmed 
with  costs. 

Johnson,  J.,  dissented.  This  valuable  ves- 
sel, with  a  cargo  worth  $120,000,  is  claimed  as 
Russian  property.  She  was  libeled  as  forfeited 
under  the  provision  of  the  non -importation 
act,  and  all  questions  respecting  proprietary 
interest  I  consider  irrelevant  to  the  case.  The 
excuse  for  putting  into  the  port  of  Bass  Har- 
bor was  distress,  and,  as  in  the  case  of  Tfie 
Xew  .York\^  the  minority  of  the  court  are  of 
opinion  that  she  ought  to  have  been  permitted 
to  store  her  cargo,  repair,  reship  it,  and 
depart.  Such,  evidently,  was  the  policy  of  the 
law  under  which  she  was  seized,  which  had 
for  its  object  the  *exclu8ion  of  British  r*408 
^oods ;  whereas  this  seizure  legalized  their 
introduction  into  the  country. 

It  is  urged  in  this  case,  that  a  variety  of 
circumstances  indicated  a  fraudulent  intention. 
That  the  examination  of  the  witnesses  exhibits 
a  melancholy  view  of  depravity  of  morals,  I 
freely  admit ;  but  the  observation  is  full}'  as 
applicable  to  the  testimony  for  the  prosecution 
as  that  against  it. 


•     1,—Vide  ante,  p.  59. 
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The  two  principal  circumstances  relied  on  as 
indicia  of  fraud,  to  wit,  her  clearing  out  for 
Havanna,  and  her  having  a  cargo  adapted  to  a 
northern  market,  admit  of  an  explanation 
perfectly  consistent  with  innocence.  For  it  is 
well  known  that  a  neutral  never  clears  out 
from  a  British  port  to  a  port  of  their  enemy  ; 
and  as  to  her  having  a  cargo  adapted  to  a 
northern  market,  it  is  precisely  what  she 
avows,  that  her  intention  was  to  deposit  it  in 
that  market  had  the  prohibition  been  taken  off 
on  her  arrival. 

Under  these  circumstances,  it  appears  to  me 
that  the  only  question  in  the  case  was,  whether 
the  distress  was  accidental  or  factitious.  If 
there  had  been  any  fraudulent  means  made  use 
off  to  produce  the  injury  sustained,  condenma* 
tion  ought  to  follow.  But  if  produced  by 
causes  not  within  the  control  of  man,  even 
though  the  distress  may  not  have  been  deemed 
sufficient  to  entitle  the  party  to  a  permit  to 
unlade  and  refit,  yet  it  was  no  sufficient  cause 
for  condemnation,  and  the  vessel  should  have 
been  ordered  off.  That  the  distress  in  this  case 
was  not  factitious,  nor  verpr  inconsiderable, 
there  is  every  reason  to  believe.  The  vessel 
had  had  a  voyage  of  seventy-five  days,  nearly 
double  what  might  reasonably  have  been  pro- 
409*1  vided,  *for  she  had  shipped  a  sea  which 
carried  away  her  railings,  and  washed  overboard 
one  of  her  passengers  ;  her  shrouds  and  bow- 
sprit were  materiSly  damaged,  and  her  water 
short.  Under  these  circumstances,  I  must 
think  that  this  collector  was  less  under  the 
influence  of  humanity  and  a  sense  of  duty 
than  that  of  avarice,  in  making  this  seizure. 
Had  he  libeled  her  as  enemy  s  property,  I 
should  have  thought  the  case  not  destitute  of 
reasonable  grounds  ;  but  it  was  not  his  interest 
to  convert  her  into  a  droit  of  admiralty,  and  it 
is  not  our  province,  under  this  libel,  to  admit 
anything  into  the  case  which  can  bear  the 
appearance  of  charging  with  one  crime  and 
tiying  for  another  i 

Decree  ajflniicd. 


[prize.] 

THE  ATALANTA.   Foussat,  Claimant. 

A  neutral  oariro  found  on  board  an  armed 
enemy's  vessel  is  not  liable  to  condemnation  as 
prize  of  war. 

A  question  of  proprietary  interest.  Further 
proof  ordered. 

APPEAL  from  the  Circuit  Court  for  the 
District  of  Georgia. 

This  ship,  being  a  British  armed  vessel,  was 
captured  in  the  year  1814,  on  a  voyage  from 
410*]  Bordeaux  *to  Pensacola,  by  the  sloop 
of  war  Wasp,  and  sent  into  Savannah,  in 
(Georgia,  where  she  was  libeled,  and  con- 
demned in  the  District  Court  as  prize  of  war. 
The  cargo,  which  was  claims  for  M.  Foussat. 
a  merchant  domiciled  at  Bordeaux,  was  also 
condemned.  On  appeal  to  the  Circuit  Court  as 
to  the  cargo,  further  proof  was  ordered,  and 
restitution  decreed  to  the  claimant.  The  cause 
was  then  brought  by  appeal  to  this  court. 

The  vessel  was  own^  by  Messrs.  Berkely, 
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Salkeld  &  Co. ,  of  Liverpool,  who  were  also  the 
owners  of  lar/se  cotton  plantations  near  Pensa- 
cola. She  sailed  from  Liverpool  on  the  14th 
of  August,  1814,  for  Bordeaux,  laden  with  a 
cargo,  part  of  which,  about  equal  in  value  to 
the  cargo  subsequently  taken  in  at  Bordeaux, 
belonged  to  the  owners  of  the  ship ;  and  the 
documentary  evidence  showed  that  her  ultimate 
destination  was  Pensacola  or  the  Havanna.  A 
few  days  after  the  arrival  of  the  vessel  at 
Bordeaux,  she  was  chartered  by  the  claimant, 
who  then  had  a  vessel  of  his  own  Iving  unem- 
ployed in  that  port,  and  the  cargo  claimed  was 
put  on  board  in  September,  1814.  One 
Pritchard,  who  sailed  in  the  vessel,  was  a 
British  subject,  and  according  to  some  of  the 
testimony,  acted  as  supercargo.  At  the  time  of 
the  capture,  the  master  and  Pritchard  were 
taken  out  of  the  vessel  and  carried  on  board 
the  Wasp,  which  ship  has  never  since  been 
heard  of,  and  is  supposed  to  have  been  lost  at 
sea.  The  proceedings  in  the  District  Court 
were  extremely  irregular  ;  no  examinations  of 
the  prisoners  on  the  standing  interrogatories 
having  been  taken,  and  witnesses  having  been 
examined  in  tlie  first  instance,  *who  [*4 1 1 
neither  belonged  to  the  captured  nor  the  cap- 
turing vessel.  The  further  proof  produced  by 
the  claimant  in  the  court  below  consisted  of  an 
affidavit  of  the  claimant,  swearing  to  the 
property  in  himself,  and  a  certificate  of  two 
royal  notaries  at  Bordeaux,  that  the  copy  of  a 
letter  from  the  claimant  to  Vincent  Ramez.  the 
consignee  at  Pensacola,  dated  the  28th  of 
AugUHt,  1814,  and  stating  the  object  of  the  ad- 
venture, was  truly  extracted  from  the  claim- 
ant's letter-book. 

Mr.  Berrie/i,  for  the  appellants  and  captors, 
argued,  that  the  cargo  was  liable  to  condemna- 
tion, 1st.  As  being  laden  on  board  an  enemy's 
armed  vessel  ;  and,  2d,  on  account  of  the 
defects  in  the  proofs  of  proprietary  interest. 
That,  although  the  doctrine  inculcated  in  the 
case  of  The  Aereide,^  tended  to  show  that  the 
circumstance  of  the  cargo  being  found  on 
board  an  armed  enemy's  vessel  was  not  in 
itself  a  substantive  cause  of  condemnation,  the 
principal  had  not  been  decided  by  a  majority 
of  the  court ;  Justice  Johnson's  opinion 
limiting  it  to  the  case  of  a  neutral  at  peace  with 
all  the  world.*  This  was  not  the  ease  of  Mr. 
Pinto,  but  it  was  the  case  of  M.  Foussat.  Just 
before  the  decision  of  T?ie  JS^ereide,  Sir  William 
Scott  had  held  the  contrary  doctrine,'  and  de- 
creed salvage  for  the  recapture  of  neutral  goods 
previously  taken  b^  on§  of  our  cruisen,  on 
board  an  armed  Bntish  ship,  upon  the  ground 
that  *the  American  courts  might  justly  [*412 
have  condemned  the  prop>erty.  But  even  sup- 
posing this  circumstance  not  to  be  a  substantive 
cause  of  condemnation,  it  inflames  the  sus- 
picions of  hostile  interests,  arising  from  the 
other  circumstances  of  tlie  case,  and  does  not 
admit  of  an  explanation  consistently  with  the 
pretended  neutral  character  set  up  by  the 
claimant.  The  inconvenience  of  exposing  him- 
self to  these  suspicions  must  have  been  com- 
pensated by  the  protection  afforded  by  an  armed 
force,  or  that  protection  would  not  have  been 

1.— 9  Cranch,  388 

2.-Id.  431. 

3.— The  Fanny,  Dodson,  418,  July  SOth,  1814. 
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reeorted  to.  The  case  is/ in  that  respect,  dis- 
tinguished to  its  disadvantai^.  from  that  whole 
•class  of  cases,  including  Tm  St.  Nicholas  and 
others,*  where  fratuL,  and  not  force,  wns  re- 
sorted to,  in  order  to  evade,  instead  of  directly 
resisting  belligerent  rights.  The  principle  of 
reciprocity,  as  a  doctrine  of  prize  law,  has  been 
overruled  by  the  court,*  and,  therefore,  it  can- 
not be  contended  that  the  rule  of  the  French 
prize  code,  by  which  the  having  an  enemy's  su- 
percargo on  board  is  a  cause  of  condemna- 
tion, is  to  be  retaliated  upon  the  claimant. 
But  this  fact  increases  the  improbability  that  a 
Frenchman,  who  must  have  known  the  law  of 
his  own  country  in  this  respect,  would  have 
exposed  his  property  to  the  risk  of  contiscation 
in  the  courts  of  a  country  whose  prize  law  he 
could  not  know,  because  it  was  still  unsettled. 
AH  the  other  circumstances  of  the  case  tend  to 
the  conclusion  that  it  was  not  his  property,  but 
that  of  the  British  shipowner. 
413*]  *3fr.  Sergeant,  contra,  contended,  that 
the  case  of  The  Fanny,  even  if  it  were  not 
contradicted  by  that  of  The  Nereide,  was  not 
directly  in  point.  Sir  W.  Scott  there  goes  on 
the  probability  or  danger  of  condemnation  in 
our  courts,  as  affording  a  reason  for  giving  sal- 
vage. Brides,  the  Fanny  was  a  commission- 
ed, as  well  as  armed  vessel;  which  the  Kereide 
and  the  Atalanta  were  not.  But  it  must  be 
confessed  that  the  decision  in  The  Fanny  was  a 
very  careless,  not  to  say  superficial,  judgment. 
The  judge  agrees  that  the  Portuguese  flag  was 
an  inadequate  protection,  and  yet  holds  the 
neutral  liable  to  condemnation  for  taking  shel- 
ter under  a  belligerent  force.  With  all  due  re- 
spect to  the  great  man  by  whom  it  was  pro- 
nounced, it  may  be  said  to  be  tinctured  with 
some  of  those  peculiarities  which  mark  the  con- 
duct of  the  tribunals  of  a  great  maritime  coun- 
try, bent  on  the  assertion  of  its  pretensions  by 
its  overwhelming  naval  power.  At  all  events, 
it  does  not  form  a  law  for  this  court,  any  more 
than  the  principle  of  retaliation  which  has  been 
already  repudiated  by  the  court.  The  proceed- 
ings in  the  present  case  have  been  marked  by 
irreguljarities  subversive  of  that  justice  which 
is  due  to  neutrals,  and  by  a  neglect  of  those 
forms  which  are  a  part  of  the  silent  compact 
by  which  they  agree  to  submit  to  the  exercise 
oi  the  harsh  and  inconvenient  prerogative  of 
search.  The  cause  was  not  heard  in  the  court 
of  first  instance  upon  the  ship's  papers  and 
the  preparatory  depositions,  ben>re  extraneous 
testimony  was  let  in,  by  an  order  for  further 
proof.  The  salutary  principles  of  prize  prac- 
414*]  tice,  which  afford  a  security  to  *neu- 
trals  in  a  trial  in  the  courts  of  the  captor,  that 
would  otherwise  be  grossly  oppressive,  have 
been  wholly  disregarded.  It  is  a  rule  of  jus- 
tice in  admiralty  courts,  whether  of  instance  or 
prize,  that  where  the  original  evidence  appears 
to  be  clear,  the  court  will  not  indulge  in  extra- 
neous .suspicions.'  If  the  employment  of  an 
armed  enemy's  vessel  be  innocent,  no  unfavor- 
able inference  can  legally  be  drawn  from  it 
any  more  than  from  the  employment  of  an  un- 
armed belligerent  carrier.  Both  this  circum- 
stance and  the  employment  of  an  English  su- 

1. — Ante,  Vol.  I.,  p.  417. 
2.— The  Nerelde,  9  Crancb,  422. 
3.— The  Octavla,  1  Wheat.  23,  note  6. 
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percargo  (if  he  was  employed)  would  rather 
show  that  no  fraud  was  intended,  since  the  an- 
nals of  the  prize  court  do  not  afford  a  single 
instance  of  a  fraudulent  case  which  was  not 
entirely  covered  with  the  neutral  garb. 

The  Attorney-Ghnerdl,  in  reply,  insisted,  that 
the  fact  of  the  cargo  being  captured  on  board 
an  armed  belligerent  ship,  raised  a  strong  pre- 
sumption, throwing  the  onus  probandi  on  the 
claimant  with  more  than  usual  weight.  The 
only  evidence  to  relieve  this  presumption  was 
the  oath  of  the  claimant  himself,  unsupported  by 
that  of  any  other  witness,  or  by  any  document- 
ary evidence;  and  that,  too,  under  an  order  for 
further  proof;  a  mere  test  affidavit,  without 
which  a  claimant  can  in  no  case  receive  restitu- 
tion, but  which  is  no  evidence,  or  next  to  none, 
in  a  case  of  the  least  doubt  or  difficulty. 


^Marshall,  Oh.  /.,  delivered  the  [*41<5 
opinion  of  the  court:  This  vessel  was  capt- 
ured on  a  voyage  from  Bordeaux  to  Pensacola 
by  the  sloop  or  war  Wasp,  and  sent  into  Sa- 
vannah in  Georgia,  where  she  was  libeled  and 
condemned  as  prize  of  war.  The  cargo  was 
claimed  for  Mons.  Foussat  a  French  merchant 
residing  at  Bordeaux.  In  the  District  Court 
the  cargo  was  condemned  as  enemy's  property, 
avowedly  on  the  principle  that  this  character 
was  imparted  to  it  by  the  vessel  in  which  it 
was  found.  On  an  appeal  to  the  Circuit  Court, 
further  proof  was  directed,  and  this  sentence 
was  reversed,  and  restitution  decreed  to  the 
claimant.  From  this  decree  the  captors  ap- 
pealed to  this  court. 

It  has  been  contended  that  this  cargo  ought 
to  be  condemned  as  enemy's  property,  because, 
1st.  It  was  found  on  board  an  armed  belliger- 
ent. 2d.  It  is,  in  truth,  the  property  of  British 
subjects. 

On  the  first  question,  .the  case  does  not  essen- 
tially differ  from  that  of  Tlie  Nereide,  It  is 
unnecessary  to  repeat  the  reasoning  on  which 
that  case  was  deciaed.  The  opinion  then  given 
bv  three  judges  is  retained  by  them.  The  prin- 
ciple of  the  law  of  nations,  that  the  goods  of  a 
friend  are  safe  in  the  bottom  of  an  enemy,  may 
be,  and  probably  will  be  changed,  or  so  im- 
paired as  to  leave  no  object  to  which  it  is  ap- 
plicable; but  so  long  as  the  principle  shall  be 
acknowledged,  this  court  must  reject  construc- 
tions which  render  it  totally  inoperative. 

2d.  Respecting  the  proprietary  interest,  much 
doubt  is  entertained.  In  addition  to  the  extrar 
ordinanr  fact  of  employing  a  belligerent  carri- 
er, while  a  neutral  *vessel  belonging  to  [*416 
the  alleged  owner  of  the  cargo  Uy  in  port, 
there  are  circumstances  in  this  case  calculated 
to  awaken  suspicion,  which  the  claimant  ought 
to  clear  up,  so  far  as  may  be  in  his  power. 

The  return  cargo  of  the  Atalanta  was  to  be 
in  cotton,  and  Berkely,  Salkeld  &  Co. ,  the  own- 
ers of  the  vessel,  were  also  owners  of  large  cot- 
ton plantations,  the  produce  of  which  might 
readily  be  shipped  from  Pensacola.  The  pa- 
pers show  that  the  Atalanta  sailed  from  Liver- 
pool, Where  her  owners  reside,  with  a  cargo  for 
Bordeaux,  a  part  of  which,  about  equal  in  val- 
ue to  the  cargo  taken  in  at  Bordeaux,  belonged 
to  Berkely,  Salkeld  &  Co.,  and  that  her  ulti- 
male  destination  at  the  time  of  sailing  was 
Pensacola,  or  the  Havanna. 
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Within  a  day  or  two  after  her  arrival  at  Bor- 
deaux,  she  was  chartered  by  the  claimant  for 
the  voyage  on  which  she  was  captured,  and 
tlie  cargo  he  now  claims  was  put  on  board.  A 
Mr.  Pritchard  sailed  in  the  vessel,  ^ho  was  a 
British  subject,  and  who  has  been  represented 
in  some  of  the  testimony  as  a  supercargo. 

There  are,  undoubtedly,  circumstances  to 
diminish  the  suspicion  which  must  be  excited 
by  those  that  have  been  mentioned.  The  pro- 
ceedings have  been  very  irregular;  no  examin- 
ations in  preparatorio  have  been  taken.  The 
captain,  and  probably  the  mate,  with  the  al- 
leged supercargo,  were  carried  on  board  the 
Watjp,  and  have  perished  at  sea,  and  Mr.  Fous- 
sat,  whose  character  is  unexceptionable,  has 
sworn  positively  to  his  interest.  Yet,  this  in- 
terest can  be,  and  therefore  ought  to  be,  proved 
417*]  by  other  testimony,  and  *it  is  in  the 
power  of  Mr.  Foussat  to  explain  circumstan- 
ces, which,  as  they  now  appear,  cannot  be  dis- 
regarded. The  court,  therefore,  requires  fur- 
ther proof,  which  Mr.  Foussat  is  allowed  to 
produce,  to  the  following  points: 

1st.  To  his  proprietary  interest  in  the  cargo. 
To  show  how  and  when  it  was  purchased. 

2d.  To  produce  his  correspondence  with  Ber- 
kely,  Salkeld  &  Co.,  if  any.  respecting  this 
voyage. 

8d.  To  explain  the  circumstances  relative  to 
the  original  destination  to  Pensacola,  when  the 
Atalanta  sailed  from  Liverpool. 

Aih.  To  explain  the  character  of  Mr.  Pritch- 
ard, and  his  situation  on  board  the  Atalanta. 

6th.  To  establish  the  genuineness  of  the  let- 
ter of  the  28th  of  August,  and  say  by  what 
vessel  it  was  sent. 

6th.  To  show  to  whom  that  part  of  the  car- 
go of  the  Atalanta,  on  the  voyage  from  Liver- 
pool to  Bordeaux,  which  belonged  to  Berkely, 
Balkeld  «fe  Co.,  was  consigned,  and  how  it  was 
disposed  of. 

7th.  To  produce  copies  of  the  letters  of  Ber- 
kely, Salkeld  &  Co.  relative  to  this  transaction, 
or  account  for  their  non-production. 

Johnson,  J.  When  this  cause  was  consid- 
ered in  the  court  below,  I  entertained  great 
doubts  on  the  subject  of  the  proprietary  inter- 
est. But  those  doubts  have  here  been  satisfactori- 
ly cleared  up.  I  am  now  satisfied,  that  no  infer- 
ence unfavorable  to  the  claim  can  fairly  be 
drawn  from  the  circumstance  of  this  cargo  be- 
418*1  ing  *laden  on  board  an  armed  belliger- 
«nt.  If  it  had  been  intended  to  throw  a  veil  of 
neutrality  over  hostile  property,  it  is  more  prob- 
able that  a  neutral  carrier  would  have  lieen 
u<<ed  than  a  belligerent;  and  as  to  the  dangers 
supposed  to  have  been  unne<*essarily  incurred, 
of  being  captured  and  turned  a  way  from  the 
destined  market,  it  is  more  than  probable  that 
a  chance  of  lx»ing  captured  and  carried  into  an 
American  port.,  so  far  from  being  prejudicial  to 
the  adventure  would  have  enhanced  its  profits. 
The  claimant,  then,  if  conscious  of  his  inno- 
cence, had  no  evil  to  apprehend  from  capture ; 
on  the  contrary,  as  the  cargo  was  calculated 
for  an  American  market,  it  might,  in  case  of 
capture,  have  reached  its  destination  directly; 
whereas,  if  it  had  arrived  at  Pensacola,  its 
route  would  have  be(»n  more  circuitous.  With 
regard  to  the  fact  that  the  voyage  in  its  incep- 
tion was  destined  to  Pensacola,  that  I  think 
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also  satisfactorily  explained.  It  was  in  strict 
pursuance  of  her  original  destination;  on  her 
arrival  at  Bordeaux  she  was  put  up  for  Pen'«a- 
cola,  and  chartered  by  this  claimant  for  the 
voyage.  The  instructions  to  the  captain  show 
that  it  was  not  fixed,  whether,  on  her  return 
voyage,  she  should  be  laden  on  owners*  account 
or  not;  and  it  probably  depended  upon  the 
contingency  of  her  being  taken  up  at  Bordeaux 
for  a  return  freight.  As  to  the  facts  that 
Pritchard.  the  supercargo  to  Bordeaux,  contin- 
ued in  that  capacity  on  the  voyage  to  Pensaco- 
la ;  that  Ramez,  the  consignee,  was  the  agent 
of  the  ship-owner ;  and  that  the  present  cargo 
was  purchased  with  the  freight  and  cargo  to 
Bordeaux,  I  am  now  satisfied  that  they  are  un- 
supported by  the  *evidence.  That  [*419 
Pritchard  should  continue  to  he  designated  by 
the  appellation  of  supercargo  among  the  crew, 
was  to  be  expected  from  his  having  been 
known  among  them  by  that  epithet  on  the  voy- 
age to  Bordeaux,  and  that  Ramez,  who  had 
been  recommended  to  Berkely,  Balkeld  &  Co.^ 
for  his  integrity  by  tiieir  agent,  should  be  by 
them,  or  by  some  "other,  recommended  to  the 
prtronage  of  Fou.s.sjit,  was  perfectly  consistent 
with  orainary  mercantile  intercourse;  and  in 
the  total  absence  of  proof,  that  the  freight,  or 
proceeds  of  the  outward  cargo  of  the  ship  ever 
came  to  the  hands  of  Foussat,  there  is  no  suftl- 
cient  reason  for  conjecturing  that  the  cargo  la- 
den on  board  for  Pensacola  was  purcha.<^ 
with  those  funds. 

I  am  J  therefore,  of  opinion,  that  the  propri- 
etary interest  is  sufiiciently  established.  But, 
as  the  i)roprietary  interest  is  altogether  imma- 
terial, if  lading  a  neutral  cargo  on  board  an 
armed  belligerent  is,  per  8e,  a  ground  of  con- 
demnation, it  becomes  necessary  to  consider 
that  question. 

It  has  long  been  with  me  a  rule  of  judicial 
proceeding,  never,  where  I  am  free  to  act,  to 
decide  more  in  any  case  than  what  the  case  it- 
self necessarily  requires;  and  so  far  only,  in  my 
view,  can  a  case  be  considered  as  authority. 
Accordingly,  when  the  case  of  Th^  yernde  was 
before  this  court,  I  declined  expressing  my 
opinion  upon  the  general  question,  because  tlie 
cargo,  considered  as  Spanish  property,  was  ex- 
I)osed  to  capture  by  the  Carthagenian  and  other 
privateers,  and  considered  as  Monging  to  a  re- 
volted colony,  was  liable  to  Spanish  capture. 
The  neutral  shipper,  therefore,  could  not  be 
charged  with  *evadin^  our  belligerent  [*42C> 
rights,  or  putting  off  his  neutral  character  when 
placing  himself  under  the  protection  of  an 
armed  belligerent,  when  sailing,  as  that  shipper 
was.  between  Sylla  and  Chary bdis,  he  might 
accept  of  the  aid  or  protection  of  one  belliger- 
ent; without  giving  just  cause  of  offense  to 
another. 

But  a  case  now  occurs  of  a  vesst^l  at  peace 
with  all  the  world;  and  to  give  an  order  for 
further  proof  without  admitting  the  rule,  that 
lading  a  neutral  cargo  on  board  an  armed  bel- 
ligerent is  not,  per  /v,  a  cause  of  forfeiture  ap- 
iwars  to  me  nugatory. 

It  is  true,  this  is  not  a  case  of  a  commissioned 
or  cruising  vessel,  and  I  have  no  objection  to 
reserving  "the  question  on  such  a  case  until  it 
shall  occur,  if  it  can  be  done  consistently  with 
the  principles  upon  which  I  found  my  opinion ; 
but  in  my  view,  there  Is  no  medium,  and  no 
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necessity  for  a  belligerent  to  insist  on  any  ex- 
ception in  his  favor.  On  the  contrary,  I  con- 
sider all  the  evils  as  visionary  that  are  dwelt 
upon  as  the  result  of  thus  extending  this  right 
in  favor  of  neutrals.  No  nation  can  be  power- 
ful on  the  ocean  that  does  not  jiossess  an  exten- 
sive commerce;  and  if  her  armed  ships  are  to 
be  converted  into  carriers  (almost,  I  would  say, 
an  absurd  supposition),  her  own  commerce 
would  have  the  preference;  so  that  the  injury 
could  never  be  of  any  real  extent.  But  should 
it  be  otherwise,  what  state  of  things  ought  one 
belligerent  more  devoutly  to  desire  than  that  the 
whole  military  marine  of  her  enemy  should  l)e 
so  employed,  and  bound  down  to  designated 
voyages,  from  which  they  were  not  at  liberty 
to  deviate?  It  would  be  curious  to  see  a  gov- 
42 1  •]  emment  thus  involving  *it8clf  with  mer- 
chant shippers  in  questions  of  anreightment, 
a'^surance,  deviation,  average,  and  so  forth;  the 
possibility  may  be  imagined,  but  the  reality 
will  never  exist. 

The  general  rule  in  this  case,  it  will  be  ob- 
served, IS  controverted  by  no  one;  nor  is  it  de- 
nied that  it  is  incumbent  on  the  captor  to  main- 
tjiin  the  exception  contended  for.  It  is  for 
him  to  prove  that  the  acknowledged  right  of 
the  neutral  to  employ  a  belligerent  carrier  does 
not  include  the  right  of  employing  an  armed 
lielligerent  carrier. 

In  order  to  support  this  proposition,  argu- 
ments are  usually  adduced,  from  the  silence  of 
writers  upon  the  subject;  from  decisions  in  an- 
alogous ciises;  and  from  its  general  inconsis- 
tency with  the  belligerent  right  of  search  or 
adjudication. 

If  it  be  asked,  why  have  writers,  and  partic- 
ularly the  champion^  of  neutral  rights  b«en  si- 
lent on  this  subject?  I  think  the  answer  ob- 
vious. Practically  it  is  of  very  little  general 
imjjortance  either  to  neutrals  or  belligerents, 
and  those  who  are  more  disposed  to  favor  bel- 
ligerent claims  would  naturally  avoid  a  doc- 
trine which  they  could  not  maintain,  whilst  all 
who  wrote  for  the  l)enetit  of  those  who  are  to 
read  would  avoid  swelling  their  volumes  with 
unnecessary  discussions,  or  raising  ])hantoms  for 
the  amusement  of  laying  them.  The  silence  of 
the  world  upon  the  subject  is,  to  my  mind,  a 
sufficient  evidence  that  public  sentiment  is 
ainiinst  it.  It  is  impossible,  but  that  in  the 
course  of  the  long  and  active  naval  wars  of  the 
la^t  two  centuries,  cases  must  have  occurred  in 
which  it  became  necessary  to  consider  this 
422*]  *que8tion ;  and  though  it  had  escaped 
the  notice  of  jurists,  it  must  have  been  elicited 
by  the  avarice  of  captors,  the  ingenuity  of 
proctors,  or  the  learned  researches  of  courts  of 
prize.  Yet  w^e  find  not  one  case  on  record  of  a 
condemnation  as  prize  of  war  on  the  ground  of 
armament;  nor  a  dictum  in  any  of  the  books 
that  suggests  such  an  exception.  But  the  rule 
it»4'lf  is  laid  down  everywhere;  and  in  my  view, 
lavinjg  down  the  rule  without  the  exception,  is 
in' effect  a  negative  to  the  exception. 

But  it  is  not  true  that  this  subject  has  alto- 
gether escaped  the  notice  of  writers  on  the  law 
of  prize.  There  is  on  record  one  opinion  on 
this  subject,  and  that  of  great  antiquity  and  re- 
spectability, and  which  may  have  given  the 
tone  to  public  opinion,  and  thus  account  for  the 
silence  of  subsequent  writers;  1  allude  to  the 
dietvm  extracted  from  Casaregis,  in  which  the  ' 
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author  asserts,  "that  if  a  vessel  laden  with  neu- 
tral merchandise  attack  another  vessel,  and  be 
captured,  her  cargo  shall  not  be  made  prize, 
unless  the  owner  of  the  goods,  or  his  supercargo 
engage  in  the  conflict.  Now,  if  an  actual 
attack  shall  not  subject  to  forfeiture,  much  less 
shall  arming  for  defense;  and  it  is  fairly  infer- 
able from  the  passage  that  the  authorhad  in 
his  view  the  case  of  an  armed  belligerent  car- 
rier, or  he  would  not  have  represented  her  as 
the  attacking  vessel. 

But  it  is  contended,  that  decisions  have  taken 
place  in  the  courts  of  other  states,  in  analogous 
cases,  which  cannot  be  reconciled  with  the 
principle  on  which  the  claimant  rests  his  de- 
fense. On  this  subject  I  will  make  one  general 
remark :  I  acknowledge  *no  decision  as  [*423^ 
authority  in  this  court  but  the  decisions  of  the 
court,  as  far  as  necessary,  to  the  cjise  decided; 
and  the  decisions  of  the  state  courts,  as  far  as 
they  go  to  fix  the  landmarks  of  property;  and 
generally,  the  fer  Ufci  of  the  respective  states. 
All  other  decisions  I  will  respect  for  as  much 
as  they  are  worth  in  principle. 

The  decisions  relied  on  in  this  part  of  the  ar- 
gument are  those  by  which  neutral  vessels  un- 
der neutral  convoy,  were  condemned  for  the 
unneutral  act  of  the  convoying  vessel;  and 
those  in  which  neutral  vessels  have  been  con- 
demned for  placing  them.selves  under  protec- 
tion of  a  hostile  convoy.  With  regard  to  the 
first  class  of  cases,  it  is  very  well  known  that 
they  originated  in  the  capture  of  the  Swedish 
convoy,  at  a  time  when  Great  Britain  had  re- 
solved to  throw  down  the  glove  to  all  the  world 
on  the  principle  of  the  northern  confederacy. 
It  was,  therefore,  a  measure  essentially  hostile. 
But  independently  of  this,  there  are  several 
considerations  which  present  an  obvious  dis- 
tinction between  l)oth  classes  of  cases  and  this 
under  consideration.  A  convoy  is  an  associa- 
tion for  a  hostile  object.  In  undertaking  it,  a 
nation  spreads  over  the  merchant  vessel  an  im- 
munity from  search,  which  belongs  only  to  a 
national  ship;  and  by  joining  a  convoy,  every 
individual  ship  puts  off  her  pacific  character, 
and  undertakes  for  the  discharge  of  duties 
which  belong  only  to  the  military  marine,  and 
adds  to  the  numerical,  if  not  to  the  real,  strength 
of  the  convoy.  If,  then,  the  association  be  vol- 
untary, the  neutral,  in  suffering  the  fate  of  the 
whole,  has  only  to  regret  his  own  folly  in  wed- 
ding *his  fortune  to  theirs;or  if  involved  [*424 
in  the  aggression  or  opposition  of  the  convoying 
vessel,  he  shares  the  fate  which  the  leader  of  his 
own  choice  either  was,  or  would  have  been  made 
liable  to,  in  case  of  capture.  To  elucidate  this 
idea,  let  us  suppose  the  case  of  an  individual 
who  voluntarily  fills  up  the  ranks  of  an  enemy, 
or  of  one  who  only  enters  upon  the  discharge 
of  ^hose  duties  in  war  which  would  otherwise 
take  men  from  the  ranks;  and  the  reason  will 
he  obvious  why  he  should  be  treated  as  a  pris- 
oner of  war,  and  involved  in  the  fate  of  a  con- 
quered enemy.  But  it  is  not  so  with  the  goods 
which  constitute  the  lading  of  the  ship;  those 
give  neither  real  nor  numerical  strength  to  an 
enemy,  but  rather  embarrass  and  impede  him. 
And  even  if  it  l)e  admitted  that,  in  all  cases,  a 
cargo  should  be  tainted  with  the  offense  of  the 
carrying  veasel,  it  will  be  seen  that  the  reason 
upon  which  those  cases  profess  to  proceed  is 
not  applicable  to  the  case  of  neutral  goods  on 

42& 


424 


SUFKEBIB  COTTBT  OF  THE  UniTBD  StaTBS. 


1818 


board  a  hoetUe  carrier.  Resistance,  either  real 
or  constructive,  by  a  neutral  carrier,  is,  with  a 
view  to  the  law  of  nations,  unlawful;  but  not  so 
with  the  hostile  carrier;  ^e  had  a  right  to  re- 
sist, and  in  her  case,  therefore,  there  is  no  of- 
fense committed  to  communicate  a  taint  to  her 
cargo. 

Hut  it  is  contended  that  the  right  to  use  a 
hostile,  armed  can-ier,  is  inconsistent  with  the 
belligerent's  right  of  search,  or  of  capture,  or  of 
adjudication ;  for  on  tliis  point  the  argument  is 
not  very  distinct,  though  1  plainly  perceive  it 
must  be  the  right  of  adjudication,  if  any,  that 
is  impaired.  The  right  of  capture  applies  only 
to  enemy  ships  or  g(X)ds;  the  right  of  search  to 
425*]  *enemy  goods  on  board  a  neutral  car- 
rier; and  therefore  it  must  be  the  ri^ht  of  ad- 
judication that  is  supposed  to  be  impaired, 
which  applies  to  the  case  of  goods  founa  either 
on  boara  of  a  neutral  or  belligerent,  and  this 
mere  sdntittajurU  is  at  last  the  real  ba.sis  upon 
which  the  exception  contended  for  must  rest. 
But  in  what  manner  is  this  right  of  adjudica- 
tion impaired?  The  neutral  ooes  not  deny  the 
right  of  the  belligerent  to  decide  the  question 
of  proprietary  interest.  If  it  be  really  neutral, 
of  what  consequence  is  it  to  the  belligerent  who 
is  the  carrier?  He  has  no  right  to  capture  it; 
And  if  it  be  hostile  covered  as  neutral,  the  bel- 
ligerent is  only  compelled  to  do  that  which  he 
must  do  in  all  ordinary  cases — subdue  the  ship 
before  he  gets  the  cargo.  It  cannot  be  expect- 
ed that  the  belligerent  will  rest  his  complaint 
upon  the  humiliating  ground  of  his  inability  to 
subdue  his  enemy;  and  if  he  should,  the  neu- 
tral may  well  reply  it  is  his  affair  or  his  mis- 
fortune, but  ought  not  in  any  of  its  conse- 
quences to  affect  the  rights  of  the  neutral.  Nor 
is  it  at  all  certain  that  lading  on  board  an  enemy 
carrier  is  done  at  all  times  with  an  intent  to 
avoid  capture;  it  may  be  to  solicit  it;  as  in  the 
case  of  the  late  war,  when  British  goods,  though 
neutral  owned,  could  only  be  brought  into  our 
market  through  the  medium  of  capture.  There, 
instead  of  capture  being  a  risk  of  the  voy- 
age, it  was  one  of  the  chances  of  profit.  And 
the  hostile  carrier  may  have  been  pi ef erred  to 
the  neutral,  with  the  express  view  of  increasing 
the  chances  of  capture. 

When  we  come  to  analyze,  and  apply  the 
420*]  arguments  *of  the  defenders  of  this  ex- 
ception, I  think  it  will  be  found  that  they  ex- 
pose themselves  to  the  imputation  of  unfair- 
ness, in  professing  to  sustain  an  exception, 
when  they  mean  to  aim  a  blow  at  the  whole 
neutral  right  of  using  a  belligerent  carrier;  or 
they  do  not  follow  up  their  reasoning  in  its 
consequences,  so  as  to  be  sensible  of  the  result 
to  which  it  leads.  The  exception  which  ex- 
hausts the  principal  rule  must  be  incorrect,  if 
the  rule  itself  be  admitted  as  a  correct  one:  it 
is,  in  fact,  an  adverse  proposition,  and  it  ap- 
pears to  demonstrate  that  all  the  arguments 
urged  in  favor  of  the  exception,  now  under 
consideration,  if  they  prove  anything,  prove 
too  much,  and  obviously  extend  to  the  utter 
extinction  of  the  rule  itself,  or  the  destruction 
of  every  beneficial  consequence  that  the  neutral 
can  derive  from  it.  Thus,  if  it  be  unlawful  to 
employ  an  armed  belligerent  carrier,  then  what 
proportion  of  armament  or  equipment  will  ren- 
der it  unlawful?  Between  one  gun  and  one 
hundred,  the  difference  is  only  in  degree,  not 
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in  principle;  and  if  it  is  left  to  the  courts  of  the 
belligerent  to  apply  the  exception  to  successive 
cases  as  the^  arise,  it  evidently  becomes  a  de- 
stroying principle,  which  will  soon  consume 
the  vitals  of  the  rule.  And  the  neutral  will 
soon  consider  it  as  a  snare,  not  a  privilege. 

Again,  the  proposition  is  that  the  neutral 
may  employ  a  hostile  carrier;  but  the  indis- 
pensable attributes  of  a  state  of  hostility  are 
the  right  of  armament,  of  defense,  of  attack, 
and  of  capture;  if,  then,  you  strip  the  belliger- 
ent of  any  one,  or  more  of  these  characteristics, 
the  proposition  is  falsified,  for  he  can  no  longer 
*be  called  a  hostile  carrier;  he  assumes  [*4»7 
an  amphibious  anomalous  character;  for  which 
there  is  no  epithet  applicable  unless  it  be  that  of 
semi-hostile.  And  what  becomes  of  the  inter- 
est of  the  neutral?  It  is  mockery  to  hold  out 
to  him  the  rfght  of  employing  a  hostile  carrier, 
when  you  attach  to  the  exercise  of  that  right 
consequences  which  would  make  it  absurd  for 
a  l)elligerent  to  enter  into  a  charter-party  with 
him.  If  resistance,  arming,  convoking,  cap- 
turing, be  the  acknowledged  attributes  and 
characteristics  of  the  belligerent,  then  deprive 
him  of  these  attributes,  and  you  reduce  him  to 
a  state  of  neutrality,  nay,  worse  than  a  state  of 
neutrality;  for  he  continues  liable  to  all  the 
danger  incident  to  the  hostile  character,  without 
any  of  the  rights  which  that  character  confers 
upon  him.  What  belligerent  could  ever  be  in- 
duced to  engage  in  the  transportation  of  neutral 
goods,  if  the  consequence  of  such  an  under- 
taking be  that  he  puts  off  his  own  character 
and  assumes  that  of  the  neutral,  relinquishes 
his  right  of  arming,  or  resisting,  without  ac- 
quiring the  immunities  or  protection  of  the  neu- 
tral character.  It  is  holding  out  but  a  shadow 
of  a  benefit  to  the  neutral. 

Some  confusion  is  thrown  over  this  subject 
by  not  discriminating  carefully  between  the 
cases  where  a  neutral  dipper,  and  a  hostile  car- 
rier, are  the  parties  to  the  contract,  and  thofHS 
in  which  both  shipper  and  carrier  are  hostile. 
In  the  latter  case,  the  carrier,  when  armed, 
may  fairly  be  understood  to  have  undertaken 
to  fight  as  well  as  to  carry.  But  when  a  neu- 
tral IS  the  shipper,  the  carrier  (independently  of 
specific  contract)  is  left  to  fight,  or  not,  as  he 
shall  deem  proper.  *Thus,  ifa  neutral  [*428 
shipper  charter  an  unarmed  belligerent,  he 
would  not  be  released  from  his  contract,  should 
the  belligerent  put  arms  or  men  into  his  ship; 
otherwise  taking  ordinary  and  prudent  precau- 
tion for  the  safety  of  his  vessel,  precautions 
which  would  in  geneiul  leascn  the  insurance  on 
the  cargo  itself,  would  be  a  violation  of  the 
master's  contract.  And  on  the  other  hand,  a 
belligerent  master  would  be  under  no  obliga- 
tion to  tho  neutral  to  fight,  if  met  by  an  enemy 
on  the  ocean,  even  though  particularly  requiretl 
by  the  neutral  shipper.  There  is,  then,  nothing 
in  that  argument  which  is  founded  on  the  sup- 
p)sition  that  the  neutral  is  assisting  in  expedit- 
ing a  naval  hostile  equipment,  when  be  em- 
ploys a  belligerent  carrier;  on  the  contrary,  he 
either  embarrasses  the  belligerent  in,  or  de- 
taches him  from,  the  operations  of  war. 

It  makes  no  difference  in  my  view,  whether 
the  right  of  using  a  hostile  carrier  be  consid- 
ered as  a  voluntary  concession  in  behalf  of 
neutrals  or  as  a  conclusion  from  those  princi- 
ples which  form  the  basis  of  international  law. 
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We  find  it  emanating  from  the  same  source  as 
the  right  of  search  and  adjudication,  and  it  is 
of  equal  authority.  If  in  practice  it  should 
€ver  be  found  materially  detrimental  to  ac- 
knowledj^d  national  rights,  it  may  be  disavow- 
ed or  relinquished ;  or  should  our  own  legisla- 
tive power  ever  think  proper  to  declare  against 
the  right,  it  can  impose  a  law  upon  its  own 
courts.  But  until  it  shall  be  so  relinc^uished,  or 
abrogated,  we  are  bound  to  apply  it  with  all 
the  beneficial  consequences  that  it  was  intend- 
ed to  produce. 

I  do  not,  however,  consider  it  as  a  mere  volun- 
420*]  tary  *concession  in  favor  of  neutral  com- 
merce. Were  it  now,  for  the  first  time,  made 
a  question  whether  a  neutral  should  be  permit- 
ted to  use  a  ho$>tile  carrier,  I  should  not  hesitate 
to  decide  that  it  would  be  exceedingly  harsh 
and  unreasonable  to  deny  to  the  neutral  the  ex- 
ercise of  such  a  right.  The  laws  of  war  and 
of  power  already  possess  sufficient  advantages 
over  the  claims  of  the  weak,  the  wise,  and 
pacific.  I  am,  in  sentiment,  opposed  to  the 
extension  of  belligerent  rights.  Naval  warfare, 
as  sanctioned  by  the  practice  of  the  world,  I 
consider  as  the  disgrace  of  modern  civilization. 
Why  should  private  plunder  degrade  the  priv- 
ileges of  a  naval  commission?  It  is  ridiculous, 
at  this  day,  to  diniif^  the  practice  with  the 
epithet  of  reprisaL  If  it  be  reprisal,  we  may 
claim  all  the  benefit  of  the  example  of  the  sav- 
ages in  our  forests,  to  whom  the  practice  is  fa- 
miliarly known,  but  we  must  yield  to  them  in 
the  reasonableness  of  its  application,  for  they 
really  do  apply  the  thing  taken  to  indemnify 
the  party  injured.  The  time  was  when  war, 
liy  land  and  by  sea,  was  carried  on  upon  the 
same  principles.  The  good  sense  of  mankind 
has  lessened  its  horrors  on  land,  and  it  is 
scarcely  possible  to  find  any  sufficient  reason 
why  an  analogous  reformation  should  not  take 
place  upon  the  ocean.  The  present  time  is  the 
most  favorable  that  has  ever  occurred  for  ef- 
fecting this  desirable  change.  There  is  a  power 
organized  upon  the  continent  of  Europe  that 
may  command  the  gratitude  and  veneration  of 
posterity  by  determining  on  this  reformation. 
It  must  take  effect  when  they  resolve  to  en- 
force it. 

-430*]  *We  find  the  law  of  nations  unfortu- 
nately embarrassed  with  the  principle  that  it  is 
lawful  to  impose  a  direct  restraint  upon  the  in- 
dustry and  enterprize  of  a  neutral,  in  order  to 
produce  an  incidental  embarrassment  to  an  ene- 
my. In  its  oridnal  restricted  application,  this 
principle  was  of  undoubted  correctness,  and  did 
little  injury;  but  in  the  modern  extended  use 
which  has  been  made  of  it,  we  see  an  exemplifi- 
cation of  the  difficulty  of  restraining  a  belligerent 
in  the  application  of  a  convenient  principle,  and 
an  opposite  illustration  of  one  of  the  objections 
to  admitting  the  exception  unfavorable  to  the 
use  of  an  armed  hostile  carrier.  But  surelj 
there  must  be  some  limit  to  the  exercise  of  this 
right  by  a  belligerent.  And  it  is  incumbent 
upon  him  to  show  that  the  restraint  imposed 
upon  the  neutral,  is  indispenstible  to  the  exer- 
cise of  his  own  acknowledged  right,  or  the 
punishment  inflicted  on  him  to  be  .justly  due  to 
the  violation  of  his  neutral  obligations^.  Now, 
what  violation  of  belligerent  right  or  neutral 
obligation  can  result  from  the  employment  of 
a  hostile  carrier?  If  employed  to  break  a  block- 
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ade,  carry  goods  that  are  contraband  of  war,  or 
engaged  in  other  illicit  trade,  the  goods  are 
liable  to  condenmation,  on  principles  naving  no 
relation  to  this  case.  But  if  employed  in  law- 
ful commerce,  where  is  the  injury  aone  to  the 
belligerent?  There  is  no  partiality  exhibited  on 
the  part  of  the  neutral ;  for  the  belligerents  are 
necessarily  excluded  from  each  other's  ports,  and 
cannot  be  employed,  except  each  in  the  com- 
merce of  his  own  country;  and  so  far  from 
violating  any  belligerent  right,  the  neutral 
*tempts  the  ship  of  the  enemy  from  a  [*43 1 
place  of  safety  to  expose  her  to  hostile  capture, 
or  detaches  her  from  warlike  operations,  and 
engages  her  in  pursuits  less  detrimental  to  the 
interest  of  her  enem^  than  crusing  or  fighting. 
To  the  neutral  the  nght  of  employing  a  hostile 
carrier  may  be  of  vital  importance.  The  port 
of  the  enem^  may  be  his  granary ;  he  may  have 
no  ships  of  his  own,  no  other  carrier  may  be 
found  there ;  no  other  permitted  to  be  thus  em- 
ployed, or  no  other  serve  him  as  faithfully,  or 
on  as  good  terms.  So,  also,  with  regard  to  the 
produce  of  his  own  industry,  his  only  market 
may  be  in  the  port  of  one  of  the  belligerents, 
and  his  only  means  of  access  to  it  through  the 
use  of  the  carriers  of  that  port. 

A  case  has  been  referred  to  in  the  argument 
— the  case  of  The  Fanny  in  Dodson's  Reports — 
in  which  the  Court  of  Admiralty  in  England 
granted  salvage  upon  goods  shipped  on  board 
an  armed Jenemy  carrier  captured  by  an  Amer- 
ican privateer,  and  recaptured  by  tne  British. 
The  ground  on  which  the  court  professes  to 
proc€^,  according  to  the  report,  is,  that  these 
goods  were  in  danger  of  being  condemned  in 
our  courts,  on  the  ground  that  the  shipper  had 
quit  the  protection  of  his  neutrality,  and  re- 
sorted to  the  protection  of  arms. 

Had  the  question  decided  in  that  case  been 
one  of  forfeiture,  and  not  of  salvage,  that  de- 
cision would!  have  been  in  point.  But  even 
then  I  should  have  claimed  tne  privilege  exer- 
cised by  the  learned  judge  who  presides  in  that 
court  with  so  much  usefulness  to  his  country, 
and  honor  to  himself,  of  founding  my  own 
*opinion8  upon  my  own  researches  and  [*432 
resources.  Should  a  similar  case  ever  again 
occur  in  that  court,  and  the  decisions  of  this 
court  have  passed  the  Atlantic,  that  learned 
judge  will  be  called  on  to  acknowledge  that  the 
danger  of  condemnation  was  not  as  great  as  he 
had  imagined;  and  that  independent  of  the 
question  agitated  in  this  case,  this  court  would 
have  had  respect  to  the  embarrassing  state  of 
warfare  in  which  the  people  of  Buenos  Ayres 
were  involved,  and  adjudged  that  the  precau- 
tions for  defense  were  intended  against  their 
enemies  rather  than  their  friends.  With  re- 
gard to  the  award  of  salvage,  it  is  well  known 
that  the  grant  of  salvage  upon  the  recaption  of 
a  neutral  was  the  favorite  offspring  of  that 
judge's  administration ;  until  then  no  contribu- 
tion had  been  levied  upon  neutral  commerce  to 
give  activity  to  hostile  enterprise.  When  a 
question  of  salvage  on  such  a  recapture  shall 
occur  in  this  court  those  adjudications  will 
come  under  review;  but  this  case  cannot  be 
considered  in  point  until  this  court  Is  called  on 
to  decide  whether  the  British  example  shall 
prevail  or  the  obvious  dictate  of  reason,  that 
the  neutral  should  be  liberated  and  permitted 
to  pursue  his  voyage,  or  at  least  to  dec^e  for 
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himself  in  which  of  the  belligerent  courts  his 
rights  will  be  most  secure. 

Upon  the  whole,  I  am  fully  satisfied  that  the 
decision  in  the  case  of  The  Nereide  was  founded 
in  the  most  correct  principles,  and  recognize 
the  rule  that  lading  on  board  an  armed  bel- 
ligerent is  not,  per  se,  a  cause  of  forfeiture;  as 
433*]  not  only  the  most  correct  *on  principle, 
but  the  most  liberal  and  honorable  to  the  juris- 
prudence of  this  country. 

Farther  proof  ordered.  ^ 
Cited— 5  Wheat.  433. 


[practice.] 
HOUSTON  V.  MOORE. 

The  court  has  no  Jurisdiction  under  the  25th  sec- 
tion of  the  judiciary  act  of  1789,  ch.  20 ;  unless  the 
Judgment,  or  decree,  of  the  State  Court  be  a  final 
Judgment  or  decree.  A  Judia^ment,  reversinff  that 
of  an  inferior  court,  and  awarding  a  venire  facias 
de  noro,  is  not  a  flnal  Judgment. 

ERROR  to  the  Supreme  Court  of  the  State  of 
Pennsylvania. 

This  was  an  action  of  trespass,  brought  by 
the  plaintiff  in  error  against  the  defendant  in 
error,  for  levying  a  fine  ordered  to  be  collected 
by  the  sentence  of  a  court-martial,  under  an 
act  of  the  legislature  of  the  state  of  Pennsyl- 
vania, which  was  alleged  to  be  repugnant  to 
the  constitution  and  laws  of  the  United  States. 
The  suit  was  commenced  in  the  Court  of  Com- 
mon Pleas  for  the  county  of  Lancaster,  in  which 
court  a  trial  was  had,  and  the  jury,  under  the 
charge  of  the  court,  found  a  verdict  for  the 
434*]  plaintiff,  on  which  *judgment  was  ren- 
dered. The  cause  was  carried  to  the  Supreme 
Court  of  the  state  of  Pennsylvania,  by  writ  of 
error,  where  the  judgment  of  the  Court  of 
Common  Pleas  was  reversed,  and  the  cause  re- 
manded to  that  court,  with  directions  to  award 
a  venire  facing  de  now.  The  plaintiff  then  sued 
out  a  writ  of  error,  to  bring  the  cause  to  this 
court. 

Mr.  C.  J.  IngernoU  moved  to  dismiss  the  writ 
of  error,  as  having  been  improvidently  issued  un- 
der the  25th  section  of  the  judiciary  act,  ch.  20, 
the  decision  of  the  State  Court  not  being  a  *  'final 
judgment"  in  the  cause. 

Mr.  Hopkins,  contra. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court:  The  appellate  jurisdiction  of  this 
court,  under  the  2oth  section  of  the  judiciary 
act,  ch.  20,  extends  only  to  a  final  judgment  or 
decree  of  the  highest  courts  of  law  or  equity  in 
the  cases  spetnfied.  This  is  not  a  final  judg- 
ment of  the  Supreme  Court  of  Pennsylvania. 
The  cause  may  yet  be  finally  determined  in 
favor  of  the  plaintiff  in  the  State  Court. 

Writ  of  error  diamisaed. 

I.— Justice  Todd  and  Justice  Duvall  did  not  sit 
in  this  cause. 


Note.— See  Note  to  Martin  v.  Hunter,  1  Wheat. 
304.     • 
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JiTDGMENT. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Supreme 
Court  of  the  commonwealth  of  Pennsylvania, 
for  the  Lancaster  District.  On  examination 
whereof,  it  is  adjudged  and  ordered,  that  the 
writ  of  error  in  this  cause  be,  and  the  same 
is  hereby  dismissed,  this  court  not  having 
♦jurisdiction  in  said  cause,  there  not  hav-  [*435 
ing  been  a  final  judgment  in  said  Supreme  Court 
of  the  commonwealth  of  Pennsylvania.' 

Cited-5  Pet.  206;   11  How.  38;  2  Wood.  &  M.  421. 


[prize.] 

THE  ANNE,    Barnabku,  ClaimaiU. 

The  captors  are  competent  witnesses  upon  an  or- 
der for  further  proof,  where  the  benefit  of  it  is  ex- 
tended to  both  parties. 

The  captors  arealvravs  competent  witneaaes,  as 
to  the  circumstances  of  the  capture*  whether  it  be 
Joint,  culluslve,  or  within  neutral  territory. 

It  is  not  competent  for  a  neutral  consul,  without 
the  special  authority  of  his  gt>vernment,  to  inter- 
pose a  claim  on  account  of  the  violation  of  the  ter- 
ritorial jurisdiction  of  his  country. 

Quwre^  Whether  such  a  claim  can  be  interriosed, 
even  by  a  public  minister,  without  the  sanction  of 
the  government  in  whose  tribunals  the  cause  is 
penoingr. 

A  capture,  made  within  neutral  territory,  is,  as 
between  the  belU^erents,  rlfchtf ul ;  and  its  validity 
can  only  be  questioned  by  the  neutral  state. 

If  the  captured  vessel  commence  hostilities  upon 
the  captor,  she  forfeits  the  neutral  protect  ion,  and 
the  capture  is  not  an  injury  for  which  redress  can 
be  souirbt  from  the  neutral  sovereigrn. 

Irre^ularitios  on  the  part  of  the  captors,  originat- 
ing from  mere  mistake  or  nesrlig'ence,  which  work 
no  irreparable  mischief,  and  are  consistent  with 
gond  faith,  will  not  forfeit  their  rlfrhts  of  prize. 

APPEAL  to  the  Circuit  Court  fbrthe  District 
of  Maryland. 

*The  British  ship  Anne,  with  a  cargo  [*43G 
belonging  to  a  British  subject,  was  captured  by 
the  pnvateer  Ultor,  while  lying  at  anchor  near 
the  Spanish  part  of  the  Island  of  St.  Domingo, 
on  the  13th  of  March,  1815,  and  carried  into 
New  York  for  adjudication.  The  master  and 
supercargo  were  put  on  shore  at  St.  Domingo, 
and  all  the  rest  of  the  crew,  except  the  mate, 
carpenter  and  cook,  were  put  on  board  the 
capturing  ship.  After  arrival  at  New  York, 
the  deposition  of  the  cook  only  was  taken,  be- 
fore a  commissioner  of  prize,  and  that,  together 
with  the  ship's  papers,  was  transmitted  by  the 
commisssoner,  under  seal,  to  the  district  judge 
of  Maryland  district,  to  which  district  the 
Anne  was  removed,  by  virtue  of  the  provisions 
of  the  act  of  Congress  of  the  27tli  of  Januarv, 
1818,  ch.  478. 

Prize  proceedings  were  duly  instituted  against 
the  ship  and  cargo,  and  a  claim  was  af  terwanis 
interposed  in  behalf  of  the  Spanish  consul, 
claiming  restitution  of  the  property,  on  account 
of  an  asserted  violation  of  the  neutral  territory 
of  Spain.  The  testimony  of  the  carpenter  waa 
thereupon  taken  by  the  claimant,  and  the  cap- 
tors  were  also  adinitted  to  give  testimony  as  to 
the  circumstances  of  the  capture;  and,  upon 
the  whole  evidence,  the  District  Court  rejected 

1.— Costs  are  not  griven  where  the  writ  of  error  is 
dismissed  for  want  of  Jurisdiction.  Infflee  v.  Cool- 
idge,  anU,  Vol.  II.,  p.  308. 

Wheat.  8. 
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the  claim,  and  pronounced  a  sentence  of  con- 
demnation to  the  captors.  Upon  appeal  to  the 
Circuit  Court,  peace  having  taken  place,  the 
British  owner,  Mr.  Richard  Scott,  interposed  a 
claim  for  the  property,  and  the  decree  of  tlie 
District  Court  wasadrmed,  pro  forma,  to  bring 
the  cause  for  a  final  adjudication  before  this 
court. 

437*]  *Mr.  ITarper,ioT  the  appellant  and  claim- 
ant, argued,  that  the  captors  were  incompetent 
witnesses,  on  the  ground  of  Interest,  except 
when  further  proof  was  imparted  to  them  ;*  and 
that  they  were  not  entitled  to  the  benefit  of  fur- 
ther proof  in  this  case,  being  in  delicto.  The 
irregularity  of  their  proceedings,  and  the  viola- 
tion of  the  neutral  territory,  would  not  only  ex- 
clude them  from  further  proof,  but  forfeit  their 
Tights  of  prize.  The  testimony  being  irregular, 
it  must  appear,  affirmatively,  that  it  was  taken 
b}'  consent,  where  the  irregularity  consists,  not 
in  a  mere  omission  of  form,  but  m  the  incom- 
petency or  irrelevancy  of  the  evidence.  The 
testimony  of  the  captors  being  excluded  from 
the  case,  the  violation  of  the  neutral  territory 
would  appear  uncontradicted.  The  text  writera 
affirm  the  immunity  of  the  neutral  territory 
from  hostile  operations  in  its  ports,  bays  and 
harbors,  and  within  the  range  of  cannonshot 
along  its  coasts.^  Nor  can  it  be  used  as  a  sta- 
tion from  which  to  exercise  hostilities.*  As  to 
the  authority  by  which  the  claim  w&s  interposed, 
the  Spanish  consul's  was  sufficient  for  that  pur- 
pose ;  especially  under  the  peculiar  circumstan- 
ces of  the  times  when,  on  account  of  the  un- 
settled state  of  the  government  in  Spain,  no 
minister  from  that  country  was  receiveu  by  our 
438*]  government,  *but  the  former  consuls 
were  continued  in  the  exercise  of  their  func- 
tions by  its  permission.  In  one  of  the  cases  in 
the  English  books,  the  Portuguese  consul  was 
alloweo  to  claim  on  account  of  violated  terri- 
tory, although  it  does  not  appear  that  he  had 
any  special  instructions  from  his  sovereign  for 
that  purpose.*  But  even  supposing  the  powers 
of  a  consul  not  adequate  to  this  function,  whence 
arises  the  necessity  that  the  neutral  government 
should  interfere  in  general  ?  Because  the  ene- 
my proprietor  is  afc^lutely  incapable  of  inter- 
posing a  claim  on  this  or  any  other  ground. 
But  here  the  incapacity  of  the  claimant  is  re- 
moved, his  persofui  standi  in  judicio  being  re- 
stored by  the  intervention  of  peace.  He  may, 
con.sequently, assert  his  claim  upon  every  ground 
which  shows  that  the  capture,  though  of  ene- 
my's property,  was  originally  unlawful  and  void. 
Mr.  D.  b.  Ogden  and  Mr.  Winder,  con- 
tra, contended,  that  the  captors  were  ad- 
missible witnesses  in  this  case,  as  they 
are  in  aJl  cases  respecting  the  circumstances 
of  the  capture;  such  as  collusive  and  joint 


captures,  where  the  usual  simplicity  of 
the  prize  proceedings  is  necessarily  departed 
from.  So,  also,  their  testimony  is  generally 
admitted  on  further  proof.*  A  claim  founded 
merely  upon  the  allegation  of  a  violation  of 
neutral  territory  is  a  case  peculiarly  requiring 
the  *introductlon  of  evidence  from  all  [*439 
quarters,  the  captors  being  as  much  necessary 
witnesses  of  the  transaction  as  are  the  cap- 
tured persons.  Every  capture  of  enemy's  prop- 
erty, wheresoever  made,  is  valid,  prima  facie; 
and  it  rests  with  the  neutral  government  to  in- 
terfere, where  the  capture  is  made  within  neu- 
tral jurisdiction.  The  enemy  proprietor  has  no 
persona  standi  in  judicio  for  this  or  any  other 
purpose.  But  here  the  suggestion  of  a  viola- 
tion of  the  neutral  territory  is  not  made  by 
proper  authority.  All  the  cases  show  that  a 
claim  for  this  purpose  can  only  be  inteiposed 
by  authority  of  the  government  whose  territo- 
rial rights  have  been  violated.*  The  public  min- 
isters of  that  government  may  make  the  claim, 
because  they  are  presumed  to  be  fully  empow- 
ered for  that  purpose.  But  a  consul  is  a  mere 
commercial  agent,  and  has  none  of  the  diplo- 
matic attributes  or  privileges  of  an  ambassador; 
he  must,  therefore,  be  specially  empowered  to 
interpose  the  claim,  in  order  that  the  court  may 
be  satisfied  that  it  comes  from  the  offended 
government.  A  consul  may,  indeed,  claim  for 
the  property  of  his  fellow-subjects,  but  not  for 
the  alleged  violation  of  the  rights  of  his  sover- 
eign ;  because  it  is  for  the  sovereign  alone  to 
judge  when  those  rights  are  violated,  and  how 
far  policy  may  induce  him  silently  to  acquiesce 
in  those  acts  of  the  belligerent  l)y  which  they 
are  supposed  to  be  infringed.  There  is  only 
one  case  in  the  English  books,  where  a  claim  of 
this  sort  appears  to  have  been  made  *by  [*440 
a  consul ;  and  from  the  report  of  that  case  it 
may  be  fairly  inferred  that  he  was  specially 
directed  by  his  government  to  interpose  the 
claim.''  But  even  the  Spanish  government  it- 
self has  not  conducted  with  that  impartiality 
between  the  belligerents  which  entitles  it  to  set 
up  this  exemption.^  Its  territory  was,  during 
the  late  war,  permitted  to  be  made  the  theatre 
of  British  hostilitjr,  and  in  various  instances 
was  violated  with  impunity.  Spain  was  incapa- 
ble, or  unwilling,  at  that  time,  to  maintain  her 
neutrality  in  any  part  of  her  immense  domin- 
ions. In  this  very  case  the  captured  vessel  was 
not  attacked;  she  was*  the  aggressor,  and,  in 
self-defence,  the  privateer  had  not  only  a  right 
to  resist,  but  to  capture.  The  local  circum- 
stances alone  would  have  prevented  the  Span- 
ish government  from  protecting  the  inviolability 
of  its  territory,  on  a  desert  coast,  and  out  of  the 
reach  of  the  guns  of  any  fortress.  Bynker- 
shoek*  and  Sir  William  Scott  hold,  that  a  flying 


1.— The  Adriana,  1  Rob.  34 ;  The  Haabetv  6  Bob. 
hi ;  L' Amitie.  Id.  209,  note  a. 

2.— Tattel,  L.  3,  ch.  7,  s.  132;  Id.  L.  1,  ch.  28.  s.  289; 
Bynk.  Q.  J.  Pub.  L.  1  c.  s ;  Martens  L.  8,  s.  cb.  6,  s.  6 ; 
Azuni,  port  2,  cb.  5,  Art.  1,  s.  15. 

3.~Tfae  Twee  Oebroeders,  3  Rob.  162 ;  The  Anna, 

0  Rob.  332. 

4.— The  Vrow  Anna  Catharina,  5  Rob.  15. 

5.— The  Maria,  1  Rob.  340;  The  Resolution,  6  Rob. 
L3 :  The  Grotius,  9  Cranch,  368  ;  The  Sally,  1  Gallls. 
401 ;  The  Georfre,  The  Bothnea,  and  The  Jahnstoff, 

1  Wheaton,  408. 

Wheat.  3. 


6.— The  Twee  Gebroeders,  3  Rob.  162,  note ;  The 
Diliffentia,  Dodson,  412 ;  The  Eliza  Ann,  Id.  244. 

7.— The  Vrow  Anna  Catharina,  5  Rob.  15. 

8.— The  Eliza  Ann,  Dodson,  244, 246. 

9.— Q.  J.  Pub.  L.  1,  ch.  8.  Uno  verbo ;  territorium 
communis  amid  valet  ad  prohibendum  vim,  quae 
ibi  incboatur,  non  valet  ad  inhibendam,  quic,  extra 
territorium  inchoata,  dum  fervet  opus,  in  ipso  ter- 
ritorio  continuatur."  This  opinion  of  Bynkershoek, 
in  which  CasarcKis  seems  to  concur  (Disc.  24,  n. 
11),  is  reprobated  by  several  writers.  De  Hebreu, 
Part  1,  CD.  4,  sec.  15;  Azuni,  part  2,  c.  4,  art.  1 ;  Valin, 
Traits  des  Prises,  ch.  4,  see.  3,  n.  4,  art.  1 ;  Emeri- 
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441*J  enemy  *may  lawfully  be  pursued  and 
taken  m  such  places,  if  the  battle  has  been  com- 
menced on  the  high  seas.*  A  fortiori,  may  an 
enemy,  who  commences  the  first  attack  within 
neutral  jurisdiction,  be  resisted  and  captured. 
But  should  all  these  rounds  fail,  the  captors 
may  stand  upon  the  effect  of  the  treaty  of  peace 
in  quieting  ^1  titles  of  possession  arismg  out  of 
the  war.*  As  between  the  American  captors 
and  the  British  claimant,  the  proprietary  inter- 
442*]  est  of  the  *latter  was  completely  devest- 
ed by  the  capture.  The  title  of  the  captors  ac- 
quired in  war  was  confirmed  by  bringing  the 
captured  property  infra  prcmdia.  The  neutral 
government  has  no  ri^ht  to  interpose,  in  order 
to  prevent  the  execution  of  the  treaty  of  peace 
in  this  respect,  by  compelling  restitution  to 
British  subjects  contrary  to  the  treaty  to  which 
they  are  parties.  The  neutral  government  may, 
perhaps,  require  some  atonement  for  the  viola- 
tion of  its  territory,  but  it  has  no  right  to  re- 
(^uire  that  this  atonement  shall  include  any  sac- 
rifice to  the  British  claimant. 

Mr. Harper,  in  reply,  insisted, that  the  claim  of 
neutral  territory,  as  invalidating  the  capture, 
might  be  set  up  by  a  consul  as  well  as  any  other 
public  minister.  He  may  be  presumed  to  have 
been  authorized  to  interpose  it  by  his  govern- 
ment; and  in  the  case  of  T7ie  Vrow  Anna  Catk- 
arina*  it  does  not  appear  that  any  proof  waa 
given  to  the  court  that  the  Portuguese  consul 
was  specially  instructed  to  make  the  suggestion. 
However  partial  and  unjustifiable  may  have 
been  the  conduct  of  Spain  in  the  late  war,  it 
has  not  yet  been  considered  by  the  executive 
government  and  the  legislature  (who  are  ex- 
clusively charged  with  the  care  of  our  foreign 
relations)  as  forfeiting  her  right  still  to  be  con- 
sidered, in  courts  of  justice,  as  a  neutral  state. 
In  the  case  of  The  Eliza  Ann,*  Sir  W.  Scott 
443*]  went  on  the  ground  of  the  *legal  exist- 
ence of  a  war  between  Great  Britain  and 
Sweden, 'although  declared  by  Sweden  only; 
and  that  the  place  where  the  capture  was  made 
was  in  the  hostile  possession  of  the  British 
arms.  The  observations  thrown  out  by  him 
in  delivering  his  judgment,  as  to  the  neces- 
sity of  the  neutral  state  maintaining  a  per- 
fect impartiality  between  the  belligerents, 
in  order  to  support  a  claim  of  this  sort  in 
the  prize  court,  were  superfluous;  because 
the  facts  showed  that  Sweden  was  in  no 
respect  to  be  considered  as  neutral,  having? 
openly  declared  war  against  Great  Britain,  and 
a  counter  declaration  being  unnecessary  to  con- 
stitute a  state  of  hostilities.  As  to  the  alleged 
resistAnce  of  the  captured  vessel,  it  was  a  pre- 


mature defense  only,  commenced  in  conse- 
quence of  apprehensions  from  Carthagenian 
rovers,  which  frequented  those  seas;  and  be- 
ing tlie  result  of  misapprehension,  could  confer 
no  right  to  capture,  were  none  previously  exist- 
ed. Being  in  a  neutral  place,  the  vessel  was 
entitled  to  the  privileges  of  a  neutral.  Resist- 
ance to  search  does  not  always  forfeit  the  privi- 
leges of  neutrality;  it  may  be  excused  under 
circumstances  of  misapprehension,  accident,  or 
mistake.^  But  resistance  to  search  by  a  neutral 
on  the  high  seas  is  generally  unjustifiable. 
Here  the  right  of  search  could  not  exist,  and.con- 
sequently,  an  attempt  to  exercise  it  might  law- 
fully be  resisted.  Finding  the  neutral  terri- 
tory no  protection,  the  captured  vessel  resumed 
her  rights  as  an  enemy,  and  attempted  to  de- 
fend herself.  The  titles  of  possession,  which 
are  said  *to  be  confirmed  by  a  treaty  of  [*444 
peace,  are  those  which  arise  from  sentences  of 
condemnation,  valid  or  invalid;  but  the  prin- 
ciple cannot  be  applied  to  a  mere  tortious  pos- 
session, unconfirmed  by  any  sentence  of  con- 
demnation, like  the  present.  The  capture  being 
invalid  ab  initio,  and  the  former  proprietor  be- 
ing rehabilitated  in  his  rights  by  the  interven- 
tion of  peace,  may  interpose  his  claim  at  any 
time  before  a  final  sentence  of  condemnation. 


Story,  J.,  delivered  the  opinion  of  the  court: 
The  first  question  which  is  presented  to  th& 
court  is,  whether  the  capture  was  made  within 
the  territorial  limits  of  Spanish  St.  Domingo. 
The  testimony  of  the  carpenter  and  cook  of  the 
captured  vessel  distinctly  asserts  that  the  ship, 
at  the  time  of  the  capture,  was  laying  at  anchor 
about  a  mile  from  the  shore  of  the  island.  The 
testimony  of  the  captors  as  distinctly  asserts 
that  the  ship  then  lay  at  a  distance  of  from  four 
to  five  miles  from  the  shore.  It  ts  contended, 
by  the  counsel  for  the  claimants,  that  captors 
are  in  no  cases  admissible  witnesses  in  prize 
causes,  being  rendered  incompetent  by  reason 
of  their  interest.  It  is  certainly  true,  that,  upon 
the  original  hearing,  no  other  evidence  is  ad- 
missible than  that  of  the  ship's  paper,  and  the 
preparatory  examinations  of  the  captured  crew. 
But,  upon  an  order  for  farther  proof,  where  the 
benefit  of  it  is  allowed  to  the  captors,  their  at- 
testations are  clearly  admissible  evidence.  This 
is  the  ordinary  course  of  prize  courts,  especially 
where  it  becomes  material  to  ascertain  the  cir- 
cumstances of  the  capture;  for  in  such  cases 
the  *facts  lie  as  much  within  the  knowl-  [*445 
ed^e  of  the  captors  as  the  captured ;  and  the 
objection  of  interest  generally  applies  as  strong- 


gon,  Des  Assurances,  Tom.  1.  p.  448,  Azuni  ob- 
serves, **  Di  fatti  daccb^  11  nemlco  porseffultato  si 
trova  eotto  II  oannoue,  o  nel  mare  territorlale  della 
Potenza  arnica  e  aeutrale,  eg>ll  si  consldera  tosto 
sotto  rasllo,  e  protezlone  della  nazlone  padflca  ed 
arnica;  laonde  se  fosse  permesso  dl  contlnuareil 
corso  floo  alle  spiAgge  neutral!,  potrcbbe  anche 
contlnuarsi  nel  porto  medesimo  ed  mcendiare  per- 
tlno  la  cittA  ove  rinsesruita  nave  si  forae  rieugiata. 
Lo  steeso  Casaregrl  connobe  in  appresHo  lo  sbaKloi 
prcso  8U  dl  questa  materia  o  scordo  questlce 
sua  dottrina,  glacche  sostenne  di  pol  ropinlone 
In  altra  discorso  post^riormente  scritto  da  lui." 
**  Aut  naves  inlmlcae  (et  hflpc  est  secunda  pare 
dlstlnctioDls  principalis)  reperluntur  Intra  ror- 
tus,  vel  sub  praciiidils,  vel  ardtms  marltimls 
alicujus  prlncipis  alieni,  aut  In  raari  Ita  vlcino, 
ut  tela  tormentave  muralia  maritimae  arcis  illuo 
adigi  possint,  tunc  oitra  omne  dublum  dictae  naves 
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hostlles,  eoque  minus  naves  oommuaisamloi  prin* 
dpis  recog>nosci,  visltari,  et  depraedari  sub  quoris 
praetextu  minima  valent,  quia  dictae  naves  oon 
minus  sunt  sub  custodia  et  protectiono  tails  pHn- 
cipis,  qilam  sunt  illius  subditl  intra  clvltatis  murcM 
exlBtentes."  Optimus  textus  est  in  l^re  8,  sec.  fln.ff. 
De  adqulr.  rer.  dom.  Ibid.  "Quidquid  autem 
eorum  coeperimus,  eo  usque  nostrum  esse  intelll* 
sritur,  donee  nostra  custodia  coercetur.**  Casartr 
iris.  Disc.  174,  n.  11,  Ibid." 

1.— The  Anna,  5  Rob.  845. 

2.— Whoaton  on   Capt.  907,  and  the  authorities 
there  cited. 

8.-6  Rob.  15. 

4.— Dodson,  244. 

5.— The  St.  Juan  Baptlsta,  &e,^  5  Bob.  8ft. 

Wheat.  3. 
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\j  to  the  one  party  as  to  the  other.  It  is  a  mis- 
take to  suppose  that  the  common  law  doctrine, 
as  to  competency,  is  applicable  to  prize  pro- 
ceedings. In  courts  of  prize,  no  person  is  in- 
competent merely  on  the  ground  of  interest. 
His  testimony  is  admissible,  subject  to  all  ex- 
ceptions as  to  its  credibility.  The  cases  cited 
at  the  argument  distinctly  support  this  position; 
and  they  are  perfectly  consistent  with  the  prin- 
ciple by  which  courts  of  prize  profess  to  regu- 
late their  proceedings.  We  are  therefore  of 
opinion  that  the  attestations  of  the  captors  are 
legal  evidence  in  the  case,  and  it  remains  to  ex- 
amine their  credit.  And  without  entering  into  a 
minute  examination,  in  this  conflict  of  testi- 
mony, we  are  of  opinion  that  the  weight  of 
evidence  is,  decidedly,  that  the  capture  was 
made  within  the  territorial  limits  of  Spanish  St. 
Domingo. 

And  this  brin^  us  to  the  second  question  in 
the  cause ;  and  uiat  is,  whether  it  was  compe- 
tent for  the  Spanish  consul,  merely  by  virtue  of 
his  oflSce,  ana  without  the  special  authority  of 
his  government,  to  interpose  a  claim  in  this 
case  for  the  assertion  of  the  violated  rights  of 
bis  sovereign.  We  are  of  opmion  that  his  office 
confers  on  him  no  such  legal  competency.  A 
consul,  though  a  public  agent,  is  supposed  to 
be  clothed  with  authority  only  for  commercial 
purposes.  He  has  an  undoubted  right  to  inter- 
pose claims  for  the  restitution  of  property  be- 
lon^ng  to  the  subjects  of  his  own  country ;  but 
he  IS  not  considered  as  a  minister,  or  diplomat- 
44 O*]  ic  agent  of  his  sovereign  ♦intrusted, 
by  virtue  of  his  office,  with  authority  to  repre- 
sent him  in  his  ne^tiations  with  foreign  states, 
or  to  vindicate  his  prerogatives.  There  is  no 
doubt  that  his  sovereign  thay  specially  intrust 
him  with  such  authority;  but  in  such  case  his 
diplomatic  character  is  superadded  to  his  or- 
dinary powers,  and  ought  to  be  recognized  by 
the  government  within  whose  dominions  he  as- 
sumes to  exercise  it.  There  is  no  suggestion, 
or  pTXK)f ,  of  any  such  delegation  of  special  au- 
thority in  this  case;  and  therefore  we  consider 
this  claim  as  asserted  by  an  incompetent  person, 
and  on  that  ground  it  ought  to  oe  dismissed. 
It  i.s  admitt^  that  a  claim  by  a  public  minister, 
or  in  his  absence,  by  a  charge  d'affairs,  in  be- 
half of  his  sovereign  would  be  good.  But  in 
making  this  admission,  it  is  not  to  be  under- 
stood that  it  can  be  made  in  a  court  of  justice 
without  the  assent  or  sanction  of  the  govern- 
ment in  whose  courts  the  cause  is  depending. 
That  is  a  question  of  great  importance,  upon 
which  this  court  expressly  reserve  their  opinion, 
imtil  the  point  shall  come  directly  in  judg- 
ment. * 

The  claim  of  the  Spanish  government  for  the 
violation  of  its  neutral  territory  bein^  thus  dis- 
posed of,  it  is  next  to  be  considered  whether 
the  British  claimant  can  assert  any  title  found- 
ed upon  that  circumstance.  By  the  return  of 
peace,  the  claimant  became  rehabilitated  with 
the  capacity  to  sustain  a  suit  in  the  courts  of 
this  country;  and  the  argument  is,  that  a  capt- 
ure made  in  a  neutral  territory  is  void ;  and, 
447*]  *therefore,  the  title  by  capture  being  in- 
valid, the  British  owner  has  a*  right  to  restitu- 


1.— See  VIveaah  v.  Becker,  3  Mauleand  Selwjm,  284, 
as  to  the  extent  of  the  powers  and  privUeires  of 
consuls. 

Wheat.  8. 


tion.  The  difficulty  of  this  argument  rests  in 
the  incorrectness  of  the  premises.  A  capture 
made  within  neutral  waters  is,  as  between  ene- 
mies, deemed,  to  all  intents  and  purposes,  right- 
ful ;  it  is  only  by  the  neutral  sovereign  that  its 
legal  validity  can  be  called  in  question;  and  as 
to  him,  and  him  only,  it  is  to  be  considered  void. 
The  enemy  has  no  rights  whatsoever;  and  if  the 
neutral  sovereign  omits  or  declines  to  interpose 
a  claim,  the  property  is  condemn&ble,  jure  belli, 
to  the  captors.  This  is  the  clear  result  of  the 
authorities;  and  the  doctrine  rests  on  well-estalv 
lished  principles  of  public  law.*  » 

There  is  one  other  point  in  the  case  which,, 
if  all  other  difficulties  were  removed,  would  be 
decisive  against  the  claimant.  It  is  a  fact  that 
the  captured  ship  first  commenced  hostilitiea 
against  the  privateer.  This  is  admitted  on  all 
sides;  and  it  is  no  excuse  to  assert  that  it  was 
done  under  a  mistake  of  the  national  character 
of  the  privateer,  even  if  this  were  entirely  made 
out' in  the  evidence.  While  the  ship  was  lying 
in  neutral  waters,  she  was  bound  to  abstain 
from  all  hostilities,  except  in  self-defense.  The 
privateer  had  an  equal  title  with  herself  to  the 
neutral  protection,  and  was  in  no  default  in 
approaching  the  *coast  without  showing  [*448 
her  national  character.  It  was  a  violation  of 
that  neutrality  which  the  captured  ship  was 
bound  to  observe,  to  commence  hostilities  for 
any  purpose  in  these  waters;  for  no  vessel  com- 
ing thither  was  bound  to  submit  to  search,  or  to 
account  to  her  for  her  conduct  or  character. 
When,  therefore,  she  commenced  hostilities, 
she  forfeited  the  neutral  protection,  and  the 
capture  was  no  injury  for  which  any  redress 
could  be  rightfully  sought  from  the  neutral 
sovereign. 

The  conclusion  from  all  these  views  of  the 
case  is,  that  the  ship  and  cargo  ought  to  be 
condemned  as  gooci  prize  of  war.  And  the 
only  remaining  inquiry  is,  whether  the  captors 
have  so  conducted  themselves  as  to  have  forfeit- 
ed the  rights  given  by  their  commission,  so  that 
the  condemnation  ought  to  be  to  the  United 
States.  There  can  be  no  doubt  that  if  captors 
are  giiilty  of  gross  misconduct,  or  laches,  in 
violation  of  their  duty,  courts  of  prize  will  visit 
upon  them  the  penalty  of  a  forfeiture  of  the 
rights  of  prize,  especially  where  the  govern- 
ment chooses  to  interpose  a  claim  to  assert  such 
forfeiture.  Cases  of  ^oss  irregularity,  or  fraud, 
may  readily  be  imagined  in  which  it  would  be- 
come the  duty  of  this  court  to  enforce  this  prin- 
ciple in  its  utmost  rigor.  But  it  has  never  been 
supposed  that  irregularities,  which  have  arisen 
from  mere  mistake,  or  negli^nce,  when  they 
work  no  irreparable  mischief,  and  are  consist- 
ent with  good  faith,  have  ordinarily  induced 
such  penal  consequences.  There  were  some  ir- 
regularities in  this  case;  but  there  is  no  evidence 
upon  the  record  from  which  we  can  infer  that 
there  was  any  fraudulent  'suppression,  [*449 
or  any  gross  misconduct  inconsistent  with  good 
faith;  and,  therefore,  we  are  of  opinion  that 
condemnation  ought  to  be  to  the  captors. 

2.— The  8ame  rule  is  adhered  to  In  the  prize  prac- 
tice of  France,  and  was  acted  on  in  the  case  of 
The  SanctaTiinita,  a  Ruasiao  vessel,  captured  with- 
in a  mile  and  a  half,  of  the  coast  of  Spain ;  but  the 
counsel  of  prizes  refused  restitution,  because  the 
Spanish  Government  did  not  interpose  a  claim  on 
account  of  its  violated  territory.  Bonnemant's 
Translation  of  De  Habreu,  tom.  1,  p.  117. 
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It  is  the  unanimouH  opinion  of  the  court  that 
the  decree  of  the  Circuit  Court  be  ulBrmed  with 
costs. 

Decree  affirmed. 

Cited— 11  Otto,  42 ;  1  Curt.  89 ;  1  Wood.  &  M.  488. 


[common  law.] 
BROWN  p.  JACKSON. 

Although  the  grantees  In  a  deed  executed  after, 
t)ut  recorded  before,  another  convej'ance  of  the 
same  land,  being  fumafide  purchasers  without  no- 
tice, are  by  law  deeniea  to  possess  the  better  title; 
yet  where  L.  conveyed  to  C.  the  land  in  contro- 
versy 8i>eclflcally,  describing  himself  as  devisee  of 
A.8.,  by  whom  the  land  was  owned  in  his  life-time, 
and  bv  a  subsequent  deed  (which  was  first  record- 
ed) L.* conveyed  t^)  B.  "all  the  right,  title,  and  claim, 
which  he,  the  said  A.  8.,  had,  and  all  the  right,  title 
and  interest  which  the  said  S.  holds  as  legatee  and 
repres«cntative  to  the  said  A.S.,  deceased,  of  all  land 
lying  and  being  within  the  state  of  Kentucky, 
which  cannot  at  this  time  be  particularly  described, 
whether  by  deed,  patent,  mortgage,  survey,  loca- 
tion, contract,  or  otherwise,"  with  a  covenant  of 
warranty  against  all  persons  claiming  under  L.,  his 
heirs  and  assiguH;  it  was  held,  that  the  latter  con- 
veyance operated  only  upon  lands,  the  right,  title, 
and  interest  of  which  was  then  in  L.,  and  which  he 
derived  from  A.  8.,  and  consequently  could  not  de- 
feat the  operation  of  the  first  deed  upon  the  laud 
specifically  conveyed. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Kentucky. 
450*]  *Thi8  was  an  action  of  ejectment, 
brought  by  the  defendant  in  error  against  the 
plaintiff  in  error,  to  recover  the  possession  of 
certain  lands  in  the  state  of  Kentucky.  To  sup- 
port tills  action,  the  plaintiff  below  showed  the 
following  title:  A  patent  to  Alexander  Skinner; 
the  will  of  Alexander  Skinner,  devising  all  his 
estate  to  HeniT  Lee;  and  a  deed  from  Henry 
Lee  to  Adam  Uraig.  conveying  the  trat^t  of  land 
in  controversy  specifically  by  metes  and  lx)imds, 
describing  himself  as  devisee  of  Skinner;  with 
a  regular  deduction  of  title  from  Craig  to  the 
plaintiff.  The  deed  from  Lee  to  Craig  was  dat- 
ed the  23d  of  December,  1790;  attested  by  three 
witnesses;  acknowledged  by  the  grantor  on  the 
15th  of  December,  1795,  before  two  justices  of 
the  peace  in  Virginia,  and  recorded  in  the  Court 
of  Appeals  in  Kentucky,  on  the  26th  of  July, 
1790.  The  execution  of  this  deed  was  proved 
by  one  of  the  subscribing  witnesses.  The  de- 
defendant  below  produced  in  evidence  a  deed 
from  Henry  Lee  to  Henry  Banks,  dated  the 
5th  of  May,  1795,  acknowledged  before  the 
mayor  of  itichmond,  Virginia,  on  the  13th  of 
May,  1795.  and  recorded  in  the  Court  of  Ap- 
peals of  Kentucky  on  the  11th  of  July,  1796, 
granting  "all  the  right,  title,  and  claim  which 
e,  the  said  Alexander  Skinner,  had,  and  all  the 
right,  title  and  interest  which  the  said  Lee 
holds  as  legatee  and  representative  to  the  said 
Alexander  Skinner,  deceased,  of  all  land  lying 
and  being  within  the  state  of  Kentucky,  which 
cannot  at  this  time  be  particularly  described, 
whether  they  be  by  deed,  patent,  mortgage, 
451*]  survey,  location,  contract  or  ♦other- 
wise," with  a  covenant  of  warranty  against  all 
personJs  claiming  under  I.iee,  his  heirs  and  as- 
signs. 
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Upon  this  testimony  the  defendant's  counsel 
moved  the  court  to  instruct  the  jury,  that  by 
virtue  of  the  deed  aforesaid,  from  Lee  to  Banks, 
first  acknowledged  and  first  recorded,  the  legal 
title  was  vested  in  the  said  Banks  to  the  land 
in  question;  that  the  deed  under  which  the 
plaintiff  claimed  was  not  operative  and  valid 
against  the  deed  to  Banks,  and  that  the  said 
deed  to  Banks  showed  such  a  legal  title  out  of 
the  plaintiff  as  that  he  could  not  maintain  his 
action.  The  question  of  fact,  whether  the  det  d 
of  Lee  to  Craig  was  duly  executed  on  the  day 
it  bears  date  was  left  by  the  court  to  the  jury, 
who  found  a  verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  upon  the  question  of 
law  arising  in  the  cause.  Judgment  was  there- 
upon rendered  for  the  plaintiff  by  the  court  be- 
low, and  the  cause  was  brought  to  this  court 
by  writ  of  error. 

The  cause  was  argued  by  Mr.  Talbot  for  the 
plaintiff  in  error,  and  by  Mr.  Sirann  for  the 
defendant  in  error. 


Todd,  J.,  delivered  the  opinion  of  the  court: 
In  this  c]ise  the  question  of  fact,  whether  the 
deed  of  Henry  Lee  to  Adam  Craig  was  duly  ex- 
ecuted on  the  day  it  bears  date,  was  left  by  the 
court  to  the  jury,  and  upon  the  evidence,  they 
properly  found  a  verdict  in  favor  of  that  deed, 
as  an  existing  deed  at  that  time. 

The  matei*ial  question  for  the  consideration 
of  this  *court  is,  whether,  under  the  [*452 
circumstances  of  this  case,  the  deed  of  Henry 
Lee  to  Henry  Banks,  which  was  executed  after, 
but  recorded  before,  the  deed  of  Lee  to  CYaig 
has  a  priority  over  the  latter. 

This  depends  upon  the  construction  of  the 
terms  of  the  conveyance  from  Lee  to  Bankn; 
for  if  it  conveys  the  same  land  as  the  deed  tc 
Craig,  then  the  parties  claiming  imder  it,  being 
bona  fide  purchasers,  without  notice  of  Craig's 
deed,  are  by  law  deemed  to  possess  the  better 
title. 

It  is  necessary  to  bear  in  mind  that  Alex- 
ander Skinner,  by  his  will,  devised  all  his  real 
estate  to  Lee,  and  that  Lee,  b^  his  deed  to 
Craig,  conveyed  the  tract  of  land  ni  controversy, 
specifically  by  metes  and  boundary,  describing 
himself  as  devisee  of  Skinner.  By  his  deed  to 
Banks,  he  grants  "all  the  right,  title  and  claim, 
which  he,  the  said  Alexander  Skinner,  had,  and 
all  the  right,  title,  and  interest  which  the  said 
Lee  holcS  as  legatee  and  representative  to  the 
said  Alexander  Skinner,  deceased,  of  all  land 
lying  and  being  within  the  state  of  Kentucky, 
which  cannot  at  this  time  be  particularly  (fc- 
scribed,  whether  they  be  by  deed,  |>atent,  mort- 
gage, survey,  location,  contract,  or  otherwise;" 
and  then  follows  a  covenant  of  warranty  against 
all  persons  claiming  under  Lee,  his  heirs  and 
assigns. 

A  conveyance  of  the  right,  title,  and  interest 
in  land,  is  certainly  sufficient  to  pass  the  land 
itself,  if  the  party  conveying  has  an  estate 
therein  at  the  time  of  the  conveyance ;  but  it 
passes  no  estate  which  was  not  then  possessed 
by  the  party.  If  the  deed  to  Banks  had  stopped 
after  the  words  "all  the  right,  *title,  [*463 
and  claim  which  Alexander  Skinner  had." 
there  might  be  strong  groimd  to  contend  that 
it  embraced  all  the  lands  t4>  which  Alexander 
Skinner  had  any  right,  title,  or  claim,  at  tlie 
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time  of  his  death,  and  thus  have  included  the 
lands  in  controversy.  But  the  court  is  of  opin- 
ion that  those  words  are  qualified  by  the  suc- 
ceeding clause,  which  limits  the  convevance  to 
the  right,  title,  and  claim  which  Alexander 
Slvinner  had  at  the  time  of  his  decease,  and 
which  Lee  also  held  at  the  time  of  his  convey- 
ance, and  coupling  both  clauses  together,  the 
conveyance  operated  only  upon  lands,  the  ri^ht, 
title,  and  interest  of  which  was  then  in  Lee, 
and  which  he  derived  from  Skinner.  This  con- 
^ruction  is,  in  the  opinion  of  the  court,  a  rea- 
sonable one,  founded  on  the  apparent  intent  of 
the  parties,  and  corroborated  by  the  terms  of 
the  covenant  of  warranty.  Upon  any  other 
construction,  the  deed  must  be  deemed  a  fraud 
upon  the  prior  purchaser;  but  in  this  way  both 
deeds  may  well  stand  together,  consistently 
with  the  innocence  of  all  parties. 

Judgment  affirmed. 


454:*] 


♦[common  law^.] 
EVANS  V.  EATON. 


Under  the  6th  section  of  the  patent  law  of  1796, 
ah.  156,  the  defendant  pleaded  the  ifeneral  issue, 
And  ^ave  notice  that  he  would  prove  at  the  trial 
th:it  the  machine,  for  the  use  of  which,  without  li- 
cense, the  suit  was  brought,  had  t)een  used  T>rovi- 
ous  to  the  alleged  invention  of  the  plaintiCF,  in 
several  places  which  were  specified  in  the  notice, 
or  in  some  of  them,  '*  and valso  at  sundry  other 
places  in  Pennsylvania,  Maryland,  and  elsewhere  in 
the  United  States."  The  defendant  having  given 
evidence  as  to  some  of  the  places  specified,  offered 
evidence  as  to  others  not  specitled.  Held,  that  this 
evidence  was  admissible.  But  the  powers  of  the 
court,  in  such  a  case,  are  sufficient  to  prevent,  and 
will  be  exercised  to  prevent,  the  patentee  from  be- 
ing injured  by  surprise. 

I'estiniony,  on  the  part  of  the  plaintiff,  that  the 


persons,  of  whose  prior  use  of  the  machine  the  de- 
fendant had  given  evidence,  had  paid  the  plalntilT 
for  licenses  to  use  the  machine  since  his  patent, 
ought  not  to  be  absolutely  rejected,  though  entitled 
to  very  little  weight. 

Qutere,  Whether,  under  the  general  patent  law, 
improvements  on  different  machines  can  be  com- 
prehended in  the  same  patent,  so  as  to  give  a  right 
tu  the  exclusive  use  of  several  machines  separately, 
as  well  as  a  right  to  the  exclusive  use  of  those  ma- 
chines in  combination. 

However  this  may  be,  the  act  of  the  2l8t  January, 
1806,  ch.  117,  ''for  the  relief  of  Oliver  Evans," 
authorizes  the  issuing  to  him  of  a  patent  for  his  in- 
vention, discovery,  and  improvements,  in  the  art 
of  manufacturing  flour,  and  in  the  several  ma- 
chines applicable  to  that  purpose. 

Ouwre^  w  hether  Congress  can  constitutionally  de- 
cide the  fact,  that  a  particular  individual  is  an 
author  or  inventor  of  a  certain  writing  or  inven- 
tion, so  as  to  preclude  Judicial  inquiry  into  the  orig- 
inality of  the  authorship  or  invention. 

Be  this  as  it  may,  the  act  for  the  relief  of  Oliver 
Evans  does  not  decide  that  fact,  but  leaves  the 
question  of  invention  and  improvement  open  to  in- 
vestigation under  the  general  patent  law. 

Unaer  the  sixth  section  of  the  patent  law,  oh. 
150,  if  the  thing  secured  by  patent  had  been  in  use, 
or  had  been  described  in  a  public  *work  an-  [*455 
terior  to  the  supposed  discovery,  the  patent  is  void, 
whether  the  patentee  had  a  knowledge  of  this  pre- 
vious use  or  description  or  not. 

Oliver  Evans  may  claim,  under  his  patent,  the  ex- 
clusive use  of  his  inventions  and  improvement  in 
the  art  of  manafa  turing  flour  and  meal,  and  in 
the  several  machines  which  he  has  invented,  and 
in  his  improvement  on  machines  previously  dis- 
covered. But  where  his  claim  is  for  an  Improve- 
ment on  a  machine,  he  must  show  the  extent  of  his 
improvement,  so  that  a  person  understanding  the 
subject  may  comprehend  distinctly  in  what  it  con- 
sists. 

The  act  for  the  relief  of  O.  E.  is  engrafted  on  the 
general  patent  law,  so  as  to  give  him  a  right  to  sue 
in  the  Circuit  Court,  for  an  infringement  of  his 
patent  rights,  although  the  defendant  may  be  a 
citizen  of  the  same  state  with  himself. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Pennsylvania. 
This  was  an  action  brought  by  the  plaintiff 
in  error,  a^inst  the  defendant  in  error,  for  an 
alleged  infringement  of  the  plaintiffs  patent 


N<iTE.— One  claim,  construed  to  include  every 
improvement  in  which  the  motive  power  is  the  elec- 
tric or  galvanic  current,  and  the  result  is  the  mak- 
ing or  printing  inteliigible  characters,  signs  or  let- 
ters, at  a  distance,  was  held  to  be  broader  than  the 
patent  laws  allow,  and  invalid.  O'KeUley  v.  Morse, 
1.5  How.  &, 

Both  the  process  and  the  product  may  be  includ- 
ed in  one  patent;  but  in  such  case  the  description 
of  the  invention  in  the  speolflcation  and  claims 
should  disclose  that  the  inventor  had  both  results 
in  his  mind.    Welling  v.  Rubber  Co.  7,  Otf.  Oaz. 

Pat^aoe. 

Where  a  prior  patent  taken  out  for  a  composition 
fa«Is  to  specify,  clearly,  the  proportions  of  Ingredi- 
ent^  required,  no  suit  can  be  maintained  upon  it 
for  infringement  against  persons  manufacturing 
under  a  subsequent  and  sufficient  patent  for  sub- 
Htantially  the  same  composition.  Jenkins  v.  Walk- 
er. 1  Holmes,  DS9. 

There  can  t>e  but  one  valid  patent  for  one  inven- 
tion, though  separate  parts  of  such  invention  may 
be  subjects  of  distinct  patents,  and  although  a  pat- 
ent for  a  proce^  may  already  exist,  still  the  pro- 
duct may  be  patented.  Jones  v.  Sewall,  3  Off.  Gaz. 
Pat.  630. 

An  inventor  may  claim  In  one  patent  a  combina- 
tion of  devices  when  they  are  so  connected  as  to 
operate  in  a  certain  way :  and,  in  another,  he  may 
claim  in  combination  with  some  other  devices,  an- 
other one,  by  means  of  which,  especially,  the  oper- 
ation so  descrit>ed  is  produced.  Wheeler  v.  Mccor- 
mick, 4  Oir.  Gaz.  Pat.  082. 

An  inventor  may  have  distinct  patents  for  several 
distinct  devices,  although  he  may  have  included 
tbem  all  in  one,  making  a  separate  claim  for  each 
device.    lb. 

A  patent  may  be  adjudged  void,  when  it  appears 
that  the  patentee,  in  his  specification,  instead  of 


specifying  distinctly  what  he  has  invented,  has  en- 
deavored to  anticipate,  and  include  future  inven- 
tions for  the  same  object,  and  in  so  doing  has  ren- 
dered his  speoiftoation,  and  adapted  to  mislead  the 
public.    Carlton  v.  Bokee,  17  Wall.  40S. 

Two  patents  interfere  only  when  they  claim, 
wholly  or  partiaUy,  ttie  same  invention.  Gold  s 
Co.  V.  U.  S.,  6  BUtchf .  307. 

Whoever  first  brings  a  machine  to  perfection  and 
makes  it  capable  of  useful  operation,  is  the  real  in- 
ventor and  entitled  to  the  patent;  although  others 
may  previously  have  had  the  idea,  and  made  some 
experiments  towards  putting  it  in  practice.  Aga- 
wam  Co.  V.  Jordan,  7  Wall.  5(3 ;  Judson  v.  Bradford, 
16  Olf .  Gaz.  Pat.  171. 

The  specification  to  accompany  a  patent  for  a  new 
substance  to  be  formed  by  means  or  chemical  com- 
binations of  known  materials,  should  state  the  com- 
ponent parts  of  the  new  manufacture  claimed  with 
clearness  and  precision,  and  not  leave  the  person 
attempting  to  use  the  discovery  to  find  out  the  ex- 
act proportions  by  experiment.  The  law  requires 
the  applicant  to  deliver  a  written  description  of  the 
manner  and  process  of  making  and  compounding 
hisjiewly-discovered  compound.  Tyler  v.  Boston, 
7  >tall.  327. 

Although  an  inventor  has  obtained  a  patent  for  a 

Srooe^  he  may  have  another  for  the  product, 
ones  V.  Sewall,  3  Cliff.  563. 

An  invention  is  not  complete,  so  as  to  entitle  the 
inventor  to  claim  letters  patent,  until  it  is  embodied 
in  a  form  capable  of  successful  and  useful  opera^ 
tion.  Richardson  v.  Noyes,  10  Off.  Gaz.  Pat.  507  ; 
Lyman  V.  CJo.  v.  Chamberlain,  lb.  588. 

A  manifest  improvement  in  a  method  of  manu- 
facturing, whicn  requires  invention  for  its  accom- 
plishment, however  simple  it  may  seem  to  be,  is 
Siatentable.  Eppinges  v.  Blchie,  23  Int.  Rev.  Reo. 
19. 
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right  to  the  use  of  his  improved  hopper-boy. 
one  of  the  several  machines  discovered,  invent 
ed,  improved,  and  applied  by  him  to  the  art  of 
manufacturing  flour  and  meal,  which  patent 
was  granted  on  the  22d  January,  1808.  The 
defendant  pleaded  the  general  issue,  and  gave 
the  notice  hereafter  stated.  The  verdict  was 
rendered,  and  judgment  given  thereupon  for 
the  defendant  in  the  court  below;  on  which 
the  cause  was  biought  by  writ  of  error  to  this 
court. 
At  the  trial  In  the  court  below,  the  plaintiff 


gave  in  evidence  the  several  acts  of  Congress 
entitled  respectively,  *'An  act  to  promote  the 
progress  of  useful  arts,  and  to  repeal  the  acts 
heretofore  made  for  that  purpose;"  **  An  act  to 
extend  the  privilege  of  obtaining  patents,  for 
useful  discoveries  and  inventions,  ♦to  [*4:50- 
certain  persons  therein  mentioned,  and  to  enlarge 
and  define  penalties  for  violating  the  rights  of 
patentees;"  and  '*  An  act  for  the  relief  of  Oliver 
Evans;"  the  said  Oliver's  petition  to  the  S«jre- 
tary  of  State,  for  a  patent,  ^and  the  patent  there- 
upon granted  *to  the  said  Oliver,  dated  [*45T 


1.— **TO     JAMES     MADISON,    ESQ.,    BECRBTART     OF 

STATE : 

The  Petition  of  Oliver  Evans,  of  the  dty  of  Philar 
deiphia,  a  citizen  of  the  United  States,  respect- 
fully showeth. 

That  your  petitioner  having  discovered  certain 
useful  improvements,  applicable  to  various  pur- 
poses, but  particularly  to  the  art  of  manafacturingr 
flour  and  meal,  prays  a  patent  for  the  same,  airree- 
ably  to  the  act  of  Congrress,  entitled  **  an  Act  for 
the  relief  of  Oliver  Evans." 

The  principles  of  these  improvements  cooslst : 

1.  Iq  the  subdivision  of  the  grain,  or  any  granu- 
lated or  pulverized  substance;  In  elevating  and 
conveying  them  from  place  to  place  in  small  separ 
rate  parcels;  in  spreading,  stirring,  turning  and 
gathering  them  by  regular  and  constant 'Inotioii, 
BO  as  to  subject  them  to  artificial  heat,  the  full  ac- 
tion of  the  air  to  oool  and  dry  the  same  when 
necessary,  to  avoid  danger  from  fermentation,  and 
to  prevent  insects  from  depositing  their  eggs  dur- 
ing the  operation  of  the  manufacture. 

2.  In  the  application  of  the  power  which  moves 
the  mill,  or  other  principal  machine,  to  work  any 
machinery  which  may  be  used  to  apply  the  said 
principles,  or  to  perform  the  said  operations  by 
constant  motion  and  continued  rotation,  to  save 
expense  and  labor. 

The  machinery  by  him  already  invented,  and 
used  for  applying  the  above  principles,  consists  of 
an  Improved  elevator,  an  improved  conveyor,  an 
Improved  hopper-boy,  an  improved  drill,  and  an 
improved  klln-drler.  For  a  particular  explanation 
of  the  principles,  and  a  description  and  application 
of  the  machines  which  he  has  so  inventea  and  dis- 
covered, he  refers  to  the  specifications  and  draw- 
ings hereunto  annexed ;  and  he  is  ready,  if  the  Sec- 
retary of  State  shall  deem  it  nece^ary,  to  deliver 
models  of  the  said  machines. 

Oliver  Evams. 
description. 

Of  the  several  machines  Invented  by  Oliver 
Evans,  and  used  in  his  improvement  on  the  process 
of  the  art  of  manufacturing  flour  or  meal  from 
grain,  and  which  are  mentioned  in  his  specification 
as  applicable  to  other  purposes. 

No.  1.— The  Elevator. 

Plate  vi.  Fig.  1.,  A.  B.,  represents  an  elevator  for 
raising  grain  for  the  granary  O.  and  conducting  it 
by  spouts  into  a  number  of  difTerent  garners  as 
may  be  necessary,  where  a  mill  grinc^  separate 

f>arcels  for  toll  or  pay.  The  upper  pulley  being  set 
n  motion,  and  the  little  gate  A  drawn,  the  buckets 
fill  as  they  pass  under  the  lower,  and  empty  as 
they  pass  over  the  upper  pulley,  and  discharge 
into  the  moveable  spout  B,  to  be  by  it  directed  to 
any  of  the  difTerent  garners. 

Fig.  2.  Part  of  the  strap  and  bucket,  showing  how 
they  ar6  attached. 

A,  a  bucket  of  sheet  iron,  formed  from  the  plate 
8,  which  is  doubled  up  and  riveted  at  the  comers, 
and  riveted  to  the  strap. 

B,  a  bucket  made  of  tough  wood,  say  willow, 
from  the  form  9,  being  bent  at  right  angles  at  E  C, 
one  side  and  bottom  covered  with  leather,  and 
fastened  to  the  strap  by  a  small  strap  of  leather, 
passing  through  the  main  strap,  and  tacked  to  its 
sides. 

0,  a  lesser  bucket  of  wood,  bottomed  with  leather, 
the  strap  forming  one  side  of  it. 

D,  a  lesser  bucket  of  sheet  iron,  formed  from  the 
plate  11,  and  riveted  to  the  strap  which  forms  one 
side  of  the  bucket. 

Fig.  6.  The  form  of  a  gudgeon  for  the  lower 
pulley. 

7.  The  form  of  the  gudgeons  of  the  shaft  of  the 
upper  pulley. 
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12.  The  form  of  the  buckle  for  tightening  the 
elevator  strap. 

Fig.  17,  plate  vil.,  represents  an  elevator  applicHl 
to  raise  grain  into  a  granary,  from  a  wharf,  &c.,  by 
ahorse. 

16  represents  an  elevator  raising  the  meal  in  a 
grist-mill. 

18  represents  an  elevator  wrought  by  a  man. 

Plate  viii.  as,  89,  represents  an  elevator  raising 
grain  from  the  hold  of  a  ship. 

33,  34,  represents  an  elevator  raising  meal  from 
three  pair  of  stones,  in  a  flour-mill,  with  all  the  Im- 
provements complete. 

Plate  ix.  Fig.  1.  CD  represents  an  elevator  raising 
grain  from  a  wagon.  E  represents  the  moveable 
spout,  and  manner  of  fixing  it,  so  as  to  direct  the 
grain  Into  the  diiferent  apartments. 

Plate  X.  2,  3  and  11,  12  represents  elevators,  ap- 
plied to  raise  rice  in  a  mill  for  hulling  and  cleaning 
rice. 

The  straps  of  elevators  are  best  made  of  white 
harness  leather. 

No.  II.— The  Conveyor. 

Plate  vi.,  fig  8,  represents  a  conveyor  for  convey- 
ing meal  from  the  millstones  into  the  elevator,, 
stirring  it  to  cool  at  |he  same  operation,  showing 
how  the  flights  are  set  across  the  spiral  line  to 
change  from  the  principle  of  an  endless  screw  to 
that  of  a  number  of  ploughs,  which  answer  better 
for  the  purpose  of  moving  meal,  showing  also  the 
lifting  nights  set  broadside  foremost,  and  the  man- 
ner oi  connecting  it  to  the  lower  pulley  of  the  ele- 
vator which  turns  it. 

Fig.  4.  The  gudgeon  of  the  lower  pulley  of  the 
elevator  connected  to  the  socket  of  the  convej'or. 

6.  An  end  view  of  the  socket,  and  Uie  band 
which  fastens  it  to  the  conveyor. 

Plate  viii.  37.  30,  4  represents  a  conveyor  for  con- 
veying grain  from  a  ship  to  the  elevator  4, 5,  with 
a  joint  at  86,  to  let  it  rise  and  lower  with  the  tide. 

44—46.  A  conveyor  for  conveying  grain  to  differ- 
ent gamers  from  an  elevator. 

31—32.  A  conveyor  for  conveying  tail  flour  to 
the  meal  elevator,  or  the  coarse  flour  to  the  eye  of 
the  stone.  ■ 

Plate  Ix.,  Pig.  11.  represents  a  conveyor  for  con- 
veying the  meal  from  two  pair  of  stones,  to  the 
elevator  connected  to  the  pulley,  which  turns  them 
both. 

Plate  X.,  2, 11  represents  conveyors  applied  to 
convey  rice,  in  a  rice-mill,  from  a  boat  or  wagon  to 
the  elevator,  or  from  the  fan  to  an  elevator 

No.  HI.— The  Hopper-bot. 

Plate  vil..  Fig.  12,  represents  a  hopper-boy  com- 
plete for  performing  all  the  operations  speciUe^l. 
except  that  only  one  arm  is  shown. 

AB,  the  upright  shaft;  CED,  the  arms,  with 
flights  and  sweeps. 

E,  the  sweeper  to  All  the  bolting  hoppers  HH. 

CFE,  the  brace,  or  stay,  for  steadying  the  Hrmp. 

P,  the  pulley,  and  W,  the  weight.,  that  is  to  l^al- 
ance  the  arms,  to  make  them  play  lightly  on  the 
meal,  and  rise  or  fall,  as  the  quantity  increases  or 
diminishes. 

ML,  the  leader ;  N,  the  hiteh  stick,  which  can  l>e 
moved  along  the  leading  line,  to  shorten  or  length- 
en it. 

Fig.  13.  S88,  the  arms  turned  bottom  up,  show- 
ing the  flights  and  sweepers  complete  at  one  end, 
and  the  lines  on  the  other  end  show  the  mode  for 
laying  out  for  the  flights,  so  as  to  have  therivht 
inclination  and  distance,  according  to  the drcle de- 
scribed by  each,  and  so  that  the  flights  of  oneen*! 
may  track  between  those  of  the  other.  Thesweofw 
ers  and  the  flights  at  each  end  of  the  arms  are  put 
on  with  a  thumb-screw,  so  that  they  may  be  moved* 

Wheal.  3. 


1818 


Evans  v.  Eaton. 


457 


the  twenty-eecond  day  of  January,  in  the  year 
458*J  1808  ;•  and  further  gave  in  evidence,  nhat 
an  agent  for  the  plaintiff  wrote  a  note  to  the 
defendant,  in  answer  to  which  he  called  on 
469*]  the  *agent  at  Chambersburg,  at  the 
house  of  Jacob  Snyder,  on  the  ninth  of  August, 
460*]  1818;  there  were  a  number  *of  millers 
present ;  the  defendant  then  told  the  agent  that 
he  had  got  Mr.  Evans's  Book,  a  plate  in 
461»]*the  Millwright's  Guide,  and  if  the  agent 
would  take  forty  dollars,  the  defendant  would 
462*]  give  it  him ;  the  *def endant  said  that  his 


hopper-boy  was  taken  from  a  plate  in  Mr. 
Evans's  book;  he  said  he  would  give  no  more, 
alleging  that  the  hundred  dollars  the  asent 
asked  was  too  much ;  that  the  stream  on  which 
his  mill  was,  was  a  small  head  of  Conogoche- 
age.  The  agent  then  declared,  that  if  the  de- 
fendant would  not  pay  him  by  Monday  morn- 
ing he  would  commence  a  suit  in  the  Circuit 
Court. 

The  plaintiff  further  gave  in  evidence,  that 
another  agent  for  the  plaintiff  was  in  the  de- 
fendant's mill  on  the  second  of^^November, 


and  8o  that  these  fliffhts  may  be  reversed,  to  drive 
meal  outwards  from  the  centre,  and  at  the  same 
time  trail  it  round  the  whole  circle ;  this  is  of  use 
sometimes,  when  we  wish  to  bolt  one  quantity 
which  we  have  under  the  hopper-boy,  without  bolt- 
ingr  that  which  we  are  ffrindingr,  and  yet  to  spread 
that  which  we  are  grindinfr  to  dry  and  cool,  laying 
round  the  hopper-boy,  convenient  to  be  shovelea 
under  it,  as  soon  as  we  wish  to  bolt  it. 

Fi^.  15.  The  form  of  the  pivot  for  the  bottom  of 
tbe  uprij^ht  shaft. 

14.  Tbe  plate  put  on  the  bottom  of  the  shaft  to 
rest  on  the  shoulder  of  the  pivot ;  this  plate  is  to 
prevent  the  arm  from  desoendinff  so  low  as  to 
touch  the  floor. 

Plate  vili.,  Fi^.  25,  represents  a  hopper-boy  attend- 
ing  two  bolts  in  a  mill,  with  all  the  improvements 
complete. 

Plate  Ix.  The  hopper-boy  is  shown  over  QQr  J?^' 
4  is  the  arm  turned  upside  down,  to  show  the  nijfhts 
and  sweepers. 

No.  IV.— Thb  DRiUii. 

Plate  vi.,  FUs,  1.  HO  represents  a  drill  conveying 
grain  from  the  different  ffamers  to  the  elevator,  in 
a  mill  for  grinding-  parcels  for  toll  or  pay. 

Plate  vii.y  Vig.  10.  Bd,  a  drill,  conveyinff  meal  from 
the  stones  in  a  grist-mill  to  the  elevator. 

The  strap  of  this  machine  may  be  made  broad, 
and  the  suostance  to  be  moved  may  be  dropped  on 
its  upper  surface,  to  be  carried  and  dropped  over 
the  pulley  at  the  other  end :  in  this  case  it  requires 
one  bucket,  like  those  of  the  elevator,  to  bring  up 
any  that  may  spill  olf  the  Ptrap. 

For  full  and  complete  directions  for  proportion- 
ing all  the  parts,icon8truoting,and  using  the  above- 
described  machines,  see  the  book  which  I  have 
Published  for  that  express  purpose,  entitled,  '*  The 
ounir  Millwright  and  Miller's  Guide."  See  plate 
vlij.,  representing  a  mill,  with  three  pair  of  miU- 
stooea,  with  all  the  improvements  complete,  except 
the  kiln-drier. 

No.  v.— The  Kiln- Drier. 

Plate  Ix.,  Fig.  2.  A,  the  stove,  which  may  be  con- 
structed simply  of  six  plates,  and  inclosed  by  a 
brick  wall  lined  with  a  moriar  composed  of  pul- 
verized charcoal  and  day.  B.  the  pipe  for  carry  ing 
off  tbe  smoke.  OC,  the  air-pipes,  connecting  the 
space  between  the  stove  and  wall  with  the  conveyor. 
DD,  the  pipes  for  the  heated  air  to  escape. 

Tbe  air  is  admitted  at  the  air-hole  below,  regu- 
lated by  a  register  as  experience  shall  teach  to  be 
best,  so  as  not  to  destroy  the  principle  which  causes 
the  flour  to  ferment  easily,  and  rise  in  the  process 
of  baking.  The  conveyors  must  be  covered  close ; 
the  meal  admitted  by  small  holes  as  it  falls  from 
the  millstones.  Oliver  Evans. 

j  Sam*l  H.  Smith, 
iJo.  Gales, Jr. 


Witness, 


1.— 


THE  TTNITEI)  SATES  OF  AMERICA. 


To  all  to  whom  these  Letterft  Patent  shaU  come : 

Whereas  Oliver  Evans,  of  the  city  of  Philadel- 
phia, a  citizen  of  tho  United  States,  hath  alleged 
that  he  hath  invented  a  new  and  useful  improve- 
ment in  the  art  of  manufacturing  flour  and  meal, 
by  means  of  certain  machines,  which  he  terms  an 
improved  elevator,  an  improved  conveyor,  an 
improved  hopper-boy,  an  improved  drill,  and 
an  improved  kiln-drier ;  which  machines  are 
moved  by  the  same  power  that  moves  the  mill 
or  other  principal  machinery,  and  in  their  opera- 
tion subdivide  any  granulated  or  pulverized  sub- 
stance, elevate  and  carry  the  same  from  place 
to  place  in  small  and  separate  parcels,  spread,  stir, 
turn  and  gather  them  by  r^rular  and  constant  mo- 
Wheat.  3. 


tion,  so  as  to  subject  them  to  artificial  heat,  and 
the  air  to  dry  and  cool  when  necessary ;  a  more 

f>articular  and  full  description  in  the  words  of  the 
nventor  is  hereby  annexed  in  a  schedule;  which 
improvement  has  not  been  known  or  used  before 
his  afjrblication— has  affirmed  that  he  does  verily  be- 
lieve that  he  is  the  true  inventor  or  discoverer  of 
the  said  improvement,  and,  agreeably  to  the  act  of 
Congress  entitled,  "  An  act  for  the  relief  of  Oliver 
Evans,"  which  authorizes  the  Secretary  of  State  to 
secure  to  him  by  patent  the  exclusive  right  to  the 
use  of  such  improvement  in  the  art  of  manufac- 
turing flour  and  meal,  and  in  the  several  machines 
which  he  has  discovered,  improved  and  applied  to 
that  purpose ;  he  has  paid  into  the  treasury  of  the 
United  States  the  sum  of  thirty  dollars,  delivered 
a  receipt  for  the  same,  and  presented  a  petition  to 
the  Secretary  of  State,  signifying  a  desire  of  ob- 
taining an  exclusive  property  In  the  said  improve- 
ment, and  praying  that  a  patent  may  be  granted 
for  that  purpose.  These  are  therefore  to  grant,  ac- 
cordinor  to  law,  to  the  said  Oliver  Evans,  his  heirs, 
administrators,  or  assiirns,  for  the  term  of  fourteen 
years,  from  the  twenty-second  day  of  January, 
1806,  the  full  and  exclusive  right  and  liberty  of 
making,  using,  and  vending  to  others  to  be  used, 
the  saia  improvement,  a  description  whereof  is 
given  in  the  words  of  the  said  Oliver  Evans  himself, 
in  the  schedule  hereto  annexed,  and  Is  made  a  part 
of  these  presents. 

In  testimony  whereof,  I  have  caused  these  Let- 
ters to  be  made  Patent,  and  the  seal  of  the  United 
States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington, 
this  twenty-second  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eight, 
and  of  the  independence  of  the  United  States  of 
America,  the  thirty-second. 

[SEAL.]  Th.  Jefferson. 

By  the  President, 
James  Madison,  Secretary  of  State. 

City  of  Washington,  to  wit  : 

I  DO  HEREBY  CERTIFY,  that  the  f orcgolng  Let- 
ters Patent  were  delivered  to  me  on  the  twenty- 
second  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eight,  to  be  exam- 
ined ;  that  I  have  examined  the  same,  and  find 
them  conformable  to  law.  And  I  do  hereby  return 
tbe  same  to  the  Secretary  of  State,  within  fifteen 
days  from  the  date  aforesaid,  to  wit,  on  this  twen- 
ty-second day  of  January,  in  theyear  aforesaid. 

C.  A.  Rodney, 
Attorney-General  of  the  United  States. 

THE    SOHEDITLE. 

Referred  to  in  these  letters  patent,  and  making 
part  of  the  same,  oontaining  a  description,  in  the 
words  of  the  said  Oliver  Evans,  of  his  improve- 
ments in  the  art  of  manufacturing  flour  and  meal. 

**  My  first  principle  is  to  elevate  the  meal  as  fast 
as  it  is  ground  in  small  separate  parcels,  in  con- 
tinued succession  and  rotation,  to  fall  on  tbe  cool- 
ing floor,  to  spread,  stir,  turn  and  expose  it  to  the 
action  of  the  air,  as  much  as  possible,  and  to  keep 
it  in  constant  and  continual  motion,  from  the  time 
it  U  ground  until  it  be  bolted  ;  this  I  do  to  give  the 
air  full  action,  to  extract  the  superfluous  moisture 
from  the  meal,  while  the  heat,  generated  by  the 
friction  of  grinding,  will  repel  and  throw  it  off,  and 
the  more  enectually  dry  and  cool  the  meal  fit  for 
bolting  in  the  course  of  the  operation,  and  save 
time  and  expense  to  the  miller.  Also  to  avoid  all 
danger  from  fermentation  by  its  laying  warm  in 
large  quantities  as  is  usual ;  and  to  prevent  insects 
from  depositing  their  eggs,  which  may  breed  the 
worms  often  found  in  good  flour.  And  further  to 
complete  this  principle  so  as  to  dry  the  meal  more 
effectually,  and  to  cause  the  flour  to  keep  sweet  a 
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1814,  and  saw  a  hopper-boy  there,  on  the  prin- 
ciples and  construction  of  the  plaintiff's  hop- 
per-boy. This  witness  had  heard  that  a 
463*]*right  was  obtained  under  Pennsylvania, 
but  did  not  know  of  any  rights  under  Pennsyl- 
vania sold  by  the  plaintiff;  and  did  not  know 
that  it  was  erected  in  any  mill  after  the 
patent  under  Pennsylvania.  The  defendant's 
464*J  *hopper-boy  had  an  upright  shaft,  with 
a  leading  arm,  in  the  first  place,  and  a  large 
465*]  arm  inserted  *with  flights,  and  leading 
lines,  and  sweepers;  a  little  board,  for  the  pur- 


pose of  sweeping  the  meal  in  the  *boltr  r*466 
m^  hoppers,  and  spreading  it  over  the  noor;  a 
balance  weight,  to  cause  the  arms  to  play  up 
and  down  lightly  over  the  meal.  The  leading 
arms  were  about  5  *feet  long,  and  [*467' 
seemed  to  be  in  proportion,  the  arm  about  14, 
and  the  lenjrth  of  the  sweep  about  9  inches. 
*And  the  defendant,  having  previously  [•468 
given  the  plaintiff  written  notice,  that  upon  the 
trial  of  the  *caufie,  the  defendant  would  [*469 
give  in  evidence,  under  the  general  issue,  the 
following  special  matter,  to  *wit:  *'  lst.[*470 


longer  space  of  time,  I  mean  to  increase  the  heat 
of  the  mea)  as  it  falls  ground  from  the  millstones, 
by  application  of  heated  air,  that  is  to  sav*  to  kilu- 
dry  the  meal  as  it  is  ground,  instead  of  kiln-drying 
the  grain  as  usual.  The  flour  will  be  fairer  and 
better  than  if  made  from  kiln-dried  grain,  the  skin 
of  which  is  made  so  brittle  that  it  pulverizes  and 
mixes  with  the  flour.  This  prfnoiple  I  apply  by 
various  machines  which  I  have  invented,  construct- 
ed, and  adapted  to  the  purposes  hereafter  specified, 
numbered  1,  2,  8,  4, 5. 

My  second  principle  is  to  apply  the  power  that 
moves  the  mill  or  other  principal  machine  to  work 
my  machinery,  and  by  them  to  perform  various 
operations  which  have  always  heretofore  been  per- 
formed by  manual  forcie,  and  thus  greatly  to  lessen 
the  expense  and  labor  of  attending  mill9  and  other 
works. 

The  application  of  those  principles,  including 
that  of  kiln-drying  the  meal,  during  the  process  of 
the  manafacture,  or  otherwise  to  the  improvement 
of  the  process  of  manufacturing  flour,  and  for 
other  purposes,  is  what  I  claim  as  my  invention 
and  improvement  in  the  art,  as  not  having  been 
known  or  used  before  my  discovery,  knowing  well 
that  the  principles  once  applied  by  one  set  of  ma- 
cbinerv,  to  produce  the  desired  elfect,  others  may 
be  contrived  and  variously  constructed,  and  adapt- 
ed to  produce  like  elfects  in  the  application  of  the 
principles,  but  perhaps  none  to  produce  the  desired 
elfect  more  completely  than  those  which  I  have  in- 
vented and  adapted  to  the  purposes,  and  which  are 
hereinafter  specified. 

No.  1.  The  Elevator.  Its  use  is  to  elevate  any 
grain,  Arranulated  or  pulverized  substances.  Its 
use  in  the  manufacture  of  flour  or  meal  is  to  ele- 
vate the  meal  from  the  millstones  in  small  separate 
parcels,  and  to  let  it  fall  through  the  air  on  the  cool- 
ing floor  as  fast  as  it  is  ground.  It  consists  of  an  end- 
less strap,  rope  or  chain,  with  a  number  of  small 
buckets  attached  thereto,  set  to  revolve  round  two 
pulleys,  one  at  the  lowest,  and  the  other  at  the 
highest  point  between  which  the  substance  is  to  be 
raised.  These  buckets  fill  as  they  turn  under  the 
lower,  and  emptv  themselves  as  they  turn  over  the 
upper  pulley.  The  whole  is  inclosed  by  cases  of 
boards  to  prevent  waste. 

No.  2.  THE  Conveyer.  Its  use  is  to  convey  any 
grain,  granulated  or  pulverized  substances,  in  a 
horizontal,  asoending  or  descending  direction.  Its 
use  in  the  process  of  the  art  of  manufacturing 
flour,  is  to  convey  the  meal  from  the  millstones,  as 
it  is  ground,  to  the  elevator,  to  be  raised,  and  to 
keep  the  meal  in  constant  motion,  exposing  it  to 
the  action  of  the  air ;  also  in  some  cases  to  convey 
the  meal  from  the  elevator  to  the  bolting  hopper, 
and  to  cool  and  dry  it  fit  for  bolting,  instead  of 
the  hopper-boy,  No.  8 ;  also  to  mix  the  flour  after 
it  is  bolted ;  also  to  convey  the  grain  from  one  ma- 
chine to  another,  and  in  this  operation  to  rub  the 
impurities  off  the  grain.  It  consists  of  an  endless 
screw,  set  to  revolve  in  a  tube,  or  section  of  a  tube, 
receiving  the  substance  to  be  moved  at  one  end, 
and  delivering  it  at  the  other  end :  but  for  the  pur- 
pose of  conveying  flour  or  meal,  1  construct  ft  as 
follows :  Instead  of  making  it  a  continued  spiral, 
which  forms  the  endless  screw,  I  set  small  boards, 
called  flights,  at  an  angle  crossing  the  spiral  line ; 
these  flights  operate  like  so  many  ploughs  follow- 
ing each  other,  moving  the  meal  from  lone  end 
ox  the  tube  to  the  other  with  a  continued  motion, 
turning  and  exposing  it  to  the  action  of  the  air  to 
be  cooled  and  dried.  Sometimes  I  set  some  of  the 
flights  to  move  broadside  foremost,  to  lift  the  meal 
from  one  side  to  fall  on  the  other,  to  expose  it  to 
the  air  more  effectually. 

No.  3.  The  Hopper-Bot.  Its  use  is  to  spread 
any  grain,  granulated  or  pulverized  substances, 
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over  a  floor  or  even  surface,  to  stir  it  and  expose  it 
to  the  air  to  dry  and  cool  ir,  when  necessary,  and  at 
the  same  time  to  gather  it  from  the  ctrcumferenoe 
of  the  circle  it  describes,  to  or  near  the  center,  or 
to  spread  it  from  the  center  to  the  circumference, 
and  leave  it  in  the  place  where  we  wish  it  to  be  de- 
livered, when  sufliciently  operated  on.  Its  use  in 
the  process  of  manaf  acturlng  flour,  is  to  spread  the 
meal  as  fast  as  it  falls  from  the  elevator  over  the 
cooUng  floor,  on  the  area  of  a  circle  of  from  eiarht 
to  sixteen  feet,  more  or  less,  in  diameter,  according 
to  the  ^ork  of  the  mill,  to  stir  and  turn  it  contin- 
ually, and  to  expose  it  to  the  action  of  the  air  to  be 
dried  and  cooled,  and  to  gather  it  into  the  bolting 
hoppers,  and  to  attend  the  same  regularly.  It  con- 
sists of  an  upright  shaft  made  round  at  the  lower 
end,  about  two-thirds  of  its  length,  and  set  to  ns 
volve  on  a  pivot  in  the  centre  of  the  cooling  floor ; 
th|pugh  this  shaft,  saj*  five  feet  from  the  floor, 
is  put  a  piece  called  the  leader,  and  the  Iowit 
end  of  the  shaft  passes  very  loosely  through 
a  round  hole  in  the  centre  of  another  piece 
called  the  arms,  sav  from  eight  to  sixteen  feet  in 
lenirth  ;  this  last  piece.  reroTving  horizontally,  de- 
scribes the  circle  of  the  cooling  floor,  and  is  led 
round  by  a  cord,  the  two  ends  of  which  are  attached 
to  the  two  ends  of  the  arms,  and  passing  through  a 
hole  at  each  end  of  the  leader,  so  that  the  oord  will 
reeve  to  pull  each  end  of  the  arms  equally.  The 
weight  of  the  arms  is  nearly  tialanced  by  a  weight 
hung  to  a  cord,  which  is  attached  to  the  arms,  and 
passes  over  a  pulley  near  to  the  upper  end  of  the 
upright  shaft,  to  cause  the  arms  to  play  lightly, 
pressing  with  only  part  of  their  weight  on  the  meal 
th&t  may  be  under  it.  The  foremost  edges  of  the 
arms  are  sloped  upwards,  to  cause  them  to  rise  over 
and  keep  on  the  surface  of  the  meal  as  the  quantity 
increases;  and  if  it  be  used  separately  and  uncon- 
nected with  the  elevator,  the  meal  may  be  thrown 
with  shovels  within  its  reach,  while  in  motion,  and 
it  will  ^read  it  level,  and  rise  over  it  until  the  heap 
be  four  feet  high  or  more,  which  it  will  gather  into 
the  hoppers,  always  takinjr  from  the  surface, 
after  turning  it  to  the  air  a  great  number  of  times. 
The  under  side  of  these  arms  are  set  with  little  in- 
clining boards  called  flights,  atx>ut  four  iocbeK 
apart  next  the  centre,  and  gradually  closing  to 
about  two  inches  next  the  extremities,  the  flikhts 
of  the  one  arm  to  track  between  those  of  the  other, 
they  operate  like  ploughs,  and  at  every  revolution 
of  the  machine  tnev  give  the  meal  two  turns  to- 
wards the  centre  of  the  circle,  near  to  which  are 
generally  the  bolting  hoppers.  At  each  extremity 
of  the  arms  there  is  a  little  board  attached  to  the 
hindmost  edre  of  the  arm  to  move  side  foremost ; 
these  are  called  sweepers ;  their  use  is  to  receive 
the  meal  as  it  falls  from  the  elevator,  and  trail  ft 
round  the  circle  described  by  the  amui,  that  the 
flights  may  gather  it  towards  the  centre  from  every 
part  of  the  circle;  without  these,  this  machine 
would  not  spread  the  meal  over  the  whole  area  of 
the  circle  described  by  the  arms.  Other  sweepers 
are  attached  to  that  part  of  the  arms  which  pass 
over  the  bolting  hoppers,  to  sweep  the  meal  into 
them. 

But  if  the  bolting  hoppers  be  near  a  wall  and  not 
in  the  centre  of  the  cooling  floor,  then  in  this  ou^ 
the  extremity  of  the  arms  are  made  to  pass  over 
them,  and  the  meal  from  the  elevator  let  fSU  ne^r 
the  centre  of  the  machine,  and  the  flights  are  re^ 
versed  to  turn  the  meal  from  the  centre  towards 
the  circumference,  and  the  sweepers  will  sweep  it 
into  the  hoppers.  Thus  this  machine  receives  the 
meal  as  it  falls  from  the  elevator  on  the  coolinir 
floor,  spreads  it  oVer  the  floor,  turns  It  twice  over 
at  every  revolution,  stirs  and  keeps  it  in  continual 
motion,  and  gathers  it  at  the  snme  operation  into 
the  bolting  hoppers,  and  attends  them  regularty. 

Wheal,  a 
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That  the  improved  hopper-boy.  for  which,  inter 
alia,  the  plaintiff  in  Us  declaration  alleges  he 
47 1*]  *has  obtained  a  patent,  was  not  origin- 
ally discovered  by  the  patentee,  but  had  been 
in  use  anterior  to  the  supposed  discovery  of  the 
patentee,  in  sundry  places,  to  wit,  at  the  mill 
of  George  Fry  and  Jehu  HoUingsworth,  in 
Dauphin  county,  Pennsylvania;  at  Christian 
Staujffer's  mill  in  Warwick  township,  Lancaster 
county,  state  of  Pennsylvania;  at  Jacob  Stauf- 
fer's  mill  in  the  same  county;  at  Richard 
Downing^s  mill  in  Chester  county,  Pennsylva- 
nia; at  Buffington's  mill  on  the  Brandywine; 
at  Daniel  Huston's  mill  in  Lancaster  county, 
Pennsylvania;  at  Henry  Stauffer's  mill  in  York 
county,  Pennsylvania;  and  at  Dihl's  mill  in 
tlie  same  county,  or  at  some  of  the  said  places, 
and  also  at  sundry  other  places  in  the  said  state 
of  Pennsylvania,  the  state  of  Maryland,  and 
472*1  ebewhere  *in  the  United  States.  2d. 
That  the  patent  given  to  the  plaintiff,  as  he  al- 
leges in  his  declaration,  is  more  extensive  than 


his  discovery  or  invention,  for  that  certain 
parts  of  the  machine  in  said  patent,  called  an 
improved  hopper-bojr,  and  which  the  plaintiflP 
claims  as  his  invention  and  discovery,  to  wit, 
the  upright  shaft,  arms,  and  flights,  and  sweeps, 
or  some  of  them,  and  those  parts  by  which  the 
meal  is  spread,  turned  and  gathered  at  one  oper- 
ation, and  also  several  other  parts,  were  not 
originally  invented  and  discovered  bv  him,  but 
were  in  use  prior  to  his  said  supposed  invention 
or  discovery,  to  wit,  at  the  places  above  men- 
tioned, or  some  of  them.  8d.  That  the  said 
patent  is  also  more  extensive  than  the  plaintiff's 
inventign  or  discovery ;  for  that  the  application 
of  the  power  that  moves  the  mill  or  other  prin- 
cipal machine  to  the  hopper-boy  is  not  an  original 
invention  or  discovery  of  the  plaintiff,  but  was 
in  use  anterior  to  his  said  supposed  invention 
or  discovery,  to  wit,  at  the  places  above  men- 
tioned, or  some  of  them.  4th.  That  the  said 
patent  is  void,  because  it  purports  to  give  him 
an  exclusive  property  in  an  improvement  in 


If  the  boltinflr  reels  are  stopped,  this  machine 
spreads  the  meal  and  rises  over  it,  reoeivlngr  undnr 
it  from  one,  two,  to  three  hundred  bushels  of  meal, 
until  the  bolts  are  set  in  motion  again,  when  it« 
ffathors  the  meal  into  the  hoppers,  and  as  the  heap 
diminishes,  it  follows  it  down  until  aU  is  bolted.  I 
claim  as  my  invention  the  peculiar  properties  or 
principles  which  this  machine  possesses,  viz.,  the 
spreading,  turning  and  gathering  the  meal  at  one 
operation,  and  the  rising  and  lowering  of  its  arms 
by  its  motion,  to  accommodate  itself  to  any  quan- 
tity of  meal  it  has  to  operate  on. 

N'o.  4.  The  [irill.  its  use  is  to  move  any  grain, 
granulated  or  pulverized  substance,  from  one  place 
to  another :  it  consists,  Uke  the  elevator,  of  an  end- 
less strap,  rope  or  chain,  &c.,  with  little  rakes  In- 
stead of  buckets  (the  whole  cased  with  *x>ards  to  pre- 
vont  waste)  revolving  round  two  pulleys  or  rollers. 
Its  use  in  the  process  of  the  manafacture  of  flour, 
is  to  draw  or  rake  the  grain  or  meal  from  one  part 
of  the  mill  to  another.  It  receives  it  at  one  pulley, 
and  delivers  it  at  the  other,  in  a  horizontal,  ascend- 
ing or  descending  direction,  and  In  some  cases  may 
be  more  conveniently  applied  for  that  purpose  than 
the  couvcyer.  I  claim  tne  exclusive  right  to  the 
principles,  and  to  all  the  machines  above  specified, 
and  for  all  the  uses  and  purposes  specified,  as  not 
having  been  heretofore  known  or  used  before  I 
discovered  them.  They  may  all  be  united  and 
combined  in  one  flour  mill,  to  produce  my  improve- 
ment on  the  art  of  manufacturing  flour  complete, 
or  they  may  each  be  ufled  seperately  for  any  of  the 
purposes  specified  and  allotted  to  them,  or  to  pro- 
duce my  improvement  in  part  according  to  the 
circumstance  of  the  case. 

No.  5.  Thb  Kiln-Dribr.  To  kiln-dry  the  meal 
after  it  is  ground,  and  during  the  operation  of  the 
proc'e^  of  manufacturing  flour,  I  take  a  close  stove 
of  any  common  form,  and  inclose  it  with  a  wall 
made  of  the  best  non-ronductor  of  heat,  leaving  a 
small  space  ttetween  the  stove  and  the  wall,  to  ad- 
mit air  to  he  heated  in  its  passage  through  this 
9|mce.  I  set  this  stove  below  the  conveyer  that 
conveys  the  meal  from  the  millstones  as  ground 
into  the  elevator,  and  I  connect  the  space  between 
the  stove  and  the  wall  to  the  conveyer  tube  by  a 
pipe  entering  near  the  elevator,  and  I  cover  the 
c«tDveyer  close,  and  set  a  tube  to  rise  from  the  end 
of  the  conveyer  tut>o  near  the  millstones,  for  the 
heated  air  to  ascend  and  escape  as  up  a  chimney. 
I  make  fire  in  the  stove,  and  admit  air  at  the  bot- 
tom of  the  space  between  it  and  the  wall  round  it, 
to  be  heated  and  pass  along  the  conveyer  tube, 
meeting  the  meal  which  will  be  heated  by  the  hot 
air.  and  the  superfluous  moisture  will  be  more 
powerfully  repelled  and  thrown  off,  and  the  meal 
will  be  dried  and  cooled  as  it  passes  through  the 
operation  of  the  elevator  and  hopper-boy.  The 
flour  win  t>e  fairer  than  If  the  grain  had  been  kiln- 
dried,  and  it  will  keep  longer  sweet  than  flour  not 
kiln-dri<!d.  I  set  all  my  machines  in  motion  bv  the 
ommoo  means  of  cog  and  round  tooth,  and  pinion 
Mraps,  ropes,  or  chains,  well  known  to  every  mill- 
wright. 

Arrangement  and  connection  of  the  several  ma- 
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chines,  so  as  to  apply  my  principles  to  produce  my 
Improvements  complete. 
I  fix  a  spout  through  the  wall  of  the  mill  for  the 

grain  to  be  emptied  into  from  the  wagoner's  bag, 
)  run  into  a  box  hung  at  the  end  of  a  scale-beam 
to  weigh  a  wagon  load  at  a  draught.  From  this 
box  it  d^cendsinto  the  grain  elevator,  which  raises 
it  to  a  granary  over  the  cleaning  machines,  and  as 
it  passes  through  them,  it  may  be  directed  into  the 
same  elevator  to  ascend  to  be  cleaned  a  second 
time,  and  then  descends  into  a  granary,  over  the 
hopper  of  the  millstones  to  supply  them  regularly, 
and  as  ground  It  falls  from  the  several  pair  of  mlU- 
stones  into  the  conveyers,  where  it  is  arled  by  the 
heated  air  of  the  kiln-drier,  and  is  conveyed  into 
the  meal  elevator,  to  be  raised  and  dropped  on  the 
cooling  floor,  within  reach  of  the  hopper-boy,  which 
receives  and  spreads  it  over  the  whole  area  of  the 
circle  which  It  describes,  stirring  and  turning  it 
continually,  and  gathering  it  into  the  bolting  hop- 

Sers  which  it  attends  regularly.  That  part  of  the 
our  which  is  not  sufficiently  l>olted  by  the  first 
operation,  is  conveyed  by  a  conveyer  or  drill,  into 
the  elevator,  to  ascend  with  the  meal  to  be  bolted 
over  again,  and  that  part  of  the  meal  which  has  not 
been  sufilciently  ground  at  the  first  oi)eration,  is 
conveyed  by  a  conveyer  or  drill,  and  let  run  into 
the  eye  of  toe  millstone  to  be  ground  over. 

Thus  the  whole  of  the  operations  which  used  to 
be  performed  by  manual  labor,  is,  from  the  time 
the  wheat  is  emptied  from  the  wagoner's  l)ag,  or 
from  the  ship's  measure,  until  it  enters  the  bolts, 
and  the  manufacture  be  completed  in  the  most 
perfect  manner,  performed  by  the  machinery 
moved  by  the  power  which  moves  the  mill,  and 
this  machinery  keeps  the  meal  in  constant  motion 
during  the  whole  process,  drying  and  cooling  it 
more  completely,  avoiding  all  danger  from  fer- 
mentation, and  preventing  insects  from  de)K)sitlng 
their  eggs,  and  performing  all  the  operations  of 
grinding  and  bolting  to  much  greater  perfection, 
making  the  greatest  possible  quantity  of  the  best 
quality  of  flour  out  of  the  grain,  saving  much  time 
and  labor  and  expense  to  the  miller,  and  prevent- 
ing much  from  being  wasted  by  the  motion  of  the 
machines  being  so  slow  as  to  cause  none  of  the 
flour  to  rise  in  form  of  dust,  and  bo  carried  away 
by  the  air,  and  the  cases  of  the  machines  being 
made  close,  prevents  any  from  being  lost." 

Oliver  Evans. 


mtn^  ] !STl!e|j?!"'*' 


Washington  County,  District  of  Ck>lumbia,  viz . : 

This  4th  day  of  November.  1807,  personaUy  ap- 
peared before  me,  a  Justice  of  the  peace  in  and  for 
said  county,  Oliver  Evans,  who,  being  duly  affirmed 
according  to  law,  declares  that  he  is  a  citizen  of  the 
United  States,  and  that  his  usual  place  of  residence 
is  in  the  city  of  Philadelphia,  and  that  he  verily  be- 
lieves that  he  is  the  true  and  original  inventor  of 
the  improvements  herein  above  specified,  for  which 
he  solicits  a  patent.  Oliver  Evans. 

Affirmed  before  me, 

Sam.  H.  Smith. 
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the  art  of  manufacturing  meal,  by  means  of  a 
certain  machine,  termed  an  improved  hopper- 
boy,  of  which  the  said  plaintiff  is  not  the  orig- 
inal inventor  or  discoverer;  parts  of  the  ma- 
chine in  the  description  thereof  referred  to  by  the 
patent  having  been  in  use  anterior  to  the 
plaintiff's  said  supposed  discovery,  to  wit,  at 
the  places  above  mentioned,  or  some  of  them ; 
and  the  said  patent  and  description  therein  re- 
ferred to  contains  no  statement,  specifications, 
473*1  or  description,  *by  which  those  parts, 
so  used  as  aforesaid,  may  be  distinguished  from 
those  of  which  the  said  plaintiff  may  have  been 
the  inventor,  or  discoverer,  protesting  at  the 
same  time  that  he  has  not  been  the  inventor  or 
discoverer  of  any  of  the  parts  of  the  said  ma- 
chine. 5th.  That  the  improved  elevator,  de- 
scribed in  the  declaration,  or  referred  to  there- 
in, was  not  originally  discovered  by  the  plaintiff, 
but  was  anterior  to  his  said  supp<^ed  discovery 
or  invention,  described  in  certain  public  works, 
or  books,  to  wit,  in  Shaw's  Travels;  in  the  first 
volume  of  the  Universal  History;  in  the  first 
volume  of  Mormer's  Husbandry;  in  Ferguson's 
Mechanics;  in  Bossuet's  Histoire  des  Mathema- 
tiques;  in  Wolf's  Corn's  des  Mathematiques;  in 
Desagulier's  Experimental  Philosophy,  and  in 
Proney's  Architecture  Hydraulique,  or  some  of 
them.  6th.  That  the  said  patent  is  more  ex- 
tensive than  the  invention  or  discovery  of 
the  plaintiff,  because  certain  parts  of  the  machine 
called  an  improved  elevator,  were  anterior  to  the 
plaintiff's  said  supposed  invention  or  discovery, 
described  in  certain  public  works,  or  books,  to 
wit,  the  works  or  books  above  mentioned,  or 
some  of  them;  and  that  the  said  patent  is  void, 
because  it  neither  contains  or  refers  to  any 
specification  or  description  by  which  the  parts 
so  before  described  in  the  said  public  works 
may  be  distinguished  from  those  parts  of  which 
the  plaintiff  may  be  the  inventor  or  discoverer, 
protesting,  at  the  same  time,  that  he  has  not 
been  the  inventor  or  discoverer  of  any  of  the 
parts  of  the  said  machine;"  gave  in  evidence 
the  existence  of  hopper-boys  prior  to  the  plaint- 
iff's alleged  discovery  at  sundiy  mills  in  the 
474*]  state  of  Pennsylvania,  'mentioned  in 
the  said  notice;  and  further  offered  to  give  in 
evidence  the  existence  of  hopper-boys  prior  to 
the  plaintiff's  alleged  discovery,  at  sundry  other 
mills  in  the  state  of  Pennsylvania,  not  men- 
tioned in  the  said  notice;  and  the  counsel  for 
the  plaintiff  objected  to  the  admission  of  any 
evidence  of  the  existence  of  hopper-boys  in  the 
said  mills  not  mentioned  in  the  said  notice. 
But  the  court  decided  that  such  evidence  was 
competent  and  le^l.  To  which  decision  the 
counsel  for  the  plaintiff  excepted.  The  plaint- 
iff, after  the  above  evidence  had  been  laid 
before  the  jury,  offered  further  to  give  in 
evidence,  that  certain  of  the  persons  mentioned 
in  the  defendant's  notice,  as  having  hopper- 
boys  in  their  mills,  and  also  certain  of  the  per- 
sons not  mentioned  in  the  said  notice,  but  of 
whom  it  had  been  shown  by  the  defendant 
that  they  had  hopper-boys  in  their  mills,  had, 
since  the  plaintiff's  patent,  paid  the  plaintiff 
for  license  to  use  his  improved  hopper-boy  in 
the  said  mills  respectively.  But  the  counsel 
for  the  defendant  objected  to  such  evidence  as 
incompetent  and  illegel,  and  the  court  refused  to 
permit  the  same  to  be  laid  before  the  Jury.  To 
which  decision  the  plaintiff's  counsel  excepted. 
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The  court  below  charged  the  jury,  that  the 
patent  contained  no  grant  of  a  right  to  the  sev- 
eral machines,  but  was  confined  to  the  improve- 
ment in  the  art  of  manufacturing  flour  by 
means  of  those  machines;  and  that  the  plaint- 
iff's claim  must,  therefore,  be  confined  to  the 
right  granted,  such  as  it  was.  That  it  had 
been  contended  that  the  schedule  was  part  of 
the  patent,  and  contained  a  claim  to  the  in- 
vention of  the  peculiar  properties  and  princi- 
ples of  the  hopper-boy,  as*well  as  the  [*475 
other  machines.  But  the  court  was  of  opinion, 
that  the  schedule  is  to  be  considered  as  i>art  of 
the  patent,  so  far  as  it  is  descriptive  of  the 
machines,  but  no  farther;  and  even  if  this' 
claim  had  been  contained  in  the  body  of  the 
patent,  it  would  have  conferred  no  right  which 
was  not  granted  by  that  instrument. 

The  court  further  proceeded  to  instruct  the 
jury  that  the  law  authorized  the  President  to 
grant  a  patent,  for  the  exclusive  right  to  make, 
construct,  use,  and  vend  to  be  used,  any  new 
and  useful  art,  machine,  manufacture,  or  com- 
position of  matter  or  any  new  and  ujseful  im- 
provement in  any  art,  machine,  &c.,  not  known 
or  used  before  the  application.  As  to  what 
'constitutes  an  improvement,  it  is  declared  that 
it  must  be  in  the  principle  of  the  machine,  and 
that  a  mere  change  in  the  form  or  proportions 
of  any  machine  mall  not  be  deemed  a  discov- 
ery. Previously  to  obtaining  the  patent,  the 
applicant  is  required  to  swear,  or  affirm,  that 
he  verily  believes  that  he  is  the  true  inventor  or 
discoverer  of  the  art,  machine,  or  improve- 
ment, for  which  he  solicits  a  patent;  and  he 
must  also  deliver  a  written  description  of  his 
invention,  and  of  the  manner  of  using  it,  so 
clearly  and  exactly  as  to  distinguish  the  same 
from  all  other  things  before  known,  and  to  en- 
able others,  skilled  in  the  art,  to  construct  and 
use  the  same.  That  from  this  short  analysis  of 
the  law,  the  following  rules  might  be  deduced : 
1st.  That  a  patent  may  be  for  a  new  and  useful 
art;  but  it  must  be  practical;  it  must  be  appli- 
cable and  referable  to  something  by  which  it 
may  be  proved  to  be  useful ;  a  mere  abstract 
principle  cannot  be  appropriated  by  patent. 
2d.  The  discovery  must  rfot  only  be  useful,  but 
new;  it  must  not  have  been  *known  or  [•476 
used  before  in  any  part  of  the  world.  It  was 
contended  by  the  plaintiff's  counsel,  that  the 
title  of  the  patentee  cannot  be  impeached,  un- 
less it  be  shown  that  he  knew  of  a  prior  discov- 
ery of  the  same  art,  machine,  &c. ;  and  that  true 
and  original  are  synonymous  terms  in  the  in- 
tention of  the  legislature.  But,  as  it  was  not 
pretended  that  those  terms  meant  the  same 
thing  in  common  parlance,  neither  was  it  the 
intention  of  the  le^lature  to  use  them  as  such. 
The  first  section  of  the  law,  referring  to  the 
allegations  of  the  application  for  a  patent, 
speaks  of  the  discovery  as  something  "  not 
known  or  used  before  the  application;"  and  in 
the  6th  section  it  is  declared,  that  the  defend- 
ant may  give  in  evidence  that  the  thing  secured 
by  patent  was  not  originally  discovert  by  the 
patentee,  but  had  been  in  use,  or  had  been  de- 
scribed in  some  public  work  anterior  to  the  sup- 
posed discovery.  8d.  If  the  discovery  be  of  an 
improvement  only,  it  must  be  an  improvement 
in  the  principle  of  a  machine,  art,  or  manufac- 
ture, before  known  or  used ;  if  only  in  the  form 
or  proportion,  it  has  not  the  merit  of  a  discov- 
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«JT  which  can  entitle  the  party  to  a  patent. 
4th.  The  grant  can  only  be  for  the  discovery 
as  recited  and  described  in  the  patent  and  spe- 
cification. If  the  grantee  is  not  the  original 
discoverer  of  the  art,  machine,  &c.,  for  which 
the  grant  is  made,  the  whole  is  void.  Conse- 
quently, if  the  patent  be  for  the  whole  of  the 
machine,  and  the  discovery  were  of  an  im- 
provement, the  patent  is  void.  5th.  A  ma- 
chine, or  an  improvement,  may  be  new,  and 
the  proper  subject  of  a  patent,  though  the  parts 
of  it  were  before  known  and  in  use.  The  com- 
bination, therefore,  of  old  machines,  to  produce 
47  7*J  a  new  *and  useful  result,  is  a  discovery 
for  which  a  patent  may  be  granted. 

The  above  principles  would  apply  to  most 
of  the  questions  that  had  been  discussed.  It 
was  strongly  insisted  upon  by  the  defendant's 
counsel,  that  this  patent  is  broader  than  the 
discoveiy;  the  evidence  proving,  that  in  rela- 
tion to  the  hopper-boy,  for  the  using  of  which 
thia  suit  is  brought,  the  plaintiff  can  pretend  to 
no  discovery  beyond  that  of  an  improvement 
in  a  machine  known  and  used  before  the  alleg- 
ed discovery  of  the  plaintiff.  This  argument 
proceeded  upon  the  supposition  that  the  plaint- 
iff had  obtained  a  patent  for  the  hopper-boy 
which  was  entirely  a  mistake.  The  patent 
was  **  for  an  improvement  in  the  art  of  manu- 
facturing flour,"  by  means  of  a  hopper- boy  and 
four  other  machines  described  in  the  specifica- 
tion, and  not  for  either  of  the  machines  so  com- 
bined and  used.  That  the  plaintiff  is  the  orig- 
inal discoverer  of  this  improvement,  w^s  con- 
tested by  no  person,  and,  therefore,  it  could 
not  with  truth  be  alleged  that  the  patent  is 
broader  than  the  discovery,  or  that  the  plaintiff 
could  not  support  an  action  on  this  patent 
against  any  person  who  should  use  the  whole 
■discovery. 

But  could  he  recover  against  a  person  who 
bad  made  or  used  one  of  the  machmes,  which 
in  part  constitute  the  discovery?  The  plaintiff 
insisted  that  he  could,  because,  having  a  right 
to  the  whole,  he  is  necessarily  entitled  to  the 
parts  of  which  that  whole  is  composed.  Would 
it  be  seriously  contended  that  a  person  might 
acquire  a  right  to  the  exclusive  use  of  a  ma- 
chine, because  when  used  in  combination  with 
others,  a  new  and  useful  result  is  produced, 
which  he  could  not  have  acquired  independent 
478*1  of  that  combination?  *If  he  could, 
then  if  A  were  proved  to  be  the  original  in- 
ventor of  the  hopper-boy  B  of  the  elevator, 
Bnd  so  on,  as  to  the  other  machines,  and  either 
had  obtained  patents  for  their  respective  dis- 
coveries, or  choose  to  abandon  them  to  the  pub- 
lic, the  plaintiff,  although  it  was  obvious  he 
could  not  have  obtained  separate  patents  for 
those  machines,  might,  nevertheless,  deprive 
the  original  inventors,  in  the  first  instance,  and 
the  public,  in  the  latter,  of  their  acknowledged 
right  to  use  those  discoveries,  by  obtaining  a 
patent  for  an  improvement  consisting  in  a  com- 
bination of  those  machines  to  produce  a  new 
result. 

The  court  further  charged  the  jury,  that  it 
was  not  quite  clear  that  this  action  could  be  main- 
tained,  although  it  was  proved  beyond  all  con- 
troversy that  the  plaintiff  was  the  original  in- 
ventor of  this  machine.  The  patent  was  the 
foundation  of  the  action,  and  the  gist  of  the 
action  was  the  riolation  of  a  right  which  that 
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instrument  had  conferred.  But  the  exclusive 
right  of  the  hopper-boy  was  not  granted  by  this 
patent,  although  this  particular  machine  con- 
stitutes a  part  of  the  improvement  of  which 
the  plaintiff  is  the  original  inventor,  and  it  is 
for  this  improvement,  and  this  only,  that  the 
grant  is  made.  If  the  grant,  then,  was  not  of 
this  particular  machine,  could  it  be  sufficient 
for  the  plaintiff  to  prove  in  this  action  that  he 
was  the  original  inventor  of  it? 

Again,  could  the  plaintiff  have  obtained  a 
separate  patent  for  the  hopper-boy,  in  case  he 
were  the  original  inventor  of  it,  without  first 
swearing,  or  affirming,  that  he  was  the  true  in- 
ventor of  the  machine?  Certainly  not.  Has 
the  plaintiff  then  taken,  or  could  he  have  taken, 
such  an  oath  in  this  case?  Most  assuredly  he 
could  not;  because  the  prescribed  form  of  the 
oath  *is,  that  he  is  the  inventor  of  the  [*479 
art,  machine,  or  manufacture,  for  which  he 
solicits  a  patent.  But  since  the  patent  which 
he  solicited  was  not  for  the  hopper-boy,  but  for 
an  improvement  in  the  manufacture  of  fiour, 
he  might,  with  safety,  have  taken  the  oath  pre- 
scribed by  law,  although  he  knew  at  the  time 
that  he  was  not  the  true  inventor  of  the  hop- 
per-boy ;  and  thus  it  would  happen  that  he  could 
indirectly  obtain  the  benefit  of  a  patent  right 
to  the  particular  machinl,  which  he  could  not 
directly  have  obtained,  without  doing  what  it 
must  be  admitted,  in .  this  case,  he  had  not 
done. 

But  this  was  not  all.  If  the  law  had  pro- 
vided for  fair  and  original  discoverers  a  rem- 
edy when  their  rights  are  invaded  by  others, 
it  had  likewise  provided  corresponding  protec- 
tion to  others,  where  he  has  not  the  merit. 
What  judgment  could  the  District  Court  have 
rendered  upon  a  scire  facias  to  repeal  this  pat- 
ent, if  it  had  appeared  that  the  plaintiff  was 
not  the  true  and  original  inventor  of  the  hop- 
per-boy? Certainly  not  that  which  the  law  has 
prescribed,  viz.,  the  repeal  of  the  patent;  be- 
cause it  would  be  monstrous  to  vacate  the 
whole  patent,  for  an  invention  of  which  the 
patentee  was  the  acknowledged  inventor,  be- 
cause he  was  not  the  inventor  of  one  of  the 
constitutent  parts  of  the  invention,  for  which 
no  grant  is  made.  But  the  court  would  have 
no  alternative  but  to  give  such  a  judgment,  or, 
in  effect,  to  dismiss  the  scire  facias;  and  if  the 
latter,  then  the  plaintiff  would  have  beneficial- 
ly the  exclusive  right  to  a  machine,  which 
could  not  be  impeached  in  the  way  prescribed 
by  law,  although  it  should  be  demonstrated 
that  he  was  not  either  the  true  or  the  original 
inventor  of  it.  And  *8uppo8ing  the  P480 
jury  should  be  of  opinion,  and  so  find,  that  the 
plaintiff  was  not  the  original  inventor  of  this 
machine,  would  not  the  court  be  prevented 
from  declaring  the  patent  void,  under  the  pro- 
visions of  the  6th  section  of  the  law,  for  the 
reason  assigned  why  the  District  Court  could 
not  render  judgment  upon  a  sdre  facias  f  In- 
deed it  might  well  be  doubted  whether  the  de- 
fence now  made  by  the  defendant  could  be 
supported  at  all  in  this  action  (if  this  action 
could  be  maintained),  inasmuch  as  the  defend- 
ant cannot  allege,  in  the  words  of  the  6th  sec- 
tion, that  the  thing  secured  by  patent  was  not 
originally  discovered  by  the  patentee,  since,  in 
point  of  fact,  the  thing  patented  was  originally 
discovered  by  the  patentee,  although  the  hop- 
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per-boy  may  not  have  been  so  discovered.  But 
if  this  defence  could  not  be  made,  did  not  that 
circumstance  afford  a  strong  argument  against 
this  action?  If  the  plaintiff  was  not  the  invent- 
or of  the  parts,  he  had  no  right  to  complain 
that  they  were  used  by  others,  if  not  in  a  way 
to  infringe  his  right  to  their  combined  effect. 
If  he  was  the  original  inventor  of  the  parts 
which  constitute  the  whole  discovery,  or  any 
of  them,  he  might  have  obtained  a  separate 
patent  for  each  machine  of  which  he  was  the 
orijrinal  inventor. 

Upon  the  whole,  although  the  court  gave  no 
positive  opinion  upon  this  question,  they  stated 
that  it  was  not  to  be  concluded  that  this  action 
could  be  supported,  even  if  it  were  proved  that 
the  plaintiff  was  the  original  inventor  of  the 
hopper-boy.  But  if  an  action  would  lie  upon 
this  patent  for  the  violation  of  the  plaintiff's 
right  to  the  hopper-boy,  still  the  plaintiff  could 
not  recover,  if  it  had  been  shown  to  the  satis- 
481*]  faction  of  the  *iury,  that  he  was  not 
the  original  discoverer  of  that  machine. 

It  appeared,  by  the  testimony  of  the  defend- 
ant's witnesses,  that  Stauffer's  hopper-boy  was 
in  use  many  years  before  the  alleged  discovery 
of  the  plaintiff;  that  the  two  machines  differed 
from  each  other  venr  little  in  form,  in  princi- 
ple, or  in  effect.  They  were  both  worked  by 
the  same  power  which  works  the  mill;  and 
they  both  stir,  mix,  cool,  dry,  and  conduct  the 
flour  to  the  bolting  chest.  Whether  the  flights 
and  sweepers  in  the  plaintiff's  hopper-boy  were 
preferable  to  the  slips  attached  to  the  under 
part  of  the  arm  in  Stauffer's;  or  whether,  upon 
the  whole,  the  former  is  a  more  perfect  agent 
in  the  manufacture  of  flour  than  the  latter, 
were  questions  which  the  court  would  not  un- 
dertake to  decide;  because,  unless  the  plaintiff 
was  the  original  inventor  of  the  hopper-boy,  al- 
though he  had  obtained  a  separate  patent  for 
it,  he  could  not  recover  in  this  action,  however 
useful  the  improvement  might  be,  which  he 
had  made  in  that  machine.  If  the  plaintiff  had 
obtained  a  patent  for  his  hopper-boy,  it  would 
have  been  void,  provided  the  jury  should  be  of 
opinion,  upon  the  evidence,  that  his  discovery 
did  not  extend  to  the  whole  machine,  but  mere- 
ly to  an  improvement  on  the  principle  of  an 
old  one,  and  if  this  should  be  their  opinion  in 
the  present  case,  the  plaintiff  could  not  recover. 

It  had  been  contended  by  the  plaintiff's 
coimsel,  that  the  defendant,  having  offered  to 
take  a  license  from  the  plaintiff,  if  he  would 
consent  to  reduce  the  price  of  it  to  $40,  he  was 
not  at  liberty  to  deny  that  the  plaintiff  is 
the  original  mventor  of  this  machme.  This 
482*]  *argument  had  no  weight  in  it,  not 
merely  because  the  offer  was  rejected  by 
the  plaintiff's  agent,  and  was,  therefore,  as 
if  it  had  not  been  made,  but  because  the  law 
prevents  the  plaintiff  from  recovering,  if  it  ap- 
pear on  the  trial  that  he  was  not  the  original 
mventor.  If  the  offer  amounted  to  an  ac- 
knowledgment that  the  plaintiff  was  the  original 
inventor  (and  further  it  could  not  go),  this 
might  be  used  as  evidence  of  that  fact,  but  it 
would  not  entitle  the  plaintiff  to  a  verdict,  if 
the  fact  proved  to  be  otherwise. 

The  plaintiff's  counsel  had  also  strongly  in- 
sisted, that  under  the  equity  of  the  tenth  sec- 
tion of  the  law,  the  defense  set  up  in  this  case 
ought  not  to  be  allowed  after  three  years  from 
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the  date  of  the  patent.  This  argument  might, 
perhaps,  with  some  propriety,  l^  addressed  to 
the  legislature,  but  was  improperly  urged  to 
the  court.  The  law  had  declared,  that  in  an 
action  of  this  kind^the  defendant  may  plead 
the  general  issue,  and  give  in  evidence  that  the 
plaintiff  was  not  the  original  inventor  of  the 
machine  for  which  the  patent  was  granted.  The 
legislature  has  not  thought  proper  to  limit  this 
defense  in  any  manner;  and  the  court  could 
not  do  it. 

But  what  seemed  to'  be  conclusive  of  this 
point  waa,  that  the  argument  would  tend  to 
defeat  altogether  the  provision  of  the  sixth  sec- 
tion, which  authorizes  this  defense  to  be  made; 
for,  if  it  could  not  be  set  up  after  three  years 
from  the  date  of  the  patent,  it  would  be  in  the 

Eower  of  the  patentee  to  avoid  it  altogether, 
y  forbearing  to  bring  suits  until  after  the  ex- 
piration of  that  period.  And  thus,  although 
the  law  has  carefully  *provided  two  ['483 
modes  of  vacating  a  patent  improvident ly 
granted,  the  patentee,  though  not  the  original 
inventor,  and,  however  surreptiously  he  may 
have  obtained  his  patent,  may  secure  his  title 
to  the  exclusive  use  of  another's  invention ,  if 
he  can  for  three  years  avoid  an  inquiry  into  the 
validity  of  his  title. 

The  last  point  was,  that  Stauffer's  invention 
was  abandoned,  and,  consequently,  might  be 
appropriated  by  the  plaintiff.  But  if  Stauffer 
was  the  original  inventor  of  the  hopper- boy, 
and  chose  not  to  take  a  patent  for  it,  it  became 
public  property  by  his  abandonment ;  nor  could 
any  other  person  obtain  a  patent  for  it.  becauae 
no  other  person  would  be  the  original  inventor. 

To  this  charge  the  plaintiff's  counsel    ex 
cepted. 

Mr.  C.  J.  IngerwU,  for  the  plaintiff,  premised, 
that  this  patent  granted  an  exclusive  right  for 
fourteen  years  in  the  improvement  in  the  art, 
by  means  of  the  five  machines,  and  for  the  sev- 
eral machines ;  the  peculiar  properties  of  each 
in  its  practical  results,  and  the  improvement  of 
the  art  by  the  combination  of  the  whole.  The 
proof  of  this  position  is,  that  the  defendant 
uses  the  precise  machine,  copied  from  the 
plaintiff's  publication,  and  offered  to  pay  for 
it;  but  they  differed  in  price,  which  led  to  the 
contesting  the  originality  of  the  plaint  iff  *%  in- 
vention. 

1.  It  is  said,  in  the  charge  of  the  court  be- 
low, that  the  action  is  founded  on  the  patent, 
which  contains  no  grant  of  a  right  to  the  sev- 
eral machines,  but  is  confined  to  the  improve- 
ment in  the  art,  by  means  of  those  maohini^. 
The  patent  is  to  be  made  out  in  *the  [*484- 
manner  and  form  prescribed  by  the  general  act. 
What  are  that  manner  and  form?  By  recitino: 
the  allegations  and  suggestions  of  the  petition, 
giving  a  short  description  of  the  invention,  or 
discovery,  and  thereupon  granting  an  exclu- 
sive right  in  the  said  invention  or  discovery. 
The  manner  and  form  of  these  letters  patent 
are  a  recital  of,  1st.  The  citizenship  of  the 
patentee.  2d.  The  allegations  and  suggestions 
of  the  petition,  as  to  both  the  improvement  and 
the  machines  in  a  short  description,  referrine^ 
to  the  annexed  schedule  for  one  more  fuU  ana 
particular  In  the  inventor's  own  words.  3d. 
That  he  has  petitioned  agreeablv  to  the  special 
act.  4th.  A  grant  of  the  said  improvement. 
The  description  must  be  short  and  referential. 
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It  must  be  a  description.  By  the  first  section 
of  the  act  of  the  10th  of  April,  1790,  ch.  84,  it 
was  to  be  described  cleariy,  truly,  and  fully; 
perhaps  because  the  board,  constituted  by  that 
law,  was  to  decide  whether  they  deemed  the 
discovery  or  invention  sufficiently  useful  or  im- 
portant for  letters  patent.  The  patent,  by  ex- 
press reference,  adopts  the  special  act  in  extenso. 
The  connecting  terms  which  and  mid,  bind  the 
whole  to  the  granting  clause;  the  allegations 
and  suggestions  recited  are  part  of  the  grant ; 
the  machines  are  the  means  of  every  end,  par- 
ticular as  well  as  general ;  nor  can  there  be  any 
practical  result  without  them.  To  confine  such 
a  patent  to  one  general  result  from  a  cx)mbina- 
tion  of  the  whole  machines,  nullifies  it.  It  is 
never  so  in  practice,  and  would  operate  infinite 
injustice  in  other  cases.  2.  But  the  schedule  is 
49^*]  part  of  the  patent  in  all  cases;  *in  this 
case  it  is  especially  so.  By  the  act  of  1790,  ch. 
34.  8.  6,  the  patent  or  specifications  are  prima 
fiuie  proof  of  everything  which  it  is  incumbent 
on  the  plaintiff  to  establish ;  and  bv  the  existing 
law.  the  specification  is  considered  as  explana- 
tory of  the  terms  used  in  the  patent,  so  as  to 
limit  or  enlarge  the  grant.  ^  But  it  is  said  in  tlie 
grant,  that  the  schedule  annexed  is  made  part, 
of  the  patent.  It  is  made  so  by  the  public 
agent  to  avoid  trouble,  litigation,  and  unneces- 
sary recitals.  The  petition,  schedule,  and  de- 
scnption,  are  all  referred  to,  and  incorporated 
with  the  patent.  What  does  the  law  mean  by 
a  recital  of  allegations  and  suggestions?  What 
more  can  a  petitioner  do  than  allege  and  sug- 
gest? He  cannot  shape  or  prescribe  the  man- 
ner and  form  of  the  grant.  The  charge  denies 
that  the  schedule,  at  any  rate,  is  more  than 
descriptive  of  the  machines,  or  that  it  would 
confer  any  right,  even  if  claimed  in  the  patent. 
But  if  no  right  would  be  conferred  by  insertion 
in  the  grant  itself,  what  becomes  of  the  argu- 
ment which  ascribes  such  potency  to  the  grant? 
The  charge  says,  the  grant  can  only  be  for  the 
discovery  as  recited  and  described  m  the  patent 
and  specification.  The  grant  is  not  for  the 
parts,  because  it  is  for  the  whole;  not  in  their 
rudiments  or  elements;  not  for  wheels,  cogs, 
or  weights,  nor  for  wood,  iron,  or  leather;  but 
for  the  peculiar  properties,  the  new  and  useful 
practical  results  from  each  machine,  and  the 
vast  improvements  from  their  combination  in 
thi8  art.  The  charge  supposes  it  impossible  to 
480*]  obtain  a  patent  *f  or  a  hopper-boy,  \\w- 
less  the  plaintiff  could  swear  that  he  invented 
that  machine.  But  the  oath  is  not  a  material, 
or  at  least,  not  an  indispensible  prerequisite.^ 
3.  The  special  act  for  the  relief  of  the  plaintiff, 
decides  him  to  be  the  inventor  of  the  machines  and 
improvements  for  which  he  has  obtained  a  pat- 
ent. By  the  constitution,  art.  1,  s.  8,  Congress 
have  power  to  promote  the  pro^ss  of  science 
and  the  useful  arts,  by  secunng  for  limited 
times,  to  authors  and  Inventors,  the  exclusive 
rijcht  to  their  respective  writings  and  discover- 
ies. This  has  been  done  by  Congress  in  the  in- 
BtAUce  of  the  plaintiff.  The  special  act  is  an 
absolute  grant  to  him,  binding  on  all  the  com- 
munity, and  precluding  any  inquiry  into  the 
originality  of  the  invention.  It  includesa  monop- 
oly in  his  mvention,  discovery,  and  improvements 
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2.— Whittemnre  v.  Cutter,  1  GalUs.  438. 
Wheat.  S. 


in  the  art,  and  in  the  several  machines  discov- 
ered, invented,  improved,  and  applied,  for  that 
purpose.  The  patent  is  to  issue  on  a  simple 
application  in  writing  by  the  plaintiff,  without 
any  prerequisites  of  citizenship,  oath,  fee,  or 
petition,  specification  and  dcKcription  to  be 
filed.  The.  act  of  1793,  ch.  156,  requires  all 
these,  and  then  grants  a  patent  for  invention  or 
discovery ;  whereas  this  grant  is  for  that,  and 
for  improvements  in  the  art,  and  in  the  several 
machines.  It  is  a  remedial  act.  and  should  re- 
ceive a  liberal  construction  to  effectuate  the  in- 
tentions of  the  legislature.^  The  patent  is  as 
broad  as  the  law,  if  the  grant  be  governed  by 
the  recital.  Its  construction  is  to  be  against  the 
grantor,  and  according  to  the  intent;  nor  is  it 
*to  be  avoided  by  subtile  distinctions;  [*487 
if  there  are  two  interpretations,  the  sensible 
one  is  to  be  adopted.^  4.  The  improved  hop- 
per-boy of  the  plaintiff  is  the  only  new  and  use- 
ful discovery  which  was  in  evidence  in  the 
case ;  the  court  misconstrued  the  law  in  their 
charge  in  this  respect,  inasmuch  as  the  true 
construction  of  it  is  not  that  the  patentee  shall 
be  the  first  and  original  discoverer  of  a  patent- 
able thing,  but  "the  true  inventor"  of  such  a 
thin^;  that  such  a  thing  was  truly  discovered 
and  patented  without  knowledge'  of  its  prior 
use,  or  public  employment,  or  existence ;  more 
especially  where,  as  in  the  present  instance,  the 
controversy  is  not  between  confiicting  patents, 
but  between  the  true  patentee  of  a  new  and 
useful  patentable  thing,  and  a  person  defend- 
ing himself  against  an  infringement,  on  the 
plea  of  its  prior  une  by  third  persons  who  had 
no  patent,  and  whose  discovery,  even  if  proved, 
was  of  a  thin^  never  in  use  or  public  existence, 
but  in  total  .disuse.  Thestat.  21  Jac.  I.,  ch.  3, 
s.  6,  an.  1628  grants  the  monopoly  "of  the 
sole  working  or  making  of  any  manner  of  new 
manufactures,  within  this  realm,  to  the  true 
and  first  inventor  and  inventors  of  such  manu- 
factures, which  others,  at  the  time  of  making 
such  grant,  shall  not  use,"  &c.  It  is  contended, 
under  our  law,  that  the  utility  is  to  be  ascer- 
tained as  well  as  the  originality:  and  that  this, 
as  well  as  that,  is  partly  a  question  for  the  jury. 
The  thing  patentable  must  be  useful,  as  well 
as  new.  The  useful  thing  patented  prevails 
over  one,  not  useful  nor  patented,  though  in 
*previous  partial  existence.  This  is  r*488 
not  the  case  of  conflicting  patentees;  and  to  de- 
stroy this  patent,  the  previous  use  must  appear, 
there  being  no  pretense  of  description  in  a  pub- 
lic work.  The  title  of  the  act  is  *'  for  the  pro- 
motion of  the  useful  arts."  The  first  section 
j  speaks  of  "  any  new  and  useful  arts."  not 
I  known  or  used,  &c.  The  sixth,  of  that  which 
"  had  been  in  use,  or  described  in  some  public 
work  anterior  to  the  supposed  discovery." 
What  degree  of  use  does  the  law  exact?  A  use 
known  or  described  in  a  public  work.  Not 
merely  an  experimental,  or  essaying;  nor  a 
clandestine,  nor  obscure  use.  It  must  be  use- 
ful, and  in  use,  perhaps  in  known,  if  not  pub- 
lic use;  something  equivalent  to  filing  a  speci- 
fication on  record.  Now,  here  utility  was  lost 
sight  of  in  search  of  novelty.  It  seemed  to  be 
taken  for  granted,  that  proving  the  pre-exist- 

3.— Whittemore  v.  Cutter,  1  Oallip.  480. 
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ence  of  an  unpatented  hopper-boy  defeated  the 
plaintiff's  patent.  The  desuetude  of  the  rival 
hopper-boy  from  inutility  waa  established.  The 
question  was  between  a  new  and  useful  patent- 
ed machine,  and  an  useless  and  obsolete  one 
never  patented;  and  which,  not  being  useful, 
never  could  be  patented.  But  that  the  paten- 
tee's is  useful  nobody  questions.  At  all  events, 
the  question  of  fact,  whether  in  use,  should 
have  been  left  to  the  jury.  The  jury  are  sub- 
stituted for  the  board,  which,  under  the  first 
law,  was  to  decide  whether  the  supposed  in- 
vention was  *•  sufficiently  useful  and  import- 
ant "  f or  a  patent.  The  "court  below  suppose 
Stauffer  to  have  given  his  discovery  to  the 
public.  But  it  fell  into  disuse;  there  was 
nothing  to  give.  Stauffer  did  not  know  its 
480*]  value;  if  he  *had  abandoned  a  field 
with  unknown  treasure  in  the  ground,  could 
he  afterwards  claim  the  treasure?  5.  The  de- 
fendant's testimonv  of  the  use  of  hopper-boys 
in  mills,  not  specified  in  his  notice,  was  erro- 
neously admitted.  The  object  of  the  provision 
in  the  6th  section  of  the  patent  law  of  1798,  ch. 
156,  was  to  simplify  the  proceedings,  and  to 
enable  the  defendant  to  give  in  evidence  under 
his  notice,  what  he  would  otherwise  be  obliged 
to  plead  specially.  The  sufficiency  of  the  no-, 
tice  is,  therefore,  to  be  tested  by  the  rules  of 
special  pleading;  which,  though  technical, 
are  founded  in  good  sense  and  natural  justice, 
and  are  intended  to  put  the  adverse  party  on 
his  guard  as  to  what  the  other  intends  to  rel^ 
upon  in  his  defense.  But  such  a  notice  as  this 
could  not  answer  th^t  purpose.  6.  The  plaint- 
iff's testimony  of  the  payment  for  licenses  to 
use  his  improved  hopper-boy  ought  not  to  have 
been  rejected.  It  ought  to  have  b^n  admitted 
as  circumstantial  evidence  entitled  to  some 
weight. 

Mr.  Hopkinson  and  Mr.  Sergeant,  contra.  1. 
The  admissibility  of  evidence  of  the  use  of  the 
hopper-boy,  anterior  to  the  plaintiff's  alleged  in- 
vention,in  mills  not  specifically  mentioned  in  the 
notice,  (let)ends  upon  the  construction  that  may 
be  ^ven  to  the  6th  section  of  the  act  of  the  21st 
of  February,  1798,  ch.  156,  taken  in  connection 
with  the  notice.  This  section  is  substituted 
for  the  •  6th  section  of  the  act  of  the  10th  of 
April,  1790,  ch.  34.  The  office  of  the  section, 
490*]  *in  each  of  these  acta,  is  twofold:  1st. 
To  state  what  shall  constitute  a  defense.  2d. 
To  state  the  manner  in  which  the  defendant 
may  avail  himself  of  it.  And  whatever  diffi- 
culties may  exist  (if  any  there  be)  in  the  con- 
struction of  the  section,  arise  from  the  com- 
bination of  this  twofold  object.  That  this  was 
the  object  of  the  section  is  perfectly  obvious. 
The  general  issue  would  be  a  denial  of  the  alle- 
gation contemplated  by  the  5th  section  of  the 
act  of  1793,  and  the  4th  of  the  act  of  1790.  If 
the  acts  had  stopped  there,  it  is  manifest  that 
the  defendant  could  have  had  no  defense,  but 
what  was  legally  within  the  scope  of  the  general 
issue.  The  10th  section  would  not  have  availed 
him,  because,  the  limitation  of  time,  and  the 
grounds  for  repealing  a  patent  upon  a  Hcire 
facioAi,  are  totally  different  from  those  which 
ought  to  constitute  a  defense  to  the  action.  The 
patent  may  be  opposed,  in  an  action,  upon  the 
ground  that  the  patentee  is  not  the  original  in- 

1.— Grotius  de  J.  B,  ac  P.  1. 3,  ch.  20,  s.  28. 
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ventor;  but  it  can  be  repealed  only  upon  the 
ground  that  he  is  not  the  true  inventor.  Fraud 
(proof  that  it  was  surreptitiously  obtained)  is 
the  necessary  basis  in  the  one  case,  but  error 
and  mistake  is  equally  available  in  the  other. 
Neither  could  the  defendant  avail  himself  of 
the  provisions  in  the  prior  part  of  the  act.  For, 
these  are  merely  directory,  and  they  terminate 
in  the  provision  made  by  the  5th  section,  which 
would  have  been  conclusive.  The  6th  section 
is,  therefore,  a  proviso  to  the  5th.  The  6th 
section  of  the  act  of  1790,  made  the  patent 
prima,  f(usU  evidence  only,  which  would  have 
opened  the  inquiry  as  to  the  truth  of  the  inven- 
tion. It  appears,  then,  that  the  object  of  the 
proviso  was,  in  the  first  place,  ♦to  settle  [*4:91 
what  should  constitute  a  defense.  These  mat- 
ters would  not  have  been  within  the  scope  of 
the  general  issue,  by  the  rules  of  pleading. 
They  would  have  presented  the  subject  of  a 
special  plea  in  bar.  The  act,  therefore,  at 
the    same  time    provides  that  they  may  be 

fiven  in  evidence  under  the  general  issue, 
he  design,  in  this  respect,  was  to  save  the 
necessity  of  special  pleading  on  the  one  hand, 
and  on  the  other,  to  give  a  reasonable 
notice.  Does  the  law  require  the  evidence 
to  be  set  out?  No.  And  yet,  if  surprise  is  to 
be  fully  guarded  against,  this  ought  certainly 
to  be  stated,  in  order  that  the  plaintiff  may 
prove  that  it  is  false,  or  proceeds  from  corrupt 
witnesses,  &c.  Is  it  then  necessary  that  all  the 
particulars  should  be  given,  the  state,  county, 
township,  town,  street,  square,  number  of  the 
house?  The  law  does  not  require  it.  What 
certainty,  then,  is  required  in  the  notice?  The 
answer  is  obtained  by  ascertaining  the  use  and 
intention  of  the  section,  which  were  to  save  the 
necessity  of  special  pleading.  What,  then,  must 
be  alleged  in  a  special  plea?  Not  tbe  evidence 
or  facts,  but  the  matter  of  defense,  which  may 
be  that  the  plaintiff  was  not  the  true  inventor, 
but  that  the  invention  was  before  his  supposed 
discoveiT.  You  must  state  what  is  the  ground 
and  essence  of  the  defense,  and  nothing  more; 
all  else  is  surplusage,  e.  g.  That  the  plaintiff 
was  not  the  true  mventer  of  the  hopper-boy, 
but  the  same  was  in  use,  prior  to  his  supposed 
discovjBry,  at  tlie  mill  of  A.  Now,  its  being  in 
use  at  the  mill  of  A  is  not  of  the  essence  of  the 
defense,  for  it  is  as  good  if  used  at  the  mill  of 
B;  the  essence  is,  that  it  was  used  before.  The 
defendant,  *then,  would  be  entitled  to  [*492 
lay  the  place  under  a  videUcet,  an(^  of  course 
would  not  be  obliged  to  prove  it,  but  might 
prove  any  other.  It,  then;  the  law  did  not  mean 
to  increase  the  difficulty  of  the  defendant,  the 
same  may  be  done  in  a  notice.  Consider  the 
inconveniences  of  a  contrary  practice.  A  ma- 
chine has  been  used  in  a  foreign  country ;  the 
countiT,  town,  and  place,  may  be  unknown. 
Shall  I,  therefore,  be  deprived  of  the  benefit  of 
my  invention?  Again,  it  is  known,  1  am  bound 
to  give  thirty  days'  notice  before  trial,  and  no 
more.  Cut  bono,  that  I  should  mention  a  town 
or  place  in  England?  The  intention  is,  that  the 
plaintiff  shall  come  prepared  to  prove  where 
his  invention  was  made,  and  not  to  di^rove 
the  defendant's  evidence;  that  he  shall  have 
notice  of  the  kind  of  defense  intended,  in  order 
that  he  may  shape  his  case  accordingly.  If 
notice  is  given  that  the  defendant  will  give  in 
evidence,  that  the  plaintiff's  machine  was  used 
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before  his  supposed  discovery;  tliis  is  notice  of 
special  matter,  tending  to  prove  tliat  it  was  not 
invented  by  him.  The  iaw  does  not  require  a 
statement  or  description  of  the  special  matter, 
but  notice  that  special  matter  will  be  given  in 
evidence,  tending  to  prove  certain  facts.  There 
18  no  reciprocity  in  the  contrary  rule.  The 
declaration  is  general ;  it  does  not  specify  the 
date  of  the  invention,  the  place  of  the  inven- 
tion, nor  the  evidence  or  facts  by  which  the 
originality  and  truth  of  the  invention  are  to  be 
proved.  Yet  these  are  all  extremely  important 
to  the  defendant,  to  enable  him  to  prepare  his 
defense.  As  to  the  breach,  it  is  equally  gen- 
eral ;  it  does  not  state  the  time,  except  as  a  mere 
403*]  matter  of  form,  by  which  *the  plaintiff 
is  not  bound.  It  does  not  state  the  place,  ex- 
cept by  the  very  liberal  description  necessary 
for  the  venue,  but  which  is  not  at  all  binding. 
And,  finally,  the  rule  contended  for  is  imprac- 
ticable, consistently  with  the  purposes  of  jus- 
tice; for  it  may,  without  any  fault  of  the  de- 
fendant, deprive  him  of  the  benefit  of  a  perfectly 
good  defense,  upon  a  mere  requisition  of  form, 
which  he  cannot  possibly  comply  with.  The 
notice  states  the  use  of  the  hopper-boy  at  a 
number  of  mills,  specially  described  by  the 
state,  county,  and  name  of  the  proprietor,  **  and 
at  sundry  other  places  in  the  said  state  of  Penn- 
sylvania, the  state  of  Marvland,  and  elsewhere 
in  the  United  States."  It  is  not  alleged,  nor 
could  it  be,  that  the  defendant  had  the  knowl- 
edge that  would  have  enabled  him  to  extend 
the  specification.  Nor  is  it  alleged  that  he  could 
have  acquired  the  knowledge  by  any  exertion 
he  might  have  made;  on  the  contrary,  the 
course  he  has  taken  is  indicative  of  perfectly 
fair  intention.  The  exception  is,  that  the  de- 
fendant was  permitted  to  give  evidence  that  the 
hopper-boy  "had  been  used  at  sundry  other 
mills  in  Pennsylvania,"  precisely  in  the  words 
of  the  notice.  To  sustain  this  exception,  then, 
the  court  must  decide  that  this  cannot  in  any 
case  be  done.  But  if  it  cannot  be  shown  that 
in  a  single  supposable  case  this  would  work 
injustice,  and  defeat  tlA  law,  it  is  sufficient. 
Now,  it  is  very  clear  that  in  many  cases  this 
may  be  preciselv  the  state  of  the  party's  knowl- 
edge, and  all  he  can  obtain,  and  it  may  be 
precisely  the  state  of  the  evidence.  Suppose 
a  witness  should  know  that  hopper-boys  were 
used  in  sundry  mills,  but  not  their  precise  local 
•494*]  'situation,  name  of  owner,  &c.  Or, 
suppose  he  should  have  seen  a  hopper-boy  that 
bore  the  most  evident  marks  of  having  been 
used  in  a  mill,  or  mills.  The  effect  of  such 
evidence  is  quite  another  question;  its  compe- 
tency and  relevancy  are  for  the  court;  its  credi- 
biUty,  and  the  inferences  of  fact  that  are  to  be 
made  from  it,  are  for  the  jury.  The  same  sup- 
position would  apply  to  its  having  been  de- 
scribed in  a  public  work.  Is  it  necessary  to 
give  the  title  of  the  book,  name  of  the  author, 
and  numbfler  of  the  edition?  This  may  be  im- 
practicable. The  defendant  may  have  a  witness 
who  has  seen  the  thing  in  use  in  a  foreign  coun- 
try, and  not  be  able  to  give  a  single  particular; 
or  who  has  seen  it  described  in  a  foreign  work, 
of  which  he  can  rive  no  further  account.  Such 
evidence,  if  credited,  would  be  entirely  con- 
clusive; and  yet  he  could  have  no  benefit  of  it, 
because  he  had  not  done  what  was  impossible. 
But  even  if  the  witness  knows  all  these  particu- 
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lars,  the  defendant  has  no  means  of  compelling 
him  to  disclose  them  before  the  trial.  The  rules 
of  pleading  aim  to  establish  a  convenient  cer- 
tainty on  the  record,  by  giving  the  party  notice 
of  what  is  alleged,  and  furnishing  eviaence  of 
what  has  been  decided.  In  many  instances, 
they  fall  short  of  this,  their  avowed  design ;  in 
none  do  they  go  beyond  it.  For  the  purpose 
of  preventing  surprise,  they  are  wholly  inef- 
fectual; they  give  no  notice  of  particular  facts, 
of  evidence,  of  witnesses.  The  corrective  of 
the  evil,  if  evil  there  be,  is  to  be  found  in  the 
exercise  of  the  general  superintending  authority 
of  the  court,  applied  to  cases  where  there  may 
really  be  surprise  or  fraud.  So  in  this  case,  if 
there  really  had  been  surprise  *(fraud  is  [*495 
out  of  the  question),  the  court  had  the  power 
to  grant  a  new  trial.  This  power  is  an  amply 
sufficient  corrective ;  and  its  existence  affords  a 
decisive  answer  to  the  argument  drawn  from 
the  possible  injustice  that  may  be  done.  2.  The 
exception  to  the  refusal  to  admit  evidence  of 
the  payment  for  the  use  of  licenses  will  be 
easily  aisposed  of.  The  fact  to  be  established 
on  the  one  side,  and  disproved  on  the  other, 
was,  that  the  hopper-boy  was  in  use  before  the 
alleged  invention  or  discovery  of  Evans.  The 
evidence  offered  had  no  bearing  whatever  upon 
the  question  of  fact.  If  believed,  it  went  no 
further  than  to  show  that  those  who  had  paid 
thought  it  best  to  pay;  a  decision  that  might  be 
equally  prudent,  whether  the  fact  was,  or  was 
not,  as  alleged.  Such  testimony  would  be  more 
objectionable  than  the  opinion  of  the  witness; 
for  it  would  be  only  presumptive  proof  of 
opinion,  without  the  possibility  of  examining 
its  grounds.  As  opinion,  it  would  be  inadmis- 
sible; as  eyidence  of  opinion,  it  would  be  still 
more  objectionable.  8.  The  plaintiff's  patent 
can  only  be  considered  in  one  of  three  points  of 
view.  Ist.  As  a  patent  for  the  improvement 
in  the  art  of  manufacturing  flour;  that  is,  for 
the  combination.  2d.  As  a  patent  for  the  com- 
bination, and  also  for  the  several  machines;  that 
is,  a  joint  and  several  patent.  3d.  As  a  patent 
simply  for  the  several  machines.  It  is  very 
clear  that  the  patent  itself  is  for  the  combina- 
tion only ;  though  it  is  equally  clear  that  by 
the  terms  of  the  law  he  might  have  obtained  a 
patent  for  the  whole,  and  also  for  the  several 
parts.  That  this  is  the  necessary  construction 
*of  the  patent,  is  plain  from  the  patent  [♦496 
itself,  taken  in  connection  with  the  act  of  the 
21st  of  January,  1808,  ch.  117.  The  act  author- 
izes a  patent  to  be  issued  for  his  improvements 
in  the  art  of  manufacturing  flour,  and  in  the 
several  machines,  &c.  The  matters  are  plainly 
different.  They  are  the  subject  of  distinct 
patents,  to  be  obtained  in  the  **  manner  and 
form"  prescribed  by  the  act  of  1798,  ch.  156. 
The  object  of  the  special  act  was  to  put  Evans 
upon  the  same  footing  as  if  his  former  patent 
had  not  been  issued ;  out  it  did  not  mean  to  dis- 
pense with  any  of  the  requisites  of  the  general 
law.  With  the  general  requisite  (that  he  was 
inventor)  it  could  not  dispense;  the  constitution 
did  not  permit  it.  By  the  general  law,  improve- 
ment in  an  art,  and  improvement  in  a  machine, 
are  distinct  patentable  objects.  This  patent  is 
only  for  the  improvement  in  the  art  of  manu- 
facturing flour,  and  the  recital  of  the  special 
act,  and  the  words  ''which"  and  "said "do 
not  at  all  help  it.     It  is  true,  it  is  an  improve- 
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ment  operated  by  means  of  the  machines,  but 
not  exclusively.  The  result  may  be  secured, 
without  securing  the  means.  This  patent  was 
granted  to  the  plaintiff;  was  receivea  by  him; 
and  must  be  presumed  to  be  according  to  his 
application  and  his  oath.  The  oath  is,  that  he 
is  the  true  inventor  of  the  ''improvements 
above  specified;"  which  term  is  applied  in  the 
specification,  as  in  the  patent,  only  to  the  art. 
But  it  is  said  the  specification  is  a  part  of  the 
patent,  and  limits  or  enlarges  it,  as  tfie  case 
may  be.  Mr.  Justice  Story,  in  the  case  which 
has  been  cited,  only  says,  that  the  specification 
497*]  *may  control  the  generality  of  the 
patent. '  But  the  specification  in  the  case  now 
before  the  court  does  not  claim  the  machines. 
If  the  patent  was  for  a  combination,  the  plaint- 
iff's action  was  gone;  he  could  not  maintain  it 
against  a  person  using  one  of  the  machines.  If 
the  patent  was  for  the  combination,  and  also 
for  the  several  machines,  that  is,  a  joint  and 
several  patent,  then  the  patentee  might  proceed 
upon  it  as  the  one  or  the  other,  according  to 
the  nature  of  the  alleged  invasion.  If  he  pro- 
ceeded upon  it  for  a  breach  of  the  right  to  the 
combination,  he  must  show  the  originality  of 
invention,  and  might  be  defeated  by  opposite 
proof.  If  for  a  breach  of  the  right  to  any  one 
of  the  machines,  he  might  be  defeated  by  show- 
ing that  he  was  not  the  original  inventor  of  the 
machine.  So.  if  it  be  considered  a  several  patent ; 
that  is,  as  if  he  had  five  distinct  patents.  But,  in 
no  conceivable  case  can  he  stand  upon  any  but 
one  of  these  three  grounds,  nor  claim  to  have 
the  benefit  of  a  larger,  or  even  of  a  different 
patent.  4.  From  this  analysis,  which  is  neces- 
sary to  prevent  confusion,  wc  come  to  inquire 
into  the  nature  of  the  case  presented  to  the  court 
for  decision,  and  to  which  the  charge  was  to  be 
applied ;  premising,  1st.  That  no  exception  can 
be  taken  to  what  the  court  did  not  give  in  charge 
to  the  jury;  and,  2d.  That  no  exception  can 
be  taken  to  an  opinion,  however  erroneous,  that 
had  no  bearing  upon  the  issue  to  be  decided  by 
the  jury.  It  is  apparent  from  the  record  that 
the  action  of  the  plaintiff  was  founded  upon 
498*]  the  alleged  *use,  by  the  defendant,  of  a 
machine  called  a  hopper-boy,  of  which  tlie 
plaintiff  claimed  to  be  the  inventor;  that  the 
evidence  on  l)oth  sides  applied  to  this  allega- 
tion, and  to  this  alone;  the  plaintiff  claiming 
to  be  the  inventor,  and  the  defendant  denying 
it.  The  charge  of  the  court  noticed  the  several 
arguments  that  had  been  used  at  the  bar,  and 
examined  the  general  question  as  to  the  charac- 
ter of  the  patent;  upon  which,  however,  as  it 
had  not  been  discussed,  no  opinion  was  given. 
This  is  clear;  for  if  an  opinion  had  been  ex- 
pressed, it  must  have  l)een  that  the  action  was 
not  maintainable.  Nothing  short  of  that  would 
have  been  material.  But  the  court  left  the  case 
to  the  jury,  as  of  an  action  that  was  maintain- 
able, and  instructed  Uiem  as  to  the  principles 
by  which  it  was  to  be  decided;  which  negatives 
the  conclusion  of  any  opinion  having  been 
given,  that  the  action  was  not  maintainable.  If 
the  defendant  had  required  the  court  to  charge 
that  the  action  was  not  maintainable,  and  they 
had  charged  that  it  was,  or  declined  to  charge 
at  all,  he  would  have  had  ground  of  exception. 
But  the  plaintiff  cannot  complain,  because  he 
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has  what  is  equivalent  to  a  decision. in  his  favor. 
5.  The  statute  of  James  (21  Jac.  I.,  c.  8),  A.  D. 
1628,  confined  monopolies  to  the  first  and  true 
inventors  of  manufactures  not  known  or  used 
before.  One  hundred  and  seventy  years  had 
elapsed  when  our  act  passed;  commerce  and 
the  arts  had  made  such  advances,  such  facilities 
had  been  created  for  the  diffusion  of  knowledge, 
that  everything  known  by  use,  or  described  in 
books,  might  be  considered  as  common  prop- 
erty. It  would  have  been  strange  to  adopt  a 
different  ♦principle.  The  act  of  Con-  [*499 
^ress  does  not.  It  is  a  mistake  to  suppose  there 
IS  in  this  respect  any  difference  between  the  act 
of  Congress  and  the  act  of  Parliament.  One 
says  "  useful "  inventions,  the  other  "  new  and 
useful;"  but  both  have  the  expressions  "not 
used  or  known  before."  A  patent  can  only  be 
upon  an  alle^tion  that  the  applicant  ha^  in- 
vented sometmng  new  and  useful.  Its  novelty 
may  certainly  l^  questioned;  perhaps  its  use- 
fulness. But  where  the  defense  is,  that  the 
thing  was  known  or  used  before,  is  it  necessary 
to  prove  the  usefulness  of  the  thing  so  known 
or  used?  The  act  does  not  require  it;  nor  is 
there  an^  good  reason  why  the  patentee  should 
be  permitted  to  controvert  it. 

Mr.  Harper,  in  reply,  insisted,  1.  That  the 
court  below  had  erred  in  admitting  testimony  of 
the  use  of  the  plaintiff's  machine  in  mills  not 
specified  in  the  notice.  The  statute  was  not 
framed  with  a  view  to  the  benefit  of  the  de- 
fendant alone.  The  notice  to  be  j^iven  is  not 
that  vague,  indistinct,  general  notice,  which  is 
set  up  on  the  other  side.  It  must  be  an  ef- 
fectual, useful  notice;  such  a  notice  as  may 
put  the  patentee  on  his  guard,  and  enable  him 
to  see  what  are  the  precise  grounds  of  defense. 
It  must  be  more  specific  than  a  mere  transcript 
of  the  particular  class  of  grounds  of  defense, 
such  as  suppression  of  parts,  redundancy,  &c. 
The  circumstances  of  the  time,  the  place  when 
and  where  used,  and  by  what  persons,  are  es- 
sentially necessary  in  order  to  enable  the 
patentee  to  meet  the  defense.  The  burden 
of  proof  is,  in  effect j^thrown  upon  the  pat- 
entee; and  the  law  *intended  that  he  [*oOO 
should  meet  it  fairly.  Such  a  notice  as  that 
given  in  this  case  would  not  be  good,  if  put 
into  the  form  of  a  special  plea.  The  degree 
of  certainty  required  in  a  plea,  in  the  state- 
ment of  the  time  and  place  when  and  where 
material  facts  have  happened,  is  one  of  the 
most  difficult  questions  of  the  law;  but  these 
circumstances  must  always  be  laid,  and  must 
be  proved  as  laid,  whenever  it  is  essential  to 
enable  the  other  party  to  maintain  his  case. 
There  is  a  distinction  between  the  matter  of 
defense  and  the  evidence  by  which  it  is  to 
be  maintained.  A  notice  of  the  particulars 
of  the  evidence  is  not  required,  but  of  the 
time  and  place  where  the  former  use  of  tlie 
machine  in  question  occurred.  Nor  is  this 
unreasonable;  for  it  is  highly  improbable  that 
anybody  would  be  able  to  testify  as  to  the 
minute  particulars  of  an  invention,  without 
being  able  to  remember  in  what  work  he  had 
seen  it  described,  or  to  state  in  what  place 
and  at  what  time  he  had  seen  it  used.  2. 
The  special  act  for  the  plaintiff's  relief  is  a 
distinct,  substantive,  independent  grant,  de- 
claring the  plaintiff  to  be  tlie  original  inventor, 
and  as  such,  entitled  to  a  patent.    It  contains 
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no  reference  to  the  general  patent  law,  nor 
does  it  reserve  any  right  in  others  to  contest 
the  originality  of  his  invention.  The  de- 
fendant, therefore,  cannot  say  that  the  plaint- 
iff is  not  the  inventor,  though  he  may  deny  that 
he  has  violated  the  plaintiff's  rights  as  invent- 
or. Congress  is  not  confined  by  the  constitu-- 
tion  to  any  particular  mode  of  determining  the 
fact  who  are  inventors  or  authors.  It  is  true,  a 
patent  or  copyright  can  only  be  granted  to  an 
inventor  or  author;  but  the  originality  of  the 
COl*]  invention  *or  authorship  may  be  de- 
termined by  Congress  itself,  upon  such  testi- 
mony as  it  deems  suf9cient;  or  by  an  ad- 
ministrative act.  by  the  decision  of  some  board 
or  executive  officer;  or  lastly,  by  a  judicial  in- 
vestigation, according  as  the  legislative  will 
may  prescribe  either  of  these  several  modes. 
The  act  of  Parliament,  15  Qeo.  Ill,  for  the  re- 
lief of  Watt  &  Boulton,  the  inventors  of  the 
improved  steam-engine,  and  extending  the  term 
of  their  patent  for  twenty-five  years,  contained 
an  express  provision  that  every  objection  in 
law  competent  against  the  patent  should  be 
competent  against  the  act,  "  to  all  intents  and 
purposes,  except  so  far  as  relates  to  the  term 
thereby  granted."*  The  act  of  Congress  for 
the  relief  of  Oliver  Evans  contains  no  such 
provision.  The  conclusion,  therefore,  is,  that 
the  legislature  meant  to  quiet  him  in  his  claim, 
after  he  had  so  long  enjoyed  it,  and  in  con- 
sideration of  his  peculiar  merits,  and  of  his 
former  patent  having  been  vacated  for  in- 
formality. 3.  The  court  below  instructed  the 
jury  that  the  patent  was  not  for  any  one  ma- 
chine, but  for  the  combined  effect  of  the 
whole;  though  they  concluded  by  leaving  it 
upon  the  prior  use,  still  the  intimation  that  the 
action  could  not  be  maintained,  even  though 
the  prior  use  was  not  proved,  did  not  leave  the 
fact  to  the  jurjr  free  from  bias.  Though  not  a 
positive  direction  to  the  jury  to  find  for  the  de- 
fendant, it  had  the  effect  of  a  nonsuit.  The 
wishes  of  the  grantee,  and  the  intention  of  the 
srantor,  both  extended  as  well  to  a  patent  for 
o02*]  the  several  machines  *as  to  a  patent 
for  the  combined  effect  of  the  whole.  The 
word  "  improvement,"  though  in  the  singular 
number,  extends  not  only  to  the  plaintiff's  im- 
provement in  the  art  of  manufacturing  flour, 
but  to  his  improvement  in  the  several  machines 
by  means  of  which  the  operations  of  the  art 
are  conducted.  This  was  a  patent  for  an  im- 
provemeht  on  the  particular  machine  in  ques- 
tion, and  not  for  its  original  invention.  In 
this  respect  it  is  like  that  of  Watt  &  Boulton 
for  their  improvement  on  the  steam-engine.  4. 
The  prior  use,  which  is  to  defeat  a  patent, 
ought  to  be  a  public  use.  The  defense  here  set 
up,  under  the  6th  section  of  the  patent  law  of 
1798,  ch.  156,  was,  that  the  patentee  was  not 
the  original  discoverer,  and  that  tlie  thing  had 
been  in  use,  &c.  But  how  else  could  it  be 
shown  that  he  was  not  the  discoverer,  but  l|y 
showing  that  it  had  before  been  in  public  use? 
A  mere  secret  furtive  use  would  not  disprove 
the  fact  of  his  being  the  original  discoverer. 
If  this  were  so,  then  the  art  of  printing  and 
gun-powder  were  not  invented  in  Europe,  be- 
cause they  had  been  before  used  in  a  se- 
questered corner  of  the  globe,  like  China.   But 
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there  is  a  distinction  between  a  first  discovery 
and  an  original  discovery.  The  art  of  printing 
was  originally  discovered  in  G^ermany,  though 
it  was  first  invented  in  China.  So  the  plaintiff 
would  not  cease  to  be  the  original  inventor  of 
the  hopper-boy,  even  if  it  had  been  proved  that 
another  similar  machine  had  been  before  pri- 
vately used  in  a  single  mill.  It  ought,  there- 
fore, to  have  been  left  to  the  jury  to  find  for 
the  plaintiff,  if  they  believed  that  the  use  was 
a  secrel  use. 


♦Marshall,  Ch.  J. ,  delivered  the  [*603 
opinion  of  the  court : 

In  this  case  exceptions  were  taken  in  the 
Circuit  Court,  by  the  counsel  for  the  plaintiff 
in  error. 

1st.  To  the  opinion  of  the  court,  in  admit- 
ting testimony  onered  by  the  defendant  in  that 
court. 

2d.  To  its  opinion  in  rejecting  testimony  of- 
fered bv  the  plaintiff  in  that  court. 

3d.  To  the  charge  delivered  by  the  judge  to 
the  jury. 

Under  the  6th  section  of  the  act  for  the  pro- 
motion of  useful  arts,  and  to  repeal  the  act 
heretofore  made  for  that  pilrpose,  the  de- 
fendant pleaded  the  general  issue,  and  gave 
notice  that  he  would  prove  at  the  trial,  that 
the  improved  hopper-bo^,  for  the  use  of  which, 
without  license,  this  suit  was  instituted,  had 
been  used  previous  to  the  alleged  invention  of 
the  said  Evans,  in  several  places  (which  were 
specified  in  the  notice),  or  in  some  of  them, 
*'and  also  at  sundry  other  places  in  Pennsyl- 
vania, Maryland,  and  elsewhere  in  the  United 
States."  Having  siven  evidence  as  to  some  of 
the  places  specified  in  the  notice,  the  defendant 
offered  evidence  as  to  some  other  places  not 
specified.  This  evidence  was  objected  to  by  the 
plaintiff,  but  admitted  by  the  court;  to  which 
admission  the  plaintiff's  counsel  excepted. 

The  6th  section  of  the  act  appears  to  be 
drawn  on  the  idea  that  the  defendant  would 
not  be  at  liberty  to  contest  the  validity  of  the 
patent  on  the  general  issue.  It  therefore  in- 
tends to  relieve  the  defendant  from  the  difii- 
culties  of  pleading,  when  it  allows  him  to  give 
in  'evidence  matter  which  does  not  r*504 
affect  the  patent.  But  the  notice  is  directed 
for  the  security  of  the  plaintiff,  and  to  protect 
him  against  that  surprise  to  which  he  might  be 
exposed,  from  an  unfair  use  of  this  privilege. 
Reasoning  merelv  on  the  words  directing  this 
notice,  it  might  be  difficult  to  define,  with  ab- 
solute precision,  what  it  ought  to  include,  and 
what  it  might  omit.  There  are,  however,  cir- 
cumstances in  the  act  which  may  have  some  in- 
fluence on  this  point.  It  has  been  already  ob- 
served, that  the  notice  is  substituted  for  a 
special  plea;  it  is  further  to  be  observed,  that  it 
is  a  substitute  to  which  the  defendant  is  not 
obliged  to  resort.  The  notice  is  to  be  given 
only  when  it  is  intended  to  offer  the  special 
matter  in  evidence  on  the  general  issue.  The 
defendant  is  not  obliged  to  pursue  this  course. 
He  may  still  plead  specially,  and  then  the  plea 
is  the  only  notice  which  the  plaintiff  can  claim. 
If,  then,  the  defendant  may  give  in  evidence 
on  a  special  plea  the  prior  use  of  the  machine 
at  places  not  specified  in  his  plea,  it  would 
seem  to  follow  that  he  may  give  in  evidence  its 
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use  at  places  not  specified  in  his  notice.  It  is 
not  believed  that  a  plea  would  be  defective 
which  did  not  state  the  mills  in  which  the  ma- 
chinery alleged  to  be  previously  used  was  placed. 

But  there  is  still  another  view  of  this  subject 
which  deserves  to  be  considered.  The  section 
which  directs  this  notice,  also  directs  that  if 
the  special  matter  stated  in  the  section  be 
provea,  ''judgment  shall  be  rendered  for  the 
defendant,  with  costs,  and  the  patent  shall  be 
declared  void."  The  notice  might  be  intended 
not  only  for  the  information  of  the  plaintiff, 
505*]  *but  for  the  purpose  of  spreading  on 
the  record  the  cause  for  which  the  patent 
was  avoided.  This  object  is  accomplished  by  a 
notice  which  specifies  the  particular  matter  to 
be  proved.  Tne  ordinary  powers  of  the  court 
are  sufficient  to  prevent,  and  will,  undoubtedly, 
be  so  exercised,  as  to  prevent  the  patentee  from 
being  injured  by  the  surprise. 

This  testimony  having  been  admitted,  the 
plaintiff  offered  to  prove  that  the  persons,  of 
whose  prior  use  of  the  improved  hopper-bov  the 
defendant  had  given  testimony,  had  paid  the 
plaintiff  for  licenses  to  use  his  improved  hop- 
per-boy in  their  mills  since  his  patent.  Tms 
testimony  was  rejected  by  the  court,  on  the 
motion  of  the  defendant,  and  to  this  opinion  of 
the  court',  also,  the  plaintiff  excepted. 

The  testimony  offered  bv  the  plaintiff  was 
entitled  to  verv  little  weight,  but  ought  not  to 
have  been  absolutely  rejected.  Connected  with 
other  testimony,  ana  under  some  circumstances, 
even  the  opinion  of  a  party  may  be  worth  some- 
thing. It  is,  therefore,  in  such  a  case  as  this, 
deemed  more  safe  to  permit  it  to  go  to  the  jury, 
subject,  as  all  testimony  is,  to  the  animadver- 
sion of  the  court,  than  entirely  to  exclude  it. 

We  come  next  to  consider  the  charge  deliver- 
ed to  the  jury. 

The  errors  alleged  in  this  charge  may  be 
considered  under  two  heads : 

1st.  In  construing  the  patent  to  be  solely  for 
the  general  result  produced  by  the  combination 
of  all  the  machinery,  and  not  for  the  several 
improved  machines,  as  well  as  for  the  general 
result. 

2d.  That  the  jury  must  find  for  the  defend- 
506*]  ant,  if  they  *should  be  of  opinion  that 
the  hopper-boy  was  in  use  prior  to  the  invention 
of  the  improvement  thereon  by  Oliver  Evans. 

The  construction  of  the  patent  must  certainly 
depend  on  the  words  of  the  instrument.  But 
where,  as  in  this  case,  the  words  are  ambiguous, 
there  may  be  circumstances  which  ought  to 
have  great  influence  in  expounding  them.  The 
intention  of  the  parties,  if  that  intention  can  be 
collected  from  sources  which  the  principles  of 
law  permit  us  to  explore,  are  entitled  to  great 
consideration.  But  before  we  proceed  to  this 
investigation,  it'  may  not  be  improper  to  notice 
the  extent  of  the  authority  under  which  this 
grant  was  issued. 

The  authority  of  the  executive  to  make  this 
grant  is  derived  from  the  general  patent  law, 
and  from  the  act  for  the  relief  of  Oliver  Evans. 
On  the  general  patent  law  alone,  a  doubt  might 
well  arise,  whether  improvementa  on  different 
machines  could  regularly  be  comprehended  in 
the  same  patent  so  as  to  give  a  right  to  the 
exclusive  use  of  the  several  machines  separately, 
as  well  as  a  right  to  the  exclusive  use  of  those 
machines  in  combination.  And  if  such  a  patent 
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would  be  irregular,  it  would  certainly  fUmish 
an  argument  oi  no  inconsiderable  weight  against 
the  constraction.  But  the  "  act  for  the  relief 
of  Oliver  Evans"  entirely  removes  this  doubt. 
That  act  authorizes  the  Secretary  of  State  to 
issue  a  patent,  granting  to  the  said  Oliver 
■Evans  the  full  and  exclusive  right,  in  his  in- 
vention, discovery,  and  improvements  in  the 
art  of  manufactunng  flour,  and  in  the  several 
machines  *which  he  has  invented,  dis-  [*507 
covered,  improved,  and  applied  to  that  purpose. 

Of  the  authority,  then,  to  make  this  patent 
co-extensive  with  the  construction  for  which 
the  plaintiff's  counsel  contends,  there  can  be  no 
doubt. 

The  next  object  of  inquiry  is,  tlie  intention' 
of  the  parties,  so  far  as  it  may  be  collected 
from  sources  to  which  it  is  allowable  to  resort. 

The  parties  are  the  government,  acting  by  its 
agents,  and  Oliver  Evans. 

The  intention  of  the  government  may  be 
collected  from  the  "act  for  the  relief  of  Oliver 
Evans."  That  act  not  only  confers  the  authority 
to  issue  the  grant,  but  expresses  the  intention 
of  the  legislature  respecting  its  extent.  It  may 
fairly  be  inferred  from  it,  that  the  legislature 
intended  the  patent  to  include  both  the  general 
result  and  the  particular  improved  machines, 
if  such  should  be  the  wish  of  the  applicant. 
That  the  executive  officer  intended  to  make  the 
patent  co-extensive  with  the  application  of 
Olivar  Evans,  and  with  the  special  act,  is  to  be 
inferred  from  the  reference  to  both  in  the 
patent  itself.  If,  therefore,  it  shall  be  satis- 
factorily shown  from  his  application  to  have 
been  the  intention  of  Oliver  Evans  to  obtain  a 
patent  including  both  objects,  that  must  be 
presumed  to  have  been  also  the  intention  of  the 
grantor. 

The  flrst  evidence  of  the  intention  of  Oliver 
Evans  is  furnished  by  the  act  for  his  relief. 
The  |air  presumption  is,  that  it  conforms  to 
his  wishes;  at  least,  that  it  does  not  transcend 
them. 

The  second,  is  his  petition  to  the  Secretary 
of  State,  *which  speaJEs  of  his  having  [*50^ 
discovered  certain  useful  improvements,  and 
prays  a  patent  for  them,  *'  agreeable  to  the  act 
of  Confess,  entitled,  'An  act  for  the  relief  of 
Oliver  Evans'."  This  application  is  for  a  patent 
co-extensive  with  the  act. 

This  intention  is  further  manifested  by  his 
specification.  It  is  not  to  be  denied  that  a  part 
of  this  specification  would  indicate  an  inten- 
tion to  consider  the  combined  operation  of  all 
his  machinery  as  a  single  improvement,  for 
which  he  solicited  a  patent.  But  the  whole 
taken  together,  will  not  admit  of  this  exposi- 
tion. The  several  machines  are  described  with 
that  distinctness  which  would  be  used  by  a 
person  intending  to  obtain  a  patent  for  each. 
in  his  number  4,  which  contains  the  specifica- 
tion of  the  drill,  he  asserts  his  claim,  in  terms, 
tf)  the  principles,  and  to  all  the  machines  he  had 
specified,  and  adds,  "they  may  all  be  united 
and  combined  in  one  fiour-mill,  to  produce  my 
improvement  in  the  art  of  manufacturing  flour 
complete,  or  they  may  be  used  separately  for 
any  of  the  purposes  specified  and  allotted  to 
them,  or  to  produce  my  improvement  in  part, 
according  to  the  circumstances  of  the  case. " 

Being  entitled  by  law  to  a  patent  for  all  and 
each  of  his  discoveries;  considering  himself,  as 
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he  avers  in  his  specification  and  affirmation,  as 
the  inventor  of  each  of  these  improvements; 
understanding,  as  he  declares  he  did,  that  they 
might  be  used  together  so  as  to  produce  hia 
improvement  complete,  or  separately,  so  as  to 
produce  it  in  part;  nothing  can  be  more  im- 
probable than  that  Oliver  Evans  intended  to 
obtain  a  patent  solely  for  their  combined  opera- 
509*]  tion.  His  affirmation,  *  which  is  annexed 
to  his  specification,  confirms  this  reasoning, 
To  the  declaration  that  he  is  the  inventor  of 
Uiese  improvements,  he  adds,  ''for  which  he 
solicits  a  patent." 

With  this  conviction  of  the  intention  with 
which  it  was  framed,  the  instrument  is  to  be 
examined. 

The  patent  begins  with  a  recital,  that  Oliver 
Evans  had  alleged  himself  to  be  the  inventor  of 
a  new  and  useful  improvement  in  the  art  of 
manufacturing  flour,  &c.,  b^  the  means  of 
several  machines,  for  a  description  of  which 
reference  is  made  to  his  specifications. 

It  will  not  be  denied  that  if,  the  allegation  of 
Oliver  Evans  was  necessarily  to  be  understood 
as  conforming  to  this  recital,  if  our  knowledge 
of  it  was  to  be  derived  entirely  from  this  source, 
the  fair  construction  would  be,  that  his  appli- 
cation was  singly  for  the  exclusive  right  to  that 
improvement  which  was  produced  by  the  com- 
bined operation  of  his  machinery.  But  in  con- 
structing these  terms,  the  court  is  not  confined 
to  their  most  obvious  import.  The  allegation 
made  by  Oliver  Evans,  and  here  intended  to  be 
recited,  is  in  his  petition  to  the  Secretary  of 
State.  That  petition  is  embodied  in,  and  be- 
comes a  part  of  the  patent.  It  explains  itself, 
and  controls  the  words  of  reference  to  it.  His 
allegation  is  not  '*  that  he  has  invented  a  new 
and  useful  improvement,"  but  that  he  has  dis- 
covered certain  useful  improvements.  The 
words  used  by  the  department  of  state  in  recit- 
ing this  allegation,  must  then  be  expounded  by 
the  allegation  itself,  which  is  made  a  part  of 
the  patent. 

The  recital  proceeds,  "  which  improvement 
has  not  been  known,"  &c.  These  words  refer 
510*]  clearly  to  *the  improvement  first  men- 
tioned and  alleged  in  the  petition  of  Oliver 
Evans,  and  are  of  course  to  be  controlled  in  like 
manner  with  the  antecedent  words,  "  by  that 
petition."  This  part  of  the  recital  is  concluded 
by  adding,  that  Oliver  Evans  has  affirmed,  that 
he  does  verily  believe  himself  to  be  the  true 
inventor  or  discoverer  of  the  said  improvement. 

But  the  affirmation  of  Oliver  Evans,  like  his 
petition,  is  embodied  in  the  grant,  and  must, 
of  course,  expound  the  recital  of  it.  That  af- 
firmation is,  that  he  does  verily  believe  himself 
to  be  the  true  and  ori^nal  inventor  of  the  im- 
provements contained  in  his  specification. 

In  every  instance,  then,  in  which  the  word 
improvement  is  used  in  the  singular  number 
throughout  the  part  of  the  recital  of  this  patent, 
it  is  tised  in  reference  to  a  paper  contained  in 
the  body  of  the  patent,  which  corrects  the  term, 
and  shows  it  to  be  inaccurate. 

The  patent,  still  by  way  of  recital,  proceeds 
to  add,  "  and  agreeably  to  the  act  of  Congress, 
entitled  'an  act  for  the  relief  of  Oliver  Evans,' 
which  authorizes  the  Secretary  of  State  to  secure 
to  him,  by  patent,  the  exclusive  right  to  the  use 
of*  such  improvement  in  the  art  of  manufactur- 
ing flour  and  meal,  and  in  the  several  machines 
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which  he  has  discovered,  improved,  and  ap- 
plied to  that  purpose;  he  has  paid  into  the 
treasury,  4&c.,  and  presented  a  petition  to  the 
Secretary  of  State,  signifying  a  desire  of  obtain- 
ing an  exclusive  property  in  the  said  improve- 
ment, and  praying  that  a  patent  may  be  granted 
for  that  purpose. 

*To  what  do  the  words  "said  im-  [*511 
provement"  relate?  The  answer  which  has  been 
given  at  the  bar  is  entirely  correct.  To  the  im- 
provement mentioned  in  the  statute  and  in  the 
petition,  to  both  of  which  direct  reference  is 
made.  But  in  the  statute,  and  in  the  petition, 
the  word  used  is  "improvements,"  in  the  plu- 
ral. The  patent,  therefore,  obviously  affixed 
to  the  word  improvement,  in  the  singular,  the 
same  sense  in  which  the  plural  is  employed,  both 
in  the  statute  and  in  the  petition.  We  are  com- 
pelled from  the  whole  context  so  to  construe 
the  word  in  every  place  in  which  it  is  used  in 
the  recital,  because  it  is  constantly  employed 
with  express  reference  to  the  act  of  Congress, 
or  to  some  document  embodied  in  the  patent, 
in  each  of  which  the  plural  is  used. 

When,  then,  the  words  "said  improvement" 
are  used  as  a  term  of  grant,  they  refer  to  the 
words  of  the  recital,  which  have  been  already 
noticed,  and  must  be  construed  in  the  same 
sense.  This  construction  is  rendered  the  more 
necessary  by  the  subsequent  words,  which  re- 
fer for  a  description  of  the  improvement  to  the 
schedule.  It  also  derives  some  weight  from 
the  words  "according  to  law,"  which  are  an- 
nexed to  the  words  oi  grant.  These  words  can 
refer  only  to  the  general  patent  law,  and  to  the 
"  act  for  the  relief  of  Oliver  Evans."  These 
acts,  taken  together,  seem  to  require  that  the 
patent  should  conform  to  the  specification,  af- 
firmation, and  petition  of  the  applicant. 

It  would  seem  as  if  the  claim  of  Oliver  Evans 
was  rested  at  the  Circuit  Court,  on  the  prin- 
ciple that  a  grant  for  an  improvement,  by  the 
combined  operation  *of  all  the  inachin-  r*o  1 2 
ery,  necessarily  included  a  right  to  the  distinct 
operation  of  each  part,  Inasmuch  as  the  whole 
comprehends  all  its  parts.  After  very  properly 
rejecting  this  idea,  the  judge  appears  to  have 
considered  the  department  of  state,  and  the 
patentee,  as  having  proceeded  upon  it  in  mak- 
ing out  this  patent.  He  supposed  the  intention 
to  be,  to  convey  the  exclusive  right  in  the  parta 
as  well  as  in  the  whole,  by  a  grant  of  the  whole ; 
but  as  the  means  used  are  in  law  incompetent 
to  produce  the  effect,  he  construed  the  grant 
according  to  his  opinion  of  its  legal  operation. 

There  is  great  reason  in  this  view  of  the  case, 
and  this  court  has  not  discarded  it  without  hesi- 
tation. But  as  the  grant,  with  the  various  doc- 
uments which  form  a  part  of  it,  would  be  con- 
tradictory to  itself;  as  these  apparent  contra- 
dictions are  all  reconciled  by  considering  the 
word  "improvement"  to  be  in  the  plural  in- 
stead of  the  singular  number;  as  it  is  apparent 
that  this  construction  gives  to  the  grant  its  full 
effect,  and  that  the  opposite  construction  would 
essentially  defeat  it,  this  court  has,  after  much 
consideration  and  doubt,  determined  to  adopt 
it  as  the  sound  exi)osition  of  the  instrument. 

The  second  error  alleged  in  the  charge,  is  in 
directing  the  jury  to  find  for  the  defendant,  if 
they  should  be  of  opinion  that  the  hopper-boy 
was  in  use  prior  to  the  improvement  alleged  to 
be  made  thereon  by  Oliver  Evans. 
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This  part  of  the  charge  seems  to  be  founded 
on  the  opinion  that  if  the  patent  is  to  be  con- 
sidered as  a  grant  of  the  exclusive  use  of  dis- 
^13*]  tinct  improvements  *it  is  a  grant  for  the 
hopper-boy  itself,  and  not  for  an  improvement 
on  the  hopper-boy. 

The  counsel  for  the  plaintiff  contends,  that 
this  part  of  the  charge  is  erroneous,  because, 
by  the  "act  for  the  relief  of  Oliver  Evans," 
Congress  litis  itself  decided  that  he  is  the  in- 
ventor of  the  machines  for  which  he  solicited 
a  patent,  and  has  not  left  that  point  open  to  ju- 
dicial inquiry. 

This  court  is  not  of  that  opinion.  Without 
inquiring  whether  Congress,  in  the  exercise  of 
its  power  "  secure  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  re- 
spective writings  and  discoveries,"  may  decide 
the  fact  that  an  individual  is  an  author  or  in- 
ventor, the  court  can  never  presume  Congress 
to  have  decided  that  question  in  a  general  act, 
the  words  of  which  do  not  render  such  a  con- 
struction unavoidable.  The  words  of  this  act 
do  not  require  this  construction.  They  do  not 
grant  to  Oliver  Evans  the  exclusive  right  to  use 
certain  specified  machines;  but  the  exclusive 
right  to  use  his  invention,  disco verv,  and  im- 
provements ;  leaving  the  question  of  invention 
and  improvement  open  to  investigation,  under 
the  general  patent  law. 

The  plaintiff  has  also  contended,  that  it  is 
not  necessary  for  the  patentee  to  show  himself 
to  be  the  first  inventor  or  discoverer.  That  the 
law  is  satisfied  by  his  having  invented  a  ma- 
chine, although  it  may  have  b^n  previously  dis- 
covered by  some  other  person. 

Without  a  critical  inquiry  into  the  accuracy 
with  which  the  term  intention  or  discovery 
may  be  applied  to  any  other  than  the  first  in- 
IH4*]  ventor.the  court  *consider8  this  question 
as  completely  decided  by  the  6th  section  of  the 
general  patent  act.  That  declares,  that  if  the 
thing  was  not  originally  discovered  by  the  pat- 
entee, but  had  been  in  use,  or  had  been  de- 
s(*ribexl  in  some  public  work,  anterior  to  the 
supposed  discovery  of  the  patentee,  judgment 
shall  be  rendered  for  the  defendant,  and  the 
patent  declared  void. 

Admitting  the  words  "originally  discovered  " 
to  be  explained  or  limited  by  the  subsequent 
words,  still,  if  the  thing  had  been  in  use,  or  had 
been  described  in  a  public  work,  anterior  to  the 
supposed  discovery,  the  patent  is  void.  It  may 
be  that  the  patentee  had  no  knowledge  of  this 
previous  use  or  previous  description;  still  his 
patent  is  void;  the  law  supposes  he  may  have 
known  it ;  and  the  charge  of  the  judge,  which 
must  be  taken  as  applicable  to  the  testimony, 
goes  no  farther  than  tbe  law. 

The  real  inquiry  is,  does  the  patent  of  Oliver 
Evans  comprehend  more  than  he  has  discovered  ? 
If  it  is  for  the  whole  hopper-boy,  the  jury  has 
found  that  this  machine  was  in  previous  use. 
If  it  embraces  only  his  improvement,  then  the 
verdict  must  be  set  aside. 

The  difficulties  which  embarrass  this  inquiry 
are  not  less  than  those  which  were  involved  in 
the  first  point.  Ambiguities  are  still  to  be  ex- 
plained, and  contradictions  to  be  reconciled. 

The  patent  itself,  construed  without  reference 
to  the  schedule  and  other  documents  to  which 
it  refers,  and  which  are  incorporated  in  it, 
would  be  a  grant  of  a  single  improvement;  but 
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construed  With  those  ^documents,  it  has  [*6 15 
been  determined  to  be  a  grant  of  tbe  several 
improvements  which  he  has  made  in  the  ma- 
chines enumerated  in  his  specification.  But 
the  grant  is  confined  to  improvements.  There 
is  no  expression  in  it  which  extends  to  the 
whole  of  any  one  of  the  machines  which  are 
enumerated  in  his  specification  or  petition.  The 
difficulty  grows  out  of  the  complexity  and  am- 
biguity of  the  specification  and  petition.  His 
schedule  states  his  first  principle  to  be  the  oper- 
ation of  his  machinery  on  the  meal  from  its  be- 
in^  ground  until  it  is  Ublted.  He  adds  "  this 
principle  I  apply  by  various  machines,  which  I 
have  invented,  constructed,  and  adapted  to  the 
purposes  hereafter  specified." 

His  second  principle  is  the  application  of  the 
power  that  moves  the  mill  to  his  machinery. 

The  application  of  these  principles,  he  savs, 
to  manufacturing  fiour,  is  what  he  claims  as  nis 
invention  or  improvement  in  the  art. 

He  asserts  himself  to  be  the  inventor  of  the 
machines,  and  claims  the  application  of  these 
principles  to  the  improvement  of  the  process  of 
manufacturing  flour,  and  other  purposes,  as  his 
invention  and  improvement  in  the  art. 

The  schedule  next  proceeds  to  describe  the 
different  machines  as  improved,  so  as  to  include 
in  the  description  the  whole  machine,  without 
distinguishing  his  improvement  from  the  ma- 
chine as  it  existed  previous  thereto;  and  in  his 
fourth  number,  he  says,  "  I  claim  the  exclusive 
right  to  the  principles,  and  to  all  the  machines 
above  specified,  and  for  all  the  uses  and  purposes 
specified,  as  not  having  been  heretofore  known 
or  used  before  1  discovered  them." 

*If  the  opinion  of  the  court  were  to  [*S1G 
be  formed  on  the  schedule  alone,  it  would  be 
difficult  to  deny  that  the  application  of  Oliver 
Evans  extended  to  all  the  machines  it  describes. 
But  the  schedule  is  to  be  considered  in  con- 
nection with  the  other  documents  incorporated 
in  the  patent. 

The  affirmation  which  is  annexed  to  it  avers, 
that  he  is  tbe  inventor,  not  of  the  machines, 
but  of  the  improvements  herein  above  speci- 
fied. 

In  his  petition  he  states  himself  to  have  dis- 
covered certain  useful  improvements,  applicable 
to  the  art  of  manufacturing  flour,  and  prays  a 
patent  for  the  same;  that  is,  for  his  improve- 
ments, agreeably  to  the  act  of  Congress,  en- 
titled, "  an  act  for  the  relief  of  Oliver  Evans." 
After  stating  the  principles  as  in  his  schedule. 
he  adds,  ' '  the  machinery  consists  of  an  im- 
proved elevator,  an  improved  conveyor,  an  im- 
proved hopper-boy,  an  improved  drill,  and  an 
improved  kiln-drier." 

Although,  in  his  specification,  he  claims  a 
right  to  the  whole  machine,  in  his  petition  he 
only  asks  a  patent  for  the  improvements  in  the 
machine.  The  distinction  between  a  machine, 
and  an  improvement  on  a  machine,  or  an  im- 
proved machine,  is  too  clear  for  them  to  be 
confounded  with  each  other. 

The  act  of  Congress,  agreeably  to  which 
Evans  petitions  for  a  patent,  authorizes  the 
Secretary  of  State  to  issue  one,  for  his  improve- 
ments in  the  art  of  manufacturing  flour.  **  and 
in  the  several  machines  which  he  lias  invented, 
discovered,  improved,  and  applied  to  that  pur- 
pose." 

*In  conformity  with  this  act,  this  [*£(17 
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schedule,  and  this  petition,  the  Secretary  of 
State  issues  his  patent,  which,  in  its  terms, 
embraces  only  improvements.  Taking  the  whole 
together,  the  court  is  of  opinion  that  the  patent 
is  to  be  constructed  as  a  grant  of  the  general 
result  of  the  whole  machinery,  and  of  the  im- 
provement in  each  machine.  Great  doubt  ex- 
isted whether  the  words  of  the  grant,  which 
are  expressed  to  be  for  an  improvement  or  im- 
provements only,  should  be  understood  as  pur- 
porting to  be  a  patent  onlv  for  improvements; 
or  should  be  so  far  controlled  by  the  specifica- 
tion and  petition  as  to  be  considered  as  a  grant 
for  the  machine  as  improved,  or  in  the  words  of 
the  schedule  and  petition,  for  "an  improved 
elevator,  an  improved  conveyor,  an  improved 
hopper-boy,  an  improved  drill,  and  an  improved 
kiln-drier."  The  majority  of  the  court  came  at 
length  to  the  opinion  that  there  is  no  substan- 
tial difference,  as  they  are  used  in  this  grant, 
whether  the  words  grant  a  patent  for  an  im- 
provement on  a  machine,  or  a  patent  for  an  im- 
proved machine ;  since  the  machine  itself,  with- 
out the  improvement,  would  not  be  an  improved 
machine.  Although  I  did  not  concur  in  this 
opinion,  I  can  perceive  no  inconvenience  from 
the  construction. 

It  is,  then,  the  opinion  of  this  court,  that 
Oliver  £vans  may  claim,  under  his  patent,  the 
exclusive  use  of  his  inventions  and  improve- 
ments in  the  art  of  manufacturing  flour  and 
meal,  and  in  the  several  machines  which  he 
has  invented,  and  in  his  improvements  on  ma- 
chines previously  discovered. 
&  1 8* J  *In  ail  cases  where  his  claim  is  for  an 
improvement  on  a  machine,  it  will  be  incum- 
bent on  him  to  show  the  extent  of  his  improve- 
ment, so  that  a  person  understanding  the  sub- 
ject may  comprehend  distinctly  in  wnat  it  con- 
sists. 

Some  doubts  have  been  entertained  respect- 
ing the  jurisdiction  of  the  courts  of  the  United 
States,  as  both  the  plf^ntiff  and  defendant  are 
citizens  of  the  same  state.  The  5th  section  of 
the  act  to  promote  the  progress  of  useful  arts, 
which  ^ves  to  every  patentee  a  right  to  sue  in 
a  circuit  court  of  the  United  States,  in  case  his 
right  be  violated,  is  repealed  by  the  dd  section 
of  the  act  of  1800,  ch.  179  (xxv.),  which  gives 
the  action  in  the  Circuit  Court  of  the  United 
States,  where  a  patent  is  granted  "pursuant" 
to  that  act,  or  to  the  act  for  the  promotion  of 
useful  arts.  This  patent,  it  has  been  said,  is 
granted,  not  in  pursuance  of  either  of  those 
acts,  but  in  pursuance  of  the  act  "  for  the  relief 
of  Oliver  Evans."  But  this  court  is  of  opinion 
that  the  act  for  the  relief  of  Oliver  Evans  is  en- 
.grafted  on  the  general  act  for  the  promotion  of 
useful  arts,  and  that  the  patent  is  issued  in  pur- 
(oiance  of  both.  The  jurisdiction  of  the  court 
is  therefore  sustained. 

As  the  charge  delivered  in  the  Circuit  Court 
to  the  jury  dilfers  in  some  respects  from  this 
opinion,  the  judgment  rendered  in  that  court  is 
reversed  and  annulled,  and  the  cause  remanded 
to  the  Circuit  Court,  with  directions  to  award 
A  wnire  facias  de  novo,  and  to  proceed  therein 
according  to  law. 

Judgment  reversed. 

519*]  ♦Judgment. — ^This  cause  came  on  to 
l)e  heard  on  the  transcript  of  the  record  of  the 
Circuit  Court  for  the  District  of  Pennsylvania, 
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and  was  ar^ed  by  counsel.  On  consideration 
whereof,  this  CQurt  is  of  opinion  that  there  is 
error  in  the  proceedings  of  the  said  Circuit 
Court  in  this,  that  the  said  court  rejected  testi- 
mony which  ought  to  have  been  admitted ;  and 
also  m  this,  that,  in  the  charge  delivered  to  the 
jury,  the  opinion  is  expressed  that  the  patent, 
on  which  this  suit  was  instituted,  conveyed  to 
Oliver  Evans  only  an  exclusive  right  to  his  im- 
provement in  manufacturing  flour  and  meal, 
produced  by  the  general  conooination  of  all  his 
machinery,  and  not  to  his  improvement  in  the 
several  machines  applied  to  that  purpose;  and 
also,  that  the  said  OUver  Evans  was  not  entitled 
to  recover,  if  the  hopper-boy,  in  his  declaration 
];nentioned,  had  been  in  use  previous  tcT  his  al- 
leged discovery.  Therefore,  it  is  considered 
by  this  court  that  the  judgment  of  the  Circuit 
Court  be  reversed  and  annulled,  and  that  the 
cause  be  remanded  to  the  said  Circuit  Court, 
with  directions  to  award  a  vendre  facias  de 
rwvo^ 

See  S.  C,  1  Pet.  C.C.3SS:  3  Wash.  C.  C.  448 ;  7 
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♦[chancery.]  [*620 

LENOX  BT  AL.  V,  PROUT. 

The  indoraor  of  a  promissory  note,  who  has  been 
charged  by  due  notice  of  the  default  of  the  maki t. 
is  not  entitled  to  the  protection  of  a  court  of  equity 
as  a  surety ;  the  holder  may  proceed  against  either 

{>arty  at  his  pleasure,  and  does  not  discharge  the 
ndorser,  by  not  issuing,  or  by  oountermanding 
an  execution  against  the  maker. 

By  the  statute  of  Maryland  of  1763,  ch.  23,  s.  8, 
which  is  perhaps  only  declaratory  of  the  common 
law,  an  iodorser  has  a  right  to  pay  the  amount  of 
the  note  or  bill  to  the  holder,  and  to  be  subrogated 
to  all  his  rights  by  obtaining  an  assignment  of  the 
holder's  Judgment  against  the  maker. 

The  answer  of  a  defendant  in  chancery,  though 
he  may  be  Interested  to  the  whole  amount  in  con- 
troversy, is  conclusive  evidence,  if  uncontradicted 
by  the  testimony  of  any  witness  in  the  cause. 

APPEAL  from  a  decree  of  the  Circuit  Court 
for  the  District  of  Columbia. 

The  facts  of  this  case  were  as  follows:  Will- 
iam Prout,  the  plaintiff  in  the  court  below,  on 
the  29th  of  July,  1812,  indorsed,  without  anv 
consideration,  a  promissory  note  made  by  Lewis 
Deblois,  in  his  favor,  for  $4,400,  payable  in 
thirty  days  after  date.  This  note  was  dis- 
counted by  the  defendants,  as  trustees  for  the 
late  bank  of  the  United  States,  for  the  accom- 
modation and  use  of  the  maker,  and  not  bein^ 
paid,  an  action  was  brought  against  him,  and 
another  against  the  indorser,  in  the  name  of 
the  trustees,  and  judgment  rendered  therein 
in  the  same  Circuit  Court,  in  the  term  of  De- 
cember, 1818. 

In  the  April  following,  Prout,  fearful  of 
Deblois'  *failure,  called  on  the  defend-  r*621 
ant  Davidson,  who  was  agent  of  the  other  de- 
fendants, and  requested  him  to  issue  a  fi4^ 


1.— See  Appendix,  note  II. 
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fadM  on  the  judgment  against  Deblois,  promis- 
ing to  show  the  marshal  property  on  which  to 
levy.  On  the  16th  of  April,  or  thereabouts, 
Davidson  directed  an  execution  of  that  kind  to 
issue,  and  Prout,  on  being  apprised  thereof, 
offered  to  point  out  to  the  marshal  property  of 
the  defendant,  and  to  indemnify  him  for  tak- 
ing and  selling  the  same.  But  before  anything 
farther  was  done,  Davidson  countermanded 
this  execution,  and  on  the  2d  of  May,  1814,  or 
thereabouts,  a  ea.  m.  was  issued  against  Deblois 
by  the  clerk  through  mistake,  and  without  any 
order  of  Davidson  or  the  other  defendants. 
This  was  served  on  Deblois  on  the  10th  of  May, 
who  afterwards  took  the  benefit  of  the  insolvent 
laws  in  force  within  the  district  of  Columbia, 
the  effect  of  which  was  to  divide  all  his  prop- 
erty among  his  creditors,  whose  demands  were 
very  considerable.  It  appears,  from  the  evi- 
dence, probable  that  if  the  fieri  facias  had  been 
prosecuted  to  effect,  a  great  part  of  the  monev 
due  on  the  judgment  against  Deblois,  which 
had  been  recovered  on  the  note  indorsed  by 
Prout,  would  have  been  raised,  and  the  latter, 
in  that  case,  would  have  had  to  pay  but  a  small 
sum  on  the  one  against  him.  But  as  matters 
stood,  little  or  nothing  was  expected  from  the 
estate  of  Deblois;  and,  of  course,  no  part  of  the 
judgment  against  Prout  could  be  satisfied  in 
that  way,  but  the  whole  still  remained  due  and 
unpaid. 

The  ^n  faeioi  appears  to  have  been  coun- 
522*]  termanded  *the  day  after  it  was  received 
by  the  marshal,  of  which  Prout  had  notice 
soon  after. 

On  these  facts,  the  Circuit  Court  decreed 
that  the  appellants  should  be  perpetually  en- 
joined from  procecdinj|;  at  law  on  the  judgment 
which  they  had  obtamed  against  Prout,  and 
that  they  should  also  pay  him  his  costs  of  suit 
to  be  taxed.  From  this  decree  the  defendants 
below  appealed  to  this  court. 

Mr.  Key,  for  the  appellants,  argued,  that  this 
being  a  negotiable  instrument,  the  liability  of  the 
plaintiff  below,  after  notice  of  non-payment  by 
the  maker,  was  no  longer  conditional,  and  de- 
pending on  the  default  of  the  maker;  so  that 
the  holders  of  the  note  could  proceed  against 
him  alone,  without  taking  any  steps  against  the 
maker.  That  therefore  they  were  not  bound 
to  issue  the  fieri  facias  a^inst  Deblois,  on  the 
application  of  the  plaintm.  That  having  issued 
it,  they  had  a  right  to  countermand  it,  provided 
they  did  not  place  the  plaintiff  in  a  worse  sit- 
uation than  he  was  in  before  it  was  issued. 
That  the  fi.  fa.  was  not  countermanded  with 
any  view  to  injure  the  plaintiff,  but  because 
the  agent  had  ascertained  that  the  trustees  of 
the  bank  were  not  bound  to  issue  the  fi.  fa.  in 
the  first  instance,  and  that  it  was  neither  right 
nor  safe  for  the  bank  to  give  thereby  a  prefer- 
ence to  the  plaintiff  over  other  indorsers  of 
Deblois.  And  that  the  plaintiff  was  not  placed 
in  a  worse  situation  by  countermanding  the  fi. 
fa. ;  but  had  it  in  his  power,  under  the  act  of 
assembly  of  Maryland  of  1763,  ch.  23,  to  tender 
the  amount  of  the  note  to  the  agent  of  the  bank, 
and  obtain  an  assignment  of  the  judgment, 
623*]  *by  which  he  might  have  secured  him- 
self, by  levying  on  the  property  still  in  the  pos- 
session of  Deblois. 

ifr.  Jones  and  Afr.  Law  for  the  respondent  and 
plaintiff  below,  argued,  that  the  plaintiff  be- 
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ing  a  mere  gratuitous  surety,  was  entitled  to 
the  protection  of  a  court  of  equity.  That  even 
in  a  court  qf  law,  it  had  been  determined  that 
where  the  holder  of  a  bill  gave  an  indulgence  to 
the  acceptor,  after  judgment,  the  indorser  was 
discharged.  *  That  of  all  forms  of  suretyship, 
that  by  indorsement  emphatically  entitles  the 
surety  to  protection.  The  relative  obligations 
between  the  holder  and  indorser  requu^  tiie 
former,  in  the  first  instance,  to  look  to  the 
drawer  for  payment,  and  to  give  notice  of  his 
default  to  the  indorser.  The  relief  given  by 
coiuts  of  equity  to  sureties  on  a  bond  is  derived 
from  the  common  law  principles  in  favor  of 
indorsers.  A  surety  has  a  ri^ht  to  come  into 
equity,  and  compel  the  creditor  to  proceed 
against  the  principal  debtor.  •  If  the  party  for 
whose  benefit  a  contract  is  made  prevents  its 
execution,  the  contract  is  rescinded.  The  con- 
tract between  the  holder  and  indorser  is.  that 
the  former  shall  seek  payment  of  the  maker  be- 
fore he  resorts  to  the  indorser.  If  he  disables 
the  maker  from  payine,  the  indorser  is  dis- 
charged. If  the  holder  of  the  bill,  or  note,  gives 
time  to  the  acceptor  or  maker,  in  prejudice  of 
the  indorsers,  without  *their  concur-  r*524 
rence,  they  will  be  discharged  from  all  liabil- 
ity, although  they  may  have  been  previoujsly 
charged  by  notice  of  non-payment.*  The  doc- 
trine of  equity,  that  a  surety  is  discharged  by 
any  indulgence  shown  to  the  principal  by  the 
creditor  in  prejudice  of  the  surety,  is  applica- 
ble to  every  species  of  suretyship,  whether  ab- 
solute or  collateral;  and  whether  the  liability 
of  the  co-obligors,  sureties,  or  indorsers,  has 
been  fixed  by  judgment  or  not.*  If  giving  time, 
staying  execution,  or  taking  new  security,  in 
consideration  of  indulgence,  releases  the  surety, 
how  much  more  ou^ht  he  to  be  discharged  by 
the  countermand  of  an  execution  on  which  the 
money  might  have  been  levied.  The  statute 
of  Maryland  is  only  in  affirmance  of  the  pre- 
existing rules  of  equity.  Nor  does  it  apply  to 
this  case;  the  issuing  of  the^tfrt  facias,  at  the 
plaintiff's  solicitation,  being  a  waiver  of  all 
right  to  demand  a  compliance  with  the  act. 

Mr,  Key,  in  reply,  insisted,  that  a  court  of  equi- 
ty would  not  relieve  in  such  a  case  as  this,  even 
if  the  plaintiff  was  to  be  considered  as  a  ^- 
tuitous  surety.  That  the  cases  cited  of  co- 
obligors,  or  sureties,  in  bonds,  w^ere  not  per- 
tinent. This  is  a  commercial  contract.  The 
drawer  of  the  note  having  made  default,  and 
the  indorser  having  had  legal  notice  of  non- 
payment, becomes  liable  absolutely.  His  en- 
gagement ceases  to  become  collateral  and 
contingent,  and  he  is  converted  into  a  principal 
debtor.  The  punctuality  of  *commer-  r*5tfi6 
cial  dealings,  and  the  preservation  of  paper 
credit  requires  that  it  should  be  so.  An  indul- 
gence given  to  the  maker  can  no  more  discharge 
the  indorser,  when  thus  fixed,  than  an  indul- 
gence to  him  will  discharge  the  maker.  The  law 
does  not  require  that  the  holder  should  take 
any  active  measures  of  diligence;  nor  can  a 

1.— BnffUsh  V.  Darley,  2  Bos.  ft  Pull.  61. 

2.— NlBbet  V.  Smith,  3  Bro.  Ch.  Cas.  678;  Rees  v. 
Beiringtonf  2  Ves.,  Jun.,  540. 

3.-Chltty  on  Bills,  300  Am.  ed.  1817. 

4.— Nlsbet  V.  Smith,  2  Bro.  Ch.  Gas.  578 :  Bee*  v. 
BerriQgt4)n,  2  Vee.,  Jun.,  640;  Law  v.  The  E.  I.  Com- 
pany, 4  Vee.  824. 
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single  ciue  be  found  where  a  court  of  equity 
has  compelled  him  to  take  any  such  meas- 
ures. 


Livingston,  J.,  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded 
a8  follows: 

The  only  ground  on  which  this  decree  can 
be  sustained  is,  that  the  countermand  by  David- 
son of  the  fieri  faeku  which  had  issued  on  the 
judgment  against  Deblois,  absolved  the  com- 
plainant from  all  liability  on  the  one  which  had 
been  recovered  against  him  on  the  same  note ; 
and  this  has  been  likened  to  certain  cases  be- 
tween principals  and  sureties;  but  it  does  not 
fall  within  any  of  the  rules  which  it  has  been 
thought  proper  to  adopt  for  the  protection  of 
the  latter.  Although  the  original  undertaking 
of  an  indorser  of  a  promissory  note  be  contin- 
gent, and  he  cannot  be  charged  without  timely 
notice  of  non-payment  by  the  maker,  yet, 
when  the  holder  has  taken  this  precaution,  and 
has  proceeded  to  judgment  against  both  of 
them,  he  is  at  liberty  to  issue  an  execution  or 
not,  as  he  pleases,  on  the  judgment  against  the 
maker,  without  liffording  any  cause  of  com- 
plaint to  the  indorser;  or  if  he  issues  an  exe- 
cution, he  is  at  liberty  to  make  choice  of  the  one 
526*]  which  he  thinks  will  be  *most  beneficial 
to  himself,  without  any  consultation  whatever 
with  the  indorser  on  the  subject;  nor  ou^ht 
he  to  be  restrained,  by  any  fear  of  exoneratmg 
the  indorser,  from  countermanding  the  service 
of  any  execution  which  he  may  have  issued, 
and  proceeding  immediately,  if  he  chooses,  on 
the  judgment  against  the  indorser.  And  the 
reason  is  obvious;  for,  by  the  judgment  they 
have  both  become  principal  debtors,  and  if  the 
indorser  suffers  any  injury  b^  the  negligence  of 
the  judgment  creditor,  it  is  clearly  his  own 
fault,  it  being  his  duty  to  pay  the  money,  in 
which  case,  he  may  take  under  his  own  direc- 
tion the  judgment  obtained  against  the  maker. 
By  an  act  of  Maryland,  it  seems  expressly  pro- 
vided— which  is,  perhaps,  only  declaratory  of 
the  common  law — that  an  indorser  may  tender 
to  a  plaintiff  the  amount  of  a  judgment  which 
he  has  recovered  against  the  maker  of  a  note, 
and  obtain  an  assignment  of  it. 

But  it  is  alleged,  that  in  this  case  there  was 
a  positive  agreement  on  the  part  of  Mr.  David- 
son with  Mr.  Prout,  to  issue  a  fieri  facias,  and 
proceed  therein,  and  that  by  not  doing  so,  the 
latter  was  thrown  off  his  guard,  and  lost  the 
opportunity  of  an  indemnity  out  of  the  estate 
of  Deblois.  Without  deciding  what  might 
have  been  the  effect  of  such  an  agreement,  it  is 
sufficient  to  say  that  there  is  no  evidence  of  it. 
Mr.  Davidson  expressly  denies  that  he  a^eed 
with  the  complainant,  or  even  promised  him  to 
ts-sue  nfierifiacias  against  the  estate  of  Deblois, 
and  that  he  went  no  further  than  to  say  that  he 
would  consult  his  lawyer.  Not  being  able  im- 
X5257*]  mediately  to  find  his  lawyer,  *and  not 
knowing  whether  some  advantage  might  not  be 
taken  if  he  refused  to  comply  with  the  com- 
plainant's request,  he  directed  a  fiari  facias  to 
be  issued,  which,  for  reasons  assigned  by  him, 
wsis  afterwards  recalled.  To  this  answer  of 
Mr.  Davidson,  it  is  supposed,  by  the  complain- 
ant's counsel,  no  credit  is  due,  because  hiscom- 
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mission  on  the  sum  in  question  gave  him  an 
interest  in  the  controversy,  and  he  might  be 
answerable  over  to  his  principal  for  his  con- 
duct in  this  business.  Non  constat,  that  he 
would  be  entitled  to  any  commission  on  this 
sum.  It  is  quite  as  probable  he  was  acting  under 
a  fixed  salary,  which  would  not  be  affected  bv 
the  event  of  the  suit;  and  as  to  his  responsibil- 
ity, none  could  exist,  if  he  had  acted  within 
the  scope  of  his  authority ;  and  if  he  had  tran- 
scended his  power  as  agent,  it  would  hardly  be 
fair  that  his  constituents  should  suffer  by  his 
act.  But  admitting  both  objections,  and  they 
will  not  affect  the  verity  of  his  answer;  for  if 
he  had  a  direct  interest  m  the  event  of  the  suit, 
and  to  the  extent  of  the  whole  sum  in  contro- 
versy, still  his  denial  of  a  fact  directly  alleged 
in  the  bill  would  be  entitled  to  full  credit,  ac- 
cording to  the  rules  of  a  court  of  equity,  where 
not  a  single  witness  has  been  produced  to  dis- 
prove it,  and  where  the  circumstances  of  the 
case,  and  his  own  conduct,  render  his  account 
a  very  probable  one.  If  he  had  not  been  made 
a  deiendant,  which  was  not  a  very  correct 
course,  he  might  have  been  examinea  as  a  wit- 
ness for  the  other  defendant,  or  for  the  com- 
plainant; but,  having  been  made  a  defendant, 
and  being  the  only  one  acquainted  with  the 
transaction,  the  court  is  of  ^opinion  [*528 
that  his  answer,  uncontradicted  as  it  is,  is  proof 
against  the  complainant  of  the  non-existence 
of  any  such  agreement  as  he  alleges  was  made 
between  them,  in  relation  to  the  issuing  of  the 
fieri fadae.  Nor  would  Mr.  Prout  have  suffered 
by  the  withdrawing  of  the  fieri  facias,  which  is 
the  burden  of  his  complaint,  if  he  had  done 
what  he  might  and  ought  to  have  done.  He 
had  sufficient  notice  of  this  fact,  before  the  ca, 
Mb.  was  served,  to  have  called  and  paid  the 
judgment  against  him,  and  thus  have  obtained 
a  control  over  the  one  which  had  been  recover- 
ed against  Deblois.  If  he  had  done  this,  in- 
stead of  censuring  the  conduct  of  Davidson, 
he  might  have  issued  vl  fieri  facias  himself,  and 
secured  a  property,  which,  if  it  has  not  been 
applied  towards  his  relief,  is  owing  more  to  his 
own  neglect  in  not  paying,  in  time,  a  debt  just- 
ly due  from  himself,  than  to  any  other  cause 
whatever. 

A  person  so  regardless  of  his  interest,  as  well 
as  duty,  as  Mr.  Prout  has  been,  who  has  not 
only  refused  to  pay  a  note  indorsed  by  him 
when  due,  but  has  put  the  holders  to  the 
trouble,  delay,  and  expense,  of  proceeding  to 
judgment  a^nst  him,  has  but  little  right  to  be 
dissatisfied  if  a  court  of  equity  shall  not  think 
itself  bound  by  any  extraordinary  exertions  of 
its  powers,  to  extricate  him  from  a  difficulty 
and  loss  lyhich  he  might  so  easily  have 
avoided. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  complainant's  bill  must  be  dismissed, 
with  the  costA  of  that  court,  to  be  paid  by  the 
complainant  to  the  defendant. 

Decree  reterwd,^ 


Cited— 10  Pet.  009:  6  How.  206:  82  Wall.  M8;  » 
Cranch,  C.  C.  147 :  2  MoLean,  53 ;  1  Cliff.  278 ;  1  Bald. 
491,495;  ft  Dill.  142. 


1.— Fide  ante.,  p.  148,  Lanusse  v.  Barker,  note  a. 
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*[liOCAL  LAW.] 


BURTON'S  LESSEE  t.  WILLIAMS  et  al. 

The  state  of  North  Carolina,  by  her  act  of  cession 
of  the  western  lands  of  178P,  ch.  8,  recited  in  the 
act  of  Congress  of  1790,  ch.  83,  accepting  that  ces- 
sion, and  by  her  act  of  1803,  ch.  3*  ceding  to  Ten- 
nessee the  right  to  issue  grants,  has  parted  with 
her  right  to  issue  grants  for  lands  within  the  stat« 
of  Tennessee,  upon  entries  made  before  the  ces- 
sion. 

But  it  seems  that  the  holder  of  such  a  vrant  may 
resort  to  the  equity  Jurisdiction  of  the  United 
States  courts  for  relief. 

ERROR  to  the  Circuit  Court  of  East  Tennes- 
see. 

This  was  an  action  of  ejectment,  brought  by 
the  plaintiff  in  error,  to  recoyer  the  possession 
of  5,000  acres  of  land,  Ijing  in  Maury  county, 
in  the  state  of  Tennessee,  and  granted  to  the 
lessor  of  the  plaintiff  by  the  state  of  North 
Carolina,  on  the  14th  of  July,  1812.  The 
grant  was  founded  on  an  entry  made  on  the 
27th  of  October,  1788,  in  the  land-office  of 
North  Carolina,  commonly,  called  John  Arm- 
strong's office ;  on  a  warrant  of  survey  issued 
from  the  same  office  on  the  10th  of  July,  1784; 
and  on  a  sunrey  made  on  the  26th  of  Febru- 
ary, 1812,  under  an  act  of  the  legislature  of 
North  Carolina,  passed  in  1811.  The  lands 
lay  in  that  part  of  Tennessee  in  which  the  dis- 
position 01  the  vacant  and  unappropriated 
lands  is  reserved  to  the  United  States  by  the  act 
of  Congress  of  the  18th  of  April,  1806,  ch. 
530*]  31.  This  title  was  offered  »in  evidence 
by  the  plaintiff  at  the  trial,  and  was  objected 
to  by  the  defendant,  who  claimed  under  a  grant 
from  Tennessee.  The  evidence  was  rejected 
by  the  court  beloW;  on  which  the  plaint&  ex- 
cepted,  and  the  cause  was  brought  by  writ  of 
error  to  this  court. 

Mr.  Barper,  for  the  plaintiff,  argued,  that  the 
state  of  North  Carolina,  under  the  conditions 
of  her  act  of  1789,  ch.  8,  for  ceding  the  west- 
em  lands  of  the  United  States,  had  a  right  to 
perfect  grants  on  all  such  entries  as  this,  at  any 
time  after  the  cession,  and  not  merely  within 
the  time  which  was  limited  by  the  then  exist- 
ing laws  of  North  Carolina;  the  conditions  of 
the  cession  being  recited  and  confirmed  in  the 
act  of  Congress  of  the  2d  of  April,  1790,  ch. 
88;  acceptmg  that  cession.  That  the  act  of 
North  Carolina  of  1808,  ch.  3,  for  ceding  this 
right  to  the  state  of  Tennessee,  with  the  assent 
of  Congress,  was  wholly  inoperative  and  void, 
for  want  of  that  assent ;  Congress  not  having 
assented  simply  and  unconditionally,  as  was  in- 
tended by  the  legislature  of  North  Carolina,  but 
having  coupled  its  assent  with  co/iditions  de- 
structive of  the  rights  of  that  state  and  her  citi- 
zens, under  the  act  of  cession.  That  conse- 
quently, the  act  of  Congress  of  the  18th  of 
April,  1806,  ch.  31,  being  founded  on  this  act 
of  North  Carolina,  and  on  the  act  of  Tennessee 
of  1804.  ch.  14,  which  rests  on  the  same  basis, 
is  without  authority  and  void.  That  even  if 
the  act  of  North  Carolina  of  1808,  ch.  8,  were 
operative,  it  merely  pves  the  state  of  Tennessee 
concurrent  power  with  North  Carolina  for  per- 
531*]  fectine:  these  *title8,and  does  not  devest 
the  power  of  the  latter  state.  And  that  if  the 
power  granted  to  Tennessee  hj  this  act  was  ab- 
solute and  exclusive,  while  it  existed,  it  re- 
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verted  to  North  Carolina,  when  Tennesseie.  bj 
assentinff  to  the  conditions  imposed  by  Congress 
in  the  act  of  April  18th,  1806.  ch.  81.  disabled 
herself  from  exercising  this  power  or  procura- 
tion, according  to  the  terms  and  intentioiu  o! 
the  grant  from  North  Carolina.* 

Mr.  CaiwpbeU,  contra,  contended. that  the  state 
of  North  Carolina,  by  her  act  of  1803.  ch.  3. 
transferred  to  Tennessee  all  the  power  to  issue 
grants  reserved  by  her  in  the  act  of  cession  of 
1789,  on  the  conditions  that  the  state  of  Ten- 
nessee should  agree  to  said  act  as  a  compact  be 
tween  the  two  states,  and  that  the  assent  of 
Congress  should  be  obtained  thereto.  Tennes- 
see did  agree  to  the  act,  by  her  own  act  of 
1804,  ch.  14,  and  the  assent  of  Congress  was 

?:iven  thereto  by  the  act  of  the  18th  of  April, 
806,  ch.  81.  Consequently,  the  state  of  North 
Carolina  had  no  power  to  issue  the  grant  in 
question.  That  the  provisions  in  the  act  of 
Congress  of  the  18th  of  April.  1806.  ch.  81,  re- 
late only  to  the  final  disposition  of  the  vacant 
lands  in  Tennessee,  remaining  after  all  the 
claims  from  North  Carolina  are  satisfied,  ac- 
cording to  the  conditions  of  the  cession  act, 
and  do  not  impair  the  right  acquired  under 
titles  derived  from  the  latter  state.  That  the 
transf er^f  power  to  perfect  grants  from  North 
Carolina  to  Tennessee  vested  *it  in  the  [*532 
latt«r,  unconditionally  a&d  exclusively;  and  the 
power  having  once  vested,  cannot  revert,  or  be 
devested.  The  authorities  cited,  as  to  rever- 
sion of  powers,  upon  a  breach  of  the  conditions 
on  which  they  were  granted,  are  wholly  inap- 
plicable to  transactions  between  independent 
communities  and  states.  But  even  supposing 
the  same  rules  in  this  respect  were  to  be  appliea 
to  their  acts,  as  to  those  of  private  individuals, 
he  con  tended,  that  Tennessee  had  performed  the 
condition  as  near  to  the  intent  as  might  be,  and 
that  whatever  is  an  e(]|uitable,  ought  to  be  con- 
sidered a  legal  execution  of  a  power.'  That  the 
public  documents,  necessary  to  enable  Tennes- 
see to  execute  the  power  in  question,  were  de- 
livered to  that  state,  according  to  the  com- 
pact of  1808;  and  that  it  was  executed  by  her 
from  1806  to  1811,  with  the  apparent  acquies- 
cence of  North  Carolina,  which  state  ought 
not,  therefore,  now  to  be  permitted  to  object 
that  the  assent  of  Congress  thereto  had  not 
been  sufficiently  given.  That  this  assent  was 
deemed  necessary  to  comply  with  tiiat  provi- 
sion in  the  constitution,  art.  1,  sec.  10,  which 
declares,  that  "no  state  shall,  without  the 
consent  of  Congress,  enter  into  an  asree^ 
ment  or  compact  with  another  state/'  and  be- 
cause the  United  States  had  an  interest 
in  the  subject-matter  of  the  compact.  This 
assent  was  not  intended  for  the  benefit,  or 
to  secure  the  interests,  of  North  Cffiolina; 
and  the  approbation  of  Congress  having  been 
sufficiently  manifested,  that  state  has  do 
♦right  to  object  to  the  mode  in  which  [*533 
the  assent  was  giv^n.  That  by  her  act  of  ces- 
sion, the  state  of  North  Carolina  reserved  the 
right  to  issue  grants,  only  in  conformity  to  her 
then  existing  laws,  but  not  to  pass  new  statutes 
on  the  subject,  like  that  of  1811.  And  that  the 
state  of  Tennessee,  by  an  act  passed  in  It^l^. 

1.— Co.  Lltt.  52, 208;  Sfaep.  Touchstoae,  288. 

2— €o.  Lltt.  217.  Zouoh v.  Woolster  et aU  2 Buit. 
1136 ;  Earl  of  Darlington  v.  Pultney,  Cowp.  aso. 
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declared  this  grant,  and  all  others  issued  under 
similar  circumstanoes,  void;  and  provided,  that 
they  should  not  be  read  as  evidence  of  title  in 
any  court  of  the  state;  thus  asserting  her  exclu- 
sive right  under  the  compact  of  1808  to  issue 
grants  for  lands  within  the  state. 


J0HIT8ON,  J.y  delivered  the  opinion  of  the 
the  court :  This  case  originates  in  a  collision  of 
interest  and  opinion  between  the  states  of  North 
Carolina  and  Tennessee,  and  the  United  States, 
relative  to  their  respective  rights,  in  certain  in- 
stances, to  perfect  titles  to  the  soil  of  Tennes- 
see. North  Carolina,  in  the  year  1812,  issued 
the  grant  set  up  on  the  trial  in  behalf  of  the 

gIainti£F.  Both  Tennessee  and  the  United 
tates  contend,  that  North  Carolina  has  re- 
linquished the  right  to  issue  such  a  grant.  And 
North  Carolina  replies,  that  her  cession  was 
conditional,  and  that  the  condition  has  been 
violated,  or  that  the  camM  fcedervt  has  never 
arisen. 

The  whole  difficulty  arises  from  the  obscure 
wording,  or  doubtful  construction,  of  the  act 
of  Confess  of  April  18th,  1806.  But,  after 
C(»mparmg  all  the  acts  of  the  respective  states 
upon  the  subject,  reviewing  the  events  which 
led  to  the  passage  of  that  act  of  Congress,  and 
determining  the  motives  which  influenced 
534*]  *the  partv  in  making  the  compact, 
which  the  act  of  (jongress  contains,  we  are  of 
opinion  that  an  exposition  ma^  be  given  per- 
fectly consistent  with  good  faith,  and  leaving 
to  North  Carolina  no  reasonable  ^und  for 
complaint.  We  here  disavow  all  mclination, 
on  the  part  of  this  court,  to  interfere,  unneces- 
sarily, in  state  altercations;  we  enter  into  the 
consideration  of  such  collisions  only  so  far  as 
to  secure  individual  right  from  being  crushed  in 
the  shock.  But  in  all  such  discussions  the  ques- 
tions necessarily  arise,  what  has  a  state  granted? 
and  what  was  the  extent  of  its  power  to  grant? 
Those  questions  cannot  be  avoided. 

It  will  be  recollected  that  the  state  of  Ten- 
nessee originally  constituted  a  part  of  the  state  of 
North  Carolina;  that  in  the  year  1789  the  latter 
state  made  a  cession,  both  of  soil  and  sover- 
eignty, to  the  United  States,  of  all  the  soil  and 
countiy  now  comprised  within  the  limits  of 
Tennessee;  and  that  in  the  year  1796,  the  state 
of  Tennessee  was  admitted  into  the  Union. 
Previous  to  the  act  of  cession,  North  Carolina 
had  made  title  to  a  considerable  portion  of  the 
soil  of  Tennessee,  under  circumstances  which 
attached  the  title  to  a  designated  portion  of  soil, 
so  that  nothing  more  was  necessary  to  vest  a 
complete  legal  title,  but  what,  in  contempla- 
tion of  her  laws,  was  a  mere  formality,  a  sur- 
vey and  grant.  In  other  instances  she  had 
iHfiued  warrants  for  a  specified  quantity  of  land, 
but  under  which  the  holder  had  not  yet  defini- 
tively fixed  his  landmarks, so  that  he  did  not  hold 
land,  but  only  the  evidence  of  aright  to  acc^uire 
land.  These,  and  several  other  descriptions 
53^*]  *of  land-titles,  as  they  are  called,  the 
act  of  cession  makes  provision  for  securing  to 
the  individual,  to  the  full  extent  to  which  he 
was  entitled  under  the  laws  of  North  Carolina. 
The  words  of  the  deed  of  cession  are  these : 
''Where  entries  have  been  made  agreeably  to 
law.  and  titles  under  them  not  perfected  by 
grant  or  otherwise,  then,  and  in  that  case,  the 
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governor  for  the  time  being,  shall,  and  he  is 
hereby  required  to  perfect,  from  time  to 
time,  such  titles,  in  such  manner  as  if  this 
act  had  never  been  passed.  And  that  all  en- 
tries made  by,  or  grants  made  to  all  and  every 
person  or  persons  whatsoever,  agreeably  to  law, 
and  in  the  limits  hereby  intended  to  be  ceded  to 
the  United  States,  shall  have  the  same  force 
and  effect  as  if  such  cession  had  not  been  made; 
and  that  all  and  every  right  of  occupancy  and 
pre-emption,  and  every  other  right  reserved  by 
any  act  or  acts,  to  persons  settled  or  occupying 
lands  within  the  limits  of  the  lands  hereby  in- 
tended to  be  ceded  as  aforesaid,  shall  continue 
to  be  in  full  force  in  the  same  manner  as  if  the 
cession  had  not  been  made,  and  as  conditions 
upon  which  the  said  lands  are  ceded  to  the 
United  States;"  and  "  further  it  shall  be  under- 
stood," &c.,  making  a  provision  for  the  case  of 
persons  who  shall  lose  the  benefit  of  a  location 
because  of  its  having  been  laid  on  a  place  pre- 
viously located,  and  declaring  that  ''they shall 
be  at  liberty  to  remove  the  location  of  such  en- 
try or  entries, to  anv  lands  on  which  no  entry 
has  been  specifically  located,  or  on  any  vacant 
lands  included  within  the  limits  of  the  lands 
hereby  intended  to  be  ceded." 

♦Thus,  under  the  act  of  cession,  the  [*536 
United  States  held  the  right  of  soil  in  the  va- 
cant lands  of  Tennessee,  qualified  by  the  right 
which  the  state  of  North  Carolina  retained  of 
perfecting  the  inchoate  titles  created  under  her 
own  laws. 

When  the  act  was  passed,  admitting  the  state 
of  Tennessee  into  the  Union,  Congress  omitted 
to  insert  any  express  provision  respecting  un- 
appropriated land;  and  on  this  circumstance 
the  state  of  Tennessee  set  up  a  claim  to  all  such 
land  within  her  designatea  limits.  But  still 
she  was  embarrassed  in  the  use  of  her  supposed 
acquisition,  by  the  rights  which  North  Caro- 
lina retained  of  perfecting  her  own  land  titles, 
and  she  could  not  obtain  from  a  state  a  cession 
of  that  right  without  the  consent  of  Congress. 
This  afforded  ^e  United  States  ultimately  the 
means  of  resuming,  in  part,  the  soil  that  they 
were  supposed  inadvertently  to  have  ceded  to 
Tennessee,  and  was  the  ground-work  of  the 
compact  which  is  exhibited  in  the  act  of  1806. 
The  state  of  North  Carolina  in  the  meantime 
had  passed  an  act  in  1808,  entitled  "an  act  to 
authorize  the  state  of  Tennessee  to  perfect  titles 
to  land  reserved  to  this  state  by  the  cession  act," 
but  expressly  subject  to  the  assent  of  Congress; 
and  the  two  great  objects  of  the  act  of  Congress 
of  1806,  as  avowed  in  the  title,  are  "  to  author- 
ize the  state  of  Tennessee  to  issue  grants  and 
perfect  titles  to  certain  lands  therein  described, 
and  to  settle  the  claims  to  the  vacant  and  un- 
appropriated lands  within  the  same;"  or,  in 
other  words,  to  enable  the  state  of  Tennessee 
to  acquire  the  absolute  unqualified  right  (so  far 
as  it  comported  with  *private  right)  of  [*537 
appropriating  the  soil  within  its  limits,  and, 
eodem  flatu,  to  enter  into  a  partition  of  that 
soil  with  the  United  States,  connected  with  the 
rights  thus  acquired  from  North  Carolina. 
And  such  in  effect  is  the  operation  of  the  com- 
pact of  1806.  The  two  contracting  parties 
commence  with  drawing  a  line  across  the  state, 
and  then  stipulate  that  the  soil  to  the  westward 
shall  be  vested  absolutely  in  the  United  States, 
and  that  to  the  eastward  in  Tennessee.    Now, 
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it  is  absurd  to  suppose,  that  when  the  United 
States  proposed  to  acquire  to  themselves  the 
absolute  dominion  over  the  soil  to  the  west- 
ward, that  they  would  have  withheld  that  as- 
sent, without  which  Tennessee  could  not  ac- 
quire it,  and,  of  course,  could  not  convey  it  to 
the  United  States.  The  words  in  which  the  as- 
sent of  Congress  is  expressed,  are  found  in  the 
close  of  the  2d  section;  they  are  these,  "to 
which  said  act  the  assent  of  Congress  is  hereby 
given,  so  far  as  is  necessary  to  carry  into  effect 
me  objects  of  this  compact."  But  these  latter 
words,  although  at  first  view  they  may  appear 
to  be  restrictive,  really  in  their  operation,  as 
here  applied,  must  give  the  utmost  latitude 
to  that  assent;  because,  nothing  short  of  that 
latitude  would  give  effect  to  the  provisions  of 
the  compact.  And  upon  considering  the  act 
of  North  Carolina,  to  which  they  refer,  it  will 
obviously  appear  that  those  restrictive  words 
were  introduced  with  a  view  to  another  object. 
There  are  several  provisions  of  mere  detail  con- 
tained in  that  act ;  these  could  take  effect  with- 
out the  assent  of  Congress,  and  to  those  pro- 
visions these  restrictive  words  must  have  had 
reference. 

638*]  *But,  it  is  contended,  that  in  the  very 
compact  between  the  United  States  and  Ten- 
nessee, the  conditions  of  the  act  of  cession  have 
been  violated,  and  the  state  of  North  Carolina 
was  authorized  to  resume  her  rights.  Without 
admitting  either  the  premises  or  conclusion  of 
this  ar^ment,  we  may  be  permitted  to  observe, 
that  it  IS  at  least  a  perilous  doctrine.  That  the 
members  of  the  American  family  possess  ample 
means  of  defence  under  the  constitution,  we 
hope  ages  to  come  will  verify.  But  happily  for 
our  domestic  harmony,  the  power  of  aggressive 
oi)eration  against  each  other  is  taken  away; 
and  the  difflculty  and  danger  of  applying  to 
the  contracts  of  independent  states,  the  prin- 
ciples of  the  common  law  relative  to  conditions, 
would,  if  necessary,  incline  this  court  to  con-, 
sider  words  of  conaition,  in  such  cases,  as  words 
of  contract.  In  this  instance,  the  state  of  North 
Carolina  has  asserted  the  common  law  right  of 
entering  for  condition  broken,  and  the  unfor- 
tunate consequences  may  well  be  held  up  as  a 
warning  to  others. 

But  in  this  case,  the  words  used  are  not  words 
of  condition.  On  the  contrary,  the  words  of 
condition  used  with  relation  to  the  provision 
for  securing  vested  freehold  rights  are  dropped, 
and  those  applied  to  the  other  class  of  rights 
are  appropriate  only  to  stipulation  or  contract, 
**  it  shall  beun  derstood,"  ebc.  are  the  words  as 
expressed  in  the  quotation  from  that  act.  All 
the  operation,  then,  which  can  be  given  to  the 
provisions  of  the  cession  act,  on  the  subject  of 
these  floating  rights,  is  that  of  the  stipulations  of 
a  treaty;  and  all  the  obligations  resulting  from 
those  provisions,  as  well  on  behalf  of  the  United 
639*]  States  as  of  Tennessee,  ♦was,  that  it 
should  be  honorably  and  in  good  faith  executed. 
And  this  has  been  done.  No  more  control  has 
been  exercised  over  those  floating  claims  than 
North  Carolina  might  have  exercised,  and  no 
obligation  which  North  Carolina  acknowledged 
with  re^rd  to  those  rights  have  been  violated. 

The  mjuries  complained  of  are,  that  these 
floating  rights  have  been  restricted  in  their 
original  range,  so  as  not  to  be  permitted  now  to 
be  located  to  the  westward  of  the  line  of  de- 
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marcation,  and  that  they  have  also  been  restric- 
ted to  the  eastward  by  the  stipulations  of  Ten- 
nessee, to  make  certain  appropriations  for 
schools.  But  this  reasoning  is  n>unded  upon 
two  assumptions  that  cannot  possibly  be  ad- 
mitted, to  wit:  That  North  Carolina  herself 
could  not,  if  she  had  thought  proper,  hsye 
made  these  appropriations  before  the  act  of 
cession,  and  that  after  the  act  of  cession,  tlie 
United  States  could  not  have  set  apart  any  por- 
tion of  the  unlocated  land  for  spedfiea  pur- 
poses; or,  in  fact,  have  issued  any  grants  or 
warrants  for  unappropriated  lands*  until  these 
floating  claims  had  finally  found  a  place  of 
rest,  Sfter  landing  and  embarking  again  a 
hundred  times.  It  would  have  been  nugatory 
under  such  circumstances  to*have  made  a  ces- 
sion of  territory.  These  claims  were  not  for- 
gotten ;  Tennessee  stipulates  to  make  provision 
for  them  on  her  side  of  the  line,  and  the  United 
States  to  make  provision  on  the  other  side,  if 
Tennessee  cannot  satisfy  them;  so  that  the 
whole  country  is  in  fact  open  to  the  holders  of 
these  rights;  but  they  are  only  in  the  first  in- 
stance directed  to  a  particular  tract  of  country 
to  make  their  selections. 

*With  re^rd  to  the  objection,  that  [*540 
the  appropriation  of  these  lands  was  made  to  a 
single  state,  when  they  were  expressly  given 
for  the  use  of  the  United  States,  including 
North  Carolina,  there  is  certainly  nothing  in  it; 
for  the  erection  of  a  state  may  have  appeared 
to  Congress  the  most  beneficial  general  purpose 
to  which  those  lands  could  be  appropriated; 
nor  can  the  prohibition  to  locate  warrants  on  the 
Cherokee  lands  be  objected  to,  when  it  is  con- 
sidered that  it  was  actually  illegal  under  the 
laws  of  North  Carolina;  and  the  stipulation  is 
expressly  made  in  subservience  to  the  laws  of 
that  state. 

Upon  the  whole,  we  are  decidedly  of  opinion 
that  the  state  of  North  Carolina  has  parted  with 
the  power  to  issue  this  grant,  and  could  not  re- 
sume it.  But  although  we  must  decide  against 
the  action  of  the  plaintiff  in'  this  case,  b^^uw 
it  rests  upon  that  grant,  it  must  not  be  inferred 
that  we  think  unfavorably  of  his  right  to  the 
land.  On  the  contrary,  we  have  no  doubt,  as 
far  as  appears  in  this  record,  of  the  obligation 
on  the  United  States  to  make  provision  for 
issuing  a  grant  in  his  favor;  and  in  the  mean- 
time the  courts  of  the  United  States  ate  not 
without  resources  in  their  equity  jurisdiction  to 
afford  him  relief. 

Judgment  affirmed. 

ated— 12  Pet.  726, 745 ;  U  Pet.  413. 


*[COMMON  LAW.]  [*541 

MURRAY'S  LESSEE  v.  BAKER  bt  al. 

The  term  **  bejrond  sea-s"  in  the  proviso  or  sarinjr 
clause  of  a  statute  of  limitations,  are  equivalent  to 
*'  without  the  limits  of  the  state  "  where  the  Btatuto 
ifl  enacted;  and  the  party  who  is  without  tho^e 
limits  is  entitled  to  the  benefit  of  the  exception. 

THIS  was  an  action  of  ejectment  brought  bv 
the  plaintiff  in  error  in  the  Circuit  Court 
for  the  District  of  Georgia,  to  recover  the  pos- 
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flesftion  of  certain  lands  lying  in  that  state.  At 
the  trial,  a  special  verdict  was  found,  as  fol- 
lows: 

' '  We  find  that  the  lessors  of  the  plaintiff  have 
not  been  in  the  state  of  Qeorgia  since  the  de- 
fendants, or  their  ancestors,  came  into  posses-' 
sion  of  the  premises  sued  for.  We  further  find 
that  the  ancestors  of  the  defendants  possessed 
the  land  from  about  *  the  year  1791  until  his 
death,  which  happened  aoout  February  last, 
aod  that  the  defendant,  his  children,  and  legal 
representatives,  have  been  in  possession  thereof 
from  that  time.  If  the  court  are  of  opinion  that 
the  case  of  the  plaintiffs  is  excepted  from  the 
operation  of  the  act  of  limitations  of  this  state, 
passed  the  21st  <^  of  March,  1767,  then  we 
find  for  the  plaintiffs,  with  ten  cents  damages; 
but  if  the  court  are  of  a  contrary  opinion,  then 
we  find  for  the  defendants." 

The  judges  of  the  court  below  divided  on  a 
motion  that  judgment  should  be  entered  up  for 
^42*]  the  plaintiffs  *on  this  verdict,  and  the 
question  was  thereupon  certified  to  this  court. 

The  statute  of  limitations  in  question  is  as 
follows: 

"  Be  it  enacted,  &c.,  that  all  writs  of  forme- 
don  in  descender,  remainder  and  reverter  of 
any  lands,  &c.,  or  any  other  writ,  suit  or  action, 
whatsoever,  hereafter  to  be  sued  or  brought,  by 
occasion  or  means  of  any  title  heretofore  ac- 
crued, happened  or  fallen,  or  which  may  here- 
after descend,  happen  or  fall,  shall  be  sued  or 
taken  within  seven  years  next  after  the  passing 
of  this  act,  or  after  the  title  and  cause  oi  action 
shall  or  may  descend  or  accrue  to  the  same, 
and  at  no  time  after  the  said  seven  years.  And 
that  no  person  or  persons  that  now  hath,  or 
have,  any  right  or  title  of  entry  into  any  lands, 
&c.,  sliafl  at  any  time  hereafter  make  any  entry 
but  within  seven  years  next  after  the  passing  of 
this  act,  or  after  his  or  their  right  or  title  shall 
or  may  descend  or  accrue  to  the  same :  and  in 
default  thereof,  such  person  so  not  entering, 
and  his  heirs,  shall  be  utterly  excluded  and  dis- 
abled from  such  entry  after  to  be  made.  Pro- 
vided, nevertheless,  that  if  any  person  or  per- 
sons, that  is  or  shall  be  entitled  to  such  writ  or 
writs,  or  that  hath,  or  shall  have  such  right  or 
title  of  entry,  be,  or  shall  be,  at  the  time  of 
such  right  or  title  first  descended,  accrued, 
come,  or  fallen,  within  the  age  of  twenty-one 
years,  fenie  cotert,  non  compos  mentis,  impris- 
oned, or  beyond  seas,  that  then  such  person  or 
persons,  and  his  and  their  heir,  and  heirs,  shall 
or  may,  notwithstanding  the  said  seven  years 
are  expired,  bring  his,  her,  or  their  action,  or 
S43*J  make  his,  her,  or  their  entry,  *as  he, 
she,  or  they  might  have  done  before  this  act: 
so  as  such  person  or  persons,  or  his,  her,  or  their 
heir  and  heirs,  shall,  within  three  years  next 
after  his,  her,  or  their  full  age,  discoverture, 
comyig  of  sound  mind,  enlargement  out  of 
prison,  or  returning  from  beyond  seas,  take 
benefit  of  and  sue  for  the  same,  and  at  no 
time  after  the  said  three  years." 

Mr.  Berrien,  for  the  plaintiff,  argued  that  the 
term  "  beyond  seas,"  in  the  statute  of  limita- 
tions, was  not  to  be  construed  literally,  accord- 
ing to  iU  geographical  import,  but  liberally  and 
with   reference  to  the  protection  which  this 


clause  of  the  statute  was  intended  to  afford. 
"  Beyond  seas,"  and  "out  of  the  state,"  are  an- 
alogous expressions,  and  must  have  the  same 
construction.*  The  expression  "beyond  seas  " 
has  been  borrowed  from  a  corresponding  statute 
in  Great  Britain,  where  it  has  a  local  or  geogra- 
graphical  aptitude,  which  it  does  not  possess 
here.  The  phraseology  of  the  English  statutes 
has  been  modified  to  wi&pi  it  to  the  varying  cir= 
cumstances  of  that  nation.  Anterior  to  the  acces- 
sion of  the  first  James,  the  northern  part  of 
the  island  was  held  by  Scotland  in  distinct  sov- 
ereignty, and  in  this  state  of  things,  the  expres- 
sion "  beyond  seas  "  would  have  been  unapt. 
A  resident  of  Scotland,  though  that  country 
was  then  foreign  to  England,  would  not  have 
been  within  the  proviso  of  the  statute.  Accord- 
ingly, we  find  that  the  corresponding  expres- 
sion in  the  statutes  passed  anterior  to  this 
♦period,  IB  "  out  of  the  realm."  And  Mr.  [*544 
Justice  Wilmot,  in  pronouncing  his  opinion  in 
the  case  of  The  King  v.  WaUcer,*  observes,  that 
"  the  legislature,  by  altering  the  phraseology  of 
the  statute  from  '  out  of  the  realm '  to  '  beyond 
seas '  at  this  precise  period,  seems  to  have  point- 
ed to  the  case  of  a  dwelling  in  Scotland.  Dur- 
ing the  war  of  our  revolution,  the  British  army 
was  in  possession  of  part  of  the  state  of  New 
York.  It  has  been  held  there  that  the  maker 
of  a  promissory  note,  who  was  within  the  Brit- 
ish Imes  during  such  occupancy,  and  departed 
with  the  British  army  at  the  close  of  the  war, 
was  out  of  the  state  during  that  time,  and, 
therefore,  not  entitled  to  plead  the  statute  in 
bar;  and  that  the  cause  of  action  accrued  only 
upon  his  coming  into  the  state,  after  the  peace. 
"  The  party  was  out  of  the  jurisdiction  of  the 
state.  He  was  quasi  out  of  the  realm.  He  was 
where  the  authority,  which  was  exercised,  was 
derived,  not  from  the  state,  but  from  the  King 
of  Great  Britain  by  right  of  conquest."'  So,  in 
this  case,  the  plaintiffs  were  never  within  the 
jurisdiction  of  the  state;  and  if,  in  the  language 
of  the  Chief  Justice  first  cited,  beyond  seas  and 
out  oj  Ike  state  are  analo^us  expressions,  they 
are  entitled  to  bring  their  action  at  any  time 
within  three  years  after  coming  into  the  state. 
The  oppasite  construction  would  involve  the 
absurdity  of  refusing  the  protection  of  the  stat- 
ute to  a  person  living  in  Chili,  because  access 
can  be  had  to  that  remote  country  by  land; 
whilst  it  is  extended  *to  a  person  resid-  [*646 
ing  in  the  neighboring  West  India  island,  be- 
cause the  seaS  must  be  passed  in  order  to  jreach 
the  latter. 

No  counsel  appeared  to  argue  the  cause  on 
the  other  side. 


Johnson,  J.,  delivered  the  opinion  of  the 
court:  This  is  an  action  of  ejectment.  The 
defense  set  up  is  the  act  of  limitations  of  the 
state  of  Geor^a.  The  only  question  which  the 
case  presents  is,  whether  the  plaintiff,  who  re- 
sided in  Virginia,  comes  within  the  exception 
in  the  act  in  favor  of  persons  "  beyond  seas." 

On  this  question,  the  court  are  unanimously 
of  opinion,  that  to  give  a  sensible  construction 
to 'that  act,  the  words  "  beyond  seas  "  must  be 
held  to  be  equivalent  to  "  without  the  limits  of 


1.— Per  Chief  Justice  Marshall. 
4]eau'B  ex'ra.  3  Cranch,  174. 177. 

Wheat.  3. 


Fiaw  V.  Aober^ 


2.-1  W.  Bl.  286.  • 

3.— Slesrht  V.  Kane,  1  Johns.  Cas.  70, 81. 
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the  Btate,"  and  order  this  opinion  to  be  cer- 
titied  to  the  Circuit  Court  of  the  District  of 
Qeorgia. 

CeHificaUfor  the  PiairiMff, 
Cited-U  Wheat.  366 ;  6  Pet.  300 ;  7  Otto»  687. 


646*] 


*[PRTZE,] 


THE  AMIABLE  NANCY. 


The  district  courts  of  the  United  States  have  Jur- 
isdiction of  questions  of  prise,  and  Its  Incidents, 
Independent  of  the  special  provisions  of  the  prize 
act  of  the  :28th  June,  1812,  ch.  430.  (CVK.) 

On  an  Illegal  seizure,  the  orli^nal  wrong-doers 
may  be  made  responsible  beyond  the  loss  actually 
sustained,  in  a  case  of  gross  and  wanton  outrage : 
but  the  owners  of  the  privateer,  who  are  only  con- 
structively liable,  are  not  bound  to  the  extent  of 
vindictive  damages. 

An  item  for  loss  by  deterioration  of  the  canro, 
not  occasioned  by  the  improper  conduct  of  the 
captors,  rejected. 

The  probable  or  possible  proAts  of  an  unflnlshed 
voyage  alford  no  rule  to  estimate  the  damages,  in 
a  case  of  marine  trespass. 

The  prime  cost  or  value  of  the  property  lost,  and, 
in  case  of  injury,  the  diminution  in  value  by  rea- 
son of  the  injury,  with  lntere!*t  thereon,  affords 
the  true  measure  for  estimating  damages  in  such  a 
case. 

An  item  for  the  ransom  of  the  vessel  and  cargo, 
which  had  been  subsequently  seized  by  another 
belligerent  (as  alleged  for  want  of  papers),  of 
which  the  vessel  had  been  deprived  by  the  first 
captors,  rejected  under  the  particular  circum- 
stances of  the  case. 

THIS  was  a  suit  for  a  marine  trespass,  com- 
menced in  the  District  Court  for  the  south- 
ern district  of  New  York,  by  the  libelants  and 
appellants,  who  were  the  owner,  master,  super- 
cargo, and  crew  of  the  Haytian  schooner 
Amiable  Nancy,  against  the  defendants,  who 
were  the  owners  of  the  private  armed  American 
vessel  Scourge. 

The  libel  states,  that  the  Amiable  Nancy 
and  her  cargo  belonged  to  the  libelant,  Peter 
Joseph  Mirault,  of  Port-au-Prince,  in  the 
547*]  island  of  Hayti,  or  St.  Domingo  ;  ♦that 
the  vessel,  with  a  cargo  of  corn,  sailed  from 
Port-au-Prince  about  the  7th  of  October,  1814, 
on  a  voyage  to  Bermuda,  and  in  the  prosecu- 
tion thereof,  about  the  twenty-fourth  day  after 
sailing,  in  latitude  25  degrees  north,  was 
oblig^,  by  stress  of  weather,  to  bear  away  for 
Antigua,  there  to  refit  and  again  proceed  on  the 
said  voyage  ;  that  whilst  proceeding  toward 
Antigua,  about  the  4th  of  November,  in  the 


same  year,  in  latitude  17  degrees  54  minates 
north,  and  in  longitude  62  degrees  42  minates 
west,  the  said  Haytian  schooner  was  boarded 
by  an  armed  boat's  crew  from  the  private 
armed  American  brig  Scourge,  commanded  hy 
Samuel  Eames,  and  owned  by  the  defendants  ; 
that  Jeremv  C.  Dickenson,  the  first  lieutenant 
of  the  said  brig,  with  the  said  armed  boat's 
crew,  then  and  there  took  possession  of  the 
Amiable  Nancy,  and  robbed  and  plundered  the 
libelants,  respectively,  of  divers  articles  of 
wearing  apparel,  money,  and  other  valuable 
effects  of  a  great  value,  being  all  that  the  libel- 
ants, at  the  time  of  the  boarding  as  aforesaid,, 
were  possessed  of  ;  and  also  robbed  and  plun- 
dered the  said  schooner  of  her  papers,  notwith- 
standing that  Samuel  C.  Lathrop,  the  officer 
commanding  the  marines  of  the  aforesaid  pri- 
vate armed  brig,  and  who  accompanied  the  said 
armed  boat's  crew,  had  reported  to  the  said 
JeremjT  C.  Dickenson  that  he  had  examined 
the  said  papers ;  that  they  were  perfectly  in 
order,  and  that  the  said  schooner  was  a  Haytian 
schooner  as  aforesaid  ;  that  the  said  armed 
boat's  crew  also  robbed  and  plundered  the  said 
schooner  of  divers  articles  belonging  to  her 
tackle  and  apparel,  to  wit,  of  a  log  reel  and 
line,  *lines  and  cordage,  and,  also,  of  [*&4:S 
poultry  ;  and  greatly  ill-treated  the  libelants, 
and,  in  particular,  knocked  down  and  greatly 
bruised  the  libelant,  Frederick  Roux.  and  put 
the  libelants  in  bodily  fear  and  danger  of  their 
lives ;  that  about  twelve  o'clock  of  the  same 
night,  the  armed  boat's  crew  aforesaid  left  the 
Amiable  Nancy,  and  the  said  schooner  waa 
permitted  to  proceed  on  her  course  as  aforesaid,, 
and  did  so  proceed,  but  her  papers  were  not 
restored,  nor  anv  other  article  of  appareU 
money,  nor  any  of  the  valuable  efiTectsof  which 
the  said  schooner  and  libelants  had  been  robbed 
and  plundered,  although  the  said  captain  and 
supercargo  did  frequently  and  urgently  re- 
monstrate with  the  boarding  oflloer  upon  the 
impropriety  of  such  conduct  as  aforesaid  ;  and 
did  then  and  there  state,  that  the  said  schooner 
could  not  proceed  without  her  said  papers;  but, 
notwithstanding  the  remonstrances  of  the  said 
libelants,  nothing  whatever  which  had  been 
taken  from  the  said  schooner,  and  from  the 
libelants,  was  restored.  That  the  libelant, 
Galien  Amie,  was  not  permitted  to  go  on  board 
of  the  said  private  armed  brig,  although  he 
earnestly  requested  permission  so  to  do,  whh 
the  intent  to  complain  to  the  commander  of  the 
said  private  armed  brig,  of  the  conduct  of  his 
said  armed  boat's  crew,  and  of  requesting  him 
to  cause  the  papers  and  articles  taken  as  afore- 
said, to  be  restored  to  the  libelants  and  the  said 
schooner.    That  the  said  schooner  continued 


Note.— In  cases  of  illegal  capture.  Profits  of  a 
voyage  broken  up  not  an  item  of  damages.  Schoon- 
er Lively,  1  Gall.  3U,  335 ;  Anna  Maria,  'i  Wheat.  327. 

The  measure  of  dama«res  is  the  value  of  the 
property  Injured  or  destroyed,  and  Interest  from 
the  time  of  the  trespass,  with  ton  per  cent,  added 
where  sale  was  under  disadvantaffoous  circum- 
stances or  not  at  port  of  destination.  Del  Col  v. 
Arnold,  3  Dall.  383;  ApoUon,  9  Wheat.  362;  La 
Aralstad  De  La  Rues,  5  wheat.  385. 

Same  principle  in  cases  of  collision.  Williamson 
V.  Elarrett,  13  How.  101 :  Smith  v.  Condry,  1  How.  28 ; 
The  New  Jersey  Olcott,  iU ;  The  Narragansett  Ol- 
cott,  246 ;  at  port  of  destination  ten  per  cent,  not 
added :  The  Cassius,  2  Story,  C.  G.  81. 
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Insurance  sometimes  a  proper  item.  The  Jf&na 
Maria,  2  Wheat.  327. 

In  willful  collision  there  may  be  punitive  dam- 
ages.   Rallston  v.  State  Riirhts,  Crabt>e,  22. 

Where  vessel  is  destroyed  by  collision,  measure 
of  damages  is  value  of  vessel  and  freisiit.  The  A  nn 
Caroline,  2  Wall.  538 ;  The  Rebecca,  Blatchf.  &  fi. 
347. 

When  injured,  the  cost  of  restoring  her  to  her 
former  condition,  and  in  this  various  items  are  to 
be  considered,  determined  by  the  circumstaubes  of 
the  case.  Rhode  Island,  Abb.  Adm.  100 :  The  Cath> 
erlne  v.  Dickinson,  17  How.  170;  The  New  Phila,. 
19  How.  815. 

Wheat.  8. 
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on  her  course  as  aforesaid,  and  on  or  about  the 
morning  of  the  8th  of  November,  in  the  year 
aforesaid,  arrived  at  the  entrance  of  the  harbor 
of  St.  Johns,  in  the  Island  of  Antigua,  when 
she  was  seized  and  detained  by  His  Britannic 
540*]  Majesty's  *euard-brig  Spider,  on  ac- 
count of  the  want  of  her  papers;  and  both  the 
vessel  and  cargo  were,  for  the  same  reason, 
libeled  and  proceeded  against  in  the  vice-ad- 
miralty prize  court  in  the  said  island.  That 
the  Amiable  Nancy  was  detained  in  the 
possession  of  the  saui  guard-brig  Spider  until 
the^th  of  November;  and  in  consequence  of 
an  agreement  previously  made  between  the 
captors  aforesaid  and  the  said  supercargo, 
which  he  was  advised  to  make,  in  order  to 
avoid  the  further  detention,  deterioration  of 
the  cargo,  and  total  loss  of  the  same,  as  of  the 
said  schooner,  the  schooner  and  her  cargo 
were  condemned  as  good  and  lawful  prize,  and 
were  immediately  dSivered  up  to  the  libelant, 
the  supercar^  aforesaid,  on  an  engagement  to 
pay  to  the  said  captors  the  sum  of  $1,000,  and 
all  law  and  court  charges,  to  a  sreat  amount,  to 
wit,  to  the  amount  of  about  $5&.21,  which  said 
compromise,  law  and  court  charges  together, 
amounted  to  the  sum  of  f  1,542.21,  which  the 
libelant,  Frederick  Roux,  was  obliged  to  pay, 
and  did  actually  pay,  in  order  to  procure  the 
liberation  of  the  said  vessel  and  cargo.  And 
in  order  to  pay  the  same,  the  said  last-mentioned 
libelant  was  obliged  to  pay,  and  did  pay  the 
further  sum  of  $586.44,  by  selling  bills  to  pro- 
cure specie  to  make  the  said  payment;  beside 
which,  the  said  cargo  of  com  sustained  a  loss  of 
$1,200,  by  its  detention  in  port  as  aforesaid, 
deterioration  and  fall  in  price;  and  the  owner 
of  said  schooner  did  sustain  further  loss  by  the 
breaking  up  of  his  said  voyage,  and  the  said 
schooner  being  obliged  to  leave  Antigua  in 
ballast,  althou^  a  full  freight  was  offered  to 
5oO*]  him.  That  in  consequeuie  of  *the  rob- 
bery and  plunder  of  the  said  schooner,  and  the 
ill-treatment  of  the  libelants,  and  the  capture 
and  detention,  as  aforesaid,  heavy  loss  and 
damage  accrued  to  the  libelants,  respectively, 
amounting  in  the  whole  to  $15,000. 

The  libel  then  prays,  that  the  defendants,  as 
the  owners  of  the  Scourge,  may  be  decreed  to 
pay  to  the  libelants  the  damages  respectively 
sustained  by  them  by  the  illegal  conduct  of  the 
said  boat's  crew,  with  all  other  charges  and 
expenses  thereby  incurred,  and  losses  therefrom 
accruing,  and  for  such  other  relief  as  may  be 
suited  to  the  case. 

The  defendants,  by  their  answer  and  plea, 
admit  thAt  they  were,  at  the  time  mentioned  in 
the  libel,  the  owners  of  the  Scourge,  which 
was  regularly  commissioned  as  a  private  armed 
vessel  during  the  late  war;  and  that,  whilst 
cruising  on  the  high  seas,  she  met  with  the  said 
Ilaytian  schooner;  but  they  do  not  admit  that 
the  plundering,  outrages,  and  other  unlawful 
acts  mentioned  in  the  libel,  were  committed 
as  therein  charged ;  they  4o,  however,  admit, 
that  the  said  schooner  was  boarded  by  a  crew 
from  the  Scourge,  under  the  belief  that  she 
WHS  an  enemy,  and  that  some  improper  acts 
w^ere  committed  by  some  of  the  saia  crew ;  but 
tliey  deny  their  responsibility  therefor,  especial- 
ly as  the  said  crew,  or  some  of  them,  were 
punished  for  their  improper  conduct. 

Samuel  C.  Lathrop,  captain  of  marines  on 

Wheat.  8. 


board  the  Scourge,  proved,  that  whilst  the  said 
vessel  was  on  a  cruise,  they  fell  in  with  the 
Amiable  Nancy,  about  the  4th  or  5th  of  No- 
vember, 1814,  and  boarded  her;  that  Lieut. 
Dickenson  and  himself,  with  twelve  *or  [*66 1 
thirteen  of  the  crew,  went  in  the  boarding 
boat,  under  the  command  of  Lieut.  Dickenson, 
and  that  as  soon  as  the  boat  came  alongside  of 
the  schooner,  Dickenson  and  himself  went  on 
board  of  her,  and  all  the  men  but  one  followed; 
that  the  men  immediately  commenced  plunder- 
ing the  vesser,  which  Dickenson  saw,  and  took 
no  measures  to  prevent;  that  the  witness  ex- 
amined her  papers,  and  found  her  to  be  a 
Haytian  schooner,  and  that  they  were  all 
regular,  and  so  reported  to  Lieut.  Dickenson. 
That  the  boat's  crew  ought  not  to  have  gone  on 
board  of  the  schooner  at  all;  but  Dickenson  did 
not  order  them  back,  and  permitted  them  to 
proceed  in  breaking  into  the  cabin,  breaking 
open  the  trunks  of  the  captain  and  supercargo, 
plundering  their  contents,  and  the  schooner's 
crew  of  their  clothes  and  effects,  and  throwing 
them  in  bundles  into  the  boat  alongside  the 
schooner;  that  the  captain  and  supercar^ 
complained  to  Dickenson  of  the  conduct  of  his 
crew,  and  especially  of  their  destruction  of 
the  schooner's  papers;  and  the  supercargo 
also  complained  of  being  knocked  down ;  but 
Dickenson  took  no  notice  of  their  complaints, 
and  suffered  the  boat's  crew  to  continue  their 
plundering  two  hours  on  board  of  the  schooner, 
though  he  had  examined  the  schooner's  papers, 
and  made  his  report,  as  before  stated,  in  ten 
minutes  after  going  on  board. 

Commissions  were  issued  to  Antigua  and 
Port-au-Prince  to  take  testimony  on  the  part  of 
the  libelants.  Under  the  Antigua  commission, 
it  was  proved,  tjjiat  the  Amiable  Nancy  and  her 
cargo  were  seized  libeled,  and  condemned  at 
Antigua,  on  account  of  her  *want  of  [*562 
papers.  That  the  supercargo  compromised  with 
the  captors  for  $1,000,  and  court  charges 
$542.21,  which  he  was  advised  to  do,  as  most 
for  the  interest  of  the  owner.  That  it  was  nec- 
essarv  to  pay  this  amount  in  specie,  which 
could  only  he  raised  by  a  sale  of  the  bills  for 
which  the  cargo  was  sold,  and  was  done  at  a 
loss  of  $586.44;  that  other  sums  were  disbursed 
for  the  vessel,  making  in  the  whole  $2,127.60. 
During  the  detention  of  the  vessel,  the  price  of 
com  fell  a  dollar  a  bushel,  and  the  cargo  was 
injured  by  the  search  of  the  schooner,  made  by 
the  Spider's  crew,  which  occasioned  a  loss  of 
$1,200.  The  expenses  of  the  schooner  at 
Antigua  were  proved  to  be  $414.  The  value  of 
the  articles  plundered  from  the  vessel,  captain, 
su(>ercargo  and  crew,  was  proved  by  one  of 
the  witnesses,  and  by  the  protest;  also,  the 
ill-treatment  and  personal  violence  complain- 
ed of. 

Under  the  commission  to  Port-au-Prince,  it 
was  proved  that  the  libelant,  Peter  Joseph  Mir- 
ault,  was  the  owner  of  both  the  schooner  and 
cargo,  and  that  the  schooner  was  a  Havtian  ves- 
sel, regularly  documented  as  such.  The  deten- 
tion and  plunder  of  the  schooner,  by  the  boat's 
crew  of  the  Scourge,  is  fully  and  particularly 
proved  by  one  of  the  seamen  on  board  of  the 
schooner.  The  object  of  the  voyage  to  Ber- 
muda, and  the  loss  sustained  in  consequence  of 
its  being  broken  up,  are  also  proved. 

On  the  hearing  of  the  cause  in  the  District 
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Court,  it  was  referred  to  the  clerk,  or  his 
deputy,  to  associate  with  him  two  merchants, 
and  report  the  damages  sustained  by  the  libel- 
ants. The  deputy  cierlc  accordingly  associated 
^53*]  *with  him  two  respectable  merchants, 
one  chosen  by  each  of  the  parties,  who  report- 
ed the  damages  as  follows; 

Money  paid  for  redeeminar  vessel' 
and  carffo,  at  Antigua,  after  con- 
demnatfon,    -----  |2,137  00 
lioss  sustained  on  sales  of  the  car- 
go of  com,  at  Aotlgua,  in  conse- 
quenoe  of  the  capture,    - 
Detention,  wages  of  the  crew  at 
Antigua,  in  consequence  of  seiz- 
ure by  the  Spider  brig,  occasion- 
ed by  the  lossof  ship'spapers. 
Articles     plundered     m>m     the 

schooner  Amiable  Nancy,    -     -        25  00 
Money  and  effects  plundered  from 

M.  Rouxf  the  supercargo,    -   - 
Money  and  effects  plundered  from 
the  officers  and  crew  of  thn  Ami- 
able Nancy :    -      -      - 
From  Captain  Aime,  -  -  $100  00 
Moriset,  mate,    -   -    80  00 
B.  Lenau,    .    -     .     54  00 
J.  J.  Loiseau,    -     -     63  00 
Michael,    -      -     -     10  00 
SayoUt    -       -       - 


-   1,200  00 


4U00 


470  00 


700 


4154*] 

"^Loes  sustained  in  consequence  of  the  ex- 
penses occasioned  bv  the  seizure  and 
condemnation  in  Antigua,  growing  out  of 
the  Amiable  Nancy  having  been  deprived 
of  her  papers  by  the  acts  of  the  officers 
and  crew  of  the  Scourge,  as  proved  by 
the  deposition  of  Samuel  Dawson,  and  F. 
Lavaud,  of  Port-au-Prince,    .       -      - 


904  00 

-—$4,540  00 


8,600  00 


$8,040  60 
Interest  on  this  sum,  from  1st  January, 1816, 
till  the  Ist  July,  1817,  at  6  per  cent,  per 
annum,    -.---.-.     1,206  07 

$9;^67 
Allowance  for  M.  Roux*s  expenses  to  and 
from  Port-au-Prlnce,  Antigua,  Boston, 
&c.:  detention  in  New  York,  loss  of  time, 
and  other  incidental  expenses,  procuring 
evidence,  and  atten^ng  the  trial,    -     -     1,500  00 

$10,746  67 

This  report  was  confirmed  by  the  court,  and 
it  was  further  ordered  by  the  court,  that  the 
defendant  should  pay  to  the  libelant,  for  per- 
sonal injuries,  as  follows: 

To  the  supercargo,  five  hundred  dollars,    -  -  $600 

To  the  captain,  one  hundred  dollars.    -    -   -  100 

K55*]*To  the  mate,  one  hundred  dollars,    --  100 

To  the  sailor,  fifty  dollars,    -----  50 


1760 


And  that  the  defendants  should  pay  to  the 
libelants  one  thousand  dollars  for  the  commis- 
sion claimed  by  the  supercargo,  Frederick 
Roux,  seven  hundred  and  fifty  dollars  for  coun- 
sel fees,  the  proctor's  costs,  and  the  costs  of 
court. 

The  defendants  appealed  from  the  decision 
of  the  District  Court  to  the  Circuit  Court  for 
the  Southern  District  of  New  York,  where  it 
was  heard  in  Septeml>er  term,  1815,  and  the 
following  decree  made: 

This,  ap}>eal  having  been  argued,  &c.,  this 
court,  after  mature  deliberation  thereon,  do  or- 
der, adjudge,  and  decree,  that  the  sentence  of 
the  District  Court,  which  has  been  appealed 
from,  be  reversed,  and  this  court  proceeding  to 
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assess  the  damages  in  this  cause,  make  the  fol- 
lowing allowanoes,  that  is  to  say: 

To  the  Oumer  of  the  Schooner. 

1.  For  expenses  during  her  deten- 
tion at  Antigua,   in   conformity 

with  the  estimate  of  the  con8ignee,$900  00 

2.  For  expenses  of  the  mate  and  su- 
percargo while  there,  according 
to  the  testimony  of  the  same  wit^ 

ness,    -------7000 

3.  For  articles  plundered  from 
schooner,    ......2500 

^Interest  on  these  sums  at  10  \*5M 

per  cent,  from  1st  of  January,  1815, 
to  1st  September,  1817,  two  years 
and  eight  months,   -      .      -    -      lOB  M 
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To  the  Magter  of  the  Schooner. 

1.  For  articles  taken  from  him    -       100  00 
The  same  Interest  on  this  sum    -   -      26  66 

2.  For  personal  injuries,  -      .       -     100  00 


To  the  Supercargo, 

1.  For  articles  plundered  of  him,    -    470  00 
The  like  Interest  on  this  sum,    -   -     114  32 

2.  For  penonal  wrongs,    -      -     -       600  00 

3.  For  his  expenses  in  collecting 
testimony  at  ilntigua,  Port-au- 
Prince,  Ac,  and  attending  trial,    - 

To  the  Mate. 


236  68 


1«064  3S 


760  00 


1.  For  the  property  lost  by  him,  - 
The  like  interest  on  this  sum,    -   - 

2.  For  injury  to  his  person,    - 

Zb  jLeTUMt,  the  Sailor. 

1.  For  property  robbed  of  him,  .   - 
The  like  interest  on  this  sum,    - 

2.  For  injury  to  his  person,    - 


80  00 

2182 

100  00 


201  as 


54  00 
14  40 
50  00 

—I — 


118  40 
$2,879  64 


*It  is  therefore  further  ordered  and  di-  [*557 
rected,  That  there  be  paid  by  the  appellants,  to 
the  respondents  and  libelants,  the  said  sum  of 
$2,879.64,  in  the  manner  and  proportions  fol- 
lowing, that  is  to  say — ^to  the  libelant,  Peter 
Joseph  31irault,  owner  of  the  schooner  and 
cargo,  the  sum  of  $498.94;  to  the  libelant,  Ga- 
lien  Amie,  master  of  the  schooner,  the  sum  of 
$226.66;  to  the  libelant.  Frederick  Roux,  the 
supercargo,  the  sum  of  $1,834.82;  to  the  libel- 
ant, Antnony  Moriset,  the  mate,  the  sum  of 
$201.82;  to  the  libelant,  Elie  Lenau,  one  of  the 
mariners,  the  sum  of  $118.40. 

And  it  is  further  ordered,  adjudged,  and  de- 
creed, That  the  appellants  pay  the  further  sum 
of  $750  for  counsel  fees  in  the  District  Court; 
and  that  they  also  pay  the  proctor's  costs  in 
the  said  court,  and  the  costs  of  that  court,  to  be 
taxed. 

And  it  is  further  ordered  and  decreed.  That 
each  party  pay  his  own  costs  in  this  court;  from 
which  decree  the  libelants  appealed  to  this 
court. 

This  cause  was  argued  by  Mr.  S&rgeajit  and 
Mr.  BaJditin}  for  the  appellants,  and  by  Mr. 
D.  B.  Ogden  for  the  resiK)ndents.' 


Story,  J.,  delivered  the  opinion  of  the  court: 
The  jurisdiction  of  the  District  Court  to  enter- 
tain *this  suit,  by  virtue  of  its  general  [*658 
admiralty  and  maritime  jurisdiction,  and  inde- 
pendent of  the  special  provisions  of  the  prize 

1.— They  cited  The  Lucy,  3  Rob.  206;  The  Xarcii»- 
sus,  4  Kob.  17 ;  The  Lively,  1  Gallis.  315. 

2.— He  olted  Del  Col  v.  Arnold,  8  Dail.  833. 
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act  of  the  26th  of  June,  1819,  ch.  107,  has  been 
£0  repeatedly  decided  by  this  court  that  it  can- 
not he  permitted  again  to  be  judicially  brought 
into  doubt.*    Upon  the  facts  disclosied  in  the 
evidence,  this  must  be  pronounced  a  case  of 
gross  and  wanton  outrage,  without  any  just 
provocation  or  excuse.     Under  such  circum- 
stances, the  honor  of  the  country,  and  the  duty 
of  the  court,  equally  require  that  a  just  com- 
pensation should  be  made  to  the  unoffending 
neutrals,  for  all  the  injuries  and  losses  actually 
sustained  by  them.    And  if  this  were  a  suit 
against  the  original  wrong-doers,  it  might  be 
proper  to  go  yet  farther,  and  visit  upon  them 
w  the  shape  of  exemplary  damages,  the  proper 
punishment  which  belongs  to  such  lawless  mis- 
conduct.    But  it  is  to  be  considered,  that  this 
is  a  suit  against  the  owners  of  the  privateer, 
upon  whom  the  law  has,  from  motives  of  policy, 
devolved  a  responsibility  for  the  conduct  of  the 
officers  and  crew  employed  by  them,  and  yet, 
from  the  nature  of  the  service,  they  can  scarce- 
ly ever  be  able  to  secure  to   themselves  an 
o50*]    ^adequate  indemnity  in  cases  of  loss. 
They  are  innocent  of  the  demerit  of  this  trans- 
action, having  neither  directed  it  nor  counte- 
nanced it,  nor  participated  in  it  in  the  slightest 
degree.     Under  such  circumstances,  we  are  of 
opinion  that  they  are  bound  to  repair  all  the 
real  injuries  and  personal  wrongs  sustained  by 
the  libelants,  but  they  are  not  bound  to  the 
extent  of  vindictive  damages.     While  the  gov- 
ernment of  the  country  shall  choose  to  authorize 
the  employment  of  pnvateers  in  its  public  wars, 
with  the  knowled»3  that  such  employment,  can- 
not be  exempt  from  occasional  irregularities 
and  improper  conduct,  it  cannot  be  the  duty  of 
courts  of  justice  to  defeat  the  policy  of  the 
government,  by  burthening  the  service  with  a 
responsibility  beyond  what   justice    requires, 
with  a  responsibility  for  unliquidated  damages, 
resting  in  mere  discretion,  and    intended    to 
punish  offenders. 

As  the  respondents  have  not  appealed  from 
the  decree  of  the  Circuit  Court,  that  decree,  so 
far  as  it  allows  damages  against  them,  is  not 
re-examinable  here.  And  the  only  inquiry  will 
be,  whether  any  of  the  items  allowed  by  the 
District  Court  were  improperly  rejected  by  the 
Circuit  Court. 

And  first,  as  to  the  item  of  $1,200,  for  lasses 
sustained  in  the  sale  of  the  cargo  at  Antigua. 
This  loss  is  said  to  have  been  occasioned  partly 
by  the  deterioration  of  the  com  by  sea  damage, 
the  mixing  of  the  damaged  with  the  sound 
com  by  the  improper  conduct  of  the  crew  of 
the  Spider  brig,  of  war,  and  partly  by  a  fall  of 
the  price  of  corn  during  the  detention  of  the 
vessel  at  Antigua.  We  are  of  opinion  that 
this  item  was  pro|>erly  rejected.  The  injury  to 
hSO*]  *the  corn  was  in  no  degree  attributable 
to  the  improper  conduct  of  the  officers  and 
crew  of  the  privateer.  The  vessel  was  actually 
bound  to  Antigua  at  the  time  when  she  was 
met  by  the  privateer,  under  a  necessity  occa- 

1. — Vide  ante^  Vol.  II.  Appendix,  note  1,  p.  5.  The 
lorisdlctloD  of  theadmlmlty,  a<<  a  court  of  prize, 
has  been  recently  reviewed  in  England,  on  an  ap- 

{>lication  to  the  Court  of  Chancery  for  a  prohibition, 
n  which  it  was  determined,  that  this  jurisdiction 
does  DOt  depend  upon  the  prize  act  or  commisBion, 
nor  cease  with  the  cessation  of  hostilities ;  but  that 
it  extends  to  all  the  incidents  of  prize,  and  to  an 
indefinite  period  after  thf  termination  of  the  war. 
Ex  parte  Ljmch  et  ai.,  1  Maddoclc's  Rep.  15. 
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sioned  by  stress  of  weather,  and  the  fall  of  the 
market  there  is  precisely  what  would  have 
arisen  upon  the  arrival  of  the  vessel  under  or- 
dinary circumstances.  Unless,  therefore,  the 
sale  of  the  corn  was  compelled  at  Anti^^a, 
solely  by  the  misconduct  of  the  privateer  (which, 
in  our  opinion,  was  not  the  case),  the  claim  for 
such  loss  cannot  be  sustained. 

Another  item  is  $8,500,  for  the  loss  of  the 
supposed  profits  of  the  voyage  on  which  the 
Amiable  Nancy  was  originally  bound.  In  the 
opinion  of  the  court,  this  item  also  was  proper- 
ly rejected.  The  probable  or  possible  benefits 
of  a  vovage,  as  yet  in  fieri,  can  never  afford  a 
safe  rule  hy  which  to  estimate  damages  in  cases 
of  a  marine  trespass.  There  is  so  much  uncer- 
tainty in  the  rule  itself,  so  manjr  contingencies 
which  may  vary  or  extinguish  its  application, 
and  so  many  ai£9culties  m  sustaining  its  legal 
correctness,  that  the  court  cannot  believe  it 
proper  to  entertain  it.  In  several  cases  in  this 
court,  the  claim  for  profits  has  been  expressly 
overruled;  and  in  Del  Col  v.  AmrAd  (8  Dall., 
383),  and  7^  Anna  Maria  (2  Wheat.  Rep., 
827),  it  was,  after  strict  consideration,  held, 
that  the  prime  cost,  or  value  of  tlie  property 
lost,  at  the  time  of  the  loss,  and  in  case  of  in- 
jury, the  diminution  in  value,  by  reason  of  the 
injury,  with  interest  upon  such  valuation, 
afforded  the  true  measure  for  assessing  dam- 
ages. This  rule  may  not  secure  a  complete 
♦indemnity  for  all  possible  injuries;  but  [*561 
it  has  certainty  and  general  applicability  to 
recommend  it.  and  in  almost  all  cases,  will  give 
a  fair  and  just  recomp>ense. 

The  next  item  is  $2,127  60,  for  the  ransom  of 
the  vessel  and  cargo,  and  the  payment  of  the 
costs  of  court.  The  evidence  upon  this  head  is 
not  very  satisfactory  in  its  details.  It  is  assert- 
ed that  the  vessel  was  seized  for  the  want  of 
papers,  but  whether  as  prize  of  war,  or  to  en- 
force a  municipal  forfeiture,  is  not  distinctly 
stated ;  and  no  copy  of  the  proceedings  of  the 
court  is  produced  to  clear  up  a  single  doubt  or 
obscurity.  Nor  rfoes  it  appear  whether  the 
compromise  was  made  before  or  after  the  lil)el 
was  filed ;  and  it  is  admitted  that  it  was  made 
without  taking  the  advice  of  counsel,  upon  the 
mere  opinion  of  a  merchant  at  Antigua,  who 
supposed  that  a  condemnation  would  certainly 
ensue.  Upon  what  legal  grounds  this  opinion 
could  be  reasonably  entertained,  it  is  extremely 
difiicult  to  perceive.  Assuming  that  the  vessel 
and  cargo  were  seized  as  prize  of  war,  it  cannot 
for  a  moment  be  admitted  that  the  mere  want 
of  papers  could  afford  a  just  cause  of  condem- 
nation. It  mi^ht  be  a  circumstance  of  suspicion ; 
but  explained  (as  it  must  have  been)  by  the 
preparatory  examinations  of  the  officers  and 
crew,  and  by  the  fact  of  a  voluntary  arrival,  it 
is  difficult  to  suppose  that  there  could  be  any 
judicial  hesitation  in  immediately  acquitting  the 
property.  And  the  farthest  that  any  prize 
court  could,  by  the  utmost  straining,  be  pre- 
sumed to  go,  would  be  to  order  furSier  proof 
of  the  proprietary  interest.  It  would  be 
*the  highest  injustice  to  the  British  [*502 
courts  to  suppose  that  the  mere  want  of  papers, 
under  such  circumstances,  could  draw  after  it 
the  penalty  of  confiscation.  We  do  not,  there- 
fore, think  that  the  ransom  was  justifiable  or 
reasonable.  The  utmost  extent  of  loss  to  which 
the  owner  was  liable,  was  the  payment  of  the 
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costs  and  expenses  of  bringing  the  property  to 
adjudication ;  and  for  such  costs  and  expenses, 
as  far  as  they  were  incurred  and  ^aid,  the 
owner  is  now  entitled  to  receive  a  recompense. 
In  this  respect,  the  decree  of  the  Circuit  Court 
ought  to  be  amended. 

The  item  for  the  supercargo's  commission  was 
also  properly  rejectea.  It  does  not  appear,  with 
certainty,  to  what  sum  he  was  entitled ;  and  under 
the  circumstances,  if  lost  (which  is  not  satisfac- 
torily shown),  the  commissions  were  not  lost  by 
any  act  for  which  the  respondents  are  liable.  The 
sum  allowed  for  the  travel,  attendance,  and  ex- 

Eenses  of  the  supercargo  in  procuring  testimony, 
y  the  Circuit  Court,  is,  in  our  judgment,  an 
adequate  compensation. 

The  sum  of  |44  was  (probably  by  mistake) 
deducted  by  the  Circuit  Court  from  the  expen. 
ses  at  Antigua.    This  sum  is  to  be  re-instated. 

To  the  decree  of  the  Circuit  Court  there  are, 
consequently,  to  be  added  the  following  sums, 
viz.: 

For  expenses  and  costs  of  court  at  Antigua, 
$542.21 

The  loss  on  the  exchange  to  pay  that  sum, 
(say)  $188. 

The  short  allowance  of  expenses,  $44. 

In  the  whole,  amounting  to  the  sum  of  $774.- 
21,  on  which  interest,  at  the  rate  of  6  per 
663*]  *cent.,  is  to  be  allowed  from  the  time  of 
payment  up  to  the  time  of  this  judgment. 
And  the  decree  of  the  Circuit  Court  is  to  be  re- 
formed accordingly. 

Decree  reformed, 

ModlfyinflT  decree  In  1  Paine,  lU. 

Clted--6wheat.  389:  18  How.  113;  Abb.  Adm.lO; 
Crabbe,  48 :  Blatchf .  ^  H.  22, 10,  297 ;  2  Mason,  12S ; 
14  Blatchf.  489;  8  Story,  474;  Olcott,  446:  1  Bald. 
144;  Mu.AU.  109;  2  Ben.  60;  7  Ben.  127;  8  Ware, 
107 ;  2  Wood.  &  M.  546. 


[chancery.] 

CKAIG  «.   LESLIE  et  al. 

R.  C.  a  citizen  of  Virainia,  bein^  seized  of  real 
property  in  that  state,  made  bis  will :  **  In  the  first 
place,  I  firive,  devise,  and  bequeath  unto  J.  L."  and 
four  others,  "all  my  estate,  real  and  personal,  of 
which  1  may  die  seized  and  possessed  in  any  part  of 
America,  In  special  trust,  that  the  afore-mentioned 

Sersons,  or  such  of  them  as  may  be  living  at  my 
eath,  will  sell  my  personal  estate  to  the  niiErheBt 
bidder,  on  two  years  credit,  and  my  real  estate  on 
one,  two,  and  three  years  credit,  provided  satisfac- 
tory security  be  given  by  bond  and  deed  of  trust. 
In  the  second  place.  I  a>lve  and  bequeath  to  my 
brother  T.  C,"  an  alien,  ^'  all  the  proceeds  of  my  es- 
tate, real  and  personal,  which  I  have  herein  directed 
to  be  sold,  to  be  remitted  to  him,  accordingly  as 
the  payments  are  made,  and  I  hereby  declare  the 
aforesaid  J.  L."  and  the  four  other  persons,  "  to  be 
my  trustees  and  executors  for  the  purposes  afore- 
mentioned." Held,  that  the  lesracy  griven  to  T.  C, 
in  the  will  of  K.  C,  was  to  be  considered  as  a  be- 
quest of  personal  Mtaf«,  which  he  was  capable  of 
taking:  for  his  own  benefit,  though  an  alien. 

Equity  considers  land,  directed  in  wills,  or  other 
instruments,  to  be  sold  and  converted  Into  money, 
as  money ;  and  money  directed  to  be  employed  in 
the  purcnase  of  land,  as  land. 

Where  the  whole  beneficial  interest  in  the  land  or 
money,  thus  directed  to  be  employed,  belongs  to 
the  person  for  whose  use  it  is  given,  a  court  of 
equity  will  permit  the  C4if(tui  que  trugi  to  take  the 
664* J  money  *or  the  land  at  his  election,  if  he  elect 
before  the  conversion  is  made. 

460 


But  in  case  of  the  death  of  the  cestui  que  trvA^ 
without  having  determined  bis  ele«tioD,  the  prop- 
erty will  pass  to  his  heirs  or  personal  representa- 
tives, in  the  same  manner  as  it  would  have  done  if 
the  conversion  had  been  made,  and  the  trust  exe- 
cuted in  his  life-time. 

The  case  of  Roper  v.  RadcUlfe,  9  mod.  167,  exam- 
ined ;  distinguished  from  the  present  case ;  and,  so 
far  as  it  conflicts  with  it,  overruled. 

■ 

THIS  was  a  case  oertifled  from  the  Circuit 
Court  for  the  District  of  Virfipnia,  in  which 
the  opinions  of  the  judges  of  that  court  wer& 
opposed  on  the  following  question,  viz.: 
Whether  the  leeacy  given  to  Thomas  Craig,  an 
alien,  in  the  will  of  Robert  Craig,  is  to  be  con- 
sidered as  a  devise,  which  he  can  take  only  for 
the  benefit  of  the  commonwealth,  and  cannot 
hold ;  or  a  bequest  of  a  personal  chattel,  which 
he  could  take  for  his  own  benefit. 

This  question  grows  out  of  the  will  of  Rob- 
ert Craig,  a  citizen  of  Virginia,  and  arose  in  & 
suit  brought  on  the  eq\iity  side  of  the  Circuit 
Court  for  the  District  of  Virginia,  by  Thomaa 
Craig,  against  the  trustees  named  in  the  will  of 
the  said  Robert  Craig,  to  compel  the  said  trus- 
tee to  execute  the  trusts,  by  selling  the  trust 
fund,  and  pairing  over  the  proceeds  of  the  same 
to  the  complainant. 

The  clause  in  thiB  will  of  Robert  Craie.  upon 
which  the  question  arises,  is  expressed  in  the 
following  terms,  vix. :  "  In  the  first  place,  I 
give,  devise,  and  bequeath  unto  John  Lfeslie,  ** 
and  four  others,  "all  my  estate,  real  and  per- 
sonal, of  which  I  may  die  seized  or  possessed, 
in  any  part  of  America,  in  special  trust,  that 
the  afore-mentioned  persons,  or  such  of  them  aa 
*may  be  living  at  my  death,  will  sell  \*^W^ 
my  personal  estate  to  the  highest  bidder,  on 
two  years  credit,  and  my  real  estate  on  one, 
two  and  three  years  credit,  provided  satiitfac- 
tory  security  be  given,  by  bond  and  deed  of 
trust.  In  tne  second  place,  I  give  and  be- 
queath to  my  brother,  Thomas  Craig,  of  Beith 
parish,  Ayrrfiire,  Scotland,  all  the  proceeds  of 
my  estate,  both  real  and  personal,  which  I  have 
herein  directed  to  be  sold,  to  be  remitted  unto 
him  accordingly  as  the  payments  are  made,  and 
I  hereby  dedare  the  aforesaid  John  Leslie,  "^ 
and  the  four  other  persons,  *'to  be  my  trustees 
and  executors  for  the  purposes  aforementioned.  '* 

The  Attorney-General  of  Virginia,  on  behalf 
of  that  state,  filed  a  cross  bill  against  the  plaint- 
iff in  the  original  suit,  and  the  trustee;  the 
prayer  of  which  is  to  compel  the  trustee  to  sell 
the  trust  estate,  so  far  as  it  consists  of  real  es- 
tate, and  to  appropriate  the  proceeds  to  the  use 
of  the  said  commonwealth,  by  paying  the  same 
into  its  public  treasury. 

The  will  of  Robert  Craig  was  proved  in  June, 
1811,  and  the  present  suit  was  instituted  some 
time  in  the  year  1815. 

Mr,  Nicholas  (Attorney-General of  Virginia), 
argued,  that  most,  if  not  ail  nations.have  imposed 
some  restrictions  upon  the  capacity  of  aliens, 
to  hold  property  within  the  territory  of  the  na- 
tion. The  law  of  England  and  the  law  of  Vir- 
ginia being  the  same  in  this  respect,  there  is  no 
want  of  reciprocity,  and  there  is  a  peculiar  fit- 
ness in  extending  the  same  rule  to  British  sub- 
jects in  this  country,  as  is  imposed  on  American 
♦citizens  in  England.  By  the  law  of  r*SOO 
England  an  alien  cannot  take  a  freehola  by  in- 
heritance ;  he  may  take  by  purchase,  but  cannot 
hold;  it  escheats  to  the  crown  upon  an  inquest 
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of  office.  Nor  is  this  incapacity  confined  to  a 
freehold  interest;  it  extends  to  leaseholds,  and 
any  the  smallest  interest  in  lands.  *  The  sever- 
ity of  this  rule  has  been  relaxed  only  for  the 
benefit  of  commerce,  and  that  very  partially. 
An  fdien  merchant  may  take  a  lease  for  years  of 
a  house  for  habitation,  but  not  of  lands,  &c. 
And  no  other  alien  can  even  take  a  lease  of  a 
house  for  habitation.'  The  rule  may  be  con- 
sidered as  illiberal,  and  inconsistent  with  the 
enlightened  spirit  of  the  age;  but  its  wisdom 
may  be  vindicated  on  many  grounds;  and  it 
can  only  be  dispensed  with  by  the  legislative 
will,  or  by  compact  with  foreign  nations.  As 
Lord  Mansfield  said  of  the  laws  against  the  Pa- 
pists, ''whether  the  policy  be  sound  or  not,  so 
long  as  they  continue  in  force  they  must  be  exe- 
cuted by  courts  of  justice  according  to  their 
true  intent  and  meanmg.  The  legislature  only 
can  vary  or  alter  the  law.  "'  The  property  in 
question  consisted  of  real  estate,  which  re- 
mained in  specie,  at  the  time  of  the  devisor's 
death.  The  devise  of  a  trust  in  lands  cannot 
operate  for  the  benefit  of  an  alien.  No  equi- 
table fiction  can  change  the  specific  quality  of 
the  properfT.  It  is  the  settled  doctrine  of  the 
common  law,  that  an  alien  eeiiui  que 
^67*]  ^tru$tcAVL  only  take  for  the  king's  use.  ^ 
All  the  reasons  of  policy  which  incapacitate 
him  from  holdine  a  lesal  estate  in  lands,  ec^ually 
apply  to  disable  him  From  holding  an  equitable 
estate  in  the  same  species  of  property ;  it  is  the 
usufruct,  of  which  the  law  aims  to  deprive  him. 
Trust  estates  are  governed  by  precisely  the  same 
rules  as  legal  estates.  "The  forum  where  it  is 
adjudged,  says  Lord  Mansfield,  speaking  in  a 
court  of  equity,  '  *  is  the  only  difference  between 
trusts  and  legal  estates.  Trusts  here  are  con- 
sidered, as  between  the  cestui  que  trusts  and 
trustee  (and  all  claiming  by,  through,  or  under 
them,  or  in  consequence  of  their  estates),  as  the 
ownership  and  as  legal  estates,  except  when  it 
can  be  pleaded  in  b^  of  this  right  of  jurisdic- 
tion. Whatever  would  be  the  rule  of  law  if  it 
was  a  legal  estate,  is  applied  in  equity  to  a  trust 
estate.  "^  Again,  speaking  of  the  case  of  Banks 
V.  Sutt4fn,  he  says,  "So  tlmt  I  take  it  by  the 
great  authority  of  this  determination  on  clear 
law  and  reason,  cestui  que  trust  is  actually  and 
absolutely  seizeid  of  the  freehold  in  considera- 
tion of  this  court;  and  that,  therefore,  the  legal 
consequence  of  an  actual  seizure  of  the  freehold, 
shall  in  this  court  follow  for  the  benefit  of  one 
5B8*]  in  the  *past.  "•  The  cestui  que  trust, 
in  the  present  case,  takes  an  interest  which  ex- 
tends to  the  whole  estate,  with  an  election  to 
take  it  as  land.  Nobody  but  he  can  compel  the 
trustees  to  sell,  and  they  may  hold  the  trust, 
and  apply  it  for  the  benefit  of  the  cestui  que 
trust  forever.  This  is  precisely  the  mode  in 
which  the  monastic  and  other  ecclesiastical  in- 


stitutions, perverted  the  invention  of  uses,  in 
order  to  evade  the  statutes  of  mortmain,  and 
they  might  be  applied  in  the  same  manner  to 
evade  the  disability  of  aliens  to  hold  a  legal  es- 
tate in  real  property.  Even  supposing  this  to 
be  a  personal  trust;  it  is  a  devise  of  the  profits 
growmg  out  of  land,  which  would,  until  a  sale, 
accumulate  for  the  advantage  of  an  alien,  and 
is  equivalent  to  a  devise  of  the  land  itself  to  an 
alien.''  There  is  nothing  compulsory  upon  the 
trustees  to  sell,  and  by  collusion  between  them 
and  the  cestui  que  trust,  the  sale  might  be  post- 
poned forever,  whilst  an  alien  enjoyed  the  pro- 
fits of  the  lands,  and  transmitted  them  to  his 
representative.  But  this  devise  of  the  proceeds 
of  the  sale  of  lands  was,  in  effect,  a  devise  of 
real  property.    The  leading  case  on  thissub- 

i'ect^  is  strongly  fortified  by  subsequent  decisions* 
n  Eoper  v.  RadcUffe,  it  was  solemnly  deter- 
mined *that  lands  given  in  trust,  or  [*569 
devised  to  pay  debts  and  legacies,  shall  be 
deemed  as  money  in  respect  to  creditors,  but 
not  in  respect  to  the  heir  at  law  or  residuary 
legatee,  in  respect  to  whom  they  shall  be  deemed 
in  equity  as  lands;  and  that,  consequently,  the 
residue  in  that  case  being  devised  to  persons 
incapable  of  holding  an  interest  in  lands,  the 
devise  was  void.  The  application  of  this  prin- 
ciple to  the  present  case  is  obvious.  Nor  can 
the  consequence  of  forfeiture  be  avoided  by  the 
cestui  que  trust  electing  to  take  the  property  as 
money.  The  exercise  of  the  right  of  election 
for  such  a  purpose  was  denied  in  Boper  v.  Bitd- 
cliffs,  and  in  the  Attorney-General  v.  Lord 
Weymouth.  The  rights'  of  the  commonwealth 
may  be  enforced  in  a  court  of  equity,  because 
the  disability  of  an  alien  to  hold  lands  for  his 
own  benefit  is  not  considered  as  a  penal  forfeit- 
ure, but  arises  merely  from  the  policy  of  the 
law.  It  has,  therefore,  been  adjudged  in  equity, 
that  he  cannot  demur  to  the  discovery  of  any 
circumstances  necessary  to  establish  Uie  fact  of 
alienage.  '^ 

Mr!wickh4im,  contra,  argued,  that  this  was  a 
mere  question  as  between  the  heirs  and  per- 
sonal representatives.  If  the  property  in  ques 
tion  be  real  property  in  the  view  of  a  court  of- 
equitv,  it  is  admitted  that  an  alien  cannot  hold 
it.  But,  on  the  other  hand,  if  it  be  personal 
property,  it  cannot  be  denied  that  he  may  take 
and  hold  it.  If,  as  between  citizens,  *it  [^570 
be  personal  property,  it  must  be  so  as  respects 
aliens.  A  court  of  law  can  only  look  to  the 
legal  (quality  of  the  property.  At  law  the  in- 
terest IS  vested  in  the  trustee;  but  a  court  of 
equity  takes  notice  of  the  title  of  the  cestui  que 
trust,  as  beneficially  interested,  and  regards  the 
quality  of  the  estate  as  respects  his  interest 
only.  It  is  incontestible,  that  there  may  be  per- 
sonal trusts  of  real  property.  Such  are  the 
familiar  instances  of  trusts  for  the  payment  of 
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debts  and  legacies  charged  on  land ;  trusts  for 
raising  portions,  and  bankrupt's  estates;  in  all 
of  whicn  the  property  goes  to  the  personal  rep- 
resentatives, without  any  question  as  to  the 
citizensliip  or  alienage  of  the  cestui  qvs  trust. 
It  is  an  elementary  principle,  which  lays  at  the 
very  foundation  of  the  doctrines  of  equity,  that 
land  directed  to  be  sold  and  converted  into 
money,  and  money  directed  to  be  employed  in 
the  purchase  of  land,  are  considered  as  that 
species  of  property  into  which  they  are  direct- 
ed to  be  converteaJ  And  it  is  immaterial  in 
what  manner  the  direction  is  given,  whether 
by  will  or  deed ;  or  in  what  state  the  property 
is  found — ^in  land  or  not.*  The  argument  on 
the  other  side,  that  the  alien  having  the  right 
571*]  *to  elect  that  the  property  should  not 
be  sold,  therefore  it  must  be  considered  as  land, 
may  be  answered  by  another,  equallv  good. 
That  having  the  right  to  say  it  shall  be  sold, 
it  must,  therefore,  be  considered  as  money. 
But,  it  is  denied  that  an  alien  has  an  election 
to  make  it  real  property.  As  an  infant  cannot 
make  an  election  for  want  of  capacity;'  so  an 
alien  cannot  elect  to  take,  because  he  cannot 
hold  real  propertv.  The  right  of  election  is  a 
benevolent  principle,  applying  for  the  benefit, 
not  for  the  injury  of  plarties.*  The  cestui  que 
trust,  in  this  case,  has  elected  to  take  it  as 
money,  by  his  bill  praying  for  a  sale.  But, 
supposing  him  to  have  been  silent,  the  elemen- 
tary writers  lay  down  the  rule  that  it  remains 
personal  property.  As  the  party  who  has  his 
election  may  determine  to  take  the  property 
as  land  to  be  sold  for  his  benefit,  or  money  to 
be  invested  in  land,  the  question  can  only  arise 
between  the  heirs  and  personal  representatives. 
8ome  cases,  which  appear  to  be  exceptions  to 
the  rule,  confirm  it.  Such  are  the  cases  of  a 
resulting  trust  to  the  heir,  where  the  purposes 
of  the  trust  are  fulfilled,  or  at  an  end;^  the  cases 
where  the  union  of  title  to  the  estate,  as  real 
and  personal, .  extinguishes  the  demand.*  and 
the  cases  where  the  intention  is  obscure.  The 
rule' 'extends  to  all  cases  where  the  Quality  of 
572*]  money  *is  imperatively  fixed  on  land 
by  the  will  or  deed.  As  to  Roper  v.  Radcliffe,  its 
analogy  to  the  present  case  is  remote ;  it  has  al- 
ways been  considered  a  very  questionable  case; 
and  it  is  not  to  be  put  in  competition  with  the 
more  direct  authorities  already  cited.  By  the 
act  of  Parliament,  under  which  that  case  was 
determined,  a  Catholic  cannot  even  purchase; 
but  at  common  law,  an  alien  may  not  only 
purchase,  but  hold  against  all  the  world,  ex- 
cept the  crown.  That  case  is  not  confirmed 
by  Lord  Chancellor  King,  in  Davers  v.  Dewes. 
On  the  contrary,  he  says,  that  if  the  point, 
•'  were  res  ivtegra,  it  would  be,  indeed,  very 
questionable."^  Its  reasoning  is  also  question- 
ed by  Lord  Mansfield.^  The  case  of  the  At- 
torney-General V.   Lord   Weymouth*  does  not 


fortify  it,  and  has  no  analogy  to  the  case  now 
before  the  court.  Here  is  no  devise  of  the  an- 
nual perception  of  profits,  but  the  cestui  que 
trust  is  entitled  to  the  proceeds  of  the  sale  of 
the  land  as  a  sum  in  gross;  and  there  is  no  pre- 
cedent for  Confiscating  profits  of  an  estate  pur- 
chased by  an  alien,  which  profits  were  actually 
received  before  office  found.  Nor  can  the 
argument  that,  by  collusion  between  the  trus- 
tee and  the  alien  cestui  que  trust,  the  latter  may 
go  on  forever  receiving  the  profits  of  land,  be 
supported;  because  it  is  arguing  against  a  right 
from  its  possible  abuse  (always  an  unsound 
mode  of  reasoning),  and,  because  the  same 
thing  may  happen  between  an  alien  and  anv 
*ostensible  owner  of  land.  All  that  a  [*K7& 
court  of  equity,  in  any  case,  could  do,  would 
be  to  refuse  to  decree  the  land  to  the  alien,  and 
compel  him  to  relinquish  his  claim  unless  he 
took  money.  But  equity  will  not  aid  to  enforce 
a  confiscation.  Thus,  where  the  testator  di- 
rected money  to  be  laid  out  in  land,  the  money 
not  having  been  laid  out.  Lord  Rosslyn  helci, 
that  the  crown,  on  failure  of  heirs,  had  no 
equity  against  the  next  of  kin  to  have  it  laid 
out  in  real  estate  in  order  to  claim  by  escheat.  *^ 
The  Attomey-Oensral,  in  reply,  admitted, 
that  in  considering  the  legal  operation  of  the 
devise,  the  national  character  of  the  devisee 
was  to  be  laid  out  of  view ;  and  that  the  estate, 
which  its  terms  would  pass,  could  not  be  va- 
ried by  any  consideration  of  that  character.  As 
an  alien  is  capable  of  taking  (though  not  of 
holding)  a  direct  fee  in  the  lands,  he  is  also 
capable  of  taking  any  lesser  estate  than  a  fee. 
under  any  modification  of  trust,  express  or  im- 
plied. There  is  nothing,  therefore,  in  the  char- 
acter of  an  alien  to  repel,  or  even  to  narrow,  the 
legal-  operation  of  the  terms  of  the  devise. 
Whatever  estate  they  would  pass  to  a  citizen, 
the  same  they  will  pass  to  an  alien.  What  es- 
tate, then,  would  pass  to  a  citizen?  It  is  said,  a 
personal  estate  only,  because,  the  testator  hav- 
ing directed  the  land  to  be  sold,  has  stamped 
upon  it  the  character  of  personal  property. 
But  this  is  not  the  whole  effect  of  the  terms  of 
the  devise.  They  give  to  the  legatee  the  op- 
tion of  taking  the  land;  and,  *in  so  do-  [*&7<4 
ing.  they  give  him  an  interest  in  the  land  it- 
self. This  option  thus  cast  upon  the  legatee  Ia 
not  the  eflfect  of  any  act  to  be  done  by  him.  To 
create  the  right  of  election,  it  is  not  necessary 
that  be  should  actually  elect,  or  that  he  should 
be  able  to  elect.  The  mistake  on  the  other 
side  results  from  confounding  the  right  of 
election  with  the  exercise  of  that  right.  The 
right  to  choose  is  the  legal  effect  of  the  de- 
vise, and  stamps  a  character  on  the  estate.  The 
fact  of  electing  is  a  subsequent  act,  which  may 
or  may  not  take  place;  but  which,  whether 
done  or  not,  cannot  alter  either  the  character 
of  the  devise  or  the  option  which  it  casts  upon 
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everyone  capable  of  takin|f  under  it,  or  the 
leg^  estate  in  the  lands  which  this  option  cre- 
ates. The  option  thus  given  to  the  devisee  by 
the  terms  of  the  will  is  an  operative  principle, 
which,  whether  exercised  or  not,  still  gives  eo 
tMtanU  that  the  will  takes  effect,  an  interest  in 
the  lands,  which,  if  the  devisee  be  incapable  of 
holdine,  they  pass  to  the  commonwealth.  So 
far  is  the  effect  of  this  option  from  awaiting  an 
act  of  election  to  be  done  by  the  devisee,  and 
depending  on  such  act,  that  it  has  been  decided 
where  a  subsequent  election  had  been  made  to 
take  as  money,  by  persons  disabled  to  hold  the 
interest  in  land,  that  the  act  of  election  came 
too  late  to  change  the  character  of  the  devise, 
which,  by  virtue  of  the  option  it  carried  with 
it,  had  thrown  upon  the  devisee  an  estate  in  the 
lands  the  instant  the  will  itself  began  its  opera- 
tion. It  is  true  that  the  decision  in  Roper  v. 
RadeUjft  is  founded  on  a  particular  act  of  Par- 
liament against  Papists:  but  this  is  no  objection 
575*]  *if  the  act  of  Parliament  creates  precise- 
ly the  same  disabilities  in  respect  to  the  Catho- 
hcs  which  the  common  law  had  created  in  re- 
lation to  aliens.  For  if  their  respective  disa- 
bilities as  to  land  be  the  same,  a  devise  of  lands 
to  one  will  receive  precisely  the  same  construc- 
tion as  a  devise  of  lands  to  the  other.  The  ob- 
ect  of  the  stat.  of  11th  and  12th  of  William 
II.,  ch.  4,  was  to  render  Papists  aliens,  in  re- 
gard to  lands  in  England.  The  stability  of  the 
government  being  supposed  to  depend  upon 
this  policy,  "the  design  of  the  maker  of  this 
law/'  says  Lord  Chief  Justice  Parker,  "was, 
first,  to  get  the  lands  of  this  kingdom  out  of 
the  bands  of  Papists."  "And,  secondly,  to 
prevent  them  from  making  any  new  acquisi- 
tion."* The  first  object  does  not  relate  to 
aliens;  but  the  second  applies  precisely  to  them, 
and  the  provisions  of  the  act,  as  to  Papists,  are 
substantially  the  same  with  those  of  the  com- 
mon law  as  to  aliens.  It  is  not,  however,  the 
disabilities  of  either,  which  are  to  affect  the 
construction  of  this  devise;  that  construction 
is  first  to  be  made  on  tlie  terms  of  the  devise  it- 
self, and  then  whatever  Ic^l  consequence 
would  result  from  the  disability  of  the  one, 
will  equally  result  from  that  of  the  other.  In 
Hopei'  V.  Radeliffe,  it  was  held  that,  though 
lands  devised  to  be  absolutely  sold  for  the  pay- 
ment of  debts  and  legacies  were  to  be  consider- 
ed as  money,  so  far  as  creditors  and  legatees 
were  concerned,  yet,  as  to  the  residuary  devisee 
they  were  to  be  considered  as  lands,  because  of 
his  option  to  prevent  the  sale  by  paying  the 
570*]  debts  and  legacies,  or  his  ^option  to 
have  a  decree  for  the  sale  of  so  much  only  as 
the  debts  and  legacies  should  require;  and,  it 
was  determined  in  that  case,  that  the  residuum 
devised  to  the  Papists  should  be  considered  as 
land,  and,  therefore,  within  the  prohibition  of 
the  statute.  The  authority  of  this  case  has 
been  repeatedly  recognized  in  subsequent  de- 
cisions, all  of  which  concur  to  show  that, 
though  a  devise  of  lands  to  be  sold  is  consider- 
ed as  personal  estate,  as  to  creditors  and  speci- 
fic legatees,  vet  it  is  considered  as  land  in  re- 
spect to  the  heirs  and  residuary  legatees.*  And 

1.— OMod.lQl. 

2.— Hill  V.  Filkins,  2  P.  Wms.  6 ;  Davers  v.  Dewes. 
3  P.  Wm».  46;  Carriok  v.  Fergus,  2  P.  Wms.  882;  2 
Bro.  Pari.  Cas.  412;  2  P.  Wms.  4;  The  Attorney- 
General  V.  Lord  Weymouth,  Amb).  20 ;  The  King  v. 
The  Inhabitants  of  wiveilngham,  Doug.  737. 
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where  none  of  it  is  wanting  for  the  payment  of 
debts  and  le^cies,  the  whole  may  be  retained 
as  land.  This  doctrine  is  founded  on  the  right 
of  election,  resulting  from  the  devise.  But 
no  actual  election  nc^  be  made  to  produce  the 
legal  effect;  it  is  the  same,  though  the  parties 
are  disabled  to  elect;  they  cannot  defeat  its 
operation  by  electing  to  take  as  money;  and 
where  nothing  is  done  indicative  of  an  election, 
the  principle  still  operates. 


Washinoton,  t/".,  delivered  the  opinion  of 
the  court :  The  incapacity  of  an  alien  to  take, 
and  to  hold  beneficially,  a  legal  or  equitable 
estate  in  real  property,  is  not  disputed  by  the 
counsel  for  the  plaintiff;  and  it  is  admitted  by 
the  counsel  for  the  state  of  *  Virginia,  [*57'J' 
that  this  incapacity  does  not  extend  to  personal 
estate.  The  only  inquiry,  then,  which  this 
coui-t  has  to  make,  is,  whether  the  above  clause 
in  the  will  of  Robert  Craig  is  to  be  construed, 
under  all  the  circumstances  of  this  case,  as  a 
bequest  to  Thomas  Craig  of  personal  property, 
or  as  a  devise  of  the  land  itself. 

Were  this  a  new  question,  it  would  seem  ex- 
tremely difficult  to  raise  a  doubt  respecting  it. 
The  common  sense  of  mankind  would  deter- 
mine, that  a  devise  of  money,  the  proceeds  of 
land  directed  to  be  sold,  is  a  devise  of  money, 
notwithstanding  it  is  to  arise  out  of  land ;  and 
that  a  devise  of  land,  which  a  testator  by  his 
will  directs  to  be  purchased,  will  pass  an  in- 
terest in  the  land  itself,  without  regard  to  the 
character  of  the  fund  out  of  which  the  purchase 
is  to  be  made. 

The  settled  doctrine  of  the  courts  of  equity 
correspond  with  this  obvious  construction  of 
wills,  as  well  as  of  other  instruments,  whereby 
land  is  directed  to  be  turned  into  money,  or 
money  into  land,  for  the  benefit  of  those  for 
whose  use  the  conversion  is  intended  to  be  made. 
In  the  case  of  Fletcher  v.  Aithburner  (1  Bro. 
Ch.  Cas.,  49Tj  the  master  of  the  rolls  says,  that 
"  nothing  is  better  established  than  this  princi- 
ple, that  money  directed  to  be  employed  in  the 
purchase  of  land,  and  land  directed  to  be  sold 
and  turned  into  money,  are  to  be  considered  as 
that  species  of  property  into  which  they  are 
directed  to  be  converted,  and  this,  in  whatever 
manner  the  direction  is  given. "  He  adds,  ' '  the 
owner  of  the  fund,  or  the  contracting  parties, 
may  make  land  money,  ormoney*land.[*57^ 
The  cases  establish  this  rule  universally.  This 
declaration  is  well  warranted  by  the  cases  to 
which  the  master  of  the  rolls  refers,  as  well  as 
by  many  others.  (See  Dougherty  v.  Bull,  2  P. 
Wms..  320;  Ycat^y.  Cofnpton,  Id.,  358:  Tre- 
lawney  v.  Booth,  2  Atk.,  807.) 

The  principle  upon  which  the  whole  of  this 
doctrine  is  founded  is,  that  a  court  of  equity, 
regarding  the  substance,  and  not  the  mere 
forms  and  circumstances  of  agreements  and 
other  instruments,  considers  things  directed  or 
agreed  to  be  done,  as  having  been  actually  per- 
formed, where  nothing  has  intervened  which 
ought  to  prevent  a  performance.  This  qualifi- 
cation of  the  more  concise  and  general  rule, 
that  equity  considers  that  to  be  done  which 
is  agreed  to  be  done,  will  comprehend  the  cases 
which  come  under  this  head  of  equity. 

Thus,  where  the  whole  beneficial  interest  in 
the  money  in  the  one  case,  or  in  the  land  in  the 
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other,  belongs  to  the  pereon  for  whose  use  it  is 
given,  a  court  of  equity  will  not  compel  the 
trustee  to  execute  the  trust  against  the  wishes 
of  the  cestui  que  trust,  but  will  permit  him  to 
take  the  money  or  the  land,  if  he  elect  to  do  so 
before  the  conversion  has  actually  been  made; 
and  this  election  he  may  make,  as  well  by  acts 
or  declarations,  clearly  indicating  a  determina- 
tion to  that  effect,  as  by  application  to  a  court 
of  equity.  It  is  this  election,  and  not  the  mere 
ri^ht  to  make  it,  which  changes  the  character 
of  the  estate  so  as  to  make  it  real  or  personal, 
at  the  will  of  the  party  entitled  to  the  beneficial 
interest. 

579*]  *If  this  election  be  not  made  in  time 
to  stamp  the  property  with  a  character  different 
from  thai  which  the  will  or  other  instrument 
gives  it,  the  latter  accompanies  it,  with  all  its 
legal  consequences,  into  the  hands  of  those  en- 
titled to  it  in  that  character.  So  that  in  case  of 
the  death  of  the  cestui  que  trust,  without  hav- 
ing determined  his  election,  the  pro()erty  will 
pass  to  his  heirs  or  personal  representatives,  in 
the  same  manner  as  it  would  have  done  had  the 
trust  been  executed,  and  the  conversion  actually 
made  in  his  life-time. 

In  the  case  of  Kirkman  v.  MiXU  (18  Yes.), 
which  was  a  devise  of  real  estate  to  trustees 
upon  trust  to  sell,  and  the  monevs  arising,  as 
well  as  the  rents  and  profits  till  the  sale,  to  be 
equally  divided  between  the  testators,  three 
daughters.  A,  B  and  C.  The  estate  was,  upon 
the  death  of  A,  B  and  C,  considered  and 
treated  as  personal  property,  notwithstanding 
the  cestui  qus  trust,  after  the  death  of  the  tes- 
1  ator,  had  entered  upon,  and  occupied  the  land 
for  about  two  years  prior  to  their  deaths;  but  no 
steps  had  been  taken  by  them,  or  by  the  trus- 
tees, to  sell,  nor  had  any  requisition  to  that  ef- 
fect been  made  by  the  former  to  the  latter.  The 
master  of  the  rolls  was  of  opinion  that  the 
occupation  of  the  land  for  two  years  was  too 
short  to  presume  an  election.  He  adds,  ' '  the 
opinion  of  Lord  Bosslyn,  that  property  was  to 
be  taken  as  it  happened  to  be  at  the  death  of 
the  party^rom  whom  the  representative  claims, 
had  been  much  doubted  by  Lord  Eldon,  who 
held,  that  without  some  act,  it  must  be  consid- 
580*]  ered  as  being  in  the  state  in  *which  it 
ought  to  be;  and  that  Lord  Rosslyn's  rule  was 
new,  and  not  according  to  the  prior  cases."  - 

The  same  doctrine  is  laid  down  and  main 
tained  in  the  case  of  Edujai'ds  v.  Tke  Countess 
of  Warwick  (2  P.  Wms.,  171),  which  was  a 
covenant  on  marriage  to  invest  £10,000,  part  of 
the  lady's  fortune,  m  the  purchase  of  land  in 
fee,  to  be  settled  on  the  husband  for  life,  re- 
mainder to  his  first  and  every  other  son  in  tail 
inale,  remainder  to  the  husband  in  fee. .  The 
only  son  of  this  marriage  having  died  without 
issue,  and  intestate,  and  the  investment  of  the 
money  not  having  l)een  made  during  his  life, 
the  chancellor  decided  that  the  money  passed 
to  the  heir  at  law;  that  it  was  in  the  election 
of  the  son  to  have  made  this  money,  or  to  have 
disposed  of  it  as  such,  and  that,  therefore,  even 
his  parol  disposition  of  it  would  have  been  re- 
garded; but  that  something  to  determine  the 
election  must  be  done. 

This  doctrine,  so  well  established  by  the  cases 
which  have  been  referred  to.  and  by  many  others 
which  it  is  unnecessary  to  mention,  seems  to  be 
conclusive  upon  the  question  which  this  court 
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is  called  upon  to  decide,  and  would  render  any 
further  investigation  of  it  useless,  were  it  not 
for  the  case  of  Roper  v.  BadcUffe,  which  was 
cited,  and  mainly  relied  upon,  by  the  counsel 
for  the  state  of  Virginia. 

The  short  statement  of  that  case  is  as  follows: 
John  Roper  conveyed  all  his  lands  to  trustees 
and  their  heirs,  in  trust,  to  sell  the  same,  and 
out  of  the  proceeds,  and  of  the  rents  and  profits 
till  sale,  to  pay  certain  debts,  and  the  overplus 
of  the  money  to  be  paid  as  he,  the  said  John 
Roper,  by  his  will  or  otherwise  'should  [*o81 
appoint,  and  for  want  of  such  appointmeot. 
for  the  benefit  of  the  said  John  Roper 
and  his  heirs.  By  his  will  reciting  the 
said  deed,  and  the  power  reserved  to  him  in 
the  surplus  of  the  said  real  estate,  he  bequeathed 
several  pecuniary  legacies,  and  then  gave  the 
residue  of  his  real  and  personal  estate  to  Will- 
iam Constable  and  Thomas  Radcliffe.  and  two 
others,  and  to  their  heirs.  By  a  codicil  to  this 
will,  he  bequeathed  other  pecuniary  legacies; 
and  the  remainder,  whether  m  lands  or  personal 
estate,  he  gave  to  the  said  W.  C.  ^d  T.  R. 

Upon  a  Dill  filed  by  W.  C.  and  T.  R.  against 
the  heir  at  law  of  John  Roper,  and  the  other 
trustees,  praying  to  have  the  trust  executed, 
and  the  resiaue  of  the  money  arising  from  the 
sale  of  the  lands  to  be  paid  over  to  them;  the 
heir  at  law  opposed  the  execution  of  the  trust, 
and  claimed  the  land  as  a  resulting  trust,  upon 
the  ground  of  the  incapacity  of  Constable  and 
Radcliffe  to  take,  they  being  Papists.  The  de- 
cree of  the  Court  of  Chancery,  which  was  in 
favor  of  the  Papists,  was,  upon  appeal  to  the 
House  of  Lords,  reversed,  and  the  title  of  the 
heir  at  law  sustained;  six  judges  against  five 
being  in  his  favor. 

Without  stating  at  large  the  opinion  upon 
which  the  reversal  took  place,  this  court  will 

}>roceed,  Ist.  To  examine  the  general  principles 
aid  down  in  that  opinion;  and  then,  2d.  The 
case  itself,  so  far  as  it  has  been  pressed  upon  us 
as  an  authority  to  rule  the  question  before  the 
court. 

In  performing  the  first  part  of  this  undertak- 
ing, it  will  not  be  necessary  to  question  any  one 
of  the  premises  laid  down  m  that  opinion.  Ther 
are:  *1.  That  land  devised  to  trustees.  [•682 
to  sell  for  payment  of  debts  and  legacies,  is  to 
be  deemed  as  money.  This  is  the  general  doc- 
trine established  by  all  the  cases  referred  to  in 
the  preceding  part  of  this  opinion.  2.  That 
the  heir  at  law  has  a  resulting  trust  in  such 
land,  so  far  as  it  is  of  value,  after  ^e  debts  and 
legacies  are  paid,  and  that  he  may  come  into 
equity  and  restrain  the  trustee  from  selling 
more  than  is  necessary  to  pay  the  debt  and  leg- 
acies; or  he  may  offer  to  pay  them  himself,  and 
pray  to  have  a  conveyance  of  tlie  part  of  the 
land  not  sold  in  the  first  case,  and  the  whole  in 
the  latter,  which  property  will,  in  either  case, 
be  land,  and  not  money.  This  right  to  call  for 
a  conveyance  is  very  correctly  styled  a  privilege, 
and  it  is  one  which  a  court  of  equity  will  never 
refuse,  unless  there  are  strong  reasons  for  refus- 
ing it.  The  whole  of  this  doctrine  proceeds 
upon  a  principle  which  is  incontrovertible,  that 
where  the  testator  merely  directs  the  real  estate 
to  be  converted  into  money,  for  the  purposes 
directed  in  his  will,  so  much  of  the  estate,  or 
the  money  arising  from  it,  as  is  not  effectually 
disposed  of  by  the  will  (whether  it  arise  from 
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Home  omission  or  defect  in  the  will  itself,  or 
from  any  subsequent  accident,  which  prevents 
the  devise  from  taking  effect),  results  to  the 
heir  at  law,  as  the  old  use  not  disposed  of. 
8udi  was  the  case  of  Creice  v.  Bailey  (8  P. 
Wms.,  20),  where  the  testator,  having  two  sons, 
A  and  B,  and  three  daughters,  devised  his 
lands  to  be  sold  to  pay  his  debts,  &c.  ,and  as  to  the 
moneys  arising  by  the  sale,  after  debts  paid,  gave 
.£200  to  A,  the  eldest  son,  at  the  age  of  21,  and 
the  residue  to  his  four  younger  children.  A 
o83*]  died  before  ♦the  age  of  21,  in  conse- 
quence of  which,  the  bequest  to  him  failed  to 
take  effect.  The  court  decided  that  the  £200 
should  be  considered  as  land  to  descend  to  the 
heir  at  law  of  the  testator,  because  it  was,  in 
effect,  the  same  as  if  so  much  land  as  was  of  the 
value  of  £200  was  not  directed  to  be  sold,  but 
was  suffered  to  descend.  The  case  of  Ackroyd 
V.  Smt9on  (1  Bro.,  Ch.  Gas.,  503)  is  one  of  the 
same  kind,  and  establishes  the  same  principle. 
Si),  likewise,  a  money  provision  under  a  mar- 
naze  contract,  to  arise  out  of  land,  which  did 
not  take  effect  on  account  of  the  death  of  the 
party  for  whose  benefit  it  was  intended,  before 
the  time  prescribed,  resulted  as  money  to  the 
^ntor,  so  as  to  pass  under  a  residuair  clause 
m  his  will.  {Hewitt  v.  WriglU,  1  Bro.,  Ch.  Cas., 

But  even  in  cases  of  resulting  trusts,  for  the 
benefit  of  the  heir  at  law,  it  is  settled  that  if  the 
intent  of  the  testator  appears  Ui  have  been  to 
stamp  upon  the  proceeds  of  the  land  described 
to  be  sold,  the  quality  of  personalty,  not  only 
to  Kubserve  the  particular  purposes  of  the  will, 
hut  to  all  intents  the  claim  oi  the  heir  at  law 
to  a  resulting  trust  is  defeated,  and  the  estate  is 
considered  to  be  personal.  This  was  decided 
in  the  case  of  Teates  v.  Compton  (2  P.  Wms., 
S\)i);  in  which  the  chancellor  says  that  the  in- 
tention of  the  will  was  to  ^ive  away  all  from 
the  heir,  and  turn  the  land  mto  personal  estate, 
and  that  this  was  to  be  taken  as  it  was  at  the 
teist^tor's  death,  and  ought  not  to  be  altered  by 
any  subsequent  accident,  and  decree  the  heir  to 
join  in  the  Sjile  of  the  land,  and  the  money 
J>84*]  arising  therefrom  to  be  *piild  over  as 
personal  estate  to  the  representatives  of  the 
annuitant,  and  to  thoseof  the  residuary  legatee. 
In  the  case  of  Fletc/ier  v.  Atihburner,  before  re- 
ferred to,  the  suit  was  brought  by  the  heir  at 
law  of  the  testator,  against  the  personal  repre- 
.sentatives  and  the  trustees  claiming  the  estate 
upon  the  ground  of  a  resulting  trust.  But  the 
court  decreed  the  property,  as  money,  to  the 
personal  representatives  ot  him  to  whom  the 
beneficial  interest  in  the  money  was  bequeath- 
ed, and  the  master  of  the  rolls  ob^rves,  that  the 
<*a-»L"4  of  E/nblyn  v.  Freamia.  and  Orewe  v. 
B/iley,  are  those  where  real  estate  Iwing  direct- 
ed to  be  sold,  some  part  of  the  disposition  has 
failed,  and  the  thing  devised  has  not  accrued  to 
the  representative,  or  devisee,  by  which  some- 
thing has  resulted  to  the  heir  at  law. 

It  is  evident,  therefore,  from  a  view  of  the 
ah.>ve  cases,  that  the  title  of  the  heir  to  a  re- 
sulting trust  can  never  arise,  except  when  some- 
thing 18  left  undisposed  of,  either  by  some  de- 
feel  m  the  will,  or  by  some  subsequent  lapse, 
which  prevents  the  devise  from  taking  effect; 
and  not  even  then,  if  it  appears  that  the  inten- 
tion of  the  testator  was  to  change  the  nature  of 
the  estate  from  land  to  money,  absolutely  and 
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entirely,  and  not  merely  to  serve  the  purposes 
of  the  will.  But  the  ground  upon  which  the 
title  of  the  heir  rests  is,  that  whatever  is  not  dis- 
posed of,  remains  to  him,  and  partakes  of  the 
old  use,  as  if  it  had  not  been  direct^  to  be 
sold. 

The  third  proposition  laid  down  in  the  case 
of  Eoper  v.  Radcliffe  is,  that  equity  will  extend 
the  same  privilege  to  the  residuary  legatee 
which  is  allowed  ♦to  the  heir,  -to  pay  [*585 
the  debts  and  legacies,  and  call  for  a  convey- 
ance of  the  real  estate,  or  to  restrain  the  trustees 
from  selling  more  than  is  necessary  to  pay  the 
debts  and  leptcies. 

This  has,  in  effect,  been  admitted  in  the  pre- 
ceding part  of  this  opinion;  because,  if  the 
cestui  que  trust  of  the  whole  beneficial  interest 
in  the  money  to  arise  from  the  sale  of  the  land 
may  claim  this  privilege,  it  follows,  necessarily, 
that  the  residuary  legatee  may,  because  he  is,  in 
effect,  the  beneficial  owner  ot  the  whole  charg- 
ed with  the  debts  and  legacies,  from  which  he 
will  be  permitted  to  discharge  it,  by  paying  the 
debts  and  legacies,  or  may  claim  so  mudi  of 
the  real  estate  as  may  not  be  necessary  for  that 
purpose. 

But  the  court  cannot  accede  to  the  conclu- 
sion which,  in  Roper  v.  Rjtdcliffe,  is  deduced 
from  the  establishment  of  the  above  principles. 
The  conclusion  is,  that  in  respect  to  the  resi- 
duary legatee,  such  a  devise  shall  be  deemed  as 
land  in  equity,  though  in  respect  to  the  cred- 
itors and  specific  legatees  it  is  deemed  as  money. 
It  is  admitted,  with  this  qualification,  that  if  the 
residuary  legatee  thinks  proper  to  avail  himself 
of  the  privilege  of  taking  it  as  land,  by  makine 
an  election  in  his  life-time,  the  property  will 
then  assume  the  character  of  land.  But  if  he 
does  not  make  this  election,  the  property  retains 
its  character  of  personalty  to  every  intent  and 
purpose.  The  cases  before  cited  seems  to  the 
court  to  be  conclusive  upon  this  point;  and  none 
were  referred  to,  or  have  come  under  the  view 
of  the  court,  which  ^sanction  the  con-  [^586 
elusion  made  in  the  unqualified  terms  used  in 
the  case  of  Boper  v.  Radcliffe, 

As  to  the  idea  that  the  character  of  the  estate 
is  affected  by  this  right  of  election,  whether  the 
right  be  claimed  or  not,  it  appears  to  be  as  re- 
pugna'nt  to  reason  as  we  think  it  has  been 
shown  to  be,  to  principle  and  authorities.  Be- 
fore anything  can  be  made  of  the  proposition, 
it  should  be  shown  that  the  right  or  privilege  of 
election  is  so  indissolubly  united  with  the  de- 
vise as  to  constitute  a  part  of  it,  and  that  it 
may  be  exercised  in  all  cases,  and  under  all  cir- 
cumstances. This  was,  indeed,  contended  for 
with  great  ingenuity  and  abilities  by  the  coun- 
sel for  the  state  of  Virginia,  but  it  was  not 
proved  to  the  satisfaction  of  the  court. 

It  certainly  is  not  true  that  equity  will  ex- 
tend this  privilege  in  all  cases  to  the  cestui  que 
trust.  It  will  be  refused  if  he  be  an  infant.  In  the 
case  of  Seeley  v.  Jago  (1  P.  Wms. ,  389) ;  where 
money  was  devised  to  be  laid  out  in  land  in  fee, to 
be  settled  on  A.  B  and  C,  and  their  heirs,  equally 
to  be  divided.  On  the  death  of  A,  his  infant 
heir,  together  with  B  and  C,  filed  their  bill 
claiming  to  have  the  money,  which  was  decreed 
accordingly  as  to  B  and  C ;  but  the  share  of 
the  infant  was  ordered  to  be  put  out  for  his 
benefit,  and  the  reason  assigned  was,  that  he 
was  incapable  of  making  an  election,  and  that 
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such  election,  if  pennitted,  would,  in  case  of 
his  death,  be  prejudicial  to  his  heir. 

In  the  case  of  Fooiie  v.  Blovnt  (Cowp.,  467), 
Lord  Mansfield,  who  is  compelled  to  acknowl- 
edge the  authority  of  Roper  v.  Badeliffe  in  par- 
5o7*]  allel  cases,  *combats  the  reasoning  of 
Chief  Justice  Parker  upon  this  doctrine  of 
election  with  irresistible  force.  He  suggests, 
as  the  true  answer  to  it,  that  though  in  a  variety 
of  cases  this  right  exists,  yet  it  was  inapplicable 
to  the  case  of  a  person  who  was  disabled  by  law 
from  taking  land,  and  that  therefore  a  court  of 
equity  would,  in  such  a  case,  decree  that  he 
8houl(l  take  the  property  as  money. 

The  case  of  Walkei'  v.  Denne  (2  Ves.,  Jun., 
170),  seems  to  apply  with  great  force  to  this 
part  of  our  subject.  The  testator  directed 
money  to  be  laid  out  in  lands,  tenements,  and 
hereditaments,  or  on  long  terms,  with  limita- 
tions applicable  to  real  estate.  The  money  not 
having  been  laid  out,  the  crown,  on  failure  of 
heirs,  claimed  the  money  as  land.  It  was  de- 
cided that  the  crown  had  no  equity  against  the 
next  of  kin  to  have  the  money  laid  out  in  real 
estate  in  order  to  claim  it  by  escheat.  It  was 
added,  that  the  devisees,  on  becoming  abso- 
lutely entitled,  have  the  option  given  by  the 
will ;  and  a  deed  of  appointment  by  one  of  the 
cestui  que  truets,  though  &feme  covert,  was  held, 
a  sufficient  indication  of  her  intention  that  it 
should  continue  ()ersonal,  against  her  heir  claim- 
ing it  as  ineffectually  disposed  of  for  want  of 
her  examination.  This  case  is  peculiarly  strong, 
from  the  circumstance  that  the  election  is  em- 
bodied in  the  devise  itself;  but  this  was  not 
enough,  because  the  crown  had  no  equity  to 
force  an  election  to  be  made  for  the  purpose  of 
producing  an  escheat. 

Equity  would  surely  proceed  contrary  to  its 
regular  course,  and  the  principles  which  uni- 
versally govern  it,  to  allow  the  right  of  election 
588*J  where  it  is  de8ired,*and  can  be  lawfully 
made,  and  yet  refuse  to  decree  the  money  upon 
the  application  of  the  alien,  upon  no  other  rea- 
son, but  because,  by  law,  he  is  incapable  to 
hold  the  land.  In  short,  to  consider  him  in  the 
same  situation  as  if  he  had  made  an  election, 
which  would  have  been  refused  had  he  asked 
for  a  conveyance.  The  more  just  and  correct 
rule  would  seem  to  be.  that  where  the  cestui 
que  trust  is  incapable  to  take  or  to  hold  the  land 
beneficially,  the  right  of  election  does  not  exist, 
and,  consequently,  that  the  property  is  to  be 
considered  as  being  of  that  species  into  which 
it  is  directed  to  be  converted. 

Having  made  these  observations  upon  the 
principles  laid  down  in  the  case  of  Hemer  v. 
MadcUffe,  and  upon  the  arguments  urged  at  the 
bar  in  support  of  them,  very  few  words  will 
suffice  to  show  that,  as  an  authority,  it*is  inap- 
plicable to  this  case. 

The  incapacities  of  a  Papist  under  the  English 
statute  of  11  and  12  Wm.  III.,  c.  4,  and  of  an 
alien  at  common  law,  are  extremely  dissimilar. 
The  former  is  incapable  to  take  by  purchase, 
any  lands,  or  profits  out  of  lands;  and  all  estates, 
terms,  and  any  other  interests  or  profits  what- 
soever out  of  lands,  to  be  made,  suffered,  or 
done,  to,  or  for  the  use  of  such  person,  or  upon 
any  trust  for  him,  or  to.  or  for  the  benefit  or 
relief  of  any  such  person,  are  declared  by  the 
statute  to  be  utterly  void. 

Thus,  it  appeal's  that  he  cannot  even  take. 
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His  Incapacity  is  not  confined  to  land,  but  to 
any  profit,  interest,  benefit,  or  relief,  in  or  out 
of  it.  He  is  not  only  disabled  from  taking  or 
having  the  benefit  of  any  *such  interest,  [*681> 
but  the  will  or  deed  itself,  which  attempts  to 
pass  it,  is  void.  In  Hoper  v.  liadcUffe,  it  wai^ 
strongly  insisted  that  the  money  given  to  the 
Papist,  which  was  to  be  the  proceeds  of  the 
land,  was  a  profit  or  interest  out  of  the  land.  If 
this  be  so  (and  it  is  not  material  in  this  case  to 
affirm  or  deny  that  position),  then  the  will  of 
John  Roper  in  relation  to  the  bequest  to  the  (wo 
Papists  was  void  under  the  statute;  and  if  so. 
the  right  of  the  heir  at  law  of  the  testator,  to  the 
residue,  as  a  resulting  trust,  was  incontestible. 
The  cases  above  cited  have  fully  established 
that  principle.  In  that  case,  too,  the  rents  and 
profits,  till  the  sale,  would  have  belonged  to  the 

gaplsts,  if  they  were  capable  of  taking,  which 
rought  the  case  still  more  strongly  within  the 
statute;  and  this  was  much  relied  on,  not  only 
in  reasoning  upon  the  words,  but  the  policy  of 
the  statute. 

Now,  what  is  the  situation  of  an  alien?  He 
cannot  only  take  an  interest  in  land,  but  a 
freehold  interest  in  the  land  itself,  and  mar  hold 
it  a^inst  all  the  world  but  the  king,  and  even 
against  him  until  office  found,  and  he  is  not 
accountable  for  the  rents  and  profits  previously 
received.*  In  this  case  the  will  being  valid, 
and  the  alien  capable  of  taking  under  it,  there 
can  be  no  resulting  trust  to  uie  heir,  and  the 
claim  of  the  state  is  founded  solely  upon  a  sup 
posed  equity,  to  have  the  land  by  escheat,  as  if 
the  alien  had,  or  could  upon  the  principles  of  a 
court  of  equity,  *have  elected  to  take  [*69C> 
the  land  instead  of  the  money.  The  points  of 
difference  between  the  two  cases  are  so  striking 
that  it  would  be  a  waste  of  time  to  notice  them 
in  detail. 

It  may  be  further  observed,  that  the  case  of 
Roper  V.  Radcliffe  has  never,  in  England,  been  ap>- 
plied  to  the  case  of  aliens;  that  its  authority  has 
been  submitted  to  with  reluctance,  and  is  siriet- 
ly  confined  in  its  application  to  cases  precisely 
parallel  to  it.  Lord  Mansfield,  in  the  case  of 
Foone  v.  Blount,  speaks  of  it  with  marked  dis 
approbation ;  and  we  know,  that  had  Lord  Tre- 
vor been  present,  and  declared  the  opinion  he 
had  before  entertained,  the  judges  would  have 
been  equally  divided. 

The  case  of  77te  Attorney- General  and  Lnd 
Weymouth  (Ambler,  20)  was  also  pressed  up^m 
the  court,  as  strongly  supporting  that  of  Roj^t-r 
V.  Radcliffe,  and  as  bearing  upon  the  present 
case. 

The  first  of  these  propositions  might  be  ad 
mitted ;  although  it  is  certain  that  the  mortmaiD 
act,  upon  which  that  case  was  decided,  is  even 
stronger  in  its  expression  than  the  statute 
against  Papists,  and  the  chancellor  so  considers 
it;  for,  be  says,  whether  the  surplus  be  consid- 
ered as  money  or  land,  it  is  just  the  same  thing, 
the  statute  making  void  all  charges  and  encum- 
brances on  land,  for  the  benefit  of  a  charity. 

But  if  this  case  were,  in  all  respects,  thes'airr 
as  Ropers.  Radcliffe,  the  observations  ^bi(h 
have  been  made  upon  the  latter  would  all 
apply  to  it.  It  may  be  remarked,  however,  thai 
in  this  case  the  chancellor  avoids  expressing 

l.—Videante,  p.  W,  Jackson,  ex  dcn\.  State  of  Kew 
York  v.  Clarke,  note  c. 
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any  opinion  upon  the  question,  whether  the 
5vl*]  money  to  arise  from  the  sale  of  *the 
land  was  to  be  taken  as  personalty  or  land; 
and,  although  he  mentions  the  case  of  Boper  v. 
UadcUffe,  he  adds,  that  he  does  not  depend  upon 
it,  as  it  was  immaterial  whether  the  surplus  was 
to  be  considered  as  land  or  money  under  the 
mortmAin  act. 

Upon  the  whole,  we  are  unanimously  of 
opinion  that  the  legacy  given  to  Thomas  Craig, 
in  the  will  of  Robert  Craig,  is  to  l)e  considered 
as  a  bequest  of  personal  estate,  which  he  is  capa> 
ble  of  taking  for  his  own  benefit. 

CerHficaU  (uxordingly. 

CltCMl— 10  Pet.  568;  5  How.  869, 270 ;   12  How.  107; 
19  WaU.  174, 177 ;  1  Bald.  178, 185, 


[chancery.] 

CAMERON  V.  M'ROBERTS. 

The  cirouit  courts  have  no  power  to  set  aside 
their  decrees  in  equity  on  motion,  after  the  term 
at  which  they  are  rendered. 

Where  M'R.,  a  citizen  of  Kentucky,  brought  a 
suit  in  equity,  in  the  Circuit  Court  or  Kentucky. 
aniiDst  Cf.  C,  stated  to  be  a  citizen  of  Virginia,  and 
E.  J.  and  S.  K.  without  any  desigrnation  of  citizen- 
ship ;  all  the  defendants  appeared  and  answered ; 
and  a  decree  was  pronounced  for  the  plaintiff :  it 
was  held,  XXmX  if  a  joint  interest  vested  in  C.  C. 
and  the  other  defendants,  the  court  had  no  juris- 
diction over  the  cause.  But  that  if  a  distinct  inter- 
est vested  in  C.  C.  so  that  substantial  Justice  (so  far 
as  he  was  concerned)  could.be  done  without  af- 
fecting the  other  defendants,  the  jurisdiction  of 
the  court  mi^ht  l>e  exercised  as  to  him  alooe. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Kentucky. 
502*]  *John  M'Roberts,  stated  in  the  plead- 
ings to  be  a  citizen  of  the  state  of  Kentuclcy, 
brought  his  suit  in  equity,  in  the  District  Court 
of  Kentucky  (said  court  then  having  by  law 
the  jurisdiction  of  a  circuit  court),  against 
Charles  Cameron,  stated  to  be  a  citizen  of  Vir- 
ginia, and  Ephraim  Jackson.  Samuel  Emerson. 
and  other  parties  named  in  the  bill,  without  any 
designation  of  citizenship.  The  defendant,  Cam- 
eron, was  not  served  with  process,  but  appeared 
and  answered  the  bill,  as  aid  the  other  defend- 
ants. The  cause  was  beard,  and  at  the  Novem- 
ber term  of  said  court,  in  1804,  a  final  decree 
was  pronounced  for  the  plaintiff.  M'Roberts. 

In  1805,  the  defendant,  Cameron,  filed  a  bill 
of  review,  which  is  now  pendinj^,  and  at  the 
May  term  of  the  Circuit  Court,  of  1811,  moved  | 
the  court  to  set  aside  the  decree,  and  to  dismiss 
the  suit,  because  the  want  of  jurisdiction  ap- 
peared on  the  record ;  and  upon  the  allegation 
that  the  said  Jackson,  Emerson,  and  the  other 
parties  to  the  bill,  were,  in  fact,  citizens  of  the 
state  of  Kentucky.  On  which  motion  the  fol- 
lowing questions  arose: 

1st.  Has  the  Circuit  Court  power  and  juris- 
diction over  a  judgment  or  decree,  so  as  to  set 
the  same  aside  after  the  term  at  which  it  was 
pronounced? 

2d.  If  it  has,  could  it  be  exercised  after  the 
lapse  of  five  years? 

8d.  Had  the  District  Court  Jurisdiction  of  the 
cause  as  to  the  defendant,  Cameron,  and  the 
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other  defendants?  If  not,  had  the  court  juris- 
diction as  to  the  defendant,  Cameron,  alone? 

*Upon  which  questions  the  judges  of  [*593 
the  CSrcuit  Court  being  divided  in  opinion,  the 
same  were  ordered  to  be  certified  to  this  court. 

The  cause  was  argued  at  the  last  term  byifr. 
M.  D.  Hardin  for  the  plaintiff,  M'Roberts;  no 
counsel  appearing  for  the  defendant. 

At  the  pr&sent  term  of  this  court  it  was  order- 
ed to  be  certified  to  the  Circuit  Court  for  the 
District  of  Kentucky  as  follows,  viz. : 

Certificatb. — This  cause  came  on  to  be 
heard  on  the  statement  of  facts  contained  in 
the  record,  and  on  the  questions  on  which  the 
opinions  of  the  judges  of  the  Circuit  Court 
were  opposed,  and  which  were,  therefore,  at 
the  request  of  one  of  the  parties,  adjourned  to 
this  court,  and  was  argued  by  counsel.  On  con- 
sideration whereof  this  court  doth  order  it  to 
be  certified  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

1st.  That  in  this  case  the  court  had  not  power 
over  its  decree,  so  as  to  set  the  same  aside  on 
motion  after  the  expiration  of  the  term  in  which 
it  was  rendered. 

2d.  Consequently,  such  power  cannot  be 
exercised  after  the  lapse  of  five  years. 

8d.  If  a  joint  interest  vested  in  Cameron  and 
the  other  defendants,  tlie  court  had  no  jurisdic- 
tion over  the  cause.  If  a  distinct  interest  vest- 
ed in  Cameron,  so  that  substantial  justice  (so 
far  as  he  was  interested)  *could  be  done  r*594 
without  affecting  the  other  defendants,  the  ju- 
risdictioi^  of  the  court  might  be  exercised  as  to 
him  alone. 

Cited— 10  Wheat.  188  (n);  7  Pet.  2(B:  12  Pet.  492; 
6  How.  38. 40;  17  How.  140.  141,  608;  18  How.  511;  6 
Wall.285;  22  WaU.  245;  1  Wood.  &  M.  23, 88,  68.  66 ;  2 
Wood.  &  M.  232;  1  Blatchf.  306:  12  Blatchf.  290:  1 
McLean,  831 : 3  MoLean,  486 ;  4  McLean,  242 : 1  Bald. 
416:2  Abb.  U.  8.664 ;  2  Sumn.847,  849;  5  Ben.  416:  6 
Bank.  Reg.  18 ;  McAlL  28 ;  4  Wash.  608 :  Wool w.  806. 


[chancery.] 
CRAIG  BT  AL.  V.  RADFORD. 

If,  under  the  Vinrlnia  land  law,  the  warrant  must 
be  lodg-ed  in  the  office  of  the  surveyor  at  the  time 
when  the  survey  is  made,  his  oertlfloate,  station 
that  the  survey  was  made  by  virtue  of  the  gt>v- 
emor's  warrant,  and  agreeably  to  the  royal  pro- 
clamation of  1768,  is  sufficient  evidence  that  the 
warrant  was  in  his  possession  at  that  time. 

The  6th  section  of  the  act  of  Virsrinia  of  1748,  en- 
titled  "  An  act  directing  the  duty  of  surveyors  of 
lands,"  is  merely  director/  to  the  officer,  and  does 
not  make  the  validity  of  the  survey  depend  upon 
his  conforming  to  its  requisitiona 

A  survey  made  by  the  deputy-surveyor  Is,  in  law, 
to  be  considered  as  made  by  the  principle  sur- 
veyor. 

Ad  alien  may  take,  by  purchase,  a  freehold  es- 
tate which  cannot  be  devested  on  the  ground  of 
alienage,  but  by  Inquest  of  office  or  some  leirisia- 
tlve  act  equivalent  thereto. 

A  defeasible  title,  thus  vested,  durinfir  the  war  of 
the  revolution,  in  a  British-born  subject,  who  has 
never  become  a  citizen,  is  completely  protected  and 
confirmed  by  the  9th  article  of  the  treaty  of  1794, 
between  the  Qnlted  States  and  Great  Britain. 

THIS  cause  was  argued  at  the  last  term  by 
Mr,  M.  D.  Hardtn  and  Mr.  Talbot  for  the 
appellant,  and  by  Mr.  B.  Ha/rdin  for  the  re- 
spondent. 
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Washington,  J.,  delivered  the  opinion  of 
595*]  *the  court :  This  is  an  appeal  from  a 
decree  of  the  Circuit  Court  for  the  District  of 
Kentucky, made  in  a  suit  in  chancery, instituted 
by  the  appellee  against  the  appellants,  whereby 
the  latter  were  decreed  to  convey  to  the  former 
certain  parts  of  a  tract  of  land,  panted  to  them 
by  the  commonwealth  of  Virginia,  to  which 
the  appellee  claimed  title,  under  a  junior  patent, 
founded  on  a  prior  warrant  and  survey. 

The  warrant  to  William  Sutherland  (under 
whom  the  appellee  claims)  bears  date  the  24th 
of  January.  1774,  and  was  issued  by  the  Gov- 
ernor of  Virginia,  by  virtue  of  the  proclamation 
of  the  King  of  Great  Britain,  of  1763.  Under 
this  warrant,  one  thousand  acres  of  land,  lying 
in  Fincastle  county,  on  the  south  side  of  the 
Ohio  River,  were  surveyed  on  the  4th  day  of 
May,  1774,  by  HancocK  Taylor,  deputy-sur- 
veyor of  that  county,  and  a  grant  issued  for  the 
same  by  the  commonwealth  of  Virginia,  to  the 
said  William  Sutherland,  bearing  date  the  5th 
of  August,  1788.  The  appellee  derives  his  title 
as  devisee  under  the  will  of  his  father,  William 
Radford,  to  whom  the  said  tract  of  land  was 
conveyed,  by  William  Sutherland,  on  the  18th 
of  February,  1799. 

The  appellants  claim  parts  of  the  aforesaid 
tract  of  land,  under  entries  made  upon  treasury 
warrants,  in  the  year  1780,  which  were  sur- 
veyed in  1785,  and  patented  prior  to  the  26th 
of  May.  1788. 

It  is  admitted  by  the  parties,  Ist.  That  Will- 
iam Sutherland  was  a  native  subject  of  the 
King  of  Great  Britain,  and  that  he  ]eft  Vir- 
ginia prior  to  the  year  1776,  and  has  never 
596*1  since  returned  to  the  United  ♦States. 
2d.  That  Hancock  Taylor  was  killed  by  the  In- 
dians in  1774,  and  that  he  never  did  return  the 
surveys  made  by  him  to  the  office  of  Preston, 
the  principal  surveyor  of  Fincastle  county,  but 
that  A.  Hemptonstrall,  one  of  the  company, 
took  possession  of  his  field  notes,  after  his 
death,  and  lodged  them  in  Preston's  ofiice;and 
that  it  was  Taylor's  usual  practice  to  mark  all 
the  comers  of  his  surveys. 

The  correctness  of  the  decree  made  in  this 
cause  is  objected  to  on  various  grounds. 

1st.  Because  it  does  not  appear  that  Hancock 
Taylor  had  in  his  possession,  or  under  his  con- 
trol, a  warrant  authorizing  him  to  execute  this 
survey  for  William  Sutherland. 

2d.  Because  there  is  not  only  an  absence  of 
all  evidence  to  prove  that  the  8urvey,for  Suther- 
land, was  made  and  completed  on* the  ground, 
but  that  it  appears,  from  the  evidence  of  Hemp- 
tonstrall, that  no  such  survey  was  actually 
made.  This  witness  states  that  he  attended 
Hancock  Taylor  on  this  survey  as  a  marker, 
and  sometimes  as  a  chain  carrier.  He  proves 
the  beginning  corners  and  the  five  first  lines  of 
the  survey,  ending  at  four  chestnut  trees,  the 
mark  of  which  lines  were  plainly  discernible 
when  this  tract  was  surveyed,  under  an  order 
of  the  Circuit  Court  made  in  this  cause.  But  he 
adds  that  the  subsequent  lines  of  the  survey 
were  not  run ;  and  the  surveyor  who  executed 
the  order  of  the  Circuit  Court  reports  that  he 
met  with  no  marked  line,  or  corner  trees,  after 
he  left  the  four  chestniits. 

8d.  It  is  objected,  in  the  third  place,  that  the 
597*]  survey,  *not  having  been  completed  by 
the  deputy-surveyor,  the  court  ought  to  infer 
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that  the  lines  actually  run  were  merely  experi- 
mental; and,  in  such  a  case,  it  is  contended 
that  the  principal  surveyor  could  not  make  and 
certify  a  plat  of  the  survey  on  which  a  grant 
could  legally  be  founded. 

It  appears  to  the  court  that  these  objections 
were  lully  examined  and  overruled  in  the  case 
of  Taylor  and  Quarles  v.  Brottn  (5  CTanch.284). 

It  was  there  decided.  1.  That  if,  in  point  of 
law,  the  warrant  must  be  lodged  in  the  o^ce  of 
the  surveyor  at  the  time  when  the  survey  is 
made,  his  certificate,  which  states  that  the  sur- 
vey was  made  by  virtue  of  the  governor's  war- 
rant, and  agreeably  to  His  Majesty's  royal  pro- 
clamation of  176^,  is  sufiScient  evidence  that 
the  warrant  was  in  his  possession  at  that  time. 
In  this  case  the  warrant,  under  which  Suther- 
land's survey  was  made,  is  described  in  the  cer- 
tificate with  suflScient  certainty  to  prove  that 
the  officer  in  making  the  survey  acted  under  its 
authority.  2.  It  was  decided  that  the  6tb  sec- 
tion of  Uie  act  of  Virginia,  passed  in  the  year 
1748,  entitled,  "  an  act  directing  the  duty  of  sur- 
veyors of  lands,"  upon  which  the  second  ob- 
jection made  in  that  case,  and  in  this,  is  found- 
ed, is  merely  directory  to  the  officer,  and  that 
it  does  not  make  the  validity  of  the  survey  to 
depend  upon  the  conformity  of  the  officer  to  its 
requisitions.  This  construction  of  the  above 
section  appears  to  the  court  to  be  perfectly  well 
foimded.  The  owner  of  the  warrant  has  no 
power  to  control  the  conduct  of  the  surveyor, 
whose  duty  it  is  to  execute  it,  and  it  would 
therefore  be  unreasonable  to  deprive  him  of  the 
*title  which  the  warrant  confers  upon  [*598 
him,  on  account  of  the  subsequent  neglect  of 
that  officer.  If  the  omission  of  the  surveyor  to 
"see  the  land  plainly  bounded  by  natural 
bounds  or  marked  trees,"  which  the  law  im- 
poses upon  him  as  a  duty,  cannot  affect  the 
title  of  the  warrant  holder,  it  would  follow  that 
his  omission  to  run  all  the  lines  of  the  survey 
on  the  ground,  which  the  law  does  not  in  ex- 
press terms  reouire  him  to  do,  ought  not  to 
produce  that  effect.  If  the  surveyor,  by  run- 
ning some  of  the  lines,  and  from  adjoining  sur- 
veys, natural  boundaries,  or  his  personal  knowl- 
edge of  the  ground,  is  enabled  to  protract  the 
remaining  lines,  so  as  to  close  the  survey,  no 
subsequent  locator  can  impeach  the  title  found- 
ed upon  such  survey,  upon  the  ground  that  all 
the  lines  were  not  run  and  marked.  The  legis- 
lature may  undoubtedly  declare  all  such  sur- 
veys to  be  void ;  but  no  statute  to  tliis  effect  was 
in  force  in  Virginia  at  the  time  when  this  sur- 
vey was  made. 

8.  The  third  objection  made  to  this  decree 
appears  to  be  substantially  removed  by  the 
opinion  of  this  court  on  the  third  point  in  the 
case  above  referred  to.  It  was  there  decided 
that  the  survey,  though  in  fact  made  by  the 
deputy-surveyor,  was  m  point  of  law  to  be  coo 
siaered  as  made  by  the  principal,  and,  conse- 
quently, that  his  sfgnature  to  the  plat  and  cer- 
tificate was  a  sufficient  authentication  of  the 
survey  to  entitle  the  person  claiming  under  it 
to  a  grant. 

As  to  the  distinction  taken  at  the  bar  between 
that  case  and  this,  uiion  the  ground  that  in  this 
the  survey  was  merely  experimental,  and  was 
not  intended  to  be  made  in  eiiecution  of  the 
warrant,  there  is  certainly  *nothing  in  [*699 
it.    It  is  by  acts  that  the  intention  of  men,  in 
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the  absence  of  positive  declarations,  can  best  be 
discovered.  Tlic  survey  made  by  Taylor  was 
adopted  b^  the  principal  surveyor,  as  one  actu- 
ally done  m  execution  of  the  warrant  to  Suth- 
erland, and  it  would  be  too  much  for  this  or 
any  other  court  to  presume  that  a  contrary  in- 
tention prevailed  in  the  mind  either  of  the 
principal  or  deputy -surveyor,  and  on  that  sup- 
poflition  to  pronounce  the  survey  invalid. 

The  last  objection  made  to  this  decree  is,  that 
as  a  British  subject,  Wm.  Sutherland  could  not 
take  a  legal  title  to  this  land  under  t]^e  state  of 
Virginia,  and,  consequently,  that  the  grant  to 
him  in  1788  was  void,  and  was  not  protected  by 
the  treaty  of  1794,  between  the  United  States 
and  Great  Britain. 

The  decision  of  this  court  in  the  case  of  Fair- 
f(Mx*8  detiaee  v.  Hunter*&  letsee  (7  Cranch,  608) 
affords  a  full  answer  to  this  objection.  In  that 
case  the  will  of  Lord  Fairfax  took  effect  in  the 
year  1781,  during  the  war.  and  Denny  Martin, 
the  devisee  under  that  will,  was  found  to  be  a 
native  bom  British  subject,  who  had  never  be- 
come a  citizen  of  any  of  the  United  States,  but 
had  always  resided  in  England. 

It  was  ruled  in  that  case,  1st.  That  although 
the  devisee  was  an  alien  enemy  at  the  time  of 
the  testator's  death,  yet  he  took  an  estate  in  fee 
under  the -will,  which  could  not,  on  the  ground 
of  alienage,  be  devested  but  by  inquest  oi  office, 
or  by  some  le^lative  act  equivalent  thereto. 
2d.  That  the  defeasible  title  thus  vested  in  the 
O^O*]  alien  devisee  was  completely  *protected 
and  confirmed  by  the  ninth  article  of  the  treaty 
of  1794. 

These  principles  are  decisive  of  the  objection 
now  under  consideration.  In  that  case,  as  in 
this,  the  legal  title  vested  in  the  alien  by  pur- 
chase during  the  war,  and  was  not  devested  by 
any  act  of  Virginia,  prior  to  the  treaty  of  1794, 
which  render^  their  estates  absolute  and  inde- 
feasible. 

Decree  affirmed  tenth  easts. 
Cited— U  Pet.  412 ;  2  Wood.  &  M. 


[PRACTICK.] 

ROSS  c.  TRIPLETT 

This  court  has  no  Jurisdiction  of  causes  brougrbt 
t>ef ore  it,  upon  a  certificate  of  a  division  of  opin- 
iona  of  the  iudge»  of  the  Circuit  Court  for  the  Dis- 
trict of  CoiumDla.  The  appellate  Jurisdiction  of 
this  court,  in  respect  to  that  court,  only  extends  to 
the  flnai  Judirment  and  decrees  of  the  latter. 

THIS  cause  was  brought  from  the  Circuit 
Court  for  the  District  of  Columbia,  upon  a 
certificate  that  the  opinions  of  the  judges  of 
that  court  were  divided  upon  a  question  which 
occurred  in  the  cause,  under  the  judiciary  act 
of  1802,  ch.  291  (xxxi.),  s.  6.  It  was  submitted 
without  argument. 

It  was  oraered  to  be  certified  to  the  Circifit 
Court  for  the  District  of  Columbia,  as  follows: 

OOl*]  'Certificate. — This  cause  came  on 
to  be  heard  on'  the  transcript  of  the  record  of 
the  Circuit  Court  for  the  District  of  Columbia, 
and  on  the  question  certified,  on  which  the 
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judges  of  that  court  were  divided,  and  was 
argued  by  counsel.  On  consideration  whereof 
this  court  is  of  opinion  that  its  jurisdiction  ex- 
tends only  to  the  final  judgments  and  decrees  of 
the  said  Circuit  Court.  It  is  therefore  con- 
sidered by  this  court  that  the  cause  be  remand- 
ed to  the  said  Circuit  Court  for  the  District 
of  Columbia,  to  be  proceeded  in  according  to 
law. 


Clted-SPet.  206. 


[instance  court.] 
THE  NEPTUNE.  Harrod  bt  al..  Claimants. 

Libel  under  the  27th  section  of  the  registry  act 
of  1792,  ch.  146  (I),  for  the  fraudulent  use  by  a  ves- 
sel of  a  certificate  of  reflri8try«  to  the  benefit  of 
which  she  was  not  entitled,    v  essel  forfeited. 

The  provisions  of  the  27th  section  apply  as  well  to 
vessels  which  have  not  been  previously  resristered 
as  to  those  to  which  registers  have  been  previously 
granted. 

APPEAL  from  the  District  Court  of  Louisi- 
ana. 
This  cause  was  argued  by  Mr.  D.  B.  Ogdeii 
and  Mr.  C.  J.  Tng&rsoU  for  the  appellants  and 
claimants,  and  by  the  Attorney-General  for  the 
United  States. 

*DuvALL,  J.,  delivered  the  opinion  [♦602 
of  the  court:  The  ship  Neptune,  owned  and 
commanded  by  Captain  M3rrick,  arrived  at  New 
Orleans  from  London  on  the  20th  of  October, 
1815.  On  the  next  dav  he  appeared,  in  com- 
pany with  George  M.  Ogden,  one  of  the  appel- 
lants, at  the  custom-house,  and  reported  the 
Neptune  as  a  registered  vessel  of  the  United 
States,  belonging  to  Wilmington,  North  Caro- 
lina, where,  ne  alleged,  and  it  was  so  stated  in 
the  manifest,  she  was  registered.  He  declared, 
at  the  same  time,  'that  he  had  lost  the  register 
in  ascending  the  Mississippi,  and  requii-ed  a 
new  one  to  be  issued  in  lieu  of  it.  Captain 
Myrick  had  made  a  protest  before  a  notary 
public  to  that  effect,  and  offered  to  take  the 
oath  required  by  the  18th  section  of  the  act. 
entitled,  an  act  concerning  the  registering  and 
recording  of  ships  or  vessels,  but  was  taken 
sick,  and,  in  a  few  days  afterwards,  died  with- 
out taking  it. 

George  M.  Ogden  administered  on  the  estate 
of  Captain  Myrick,  and  on  the  22d  of  Novem- 
ber, the  court  of  probates  ordered  a  sale  of  the 
effects  of  the  intestate,  which  was  made  on  the 
5th  of  December  following,  at  which  sale 
Messrs.  Harrod  and  Ogdens  became  the  pur- 
chasers of  the  Neptune,  for  |7.500. 

On  the  12th  of  January.  1816,  Messrs.  Har- 
rod and  Ogdens  addressed  a  letter  to  the  col- 
lector, requesting  to  be  informed  whether  a 
register  could  be  ^nted  for  the  ship  Ncplune, 
on  the  owners  talcing  the  oath  prescribed  by 
law.  The  collector  replied,  by  letter  dated  the 
20th,  that  a  register  had  been  refused  the  ship 
Neptune,  on  the  ground  that  the  oath  offered 
to  *8how  the  loss  of  a  former  register  [*603 
was  insufficient,  inasmuch  as  it  contamed  an 
assertion  that  the  register  lost  was  granted  at 
the  port  of  Wilmington  in  North  Carolina,  and 
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by  a  letter  from  the  collector  of  that  port,  in- 
formation had  been  received  that  no  such  reg- 
ister was  ever  issued  from  his  office.  The  col- 
lector was  afterwards  examined  as  a  witness  in 
the  cause,  and  declared  on  oath  to  the  same 
effect. 

Oeorge  M.  Ogden,  one  of  the  owners,  after- 
wards applied  at  the  collector's  office  for  a 
register,  offering  to  take  an  oath,  the  form  of 
which  he  had  prepared,  varying  from  the  form 
of  the  oath  required  by  law  ;  he  was  informed 
by  the  collector  it  was  not  sufficient,  and  that 
unless  he  would  take  the  oath  in  the  form  pre- 
scribed by  the  registry  act,  a  register  could  not 
be  granted.  Mr.  Ogden  pressed  the  form  of 
the  oath  which  he  hfui  tendered,  but  was  again 
told  it  could  not  be  received.  Mr.  Ogden  had 
been  shown  the  letter  from  the  collector  at 
Wilmington,  and  had  been  informed  of  its 
contents  by  the  attorney  for  the  district. 
Nevertheless,  he  appeared  in  the  collector's 
office  on  the  22d  of  January,  1816,  and  took 
the  oath  required  by  law,  relying,  as  he  said, 
on  the  oath  which  Captain  Myrick  had  taken, 
as  the  ground  of  his  oath;  and  a  register  issued 
in  form  to  the  owners,  Richard  Peniston,  mas- 
ter. In  this  oath  he  deposed,  that  "being 
owner  in  part  and  having  charge  of  the  ship 
or  vessel  called  the  Neptune,  the  said  ship  or 
vessel  had  been,  as  he  verily  believed,  registered 
according  to  law  by  the  name  of  Neptune,  and 
that  a  certificate  thereof  was  granted  bj  the 
collector  of  the  district  of  Wilmington  in  the 
604*]  state  of  *North  Carolina,  which  cer- 
tificate had  been  lost  and  destroyed  by  acci- 
dentally falling  overboard  in  the  river  Missis- 
sippi." 

On  the  part  of  the  owners,  John  M'Cauley, 
mate  of  the  Neptune,  deposed,  that  on  her 
voyage  from  London  to  New  Orleans,  he  had 
seen  the  register  of  the  ship  Neptune  frequent- 
ly, and  beK)re  the  issuing  of  the  new  register 
he  had  assured  Mr.  Ogden  he  had  seen  it,  and 
that  he  believed  it  to  be  dated  at  Wilmington, 
North  Carolina,  and  that  it  was  lost,  by  acci- 
dent, from  the  pocket  of  the  captain  in  the 
river  Mississippi ;  and  that  he  had  no  reason  to 
doubt  it  a  genuine  one.  M'Cauley  being  asked, 
"Did  Captain  M3rrick  tell  you  on  his  return 
from  town  that  he  had  shown  the  register  to 
Messrs.  Harrod and  Ogdens? "  answerea :  "He 
said  he  had  laid  the  pocket-book  containing  it 
on  the  desk."  The  carpenters,  who  repaired  the 
Neptune,  certified  that,  in  their  opinion,  she 
was  built  in  the  United  States. 

The  Neptune  cleared  out  at  the  custom-house 
of  New  Orleans,  on  the  9th  day  of  February, 
1816,  when  she  was  immediately  seized  by  the 
collector,  as  forfeited  to  the  United  States,  and 
libeled  for  a  breach  of  the  27th  section  of  the 
act  of  Congress  of  the  Slst  of  December, 
1792,  ch.  146  (I.),  entitled.  "  An  act  concern- 
ing the  registering  and  recording  of  ships  or 
vessels."  Upon  these  facts,  the  Neptune,  to- 
gether with  her  tackle,  apparel  and  furniture, 
was,  by  the  sentence  of  the  District  Court,  con- 
demned as  forfeited  to  the  United  States.  From 
this  decree  the  owners  appealed  to  this  court. 
005*]  *The  question  for  the  decision  of  this 
court  must  depend  upon  the  true  construction 
of  the  act  before  mentioned.  If  the  appellants 
have,  in  all  respects,  complied  with  the  requis- 
ites of  that  act,  they  have  incurred  no  forfeit- 1 
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ure;  if  any  of  its  provisions,  which  inflict  a 
forfeiture  of  the  vessel  for  a  non-oomplianoe. 
have  been  violated,  a  forfeiture  will  ensue. 

By  the  first  section  of  the  act,  it  is  provided, 
that  ships  or  vessels  of  the  United  States  shall 
not  continue  to  enjov  the  benefits  and  privilegeH 
appertaining  to  such  ships  or  vessel,  longer 
than  they  MxaW  continue  to  be  wholly  owned 
and  be  commanded  by  a  citizen,  or  citizens,  of 
the  United  States. 

The  third  section  directs  that  all  vessels, 
thereafter  to  be  registered,  shall  be  registered 
by  the  cOllecter  of  the  district,  in  which  shall 
be  comprehended  the  port  to  which  the  ship  or 
vessel  shall  belong  at  the  time  of  her  registry; 
which  port  shall  be  deemed  to  be  that  at  or 
nearest  to  which  the  owner,  if  there  be  but  one, 
or  if  more  than  one,  the  husband  or  acting  and 
managing  owner  of  such  ship  or  vessel  usually 
resides;  and  the  name  of  the  vessel,  and  of  the 
port  to  which  she  belongs,  shall  be  painted  on 
her  stem. 

The  fourth  section  prescribes  the  substance 
of  the  oath  to  be  taken  in  order  to  the  registry 
and  contains  a  clause  of  forfeiture,  in  case  any 
of  the  matters  of  fact,  which  shall  be  within 
the  knowledge  of  the  party  swearing,  shall  not 
be  true.  The  fifth  section  makes  it  the  duty  of 
all  the  owners,  resident  within  the  United 
States,  to  Uike  a  like  oath  within  ninety  days 
after  the  granting  the  register. 

*The  mnth  section  directs  the  col-  r*606 
lector  of  each  district  to  keep  a  record  of  all 
ships  and  vessels  to  which  registers  shall  have 
been  granted,  and  prescribes  the  form  of  the 
register.  The  tenth  section  directs  a  copy  of 
each  register  to  be  transmitted  to  the  register  of 
the  treasury,  who  shall  cause  a  record  of  them 
to  be  kept. 

Tlie  eleventh  section  directs  the  course  of 
proceeding,  in  case  a  vessel  be  purchased  by  a 
citizen  before  registry,  and  contains  a  clause  of 
forfeiture  in  case  of  false  swearing. 

By  the  thirteenth  section  it  is  enacted,  that 
if  the  certificate  of  registry  of  any  vessel  shall 
be  lost,  destroyed,  or  mislaid,  the  master,  or 
other  person  having  the  charge  or  command  of 
her,  may  make  oath,  or  affirmation,  before  the 
collector  of  the  district,  where  such  vessel  shall 
first  be,  after  such  loss  or  destruction ;  and  the 
form  of  the  oath  is  prescribed.  It  is  an  essen- 
tial part  of  the  oath,  that  in  it  shall  be  stated 
the  name  of  the  collector,  and  the  port  at  which 
the  former  register  was  granted. 

The  fourteenth  section  requires,  that  when  a 
registered  vessel  shall  be  sold  or  transferred  to 
a  citizen  of  the  United  States,  she  shall  be 
registered  anew  by  her  former  name;  and  if 
not  re^stered  anew,  she  shall  not  be  entitled  to 
the  pnvileges  or  benefits  of  a  ship  of  the  United 
States. 

By  the  twenty-seventh  section  it  is  provided.  * 
that  if  any  certificate  of  registry  or  record  shall 
be  fraudulently,  or  knowingly,  used  for  any 
ship  or  vessel  not  then  actually  entitled  to  the 
benefit  thereof,  according  to  the  true  intent  of 
the  act,  such  ship  or  vesse)  shall  *be  [*607 
forfeited  to  the  United  States,  with  her  tackle, 
apparel  and  furniture. 

In  the  argument  of  this  case,  it  was  admitted 
by  the  counsel  for  the  appellants  that  the  re^s- 
ter  was  improperly  obtained,  but  it  was  denied 
that  the  vessel  became  thereby  forfeited  under 
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the  27th,  or  any  other  section  of  the  registry 
jici.  And  it  was  contended  that  the  owner 
having  a  register  issued  by  the  collector,  was 
proof  that  it  was  not  fraudulently  obtained. 
Id  support  of  this  position,  the  case  of  The 
Anthony  Mafiffin  was  cited  from  3  Cranch,  337. 

To  this  it  was  replied,  that  the  appellants 
purchased  the  Neptune  knowing  that  she  was 
without  a  register.  That  it  was  alleged  to  have 
been  granted  to  the  former  owner  oy  the  col- 
lector for  the  port  of  Wilmington,  in  North 
Carolina,  and  that  it  was  lost.  The  appellants 
knew  that  information  bad  been  received  from 
the  collector  at  Wilmington,  that  a  register  for 
rlie  Neptune  had  never  been  issued  at  that 
port;  and  that,  therefore,  it  was  fraudulently 
obtained,  and  used  for  the  Neptune,  not  then 
entitled  to  the  benefit  of  it. 

The  case  of  The  Anthony  Mangin  does  not 

Hupport  the  argument  of  the  appellant's  counsel. 

In  that  case  an  action  was   brought   by  the 

United  States  against  Grundy  and  Thornburgh, 

for  money  had  and  received  for  the  use  of  the 

United  States  by  the  defendants,  as  assignees 

of  Aquila  Brown,  Junior,  a  bankrupt,  it  being 

money  received  by  the  defendants  for  the  sale 

of  the  ship  Anthony  Mangin.  which  ship  the 

United  States  alleged  was  forfeited  by  reason 

^08*J  *tliat  Brown,  in  order  to  obtain  a  register 

for  her  as  a  ship  of  the  United  States,  had  falsely 

sworn  that  she  was  his  sole  property,  when  he 

knew  that  she  was  in  part  owned  by  an  alien. 

There   was  no  proceeding  in  rem  against  the 

vessel.     It  was  a  suit  against  the  assignees  of 

Brown   for  the  value  of  the  vessel;   and  the 

court  decided  that  an  action  for  the  value  could 

only  be  supported  against  the  person  who  had 

taken  the  oath. 

It  is  evident  from  the  facts  in  this  case,  that 
Oeorge  31.  Ogden,  when  he  applied  for  a 
register  for  the  Neptune,  did  not  believe  that 
he  could  with  safety  take  the  oath  required  by 
law ;  because  he  had  prepared  an  oath  varying 
in  form  from  the  oath  required,  which  he 
presned  the  collector  to  be  permitted  to  take, 
but  which  the  collector  refused  to  administer. 
And  the  collector  was  of  opinion,  until  he  con- 
sulted the  district-attorney,  that  h«  ought  not  to 
l>e  permit te<l  to  take  the  oath  prescribed,  as  he 
<:ould  not  do  it  without  swearing  to  a  fact 
which  was  known  to  be  untrue.  For  this 
reason  he  refused  to  administer  the  oath  to 
Captain  Myrick  in  his  life-time. 

There  are  strong  grounds  for  the  belief  that 
the  Neptune  never  had  a  genuine  register.  She 
18  represented  in  the  manifest  to  have  been 
built  at  Boston,  to  be  owned  by  Captain  My- 
rick, of  New  York,  and  that  she  belonged  to 
the  port  of  Wilmington,  in  North  Carolina. 
If  she  had  been  built  at  Boston,  and  belonged 
4it  the  time  to  a  person  residing  in  New  York, 
it  is  more  than  probable  that,  pursuant  to  the 
proviaions  of  the.  third  section  of  the  act,  she 
would  have  been  registered  at  one  of  those 
^OO*]  places.  If  Captain  ♦Myrick  or  the 
pressent  owners  had  been  desirous  of  obtaining 
<H>rrect  information  on  the  subject,  it  would 
have  been  furnished  on  application  to  the 
treasury  department.  All  registers  are  trans- 
mitted regularly  to  the  register  of  the  treasury  to 
iie  registered  in  his  office. 

It  should  be  recollected  that  the  mate  of  the 
Neptune  testified  that  Captain  Myrick,  after 
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returning  from  the  house  of  Messrs.  Harrod  A 
Ogdens  to  his  vessel,  said  he  had  left  his 
pocket-book  containing  the  register  on  their 
desk.  Hence,  it  is  rational  to  conclude,  either 
that  Captain  Myrick  had  no  register  or  that  if 
he  had  one,  it  would  not  bear  inspection. 

Upon  the  whole,  the  court  are  of  opinion  that 
the  register  was  fraudulently  and  knowingly 
used  for  the  Neptune,  when  she  was  not  en- 
titled to  the  benefit  of  it;  and  that  she  is  for- 
feited for  a  violation  of  the  provisions  of  the 
27th  section  of  the  registry  act ;  and  that  the 
provisions  of  that  section  apply  as  well  to 
vessels  which  have  not  been  previously  regis- 
tered as  to  those  to  which  registers  have  been 
previously  granted. 

Decree  affirmed. 

Decree. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is 
decreed  and  ordered  that  the  decree  of  the 
District  Court  of  Louisiana  in  this  case  be,  and 
the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum 
*per  annum,  including  interest  on  the  ^*610 
amount  of  the  appraism  value  of  the  said  ship 
Neptune,  to  be  computed  from  the  date  of  the 
decree  of  the  said  District  Court. 

ated-Deady,  644;  2  Wood,  ft  M.  544. 


THE  UNITED  STATES 
PALMER  BT  AL. 


A  robbery  committed  on  the  hljrh  seas,  althouflrh 
such  rohbeiT  If  committed  od  land  would  not  oy 
the  lawd  of  the  United  States  be  punishcible  with 
death,  is  piracy,  under  the  8th  section  of  the  act  of 
1796,  ch.  30  (ix).  for  the  punish  meat  of  certain 
crimes  against  the  United  States ;  and  the  circuit 
courti  have  Jurisdiction  thereof. 

The  crime  4>f  robbery,  as  mentioned  in  the  act,  is 
the  crime  of  robbery  as  reco^rnized  and  defined  at 
common  law. 

Tne  crime  of  robbery  committed  by  a  person 
who  ill  not  a  citizen  of  the  United  States,  on  the 
high  seas,  on  board  of  a  ship  belonirln^  exclusively 
to  subjects  of  a  foreign  stite,  is  not  piracy  under 
theact,  and  is  not  punlshnble  in  the  courts  of  the 
United  States. 

When  a  civil  war  ra^res  in  a  foreign  nation,  one 
part  of  which  separates  itself  from  the  old-estab- 
lished government,  and  erects  itself  into  a  distinct 
government,  the  courts  of  the  Union  must  view 
such  newly-constituted  government  as  it  is  viewed 


NOTB.— See  note  to  U.  S.  v.  Bevans,  8  W^heat.  836 ; 
also  U.  S.  Rev.  Stat  sects.  5370, 53?i,  and  coses  there 
dted. 

Plracv  is  robbery,  or  a  forcible  depredation,  on 
the  high  seas,  without  lawful  authority,  and  done 
aninui  furandU  and  in  the  spirit  and  intention  of 
universal  hostility.  It  is  the  same  offense  at 
sea  with  robbery  on  land ;  and  oil  the  writer:^  on  the 
law  of  nations,  and  on  the  maritime  law  of  Europe, 
agree  in  this  definition  of  piracy.  Atty.-Oen.  v. 
Kwok-Op^ing,  8  Eng.  Rep.  161 ;  Hex  v.  Dawson,  13 
How.  St.  Tr.  451,  454 ;  1  Kent's  Com.  185 ;  U.  S.  v. 
Smith,  5  Wheat.  153, 1(8,  note;  3  Inst.  113;  1  Hawk. 
P.  C.  251 ;  1  RuiW.  Crimes,  94. 

The  vessels  of  a  nation,  whether  public  or  pri- 
vate, traversing  the  ocean,  which  is  the  common 
highway  of  nations,  are  deemed  to  be  floating  parts 
of  ner  territory ;  and  over  a  crime  committed  on 
board,  and  not  within  the  bounds  of  any  other 
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by  the  legrlslative  and  executive  departments  of 
the  government  of  the  United  States. 

If  that  irovemment  remains  neutral*  but  reooar- 
nises  the  existence  of  a  civil  war,  the  courts  of  the 
Union  cannot  consider  as  criminal  those  acta  of 
hostility  which  war  authorizes,  and  which  the  new 
government  may  direct  against  its  enemy. 

Tbe  same  testimony  which  would  be  sufficient  to 
prove  that  a  vessel  or  person  is  in  the  service  of  an 
acknowledflped  state,  is  admissible  to  prove  that 
they  are  in  the  service  of  such  newly-erecte<l  gov- 
ernment. Its  seal  cannot  be  allowed  to  prove 
itself,  but  may  be  proved  by  such  testimony  as 
the  nature  of  the  case  admits ;  and  the  fact  that  a 
vessel  or  person  is  in  the  service  of  such  govern- 
ment may  be  established  otherwise,  should  it  be 
•impracticable  to  prove  the  seal. 

THIS  case  was  certified  from  the  Circurt 
Court  for  the  Massachusetts  District. 
611*]  *At  the  Circuit  Court  of  the  United 
States,  for  the  first  circuit,  begun  and  hold  en 
at  Boston,  within  and  for  the  Massachusetts 
District,  on  Wednesday,  the  fifteenth  day  of 
October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventeen # 

Before  the  Honorable  Joseph  Story,  associate 
justice,  and  John  Davis,  district  judge. 

The  jurors  of  the  United  States  oi  America 
within  and  for  the  district  aforesaid,  upon  their 
oaths,  do  present,  that  John  Palmer  and 
Thomas  Wilson,  both  late  of  Boston,  in  the 
district  aforesaid,  mariners,  and  Barney  Cal- 
loghan,  late  of  Newburyport,  in  the  aforesaid 
district,  mariner,  with  force  and  arms,  upon 
the  high  seas,  out  of  the  jurisdiction  of  any 
particular  state,  on  the  fourth  day  of  July  now 
last  past,  did  piratically  and  feloniously  set 
upon,  board,  break,  and  enter  a  certain  ship 
called  the  Industria  RafFaelli,  then  and  there 
being  a  ship  of  certain  persons  (to  the  jurors 
aforesaid  unknown),  and  then  and  there, 
piratically  and  feloniously,  did  make  an  assault 
m  and  upon  certain  persons,  being  mariners, 
subjects  of  the  King  of  Spain,  whose  names  to 
the  jurors  aforesaid  are  unknown,  in  the  same 
ship,  in  the  peace  of  God,  and  of  the  said 
United  States  of  America,  then  and  there 
being,  and  then  there  piratically  and  felonious- 
ly did  put  the  aforesaid  persons,  mariners  of 
the  same  ship,  in  the  ship  aforesaid  then  being, 


in  corporal  fear  and  danger  of  their  lives,  then 
and  there,  in  the  ship  aforesaid,  upon  the  high 
seas  aforesaid,  and  out  of  the  jurisdiction  of 
any  particular  state,  as  aforesaid,  and  piratic- 
ally and  feloniously  did,  then  and  there, 
steal,  take,  and  carry  away  'five  hun-  [*012 
dred  boxes  of  sugar,  of  the  value  of  twenty 
thousand  dollars  of  lawful  money  of  the  sai^ 
United  States;  sixty  pipes  of  rum,  of  the  yalue 
of  six  thousand  dollars;  two  hundred  demi- 
johns of  honey,  of  the  value  of  one  thousand 
dollars;  one  thousand  hides,  of  the  value  of 
three  thousand  dollars;  ten  hogsheads  of  cofiTee, 
of  the  value  of  two  thousand  dollars;  and  four 
bags  of  silver  and  gold,  of  the  value  of  sixty 
thousand  dollars,  of  the  like  lawful  money  of 
the  said  United  States  of  America,  the  gbod» 
and  chattels  of  certain  persons  (to  the  jurors 
aforesaid  unknown),  then  and  there,  upon  the 
high  seas  aforesaid,  and  out  of  the  jurisdiction 
of  any  particular  state,  being  found  in  the 
aforesaid  ship,  in  custody  and  possession  of  tbe 
said  mariners  in  the  said  ship,  from  the  said 
mariners  of  the  same  ship,  and  from  their  cus- 
tody and  possession,  then  and  there,  upon  the 
high  seas  aforesaid,  out  of  the  jurisdiction  of 
any  particular  state,  as  aforesaid ;  against  the 
peace  and  dignity  of  the  said  United  States,  and 
the  form  of  the  statute  of  the  United  States,  in 
such  case  made  and  provided.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  farther 
present,  that  the  aforesaid  district  of  Massa- 
chusetts is  the  district  where  the  ofi^enders 
aforesaid  were  first  apprehended  for  the  said 
offense. 

To  which  indictment  the  prisoners  pleaded 
not  guilty,  and  upon  the  trial  the  following- 
questions  occurrea,  upon  which  the  opinions 
of  the  said  judges  of  the  Circuit  Court  were 
opposed: 

1st.  Whether  a  robbery  committed  upon  the 
high  seas,  although  such  robbery,  if  committed 
upon  land,  would  not,  by  the  laws  of  the 
United  States,  be  punishable  ♦with  [*613 
death,  is  piracy  under  the  eighth  section  of  the 
act  of  Congress,  passed  the  thirtieth  of  April, 
A.  D.,  1790:  and  whether  the  Circuit  Court  of 


nation,  the  courts  of  the  country  to  which  the  ves- 
vel  belongs  have  a  complete  territorial  Jurisdiction. 
Wheaton^s  International  Law,  158,  174;  U.  S.  v. 
Pirates,  6  Wheat.  184 ;  U.  S.  v.  Imbert,  4  Wash.  C. 
C.  702;  U.  8.  v.  Holmes,  5  Wheat.  412;  U.  8.  v.  Wilt- 
berffor,  6  Wheat.  76;  Reg.  v.  derva,  2  Car.  A  K. 
fi8 ;  1  Den.  C.  C.  104 ;  Rev.  v.  Bjornsen,  Leigh  &  C. 
646 ;  Reid  v.  Ship  Vere,  Bee,  66 ;  Rex  v.  Amarro, 
Buss  &  Ry.  284. 

Mariners  salilng  a  vessel  or  the  passengers  may 
commit  piracy  upon  it ;  as  if  they  shall  violently 
dispossess  the  master,  and  afterwards  carry  away 
the  ship  itself,  or  any  of  the  goods,  tackle,  apparel 
or  furniture  feloniously.  Rex  v.  Dawson,  13  How- 
eirs  St.  Tr.  461, 464. 

Piracy  is  usually  committed  under  the  flag  of 
some  known  government ;  but  the  crew  of  any 
vessel  committing  it  casts  off  thereby  Its  national 
character ;  and  so,  the  fiullty  persons,  though  the 
acknowledged  subjects  of  some  known  govern- 
ment, may  be  apprehended  and  punished  by  the 
authorities  of  any  nation.  U.  S.  v.  Piratest  5  Wheat. 
184 ;  Adams  v.  The  People,  1  Comst.  178,  177 ;  The 
Marianna  Flora,  11  Wheat.  1,  40 ;  U.  S.  v.  Gilbert,  2 
Sumner,  19,  24,  note ;  4  Bl.  Com.  71 ;  U.  8.  v.  Demar- 
chi,  5  Blatchf.  84:  Wheat.  Int.  Law  186,  6th  ed.; 
Dole  V.  N.  E.  Ins.  Co.,  2  Cliff.  3W,  418 ;  In  re.  Ternan, 
9  Cox,  C.  C.  622 ;  AttomeyGen'l  v.  Kwok-a-8ing,  8 
Eng.  R.  143, 161. 

Ry  the  revised  statutes  of  the  United  States, 
*'  Every  person  who,  on  the  high  seas,  commits  the 
crime  of  piracy  as  defined  by  the  law  of  nations, 
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and  is  afterwards  brought  into,  or  found  in,  the 
United  States,  shall  suffer  death."  R.  8.  of  U.  S.. 
sec.  5,868. 

Pirates  may  be  lawfully  captured  on  the  ocean 
by  the  public  or  private  ships  of  every  nation,  and 
bv  becoming  a  pirate  a  vessel  loses  its  national 
cnaracter.  The  Marianna  Flora,  11  Wheat.  1 :  V.  S. 
V.  Pirates,  6  Wheat.  184;  U.  8.  v.  Jones,  3  Wash,. 
C.  C.  209. 

To  bring  a  person  committing  murder,  or  rob- 
bery, within  the  rule  laid  down  in  United  8tate«»  v. 
Palmer,  supra^  the  vessel  on  board  which  he  if^  or 
to  which  he  belongs,  must  be,  at  the  time,  in  pulnt 
of  fact  as  well  us  right,  the  property  of  subjects  nf 
a  foreign  state,  who  must  have,  in  virtue  of  this 
property,  the  control  of  the  vessel.  She  mu^t,  at 
the  time,  be  sailing  under  the  flag  of  a  foreiirn 
state,  whose  authority  is  acknowledged.  Oenerul 
plracj',  or  murder,  or  robbery  committed  by  per- 
sons on  board  of  a  vessel  not  at  the  time  belonging 
to  the  subjects  of  any  foreign  power,  but  in  posses- 
sion of  a  crew  acting  in  oeflance  of  law,  and  ac- 
knowledging obedience  to  no  government  whHt- 
ever,  is  wltnin  the  act,  and  is  punishat»le  in  the 
courts  of  the  United  States.  U.  S.  v.  Klintock,  & 
Wheat.  144,  151. 

A  vessel  loses  her  national  character  by  assum- 
ing a  piratical  character;  and  a  piracy  committed 
by  a  foreigner  from  on  board  such  a  vessel,  upon 
any  other  vessel  whatever,  is  punishable  under  !>€«. 
8  of  the  act  of  April  80.  1790.  U.  8.  v.  Pirates,  h 
Wheat.  184:  U.  S.  v.  Gilbert,  2  Sumn.  19. 
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the  United  States  hath  authority  to  take  cog- 
nizance of,  try,  and  punish  such  offense. 

2d.  Whether  the  crime  of  robbery,  men- 
tioned in  the  said  eighth  section  of  the  act  of 
Congress  aforesaid,  is  the  crime  of  robbery,  as 
recognized  and  defined  at  common  law,  or  is 
dispunishable  until  it  is  defined  and  expressly 
punished  by  some  act  of  Congress,  other  than 
the  act  of  Congress  above  mentioned. 

9d.  Whether  the  crime  of  robbery,  commit- 
ted by  persons  who  are  not  citizens  of  the  United 
States,  on  the  high  seas,  on  board  of  any  ship 
or  vessel,  belonging  exclusively  to  the  subjects 
of  any  foreign  state  or  sovereignty,  or  upon  the 
person  of  any  subject  of  any  foreign  state  or 
sovereij^ty,  not  on  board  of  any  ship  or  vessel 
belonging  to  any  citizen  or  citizens  of  the 
United  States,  be  a  robbery  or  piracy,  within 
the  true  intent  and  meaning  of  the  said  eighth 
section  of  the  act  of  Congress  aforesaid,  and  of 
which  the  Circuit  Court  of  the  United  States 
hath  cognizance,  to  hear,  try,  determine,  and 
punish  the  same. 

4th.  Whether  the  crime  of  robbery  com- 
mitted on  the  high  seas,  by  citizens  of  the 
United  States,  on  board  of  any  ship  or  vessel 
not  belonging  to  the  United  States,  or  to  any 
citizens  of  the  United  States,  in  whole  or  in 
part,  but  owned  by,  and  exclusively  belonging 
to,  the  subjects  of  a  foreign  state  or  sovereignty, 
or  committed  on  the  high  seas,  on  the  person 
of  any  subject  of  any  foreign  state  or  sover- 
eignty, who  is  not,  at  the  time,  on  board  of  any 
014*]  *ship  or  vessel,  belonging  in  whole  or 
part  to  the  United  States,  or  to  any  citizeli 
thereof,  be  a  robbery  or  piracv  within  the  said 
eighth  section  of  the  acts  of  Congress  afore- 
said, and  of  which  the  Circuit  Court  of  the 
United  States  hath  cognizance  to  hear,  try,  and 
determine,  and  punish  the  same. 

5th.  Whether  any  revolted  colony,  district, 
or  people,  which  have  thrown  off  their  alle- 
giance to  their  mother  countrv,  but  have  never 
been  acknowledged  by  the  United  States  as  a 
sovereign  or  independent  nation  or  power,  have 
authority  to  issue  commissions  to  make  capt- 
ures on  the  high  seas  of  the  persons,  property 
and  vessels  of  the  subjects  of  the  ihother  coun- 
try, who  retain  their  allegiance;  and  whether 
the  captures  made  under  such  commissions  are, 
as  to  the  United  States,  to  be  deemed  lawful ; 
and  whether  the  forcible  seizure,  with  violence, 
and  by  putting  in  fear  of  the  persons  on  board 
of  the  vessels,  the  property  of  the  subjects  of 
such  mother  country,  who  retain  their  alle- 
giance, on  the  high  seas,  in  virtue  of  such  com- 
misBions,  is  not  to  be  deemed  a  robbery  or  piracy 
within  the  said  eighth  section  of  the  act  of  Con- 
gress afocesaid. 

6th.  Whether  an  act,  which  would  be  deemed 
a  robbery  on  the  high  seas,  if  done  without  a 
lawful  commission,  is  protected  from  being 
considered  as  a  robbery  on  the  high  seas,  when 
the  jHune  act  is  done  under  a  commission,  or 
the  color  of  a  commission  from  any  foreign 
colony,  district,  or  people,  whiq^  have  revolted 
from  their  native  allegiance,  and  have  de- 
clared themselves  independent  and  sovereign, 
0 1£(*1  and  *have  assumed  to  exercise  the  pow- 
ers and  authorities  of  an  independent  and  sov- 
erqig:n  government,  but  have  never  been  ac- 
knowledged, or  recognized,  as  an  independent 
or   sovereign  government,  or  nation,   by  the 
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United  States,  or  by  any  other  foreign  state, 
prince,  or  sovereignty. 

7th.  Whether  the  existence  of  a  commission 
to  make  captures,  where  it  is  set  up  as  a  defense 
to  an  indictment  for  piracy,  must  be  proved  by 
the  production  of  the  original  commission,  or 
of  a  certified  copv  thereof  from  the  proper  de- 
partment of  the  foreign  state  or  sovereignty  by 
whom  it  is  granted;  or  if  not,  whether  the 
impossibility  of  producing  either  the  original  or 
such  certified  copy  must  not  be  proved,  before 
•any  inferior  and  secondary  evidence  of  the  ex- 
istence of  such  commission  is  to  be  allowed,  on 
the  trial  of  such  indictment  before  any  court 
of  the  United  States. 

8th.  Whether  a  seal,  purporting  to  be  the 
seal  of  a  foreign  state  or  sovereignty,  and  an- 
nexed to  any  such  commission,  or  a  certified 
copy  thereof,  is  to  be  admitted  in  a  court  of  the 
United  States  as  proving  itself,  without  anv 
other  proof  of  its  genuineness,  so  as  to  establish 
the  legal  existence  of  such  commission  from 
such  foreign  state  or  sovereignty. 

0th.  Whether  a  seal,  annexed  to  any  such 
commission,  purporting  to  be  the  public  seal 
used  by  the  persons  exercising  the  powers  of 
government  in  any  foreign  colony,  district,  or 
people,  which  have  revolted  from  their  native 
allegiance,  and  have  declared  themselves  inde- 
pendent and  soverei^.  and  actually  exercise 
the  powers  of  an  independent  government 
*or.  nation,  but  have  never  been  ac-  [*616 
knowledged  as  such  independent  government 
or  nation  by  the  United  States,  is  adniissible  in 
a  court  of  the  United  States  as  proof  of  the 
le^l  existence  of  such  commission,  with  or 
without  further  proof  of  the  genuineness  of 
such  seal. 

lOtb.  Whether  any  colony,  district,  or  peo- 
ple, who  have  revolted  from  their  native  alle- 
giance, and  have  assumed  upon  themselves  the 
exercise  of  independent  and  sovereign  power, 
can  be  deemed,  in  any  court  of  the  United 
States,  an  independent  or  sovereign  nation,  or 
government,  until  they  have  been  acknowl- 
edged as  such  by  the  government  of  the  United 
States;  and  whether  such  acknowledgment  can 
be  proved  in  a  court  of  the  United  States,  other- 
wise than  by  some  act  or  statute  or  resolution, 
of  the  Congress  of  the  United  States,  or  by 
some  public  proclamation,  or  other  public  act 
of  the  executive  authority  of  the  United  States, 
directly  containing  or  announcing  such  ac- 
knowledgment, or  by  publicly  receiving  and 
acknowl^ging  an  ambassador,  or  other  public 
minister,  from  such  colony,  district,  or  people ; 
and  whether  such  acknowledgment  can  be 
proved  by  mere  inference  from  the  private  acts 
or  private  instructions  of  the  executive  of  the 
United  States,  when  no  public  acknowledg- 
ment has  ever  been  made;  and  whether  the 
courts  of  the  United  States  are  bound  judicially 
to  take  notice  of  the  existing  relations  of  the 
United  States,  as  to  foreign  states  and  sover- 
eignties, their  colonies,  and  dependencies. 

11th.  Whether,  in  case  of  a  civil  war  betwe^ 
a  mother  country  and  its  colony,  the  subjects 
of  the  different  parties  are  to  be  deemed,  in  re- 
spect to  neutral  *nation8,  as  enemies  [♦O 1 7 
to  each  other,  entitled  to  the  rights  of  war; 
and  that  captures  made  of  each  other's  ships 
and  other  property  on  the  high  seas  are  to  be 
considered,   in  respect  to  neutral  nations,  as 
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rightful,  so  that  courts  of  law  of  neutral  nations 
are  not  authorized  to  deem  such  acts  as  piracy. 

And  the  said  judges,  being  so  opposed  m 
opinion  upon  the  questions  aforesaid,  the  same 
were  then  and  there,  at  the  request  of  the  Dis- 
trict-Attorney for  the  United  States,  stated,  un- 
der the  direction  of  the  judges,  and  ordered  by 
the  court  to  be  certified  under  the  seal  of  the 
court  to  the  Supreme  Court,  at  their  next  ses- 
sion to  be  held  thereafter,  to  be  finally  decided 
by  said  Supreme  Court ;  and  the  court  being 
further  of  opinion  that  further  proceedings 
could  not  be  had  in  said  cause  witliout  preju- 
dice to  the  merits  of  the  same  cause,  did  order, 
that  the  jury  impaneled  as  aforesaid  to  try 
said  cause  be  discharged  from  giving  any  ver- 
dict therein. 

Mr.  Blaks,  for  the  United  States,  argued:  1. 
That  a  robbery  committed  on  the  high  seas  is 
pirucy,  under  the  8th  section  of  the  act  of  1790, 
ch.  36,  "for  the  punishment  of  certain  crimes 
against  the  United  States, "although  no  law  of 
the  United  States  be  subsisting  for  the  punish- 
ment of  the  same  offense  if  committed  on  land; 
and  that  such  piracy  is  cognizable  in  the  Circuit 
Court.  The  words  of  the  statute  are,  "  That  if 
any  person  or  persons  shall  commit,  upon  the 
high  sea8,"&c.,  "murder  or  robbery,  or  any 
other  offense,  which,  if  committed  within  the 
body  of  a  <jounty,  would,  by  the  laws  of  the 
018*1  United  States,  be  pimishable  *with 
death;  &c..  "every  such  offender  shall  be 
deemed,  taken,  and  adjudged  to  be  a  pirate 
and  felon,  and  being  thereof  convicted,  shall 
suffer  death,"  &c.  The  relative  pronoun 
"which"  does  not  relate  back  to  the  first 
specified  offenses  of  "  murder  or  robbery,"  but 
refers  only  to  its  immediate  antecedent,  "any 
other  offense."  It  is  this  last  class  of  <!rimes 
only  that  must  be  punishable,  by  the  laws  of 
the  United  States,  with  death,  if  committed 
within  the  body  of  a  county,  in  order  to  con- 
stitute them  piracies,  when  committed  on  the 
high  seas,  it  is  a  mistaken  principle  com- 
monly applied  to  penal  statutes,  that  they  are 
to  be  construed  strictly.  Sir  William  Jones 
haK  laid  down  the  time  rule,  that  criminal  laws 
are  to  be  construed  liberally  as  to  the  offense, 
and  strictly  as  to  the  offender.  ^  A  strong  iHus- 
tration  of  the  good  sense  of  this  rule  is  to  be 
found  in  the  construction  which  has  been  given 
in  England  to  the  Stabbing  Act.*  A  contrary 
construction  of  the  statute  now  under  consid- 
eration would  render  it  wholly  inoperative, 
until  there  shall  be  a  law  of  the  United  States 
for  the  punishment  of  robbery  committed  in 
the  body  of  a  county;  which  will  never  happen, 
as  the  United  States  have  no  constitutional  au- 
thority to  puni.sli  a  robbery  committed  within 
the  body  of  a  county.  Forts,  arsenals,  dock- 
yards, &c. ,  ' '  under  the  sole  and  exclusive  juris- 
diction of  the  United  States,"  cannot  be  said  to 
be  within  the  body  of  a  county.  It  may  be 
admitted  that  there  is  some  degree  of  looseness 
019*]  in  the  phraseology  *of  this  section, 
which  was  evidently  copi^  from  the  British 
statute  of  the  39  Geo.  ill.,  ch.  37,  relative  to 
the  same  subject,  without  regarding  the  differ- 
ence between  the  constitutions  of  the  two  coun- 
tries.    On  the  construction  of  the  British  stat- 

1.— Life  of  Sir  W.  Jonee,  p.  288. 
2.~Foster'8  Crown  Law,  297. 
474 


ute,  it  would  be  perfectly  immaterial  whether 
the  pronoun  "which  "  was  carried  back  to  the 
words  "murder  and  robbery,"  or  whether  it 
was  confined  to  its  immediate  antecedent;  be- 
cause, in  England,  murder  and  robbery  are 
punishable  with  death,  when  committed  m  the 
body  of  a  county,  under  the  same  laws  which 
constitute  them  piracies  when  committed  on 
the  high  seas.  But  such  a  construction  of  our 
statute  would  render  it  wholly  inoperative  ss 
to  the  great  offenses  of  murder  and  robbery, 
which  are  not,  and  cannot  be  made  punishable 
under  the  laws  of  the  United  States,  when 
committed  within  the  body  of  a  county.  Nor 
can  it  be  objected,  that  by  the  construction 
now  contended  for,  the  words  **  any  other  of- 
fense" would  be  equally  inoperative;  because 
there  are  various  offenses  which  would  still  be 
reached  by  the  statute,  such  as  treason,  &c., 
for  the  punishment  of  which  Congress  may 
provide,  though  committed  within  the  body  of 
a  county.  It  follows,  as  a  corollary,  that  the 
Circuit  Court  has  cognizance  of  these  offenses; 
for,  by  the  Judiciary  act  of  1789,  ch.  20,  s.  11, 
it  has  cognizance  of  "all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United 
States."  2.  The  crime  of  rob\)eTy  mentioned 
in  the  8th  section  of  the  act  of  1790,  is  the 
crime  of  robbery  as  understood  at  common 
law.  A  piracy  or  felony  on  the  high  seas  is 
sufficiently  denned  by  terming  it  a  Tobberr 
committed  on  the  high  seas.  *The  [*620 
import  of  the  term  "  robbery  "  must  be  sought 
in  the  common  law,  in  the  same  manner  as  the 
itaport  of  the  terms  murder,  manslaughter, 
rescous,  benefit  of  clergy,  and  many  others  that 
are  used  in  the  criminal  code  of  the  United 
States.  8.  If  the  robbery  in  question  amount 
to  piracy,  by  the  law  of  nations,  the  words 
"any  person  or  persons,"  in  the  8th  section, 
will  embrace  the  suMects  of  all  nations,  who 
may  commit  that  oiiense  on  the  high  seas, 
whether  on  board  a  foreign  vessel  or  a  vessel 
belonging  to  citizens  of  the  United  States.  A 
felony,  which  is  made  a  piracy  by  municipal 
statutes,  and  was  not  such  by  the  law  of  na- 
tions, cannot  be  tried  by  the  courts  of  the 
United  States,  if  committed  by  a  foreigner  on 
board  a  foreign  vessel,  on  the  high  seas;  be- 
cause the  jurii&iction  of  the  United  States,  be- 
yond their  own  territorial  limits,  only  extends 
to  the  punishment  of  crimes  which  are  piracy 
by  the  law  of  nations.  But  it  is  the  right  and 
the  duty  of  the  United  States,  as  a  member  of 
the  community  of  nations,  to  punish  offenses 
committed  on  the  high  seas  against  the  law  of 
nations.*  By  this  statute.  Congress  have  exer- 
cised this  power,  which  is  also  conferred  on 
them  by  the  constitution.  The  offense  of 
piracy,  which  is  imperfectly  defined  by  the  law 
of  nations,  is  declared  to  be  murder  or  robbery 
committed  on  the  high  seas,  or  in  any  river, 
&c.,  out  of  the  jurisdiction  of  any  particular 
state;  and  is  made  punishable  with  death. 
Congress  cannot  be  presumed  to  have  neg- 
lect^ so  important  a  duty  as  that  of  defining 
and  punishmg  the  offense  of  general  piracy. 
*  Without  this  statute,  there  can  be  [*621 
found  no  definition  and  punishment  of  it;  be- 
cause the  law  of  nations  merely  creates  the 
offense,  and  the  common  law  and  statute,  28 
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Heniy  VIII.,  ch.  15,  may  perhaps  not  be  con- 
sidered as  in  force  in  the  United  States.  4. 
The  crime  of  robbery  committed  by  a  citizen 
of  the  United  States  on  the  high  seas,  on  board 
a  foreign  vessel,  or  on  the  person  of  a  for- 
eigner, must  be  considered  as  a  piracy,  under 
the  8th  section  of  the  act:  because  the  jurisdic- 
tion of  a  nation  extends  to  its  citizens,  where- 
soever they  may  be,  except  within  the  territory 
of  a  foreign  soverei^.  ^  The  jurisdiction  oi  a 
nation  over  its  public  ships  is  exclusive  every- 
where; but  it  is  not  exclusive  over  merchant 
vessels  belonging  to  its  subjects.  It  is  there 
concurrent  with  the  personal  jurisdiction  of 
other  nations  over  their  citizens.  Consequently 
the  personal  jurisdiction  of  the  United  States 
over  their  citizens  extends  to  offenses  commit- 
ted by  them  on  board  of  foreign  merchant  ves- 
.sels  on  the  high  seas.  5.  The  general  principle 
applied  by  the  writers  on  the  law  of  nations  to 
the  case  of  a  civil  war  considers  the  war  (as  be- 
tween the  conflicting  parties)  as  just  on  both 
sides,  and  that  each  is  to  treat  the  other  as 
a  public  enemy,  according  to  the  established 
usages  of  war.^ 

So,  also,  it  is  the  duty  of  other  nations  to  re- 
main neutral,  and  not  to  interfere  with  the  exer- 
oi*^  of  complete  belligerent  rights  by  both  par- 
ties within  the  territory  which  is  the  scene 
of  their  hostilities.  But  this  does  not  imply  a 
<S22*]  *right  on  their  part  to  push  their  wars 
on  to  the  ocean,  and  to  annoy  the  rest  of  the 
world  on  this  common  highway  of  nations. 
The  generality  of  the  expressions  used  by  Vat- 
tel  on  this  subject  ma^,  indeed,  seem  to  import 
such  a  right.  But  it  should  be  remembered 
that,  with  all  his  merit,  he  is  very  deficient  in 
precision,  and  on  this  question  peculiarly  un- 
satisfactory. The  maritime  rights  of  a  bellig- 
erent power  must  be  perfect,  or  they  cannot 
exist  at  all.  They  must,  therefore,  include  the 
right  of  visitation  and  search,  and  of  detaining 
for  adjudication,  and  of  punishing  a  resistance 
to  the  exercise  ojf  these  rights  by  the  appropri- 
ate penalty  of  confiscation.  So  that  neutral 
nations  may  come  to  be  affected  in  their  most 
valuable  interests  by  a  mere  domestic  quarrel, 
which  never  ought  to  have  been  extended  be- 
yond the  territory  of  the  people  where  it  orig- 
inated. This  renders  it  inaispensable  to  in- 
quire how  far  neutral  nations  are  bound  to 
submit  to  the  exei'cise  of  these  high  preroga- 
tives of  sovereignty  in  a  civil  war,  under  color 
of  a  commission  from  one  of  the  belligerent 
parties,  whose  independence  has  not  been  ac- 
knowledged hj  any  power. 

The  right  of  an  insurgent  people  to  be  treated 
by  the  parent  state,  against  which  it  revolts, 
with  all  the  humanity  and  moderation  which 
are  required  in  any  other  war,  and  the  duty  of 
neutral  nations  to  abstain  from  interfering  in 
the  contest,  are  not  denied.  But  the  right  of 
the  new  people  to  thrust  themselves  into  the 
faoiily  of  nations,  and  to  make  the  ocean  the 
theatre  of  their  predatory  hostilities,  without 
the  consent  of  other  nations,  is  denied.  Such 
023*]  a  right  can  only  be  founded  *upon  a 


perfect  title  to  sovereignty,  which  cannot  exist 
m  a  case  where  the  veiy  object  of  the  war  is  to 
decide  whether  tlie  claim  of  the  former  sov- 
ereign or  of  the  revolted  people  shall  prevail. 
This  title  cannot  be  taken  notice  of  by  courts  of 
justice  until  it  has  been  recognized  by  the  gov- 
ernment of  the  country  under  whose  authority 
they  sit.*  6.  If,  then,  a  revolted  colony  or 
people,  whose  independence  has  not  been  rec- 
ognized by  the  government  of  the  United  States 
have  no  authority  to  issue  a  commission  to 
make  captures  An  the  high  seas,  which  can  be 
considered  as  valid  in  the  courts  of  the  United 
States,  a  capture  under  such  a  commission  is 
in  no  respect  distini^uishable  from  a  capture 
without  any  commission.  A  privateer  cruising 
under  two  commissions  from  different  sover- 
eigns is  a  pirate.^  In  the  case  of  the  famous 
pirate  Kydd,^  the  indictment  was  for  general 
piracv.  He  had  two  commissions,  one  c^^nst 
the  Ii^rencb,  the  other  against  certain  pirates, 
which  he  produced  in  his  justification.  But 
Lord  Chief  Baron  Ward  said,  "  If  he  had  acted 
pursuant  to  his  commission,  he  ought  to  have 
condemned  ship  and  goods,  if  they  were  French ; 
but  by  his  not  condemning,  he  seems  to  show 
his  aim,  mind  and  intention,  and  that  he  did 
not  act  in  that  case  by  virtue  of  his  com- 
mission, but  quite  contraiy  to  it.  Whilst 
*men  pursue  their  commissions,  they  [*624 
must  l^  justified;  but  when  they  do  things  not 
authorized,  or  never  intended  by  them,  it  is  as 
if  they  had  no  commission."  This  principle, 
that  where  the  criminal  intention  is  apparent, 
the  quality  of  the  act  will  not  be  changed  by 
its  having  been  committed  under  color  oi  legal 
authority,  is  illustrated  by  all  the  analogies  of 
criminal  law.*  7.  The  established  rules  of  evi- 
dence ought  not  to  be  dispensed  with  in  the 
proof  of  an  authority  to  capture,  where  that 
authority  is  set  up  as  a  defense  to  an  indictment 
for  piracy.  All  civilized  nations  have  depart- 
ments and  offices  in  which  the  commissions 
issu^  to  their  cruisers  are  registered;  the  orig- 
inal is  borne  about  with  him  b^  the  cruiser  as 
his  authority  to  search,  to  detain,  and  to  capt- 
ure ;  a  copy  of  it  may  always  be  readily  ob- 
tained by  application  at  the  proper  office.  The 
impossibility  of  producing  the  original,  or  an 
examined  copy  of  such  a  commission,  is,  there- 
fore, an  inaclmissible  supposition.  The  rule  of 
evidence  which  requires  that  it  should  be  pro- 
duced is  inflexible,  and  is  founded  upon  the 
reasonable  suspicion,  excited  by  a  resort  to  in- 
ferior testimony,  that  there  must  be  some  fatal 
defect  in  the  original  documents  8.  There 
can  be  no  doubt  that  the  seal  of  a  recognized 
foreign  state  or  sovereignty  is  to  be  admitted 
as  proving  itself,  without  other  proof  of  its 
genuineness.  But  the  seal  of  a  new  people,  or 
state,  is  not  sufl3ciently  notorious  to  prove  it- 
self, and  to  give  credit  to  it  would  be  to  recog- 
nize the  sovereign  from  whom  it  emanates, 
which  courts  of  justice  are  not  *compe-  [*02l( 
tent  to  do.  9.  The  ninth  question  certified 
from  the  court  below  has  been  already  answer- 
ed. 10.  The  first  branch  of  the  tenth  question  has 


1.— 2  Butherforth*8  Inst.  180,  VatteU  L.  2,  ch.  6. 
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been  before  answered  by  tills  court  in  the  cases 
already  cited.  ^  The  second  branch  of  this 
question  presupposes  that  no  distinct  acknowl- 
edgment of  tlie  new  state  has  been  made  by 
the  United  States,  since  it  excludes  from  con- 
sideration any  public  act  of  recognition  bv  the 
legislative  and  executive  departments,  and  con- 
fines itself  to  the  mere  private  acts  and  instruc- 
tions of  the  executive.  On  a  subject  of  such 
importance  as  a  change  in  the  foreign  relations 
of  the  country,  nothing  but  the  most  explicit, 
public,  and  notorious  acts  of  •the  government 
should  be  noticed  by  courts  of  jusUce.  Noth- 
ing should  be  left  to  inference  and  conject- 
ure; because,  such  a  course  might  lead  to  a 
usurpation  by  the  courts  of  the  nich  prert>ga- 
tive  of  making  war  and  peace,  and  the  whole 
nation  would  become  responsible  to  other  na- 
tions for  the  error  of  judgment  in  a  department 
with  which  it  had  not  entrusted  the  care  of  its 
foreign  affairs.  In  the  infinite  variety  and  com- 
plication of  these  affairs,  the  language  and  con- 
duct of  theexecuti  ve  may  be  misunderstood ;  and 
therefore,  nothing  short  of  an  act  of  the  whole 
legislature,  a  treaty,  a  proclamation  of  the  Pres- 
ident, or  the  public  reception  of  an  ambassador 
from  the  new  state,  ought  to  be  considered  as 
a  recognition  of  its  independence.  11.  The 
626*Jeleventh  *question  is  Involved  in  the  dis- 
cussion of  the  preceding. 

No  counsel  appeared  to  argue  the  cause  for 
the  prisoners. 

Marshall,  Gh.  J. ,  delivered  the  opinion  of 
the  court :  In  this  case,  a  series  of  questions 
has  been  proposed  by  the  Circuit  Court  of  the 
United  States,  for  the  District  of  Massachusetts, 
on  which  the  judges  of  that  court  were  divided 
in  opinion.  The  questions  occurred  on  the  trial 
of  John  Palmer,  Thomas  Wilson  and  Barney 
Calloghan,  who  were  indicted  for  piracy  com- 
mitted on  the  high  seas. 

The  first  four  questions  relate  to  the  con- 
struction of  the  8th  section  of  the  **  act  for  the 
Sunishment  of  certain  crimes  against  the  United 
tales." 

The  remaining  seven  questions  respect  t)ic 
rights  of  a  colony  or  other  portion  of  an  estat>- 
lisned  empire,  which  has  proclaimed  itself  an 
independent  nation,  and  is  asserting  and  main- 
taining its  claim  to  independence  by  arms. 

The  8th  section  of  the  act  on  which  these 
prisoners  were  indicted  is  in  these  words: 
*•  And  be  it  enacted,  that  if  any  person  or  per- 
sons shall  commit,  upon  the  high  seas,  or  in 
any  river,  haven,  basin  or  bay,  out  of  the  juris- 
diction of  any  particular  state,  murder  or  rob- 
bery, or  any  other  offense,  which,  if  committed 
within  the  body  of  a  county,  would,  by  the 
laws  of  the  United  States,  be  punishable  with 
death;  or  if  any  captain  or  mariner  of  any  ship 
or  other  vessel,  shall  piratically  and  feloniously 
run  away  with  such  ship  or  vessel,  or  any  goods 
627*]  or  *merchandi8e,  to  the  value  of  fifty 
dollars,  or  yield  up  such  ship  or  vessel  volun- 
tarily to  any  pirate;  or  if  any  seamen  shall  lay 
violent  hands  upon  his  commander,  thereby  to 
hinder  and  prevent  his  fighting  in  defense  of 
his  ship,  or  goods  committed  to  his  trust,  or 
shall  make  a  revolt  in  the  ship;  every  such  of- 

1.— Rose  v.Hlmely,  4  Cranch,  092;  Oelston  v. 
Hoyt,  ante^  p.  824. 
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fender  shall  be  deemed,  taken,  and  adjudged 
to  be.  a  pirate  and  felon,  and  being  thereof  con- 
victed, shall  suffer  death ;  and  the  trial  of  crimes 
committed  on  the  high  seas,  or  in  any  place  out 
of  the  jurisdiction  oi  any  particular  state,  shall 
be  in  the  district  where  the  offender  is  appre- 
hended, or  into  which  he  may  first  be  brought. " 

Robbery  committed  on  land,  not  being  pun- 
ishable by  the  laws  of  the  United  States,  with 
death,  it  is  doubted  whether  it  is  made  piracy  by 
this  act,  when  committed  on  the  hi^  seas.  Tbe 
argument  is  understood  to  be,  that  Congress 
did  not  intend  to  make  that  a  capital  offense  on 
the  high  seas  which  is  not  a  capital  offense  on 
land.  That  only  such  murder,  and  such  rob- 
bery, and  such  other  offense  as,  if  committed 
within  the  body  of  a  county,  would,  by  the 
laws  of  the  United  States,  be  punishable  with 
death,  is  made  piracy.  That  the  word  **  othi»r" 
is  without  use  or  meaning,  if  this  construction 
be  rejected.  That  it  so  connects  murder  and 
robbery  with  the  following  member  of  the  sen- 
tence, as  to  limit  the  words  murder  and  robberv 
to  that  description  of  those  offenses  which 
might  be  made  punishable  with  death,  if  com- 
mitted on  land.  That  in  consequence  of  this 
word,  the  relative  "  which"  has  for  its  anteced- 
ent the  whole  preceding  part  of  the  sentence, 
and  not  the  words  '*  other  offenses. "  That  sec- 
tion ^consists  of  three  distinct  classes  (^*628 
of  piracy :  The  first,  of  offenses  which,  if  com- 
mitted within  the  body  of  a  county,  would  be 
punishable  with  death.  The  second  and  third, 
of  particular  offenses  which  are  enumerated. 

This  argument  is  entitled  to  great  respect  on 
every  account;  and  to  the  more,  because,  in 
expounding  a  law  which  infiicts  capital  puniRh- 
ment,  no  over-rigid  construction  ought  to  be 
admitted.  But  tiie  court  cannot  assent  to  its 
correctness.  ' 

The  legislature  having  specified  murder  and 
robbery  particularly,  are  understood  to  indicate 
clearly  the  intention  that  those  offences  shall 
amount  to  piracy:  there  could  be  no  other  mo- 
tive for  specifying  them.  The  subsequent 
words  do  not  appear  to  be  employed  for  the 
pupose  of  limiting  piractical  murder  and  rob- 
bery to  that  description  of  those  offenses  which 
is  punishable  with  death,  if  committed  on  land, 
but  for  the  purpose  of  adding  other  offenses, 
should  there  be  any,  which  were  not  particu- 
larly recited,  and  which  were  rendered  capital 
by  the  laws  of  the  United  States,  if  committed 
within  the  body  of  a  county.  Had  the  inten- 
tion of  Congress  been  to  render  the  crime  of 
piracy  dependent  on  the  punishment  aftixed  to 
the  same  offense,  if  committed  on  land,  this  in- 
tention must  have  been  expressed  in  very  differ- 
ent terms  from  those  which  have  been  selecteil. 
i  Instead  of  enumerating  murder  and  robbery  as 
crimes  which  should  constitute  piracy,  and 
then  proceeding  to  use  a  general  term,  compre- 
hending other  offenses,  the  language  of  the  leg- 
islature would  have  been,  that  "any  offense" 
committed  on  the  high  seas,  which,  if 
♦committed  in  the  body  of  a  county,  [*620 
would  be  punishable  with  death,  should 
amount  to  piracy. 

The  particular  crimes  enumerated  were  up 
doubtedly  first  in  the  mind  of  Congress.    No 
other  motive  for  the  enumeration  can  l^  assigned 
Yet,  on  the  construction  contended  for,  rob- 
bery on  the  high  seas  would  escape  unpunished. 
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It  is  not  pretended  that  the  words  of  the  legis- 
lature ought  to  be  strained  beyond  their  natural 
meaning,  for  the  purpose  of  embracing  a  crime 
which  would  otherwise  escape  with  impunity ; 
hut  when  the  words  of  a  statute,  in  their  most 
obvious  sense,  comprehend  an  offense,  which 
offense  is  apparently  placed  by  the  legislature 
in  the  highest  class  of  crimes,  it  f  urnislies  an 
additional  motive  for  rejecting  a  construction, 
narrowing  the  plain  meaning  of  the  words,  that 
such  construction  would  leave  the  crime  entire- 
ly unpunished. 

The  correctness  of  this  exposition  of  the  8th 
taction  is  confirmed  by  those  which  follow. 
^The  9th  punishes  those  citizens  of  the 
Lnited  States  who  conmiit  the  offenses  describ- 
ed in  the  8th,  under  color  of  a  commission  or 
authority  derived  from  a  foreign  state.  Here 
robbery  is  again  particularly  specified. 

The  10th  section  extends  the  punishment  of 
death  to  accessories  before  the  fact.  They  are 
described  to  be  those  who  aid,  assist,  advise, 
&c.,  &c.,  any  person  to  "  commit  any  murder, 
robbery,  or  other  piracy  aforesaid."  If  the 
word  **  aforesaid"  be  connected  with  "murder" 
and  **  robbery,"  as  well  as  with  **  other  piracy," 
030*]  yet  it  seems  difiScult  to  resist  the  *con- 
viction  that  the  legislature  considered  murder 
and  robbery  as  acts  of  piracy. 

The  11th  section  punishes  accessories  after 
the  fact.  They  are  those  who,  "after  any 
murder,  felony,  robbery,  or  other  piracy  what- 
soever, aforesaid,"  shall  have  been  committed, 
shall  furnish  aid  to  those  by  whom  the  crime 
has  been  perpetrated.  Can  it  be  doubted 
that  the  legislature  considered  murder,  felony, 
and  robbery,  committed  on  the  high  seas,  as 
piracies? 

If  it  be  answered,  that  although  this  opinion 
was  entertained,  yet,  if  the  legislature  was  mis- 
taken, those  whose  duty  it  is  to  construe  the 
law  must  not  yield  to  that  mistake;  we  say, 
that  when  the  le^slature  manifests  this  clear 
understanding  of  its  own  intention,  which  in- 
tention consists  with  its  words,  courts  are  bound 
by  it. 

Of  the  meaning  of  the  term  robbery,  as  used 
in  the  statute,  we  think  no  doubt  can  be  enter- 
tained. It  must  be  understood  in  the  sense  in 
which  it  is  recognized  and  defined  at  common 
law. 

The  question,  whether  this  act  extends  far- 
tlier  than  to  American  citizens,  or  to  persons  on 
board  American  vessels,  or  to  offenses  commit- 
ted against  citizens  of  the  United  States,  is  not 
without  its  difficulties.  The  constitution  hav- 
ing conferred  on  Congress  the  power  of  defin- 
intr  and  punishing  piracy,  there  can  be  no  doubt 
of  the  right  of  the  legislature  to  enact  laws 
punishing  pirates,  although  they  may  be  foreign- 
ers, and  may  have  committed  no  particular 
offense  against  the  United  States.  The  only 
031*]  ^question  is,  has  the  legislature  enacted 
such  a  law  ?  Do  the  words  of  the  act  authorize 
the  courts  of  the  Union  to  inflict  its  penalties  on 
persons  who  are  not  citizens  of  the  United 
States,  nor  sailing  under  their  flag,  nor  offend- 
in^particularly  against  them? 

The  words  of  the  section  are  in  terms  of  un- 
limited extent.  The  words  "any  person  or 
persons"  are  broad  enough  to  comprehend 
every  human  being.  But  general  words  must 
not  only  be  limited  to  cases  within  the  jurisdic- 
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tion  of  the  state,  but  also  to  those  objects  to  which 
the  legislature  intended  to  apply  them.  Did 
the  leffisiature  intend  to  apply  these  words  to 
the  subjects  of  a  foreign  power,  who  in  a  for- 
eign ship  may  commit  murder  or  robbery  on 
the  high  seas? 

The  title  of  an  act  cannot  control  its  words, 
but  may  furnish  some  aid  in  showing  what  was 
in  the  mind  of  the  legislature.  The  title  of  this 
act  is,  "an  act  for  the  punishment  of  certain 
crimes  against  the  United  States."  It  would 
seem  that  offenses  against  the  United  States, 
not  offenses  against  the  human  race,  were  the 
crimes  which  the  legislature  intended  by  this 
law  to  punish. 

The  act  proceeds  upon  this  idea,  and  uses 
^neral  terms  in  this  limited  sense.  In  describ- 
mg  those  who  may  commit  misprision  of  trea- 
son or  felony,  the  words  used  are  "any  per- 
son or  persons;"  yet  these  words  are  necessari- 
ly confined  to  any  person  or  persons  owing 
permanent  or  temporary  allegiance  to  the 
United  States. 

The  8th  section  also  commences  with  the 
words  "any  person  or  persons."  But  these 
words  must  be  ^limited  in  some  decree,  [*632 
and  the  intent  of  the  legislature  will  determine 
the  extent  of  this  limitation.  For  this  intent  we 
must  examine  the  law.  The  succeeding  mem- 
ber of  the  sentence  commences  with  the  words, 
"  if  any  captain  or  mariner  of  any  ship  or  other 
vessel,  shall  piratically  run  away  with  such 
ship  or  vessel,  or  any  goods  or  merchandise,  to 
the  value  of  fifty  dollars,  or  yield  up  such  ship 
or  vessel  voluntarily  to  any  pirate." 

The  words  "  any  captain,  or  mariner  of  any 
ship  or  other  vessel,"  comprehend  all  captains 
and  mariners,  as  entirely  as  the  words  "any 
person  or  persons  "  comprehend  the  whole  hu- 
man race.  Yet  it  would  be  difficult  to  believe 
that  the  le^slature  intended  to  punish  the  cap- 
tain or  mariner  of  a  foreign  ship,  who  should 
run  away  with  such  ship,  and  dispose  of  her  in 
a  foreign  port,  or  who  should  steal  any  goods 
from  such  ship  to  the  value  of  fifty  dollars,  or 
who  should  deliver  her  up  to  a  pirate  when  he 
might  have  defended  her,  or  even  according  to 
previous  arrangement.  The  tliird  member  of 
the  sentence  also  begins  with  the  general  words 
"any  seaman."  But  it  cannot  be  supposed 
that  the  legislature  intended  to  punish  a  sea- 
man on  board  a  ship  sailing  under  a  foreign 
flag,  under  the  jurisdiction  of  a  foreign  govern- 
ment, who  should  lay  violent  hands  upon  his 
commander,  or  make  a  revolt  in  the  ship.. 
These  are  offenses  against  the  nation  under 
whose  flag  the  vessel  sails,  and  within  whose 
particular  jurisdiction  all  on  board  the  vessel 
are.  Every  nation  provides  for  such  offense 
the  punishment  its  own  policy  may  dictate,and 
no  general  words  of  a  statute  ought  to 
*be  construed  to  embrace  them  when  [*633 
committed  by  foreigners  against  a  foreign  gov- 
ernment. 

That  the  general  words  of  the  two  latter 
members  of  this  sentence  are  to  be  restricted  to 
offenses  committed  on  board  the  vessels  of  the 
United  States,  furnishes  strong  reason  for  be- 
lieving that  the  legislature  intended  to  impose 
the  same  restriction  on  the  general  words  used 
in  the  first  member  of  that  sentence. 

This  construction  derives  aid  from  the  10th 
section  of  the  act.    That  section  declares,  that 
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"  any  person"  who  shall  *'  knowingly  and  will- 
ins^ly  aid  and  assist,  procure,  command,  coun- 
sel, or  advise  any  person  or  persons  to  do  or 
commit  any  muraer  or  robbery,"  &c.,  shall  be  an 
accessory  before  the  fact,  and,  on  conviction, 
shall  BuSer  death. 

It  will  scarcely  be  denied  that  the  words 
"any  person,"  when  applied  to  aiding  or  ad- 
vising a  fact,  are  as  extensive  as  the  same 
words  when  applied  to  the  commission  of  that 
fact.  Can  it  be  believed  that  the  legislature  in- 
tended to  punish  with  death  the  subject  of  a 
foreign  prince,  who,  within  the  dominions  of 
that  prince,  should  advise  a  person,  about  to 
sail  in  the  ship  of  his  sovereign,  to  commit  mur- 
der or  robbery?  If  the  advice  is  not  a  crime 
within  the  law,  neither  is  the  fact  advised  a 
crime  within  the  law. 

The  opinion  formed  by  the  court  on  this  sub- 
ject might  be  still  further  illustrated  by  animad- 
versions on  other  sections  of  the  act.  But  it 
would  be  tedious,  and  is  thought  unneces- 
sary. 

The  court  is  of  opinion  that  the  crime  of  rob- 
bej^,  committed  by  a  person  on  the  high  seas, 
6Sf4*]  on  board  of  *any  ship  or  vesselbelong- 
ing  exclusively  to  subjects  of  a  foreign  state, 
on  persons  within  a  vessel  belonnng  exclusive- 
ly to  subjects  of  a  foreign  state,  Is  not  a  piracy 
within  the  true  intent  and  meaning  of  the  act 
for  the  punishment  of  certain  crimes  against 
the  United  States. 

This  opinion  will  probably  decide  the  case  to 
which  it  is  intended  to  apply. 

Those  Questions  which  respect  the  rights  of  a 
part  of  a  loreign  empire,  which  asserts,  and  is 
contending  for  its  independence,  and  the  con- 
duct which  must  be  observed  by  the  courts  of 
Uie  Union  towards  the  subjects  of  such  section 
of  an  empire  who  may  be  brought  before  the 
tribunals  of  this  country,  are  equally  delicate 
and  difficult. 

As  it  is  understood  that  the  construction 
which  has  been  given  to  the  act  of  Congress, 
will  render  a  p^icular  answer  to  them  un- 
necessary, the  court  will  only  observe  that  such 
questions  are  generally  rather  political  than 
legal  in  their  character.  They  belong  more 
properly  to  those  who  can  declare  what  the  law 
shall  be ;  who  can  place  the  nation  in  such  a  posi- 
tion with  respect  to  foreign  powers  as  to  their 
own  judgment  shall  appear  wise;  to  whom  are 
entrusted  all  its  foreign  relations;  than  to  that 
tribunal  whose  power  as  well  as  duty  is  con- 
fined to  the  application  of  the  rule  which  the 
legislature  may  prescribe  for  it.  In  such  con- 
tests a  nation  may  engage  itself  with  the  one 
party  or  the  other — may  observe  absolute  neu- 
trality— may  recognize  the  new  state  absolute- 
ly— or  may  make  a  limited  recognition  of  it. 
The  proceeding  in  courts  must  depend  so  en- 
tirely on  the  course  of  the  government 
635*]  *that  it  is  difficult  to  give  a  precise 
answer  to  questions  which  do  not  refer  to  a 
particular  nation.  It  may  be  said,  generally, 
that  if  the  government  remains  neutral,  and  re- 
cognizes the  existence  of  a  civil  war,  its  courts 
cannot  consider  as  criminal  those  acts  of  hostil- 
ity which  war  authorizes,  and  which  the  new 
ffovemment  may  direct  against  its  enemy.  To 
decide  otherwise,  would  be  to  determine  that 
the  war  prosecuted  by  one  of  the  parties  was 
unlawful,  and  would  be  to  arrange  the  nation 
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to  which  the  court  belongs  against  that  party. 
This  would  transcend  the  limits  prescribed  to 
the  judicial  department. 

It  follows  as  a  consequence,  from  this  view 
of  the  subject,  that  persons  or  vessels  employed 
in  the  service  of  a  self-declared  government, 
thus  acknowledged  to  be  maintaining  its  separ- 
ate existence  by  war,  must  be  pennittea  to 
prove  the  fact  of  their  being  actually  employed  in 
such  service,  by  the  same  testimony  which  would 
be  sufficient  to  prove  that  such  vessel  or  per- 
son was  employed  in  the  service  of  an  acknowl- 
edged state.  The  seal  of  such  unacknowledged 
government  cannot  be  permitted  to  prove  it- 
self; but  it  may  be  proved  by  such  testimonj^ 
as  the  nature  of  the  case  admits;  and  the  fact 
that  such  vessel  or  person  is  so  employed  may 
be  proved  without  proving  the  seal. 

Johnson,  J.  The  first  of  these  questions 
arises  on  the  construction  of  the  first  division 
of  the  8th  section  of  the  act  for  the  punishment 
of  certain  crimes. 

*That  act  comprises  two  classes  of  [*036 
cases,  the  second  of  which  may  again  be  subdi- 
vided into  two  divisions.  In  the  second  cl&% 
of  cases,  each  crime  is  specifically  described  in 
the  ordinary  mode  of  defining  crimes,  and  so 
far  the  constitutional  power  of  defining  and 
punishing  piracies  and  felonies  on  the  high 
seas  is  strictly  complied  with.  But,  with  re- 
gard to  the  first  class  of  cases,  the  legislature 
refers  for  a  definition  to  other  sources — ^lo  infor- 
mation not  to  be  found  in  that  section  itself.  The 
words  are  these:  "  If  any  person  shall  commit, 
upon  the  high  seas,  &c.,  murder  or  robbery,  or 
any  other  offense,  which,  if  committed  in  the 
body  of  a  county,  would,  by  the  laws  of  the 
United  States,  be  punishable  with  death,  &c.» 
such  person  shall,  upon  conviction  thereof, 
suffer  death."  Thus  referring  to  the  common 
law  definition  of  murder  and  robbery  alone,  or 
to  the  common  law  definition  of  murder  and 
robbery  with  the  superadded  statutory  requisite 
of  being  made  punishable  with  death,  if  com- 
mitted on  land,  in  order  to  define  the  offense 
which,  under  that  section,  is  made  capitally 
punishable. 

The  crime  of  robbery  is  the  offense  charged 
in  this  indictment,  and  the  question  is,  whellier 
it  must  not  be  shown  that  it  must  have  been 
made  punishable  with  death,  if  committed  on 
land,  in  order  to  subject  the  offender  to  that 
punishment,  if  committed  on  the  high  seas. 
And  singular  as  it  may  appear,  it  really  is  the 
fact  in  this  case,  that  these  men's  lives  may  de- 
pend upon  a  comma  more  or  less,  or  upon  the 
question  whether  a  relative,  which  may  take 
in  three  antecedents  just  as  well  as  one,  shall 
be  confined  to  one  *alone.  Upon  such  a  P637 
question  I  hereby  solemnly  declare,  that  1  never 
will  consent  to  take  the  life  of  any  man  in  obe- 
dience to  any  court;  and  if  ever  forced  to  choose 
between  obeying  this  court,  on  such  a  point. or 
resigning  my  commission,  I  would  not  hesitate 
adopting  the  latter  alternative. 

But  to  my  mind  it  is  obvious  that  both  the 
intent  of  the  legislature  and  the  construction 
of  the  words  are  in  favor  of  the  prisoners. 
This,  however,  is  more  than  I  need  contend  for. 
since  a  doubt  relative  to  that  construction  or 
intent  ought  to  be  as  affectual  in  their  favor 
as  the  most  thorough  conviction. 

Wheat.  8. 


1818 


The  United  StATES  v.  Palmer  et  al. 


687 


When  the  intent  of  the  legislature  is  looked 
into,  it  is  as  obvious  as  the  light,  and  requires 
ss  little  reasoning  to  prove  its  existence,  that 
the  object  proposed  was,  with  regard  to  crimes 
which  may  be  (committed  either  on  the  sea  or 
land,  to  produce  an  uniformity  in  the  punish- 
ment, so  that  where  death  was  inflicted  in  the 
one  case,  it  should  be  inflicted  in  another. 
And  Congress  certainly  legislated  under  the 
idea  that  the  punishment  of  death  had  been 

Ereviously  enacted  for  the  crime  of  robbery  on 
tnd,  as  it  had  in  fact  been  for  murder,  and 
8ome  other  crimes.  And,  in  my  opinion,  this 
intent  ought  to  govern  the  grammatical  con- 
stniction,  and  make  the  relative  to  refer  to  all 
three  of  the  antecedents,  murder,  robbery,  and 
other  crimes,  instead  of  being  confined  to  the 
last  alone.  That  it  may  be  so  applied  con- 
sistently with  grammatical  correctness,  no  one 
can  deny;  and  if  so,  infavorem  vita,  we  are,  in 
my  opinion,  legally  bound  to  give  it  that  con- 
struction. Again,  there  is  no  reason  to 
think  that  the  word  other  is  altogether  a  super- 
638*]  numerary  *member  of  the  sentence. 
To  give  the  construction  contended  for  in  be- 
half of  the  United  States,  that  word  must  be 
rendered  useless  and  inoperative;  the  sentence 
has  the  same  meaning  with  or  without  it.  But 
if  we  retain  it,  and  substitute  its  definition,  or 
examine  its  effect  upon  the  meaning  of  the 
terms  associated  with  it,  we  then  have  the  fol- 
lowing results;  other  is  commonly  defined  to 
mean  not  the  same,  or  (what  is  certainly  syn- 
onymous), not  before  mentioned.  With  this 
expression,  the  sentence  would  read  thus: 
*•  murder,  or  robbery,  or  any  offense  not  before 
mentioned,"  for  which  the  punishment  of  death 
is  by  law  inflicted.  And  as  the  use  of  the  com- 
ma is  exceedingly  arbitrary  and  indefinite,  by 
expunging  all  the  commas  from  the  sentence 
the  meaning  becomes  still  more  obvious.  Or, 
if  instead  of  substituting  the  words  not  before 
mentioned,  we  introduce  the  single  term  unenu- 
fnerated,  in  the  sense  of  which  the  term  other 
is  unquestionably  used  by  the  legislature,  the 
conclusion  becomes  irresistible  in  favor  of  the 
prisoners.  There  is  another  view  of  this  sub^ 
ject  that  leads  to  the  same  conclusion,  by  sup- 
plying an  obvious  elision,  the  same  meaning  is 
given  to  this  section.  The  word  other  is  re- 
sponded to  by  than,  and  the  repetition  of  the 
excluded  words  is  understood.  Thus,  in  the 
case  before  us,  bv  supplying  the  elision,  we 
*  *  make  murder,  robbery,  or  any  crime  other  than 
murder  or  robbery,"  made  punishable,  &c.,the 
signification  of  which  words,  had  they  been 
used,  would  have  left  no  doubt.  * 

There  are  several  inconsistencies  growing  out 
of  a  construction  unfavorable  to  the  prisoners, 
tf30*]  which  *merit  the  most  serious  consider- 
ation. The  first  is,  the  most  sanguinary  char- 
acter t)iat  it  gives  to  this  law  in  its  operation ; 
for  it  is  literally  true,  that  under  it  a  whole 
ship's  crew  may  be  consigned  to  the  gallows, 
for  robbing  a  vessel  of  a  single  chicken,  even 
although  a  robbery  committed  on  land  for 
thousands,  ma^r  not  have  been  made  punishable 
lieyond  whipping  or  confinement.  If  natural 
reason  is  not  to  be  consulted  on  this  point,  at 
least  the  mild  and  benignant  spirit  of  the  laws 
of  the  United  States  merit  attention.  With  re- 
gard to  the  mail,  this  inconsistency  actually 
may  occur  under  existing  laws,  should    the 
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mail  ever  again  be  carried  by  water,  as  it  has 
been  formerly.  This  cannot  be  consistent  with 
the  intention  of  the  legislature. 

But,  it  is  contended7  if  Congress  had  not  in- 
tended to  make  murder  and  robbery  punishable 
with  death,  independently  of  the  circumstance 
of  those  offenses  being  so  made  punishable 
when  committed  on  land,  they  would  have 
omitted  those  specified  crimes  altogether  from 
this  section,  and  have  enacted  generally,  that 
all  crimes  made  punishable  with  death  on  land 
should  be  punished  with  death  if  committed  on 
the  seas,  without  enumerating  murder  and  rob- 
bery. This  is  fair  reasoning;  and  in  any  case 
but  one  of  life  and  death,  it  might  have  some 
weight.  But  in  no  case  very  great  weight;  be- 
cause, in  that  respect,  a  legislature  is  subject  to 
no  laws  in  the  selection  of  the  course  to  l)e  piu*- 
sued.  In  this  case,  the  obvious  fact  is.  that 
they  commenced  enumerating,  and  fearing 
some  omission  of  crime  then  supposed  subject 
by  law  to  death,  these  'general  descrip-  [♦640 
tive  words  arc  resorted  to.  But  every  other 
crime  that  this  division  of  the  section  comprises 
was  punishable  with  death,  both  those  which 
precede  robbery  in  the  enumeration  and  those 
which  come  after.  Robbery,  except  in  case  of 
the  mail,  stands  alone;  and"  no  doubt,  was  in- 
troduced under  the  idea  that  that  also  had  the 
same  punishment  attached  to  it.  If  it  had  not, 
in  fact,  then  it  was  not  the  case  oti  which  the 
legislature  intended  to  act;  and  according  to 
my  views  of  the  grammatical  or  philological  con- 
struction of  the  sentence, it  is  one  on  which  they 
have  not  acted.  This  construction  derives  con> 
siderable  force,  also,  from  the  consideration 
that  this  act  is  framed  on  the  model  of  the  Brit- 
ish statute,  which  avowedly  had  this  uni- 
formity for  its  object. 

The  second  question  proposed  in  this  case  is 
one  on  which,  I  presume,  there  can  be  no 
doubt.  For  the  definition  of  robbery,  under 
this  act,  we  must  look  for  the  definition  of  the 
term  in  the  common  law,  or  we  will  find  it  no- 
where; and,  according  to  my  construction, 
superadd  to  that  definition  the  circumstance 
of  its  being  made  punishable  with  death,  under 
the  laws  of  the  United  States,  if  committed  on 
land,  and  you  have  described  the  offense  made 
punishable  under  this  section. 

There  are  eleven  questions  certified  from  the 
Circuit  Court  of  Massachusetts;  but  of  those 
eleven,  these  two  only  appear  tome  to  arise  out 
of  the  case.  The  transcript  contains  nothing 
but  the  indictment  and  empaneling  of  the 
jury.  No  motion;  no  evidence;  no  demurrer 
ore  ienue,  or  case  stated,  appears  upon  the  tran- 
script, on  which  the  remaining  questions  could 
*arise.  On  the  indictment  the  two  first  [*641 
questions  mig^ht  well  have  been  raised  by  the 
court  themselves,  as  of  counsel  for  the  prison- 
ers; but  as  far  as  appears  to  this  court,  all  the 
other  questions  might  as  well  have  been  raised 
in  any  other  case.  I  here  enter  my  protest 
against  having  these  questions  adjourned  to 
this  court.  We  are  constituted  to  decide  causes, 
and  not  to  discuss  themes,  or  digest  systems. 
It  is  true,  the  words  of  the  act,  respecting  divi- 
sion of  opinion  in  the  Circuit  Court,  are  gen- 
eral; but  independently  of  the  consideration 
that  it  was  not  to  be  expected  that  the  court 
could  be  divided,  unless  upon  questions  arising 
out  of  some  cause  depending,  the  words  in  the 
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first  proviso/'  that  the  cause  may  be  proceeded 
in,"  plainly  shows  that  the  questions  contem- 
plated in  the  act  are  questions  arising  in  a  cause 
dependmg;  and  if  so,  it  ought  to  be  shown  that 
they  do  arise  in  the  cause,  and  are  not  merely 
hypothetical.  In  the  case  of  Martin  v.  Hunter,^ 
this  court  expressly  acted  upon  this  principle, 
when  it  went  into  a  consideration  of  the  ques- 
tion, whether  any  estate  existed  in  the  plaintiff 
in  error,  before  it  would  consider  the  question 
of  the  constitution  of  the  treaty,- as  applica- 
ble to  that  estate. 

If,  however,  it  becomes  necessary  to  consider 
the  other  questions  in  this  case,  I  will  lay  down 
a  few  genera]  principles,  which,  I  believe,  will 
answer  all.  1.  Congress  can  inflict  punishment 
on  offenses  committed  on  board  the  vessels 
of  the  United  States,  or  by  citizens  of  the 
United  States,  anywhere;  but  Congr^  cannot 
make  that  piracy  which  is  not  piracy  by 
042*]  *the  law  of  nations,  in  order  to  give 
jurisdictions  to  its  own  courts  over  such  of- 
fenses. 

2.  When  open  war  exists  between  a  nation 
and  its  subjects,  the  subiects  of  the  revolted 
country  are  no  more  liable  to  be  punished  as 
pirates  than  the  subjects  who  adhere  to  their 
allegiance;  and  whatever  immunity  the  law  of 
nations  gives  to  the  ship,  it  extends  to  all  who 
serve  on  board  of  her,  excepting  only  the  re- 
sponsibility of  individuals  to  the  laws  of  their 
respective  countries. 

3.  The  proof  of  a  commission  is  not  neces- 
sary to  exempt  an  individual  serving  on  board 
a  ship  engaged  in  the  war,  because  any  ship  of 
a  belligerent  may  capture  an  enemy ;  and 
whether  acting  under  a  commission  or  not.  is 
an  immaterial  questiop  as  to  third  persons;  he 
must  answer  that  to  his  own  government.  It 
is  only  necessary  to  prove  two  facts:  1st.  The 
existence  of  open  war.  2d.  That  the  vessel  is 
really  documented,  owned  and  commanded  as 
a  belligerent  vessel,  and  not  affectedly  so  for 
piratical  purposes. 

4.  For  proof  of  property  and  documents,  it 
is  not  to  be  exi)ected  that  any  better  evidence 
can  be  produced  than  the  seal  of  the  revolted 
country,  with  such  reasonable  evidence  as  the 
case  may  admit  of,  to  prove  it  to  be  known  sa 
such ;  and  a  seal  once  proved,  or  admitted  to  a 
court,  ought  afterwards  to  be  acknowledged  by 
the  court  oMcially.at  least,  as  against  the  party 
who  has  once  acknowledged  it. 

Certificate. — This  cause  came  on  to  be 
heard  on  the  transcript  of  the  record  of  the 
Circuit  Court  of  the  United  States,  for  the 
043*]  District  of  Massachusetts,  *and  on  the 
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questions  on  which  the  judges  of  that  court 
were  divided :  and  was  argu^  by  counsel  on 
the  part  of  the  United  States.  On  considera- 
tion whereof,  this  court  is  of  opinion,  that  a 
robbery  committed  on  the  high  seas,  although 
such  robbery,  if  committed  on  land,  would  not, 
by  the  laws  of  the  United  States,  be  punishable 
with  death,  is  piracy  under  the  eij^hth  section 
of  the  act  entitled  **  an  act  for  the  punishment 
of  certaui  crimes  against  the  United  States;" 
and  that  the  Circuit  Court  of  the  United  States 
have  jurisdiction  thereof.  And  that  the  crime 
of  robbery,  as  mentioned  in  the  said  act  of 
Congress,  is  the  crime  of  robbery  as  recognized 
and  defined  at  common  law. 

This  court  is  further  of  opinion,  that  the 
crime  of  robbery  committed  by  a  person  on 
the  high  seas,  on  board  of  any  ship  or  vessel 
belonging  exclusivelv  to  subjects  of  a  foreign 
state,  on  persons  within  a  vessel  belonging  also 
exclusively  to  subjects  of  a  foreign  state,  is  not 
piracy  within  the  true  intent  and  meaning  of 
the  act  entitled  '*an  act  for  the  punishment 
of  certain  crimes  against  the  United  States," 
and  is  not  punishable  in  the  courts  of  the 
United  States. 

This  court  is  further  of  opinion,  that  when 
a  civil  war  rages  in  a  foreign  nation,  one 
part  of  which  separates  itself  from  the  old- 
established  government,  and  erects  itself  into  a 
distinct  government,  the  courts  of  the  Union 
must  view  such  newly-constituted  government 
as  it  is  viewed  by  the  legislative  and  executive 
departments  of  the  government  of  the  United 
States.  If  the  government  of  the  Union  remains 
neutral,  but  recognizes  the  existence  of  a  civil 
war,  the  courts  *of  the  Union  cannot  [*644 
consider  as  criminal  those  acts  of  hostility 
which  war  authorizes,  and  which  the  new  gov- 
ernment may  direct  against  its  enemy.  In  gen- 
eral, the  same  testimony  which  would  be  suf- 
ficient to  prove  that  a  vessel  or  person  is  in  the 
service  of  an  acknowleged  state,  must  be  ad- 
mitted to  prove  that  a  vessel  or  person  is  in  Uie 
service  of  such  newly-erected  government.  Its 
seal  cannot  be  allowed  to  prove  itself,  but  may 
be  proved  by  such  testimony  as  the  nature  of 
the  case  admits.  And  the  fact  that  a  vessel  or 
person  is  in  the  service  of  such  government 
may  be  established  otherwise,  should  it  be  im- 
practicable to  prove  the  seal. 

All  which  is  ordered  to  be  certified  to  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Clted-4  Wheat.  63,  304,  500;  5  Wheat.  149.  195:  5 
Pet.  47.  S9;  5  How.  874;  7  How.  57;  e  Black  090;  6 
\V\ill.  12;  11  Wall.  307;  18  Wall.  649:  23  Wall.  380;  2 
Sprague,  133;  Hempe.  418  (M);  Bald.  26-29,  93;  S 
Paine.  687;  2  Abb.  U.S.  38,  39;  2  CI  iff.  418:  McA  11. 
201;  2  Sutun.  88,  485;  5  Biatchf .  87;  1  Wood.&M. 
448 ;  2  Wood.  &  M.  537. 
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[NOTE  I.] 

DOCUMENTS  ON  THE  SUBJECT  OF  BLOCKADES. 


JSrtract  of  a  Letter  from  Mr.  King,  Minuter 
Plenipotentiary  of  the  United  States  at  Lon- 
don, to  Mr.  bickering.  Secretary  of  State, 
dated  London,  July  16th,  1799. 

"  Seven  or  eight  of  our  vessels,  laden  with 
valuable  car|3;oes,have  been  lately  captured, and 
are  still  detained  for  adjudication;  these  vessels 
were  met  in  their  voyages  to  and  from  the 
Dutch  ports  declared  to  be  blockaded.  Several 
notes  have  passed  between  Lord  Grenville  and 
me  upon  this  subject,  with  the  view,  on  my 
part,  of  establishing  a  more  limited  and  rea- 
Mooable  interpretation  of  the  law  of  blockade 
than  is  attempted  to  be  enforced  by  the  En- 
glish government.  Nearly  one  hunared  Dan- 
ish, nussian,  and  other  neutral  ships  have, 
within  a  few  months,  been  in .  like  manner  in- 
tercepted, going  to  and  returning  from  the 
United  Provinces.  Many  of  them,  as  well  as 
some  of  ours,  arriving  in  the  Texel  in  the  course 
of  the  last  winter,  the  severity  of  which 
obliged  the  English  fleet  to  return  to  their  ports, 
leavmg  a  few  frigates  only  to  make  short  cruises 
off  the  Texel  as  the  season  would  allow. 

My  object  has  been  to  prove,  that  in  this  sit- 
uation or  the  investing  fleet,  there  can  be  no 
eifective  blockade,  which,  in  my  opinion,  can- 
not be  said  to  exist  without  a  competent  force 
stationed,  and  present,  at  or  near  the  entrance 
of  the  blockaded  port." 


A^\*Ettraet  of  a  Letter  from  Mr.  King  to  Lord 
UrenviUe,  dated  Downing  street,  London, 
May  2Sd,  1799. 

"  It  seems  scarcely  necessary  to  observe,  that 
the  presence  of  a  competent  force  is  essential 
to  constitute  a  blockade;  and  although  it  is 
UAual  for  the  belligerent  to  give  notice  to  neutral 
nations  when  he  institutes  a  blockade,  it  is  not 
customary  to  give  any  notice  of  its  discontinu- 
ance; and  that,  consequently,  the  presence  of 
the  blockading  force  is  the  natural  criterion  by 
which  the  neutral  is  enabled  to  ascertain  the  ex- 
istence of  the  blockade;  in  like  manner  as  the 
actual  investment  of  a  besieged  place  is  the  only 
evidence  by  which  we  decide  whether  the 
siege  is  continued  or  raised.  A  siege  may  be 
commenced,  raised,  recommenced,  and  raised 
a^rain.  but  its  existence  at  any  precise  time 
must  always  depend  upon  the  fact  of  the  pres- 
ence of  an  investing  army.  This  interpreta- 
tion of  the  law  of  blockaae  is  of  peculiar  im- 
portance to  nations  situated  at  a  great  distance 
from  each  other,  and  between  whom  a  coasid- 
erable  length  of  time  is  neccssiiry  to  send  and 
receive  information." 
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Extract  of  a  Letter  from  Mr.  Marshall,  Secre- 
tary of  State,  to  Mr.  King,  dated  September 
20th,  1800. 

'*2d.  The  right  to  confiscate  vessels  bound 
to  a  blockaded  port  has  been  unreasonably  ex- 
tended to  casas  not  coming  within  the  rule,  as 
heretofore  adopted. 

On  principle  it  mieht  well  be  questioned, 
whether  this  rule  can  oe  applied  to  a  place  not 
completely  invested  by  lana  as  well  as  by  sea. 
If  we  examine  the  reasoning  on  which  is  found- 
ed the  right  to  intercept  and  confiscate  supplies 
designed  for  a  blockaded  town,  it  will  be  diffi- 
cult to  resist  the  conviction  that  its  extension 
to  towns  invested  by  sea  only  is  an  unjustifia- 
ble encroachment  on  the  rights  of  neutrals. 
But  it  is  not  of  this  departure  from  principle — 
a  departure  which  has  received  some  sanction 
from  practice — that  we  mean  to  complain.  It 
is.  that  *ports,  not  effectually  blockaded  [*5 
l^y  a  force  capable  of  completely  investing 
tliem.  have  yet  been  declared  in  a  state  of 
blockade,  and  vessels  attempting  to  enter  there- 
in have  been  seized,  and  o|i  that  account  con- 
fiscated. 

This  is  a  vexation  proceeding  directly  from 
the  government,  and  which  may  be  carried,  if 
not  resisted,  to  a  very  injurious  extent.  Our 
merchants  have  greatly  complained  of  it,  with 
respect  to  Cadiz  and  the  ports  of  Holland. 

if  the  effectiveness  of  the  blockade  is  dis- 
pensed with,  then  every  port  of  all  the  belliger- 
ent powers  may,  at  all  times,  be  declared  in 
that  state,  and  the  commerce  of  neutrals  be 
thereby  subiected  to  universal  capture.  But  if 
this  principle  be  strictly  adhered  to,  the  capao- 
ity  to  blockade  will  be  limited  by  the  naval 
force  of  the  billigerent,  and,  of  consequence, 
the  mischief  to  neutral  commerce  cannot  be 
very  extensive.  It  is,  therefore,  of  the  last  im- 
portance to  neutrals,  that  this  principle  be 
maintained  unimpaired. 

I  observe  that  you  have  pressed  this  reason- 
ing on  the  British  minister,  who  replies,  that 
an  occasional  absence  of  a  fieet  from  a  blockaded 
port  ought  not  to  change  the  state  of  the  place. 

Whatever  force  this  observation  may  be  en- 
titled to,  where  that  occasional  absence  has 
been  produced  by  accident,  as  a  storm,  which 
for  a  moment  blows  off  the  fleet,  and  forces  it 
from  its  station,  which  station  it  immediately 
resumes,  I  am  pursuaded,  that  where  a  part  of 
the  fleet  is  applied,  though  only  for  a  lime,  to 
other  objects,  or  comes  into  port,  the  very  prin- 
ciple, requiring  an  effective  blockade,  which  is, 
that  the  mischief  can  then  only  be  co-extensive 
with  the  naval  force  of  the  belligerent,  requires, 
that  during  such  temporary  absence,  the  com- 
merce of  neutrals  to  the  place  should  be  free." 
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6*1  ^Extract  of  a  letter  from  Mr.  Madison  to  ' 
Mr.  Charles  Pinkney,   Minister  Plenvpotenr  ' 
Uary  of  the  United  States,  at  Madrid,  dated,  ' 
Department  of  State,    Washington,    October 
S6th,  1801.  I 

**  The  pretext  for  the  seizure  of  our  vessels  | 
seems  at  present  to  be,  that  Gibraltar  has  been 
proclaimed  in  a  state  of  blockade,  and  that  the  I 
vessels  are  bound  to  that  port.  Should  the  pro- 1 
ceeding  be  avowed  by  the  Spanish  government, 
and  defended  on  that  ground,  you  will  be  able 
to  reply: 

Ist.  That  the  proclamation  was  made  as  far 
back  as  the  15th  of  February,  1800,  and  has 
not  since  been  renewed;  that  it  w^as  imme- 
diately protested  against  by  the  American  and 
other  neutral  ministers  at  Madrid,  as  not  war- 
ranted by  the  real  state  of  Gibraltar,  and  that 
no  violations  of  neutral  commerce  liaving  fol- 
lowed the  proclamation,  it  was  reasonably  con- 
cluded to  have  been  rather  a  menace  against  the 
enemies  of  Spain  than  a  measure  to  be  carried 
into  execution  against  her  friends. 

2d.  That  the  state  of  Gibraltar  is  not,  and 
never  can  be,  admitted  by  the  United  States  to 
be  that  of  a  real  blockade.  In  this  doctrine 
thev  are  supported  by  the  law  of  nations,  as 
laid  down  in  the  most  approved  commentators, 
by  every  treaty  which  has  undertaken  to  define  i 
a  blockade,  particularly  •  those  of  latest  date 
among  the  maritime  nations  of  Europe,  and  by 
the  sanction  of  Spain  herself,  as  a  party  to  the 
armed  neutrality  in  the  year  1781.  The  spirit 
of  articles  XV.  and  XVI.,  of  the  treaty  between 
the  United  States  and  Spain  may  also  be  ap- 
pealed to  as  favoring  a  liberal  construction  of 
the  rights  of  the  ppties  in  such  cases.  In  fact, 
this  idea  of  an  investment,  a  siege  or  a  block- 
ade, as  collected  from  the  authorities  referred 
to,  necessarily  results  from  the  force  of  those 
terms;  and  though  it  has  been  sometimes  gross- 
ly violated  or  evaded  by  powerful  nations  in 
pursuit  of  favorite  objects,  it  has  invariably 
kept  its  place  in  code  of  public  law,  and  can- 
not be  shown  to  have  been  expressly  renounced 
in  a  single  stipulation  between  particular 
nations. 

7»]  ♦Sd.  That  the  situation  of  the  naval  force 
at  Algesiras,  in  relation  to  Gibraltar  has  not  the 
shadow  of  likeness  to  a  blockade,  as  truly  and 
legally  defined.  This  force  can  neither  be 
said  to  invest,  besiege,  or  blockade  the  garri- 
son, nor  to  guard  the  entrance  into  the  port. 
On  the  contrary,  the  gun-boats  infesting  our 
commerce  have  their  stations  in  another  har- 
bor, separated  from  that  of  Gibraltar  by  a  con- 
siderable bay;  and  are  so  far  from  beleaguer- 
ing their  enemy  at  that  place,  and  rendering 
the  entrance  into  it  dangerous  to  others,  that 
they  are,  and  ever  since  the  proclamation  of 
the  blockade  have  been,  for  the  most  part,  kept 
at  a  distance  by  a  superior  naval  force,  which 
makes  it  dangerous  to  themselves  to  approach 
the  spot. 

4th.  That  the  principle  on  which  the  block- 
ade of  'Gibraltar  is  asserted,  is  the  more  inad- 
missible, as  it  may  be  extended  to  every  other 
place,  in  passing  to  which  vessels  must  sail 
within  the  view  and  reach  of  the  armed  boats 
belonging  to  Algesiras.     If,  because  a  neutral 

•  1.— See  late  treaties  between  Russia  and  Sweden^ 
and  between  Russia  and  Great  Britain. 
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vessel  bound  to  Gibraltar  can  be  annoyed  and 
put  in  danger  by  waylaying  cruisers,  which 
neither  occupy  the  entrance  into  the  harlwr 
nor  dare  approach  it,  and  by  reason  of  that 
danger  is  liable  to  capture,  everv  part  of  ihe 
Mediterranean  coast§  and  islands,  to  which 
neutral  vessels  must  pass  through  the  same 
danger,  may  with  equal  reason  be  proclaini«'d 
in  a  state  of  blockade,  and  the  neutral  vessels 
bound  thereto  made  equally  liable  to  capture 
Or  if  the  armed  vessels  from  Aljjesiras  alone 
should  be  insufficient  to  create  this  danger  in 
passing  into  the  Mediterranean,  other  Spanish 
vessels,  co-operating  from  other  stations,  miirht 
produce  the  effect,  and  the  ports  thereby  not 
only  blockade  any  particular  port  of  any  par- 
ticular nation,  but  blockade  at  once  a  whole 
sea  surrounded  by  many  nations.  Like  block- 
ades might  be  proclaimed  by  any  particular  na 
tion,  enabled  by  its  naval  superiority  to  distri 
bute  its  ships  at  the  mouth  or  the  same,  or  any 
similar  sea,  or  across  channels  or  arms  of  tlie 
sea,  so  as  to  make  it  dangerous  for  the  com- 
merce of  other  nations  to  pass  to  its  destination. 
These  monstrous  consequences  condemn  the 
principle  from  which  they  flow,  and  ought  to 
unite  against  it  every  nation,  Spain  amono:  the 
rest,  which  has  an  interest  in  the  rights  oi  the 
sea.  Of  this,  Spain  herself  appears  to  have 
been  sensible  in  the  year  1780,  when  she  yield- 
ed to  Russia  ample  satisfaction  *for  seiz-  [*8 
•urcs  of  her  vessels  made  under  the  pretext  of  a 
general  blockade  of  the  Mediterranean,  and 
followed  it  with  her  accession  to  the  definition 
of  a  blockade  contained  in  the  armed  neu- 
trality. 

5th.  That  the  United  States  have  the  strong- 
er ground  for  remonstrating  against  the  annoy- 
ance of  their  vessels,  on  their  way  to  Gibral- 
tar, inasmuch  as,  with  very  few  exceptions, 
their  object  is  not  to  trade  there  for  the  accom- 
modation of  the  garrison,  but  merely  to  seek 
advice  or  convoy,  for  their  own  accommoda 
tion,  in  the  ulterior  objects  of  their  voyage.  In 
disturbing  their  course  to  Gibraltar,  therefore, 
no  real  detriment  results  to  the  enemy  of  Spain, 
whilst  a  heavy  one  is  committed  on  her  friends 
Jo  this  consideration  it  may  be  added,  that  the 
real  object  of  the  blockade  is,  to  subject  the 
enemy  to  privations,  which  may  co-operate 
with  external  force  in  compelling  them  to  sur- 
render; an  object  which  cannot  be  alleged  in  a 
case,  where  it  is  well  known  that  Great  Britain 
can,  and  does  at  all  times,  bv  her  command  of 
the  sea,  secure  to  the  garrison  of  Gibraltar 
every  supply  which  it  wants. 

6th.  It  is  observable  that  the  blockade  of 
Gibraltar  is  rested  by  the  proclamation  on  two 
considerations :  one,  that  it  is  necessary  to  pre- 
vent illicit  traffic,  by  means  of  neutral  vessels, 
between  Spanish  subjects  and  the  garrison 
there;  the  other,  that  it  is  a  just  reprisal  on 
Great  Britain  for  the  proceedings  of  her  naval 
armaments  against  Cadiz  and  St.  Lucar.  The 
first  can  surely  have  no  weight  with  neutrals 
but  on  a  supposition,  never  to  be  allowed,  that 
the  resort  to  Gibraltar,  under  actual  cirrura 
stances,  is  an  indulgence  from  Spain,  not  a 
riffht  of  their  own;  the  other  consideration, 
without  examining  the  analogy  between  the 
cases  referred  to  and  that  of  Gibraltar,  is  equal- 
ly without  weight  with  the  United  Stati*. 
against  whom  no  right  can  accrue  to   S|»ain 
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from  its  complaints  against  Great  Britain ;  un- 
less it  could  be  shown  that  the  United  States 
were  in  an  unlawful  collusion  with  the  latter; 
a  charge  which  they  well  know  that  Spain  is 
too  just  and  too  candid  to  insinuate.  It  cannot 
even  be  said  that  the  United  States  have  ac- 
quiesced in  the  depredations  committed  by 
Great  Britain,  under  whatever  pretexts,  on 
their  lawful  commerce.  Had  this  indeed  been 
9*]  the  *case,  the  acquiescence  ought  to  be 
regarded  as  a  sacrifice  made  by  prudence  to  a 
love  of  peace,  of  which  all  nations  furnish 
occasional  examples,  and  as  involving  a  ques- 
tion between  the  United  States  and  Great 
Britain,  of  which  no  other  nation  could  take 
advantt^  against  the  former.  But  it  may  be 
truly  amrmed,  that  no  such  acquiescence  has 
taken  place.  The  United  States  have  sought 
redress  for  injuries  from  Great  Britain,  as  well 
as  from  other  nations.  They  have  sought  it 
by  the  means  which  appeared  to  themselves, 
the  only  rightful  judges,  to  be  the  best  suited 
to  their  object;  and  it  is  equally  certain,  that 
redress  has  in  some  measure  been  obtained,  and 
that  the  pursuit  of  complete  redress  is  by  no 
means  abandoned.  . 

7th.  Were  it  admitted  that  the  circumstances 
of  Gibraltar,  in  February,  1800,  the  date  of  the 
Spanish  proclamation,  amounted  to  a  real 
blockade,  and  that  the  proclamation  was  there- 
fore obligatory  on  neutrals;  and  were  it  als<5 
admitted  that  the  present  circumstances  of 
that  place  amount  to  a  real  blockade  (neither 
of  which  can  be  admitted),  still  the  conduct  of 
the  Algesiras  cruisers  is  altogether  illegal  and 
unwarrantable.  It  is  illegal  and  unwarrant- 
able, because  the  force  of  the  proclamation 
must  have  expired  whenever  the  blockade  was 
actually  raised,  as  must  have  been  unquestion- 
ably the  case  since  the  date  of  the  proclama- 
tion, particularly  and  notoriously  when  the 
port  of  Algesiras  itself  was  latelv  entered  and 
attacked  by  a  British  fleet,  and  because,  on  a 
renewal  oi  the  blockade,  either  a  new  pro- 
clamation ought  to  have  issued,  or  the  vessels 
making  for  Gibraltar  ought  to  have  been  pre- 
monished  of  their  danger,  and  permittea  to 
change  their  course  as  they  mi^ht  think  prop- 
er. Among  the  abuses  committed  under  the 
pretext  of  war,  none  seem  to  have  been  car- 
ried to  a  greater  extravagance,  or  to  threaten 
greater  mischief  to  neutral  commerce,  than  the 
attempts  to  substitute  fictitious  blockades  by 
proclamation,  for  real  blockades  formed  ac- 
cording to  the  law  of  nations;  and,  consequent- 
ly, none  against  which  it  is  more  necessary  for 
neutral  nations  to  remonstrate  effectually,  be- 
fore the  innovations  acquire  maturity  and  au- 
thority from  repetitions  on  one  side,  and  silent 
acquiescence  on  the  other." 


10*]*Jfr.  Smith,  Secretary  of  the  Navy,  to 
Commodore  Preble. 

Navy  Department,  Feb.  4,  1804. 
Sir: 

Your  letter  of  the  12th  of  November,  in- 
closing your  circular  notification  of  the  block- 
ade 01  the  port  of  Tripoli,  I  have  received. 

Sensible,  as  you  must  be,  that  it  is  the  inter- 
est, as  well  as  the  disposition  of  the  United 
States,    to   maintain    the  rights    of    neutral 
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nations,  you  will,  1  trust,  cautiously 
avoid  whatever  may  appear  to  you  to  be  in- 
compatible with  those  rights.  It  is,  however, 
deemed  necessary,  and  I  am  charged  by  the 
President  to  state  to  you,  what,  in  his  opinion, 
characterizes  a  blockade.  I  have  therefore  to 
inform  you,  that  the  trade  of  a  neutral  in  ar- 
ticles not  contraband  cannot  be  rightfully  ob- 
structed to  any  port,  not  actually  blockaded  by 
a  force  so  disposed  before  it  as  to  create  an 
evident  danger  of  entering  it.  Whenever, 
therefore,  you  shall  have  thus  formed  a  block- 
ade of  the  port  of  Tripoli,  you  will  have  a 
right  to  prevent  any  vessel  from  entering  it, 
and  to  capture,  for  adjudication,  any  vessel 
that  shall  attempt  to  enter  the  same,  with  a 
knowledge  of  the  existence  of  the  blockade. 
You  will,  however,  not  take  as  prize  any  vessel 
attempting  to  enter  the  port  of  Tripoli,  with- 
out such  knowledge;  but,  in  every  case  of  an 
attempt  to  enter,  without  a  previous  knowledge 
of  the  existence  of  the  blockade,  you  will  give 
the  commanding  officer  of  such  vessel  notice 
of  such  blockade,  and  forewarn  him  from 
entering.  And  if,  after  such  a  notification, 
such  vessel  should  again  attempt  to  enter  the 
same  port,  you  will  be  justifiable  in  sending 
her  into  port  for  adjudication.  You  will,  sir, 
hence  perceive  that  you  are  to  consider  your 
circular  communication  to  the  neutral  powers, 
not  as  an  evidence  that  every  person  attempt- 
ing to  enter  has  previous  knowledge  of  the 
blockade,  but  merely  as  a  friendly  notification 
to  them  of  the  blockade,  in  oraer  that  they 
might  make  the  necessary  arrangements  for 
the  discontinuance  of  all  commerce  with  such 
blockaded  port.     lam,  &c.,  <&c., 

(Signed)  R.  Smith. 

Commodore  Preble. 


[copy.] 


*.Vr.  Merry  to  Mr.  Madison.        [*1 1 

Washington,  April  12,  1804. 

Sir:  Mr.  Thornton  not  having  failed  to 
transmit  to  His  Majesty's  government  an  ac- 
count of  the  representation  which  you  were 
pleased  to  address  to  him,  under  date  of  the 
27th  of  October,  last  year,  respecting  the  block- 
ade of  the  islands  of  Martinique  and  Guada- 
loupe,  it  is  with  great  satisfaction,  sir,  that  I 
have  just  received  His  Maje-sty's  commands  sig- 
nified to  me  by  his  principal  Secretanr  of  State 
for  foreign  idTairs,  under  date  of  the  6th  of 
January  last,  to  communicate  to  you  the  in- 
structions which  have,  in  consequence  ofyour 
representation,  been  sent  to  Commodore  Hood, 
and  to  the  judges  of  the  vice-admiralty  courts 
in  the  West  Indies. 

I  have,  accordingly,  the  honor  to  transmit  to 
you,  sir,  inclosed,  the  copy  of  a  letter  from  Sir 
Evean  Nepean.  secretary  to  the  board  of  Ad- 
miralty, to  Mr.  Hammond,  His  Majesty's  Under- 
Secretary  of  State  for  foreign  affairs,  specifying 
the  nature  of  the  instructions  which  have  been 
given. 

His  Majesty's  government  doubt  not  that  the 
promptitude  which  has  been  manifested  in  re- 
dressmg  the  grievance  complained  of  by  the 
.government  of  the.  United  States,  will  be  con- 
sidered by  the  latter  as  an  additional  evidence 
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of  His  Majesty's  constant  and  sincere  desire  to 
remove  any  ground  of  misunderstanding  that 
could  have  a  tendency  to  interrupt  the  harmony 
which  so  happilv  subsists  between  his  govern- 
ment and  that  of  the  United  States. 
I  have  the  honor  to  be, 
With  high  respect  and  consideration, 
Your  most  obedient  humble  servant, 
(Signed)  Anth.  Merry. 


12*]  ♦[COPY,] 

Admiralty  Office.  5th  January,  1804. 

Sir:  Having  communicated  to  the  Lords  of 
the  Admiralty  Lord  Hawkesbury's  letter  of  the 
28d  ultimo,  mclosing  the  copy  of  a  despatch 
which  His  Lordship  had  received  from  Mr. 
Thornton,  His  Majesty's  charge  d'affaires  in 
America,  on  the  subject  of  the  blockade  of  the 
islands  of  Martinique  and  Guadaloupe,  to- 
gether with  the  report  of  the  advocate-general. 

Thereupon,  I  have  their  lordship's  commands 
to  acquaint  you,  for  His  Lordship's  information, 
that  they  have  sent  orders  to  Commodore  Hood 
not  to  consider  any  blockade  of  those  islands  as 
existing,  unless  in  respect  of  particular  ports 
which  may  be  actually  invested,  and  then  not 
to  capture  ve&sels  bound  to  such  ports,  unless* 
they  shall  previously  have  been  warned  not  to 
enter  them,  and  that  they  have  also  sent  the 
necessary  directions  on  the  subject  to  the  judges 


of  the  vice-admiralty  courts  in  the  West  In- 
dies and  America.  I  am.  &c., 

(Signed)  Evean  Nepkan. 

George  Hammond,  Esq. 


Mr,  Merry  to  Mr.  Madi&on, 

Washington,  April  12. 1804 

Sur:  I  have  the  honor  to  acquaint  you  that  I 
have  just  received  a  letter  from  Rear- Admiral 
Sir  John  Duckworth,  commander-in-chief  of 
His  Majesty's  squadron  at  Jamaica,  dated  the 
second  of  last  month,  in  which  he  desires  me 
to  communicate  to  the  government  of  the  Unit 
ed  States,  that  he  has  found  it  expedient  for 
His  Majesty's  service  to  convert  the  siege, 
which  he  lately  attempted,  of  Curra^a,  into  a 
blockade  of  that  island. 

I  cannot  doubt,  sir,  that  this  blockade  wiU 
be  conducted  conformably  to  the  instructions 
which,  as  I  have  had  the  honor  to  *ac-  ['^13 
quaint  you  in  another  letter  of  this  date,  have 
been  recently  sent  on  this  subject  to  the  com- 
mander-in-chief of  His  Majestv's  forces,  and  to 
the  judges  of  the  vice-admiralty  courts  in  the 
West  Indies,  should  the  smallness  of  the  island 
of  Currapoa  still  render  necessary  any  distinc- 
tion of  the  investment  being  confined  to  par- 
ticular ports. 

I  have  the  honor  to  be,  &c., 
(Signed)  Ant.  >Ierrt. 


[NOTE  IL] 


ON  THE  PATENT  LAWS. 


The  patent  acts  of  the  United  States  are,  in  a 
great  degree,  founded  on  the  principles  and 
usages  which  have  grown  out  of  the  English 
statute  on  the  same  subject.  It  may  be  useful, 
therefore,  to  collect  together  the  cases  which 
have  been  adjudged  in  England,  with  a  view 
to  illustrate  the  corresponding  provisions  of  our 
own  laws;  and  then  bring  in  review  the  adjudi- 
cations in  the  courts  of  the  United  States. 

By  the  statute  of  21  Jac.  1,  ch.  8,  commonlv 
called  the  statute  of  monopolies,  it  is  enactecf, 
(sec.  1)  "that  all  monopolies,  and  all  commis- 
sions, grants,  licenses,  charters,  and  letters  pat- 
ent, heretofore  made  or  granted,  or  hereafter 
to  be  made  or  granted,  to  any  person  or  persons, 
bodies  politic  or  corporate  whatsoever,  of  or 
for  the  sole  buying,  selling,  making,  working, 
or  using  of  anything  within  this  realm,  or  the 
dominion  of  Wales,  or  of  any  other  monopo- 
lies, or  of  power,  liberty,  or  faculty  to  dispense 
with  any  others,  or  to  give  license  or  toleration 
to  do,  use,  or  exercise  anything  against  the 
tenor  or  purport  of  any  law  or  statute,  or  to 
give  or  make  any  warrant  for  any  such  dispen- 
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sation,  license,  or  toleration,  to  be  had  or  made, 
or  to  agree  or  compound  with  any  others  for 
any  penalty  or  forfeiture,  limited  by  any  stat- 
ute, or  of  any  grant  or  promise  of  the  benelii, 
profit,  ♦or  commodity  of  any  forfeiture,  [*14 
penalty,  or  sum  of  money  that  is  or  fiiiall  be  due 
by  any  statute,  before  judgment  thereupon  ba<l; 
and  all  proclamations,  inhibitions,  restraints 
warrants  of  assistance,  and  all  other  matter^ 
and  things  whatsoever,  any  way  tending  to 
the  instituting,  erecting,  strengthening,  fur- 
thering, or  countenancing  the  same,  or  any  of 
them,  are  altogether  oontrair  to  the  laws  of  lh«' 
realm,  and  so  are  and  shall  be  utterly  void  and 
of  none  effect,  and  in  nowise  to  be  put  in  um^ 
or  execution."  The  6th  section,  however,  pro 
vides,  **  that  any  declaration  before  mention 
ed,  shall  not  extend  to  any  letters  patent,  and 
grants  of  privilege,  for  the  term  of  fourt«?n 
years,  or  under,  hereafter  to  be  made,  of  the 
sole  working  or  making  of  any  manner  of  new 
manufactures  within  this  realm,  to  the  true  and 
first  inventor  and  inventors  of  such  manufao 
tures,  which  others,  at  the  time  of  making  such 
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letters  patent  and  grants,  shall  not  use,  so  as 
also  they  be  not  contrary  to  the  law,  nor  mis- 
chievous to  the  state,  by  raising  prices  of  com- 
modities at  home,  or  hurt  of  trade,  or  general- 
ly inconvenient;  the  said  fourteen  years  to  be 
accounted  from  the  date  of  the  first  letters  pat- 
ent, or  grant  of  such  privilege  hereafter  to  be 
made,  but  that  the  same  shall  be  of  such  force 
as  they  should  be  if  this  act  had  never  been 
made,' and  none  other." 

It  is  under  this  last  section,  that  patents  for 
Dew  and  useful  inventions  are  now  granted 
in  England;  and  by  a  proviso,  or  condition, 
always  inserted  in  every  patent,  the  patentee  is 
bound  particularly  to  oescribe  and  ascertain 
the  nature  of  his  invention,  and  in  what  man- 
ner the  same  is  to  be  constructed  or  made,  by 
an  instrument  in  writing,  under  his  hand  and 
seaK  and  to  cause  the  same  to  be  enrolled  in  the 
C-ourt  of  Chancery  within  a  specified  time. 
(Hannar  v.  Play  tie,  11  East,  101;  Boulton 
V.  Bull,  2  H.  Bl.,  463;  Horiiblower  v.  Boulton, 
s  T.  R.,  95,  2  Bl.  Com.,  407,  note  by  Christian. 
7. )  This  instrument  is  usually  termed  the  spe- 
cification of  the  invention ;  and  all  such  instru- 
ments are  preserved  in  an  office  for  public  in- 
'^pection. 

Upon  the  construction  of  the  British  patent 
act.  taken  in  connection  with  the  condition  in- 
M'rted  in  the  letters  patent,  a  great  variety  of 
decisions  have  been  made.  1.  As  the  statute 
contains  no  restriction  confining  the  grants  to 
15*]  British  subjects,  *it  is  every  day's  practice 
to  grant  patents  to  foreigners,  and  no  such  pat- 
ent has  ever  been  brought  into  judicial  doubt. 
2.  A  patent  can  be  granted  onlv  for  a  thing 
new;  but  it  may  be  granted  to  the  nrst  inventor, 
if  the  invention  be  new  in  England,  though 
the  thing  was  practiced  beyond  sea  before;  lor 
the  statute  speaks  of  new  manufactures  within 
this  realm;  so  that  if  it  be  new  here,  it  is  with- 
in the  statute,  and  whether  learned  by  travel 
or  study,  is  the  same  thing.  {Edgeberry  v.  Ste- 
mii,  2  Salk..  447;  Hawk.  P.  C,  b.  1,  ch.  79: 
and  see  Noy,  182,  183.)  3.  The  language  of 
tlie  statute  is  new  manufacture ;  but  the  terms 
are  used  in  an  enlarged  sense,  as  equivalent  to 
new  device,  or  contrivance,  and  apply  not  only 
to  things  made  but  to  the  practice  of  making. 
Under  things  made  we  may  class,  in  the  first 
place,  new  compositions  of  things,  such  as 
manufactures  in  the  ordinary  sense  of  the 
word;  second,  all  mechanical  inventions, 
whether  made  to  produce  old  or  new  effects; 
for  a  new  piece  of  mechanism  is  certainly  a 
thing  made.  Under  the  practice  of  making, 
we  may  class  all  new  artificial  manners  of  op- 
erating with  the  hand,  or  with  instruments  in 
common  use,  new  processes  in  any  art,  produc- 
ing effects  useful  to  the  public.  When  the  ef- 
fect produced  is  some  new  substance,  or  composi- 
tion, it  would  seem  that  the  privilege  of  the  sole 
working,  or  making,  ought  to  be  for  such  new 
substance,  or  composition,  without  regard  to 
the  niechanism  or  process,  by  which  it  has 
l)een  produced,  which,  though  perhaf)s  also 
new,  will  be  only  useful  as  producing  the  new 
substance.  When  the  effect  produced  is  no 
new  substance,  or  composition  of  things,  the 
I>ateDt  can  only  be  for  the  mechanism,  if  new 
mechanism  is  used;  or  for  the  process,  if  it  be 
a  new  method  of  operating,  with  or  without 
old  mechanism,  by  which  the  effect  is  pro- 
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duced.  (Per  Eyre,  Ch.  J. ,  in  Boulton  v.  BvXl, 
2  H.  Bl.,  468,  492;  and  Lawrence,  /.,  in 
Homblmer  v.  Botdtan,  8  T.  R,  95.  106.)  A 
patent,  therefore,  under  certain  circumstances, 
may  be  good  for  a  method,  as  well  as  for  an  en- 

fine  or  machine.  {Ibid,  and  8  T.  R.,  95, 
06;  BexY.  Gutter  \  Starkie's  N.  P.  R.,854.) 
4.  A  patent  cannot  be  for  a  mere  principle, 
properly  so  called ;  that  is,  for  an  elementary 
truth.  But  the  word  principle  is  often  used  in 
a  more  lax  sense,  to  signify  constituent  parts, 
peculiar  structure,  or  process;  and  in  specifica- 
tions it  is  generally  used  in  this  latter  sense ; 
and  *in  this  view,  it  may  well  be  the  r*lG 
subject  of  a  patent.  (Ibid.)  5.  It  was  form- 
erly considered  that  a  patent  could  not  be  for 
an  "^improvement  (8  Inst.,  184),  but  that  opinion 
has  been  long  since  exploded;  and  it  is  now 
held,  that  a  patent  may  well  be  for  a  new 
improvement.  (Ilarmar  v.  Playne,  14  Vcs. . 
130;  Ex-parte  Fox,  1  Ves.  &  Beame,  67;  Boul- 
tan  V.  Bull,  2  H.  Bl,  463,  488;  8  T.  R,  95 
Bull.  N.  P.,  77.)  6.  A  patent  must  be  of  such 
manufacture  or  process  as  no  other  did,  at  the 
time  of  making  the  letters  patent,  use;  for. 
though  it  were  newly  invented,  yet,  if  any 
other  did  use  it  at  the  time  of  making  the  let- 
ters patent,  or  grant  of  the  privilege,  it  is  de- 
clared void  by  Uie  act.  (8  Inst.,  184.)  And  in 
a  very  recent  case  of  a  patent  for  a  new  mode 
of  making  verdigris,  one  of  the  objections  was, 
>  that  the  invention  was  in  public  sale  by  the 
patentee,  before  the  grant  of  the  patent;  and 
Gibbs,  Ch.  J.,  on  that  occasion  said,  "  with  re- 
spect to  this  objection,  the  question  is  some- 
what new.  Some  things  are  obvious  tus  soon  as 
they  are  made  public ;  of  others,  the  scientific 
world  may  possess  itself  by  analysis;  some  in- 
ventions almost  baffie  discovery.  But  to  entitle 
a  man  to  a  patent,  the  invention  must  be  new  to 
the  world.  The  public  sale  of  that  which  is 
afterwards  made  the  subject  of  a  patent,  though 
sold  by  the  inventor  only,  makes  the  patent 
void.  It  is  in  evidence,  that  a  great  quantity 
was  sold  in  the  course  of  four  months,  before 
the  patent  was  obtained."  And  if  the  jury 
were  satisfied  of  that  fact.  His  Lordship  added, 
•*  that  he  thought  the  patent  void."  (Wood  v. 
Zimmer,  1  IIoW's  N.  P.  Rep.,  58.)  7.  The  in- 
vention must  not  only  be  new,  but  useful ;  for 
if  it  be  contrary  to  law,  or  mischievous,  or 
hurtful  to  ti*ade,  or  generally  inconvenient,  it 
is,  by  the  terms  of  the  statute,  void.  (3  Inst. , 
184.)  8.  A  patent  can  legally  be  granted  only 
to  the  first  and  true  inventor;  for  such  are  the 
descriptive  terms  of  the  statute.  (8  Inst.,  184.) 
But  if  the  original  inventor  has  confined  the  in- 
vention to  his  closet,  and  the  public  be  not  ac- 
quainted with  it,  a  second  inventor,  who  makes 
it  public,  is  entitled  to  a  patent.  (Boxdton  v. 
BuU,  2  n.  Bl.,  468;  and  Dolland's  patent,  cited 
2  H.  BL,  470,  487.)  9.  The  patent  must  not 
be  more  extensive  than  the  invention;  there- 
fore, if  the  invention  consist  in  an  addition,  or 
improvement  only,  and  the  patent  is  for  the 
whole  machine,  or  manufacture,  it  is  void. 
(Buller's  N.  P.,  76;  BouUon  v.  BuU,  2  H.  Bl., 
*463,  and  cases  there  cited;  The  King  r*17 
V.  EIm,  11  East,  109,  note;  Ilarmar  v.  Playne, 
11  East,  101.  S.  C,  14  Ves.,  180.)  Therefore, 
where  a  patent  was  for  the  exclusive  liberty  of 
making  lace  composed  of  silk  and  cotton 
thread  mixed,  not  of  any  particular  mode  of 
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making  it ;  and  it  was  proved  that  silk  and  cot- 
ton thread  were  before  mixed  on  the  same  frame 
for  lace,  in  some  mode  or  other,  though  not  like 
the  plaintiff's,  the  patent  was  held  void,  as  be- 
ing more  extensive  than  the  invention.  (The 
King  V.  EUe,  11  East,  109,  note.)  A  person 
may  obtain  a  patent  for  a  machine,  consisting 
of  an  entirely  new  combination  of  parts,  al- 
though all  the  parts  may  have  been  separately 
used  in  former  machines;  and  the  patent  may 
correctly  set  out  the  whole  as  the  invention  of 
the  patentee.  But  if  a  combination  of  a  cer- 
tain number  of  those  parts  have  previously  ex- 
isted, up  to  a  certain  point,  in  former  machines, 
the  patentee  merely  adding  other  combinations, 
the  patent  should  comprehend  such  improve- 
ments only.  {Berill  v.  Mftore,  2  Marshall's  R., 
211.)  10.  If  a  person  has  invented  an  improve- 
ment upon  an  existing  patented  machine,  he  is 
entitled  to  a  patent  for  his  improvement ;  but 
he  cannot  use  the  original  machine,  until  the 
patent  for  it  has  expired.  {Rr-parte  Fox,  1 
Ves.  &  Beame's  R.,  67.)  11.  Although  the 
specification  is  not  annexed  to  a  patent  in  Eng- 
land, and  the  patent  contains  a  concise  descrip- 
tion only  of  the  invention,  yet,  as  there  is  a 
proviso  in  the  patent,  requiring  the  enrollment 
of  a  specification  in  chancery,  within  a  speci- 
fied time,  and  in  default  making  the  patent 
void,  the  patent  is  always  construed  in  connec- 
tion with  the  specification,  and  the  latter  is 
deemed  a  part  of  the  patent,  at  least  for  the 
purpose  of  ascertaining  the  nature  and  extent 
of  the  invention  claimed  by  the  patentee. 
{Boultan  v.  Bull,  2  H.  Bl.,  463;  HorrihUmer  v. 
Bovlton,  8  T.  R.,  95.)  12.  Care  should  be 
taken  that  the  specification  comports  with  the 
patent;  for  otherwise  it  will  not  sustain  the 
grant.  For  where  a  patent  was  obtained  for 
an  improved  mode  of  lighting  cities,  it  was 
held  by  LeBlanc,  J. ,  that  it  was  not  supported 
by  a  specification,  describing  an  improved 
lamp.  The  patent  ought  to  have  been  for  an 
improved  street  lamp.  (Lard  Cochrane  v. 
Sm^ihur»t,  1  Starkie's  N.  P.  R.,  205.)  No 
technical  words,  however,  are  necessary  to 
18*]  explain  the  subject  *of  a  patent;  but  the 
court  will  construe  the  terms  of  the  patent  and 
of  the  specification  in  a  liberal  manner,  and 
give  them  such  a  meaning  as  best  comports 
with  the  apparent  intention  of  the  patentee. 
(Hornhk/wer  v.  Baulton,  8  T.  R.,  95;  BouUmiY. 
Bull,  2  H.  Bl.,  463.)  Therefore,  when  the 
patent  was  "for  a  method  of  lessening  the  con- 
sumption of  steam  and  fuel  in  fire-engines," 
one  objection  was,  that  the  patent  was  for  a 
philosophical  principle  only,  neither  organized, 
nor  capable  of  being  organized,  whenMis  it 
ought  to  have  been  for  a  formed  machine ;  a 
second  objection  was,  that  if  it  was  a  patent 
for  a  formed  machine,  it  was  for  the  whole 
machine,  when  the  invention  was  only  an  im- 
provement, or  addition  to  an  existing  machine: 
But  the  Court  of  King's  Bench,  on  examining 
the  specification,  were  of  opinion,  that  both  of 
the  objections  were  unfounded,  although  the 
tcruLs  of  the  sp)ecification  were  so  doubtful  and 
obscure  as  to  have  produced  a  division  of  opin- 
ion in  the  Court  of  Common  Pleas.  {Horn- 
hhicer  V.  Boulton,  8  T.  R.,  95;  Boulton  v.  Bull, 
5  H.  Bl..  463.)  Both  of  these  cases  were  very 
elaborately  discussed,  and  contain  more  learn- 
ing on  the  subject  of  patents  than  can  be  found 
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in  any  other  adjudications,  and  are,  therefore, 
deserving  of  the  most  accurate  attention  of 
every  lawyer.  In  both  of  them  all  the  judges 
agreed,  that  a  mere  mistake  in  terms,  or  in  the 
correct  sense  of  words,  would  not  vitiate  a 
patent,  if  the  court  could  give  a  reasonable 
construction  to  the  whole  specification. 

Mr.  Justice  Heath  said,  *'  when  a  mode  of 
doing  a  thing  is  refeiTcd  to  something  perma- 
nent, it  is  properly  termed  an  engine;  when  to 
something  fugitive,  a  method."  *'  If  method 
and  machinery  had  been  used  by  the  patentee 
as  convertible  terms,  and  the  same  consequen- 
ces would  result  from  both,  it  might  l)e  too 
strong  to  say  that  the  inventor  should  lose  the 
benefit  of  his  patent  hj  the  misapplication  of 
this  term."  "Method  is  a  principle  reduced  to 
practice ;  it  is,  in  the  present  instance,  the  gen 
eral  application  of  a  principle  to  an  old  ma- 
chine." "A  patent  for  an  improvement  of  a 
machine,  and  a  patent  for  an  improved  ma- 
chine, are,  in  substance,  the  same.  The  same 
specification  would  serve  for  both  patents;  the 
new  organization  of  parts  is  the  same  in  both." 
Mr.  Justice  Rooke  said,  **a  new  invented 
method  *convey8  to  my  understanding  [*11> 
the  idea  of  a  new  mode  of  construction.  I 
think  those  words  are  tantamount  to  fire-enginej» 
of  a  newly-invented  construction;  at  least,  I 
think  they  will  bear  this  meaning,  if  they  do 
not  necessarily  exclude  every  other.  TTie  speci- 
fication shows  that  this  was  the  meaning  of  the 
words,  as  used  by  the  patentee,  for  he  has  speci- 
fied a  new  and  particular  mode  of  constructing 
fire-engines.  It  seems,  therefore,  but  reason- 
able, that  if  he  sets  forth  his  improvement  in- 
telligibly, his  s})ecification  should  be  supported, 
though  he  professes  only  to  set  forth  the  prin- 
ciple." Mr.  Justice  Builer  said,  "the  method 
and  mode  of  doing  a  thing  are  the  same ;  and  I 
think  it  impossible  to  support  a,  patent  for  a 
method  only,  without  having  carried  it  inXt) 
effect,  and  produced  some  new  substance. 
When  the  thing  is  done,  or  produced,  then  it 
becomes  the  manufacture  which  is  the  proper 
subject  of  a  patent."  The  remarks  of  Lord 
Chief  Justice  Eyre  have  been  already  staled, 
lie,  however,  considered  the. patent  not  to  l^e 
for  a  fire-engine,  but  in  effect  for  a  manner  of 
working  a  fire-engine,  so  as  to  lessen  the  con- 
siunption  of  steam;  and,  he  added,  **  thespe<i 
fication  calls  a  method  of  lessening  the  con- 
sumption of  steam  in  fire-engines  a  principle, 
which  it  is  not;  the  act  (of  parliament)  call*  il 
an  engine,  which,  perhaps,  also,  it  is  not;  but 
both  the  specification  and  statute  are  referable 
to  the  same  thing,  and  when  they  are  taken 
with  their  correlative,  are  perfectly  intelligible. 
A  narrower  ground  was  taken  in  the  argu- 
ment, wliich  was  to  expound  the  word  engine, 
in  the  bo<ly  of  this  act  (meaning  the  special  act 
of  parliament  for  this  patent),  in  opposition  to 
the  title  of  it,  to  mean  a  method ;  and  I  am  ready 
to  say  I  would  resort  to  that  ground,  if  neces- 
sary, iu  order  to  support  the  patent,  u1  n» 
mn-gia  raleat  qvam  pereat. "  In  the  king's  bench. 
Mr.  Justice  Lawrence  observed,  ''engine  and 
method  mean  the  same  thing,  and  may  be  the 
subject  of  a  patent.  Method,  properly  speak- 
ing, is  only  placing  several  things,  and  perfonn- 
ing  several  operations,  in  the  most  convenient 
order;  but  it  may  signify  contrivance,  or  t\e 
vice;  so  may  an  engine;  and,  therefore,  I  think 
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it  may  answer  the  word  method.  Soiprinciple 
may  mean  an  elementary  truth ;  but  it  may  also 
nu'an  constituent  parts.  13.  The  patent  being 
20*]  granted  upon  *condition  that  the  inven- 
tion IS  new  (at  least  in  England),  and  useful, 
and  also  that  the  patentee  shall  deliver  and  en- 
rol in  chancery  a  specification  of  his  invention, 
it  is  necessary  for  the  patentee  to  establish,  by 
pnx>f,  when  his  invention  is  called  in  question 
in  a  suit,  that  he  has  complied  with  these  con- 
ditions. If,  therefore,  the  novelty  or  effect  of 
the  invention  be  disputed,  the  patentee  must 
show  in  what  his  invention  consists,  and  that 
lie  produced  the  effect  proposed  by  the  patent 
in  the  manner  specified.  Slight  evidence  of 
tbis,  on  his  part,  is  sufficient;  and  it  is  then  in- 
cumbent on  the  defendant  to  falsifiy  the  speci- 
ticalion.  {Turner  v.  Winter,  1  T.  R.,  002.)  14. 
In  resj>ect  to  specifications  (objections  to  which 
form  the  mo.Ht  common,  and,  indeed,  usually 
tlie  most  fatal  defense  to  suits  for  infringements 
of  patents),  several  rules  have  been  laid  down. 
In  the  first  place,  a  man,  to  entitle  himself  to 
tiie  benefit  of  a  patent  of  monopoly,  must  dis- 
close his  secret,  and  specify  his  mvention  in 
such  a  way  that  others  of  the  same  trade,  who 
are  artists,  may  be  taught  to  do  the'  thing  for 
which  the  patent  is  granted,  by  following  the 
directions  of  the  specification,  without  any  new 
invention,  or  addition  of  their  own.  {liex  v. 
Arkicri{/ht,  Bull.  N.  P.,  77.)  In  the  second 
|)lace,  he  must  so  describe  it  that  the  public 
may,  after  the  expiration  of  the  term,  have  the 
iL^e'of  the  invention  in  as  cheap  and  beneficial 
a  way  as  the  patentee  himself  uses  it;  and, 
therefore,  if  the  specification  describe  many 
parts  of  an  instrument,  or  machine,  and  the 
patentee  uses  only  a  few  of  them,  or  does  not 
state  how  they  are  to  be  put  together  or  used, 
the  patent  is  void.  (Rex  v.  Arkioright,  Bull. 
N.  P.,  77;  Harrnarw.  Playne,  11  East,  101.) 
So,  if  the  [mtentee  could  only  make  the  article 
with  two  or  three  of  the  ingredients  specified, 
and  he  has  inserted  others  which  will  not  an- 
swer the  purpose,  that  will  avoid  the  patent. 
So,  if  he  makes  the  article  with  cheaper  mate- 
rials than  those  which  he  has  enumerated,  al- 
though the  latter  will  answer  the  purpose,  the 
patent  is  void.  {Turner  \.  Winter,  1  T.R.,  602.) 
In  the  third  place,  if  the  .specification  be,  in 
any  part  of  it,  materially  false,  or  defective,  or 
oljscure  and  ambiguous,  or  give  directions  which 
lend  to  mislead  the  public,  the  patent  is  void. 
{Rex  V.  Arkwright,  Bull.  N.  P.,  77;  Turner 
21*]  V.  WinUr,  1  T.  *R.,  602.)  Tbereforc, 
where,  in  a  patent  for  trusses  for  ruptures,  the 
patentee  omitted  what  was  very  material  for 
tempering  the  steel,  which  was  rubbing  it  with 
tallow,  Lord  Mansfield  held  the  patent,  for 
want  of  it,  void.  {Liardet  v.  Johnmn,  Bull.  N. 
P.,  76;  S.  C,  cited  1  T.  R.,  602,  608,  Per 
Buller,  J.)  So,  where  a  patent  was  for  a  new 
mode  of  making  verdigris,  and  the  specification 
omitted  an  ingredient  {<iqua  fortin),  which, 
though  not  necessary  to  the  composition  for 
which  the  patent  was  claimed,  was  a  more  ex- 
peditious and  beneficial  mode  of  producing  the 
^me  effects,  and  was,  as  such,  used  by  the 
patentee.  Lord  Ch.  J.  Gibbs  held  the  patent 
void.  (  Wfjod  V.  Zirnmer,  1  Holts  N.  P.R.,  58.) 
So.  if  the  specification  direct  an  ingredient  to 
be  ufled  which  will  not  answer  the  purpose,  or 
is  never  used  by  the  pivtentee,  the  patent  is  void. 
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(Turner  v.  Winter,  1  T.  R.,  602.)  So,  if  the 
patentee  says,  in  his  specification,  he  can  pro- 
duce three  things  by  one  process,.andile  fails  in 
any  one,  the  patent  is  void.  (Turner  v.  Winter, 
1  T.  R.,  602.)  So,  if  the  specification  direct 
the  same  thing  to  be  produced  several  ways,  or 
by  several  different  ingredients,  and  any  of 
them  fail,  the  patent  is  void.  (Turner  v.  Win- 
ter, 1  T.  R.,  602.)  In  the  fourth  place,  if  the 
invention  be  of  an  improvement  only,  it  is  in- 
dispensable that  the  patent  should  not  be  more 
broad  than  the  invention,  and  the  specification 
should  be  drawn  up  in  terms  which  do  not  in- 
clude anything  but  the  iniprovement.  (Bovl- 
Urn  V.  BuU,  2  II.  Bl.,  468;  Bull.  N.  P..  76;  Bo^ 
viU  V.  Moore,  2  Marsh.  R.,  211.)  And  in  the 
specification  for  such  improvement  it  is  essen- 
tial to  point  out  precisely  what  is  new  and  what 
is  old ;  and  it  is  not  sufficient  to  give  a  general 
description  of  the  construction  of  the  instru- 
ment, without  such  distinction,  although  a  plate 
be  annexed  containing  detached  and  separate 
representations  of  the  parts  in  which  the  im- 
provement consists.  Therefore^  where  a  patent 
was  **  for  certain  improvements  in  the  making 
of  umbrellas  and  parasols,"  and  the  specifica- 
tion contained  a  minute  description  of  the  con- 
struction of  them,  partly  including  the  usual 
mode  of  stitching  the  silk,  and  also  certain  im- 
provements in  the  insertion  of  the  stretches, 
i&c. .  and  throughout  the  whole  specification  no 
distinction  was  made  between  what  was  new  and 
what  was  old.  Lord  Ellenborough  *said,  [*22 
"the  patentee  ought,  in  his  specification,  to  in- 
form the  person  who  consults  it  what  is  new 
and  what  is  old.  He  should  say,  my  improve- 
ment consist.s  in  this :  describing  it  by  words  if 
he  can,  or,  if  not,  by  reference  to  figures.  But 
here  the  improvement  is  neither  described  in 
words  nor  figures,  and  it  would  not  be  in  the 
wit  of  man.  unless  he  were  previously  acquaint- 
ed with  the  construction  of  the  instrument,  to 
say  what  was  new  and  what  was  old.  A  per- 
son ought  to  be  warned  by  the  specification 
against  the  use  of  a  particular  invention." 
(.WFarUine  v.  Price,  1  Starkie's  N.  P.  R.,  199.) 
And  it  may  be  added,  also,  that  the  public  have 
a  right  to  purchase  the  improvement  by  itself, 
and  not  to  be  encumbered  with  other  things, 
where  the  improvement  is  of  an  old  machine. 
But  where  the  patentee  obtained  a  patent  for  a 
new  machine,  and  afterwards  another  patent 
for  improvements  in  the  said  machine,  in  w^hich 
the  grant  of  the  former  was  recited,  it  was  held, 
tiiat  a  specification,  containing  a  full  description 
of  the  whole  machine  so  improved,  but  not  dis- 
tinguishing the  new  improved  parts,  or  refer- 
ring to  the  former  specification,  otherwise  than 
as  the  second  recited  the  first,  was  sufficient. 
Lord  Ellenborough,  on  that  occasion,  said,  "it 
may  not  be  neccvssary,  indeed,  in  stating  a  speci- 
fic^ition  of  a  patent  for  an  improvement,  to  state 
precisely  all  the  former  known  parts  of  the  ma- 
chine, and  then  to  apply  to  those  the  improve- 
ment ;  but  on  many  occasions  it  may  be  suffi- 
cient to  refer  generally  to  them.  As  in  the  in- 
stance of  a  common  watch,  it  may  be  sufficient 
for  the  patentee  to  say,  'take  a  common  watch, 
and  add  or  alter  such  and  such  parts,'  describ- 
ing them.'  (Ilarmar  y.  Playne,  11  East,  101; 
S.  C,  14  Ves.,  130.)  The  case,  also,  of  Bovai 
V.  Moore,  already  cited  (2  Marsh.  R.,  211),  af- 
fords very  important  instruction  on  this  point. 
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In  the  fifth  place,  if  a  patentee  in  his  specifica- 
tion sum  \m  the  principle  in  which  his  invention 
consists,  iPbhis'principle  be  not  new,  the  patent 
cannot  be  supported,  although  it  appear  that 
the  application  of  the  principle,  as  described  in 
the  specification,  be  new;  for  the  patentee,  by 
such  summing  up,  confines  himself  to  the 
benefit  only  or  the  principle  so  stated.  (Bex 
V.  Outler,  1  Starkie's  N.  P.  R.,  864.)  15. 
If  a  patent  is  void,  the  patentee  cannot  en- 
23*]  force  performance  of  a  *covenant  for 
the  otwervance  of  the  exclusive  right,  en- 
tered into  by  the  covenantor,  in  contemplation 
of  the  patent  beinggood.  (Hayne  v.  Maltby,  8 
T.  R.,  488.)  16.  The  right  of  a  patentee  is  as- 
signable at  law ;  and  upon  such  an  assignment 
the  assignee  has  the  exclusive  right  to  maintain 
an  action  for  any  infringement  of  the  patent, 
(8ee5ou/to»  V.  ^iiU,  2  H.  Bl.,  463.)  17.  Where 
the  patentee  has  assigned  his  patent,  in  an  ac- 
tion by  the  assignee  against  the  patentee,  for  an 
infringement  of  the  patent,  the  latter  will  not 
be  permitted  to  aver  against  his  deed  that  the 
invention  is  not  new.  [Oldham  v.  Langmmd, 
cited  3  T.  R.,  489.)  18.  Where  the  patent  is 
void,  from  any  of  the  causes  before  stated,  the 
party  sued  for  an  infringement  may,  under  the 
general  issue,  avail  himself  of  any  such  matter 
in  his  defense.  19.  Or  the  patent  itself  may  be 
repealed  by  a  teire  facias  by  the  king,  upon  the 
ground  of  fraud,  or  false  suggestion.  The  mode 
of  proceeding  on  scire  facias  may  be  seen  in  2 
Saunders's  I&p.,  72;  Williams's  note,  4.  s.  4. 

These  are  the  principal  doctrines  established 
in  the  English  courts,  upon  the  subject  of  pat- 
ents for  new  inventiohs.  In  respect  to  the  ad- 
judications under  the  patent  laws  of  the  United 
States,  it  is  matter  of  regret  that  so  few  of  them 
have  been  published;  but  the  following  are  the 
leading  provisions  of  the  act,  and  the  principles 
which  have  been  recognized  as  applicable* to  it. 
It  may  be  convenient  to  follow  the  order  of  the 
patent  act  itself,  and  to  arrange  the  decisions 
under  the  corresponding  heads,  to  which  they 
properly  belong. 

The  first  patent  act  of  the  United  States  was 
passed  in  the  year  1790  (Act  of  the  10th  of 
April,  1790,  ch.  84),  and  was  repealed  by 
another  act,  passed  in  the  year  1793  (Act  of 
the  21st  of  February,  1793,  ch.  11).  and  this 
last  act,  OS  amended  by  the  act  of  1800  (Act  of 
the  17th  of  April,  1800,  ch.  25),  constitutes  the 
present  general  patent  law  of  the  United  States. 
1.  By  the  first  section  of  the  act  of  1793,  any 
citizen  who  has  invented  any  new  and  useful 
art,  machine,  manufacture,  or  composition  of 
matter,  or  any  new  and  useful  improvements 
therein,  not  known  or  used  before  the  applica- 
tion, may,  on  application  and  petition  to  the 
Secretary  of  State,  obtain  a  patent  for  the  ex- 
clusive right  and  liberty  of  making,  construct- 
24*]  ing,  using,  and  ^vending  to  others  to  be 
used,  the  said  invention  or  discovery,  upon  com- 
plying with  the  regulations  of  the  act ;  and  the 
patent  is  required  to  recite  the  allegations  and 
suggestions  of  the  petition,  and  ^ive  a  short  de- 
scription of  the  invention  or  discovery.  The 
letters  patent,  previous  to  their  being  issued, 
are  to  be  examined  by  the  Attorney-General, 
and  are  by  him  to  be  certified  to  be  conform- 
able to  law,  and  are  then  to  be  recorded  in  the 
ofl9ce  of  the  Secretary  of  State.  The  act  of 
1800,  ch.  25,  B.  1  and  2,  extends  this  provision 
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to  aliens  *who  have  resided  two  years  in  the 
United  States;  and  also  to  the  legal  represents 
tives  and  devisees  of  a  person  entitled  to  a  pat- 
ent, who  dies  before  it  is  obtained.  The  orijr- 
inal  inventor  of  a  machine,  who  has  reduced  his 
invention  first  into  practice,  is  entitled  to  a 
priority  of  the  patent-ri^ht;  and  a  subsequent 
mventor,  although  an  onginal  inventor,  cannot 
sustain  his  claim,  although  he  has  obtained  t lie- 
first  patent;  for  qui  prior  est  in  tempore,  potior 
est  in  jure.  ( Wbdlcock  v.  Parker,  1  G^lis.  R.. 
438;  OdiomcY.  FinArfey.  2Gallis.  R.,  51.)  And., 
therefore,  every  subsequent  patentee,  altliough 
an  original  inventor,  .may  be  defeated  of  his 
patent-right,  upon  proof  of  such  prior  invention 
put  into  actual  use.  Bedford  v.  Hunt,  1  Ma 
son's  R. ;  for  then  the  invention  cannot  be  con- 
sidered as  new.  If  an  inventor  make  a  gift  of 
his  invention  to  the  public,  and  suffer  it  to  pro 
into  general  use,  he  cannot  afterwards  resume 
the  invention,  and  claim  an  exclusive  right  un- 
der a  patent.  ( WhiUemore  v.  Outter,  1  Gallis. 
R.,  478.)  By  useful  invention,  in  the  patent  art. 
is  meant  an  invention  which  may  be  applied  tr> 
a  beneficial  use  in  society,  in  contradistinction 
to  an  invention  injurious  to  the  morals,  health, 
or  good  order  of  society,  or  frivolous  and  insiir 
nificant.  {Bedford  v.  Hunt,  1  Mason's  R;  Ijotr- 
ell  V.  LeiPis,  1  Mason's  R. )  It  is  not  necessary 
to  establish  that  it  is  in  all  cases  superior  to  thV 
modes  now  in  use  for  the  same  purpose.    {Pjid.\ 

2.  By  the  second  section,  any  person  who  shall 
have  invented  an  improvement,  shall  not  be  at 
libertjr  lo  use  the  orierinal  discovery,  nor  shall 
the  original  inventor  be  at  liberty  to  use  theim 
provement.  And  the  simply  changing  the  form 
or  the  proportions  of  any  machine,  or  composi 
tion  01  matter,  in  any  degree,  shall  not  be 
•deemed  a  discovery.  (See  Odiome  v.  [*25 
Winkky,  2  Gallis.  R.,  51.)  If  the  inventor  of 
an  improvement  obtain  a  patent  f(^  the  whole 
machine,  the  patent,  beinsi:  more  extensive  than 
the  invention,  is  void.  (Woodcock  v.  Parker,  1 
Gallis.  R.,  439;  Whittcmore  v.  Cutter,  1  Gallis. 
R.,478;  Odiome  v.  Winktey.  2  Galli.s.  R.  51.) 

3.  By  the  third  section,  every  inventor,  before 
he  can  obtain  a  patent,  is  required  to  swear  that 
he  is  the  true  inventor  or  discoverer  of  the  art. 
machine,  or  improvement,  for  which  he  soliciii^ 
a  patent,  and  to  deliver  a  written  description  of 
bis  invention,  and  of  the  manner  of  usinc,  or 
process  of  compounding  it.  in  such  full,  clear, 
and  exact  terms,  as  to  distinguish  the  same 
from  all  other  things  before  known,  and  to  en- 
able anj  person  skilled  in  the  art  or  science  of 
which  It  is  a  branch,  or  with  which  it  is  most 
nearly  connected,  to  make,  compound,  and  itse 
the  same.  And  in  the  case  of  any  machine,  he 
shall  fully  explain  the  principle,  and  the  several 
modes  in  which  he  has  contemplated  the  appli- 
cation of  that  principle,  or  character,  by  which 
it  may  be  distinguished  from  other  inventions: 
and  he  is  to  accompany  tlie  whole  with  dran 
ings  and  written  references,  where  the  nature 
of  the  case  admits  of  drawings;  or  with  speci- 
mens of  the  ingredients,  and  of  the  composition 
of  matter,  sufllcient  in  quantity  for  the  purp<i«- 
of  experiment,  where  the  invention  is  a  com- 
pa<9ition  of  matter;  which  description,  signed 
by  himself,  and  attested  by  two  witnesses, "w  to 
be  filed  in  the  office  of  state;  and  the  inventor 
is  moreover  to  deliver  a  model  of  his  machine, 
if  the  Secretary  shall  deem  it  necessary.    The 
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patentee  must  describe,  in  his  specification, 
with  reasonable  certainty,  in  what  his  invention 
consists ;  otherwise  it  will  be  void  for  ambiguity. 
If  it  be  for  an  improvement  in  an  existing  ma- 
chine, he  must,  in  his  specification,  distinguish 
the  new  from  the  old,  and  confine  his  patent  to 
such  parts  only  as  are  new;  for  if  both  are 
mixed  up  together,  and  a  patent  is  taken  for 
the  whole,  it  is  void.  {LotoeU  v.  Levois,  1  Ma- 
son's R)  The  taking  of  the  oath  is  directory  to 
the  pMutyf  but  if,  by  mistake,  the  oath  is  not 
9  taken  before  the  issuing  of  the  patent,  the  pat- 
ent is  not  thereby  rendered  void.  ( WTvUtemore 
.V.  Cutter,  1  Gallis,  R.,429.)  4.  By  the  fourth 
section,  patentees  may  assign  their  rights,  and, 
upon  the  assignment  being  recorded  intheofllce 
20*]  of  *8tate,  the  assignee  shall  stand  in  the 
place  of  the  orij|;inal  inventor,  both  as  to  right 
and  responsibility,  and  so  the  assignees  of  as- 
signees in  any  dcCTee.  Where  the  patentee 
has  assigned  an  undivided  moiety  of  his  patent- 
right*  the  action  for  an  infringement  of  the 
right  should  be  in  the  joint  names  of  the  pat- 
entee and  the  assignee.    ( WhUtemore  v.  Cutter, 

1  Gallis.  R ,  420.)  But  an  assi^ee  of  the  patent- 
right,  by  an  assignment  excepting  certain  places, 
is  not  an  assignee  entitled  to  sue  within  the  act. 
{Tyler  \,  2V^6 Cranch,824.)  5.  The  third  sec- 
tion of  the  act  of  1800  (which  is  a  substitute  for 
the  fifth  section  of  the  act  of  1793)  declares, 
that  any  person  who,  without  the  written  con- 
sent of  the  patentee,  &c.,  shall  "  make,  devise, 
use,  or  sell "  (the  words  of  the  fifth  section  of 
the  act  of  1798  were,  "  make,  devise,  and  use, 
or  sell ")  the  thing  patented,  shall  forfeit  three 
times  the  actual  oamages  sustained  by  the  pat- 
entee, &c.,  to  be  recovered  by  an  action  on  the 
case,  in  the  Circuit  Court  of  the.  United  States, 
having  jurisdiction  thereof.  Upon  this  section 
it  has  been  held  that  the  making  of  a  patented 
machine,  fit  for  use,  and  with  a  design  to  use 
it  for  profit,  in  violation  of  the  patent-right,  is, 
of  itself,  a  breach  of  this  section,  for  which  an 
action  Ues;  but  where  the  making  only,  with- 
out a  user,  is  proved,  nominal  damages  only 
are  to  be  given  for  the  plaintiff.  ( WniUemore 
V.  Cutter,  1  GalUs.  R,  429,  478.)  If  a  user  is 
proved,  the  measure  of  damages  is  the  value  of 
the  use  during  the  time  of  the  user.  {Ibid.)  But 
the  act  gives  the  plaintiff  a  ri^ht  to  his  actual 
damages  only,  and  not  to  a  vindictive  recom- 
pense, as  in  "Other  cases  of  tort.  (IMd.)  And 
neither  the  price  of,  nor  the  expense  of  making, 
a  patented  machine,  is  a  proper  measure  of 
dama^  in  such  case.  (Ibid.)  The  sale  of  the 
materials  of  a  patented  machine  by  a  sheriff, 
upon  an  execution  against  the  owners,  is  not  a 
sale  which  subjects  the  sheriff  to  an  action  un- 
der the  third  section  of  the  act  of  1800.  {Sawin 
V.  Chiild,  1  Qallis.  R,  485.)  In  an  action  on 
this  section,  the  jury  are  to  find  the  single  dam- 
ages, and  the  court  are  to  treble  them.  {WhUte- 
morey.  Cutter,  1  Gallis.  R,  479.)  6.  The  sixth 
section  aflthorizes  the  defendant  to  plead  the 
general  issue,  and  give  this  act,  and  any  special 
matter,  in  evidence,  of  which  notice  in  writing 

2  7*1  may  have  been  eiven  to  the  plaintiff  ♦thirty 
days  oef ore  trial,  tending  to  prove,  (1)  that  the 
specification  does  not  contain  the  whole  truth 
relative  to  the  discovery,  or  that  it  contains 
more  than  is  necessaiy  to  produce  the  described 
effect,  which  concealment,  or  addition,  shall 
fully  appear  to  have  been  made  for  the  pur- 
Wheat.  8. 


pose  of  deceiving  the  public ;  (2)  or  tha^  the  pat- 
ented thing  was  not  originally  discovered  by 
the  patentee,  but  had  been  in  use,  or  had  been 
described  in  some  public  work,  anterior  to  the 
supposed  discovery  of  the  patentee;  (3)  or  that 
he  had  surreptitiously  obtained  a  patent  for  the 
discovery  of  another  person;  in  either  of  which 
cases  judgment  shall  be  rendered  for  the  de- 
fendant, with  costs,  and  the  patent  shall  be  de- 
clared void.  Besides  the  points  decided  in  the 
principal  case  in  the  text  (Evans  v.  Eaton),  the 
following  are  deserving  oi  notice.  It  is  clear 
that  this  section  does  not  include  all  the  mat- 
ters of  defense  which  the  defendant  may  be 
legally  entitled  to  make;  as  for  instance,  it 
does  not  include  the  case  of  the  non-existence 
of  the  fact  of  infringement  in  anv  shape;  the 
case  of  an  assignment  from  the  plaintiff,  or  a 
written  license,  or  purchase  from  the  plaintiff; 
or  that  the  patentee  is  an  alien  not  entitled  to  a 
patent;  which  are  clearly  bars  to  the  action, 
upon  the  verjr  terms  of  the  act,  as  well  as  the 
general  principles  of  law.  ( Whittemore  v.  Cutter, 
1  Gallis.  R,  429,  435.)  8o.  if  the  specification 
do  not  describe  the  invention  in  clear  and  exact 
terms,  so  as  to  distinguish  it  from  other  inven- 
tions, but  be  so  ambiguous  and  obscure  that  it 
cannot  be  with  reasonable  certainty  ascertained 
for  what  the  patent  is  taken,  or  what  it  includes, 
the  patent  is  void  for  ambiguity ;  and  the  fact 
may  be  shown  in  his  defense  by  the  defendant. 
(Lowell  V.  Lewie,  1  Mason's  R)  But  if  the  in- 
vention is  definitely  described  in  the  patent  and 
specification,  so  as  to  distinguish  it  from  other 
inventions  before  known/  the  patent  is  good, 
although  it  does  not  describe  the  invention  in 
such  full,  clear,  and  exact  terms,  that  a  person 
skilled  in  the  art,  or  science,  of  which  it  is  a 
branch,  could  construct  or  make  the  thing;  im- 
less  such  defective  description  or  concealment 
was  with  intent  to  deceive  the  public.  ( Whitte- 
morey.  Cutter,  1  Gallis.  R.,  429;  Lowdly.  Lewie, 
1  Mason's  R.)  In  order  to  defeat  a  patent,  it  is 
not  necessary  to  prove  that  the  invention  has 
previously  been  in  general  use,  *and  gen-  [♦28 
erally  known  to  the  public.  It  is  sufiicient,  if 
it  has  been  previously  known  to,  and  put  in 
use  by.  other  persons,  however  limited  in  ex- 
tent the  use  or  the  knowledge  of  the  invention 
may  have  been.  (Be^ord  v.  Hunt,  1  Mason's 
R.)  7.  The  seventh  section  applies  only  to  the 
cases  of  patents,  under  state  authority,  before 
the  constitution  of  the  United  States.  8.  The 
eighth  section  applied  onlv  to  applications  then 
pending  for  patents,  under  the  patent  act  of 
1790.  9.  The  ninth  section  directs  that,  in  case 
of  interfering  applications  for  a  patent  for  the 
same  invention,  the  same  may  be  referred  to  ar- 
bitrators, chosen  by  the  applicants  and  the  Sec- 
retary of  State,  whose  award  shall  be  final,  *'as 
far  as  respects  the  granting  of  the  patent; "  and 
if  either  of  the  applicants  refuse  to  choose  an 
arbitrator,  the  patent  shall  issue  to  the  opposite 
party.  It  has  been  held,  that  such  an  award  is 
not  conclusive  in  any  other  respect  than  as  to 
the  mere  issuing  of  the  patent;  and  that  it  de- 
cides nothing  as  to  the  right  of  invention,  or 
other  claims  of  either  party,  but  that  either 
party  may  contest,  in  a  suit  at  law,  the 
validity  of  the  patent.  (Stearns  v.  Barrett, 
1  Mason's  R.)  10.  The  tenth  section  pro- 
vides that,  upon  oath  or  aflSrmation  being 
made  before  the  district  judge  of  the  district 
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where  the,  patentee,  his  executors,  &c.,  reside, 
that  any  patent  was  obtained  *  *  surreptitiously, 
or  upon  false  suggestion"  (the  words  of  the 
act  of  1790  are  "surreptitiously  by  or  upon 
false  suggestion''),  the  district  judj^  may,  if 
the  matter  appear  sufficient,  at  any  time  within 
three  years  after  the  issuing  of  the  patent,  grant 
a  rule  that  the  patentee  show  cause  why  pro- 
cess should  not  issue  against  him,  to  repeal  the 
patent ;  and  if  sufficient  cause  be  not  shown, 
the  rule  shall  be  made  absolute,  and  the  judge 
shall  order  process  to  be  issued  against  such  pat- 
entee, &c.,  with  costs  of  suit.  And  if^no  suffi- 
cient cause  shall  be  shown  to  the  contrary,  or 
if  it  shall  appear  that  the  patentee  was  not  the 
true  inventor  or  discoverer,  judgment  shall  be 
rendered  by  the  court  for  the  repeal  of  the  pat- 
ent; and  if  the  plaintiff  fails  in  his  complaint, 
the  defendant  shall  recover  costs.  It  has  been 
held,  that  the  proceedings  under  the  rule  to 
show  cause  are  summary;  and  that  when  it  is 
made  absolute,  it  is  not,  that  the  patent  be  re- 
pealed, but  only  that  process  issue  to  try  the 
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validit)[  of  the  patent,  on  *the  suggestions  [*29 
stated  in  the  complaint.  That  this  process  h 
in  the  nature  of  a  scire  facias  at  the  common 
law,  to  repeal  patents,  and  the  issues  of  fact, 
if  any,  are  to  be  tried,  not  by  the  court,  but  bv 
a  jury ;  that  the  judgment  upon  this  process  is 
in  the  nature  of  a  judgment  on  a  scire  f ados  at 
common  law,  upon  which  a  writ  of  error  lies, 
as  in  other  cases,  to  the  Circuit  Court,  where 
there  is  matter  of  error  apparent  on  the  rec- 
ord, by  bill  of  exceptions,  or  otherwiA  That 
the  patent  itself  is  slight,  but  prima  facie  evi- 
dence, in  favor  of  the  patentee,  that  it  is  his 
invention;  that  if  it  appear  that  he  is  but  a 
joint  inventor,  and  he  takes  out  the  patent  as 
his  sole  invention,  it  is  an  obtaining  of  the  pat- 
ent upon  false  suggestion  withm  the  act. 
(Steams  v.  Barrett,  1  Mason's  R.)  11.  The  re- 
maining sections  of  the  act  (11  and  12)  contain 
no  matter  of  any  general  importance;  the 
eleventh  being  directory  only  as  to  the  fees  of 
office,  and  the  twelfth  being  a  repealing  clause 
of  the  act  of  1790. 
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[chancery.] 

THE  TRUSTEES    OF   THE  PHILADEL- 
PHIA BAPTIST  ASSOCIATION  et  al. 

V, 

HARTS  EXECUTORS. 

In  the  year  1790,  S.  H.,  a  citizen  of  Virginiat  made 
his  last  will,  containing  the  following  bequeet: 
'*  Item,  what  shall  remiun  of  my  military  certiQ- 
cates  at  the  time  of  my  decease,  both  principal  and 
interest,  I  give  and  bequeath  to  the  Baptist  Asso- 
ciation, that  for  ordinary  meets  at  Philadelphia 
BQnually,  which  I  allow  to  be  a  perpetual  fund  for 
the  education  of  youths  of  the  liaptist  denomina^ 
tion,  who  shall  appear  promising  for  the  ministry, 
always  giving  a  preference  to  the  descendants  of  my 
father's  family.'^  In  1792  the  legislature  of  Virginia 
passed  an  act  repealing  all  English  statutes.  In  1795 
the  testator  died.  The  Baptist  Association  in  ques- 
tion had  existed  as  a  regularly  organized  body  for 
many  years  before  the  date  of  his  will ;  and  in  1797 
was  incorporated  by  the  legislature  of  Pennsyl- 
vania, by  the  name  of  *'  The  Trustees  of  the  Phila- 
delphia Baptist  Association." 

Held, that  the  Association,  not  being  incorporated 
at  the  testator's  decease,  could  not  take  this  trust 
as  a  society. 

3*1  *That  the  bequest  could  not  be  taken  by  the 
individuals  who  composed  the  association  at  the 
death  of  the  testator. 

That  there  were  no  persons  to  whom  this  legacy, 
were  it  not  a  charitv,  could  be  decreed. 

And  that  it  coulci  not  be  sustained  in  this  court, 
as  a  charity. 

Charitable  bequests,  where  no  legal  Interest  Is 


vested,  and  which  are  too  vague  to  be  claimed  by 
those  for  whom  the  beneficial  interest  was  intend- 
ed, cannot  be  established  by  a  court  of  equity, 
either  exercising  its  ordinary  Jurisdiction,  or  en- 
forcing the  prerogative  of  the  king  as  parens 
patritBt  independent  of  the  statute  43  Eliz. 

If,  in  England,  the  prerogative  of  the  king,  as 
parens  pa(r(cr,  would,  independent  of  the  statute  of 
Elizabeth,  extend  to  charitable  bequests  of  this 
description.  Quwre^  How  far  this pnnaiple  would 
govern  in  the  courts  of  the  United  States. 

Held,  that  it  was  unnecessary  to  enter  into  this 
inquiry,  because  it  could  only  arise  where  the  At- 
torney-General is  made  a  party. 

IN  the  year  1790,  Silas  Hart,  a  citizen  and 
resident  of  Virginia,  made  his  last  will 
in  writing,  which  contains  the  following  be- 
quest :  ' '  Item,  what  shall  remain  of  my  military 
certilicates  at  the  time  of  my  decease,  both 
principal  and  interest,  I  give  and  bequeath  to 
the  Baptist  Association  that  for  ordinary  meets 
at  Philadelphia  annually,  which  I  allow  to  be 
a  perpetual  fund  for  the  education  of  vouthsof 
the  Baptist  denomination,  who  shall  appear 
promising  for  the  ministry,  always  givmg  a 
preference  to  the  decendants  of  mv  father's 
family.  In  1792  the  legislature  of  Virginia 
passed  an  act,  repealing  all  English  statutes, 
including  that  of  the  43  Eliz. ,  c.  4.  In  the  year 
1795  the  testator  died.  The  Baptist  Association, 
which  met  annually  at  Philadelphia,  had 
existed  as  a  regularly  organized  body  for  many 


NoTA.— Marshall,  Ch.  J.,  who  delivered  the  opinion 
of  the  court  in  the  above  case,  and  Justice  Storv, 
who  wrote  out  his  own  opinion  and  afterwards 
published  it  in  the  appendix  to  3  Pet.  Kep.,  p.  497, 
were  both,  at  that  time,  of  the  opinion  that  it  (the 
power  of  the  Chancerv  Court  of  England  in  rela- 
tion to  charities)  was  derived  from  the  statutes  43d 
Elizabeth.  But  in  Vidal  v.  Qirard's  executors  0i 
How.  127),  Justice  Story  changed  his  opinion, 
chiefly  upon  the  authority  of  cases  found  in  the  old 
English  records.    Fontain  v.  Ravcnal,  17  How.  894. 

It  was  intimated  in  the  above  case  (Phil.  Bapt. 
Aas'n  V.  Hart),  by  Chief  Justice  Marshall,  that 
charitable  bequests,  where  no  legal  interest  is 
\  e^t^d,  and  which  are  too  vague  to  be  claimed  by 
those  for  whom  the  benefldal  interest  was  Intended, 
cannot  be  established  by  a  court  of  equity,  enforc- 
ing the  prerogative  of  the  king,  asparena patrkB^ 
indepenaently  of  the  statute  or  43  Klizabeth.  But 
this  doctrine  was  denied  by  Chancellor  Walworth 
(Potter  V.  Chapin,  6  Paige,  649),  and  was  shown  by 
the  Supremo  Court  of  the  United  States  to  be 
wrong  in  a  subsequent  case.  (Vidal  v.  Oirard's 
executors,  2  How.  196.)  It  has  been  conclusively 
proved  that  the  Court  of  Chancery  exercised  Juris- 
diction over  charities  anterior  to  the  statute  of 
Elizabeth,  and  upon  the  common  law.  ! 

Wttlard's  Bq.  Jur.  570. 671,  citing  Vidal  v.  Girard's  < 
Ex'rs,  2HOW.196;  Wimams  v.  Williams.  MS.,  N.  Y.  1 
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Court  of  Appeals,  per  Denio ;  Porter's  case,  1  Co. 
28;  McCartee  v.  The  Orphan  Asylum,  9  Cow.  437, 
476,  per  Jones,  Ch.;  Executors  of  Burr  v.  Smith.  7 
Vt.  241;  Story's  Bq. sec.  1136 e(.MQ.:  Kinskern  v.  The 
Lutheran  Churches,  1  Saund.  Ch.K.  (N.  Y.)  562, where 
most  of  the  cases  are  collected.  See  also  2  Kent's 
Com.  28(^-288,  marg.  p. 

Subsequent  Incorporation  will  confer  on  the  as- 
sociation the  capacity  of  taking  and  managing  the 
fund.   Inglis  v.  Bailors  Sung  Harbor,  3  Pet.  9, 113. 

In  New  York  it  is  provided  by  statute  that "  no 
devise  to  a  corporation  shall  be  valid,  unless  such 
corporation  be  expressly  authorized,  by  its  charter, 
or  by  statute,  to  take  by  devise."  2  R.8.  (N.  Y.)  67,  s.3. 

See  also  Wright  v.  Meth.  Epis.  Ch.,  1  Holf.  Cli.  K. 
225;  Jackson  v.  Hammond,  2  Calnes's  Cas.  337. 

An  act  enabling  a  corporation  to  take  by  devise, 
cannot  have  a  retroactive  effect,  to  make  valid  a 
devise  by  a  testator  who  died  before  the  act  was  in 
force.    Bonard's  will,  16,  Abb.  Pr.  N.  S.  129. 

The  common  law  right  of  taking  personal  prop- 
erty by  bequ^t  was,  it  seems,  always  enjoyed  by 
corporations  as  well  as  individuals.  2  Atk.  37 ;  Phil- 
lips Academy  v.  King,  12  Mass.  546.  In  re  Howe,  1 
Paige,  214 ;  Angell  ft  Ames,  Corp.  (3d  ed.)  137 :  Burr 
V.  Smith,  7  Vermont,  241 ;  Burbank  v.  Whitney.  24 
Pick.  151 ;  Gibson  v.  McCall,  1  Richardson,  174 ; 
Washburn  v.  Sewall,9  Met.  280;  Griffin  v.  Graham, 
1  Hawks,  96 ;  Gass  v.  Wilhite,  2  Dana,  170. 
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years  before  the  date  of  thlBwill,  and  was  com- 
posed of  the  clergy  of  several  Baptist  churches 
of  different  states,  and  of  an  annual  deputation 
3*]  of  laymen  from  *the  same  churches.  It 
was  not  incorporated  until  the  year  1797,  when 
it  received  a  charter  from  the  legislature  of 
Pennsylvania,  incorporating  it  by  me  name  of 
"  The  Trustees  of  the  Philadelphia  Baptist  As- 
sociation." The  executors  having  refused  to 
pay  the  legacy,  this  suit  was  instituted  in  the 
Circuit  Court  for  the  District  of  Virginia,  by 
the  corporation,  and  by  those  individuals  who 
were  members  of  the  association  at  the  death  of 
the  testator.  On  the  trial  of  the  cause,  the 
judges  of  that  court  were  divided  in  opinion  on 
the  question,  whether  the  plaintiffs  were  capable 
of  taking  under  this  will.  Which  point  was, 
therefore,  certified  to  this  ccurt. 

The  Attorney- Genei'cU,  for  the  plaintiffs, 
argued,  that  the  peculiar  law  of  charitable  be- 
quests did  not  originate  in  the  statute  of  the 
4dd  Eliz.,  which  was  repealed  in  Virginia  be- 
fore the  death  of  the  testator.  If  lands  had 
been  conveyed  in  trust,  previous  to  the  statute, 
for  such  purposes  as  are  expressed  in  this  will, 
the  devise  would  have  been  held  good  at  law ; 
and,  consequently,  the  Court  of  Chancery 
would  have  enforced  the  trust,  in  virtue  of  its 
general  equity  powers,  independent  of  that 
statute.  The 'statute  does  not  profess  to  give 
any  validity  to  devises,  or  legacies,  of  any  de- 
scription, not  before  valid ;  but  only  furnishes  a 
new  and  more  convenient  mode  for  discovering 
and  enforcing  them;  but  the  case  before  the 
court  is  such  as  requires  the  interposition  only 
of  the  ordinary  powers  of  a  court  of  equity. 
Devises  equally  vague  and  indefinite,  have  been 
sustained  in  courts  of  common  law,  before  the 
4*]  statute  of  Elizabeth,  *and  would,  afortwri, 
have  been  supported  in  courts  of  equity.  *  And 
the  Court  of  Chancery,  exercising  the  prerog- 
ative of  the  king  as  parens  patrim,  has  been 
constantly  in  the  habit  of  establishing  chari- 
table bequests  of  this  nature.  '*In  like  man- 
ner," says  Lord  Chancellor  Macclesfield,  *'in 
the  CAse  of  charity,  the  king,  pro  bono  publico, 
has  an  original  right  to  superintend  the  care 
thereof,  so  that,  abstracted  from  the  statute  of 
Eliz.,  relating  to  charitable  uses,  and  antecedent 
to  it,  as  well  as  since,  it  has  been  every  day's 
practice  to  file  informations  in  chancery,  in  the 
Attornry-Generars  name,  for  the  establishment 
of  charities."*  So  also,  Lord  Keeper  Henlj 
says,  "and  I  take  the  uniform  rule  of  this 
court,  before,  at  and  after  the  statute  of  Eliza- 
beth, to  have  been,  that  where  the  uses  are 
charitable,  and  the  person  has  in  himself  full 
power  to  convey,  the  court  will  aid  a  defective 
conveyance  to  such  uses.  Thus,  though  devises 
to  corporations  were  void  under  statute  Hen. 
VIII. , yet  they  were  always  considered  as  good  in 
equity,  if  given  to  charitable  uses."*  The 
powers  of  the  Court  of  Chancery  over  these 


subiects,  are  derived  from,  and  exercised  ac- 
cording to  the  civil  law.*  Lord  Thurlow  says, 
*  'the  cases  have  proceeded  upon  notions  adopie(l 
from  the  Roman  and  civil  law,  which  are  very 
favorable  to  charities,  that  legacies  given  \o 
public  uses,  not  ascertained,  shall  be  applied  to 
some  *proper  object."*  By  that  law,  be-  [*5 
quests  tor  charitable  purposes,  ad  pias  uso9,  are 
not  void  for  uncertainty.*  But,  even  suppos- 
ing all  the  powers  of  the  English  Court  of 
Chancery  over  charities  to  have  been  originallT 
derived  from  the  statute  of  Elizabeth,  still  it 
does  not  follow  that  the  courts  of  the  United 
States  have  not  all  the  powers  which  the 
English  courts  of  equity  possessed,  when  this 
country  was  separated  from  the  British  empire. 
The  chancery  system  originated  in  varioiis 
sources;  in  the  peculiar  jurisprudence  of  the 
court,  which  may  be  denominated  its  common 
law;  in  statutes;  and  in  the  authority  of  the 
Chancellor,  as  keeper  of  the  king's  conscience. 
It  is  difficult  to  find  any  chancery  decisions 
wholly  purified  from  the  influence  of  statutory 
provisions.  The  grant  of  equity  powers  in  the 
constitution,  to  the  national  juaiciaiy,  extends 
'*  to  all  cases  in  equity."  It  is  fiot  limited  to 
those  ca^es  which  arise  under  the  ordinary 
jurisdiction  of  the  Court  of  Chancery.'  This  is 
not  a  question  of  local  law,  nor  can  the  equity 
jurisdiction  of  the  United  States  courts  depend 
upon  the  enactment  or  repeal  of  local  statutes. 
This  court  has  already  determined  that  the 
remedies  in  the  court  of  the  United  States,  in 
equity,  are  to  be,  not  according  to  the  practice 
of  state  courts,  but  according  to  the  principles 
of  equity  as  known  and  practiced  in  that  coun- 
try from  which  we  derive  a  knowledge  of  those 
principles.  In  England,  this  bequest  would, 
unquestionably,  be  sustained.  The  association, 
which  was  *the  object  of  the  testator's  [*6 
bounty,  thoueh  unincorporated  at  the  time,  wa^ 
certainly  as  definite  a  body  as  the  "  sixty  pious 
ejected  ministers,"  in  one  case,*  or  *•  the  char- 
itable collections  for  poor  dissenting  ministers 
living  in  any  county  in  England,"  in  another.* 
Nor  was  it  necessary  that  they  should  be  incor- 
porated in  order  to  take.  A  devise  by  an  im- 
propriator, directly  *'to  one  who  served  the 
cure,  and  all  who  should  serve  it  after  him." 
&c.,  has  been  carried  into  effect.**  So,  if  the 
devise  be  to  a  charitable  use,  though  the  object 
be  not  in  esse,  and  though  it  depend  on  the  will 
of  the  crown,  whether  it  shall  ever  be  called 
into  existence,  equity  will  establish  it." 

Mr.  Leigh,  contra,  contended,  that  the  associa- 
could  not  take  the  bequest,  neither  in  their  in- 
dividual nor  in  their  collective  capacity.  Not 
as  individuals;  because  the  persons  composing 
the  association  continually  fluctuating  and 
were  not  designated,  were  not  indeed 
known,  at  the  time  of  the  bequest.  No  personal 
benefit  was  intended  to  them.  The  testator's  in- 
tent was  to  constitute  the  association,  in  its  col- 


1.— Porter's  case,  1  Co.  Rep.  22,  b ;  Plowd.  522. 

2.— Byre  v.  The   Countess  of  Shaftsbury.  2  P. 
Wms.  119. 

8.— Case  of  Christ's  CoUeere,  Cambrid^,  1  Sir  W. 
Bl.  91. 

4.-3  Bl.  Com.  476;  White  v.  White,  1  Bro.  Cb.  Cas, 
15;  Moffgridge  v.  ThaokweU«  7  Ves.  38. 

5.— White  V.  White,  I  Bro.  Ch.  Cas.  15. 
6.— Swlnb.  part  1,  sec.  16  :  part  7,  sec.  8. 

soo 


I  p.— Campbell  v.  Robinson,  3  Wheat.  212. 

8.— The  Attorney-General  v.  Baxter,  1  Vem.  248; 
Attorney-Oeneral  v.  Hughes,  2  Vem.  105. 

9.— Walker  v.  Childs,  Amb.  524. 

10.— Anon,  2  Vent.  349. 

11.— Lady  Downin^'s  Case,  Amb.  502,  Af  lilT  t. 
Dodd,  2  Atk.  328 :  The  Attorney-General  v.  ORlan- 
der,  3  Bro.  Ch.  Cas.  166 :  The  Attorney-General  v. 
Bowyer,  3  Ves.,  Jun.,  725. 
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lective  capacity,  trustee  of  the  fund  for  this 
cliaritable  purpose;  and  whether  tlie  trust  can 
be  carried  into  effect  or  not,  they  cannot  take 
7*]  individually  *to  their  own  use.*    Nor  can 
they    so    take    in    their    collective    capacity, 
because  not  incoi^ratcd  at  the  time ;  and  the 
subsequent  .incorporation  does  not  help  their 
case.*    Therefore,  this  is  to  be  regarded  as  a 
bequest  to  chaiitable  uses,  without  the  interven- 
tion of  trustees  to  take  tlie  legal  estate  and  ful- 
fill the  uses.  According  to  the  law  of  Virginia, 
which  must  govern  in  this  case,  such  a  trust 
cannot  be  carried  into  effect  by  any  court  in 
any  mode.     Had  such  a  case  occurred  in  Eng- 
land, it  is  admitted  that  the  Court  of  Chancery 
would  carry  the  trust  into  effect  by  supplving 
legal  and  capable  trustees  to  take  and  hola  the 
fund  of  the  objects  of  the  testator's  charity ;  or, 
if  those  objects  were  not  designated  in  the  tes- 
tiitor's  will  with  sufficient  certainty,  would  ex- 
ecute it,  upon  the  doctrine  of  cypres,  for  ob- 
jects eftutdem  genera,  according  to  a  scheme  di- 
gested by  the  master.     But  the  Court  of  Chan- 
cery in  England  exercises  such  powers  solely  in 
virtue  of  the  statute  of  the43dEliz.  AH  ancient 
precedents  of  the  exercise  of  such  powers,  to 
effect  such  charitable  uses,  are  expressly  stated 
to  be  founded  on  that  statute. '    As  all  the  early 
decisions  are  founded  on  the  statute,   so  the 
more  modern  cases  are  founded  on  the  authority 
of  the  ancient;  with  this  only  extension  of  their 
principle,  and  althous^h  the  statute  merely  pro- 
8*]  vides  that  *chantable  donations  shall  be 
applied  to  such  of  the  charitable  uses  therein 
expressed,  for  which  they  were  appointed  by 
the  donors  or  founders,  the  Court  of  Chancery 
has  gone  a  step  farther,   and  held  upon  the 
wiuity  of  the  statute,  that  where  objects  of  char- 
ity are  in  any  way  pointed  out,  however  vague- 
ly and  indefinitely,  the  court  will  apply  the 
fund  to  charitable  uses  of  the  same  kind  with 
those  intended  bv  the  donor,  according  to  a 
scheme  digested  by  the  master.*    All  the  ele- 
mentary writers  and  compilers  concur  in  deduc- 
ing the  jurisdiction  of  the  English  Court  of 
Chancery  over  charitable  bequests  from  the  stat- 
ute of  Eliz. ;  tracing  all  the  powers  of  the  court, 
as  a  court  of  equity,  over  tliis  subject,  to  that 
source;  its  liberality  and  favor  toward  charitable 
donations;  its  practice  of  supplying  all  the  de- 
fects of  conveyances  to  charitable  uses;  of  sub- 
stituting trustees  where  those  named  by   the 
donor  fail  before  the  vesting  of  the  legal  estate ; 
and   of  taking  on  itself  the  execution  of  the 
trust,  where  incapable,  or  no  trustees  are  ap- 
pointed by  the  donors.^    Indeed,  no  donation  is 
considered  in  England  as  a  donation  to  chari- 
table uses,  unless  for  such  uses  as  are  enumerat- 
ed in  the  statute  of  Eliz. ;  or  such  as  are  analo- 
5>*J  ^us.*  The  very  signification  of  *the  words 
efuinty  and  cJuiritaMe   tute  are  derived  from 

1.— Morris  V.  The  Bishop  of  Durham,  0  Ves.  999  ; 
S.  C.  10  Ves.  522. 

S.— 8  Vin.  Abr.  tit.  Devise,  H.  pi.  1 ;  Woodmore 
V.  Woodrotr«,  Amb.  096. 

.1.— The  Attomey-Oeneral  v.  Rye,  2  Vem.  453 ; 
Rivett'8  case.  Moor,  890  ;  Pigott  v.  Penrice,  2  Eq. 
Cas.  Abr.  191,  pi.  6;  The  Attorney-General  v.  Hick- 
man,  lb.  198,  .pi.  14. 

4.— Barlln  v.'The  Attorney-General,  2  Atk.  239  ; 
White  V.  White.  1  Bro.  Ch.  Cas.  12  ;  Motrgridtte  v. 
Thackwell.  3  Bro.  Ch.  Cas.  517  ;  S.  C.  1,  Ves.,  Jun., 
454  :    S.  C.  7  Ves.  86. 

5.— 2  Bl.  Com. 876 ;    2Fonbl.  Eq.213;  Robertson 
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that  statute.  In  the  case  last  cited.  Sir  W. 
Grant  said:  "In  this  court,  the  signification  of 
charity  is  derived  principally  from  the  statute 
of  Elizabeth.  Those  purposes  are  considered 
charitable  which  that  statute  enumerates,  or 
which  by  analogies  are  deemed  within  its  spirit 
and  intendment."'  Lord  Eldon.  in  rehearing 
the  same  case,  confirms  the  doctrine.  "I  say, 
with  the  master  of  the  rolls,  a  case  has  not  yet 
been  decided  in  which  the  court  has  executed 
a  charitable  purpose,  unless  the  will  contains  a 
description  of  that  which  the  law  acknowledges 
to  be  a  charitable  pu^ose,  or  devotes  the  prop- 
erty to  purposes  of  charity  in  general."*  In  a 
previous  case,  Lord  Loughborough  had  said: 
''It  does  not  appear  that  the  court,  before tliat 
period  (the  43d  of  Eliz. ),  had  cognizance  of  in- 
formations for  the  establishment  of  charities. 
Prior  to  the  time  of  Lord  EUesmere,  as  far  as 
tradition  in  times  immediately  following  goes, 
there  were  no  such  informations,  but  tliey  made 
out  the  case  as  well  as  they  could  at  law."*  The 
repeal  of  the  English  statute  of  charitable  uses 
by  the  legislature  of  Virginia,  must  be  consid- 
ered as  almost,  if  not  entirely,  repealing  that 
whole  head  of  equity.  The  effect  of  this  repeal 
may  be  estimated  by  recurring  to  the  history  of 
the  system  of  equitable  jurisprudence.  Every 
part  of  that  system  has  been  built  up  since  the 
43d  year  of  Elizabeth,  and  there  is  not  a  single 
chancery  case,  touching  charitable  bequests, 
prior  to  the  *statute  of  that  year.  The  [*10 
court  is  then  driven  to  ascertain  either  the  com- 
mon law  method  of  effecting  charitable  uses, 
or  the  Jurisdiction  of  the  English  Chancery,  in- 
dependent of  the  statute.  Lord  Loughborough 
says,  that  it  had  no  jurisdiction  whatever,  of 
the  matter  before  the  statute,  and  that  they  made 
out  the  case  as  well  as  they  could  at  law;  and 
he  instances  certain  cases.  ^"  The  jurisdiction  of 
the  Court  of  Chancery  in  England,  abstracted 
from,  and  independent  of,  the  statute  of  the  43d 
Eliz. ,  may  be  inferred  from  the  course  of  the 
court  in  cases  where  the  donors  of  charities, 
failing  to  point  out  any  object  of  charity,  or 
designating  improper,  impolitic,  or  illegal  ob- 
jects, the  statute  gives  the  court  no  authority  to 
direct  the  charity  to  any  definite  purpose.  In 
all  such  cases,  the  dispasition  of  the  funds  be- 
longs to  the  king,  as  parens  patria,  and  is  made 
by  him  under  his  sign  manual.  In  Moggridge  v. 
ThackweU,^^  LordElden,  after  reviewing  all  the 
cases  (acknowledging  that  they  conflicted  with 
each  other,  and  that  his  own  mind  was  perplex- 
ed with  doubts),  came  to  this  general  conclu- 
sion, which  he  deemed  the  most  reconcilable 
to  authorities;  that  when  the  execution  of  the 
trust  for  a  cliarity  is  to  be  by  a  trustee  with 
general,  or  some  objects  pointed  out,  there  the 
court  will  take  upon  itself  the  execution  of  the 
trust;   but  where  there  is  a  general  indefinite 

Wills,  213, 214  ;    1  Bac.,  Abr.  tit.  Ch.  Uses  ;    5  Vin. 
Abr.  same  tit  ;    1  Burns's  Eccl.  Law,  same  tit. 

6.— The  Attorney-General  v.  Hewer,  2  Vem.  387 ; 
Brown  v.  Teale.  7  Ves.  60,  note  c  :  Morrlce  v.  The 
Bishop  of  Durham,  9  Ves.  399,  t*.  C.  10  Ves.  540. 

7.~Morrls  v.  The  Bishop  of  Durham,  9  Ves.  399. 

8.— S.  C.  10  Ves.  MO. 

9.— The  Attorney-General  v.  Bowyer,  3  Ves.,  Jun., 

726. 

10.— Porter's  Case,  1  Co.Kep.  23 ;  Sutton's  Hospital 
Case,  10  Co.  Kop.  1. 
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purpose,  not  fixing  itself  on  any  object,  the 
disposition  is  to  be  made  by  the  king's  sign 
1 1*]  manual.  A  due  attention  to  *the  cases 
there  collected  by  Lord  Eldon,  will  show  that 
the  first  class  of  cases  are  those  over  which  the 
statute  of  the  48d  Eliz.  gives  the  court  a  juris- 
diction, and  which  it  will  consequently  exer- 
cise; and  that  the  second  class  consists  of  those 
which  belong  to  its  jurisdiction,  abstracted  and 
independent  of  the  statute,  and  in  which  the 
disposition  belongs  to  the  king.  ^  So,  if  the  do- 
nation be  to  a  charitable  use,  but  one  w^hich  is 
deemed  unlawful  or  impolitic,  the  disposition 
belongs  to  the  king.*  And  were  it  not  for 
the  statute,  all  charitable  donations  whatever 
would  be  subject  to  the  disposition  of  the  king, 
as  parens  patriae.  It  is  true,  there  are  some 
dicta,  which  at  first  sight  seemed  to  support  a 
different  doctrine.  Such  is  that  of  Lord  Keeper 
Henly,  in  the  case  of  Chrisfs  CoUege.^  But 
this  dictum  is  directly  contradicted  by  Lord 
Loughborough,  in  the  Attorney-General  v.  Bow- 
yer*  Lord  Keeper  Henly  cites  no  authority 
for  this  dictum;  but  Lord  Chief  Justice  Wil- 
mot  having,  in  the  case  of  Downing  College,^ 
said  something  of  the  same  kind,  cites  the 
authority  which,  doubtless.  Lord  Keeper  Henly 
had  in  his  mind;  which  is  what  fell  from  Lord 
Macclesfield  in  Eyre  v.  The  Countess  of  Sfutft*- 
bury.  *' And  in  like  manner,  in  case  of  chanty, 
1 2*]  the  kin^,  pf*o  bono  publico,  has  an  ^original 
right  to  supenntend  the  care  thereof;  so  that, 
abstracted  from  the  statute  of  Elizabeth  relating 
to  charitable  uses,  and  antecedent  to  it,  as  weU 
as  since,  it  has  been  every  day's  practice  to  file 
an  information  in  chancery  in  the  name  of  the 
Attorney-General  for  the  establishment  of  char- 
ities."* Whence,  it  applsars,  that  the  informa- 
tion which  might  be  filed  in  the  Attorney-Gen- 
eral's name,  for  the  establishment  of  charities, 
abstracted  from,  and  independent  of,  the  statute, 
related  to  such  as  depended  on  the  disposition 
of  the  king  as  parens  patrue.  This  explanation 
is  corroborated  by  what  is  said  by  Lord  Somers, 
in  the  case  of  Lord  FaW^ind  v.  Bertie,^  Lord 
Thurlow's  dictum,  in  WhtU  v.  White, ^  that 
'  'the  cases  had  proceeded  on  motions  derived 
from  the  Roman  and  civil  law,"  cannot  be  con- 
strued to  extend  to  the  entire  adoption  of  the 
civil  law  on  charities.  By  the  civil  law,  if  a 
man  makes  a  will  contaiumg  a  charitable  be- 
quest and  afterwards  cancel  the  will,  the  be- 
quest to  charity  is  not  thereby  revoked.  It  is 
otherwise  by  the  law  of  England.  So,  in  case 
of  a  deficiency  of  assets,  the  civil  law  ^ave  a 
preference  to  charitable  legacies;  but  m  the 
English  Court  of  Chancery  they  abate  in  pro- 
portion.' 

The  conclusion,  then,  is,  that  in  every  case 
of  charity,  ^wherein  the  English  Court  of  Chan- 
cerv  has  not  jurisdiction  to  direct  the  applica- 
13*]  tion  of  the  *charity,  either  by  the  words 
or  the  equity  of  the  statute  48  Eliz.,  the  dispo- 


sition belongs  to  the  King,  as  parene  patria, 
and  the  Court  of  Chancery  is  only  resorted  to 
in  order  to  enforce  his  disposition.'  That  statute 
being  repealed  in  Virginia,  and  no  similar  one 
enacted  m  that  state,  the  disposition  of  all  char- 
itable donations  is  in  theparehs  patrice,  of  Vir- 
ginia. The  courts  of  the  United  States  cannot 
direct  this  charity,  or  carry  it  into  effect.  It  is 
the  government  of  Virginia  which  is  the  parens 
patria  of  that  state.  At' the  revolution,  all  the 
rights  of  the  crown  devolved  on  the  common- 
wealth; and  still  remain  in  the  commonwealth, 
except  such  as  are  delegated  to  the  United 
States  by  the  national  constitution.  But  none 
of  the  rights  that  appertain  to  the  state  govern- 
ment, as  parens  patriaf,  are  delegated  to  the 
United  States.  Can  this,  or  any  other  court  of 
the  United  States,  pretend  to  the  care  or  guanl- 
ianship  of  infants,  lunatics,  and  idiots?  If  not, 
neither  can  they  undertake  the  direction  of  a 
charity,  which  stands  on  the  same  footing  as  be- 
longing to  that  government  which  is  parens  pa- 
trice.  Even,  therefore,if  it  were  admitted  that  the 
Court  of  Chancery  of  Virginia  could  carry  this 
bequest  to  charitable  uses  into  effect,  the  courts  of 
the  United  States  cannot.  Another  objection  to 
the  jurisdiction  of  those  courts  is,  that  the  At- 
torney-General (that  is,  of  Virginia)  represent- 
ing the  parens patri(P,  must  be  made  a  party.'* 
But  *to  make  the  Attorney-General  of  [**14 
Virginia,  that  is,  the  state  of  Virginia,  a  party 
defendant,  would  be  contrary  to  the  constitu- 
tion of  the  United  States.  There  is  a  further, 
and  an  insurmountable  objection  to  the  juris- 
diction of  the  United  States  courts  in  cases  of 
charity,  where  there  is  no  trustee  appointed,  or 
(which  is  the  same  thing)  unascertainable  and 
incapable  trustees  are  appointed.  If  not  the 
whole  jurisdiction  of,  the  English  Court  of 
Chancery,  at  least  so  much  of  it  as  is  abstracted 
from,  and  independent  of ,  the  statute  43  Eiiz., 
belongs  neither  to  its  ordinary  nor  extraordi- 
nary jurisdiction,  but  to  the  Lord  Chancellor 
I)ersonally,  as  delegate  to  the  King.  But  by 
the  constitution  and  laws  of  the  United  States, 
the  only  branch  of  the  English  chancery  juris- 
diction which  is  vested  in  the  courts  of  the 
United  States,  is  the  ordinary  or  equity  iuris- 
diction  of  the  Court  of  Chancery  in  England. 
Finally,  it  is  impossible  to  give  effect  to  this 
charity  in  anv  mode.  Not  only  are  the  trustees 
uncertain  and  unascertainable,  but  the  objects 
of  the  charity  are  also  uncertain,  and  not  ascer- 
tainable by  this  court.  The  very  idea  of  the 
court  attempting  to  execute  the  IVMBX.cy pres,  and 
referring  it  to  the  master  to  digest  a  scheme  for 
that  purpose,  is  absurd  and  impracticable. 

The  Attorney- Gev4fral,  in  reply,  insisted,  that 
if  it  were  necessary  to  show  tJie  capacity  of  the 
plaintiffs  as  trustees,  it  could  be  done.  Id  cerfvm 
est  quod  cerium  reddi  potest;  and  the  court  might 
direct  the  money  to  be  paid  to  those  who  con- 
stituted the  association  at*the  time  of  [*15 


1.— Tho  Attorney-General  v.  Slderfln,  1  Vern  224 ; 
riser  V.  Peacock,  there  cited  ;  The  Attorney-Gen- 
eral V.  Herrick,  Ambl.  712. 

2.— The  Attorney-General  v.  Baxter,  1  Vern.  248  ; 
De  Costa  v.  De  Pas*  Ami).  228 ;  Gary  v.  Abbott,  7 
Ves.  490. 

3.— W.  Bl.  91. 
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9.— The  Attomev-General  v.  Hudsoi),  1  Coxe'a  P. 
Wma.  675,  and  note.  • 

10.— Mitf.  Plead.  7,  98 :  Cooper's  Plead.  219;  Anon, 
8  Atk.  277 ;  2  Atk.  87 ;  Monell  v.Xawson,  5  Vin.  Abr. 
tit.  Char.  Uses,  lb.,  pi.  11 ;  The  Attorney-General  r. 
Hewett,  9  Ves.  432. 
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the  bequest.  But  this  association  was  incorpo- 
rated uiortly  after  the  death  of  the  testator;  and 
it  is  sufficient  to  support  the  charity,  that  its 
objects  may  be  in  ense.  The  first  of  the  two 
cases,  cited  to  show  that  the  devise  must  take 
effect  at  the  time,  or  not  at  all,  was  a  devise  of 
lands  to  the  priests  of  a  chantry  or  college  in 
the  church  of  A;  and  there  were  none  such, 
neither  chantry,  college,  nor  priests.*  But  sup- 
pose there  had  been,  as  in  the  case  now  before 
the  court,  would  their  want  of  a  corporate 
character  have  defeated  the  devise?  But  this 
case  is  entirely  inapplicable.  The  objects  desig- 
nated did  not  exist  even  under  the  description 
which  the  testator  used.  Nor  did  they  exist 
at  the  time  of  the  decision,  so  as  to  present  the 
question  as  to  the  efficacy  of  the  devise  in  that 
respect;  and  all  that  the  court  said  upon  this 
subject  must  be  regarded  as  extrajudicial.  The 
whole  question  was  on  a  devise  of  lauds  on  the 
ri^id  rules  of  the  common  law.  The  case  of 
Widmors  v.  Woodroffe,^  was  a  bequest  of  money 
to  the  corporation  of  Queen  Anne's  County  to 
■augment  poor  vicarages,  which  was  hela  to 
be  void  by  the  statute  of  Mortmain,  as  the  cor- 
poration were  bound  by  their  rules  to  lay  out 
their  donations  in  lands.  It  does  not  touch  the 
question,  whether  a  devise  of  a  charity  must 
take  effect  at  the  death  of  the  testator,  or  not 
at  all.  But  if  the  court  should  think  that  the 
Baptist  Association  were  incapable  of  taking,  as 
trustees,  at  the  death  of  the  testator,  and  that 
there  must  be  some  person  then  in  este,  to  hold 
16*J  the  legal  estate,  the  *executors  will  be 
considered,  by  a  court  of  equity,  as  trustees, 
whether  so  named  or  not.^  So,  also,  the  court 
will  regard  the  heir  as  a  trustee  for  the  same 
purpose.*  The  case  of  the  Attorney- General 
V.  Bowyer  was  decided  on  this  very  principle. 
The  law  had  thrown  the  legal  title  on  the  heir, 
but  he  was  held  responsible  for.  the  intermedi- 
ate profits  in  the  imputed  character  of  a  trus- 
tee.* The  position,  that  the  English  Court  of 
Chancery  derives  the  jurisdiction  now  in  ques- 
tion from  the  statute  of  Eliz.,  is  denied.  The 
title  of  the  act  is,  "  commissioners,  authorized 
to  inquire  of  misemployment  of  lanrls  or  goods, 
ja^ven  to  hospitals,  &c.,  which,  by  their  orders, 
shall  be  reformed."  The  preamble  recites,  that 
whereas  lands,  &c.,  had  been  theretofore  given, 
limited,  appointed,  and  assigned,  to  various  ob- 
jects which  are  specified,  which  lands,  &c.,had 
not  been  employed  "  according  to  the  charitable 
intent  of  the  givers  and  founders  thereof,  by 
reason  of  frau(&,  breaches  of  trust,  and  negli- 
gence in  those  that  should  pay,  deliver,  aYid 
employ  the  same."  It  is  clear,  from  this  pre- 
amble, that  no  new  validity  was  intended  to  be 
tp  ven  to  these  donations.  Their  previous  vaUdity 
is  admitted;  and  the  mischief  was,  that  they 
had  been  defeated  by  the  frauds,  breaches  of 
trust,  and  negligence  of  those  who  should  have 
paid  them.  Frauds  and  breaches  of  trust  were, 
at  this  time,  known  heads  of  the 'equitable  ju- 
risdiction of  the  Court  of  Chancery;  but  the 
statute  proceeds  to  provide  a  new  remedy  for 
17*]  *the  mischief  announced  in  the  preamble. 
This  is  the  appointment  of  commiasioners,with 

1.— 8  Vln.  Abr.  Tit.  Devise,  H.  pi. 
3.~Amb.  636. 
3.— 1  Brldir.  Index,  761. 
4.-2  Brldff.  Index,  607. 
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powers  to  Institute  an  inquisition  to  detect  the 
frauds  which  had  been  practiced;  authorizing 
the  commissioners,  conformably  to  the  title  of 
the  act,  to  make  orders  to  carry  the  intention  of 
the  donor  into  effect;  and  allowing  the  party 
injured  by  such  orders  to  complain  to  the 
chancellor  for  an  alteration  or  reversal  of  such 
orders.  Even  supposing  the  statute  did  profess 
to  confer  on  the  Court  of  Chancery  a  new  ju- 
risdiction, it  is  merely  an  appellate  jurisdiction 
from  the  decrees  of  the  commissioners;  and  this 
appeal  is  given  to  one  party  only — he  who  is 
chared  with  the  fraua.  So  that  it  is  neither 
an  original  jurisdiction,  nor  is  it  a  jurisdiction 
to  enforce  a  charitable  trust. 

The  eighth  and  ninth  sections  of  the  act  di- 
rect the  commissioners  to  certify  their  decrees 
into  the  High  Court  of  Chancery  of  England, 
and  the  Chancery  of  th^  Palitinate  of  Lancas- 
ter, and  direct  the  chancellors  to  take  such  or- 
der for  the  due  execution  of  the  decrees  (of  the 
commissioners)  as  to  them  shall  seem  fit  and 
convenient.  This  is  not  a  power  to  make  a 
decree,  but  to  execute  the  decrees  made  by  the 
commissioners.  The  10th  section  reiterates  the 
appellate  power  of  the  chancellor,  recognized 
by  the  1st  section.  The  only  principles  the 
10th  section. prescribes  for  the  regulation  of 
the  chancellor  on  these  appeals,  are  so  far  from 
being  new  to  the  court,  that  they  have  existed 
ever  since  its  equitable  jurisdiction  commenc- 
ed. If,  then,  the  jurisdiction  of  the  Court  of 
Chancery  over  charitable  bequests  cannot  be 
derived  from  the  letter  of  the  statute  of  Eliz. , 
can  it  be  supported  *from  ancient  ad-  [*18 
judged  cases,  interpretative  of  that  statute? 
Even  if  it  could,  this  would  be  but  a  frail  sup- 
port; because  the  Court  of  Chancery  was  then 
in  the  infancy  of  its  existence,  and  grasping  at 
everything  to  enlarge  that  jurisdiction  which 
time  and  usage  have  since  consecrated;  and 
because  if  its  jurisdiction  to  enforce  a  charity 
by  original  bill,  is  to  depend  upon  the  statute, 
it  has  been  shown  from  the  statute  itself  that 
it  cannot  be  sustained.  But  the  adjudged  cases 
do  not  support  the  position  that  the  jurisdic- 
tion of  the  court  over  charities  is  derived  from 
the  statute.  It  is  necessary,  however,  to  dis- 
tinguish between  the  two  questions,  whether  a 
particular  charity  is  within  the  statute;  and, 
whether  the  original  jurisdiction  of  the  Court 
of  Chancery  is  derived  from  the  statute.  The 
first  question  properly  arises,  where  the  com- 
missioners have  acted,  and  the  court  is  review- 
ing their  decree  in  its  appellate  character.  As 
the  commissioners  derive  their  whole  authority 
from  the  statute,  and  are  therefore  confined  to 
the  cases  enumerated  in  it,  the  first  question 
upon  the  threshold  of  the  appeal  is,  whether 
the  case  on  which  they  have  acted  be  within 
the  statute.  Of  this  description  are  the  cases 
cited  on  the  other  side,  as  being  the  ancient 
cases,  upon  the  authority  of  which  the  modern 
cases  have  been  decided.  The  cases  of  The 
Attorney- General  v.  Bye*  and  RivetVs  case,' 
are  expressly  stated  by  the  reporters  to  have 
come  before  the  chancellor  on  exceptions  to  the 
orders  of  the  *commissioners.      Piggot  [*19 

5.-8  Vee.,  Jun.,  728. 
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V.  Pfririee,^  is  given  by  the  editor  on  the  au- 
thority of  another  reporter.'  On  looking  into 
the  onginal  report,  it  will  be  seen  that  the  ques- 
tion of  the  statute  was  not  involved  in  the  case 
as  it  stood  before  the  chancellor.  The  only 
questions  before  him  were:  Ist.  Whether  any 
estate  in  lands  passed  to  an  executor  by  the 
words,  *'I  make  my  niece,  Gore,  since  married 
to  Sir  Henry  Penrice,  executrix  of  all  my 
goods,  lands,  and  chattels"?  and.  2d.  What 
writing  would  amount  to  a  revocation  of  a 
will?  At  the  end  of  the  report  there  is  a  note 
in  these  words:  "Note,  the  testatrix,  by  her 
second  will,  gave  part  of  these  lands  to  charita- 
ble uses,  and  they  were  decreed  at  the  rolls  to 
\re  ^ood,  as  an  appointment  upon  the  act  of 
parliament,  notwithstanding  there  was  no  revo- 
cation ;  but  that  point  was  not  now  in  question. "' 
How  this  question  came  before  the  master  of 
the  rolls  does  not  appear;  but  all  that  is  de 
cided  is,  that  the  charitj  was  within  the  statute, 
which  leaves  the  question  of  the  original  Juris- 
diction of  the  court  over  charities  untouched. 
The  last  ancient  case  cited,  is  that  of  the  At- 
lomey-Oeneral  v.  Hickman.^  A  testator  gave 
his  estate  to  B  and  his  heirs,  &c.,  by  a  will  duly 
executed;  and  by  a  codicil  not  attested  by  three 
witnesses,  declared  the  use  in  these  words:  "  I 
would  have  the  same  employed  for  the  en- 
couraging such  non-conformist  ministers  as 
preach  (Sod's  word,  and  in  places  where  the 
people  are  not  able  to  allow  them  a  sufficient 
maintenance;  and  for  encouraging  the  brinpng 
20*]  *up  some  to  the  work  of  the  ministry 
who  are  designed  to  labor  in  Qod's  vineyard 
among  the  di^nters.  The  particular  method 
how  to  dispose  of  it,  I  prescnbe  not,  but  leave 
to  their  discretion,  designing  you  (B)  to  take 
advice  of  C  and  D."  This  bequest,  analogous 
to  that  now  before  the  court,  though  much 
more  vague  and  general,  was  confirmed;  and 
the  money  decreed  to  be  distributed  immediate- 
ly, and  not  made  a  perpetual  charity.  But 
nothing  is  said  of  the  statute  of  Elizabeth, 
either  in  the  argument  or  in  the  opinion  of  the 
court.  The  question  was,  whether  B,  and  his 
testamentary  advisers,  C  and  D,  having  all 
died  before  the  testator,  the  court  could  supply 
trustees.  The  counsel  who  contended  for  Uus 
power  in  the  court,  supported  it,  not  by  the 
statute,  but  by  the  general  authority  of  the 
court;  instancing  a  legacy  bequeathed  in  trust, 
and  the  death  of  the  trustee,  which,  in  equity, 
would  not  defeat  the  bequest.  The  court  sus- 
tained its  authority  without  assigning  any  par- 
ticular ground ;  and  it  may,  therefore,  be  fairly 
inferred,  that  the  court  adopted  the  ground  as- 
sumed in  the  argument.  The  case  is  cited 
from  a  manuscript  report,  and  another  note  of 
the  case,  in  the  margin,  goes  no  further  than 
to  say,  that  it  was  considered  as  being  within 
the  description  of  the  statute  of  Elizabeth,  but 
does  not  profess  to  found  the  power  of  the 
court  over  the  case  upon  that  statute.  Nor  do 
tlie  cases  cited  to  show  that  the  power  of  the 
court  to  give  effect  to  a  vague  devise  by  the 
rule  of  ey  pres  ia  founded  upon  the  statute, 

I.-  2  Eq.  Gas,  Abr.  191. 
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support  that  position.  In  the  case  of  BaylU  v. 
^The  Attorney  Oener<a,^  £200  were  given  [♦2 1 
under  the  will  of  Mr.  Church,  *•  to  the  ward  of 

Bread  street,  according  to  Mr. ,  his  will, " 

Lord  Hardwicke.  after  rejecting  testimony  to 
fill  the  blank,  proceeds  thus:  "Though  tlie 
alderman  and  inhabitants  of  a  ward  are  not,  in 
point  of  law,  a  corporation,  yet,  as  they  have 
made  the  Attorney-General  a  party,  in  order  to 
support  and  sustain  the  charity,  f  can  make  a 
decree  that  the  money  may,  from  time  to  time, 
be  disposed  of  in  such  charities  as  the  aJderman. 
for  the  time  being,  and  the  principal  inhabit- 
ants, shall  think  the  most  beneficial  to  the 
ward."  Nothing  is  said  of  the  statute;  and 
the  circumstance  of  making  the  Attomey-€kn- 
eral  a  party  points  rather  to  the  exercise  of  the 
king's  prerogative,  as  parent  patria,  which  is 
independent  of  the  statute.  InWhite  v.  White^ 
the  testator  bequeathed  one  moiety  of  the  resi- 
due of  his  personal  estate  to  the  FoundHne, 
and  the  other  to  tlie  Lying-in  Hospital,  and  if 
there  should  be  more  than  one  of  the  latter, 
then  to  such  of  them  as  his  executors  should 
appoint.  The  testator  struck  out  the  name  of 
his  executor,  and  never  appointed  another. 
Lord  Thurlow  held  that  this  was  no  revocation 
of  the  legacy,  and  referred  it  to  a  master  lo 
which  of  the  lying-in  hospitals  it  should  be 
paid ;  but  he  does  not  countenance  the  idea  of 
the  power  thus  exercised  by  him  being  derived 
from  the  statute  of  Eliz.  On  the  contrary, 
he  refers  it  to  notions  derived  from  the  Roman 
and  civil  law.  Moggridge  v.  Thaekftelf  was 
a  gift  of  a  residue  to  L  *Va8ton,  to  such  [*22 
charitable  uses  as  he  should  appoint;  but  re- 
commending poor  clergymen  with  large  fam- 
ilies and  good  characters.  I.  V.  died  in  the 
testator's  lifetime.  The  charity  was  sustained 
and  executed  by  the  court;  but  there  is  no  al- 
lusion to  the  statute  in  the  opinion  of  Lord  El- 
don.  He  says:  **  Vast  on,  if  alive,  could  not 
claim  this  property  for  his  own  use.  All  the 
rules,  both  of  the  civil  and  common  law,  would 
repel  him  from  taking  the  property  in  that  way. 
This  reduces  it  to  the  common  case  of  the  death 
of  a  trustee,  which  cannot  defeat  the  effect  of  a 
legacy."  The  second  report  of  the  same  ca*«e 
does  not  vary  the  ground  taken  by  the  court.* 
In  the  report  of  the  case  on  the  rehearing,  ail 
the  cases  are  collated,  yet  nothing  is  delivered 
at  the  bar  or  from  the  bench  referring  the 
power  of  the  court  to  the  statute  of  Eliz.* 
Lord  Eldon,  speaking  of  former  decisions, 
says:  '*  In  what  the  doctrine  {of  q^  pres)  orig- 
inated, whether  as  supposed  by  Lord  Thurlow, 
in  White  v.  White,  in  the  principles  of  the 
civil  law  as  applied  to  charities,  or  in  the  re- 
ligious notions  entertained  in  this  country.  I 
know  not."**  A  strange  doubt,  if  the  doctrine 
originated  in  the  statute!  Nor  are  the  elemen- 
tary writers  and  compilers  understood  as  de- 
ducing the  jivisdiction  from  the  statute.  Black- 
stone,  who  is  cited  for  this  purpose,  is  treating 
of  a  rlifferent  subject  in  the  passage  of  his  com- 
mentaries referred  to.**  Having  stated  in  a 
preceding  page  that  corporations  were  excepttni 
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from  the  statutes  of  wills  of  82  HeD.  YIII.,  c. 
1.  and  84  Hen.  VIII.,  c.  5,  he  says  in  the  page 
23*]  cited,  that  the  statute  *of  48  Eliz.,  c.  4,  is 
considered  as  having  repealed  that  of  Hen. 
VIII.  so  far  as  to  admit  a  devise  to  a  corpora- 
tion for  a  ch^table  use;  he  then  s|)eak8  of  the 
liberal  construction  which  had  been  given  to 
devises  under  this  statute  by  force  of  the  word 
appointment;  but  does  not  even  insinuate  that  it 
was  the  origin  of  the  chancery  jurisdiction.  All 
the  other  elfementary  writers  and  compilers  cited 
are  equally  remote  from  proving  the  position 
assumed.  Their  remarks  are  mrected  to  the 
liberal  construction  put  upon  the  word  appoint 
under  the  statute  of  Eliz. ;  but  the  princi- 
ples to  be  extracted  from  all  the  cases  cited  by 
them  are  the  principles  of  the  civil  law,  by 
which  the  court  had  been  guided  antecedent  to, 
and  independent  of,  the  statute.  The  Attarney- 
GemrtU  v.  Meter,  *  which  is  cited  to  prove  that 
no  donation  is  considered  in  England  as  a  char- 
itable donation,  unless  for  the  uses  enumerated 
in  the  statute,  or  for  analogous  uses,  was  a  de- 
vise to  a  school;  and  the  Lord  Keeper  decided 
that  not  being  a  free  school,  the  charity  was 
not  within  the  statute,  and,  consequently,  the 
inhabitants  had  not  a  risht  to  sue  in  the  name 
of  the  Attorney-General  This  is  a  very  differ- 
ent position  from  that  which  the  case  was  cited 
to  prove ;  and  it  is  an  unfounded  position ;  for 
the  statute  authorizes  no  proceeding  in  the 
name  of  the  Attorney-General;  and  it  is  ad- 
mitted that  the  Attorney-General  might,  and 
had.  informed  in  the  name  of  the  king  ss  parens 
ptiirUx,  previous  to,  and  independent  of,  the 
statute.  Brown  v.  Teale  is  merely  stated  in  a 
note,  and  settles  nothing.*  It  is  true,  the  stat- 
24*]  ute  *of  Eliz.,  having  enumerated  chari- 
ties, gave  a  new  technical  name  to  a  por- 
tion of  the  uses  and  trusts  recognized  by  the 
civil  law.  It  is  this  idea  which  the  master  of 
the  rolls  pursues  in  Morrice  v.  The  Bishop  of 
Durham.*  The  trust  before  the  court  was  for 
such  objects  of  benevolence  and  liberality  as 
her  executor  in  his  own  discretion  should  most 
approve  of.  Sir  W.  Grant  determined  that 
this  was  not  within  the  description  of  charita- 
ble trusts  under  the  statute ;  that  purposes  of 
liberality  and  benevolence  do  not  necessarily 
mean  the  same  as  objects  of  charity.  With  re- 
gard to  charities,  he  says  that  it  had  been  set- 
tled upon  authorities  which  it  was  too  late  to 
controvert,  that  they  should  not  fail  on  account 
of  their  generality,  but  that  in  some  cases  their 
particular  application  should  be  directed  by  the 
king,  and  in  others  by  the  court.  But  he  does 
not  say  that  the  king  or  the  court  derived  this 
power  of  direction  from  the  statute.  The  stat- 
ute is  looked  at,  to  see  if  the  bequest  be  a  chari- 
ty within  it;  but  the  powers  of  control  and  di- 
rection in  the  king  and  the  court  are  derived 
from  the  original  respective  authority  of  the 
one  as  parens  patruB,  and  of  the  other  as  a 
court  of  equity.  It  is  admitted,  by  the  clear- 
est implication,  that  although  the  bequest  was 
not.  a  charity  within  the  statute,  yet  if  any  defi- 
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nite  object  had  been  indicated  by  the  will  for 
which  the  money  could  have  been  decreed,  it 
would  have  been  so  decreed.  On  the  rehearing- 
of  the  same  case,  Lord  Eldon  merely  confirms 
the  same  principles.*  But  Lord  Loughborough 
is  supposed  to  have  *attributed  the  juris-  [*2& 
diction  to  the  statute,  in  express  terms,  in  the 
case  of  the  Attorney -OerveraX  v.  Bowyer.^  But 
to  understand  his  words  correctly,  it  is  neces- 
sary to  observe,  that  the  43d  of  Elizabeth's 
reign,  wiw  the  year  1601,  and  that  Lord  Elles- 
mere  received  the  seals  of  1608,  the  epoch  of  her 
decease,  and  of  the  accession  of  James  I.  The 
point  under  Lord  Loughborough's  considera- 
tion was  the  title  to  intermediate  rents  and  pro- 
fits, in  the  case  of  a  trust  to  take  effect  in  /u- 
turo.  He  first  considers  the  question  as  to  the 
legal  right,  and  introduces  Porter* s  case,*  and 
that  of  the  Sutton  Hospital. '  The  case  of  Por- 
ter, he  says,  was  upon  a  devise  before  the  stat- 
ute of  wills  (82  Hen.  VIII. ,  c.  1),  and  before 
the  statute  of  uses  (27  Hen.  VIIL,  c.  10),  and, 
consequently,  before  the  statute  of  Eliz. 
"  It  does  not  appear  that  the  court  before  that 
period  had  cognizance  of  informations  for  the 
establishment  of  charities."  At- what  period? 
Not  the  43d  Eliz.,  as  has  been  contended; 
but  either  the  period  of  the  devise,  which  was 
in  the  82d  of  Hen.  VIII.,  or  of  the  decision, 
which  was  in  the  34th  of  Elizabetli.  The  chan- 
cellor proceeds:  "Prior  to  the  time  of  Lord 
Ellesmere.  as  far  aj*  the  tradition  in  times  im- 
mediately following  goes,  there  was  no  such 
information  as  to  that  upon  which  I  am  now 
sitting,  but  they  made  out  the  case  as  well  as 
they  could  at  law."  The  phrase,  "  prior  to  the 
time  of  Lord  EUsmere,"  cannot  be  considered 
as  equivalent  to  prior  to  the  43d  of  Eliz. ; 
for  there  is  no  coincidence  in  point  of  time. 
The  idea  is  singularly  expressed,  if  he  meant 
to  deduce  the  practice  and  authority  *of  [*20 
informations  from  the  statute  of  the  43d  of 
Elizabeth.  All  that  he  really  meant  was  to  af- 
firm, that  the  practice  of  proceeding  on  infor- 
mations by  the  Attorney-General  grew  up  in 
the  time  of  Lord  Ellesmere.  But  this  position  is 
contradicted  by  Lord  Keeper  Henly,^  by  Lord 
Macclesfield.'  by  Lord  Sommers,'®  by  Lord 
Thurlow;"  and. "finally,  by  the  admission  on 
the  opposite  side,  that  the  proceeding  of  the 
Attorney-General,  was  as  representing  the  king 
in  his  character  of  parens  patrifp.  The  chan- 
cellor next  proceeds  to  establish  the  validity  of 
these  devises  at  common  law,  and  consequently 
independent  of  the  statute ;  and  coming  to  the 
exercise  of  the  equitable  jurisdiction,  he  ex- 
pressly founds  it  on  the  general  jwwer  of  the 
court  over  trusts.  It  results,  then,  that  by  the 
civil  law,  devises  to  pious  and  public  uses  were 
liberally  expounded,  and  not  suffered  to  fail  by 
their  uncertainty;  that  the  ecclesiastical  courts, 
and  courts  of  equity,  acting  on  ecclesiastical 
subjects,  when  called  upon  to  take  cognizance 
of  a  devise  to  pious  or  public  uses,  exercised 
all  the  powers  before  the  statute  which  have 
been  since  exercised ;  that  the  statute  of  Eliz. 
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came,  and  following  up  the  principle  of  the 
civil  law,  made  an  enumeration  of  those  gifts 
to  pious  and  public  uses,  under  the  new  name 
of  charitable  uses;  not  to  give  them  new  validi- 
ty, but  to  discover  them  by  inquisition,  and  to 
effectuate  them  upon  civil  law  principles.  Af- 
ter the  statute,  the  new  name  of  ctiarituble 
U9e9,  became  the  fashion  of  the  court;  and  the 
27*]  word  apjxnntTTumt  *was  extended  to  pro- 
duce the  same  effect  which  Swinburne  had  as- 
cribed to  the  civil  law  before.  It  became  un- 
necessary to  look  back  beyond  the  statute  for 
the  exercise  of  power  over  a  charitable  use;  the 
case  was  brought  within  the  statutory  descrip- 
tion, and  if  found  within  it,  the  constructive 
power  of  the  word  appointment  was  brought  to 
bear  upon  it.  Whatever  be  the  origin  of  the 
powers  of  the  Court  of  Chancery  in  England, 
whether  derived  from  the  peculiar  law  of  the 
court  itself,  from  statutes,  or  from  the  extraor- 
dinary jurisdiction  of  the  chancellor,  they  are 
all  vested  in  the  courts  of  the  United  States,  by 
the  constitution  giving  to  them  jurisdiction  of 
all  suits  in  equity  between  citizens  of  different 
states.  There  is  no  necessity  that  the  Attorney- 
General  of  Virginia  should  be  made  a  party, 
because  that  is  onlj'  required  where  the  objects 
of  the  charity  contravene  the  policy  of  the  law; 
nor  is  it  necessary  that  the  court  should  super- 
intend the  execution  o'f  the  trust,  since  the 
trustees  are  appointed  by  the  testator;  nor  that 
the  court  should  refer  it  to  a  master  to  digest  a 
scheme  for  its  application,  as  the  objects  are 
clearly  designated  m  the  will. 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

It  was  obviously  the  intention  of  the  testator, 
that  the  association  should  take  in  its  character 
as  an  association;  and  should  in  that  character 
perform  the  trust  created  by  the  will.  The 
members  composing  it  must  be  perpetually 
changing;  but,  however  they  might  change,  it 
28*1  Js  "The  Baptist  Association  that  *for 
ordinary  meets  at  Philadelphia  annually" 
which  IS  to  take  and  manage  the  "perpetual 
fund"  intended  to  be  created  by  this  will. 
This  association  is  described  with  sufficient  ac- 
curacy to  be  clearly  understood;  but  not  being 
incorporated,  is  incapable  of  taking  this  trust  as 
a  society.  Can  the  bequest  be  taken  by  the 
individuals  who  composed  the  association  at 
the  death  of  the  testator? 

The  court  is  decidedly  of  opinion  that  it  can- 
not. No  private  advantage  is  intended  for 
them.  Nothing  was  intended  to  pass  to  them 
but  the  trust ;  and  that  they  are  not  authorized 
to  execute  as  individuals.  It  is  the  associa- 
tion forever,  not  the  individuals,  who,  at  the 
time  of  his  death,  might  compose  the  associa- 
tion, and  their  representatives,  who  are  to  man- 
age this  *•  perpetual  fund." 

At  the  deatli  of  the  testator,  then,  there  were 
no  persons  in  existence  who  were  capable  of 
taking  this  bequest.  Does  the  subsequent  in- 
corporation of  the  association  give  it  this 
capacity? 

The  rules  of  law  compel  the  court  to  answer 
this  question  in  the  negative.  The  bequest  was 
intended  for  a  society  which  was  not  at  the 
time,  and  might  never  be,  capable  of  taking  it. 
According    to    law,  it  is  gone  forever.     The 
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legacy  is  void  ;  and  the  property  vests,  if  not 
otherwise  disposed  of  by  the  will,  in  the  next  of 
kin.  A  body  cx>rporate  afterwards  created,  had 
it  even  fitted  the  description  of  the  will,  cannot 
devest  this  interest,  and  claim  it  for  their  cor- 
poration. 

There  being  no  persons  who  can  claim  the 
right  to  execute  this  trust,  are  there  any  who, 
upon  the  *geneTal  principles  of  equity,  [*29 
can  entitle  themselves  to  its  benefits?  Are  there 
any  to  whom  this  legacy,  were  it  not  a  charity, 
could  be  decreed? 

This  question  will  not  admit  of  discussion. 
Those  for  whose  ultimate  benefit  the  legacy  was 
intended,  are  to  be  designated  and  setected  by 
the  trustees.  It  could  not  be  intended  for  the 
education  of  all  the  youths  of  the  Bapti.st  de- 
nomination who  were  designed  for  the  minis- 
try, nor  for  those  who  were  the  descendents  of 
his  father,  unless,  in  the  opinion  of  the  trus- 
tees, they  should  appear  promising.  These 
trustees  being  incapable  of  executing  this  trust, 
or  even  of  taking  it  on  themselves,  tne  selection 
can  never  be  m£ie,  nor  the  person  designated 
who  might  take  beneficially. 

Though  this  question  be  answered  in  the 
negative,  we  must  still  inquire  whether  the 
character  of  this  legacy,  as  a  charity,  will  en- 
title it  to  the  protection  of  this  court. 

That  such  a  legacy  would  be  sustained  in 
England  is  admitted.  But,  it  is  contended  for 
the  executors,  that  it  would  be  sustained  in 
virtue  of  the  statute  of  the  48d  of  Elizabeth,  or 
of  the  prero^tive  of  the  crown,  or  of  both; 
and  not  in  virtue  of  those  rules  by  which  a 
court  of  equity,  exercising  its  ordinary  powers, 
is  governed.  Should  these  propositions  be 
true,  it  is  farther  contended,  that  the  statute 
of  Elizabeth  does  not  extend  to  the  case,  and 
that  the  equitable  jurisdiction  of  the  courts  of 
Ihe  Union  does  not  extend  to  cases  not  within 
the  ordinary  powers  of  a  court  of  equity. 

*0n  the  part,  of  the  plaintiffs,  it  is  con-  [*30 
tended  that  the  peculiar  law  of  charities  does 
not  originate  in  the  statute  of  Elizabeth.  Ilad 
lands  been  conveyed  in  trust,  previous  to  the 
statute,  for  such  purposes  as  are  expressed  in 
this  will,  the  devise,  it  is  said  would  have  been 
good  at  law;  and,  of  consequence,  a  court  of 
chancery  would  have  enforced  the  trust  in  vir- 
tue of  its  general  powers.  In  support  of  this 
proposition,  it  has  been  said  that  the  statute  of 
Elizabeth  does  not  even  profess  to  give  any 
validity  to  devises  or  legacies,  of  any  descrip- 
tion, not  before  good,  but  only  furnishes  a  new 
and  more  convenient  mode  for  discovering  and 
enforcing  them;  and  that  the  royal  prerogative 
applies  to  those  cases  only  where  the  objects  of 
the  tru.st  are  entirely  indefinite;  as  a  bequt^t 
generally  to  charity,  or  to  the  poor. 

It  is  certainly  true  that  the  statute  does  not, 
in  terms,  profess  to  give  validity  to  bequests 
acknowledged  not  beiore  to  have  been  valid. 
It  is  also  true,  that  it  seems  to  proceed  on  the 
idea  that  the  trusts  it  is  intended  to  enforce 
ought,  in  conscience,  independent  of  the  stat- 
ute, to  be  carried  into  execution.  It  is,  how- 
ever, not  to  be  denied,  that  if,  at  the  time,  no 
remedy  existed  in  any  of  the  cases  described, 
the  statute  gives  one.  A  brief  analysis  of  the 
act  will  support  this  proposition. 

It  authorizes  the  chancellor- to  appoint  com- 
missioners to  inquire  of  all  guts,  &c.,  recited  in 
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the  act,  of  the  abuses,  &c. ,  of  such  gifts,  &c. ; 
and  upon  such  inquiry  to  make  such  order  as 
that  the  articles  given,  &c.,  may  be  duly  and 
faithfully  employed,  to  and  for  the  charitable 
31*J  uses  and  intents,  before  rehearsed  *re- 
spectively,  for  which  they  were  given,  &c. 
The  statute  then  proceeds,  "which  orders, 
judgments,  and  decrees,  not  being  contrary  or 
repugnant  to  the  orders,  statutes,  or  decrees,  of 
the  donors,  or  founders,  shall,  by  the  authority 
of  this  present  parliament,  stand  firm  and  good 
aocordins  to  the  tenor  and  purport  thereof, 
and  shall  be  executed  acoordingly,  until  the 
same  shall  be  undone  or  altered  by  the  Lord 
Chancellor  of  England,"  &c. 

Subeaequent  sections  of  the  act  direct  these 
decrees,  &c.,  to  be  certified  to  the  chancellor, 
who  is  to  take  such  order  for  their  execution  as 
to  him  shall  seem  proper;  and,  also;  give  to 
any  person  aggrieved  the  right  to  apply  to 
chancery  for  redress. 

It  is  not  to  be  denied,  that  if  any  gifts  are 
enumerated  in  this  statute,  which  were  not 
previously  valid,  or  for  which  no  previous 
remedy  existed,  the  statute  makes  them  valid, 
and  furnishes  a  remedy. 

That  there'  w^re  such  gifts,  and  that  the 
statute  has  given  Ihem  validity,  has  been  re- 
peatedly determined.  The  books  are  full  of 
cases,  where  conveyances  to  charitable  uses, 
which  were  void  by  the  statute  of  mortmain,  or 
were,  in  other  respects,  so  defective,  that,  on 
general  principles,  nothing  passed,  have  been 
sustained  under  this  statute.  If  this  statute 
restores  to  its  original  capacity  a  conveyance 
rendered  void  by  an  act  of  the  legislature,  it 
will,  of  course,  operate  with  equal  effect  on 
any  legal  objection  to  the  gift  which  originates 
in  any  other  manner,  and  which  a  statute  can 
remove. 

The  authorities  to  this  point  are  numerous. 
In  the  case  of  the  Attamey- General,  on  behalf 
32*  J  of  St.  John' If  *  College  in  Gatnbridge  v. 
Piatt,  *  the  name  of  the  corporate  body  was  not 
fully  expressed.  This  case  was  referred  by  the 
chancellor  to  the  judges,  who  certified,  that 
though,  according  to  the  general  principles  of 
law,  the  devise  was  void,  yet  it  was  good  under 
the  statute  of  Etizabeth.  *  This  ca.se  is  also  re- 
ported in  cases  in  chancery  (267),  where  it  is 
said,  the  judges  certified  the  deWse  to  be  void 
at  law.  but  the  chancellor  decreed  it  good  under 
the  statute. 

So,  in  chancery  cases  (134),  it  was  decided, 
that  a  bequest  to  the  parish  of  Great  Oreaton 
was  good  under  the  statute.  Though  this  case 
was  not  fully  nor  clearly  reported,  enough  ap- 
pears to  show  that  this  bequest  was  sustained 
only  under  the  statute  of  Elizabeth.  The  objec- 
tions to  it  were,  that  it  was  void  on  general  prin- 
ciples, the  parish  not  being  incorporated;  and 
that  it  would  not  be  decreed  under  the  statute, 
the  proceedings  not  being  before  commissioners, 
but  by  original  bill.  The  master  of  the  rolls 
ordered  precedents  to  be  produced;  and,  on 
finding  one  in  which  four  judges  had.certified 
that  a  party  might,  under  the  statute,  proceed 
in  chancery  by  original  bill,  he  directed  the 
legacy  to  be  paid.  Could  this  bequest  have 
been  sastaine<l  on  doctrines  applicable  to  chari- 
ties independent  of  the  statute,  no  question 
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could  have  arisen  concerning  the  rights  to  pro- 
ceed by  original  bill. 

In  Collison's  case,^  the  will  made  John  Bruet 
and  others  "  feoffees  of  a  home,  to  keep  it  in 
reparation,  and  to  bestow  the  rest  of  the  profits 
on  reparation  of  *certain  highways."  On  [*33 
a  reference  bv  the  chancellor,  the  judges  de- 
clared that  "  this  case  was  within  the  relief  of 
the  4dd  of  Elizabeth;  for,  though  the  devise 
were  utterly  void,  yet  it  was  within  the  words 
limited  and  appointed  for  charitable  uses." 

In  these  cases,  it  is  expressly  decided  that  the 
bequests  are  void,  independent  of  the  statute, 
and  good  under  it.  It  furnishes  no  inconsider- 
able additional  argument,  that  many  of  the 
gifts  recited  in  the  43  Eliz.  would  not,  in  them- 
selves, be  considered  as  charitable;  yet  they  are 
all  governed  by  the  same  rule.  No  dictum  has 
b^en  found  indicating  an  opinion  that  the 
statute  has  no  other  effect  than  to  enable  the 
chimcellor  to  inquire,  by  commission,  into  cases 
before  cognizable  in  his  court  by  original  bill. 
It  may,  then,  with  confidence  be  stated,  that 
whatever  doubts  may  exist  in  other  points 
which  have  been  made  in  the  cause,  there  is 
none  in  this.  The  statute  of  the  43d  of  Eliz. 
certainly  gave  validity  to  some  devises  to  char- 
itable uses,  which  were  not  valid,  independent 
of  that  statute.  Whether  this  legacy  be  of  that 
description,  is  a  question  of  more  difflcultv. 

The  objection  is,  that  the  trust  is  void  and 
the  description  of  the  ceatui  que  trout  so  vague 
that  no  person  can  be  found  whose  interest  can 
be  sustained. 

The  counsel  for  the  plaintiff  insists  that  cases 
equally  vague  have  been  sustained  in  courts  of 
common  law,  before  the  statute ;  and  would,  a 
fortiori,  have  been  sustained  in  courts  of 
equity.  He  relies  on  Porter's  case,'  and  on 
Plowden,  522. 

Porter's  case  is  this:  Nicholas  Gibson,  in  the 
32d  *Hen.  VIII.,  devised  a  wharf  and  [*34 
house  to  his  wife,  upon  condition  that  she 
should,  on  advice  of  learned  counsel,  in  all 
convenient  speed  after  his  decease,  assure,  give, 
and  grant  the  said  lands  and  tenements,  for  the 
maintenance,  forever,  of  a  free  school  the  tes- 
tator had  erected,  and  of  alms-men  and  alms- 
women  attached  to  it.  The  wife  entered  into 
the  property,  and,  instead  of  performing  the 
conaition,  conveyed  it,  in  the  3d  of  Edw.  VI., 
by  a  lease  for  forty  years.  Afterwards,  in  the 
34th  of  Eliz.,  the  heir  at  law  entered  for  aeon-  • 
dition  broken,  and  conveyed  to  the  queen.  On 
the  validity  of  this  entry  and  conveyance  the 
cause  depended. 

On  the  part  of  Porter,  who  claimed  under  the 
lease,  it  was  contended,  that  the  use  was  against 
the  act  of  the  22d  of  Hen.  VIII.,  ch.  10,  and 
therefore  void,  on  which  the  estate  of  the  wife 
became  absolute. 

On  the  part  of  the  queen,  it  was  argued:  1st. 
That  the  statute  of  Hen.  VIII.  avoided  super- 
stitious, and  not  charitable  uses.  But  if  it  ex- 
tended to  this,  still,  that  it  made  the  use,  and 
not  the  conveyance,  void.  The  devisee,  there 
being  no  consideration,  would  stand  seized  to 
the  use  of  the  heir.  2d.  That  in  case  the  de- 
vise is  to  the  wife,  on  condition  that  she  would, 
hy  the  advice   of  learned  counsel,   assure  his 
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lands  for  the  maintenance  of  the  said  free 
school,  and  alms-men  and  alms-women;  this 
might  be  done  lawfully,  by  procuring  the 
king's  letters  patent  incorporating  them,  and, 
afterwards,  a  letter  of  license  to  assure  the  lands 
to  them. 

Upon  these  reasons  the  court  was  of  opinion 
35^]  that  *the  condition  was  broken,  and  that 
the  entry  of  the  heir  was  lawful. 

In  this  case  no  question  arose  concerning  the 
possibility  of  enforcing  the  execution  of  the 
trust.  It  was  not  forbidden  by  law;  and,  there- 
fore, the  trustee  might  execute  it.  On  failing 
so  to  do,  the  condition  on  which  the  estate  was 

fiven  was  broken,  and  the  heir  might  enter; 
ut  it  is  not  suggested  that  the  cestui  qu4  trust 
had  any  remedy.  An  estate  may  be  granted 
on  any  condition  which  is  not  against  Taw,  as 
that  the  grantee  shall  go  to  Rome;  and  fgr 
breach  of  that  condition,  the  heir  may  enter, 
but  there  are  no  means  of  compelling  the  jour- 
ney to  liome.  In  the  argument  of  Forter's 
case,  the  only  mode  suggested  for  assuring  to 
the  school  the  benefit  intended,  is  by  an  act  of 
incorporation,  and  a  letter  of  license. 

In  considering  this  case,  it  seems  impossible 
to  resist  the  conviction  that  chancery  could 
then  afford  no  remedy  to  the  cestui  que  trust. 
It  is  not  probable  that  those  claiming  the  bene- 
ticial  interest  would  have  waited,  without  an 
effort,  from  the  32d  of  Hen.  VIII. ,  when  the 
testator  died,  or,  at  any  rate,  from  the  8d  of 
Edw.  VI.,  when  the  condition  was  conclusive- 
ly broken  by  the  execution  of  the  lease,  until 
the  84th  of  Eliz.,  and  then  have  resorted  to  the 
circuitous  mode  of  making  an  arrangement 
with  tlie  heir  at  law,  and  procuring  a  convey- 
ance from  him  to  the  queen,  on  whose  will  the 
charity  would  still  depend,  if  a  plain  and  cer- 
tain remedy  had  existed,  by  a  direct  application 
to  the  chancellor. 

If,  as  there  is  much  reason  to  believe  from 
this,  and  from  many  other  cases  of  the  same 
36*]  character  *which  were  decided  at  law 
anterior  to  the  statute  of  Eliz.,  the  remedy  in 
chancery  was  not  then  afforded,  it  would  go 
far  in  deciding  the  present  question ;  it  would 
give  much  countenance  to  the  opinion  that  the 
original  interference  of  chancery  in  charities, 
where  the  cestui  que  trust  had  not  a  vested 
equitable  interest  which  might  be  asserted  in  a 
court  of  equity,  was  founded  on  that  statute, 
and  still  depends  on  it. 

These  ca^s.  and  the  idea  they  suggest,  that 
at  the  time  chancery  afforded  no  remedy  for 
the  aggrieved,  account  for  the  passage  of  the 
statute  of  43d  of  Elizabeth,  and  for  its  lan- 
guage, more  satisfactorily  than  any  other  cause 
which  can,  be  assigned. 

If,  as  has  been  contended,  charitable  trusts, 
however  vague,  could  then,  as  now,  have  been 
enforced  in  chancery,  why  pass  an  act  to  en- 
able the  chancellor  to  appoint  commissioners 
to  inquire  concerning  them,  and  to  make  orders 
for  their  due  execution,  which  orders  were  to 
be  revised,  established,  altered,  or  set  aside  by 
him?  If  the  chancellor  could  accomplish  this, 
and  was  in  the  practice  of  accomplishing  it  in 
virtue  of  the  acknowledged  powers  and  duties 
of  his  office,  to  what  purpose  pass  the  act? 
Those  who  might  suppose  themselves  interest- 
ed in  these  donations  would  be  the  persons  to 
bring  the  ca^  before  the  commissioners;  and 
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the  same  persons  would  have  brought  it  before 
the  chancellor,  had  the  law  afforded  them  the 
means  of  doing  so.  The  idea,  that  the  com- 
missioners were  substituted  for  the  court  as  the 
means  of  obtaining  intelligence  not  otherwise 
attainable,  or  of  removing  inconveniences  in 
prosecuting  claims  by  original  bill  which  had 
been  found  so  *great  as  to  obstruct  the  [*37 
course  of  iustice,  is  not  warranted  by  the 
language  of  the  act,  and  is  disproved  by  the 
efforts  which  were  soon  made,  and  which  soon 
prevailed,  to  proceed  by  way  of  original. 

The  statute  recites,  that  whereas  lands, 
money,  &c.,  has  been  heretofore  given.  &c., 
some  for  the  relief  of  aged,  impot-ent,  and  poor 
people,  «fcc.,  which  lands,  &c.,  "nevertheless, 
have  not  been  employed  according  to  the 
charitable  intent  of  the  givers  and  founders 
thereof,  by  reason  of  " — what?  of  the  difficulty 
of  discovering  that  such  trusts  had  been  created? 
or  of  the  expensiveness  and  inconvenience  of  the 
existing  remedy?  No.  **  By  reason  of  frauds, 
breaches  of  trust,  and  negligence  in  those  that 
should  pay,  deliver,  and  employ  the  same." 
That  is  by  reason  of  fraud,  breach  of  trust,  and 
negligence  of  the  trustees.  The  statute  then 
procmis  to  give  a  remedy  for  these  frauds, 
breaches  of  trust,  and  negligences.  Their  ex- 
istence was  known  when  the  act  passed, 
and  was  the  motive  for  passing  it.  No  negli- 
gence or  fraud  is  charged  on  the  court,  its  ofli- 
cere,  or  the  objects  of  the  charity ;  only  on  tlie 
trustees.  Had  there  been  an  existing  remedy 
for  their  frauds  and  negligences,  they  could 
not,  when  known,  have  escaped  that  remedy. 

There  seems  to  have  been  two  motives,  and 
they  were  adequate  motives,  for  enacting  this 
statute:  The  first,  and  greatest,  was  to  give  a 
direct  remedy  to  the  party  aggrieved,  who. 
where  the  trust  was  vague,  had  no  certain  and 
safe  remedy  for  the  injury  sustained;  who 
might  have  been  completely  defeated  by  any 
compromise  between  the  heir  of  the  feoffor  anH 
♦the  trustee;  and  who  had  no  means  of  [*3H 
comp)elling  the  heir  to  perform  the  trust,  should 
he  enter  for  the  condition  bfoken.  The  second, 
to  remove  the  doubts  which  existed,  whether 
these  charitable  donations  were  included  within 
the  previous  prohibitory  statutes. 

We  have  no  trace,  in  any  luwk,  of  an  attempt 
in  the  Court  of  Chancery,  at  any  time  anterior 
to  the  statute,  to  enforce  one  of  these  vague 
bequests  to  charitable  uses.  If  we  have  no  re- 
ports of  the  decisions  in  chancery  at  that  early 
I)eriod,  we  have  reports  of  decisions  at  common 
law,  which  notice  points  referred  bv  the  chan- 
cellor to  the  judges.  Immediately  after  the 
passage  of  the  statute,  we  find  that  questions. 
on  the  validity  of  wills  containing  charitable 
bequests,  w^ere  propounded  to,  ana  decided  by 
the  law  judges.  Collison's  case  was  decided  in 
the  15th  of  James  I.,  only  seventeen  years  after 
the  passage  of  the  act,  and  the  devise  was  de- 
clared to  be  void  at  law,  but  good  under  the 
statute.  Two  years  prior  to  this,'Grifl9th  Flood's 
case,  reported  in  Hobart,  was  propounded  by 
the  Court  of  Wanis  to  the  judges;  and,  in  that 
ciise,  too,  it  was  decided  that  the  will  was  void 
at  law. but  good  under  the  statute.  Had  the  C-ourt 
of  Chancery  taken  cognizance  before  the  statute, 
of  devises  and  bequests  to  charitable  uses, 
w^hich  were  void  at  law,  similar  questions  must 
have  arisen,  and  would  have  been  referred  to  the 
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courts  of  law,  whose  decisions  on  them  would 
he  found  in  the  old  reporters.  Had  it  been  set- 
tled before  the  statute,  that  such  devises  were 
good,  because  the  use  was  charitable,  these  ques- 
SO*]  tions  could  not  have  arisen  'afterwards; 
or,  had  they  arisen,  would  have  been  differently 
treated. 

Although  the  earliest  decisions  we  have,  trace 
the  peculiar  law  of  charities  to  the  statute  of 
Elizabeth,  and  although  nothing  is  to  be  found 
in  our  books  to  justify  the  opinion  that  courts 
of  chancery,  in  the  exercise  of  their  ordinary 
jurisdiction,  sustained,  anterior  to  that  statute, 
oequests  for  charitable  uses,  which  would  have 
been  void  on  principles  applicable  to  other 
trusts,  there  are  some  modem  ditta  in  cases 
respecting  prerogative,  and  where  tlie  proceed- 
ings are  on  the  part  of  the  king,  acting  as 
parens  patrug,  which  have  been  much  relied  on 
at  the  bar,  and  ought  not  to  be  overlooked  by 
the  court. 

In  2  Peere  Will.,  119,  the  chancellor  says: 
"In  like  manner,  in  the  case  of  charity,  the 
king,  pro  bono  publico,  has  an  original  right  to 
superintend  the  care  thereof;  so  that,  abstracted 
from  the  statute  of  Elizabeth  relating  to  chari- 
table uses,  and  antecedent  to  it,  as  well  as  since, 
it  has  been  every  day's  practice  to  file  informa- 
tions in  chancery,  in  the  Attome^-Qeneral's 
name,  for  the  establishment  of  chanties." 

**Thi8  original  right"  of  the  crown,  "to 
superintend  the  care  of  charities,  is  no  more 
thim  that  right  of  visitation,  which  is  an  ac- 
knowledged branch  of  the  prerogative,  and  is 
certainly  not  given  by  statute.  Tke  practice  of 
filing  an  information  in  the  name  of  the  Attor- 
ney-Qeneral,  if,  indeed,  such  a  practice  existed 
in  those  early  times,  might  very  well  grow  out 
of  this  prerogative,  and  would  by  no  means 
prove  that,  prior  to  the  statute,  the  law  respect- 
ing charities  was  what  it  has  been  since.  These 
4tO*]  *word8  were  uttered  for  the  purpose  of 
illustrating  the  original  power  of  the  crown 
over  the  persons  and  estates  of  infants,  not 
with  a  view  to  any  legal  distinction  between  a 
legacy  to  charitable  and  other  objects. 

Liord  Keeper  Henly.  in  1  Sir  Wm.  Black- 
stone's  Reports,91,says :"  I  take  the  uniform  rule 
o&  this  court  before,  at,  and  after  the  statute  of 
Elizabeth,  to  have  been,  that  where  the  uses  are 
charitable,  and  the  person  has  in  himself  full 
power  to  convey,  the  court  will  aid  a  defective 
conveyance  to  such  uses.  Thus,  the  devises  to 
corporations  were  void  under  the  statute  of 
Hen.  VIII.:  yet  they  were  always  considered 
asjTOod  in  equity,  if  given  to  charitable  uses." 

We  think  we  cannot  be  mistaken  when  we 
say,  that  no  case  was  decided  between  the  stat- 
ute of  mortmain,  passed  in  the  reign  of  Hen. 
VIII.,  and  the  statute  of  Elizabeth,  in  which  a 
devise  to  a  corporation  was  held  good.  Such 
a  decision  would  have  overturned  principles 
unlformlv  acknowledged  in  that  court.  The 
cases  of  aevises,  in  mortmain,  which  have  been 
held  good,  were  decided  since  the  statute  of 
Elizabeth,  on  the  principle  that  the  latter  stat- 
ute repeals  the  former  so  far  as  relates  to  chari- 
ties. The  statute  of  Geo.  II.  has  been  uni- 
formly construed  to  repeal,  in  part,  the  statute 
of  Elizabeth,,  and  charitable  devises  compre- 
hended in  that  act  have,  ever  since  its  passage, 
been  declared  void.  On  the  same  reason,  simi- 
lar devises  must,  subsequent  to  the  statute  of 
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Henry  VIII.,  and  anterior  to  that  of  Elizabeth, 
have  been  also  declared  void.  It  is  remarkable 
*that,  in  this  very  case,  the  Lord  Keeper  [*4 1 
declares  one  of  the  charities  to  be  void,  because  it 
is  contrary  to  the  statute  of  mortmain,  passed 
in  the  reign  of  Qeo.  II.  All  the  respect  we  en- 
tertain for  the  reporter  of  this  case,  cannot  pre- 
vent the  opinion  that  the  words  of  the  Lord 
Keeper  have  been  inaccurately  reported.  If 
not,  they  were  inconsiderately  uttered. 

The  principles  decided  in  this  case  are  worthy 
of  attention:  ''Two  questions,"  8a3r8the report, 
"  arose:  1st.  Whether  this  was  a  conveyance  to 
charitable  uses  under  the  statute  of  Elizabeth, 
and  therefore,  to  be  aided  by  this  court.  2d. 
Whether  it  fell  within  the  purview  of  the  stat- 
ute of  mortmain,  9th  of  Oteo.  II.,  and  was 
therefore  a  void  disposition." 

It  is  not  even  suggested  that  the  defect  of  the 
conveyance  could  be  remedied  otherwise  than 
by  the  statute  of  Elizabeth.  The  Lord  Keeper 
says,  "  the  conveyance  of  the  22d  of  June,  1721, 
is  admitted  to  be  defective,  the  use  being  limit- 
ed to  certain  officers  of  the  corporation,  and 
not  to  the  corporate  body;  and  therefore  there 
is  a  want  of  persons  to  take  in  perpetual  suc- 
cession." (The  very  defect  in  the  conveyance 
under  the  consideration  of  this  court.)  "The 
only  doubt,"  continues  the  Lord  Keeper,  "is, 
whether  the  court  should  supply  this  defect, 
for  the  benefit  of  the  charity,  under  the  statute 
of  Elizabeth." 

It  is  impossible,  we  think,  to  understand  this 
declaration  otherwise  than  as  an  express  ad- 
mission, that  a  conveyance  to  officers,  who  com- 
pose the  corporate  body,  instead  of  the  corpor- 
ate body  itself,  or,  in  other  words,  a  conveyance 
to  any  persons  not  incorporated  *to  [*42 
take  in  succession,  although  for  charitable  pur- 
poses, would  be  void  if  not  supported  by  the 
staute  of  Elizabeth. 

After  declaring  the  conveyance  to  be  good, 
the  Lord  Keeper  proceeds:  "The  conveyance, 
therefore,  being  established  under  the  statute 
of  Elizabeth,  we  are  next  to  consider  how  it 
is  affccied  under  the  statute  of  the  9th  of 
Geo,  IL" 

The  whole  opinion  of  the  judge,  in  this  case, 
turns  upon  the  statute  of  Elizabeth.  He  ex- 
pressly declares  the  conveyance  to  be  sustained 
by  that  statute,  and  in  terms  admits  it  to  be  de- 
fective without  its  aid.  The  dictum,  therefore, 
that  before  that  statute,  courts  were  in  the  habit 
of  aiding  defective  conveyances  to  charitable 
uses,  either  contradicts  his  whole  opinion  on 
the  point  before  him,  or  is  misreported.  The 
probability  is  that  the  judge  applied  this  dic- 
tum to  cases  which  occurred,  not  to  cases  which 
were  decided  before  the  statute.  This  applioa- 
tion  of  it  would  be  supported  by  the  authorities, 
and  would  accord  with  his  whole  opinion  in  tlie 
case. 

In  the  case  of  the  Attorney- General  v.  Boit- 
yer,^  the  chancellor,  speaking  of  a  case  which 
occurred  before  the  passage  of  the  statute  of 
wills,  says:  "It  does  not  appear  that  this  court, 
at  that  period,  had  cognizance  upon  informa- 
tion for  the  establishment  of  charities.  Prior 
to  the  time  of  Lord  EUesmere,  as  far  as  tradi- 
tion in  times  immediately  following  goes,  there 
were  no  such  informations  as  this  on  which  I 
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am  now  sitting,  but  they  made  out  the  case  as 
well  as  thev  could  by  law. " 
43*1  *^^ithout  attempting  to  reconcile  these 
seemingly  contradictory  dicta,  the  court  will 
proceed  to  inquire  whether  charities,  where 
no  legal  interest  is  vested,  and  which  are  too 
vague  to  be  claimed  b^  those  for  whom  the 
beneficial  interest  was  intended,  could  be  es- 
tablished by  a  court  of  equity,  either  exercis- 
ing its  ordinary  jurisdiction,  or  enforcing  the 
prerogative  of  the  king  as  parens  patruB,  be- 
fore the  48d  of  Elizabeth. 

The  general  principle,  that  a  vague  legacy, 
the  object  of  which  is  indefinite,  cannot  be  es- 
tablished in  a  court  of  equity,  is  admitted.  It 
follows,  that  he  who  contends  that  charities 
formed  originally  an  exception  to  the  rule, 
must  prove  the  proposition.  There  being  no 
reported  cases  on  the  point  anterior  to  the  stat- 
ute; recourse  is  had  to  elementary  writers,  or  to 
the  opinions  given  by  judges  of  modem  times. 

No  elementary  writers  sustain  this  exception 
as  a  part  of  the  law  of  England.  It  may  be 
considered  as  a  part  of  the  civil  code,  on  w'hick 
our  proceedings  in  chancery  are  said  to  be 
founded ;  but  that  code  is  not  otherwise  a  part 
of  the  law  of  England  than  as  it  has  been 
adopted  and  incorporated  by  a  long  course  of 
decisions.  The  whole  doctrine  of  the  civil 
law,  respecting  charities,  has  certainly  not  been 
adopted.  For  example,  by  the  civil  law,  a 
legacy  to  a  charity,  if  there  be  a  deficiency  of 
assets,  does  not  abate;  by  the  English  law,  it 
does  abate.  It  is  not,  therefore,  enough  to 
show  that,  by  the  civil  law,  this  legacy  would 
be  valid.  It  is  necessary  to  go  farther,  and  to 
show  that  this  principle  of  the  civil  law  has 
44*]  been  engrafted  *into  the  jurisprudence 
of  England,  and  been  transplanted  into  the 
United  States. 

In  White  v.  WJiite,  *  the  testator  had  given  a 
legacy  to  the  Lying-in  Hospital  which  his  exec- 
utor should  appoint,  and  afterwards  struck 
out  the  name  of  the  executor.  The  legacy  was 
established,  and  it  was  referred  to  a  master  to 
say  to  which  lyin^-in  hospital  it  should  be 
paid.  In  giving  this  opinion.  Lord  Thurlow 
said,  "  the  cases  have  proceeded  upon  notions 
adopted  from  the  Roman  and  civil  law,  which 
are  very  favorable  to  charities,  that  legacies 
given  to  public  uses  not  ascertained,  shall  be 
am)lied  to  some  proper  object." 

These  expressions  apply,  perhaps  exclusively, 
to  that  class  of  cases  in  which  legacies  ^ven  to 
one  charity  have,  since  the  statute  of  Elizabeth, 
been  applied  to  another  ;  or,  in  which  legacies 
given  so  vaguely  as  that  the  object  cannot  be 
precisely  defined,  have  been  applied  by  the 
crown,  or  by  the  court,  acting  in  behalf  of  the 
crown,  to  some  charitable  object  of  the  same 
kind.  White  v.  White  was  itself  a  case  of  that 
description;  and  the  words  '*  legacies  given  to 
public  uses  not  ascertained,"  "  applied  to  some 
proper  object,"  seem  to  justify  this  construc- 
tion. If  this  be  correct,  the  sentiment  advanc- 
ed by  Lord  Thurlow  would  amount  to  noth- 
ing more  than  that  tlie  cases  in  which  this  ex- 
tended construction  was  given  to  the  statute  of 
Elizabeth  proceed  upon  notions  adopted  from 
the  Roman  and  civil  law. 

But  if  Lord  Thurlow  used  this  language 
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under  the  ^impression  that  the  whole  [*45 
doctrine  of  the  English  Chancery,  relative  to 
charities,  was  derived  from  the  civil  law,  it  will 
not  be  denied  that  his  opinions,  even  when  not 
on  the  very  point  decided,  are  entitled  to  great 
respect.  Something  like  the  same  idea  escaped 
Lord  Eldon  in  the  case  of  Moggridge  v.  Thaek- 
weU.^  Yet,  upon  other  occasions,  different  opin- 
ions have  been  advanced,  with  an  explicitness 
which  supports  the  idea  that  the  Court  of 
Chancery  in  England  does  not  understand  these 
dicta  as  they  have  been  understood  by  the  coun- 
sel for  the  plaintiff.  In  the  case  of  Morrioe  v. 
The  Bishop  of  Durham,^  where  the  devise  was 
to  the  Bishop,  in  trust,  to  dispose  of  the  readue 
"  to  such  objects  of  benevolence  and  liberality 
as  he,  in  his  own  discretion,  should  most  ap- 
prove," the  bequest  was  determined  to  be  void, 
and  the  legacy  decreed  to  the  next  of  kin.  The 
Master  of  the  Rolls  said:  '*In  this  court,  the 
signification  of  charity  is  derived  principally 
f  ix>m  the  statute  of  Elizabeth.  Those  purposes 
are  considered  charitable,  which  that  statute 
enumerates,  or  which,  by  analogies,  are  deem- 
ed within  its  spirit  and  intendment. "  This  case 
afterwards  came  before  the  chancellor,  who  af- 
firmed the  decree,  and  said:  "I  say  with  the 
Master  of  the  Rolls,  a  case  has  not  yet  been  de- 
cided in  which  the  court  has  executed  a  chari- 
table purpose,  unless  the  will  contains  a  descrip- 
tion of  that  which  the  law  acknowledges  to  be 
a  charitable  purpose,  or  devotes  tlie  property 
to  purposes  of  charity  in  general."* 

The  reference  made  by  the  chancellor  to  the 
words  of  the  Master  of  the  Rolls,  whose  lan- 
guage he  adopts,  *proves  that  he  uses  the  [*40 
t«rm  "  law  "  as  synonymous  with  'Uhe  statute 
of  Elizabeth." 

Afterward,  in  the  same  case,  speaking  of  a 
devise  to  charity  generally,  the  chancellor  says: 
"  It  is  the  duty  oi  the  trustees,  or  of  the  crown, 
to  apply  the  money  to  charity,  in  the  sense 
which  the  determinations  have  afilxed  to  the 
word  in  this  court,  viz.,  either  such  charitable 
purposes  as  are  expressed  in  the  statute,  or  to 
purposes  analogous  to  those." 

He  adds,  ''charitable  purposes,  as  used  in 
this  court,  have  been  ascribed  to  many  acts  de- 
scribed in  that  statute,  and  analogous  to  thofie. 
not  because  they  can  with  propriety  be  called 
charitable,  but  as  that  denomination  is.  by  the 
statute,  given  to  all  the  purposes  described." 

It  has  been  also  said  that  a  devise  to  a  char- 
ity generally  is  good,  because  the  statute  of 
Elizabeth  uses  that  term. 

These  quotations  show  that  Lord  Eldon. 
whatever  may  have  been  the  inclination  of  his 
mind  when  he  determined  the  case  of  Mog- 
gridge  v.  Thackwell,  was,  on  more  mature  con- 
sideration, decidedly  of  opinion  tliat  the  doc- 
trines of  the  Court  of  Chancery,  peculiar  to 
charities,  originated  not  in  the  civil  law,  but  in 
the  statute  of  Elizabeth.  This  opinion  is  en- 
titled to  the  more  respect  because  it  was  given 
after  an  idea,  which  might  be  supposed  to  con- 
flict with  it,  had  been  insinuated  by  Lord  Thur- 
low, and  in  some  degree  followed  by  himself; 
it  was  given  in  a  case  which  required  an  in- 
vestigation of  the  question ;  it  was  given,  too. 
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without  any  allusion  to  the  dieta  uttered  by 
Lord  Thurlow  and  himself;  a  circumstance 
47*]  which  would  *scarcely  have  occurred 
had  he  understood  those  dicta  as  advancing 
opinions  he  was  then  denying.  It  is  the  more 
to  be  respected  because  it  is  sustained  by  all 
the  decisions  which  took  place,  and  all  the 
opinions  exprea«ed  by  the  judges  soon  after 
the  passing  of  the  statute  of  EIizal)eth.  In  1 
Ch.  Cas.,  184.  a  devise  to  the  Parish  of  Great 
Creaton,  the  Parish  not  being  a  corporation, 
was  held  to  be  void  independent  of  a  statute, 
but  good  under  it.  So,  in  the  same  book,  p. 
867.  on  a  devise  to  a  corporation  which  was 
misnamed,  the  Lord  Keeper  decreed  the  charity 
under  the  statute,  though  before  the  statute  no 
such  devise  could  have  been  sustained.  The 
same  point  is  decreed  in  the  same  book,  p.  195, 
and  in  many  other  of  the  early  cases.  These 
decisions  are  totall}' imcompatible  with  the  idea 
that  the  principles  on  which  they  turned  were 
derived  from  the  civil  law. 

There  can  be  no  doubt  that  the  power  of  the 
crown  to  superintend  and  enforce  charities  ex- 
isted in  very  early  times;  and  there  is  much 
difficulty  in  marking  the  extent  of  this  branch 
of  the  royal  prerogative  before  the  statute.  That 
it  is  a  branch  of  the  prerogative,  and  not  a  part  of 
the  ordinary  power  of  the  chancellor,  is  suffi- 
ciently certain.  Blackstone,  in  Vol.  III.,  p.  47, 
closes  a  long  enumeration  of  the  extraordinary 
powers  of  the  chancellor,  with  saying:  "He  is 
the  general  guardian  of  all  infants,  idiots,  luna- 
tics; and  has  the  general  superintendence  of  all 
charitable  uses  in  the  kingdom;  and  all  this 
over  and  above  the  vast  and  extensive  jurisdic- 
tion which  he  exercises  in  his  judicial  capacity 
in  the  Court  of  Chancery."  In  the  same  vol- 
ume, p.  487,  he  says,  "the  king  as  parens 
48*1  *patrup,  has  the  general  superintendence 
of  all  charities,  which  he  exercises  by  the  keep- 
er of  his  conscience,' the  chancellor;  and  there- 
fore, whenever  it  is  necessary,  the  Attorney- 
C^eneral,  at  the  relation  of  some  informant, 
files,  ex  officio,  an  information  in  the  Court  of 
Chancery,  to  have  the  charity  properly  estab- 
lished." 

The  author  of  "A  Treatise  of  Eciuity" 
says,  •*  so,  anciently  in  this  realm,  there  were 
several  things  that"^  lielonged  to  the  king  as 
parens  patria,  and  fell  under  the  care  and 
direction  of  this  court:  as,  charities,  infants, 
idiots,  lunatics,  &c.*'  Cooper,  in  his  chapter 
on  the  jurisdiction  of  the  court,  says,  "the 
jurisdiction,  however,  in  the  three  cases  of 
infants,  idiots  or  lunatics,  and  charities,  does 
not  belong  to  the  Court  of  Chancery  as  a 
court  of  equity,  but  as  administering  the  pre- 
rogative and  duties  of  the  crown."  * 

It  would  be  waste  of  time  to  multiply  au- 
thorities to  this  point,  because  the  principle 
is  familiar  to  the  profession.  It  is  impossible 
to  look  into  the  subject  without  perceiving 
and  admitting  it.  Its  extent  may  be  less  ob- 
vious. 

We  now  find  this  prerogative  employed  in 
enforcing  donations  to  charitable  uses,  which 
wotild  not  be  valid  if  made  to  other  uses;  in 
applying  them  to  different  objects  than  those 
designated  by  the  donor;  and  in  supplying  all 
defects  in  the  instrument  by  which  the  dona- 
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tion  is  conveyed,  or  in  that  by  which  it  is  ad- 
ministered. 

It  is  not  to  be  admitted  that  legacies  not 
valid  in  themselves  can  be  made  so  by  force  of 
prerogative,  *in  violation  of  private  r*49 
rights.  This  superintending  power  of  the 
crown,  therefore,  over  charities,  must  be  con- 
fined to  those  which  are  valid  in  law.  If,  be- 
fore the  statute  of  Elizabeth,  legacies  like  that 
under  consideration  would  have  been  estab- 
lished, on  information  filed  in  the  name  of  the 
Attorney-General,  it  would  furnish  a  strong 
argument  for  the  opinion  that  some  principle 
was  recoffnized  prior  to  that  statute,  which 
gave  vallaity  to  such  legacies. 

But  although  we  find  dicta  of  judges,  assert- 
ing, that  it  was  usual,  before  the  statute  of 
Elizabeth,  to  establish  charities,  by  means  of 
an  information  filed  by  the  Attorney -General ; 
we  find  no  dictum  that  charities  could  be  es- 
tablished on  such  information,  where  the  con- 
veyance was  defective,  or  the  donation  was  so 
vaguely  expressed  that  the  donee,  if  not  a 
charity,  would  be  incapable  of  taking;  and  the 
thing  given  would  vest  in  the  heir  or  next  of 
kin.  All  the  cases  which  have  been  cited, 
where  charities  have  been  established,  under 
the  statute,  that  were  deemed  invalid  inde- 
pendent of  it,  contradict  this  position. 

In  construing  that  statute,  in  a  preceding 
part  of  this  opinion,  it  was  shown  that  its 
enactments  are  sufficient  to  establish  charities 
not  previously  valid.  It  affords,  then,  a  broad 
foundation  for  the  superstructure  which  has 
been  erected  on  it.  And,  although  many  of 
the  cases  go,  perhaps,  too  far;  yet,  on  a  review 
of  the  authorities,  we  think  they  are  to  be  con- 
sidered as  constructions  of  the  statute  not  en- 
tirely to  be  justified,  rather  than  as  proving 
the  existence  of  some. other  principle  concealed 
in  a  dark  and  remote  *antiquity,  and  r*60 
giving  a  rule  in  cases  of  charity  which  forms 
an  exception  to  the  general  principles  of  our 
law. 

But  even  if  in  England  the  power  of  the 
king  as  parens  pat^Hce  would,  independent  of 
the  statute,  extend  to  a  case  of  this  descrip- 
tion, the  Inquiry  would  still  remain  how  far  this 
principle  would  govern  in  the  courts  of  the 
Unitea  States.  Into  this  inquiry,  however,  it 
is  unnecessary  to  enter,  because  it  can  arise 
only  where  the  Attorney-General  is  made  a 
party. 

The  court  has  taken,  perhaps,  a  more  exten- 
sive view  of  this  subject  than  the  particular 
case,  and  the  question  propounded  on  it,  might 
be  thought  to  require.  Those  who  are  to  take 
this  legacy  beneficially,  are  not  before  the 
court,  unless  they  are  represented  by  the  sur- 
viving members  of  the  Baptist  Association,  oi 
by  the  present  corporation.  It  was,  perhaps, 
sufficient  to  show  that  they  are  not  represented 
by  either.  This  being  the  case,  it  may  be  im- 
possible that  a  party  plaintiff  can  be  made  to 
sue  the  executor,  otherwise  than  on  the  infor- 
mation of  the  Attorney-General.  No  person 
exists  who  can  assert  any  interest  in  himself. 
Tlie  cestui  que  trust  can  be  brought  into  bein^ 
only  by  the  selection  of  those  who  are  named 
in  the  will  to  take  the  legacy  in  trust,  and 
those  who  are  so  named  are  incapable  of  taking 
it.  It  is,  perhaps,  decisive  of  the  question  pro- 
pounded to  this  court  to  say  that  the  plaintiffs 
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cannot  take.  But  the  rights  of  those  who 
claim  the  beneficial  interest  have  been  argued 
at  great  length,  and  with  great  ability;  and 
^  1*]  there  would  have  *been  some  difficulty 
in  explaining  satisfactorily  the  reasons  why 
the  plaintiffs  cannot  take  without  discussing 
Also  the  rights  of  those  for  whom  they  claim. 
The  court  has,  therefore,  indicated  its  opinion 
on  the  whole  case,  as  argued  and  understood 
at  the  bar. 

Certificate. — This  cause  came  on  to  be 
heard  on  the  transcript  of  the  recoitl  of  the 
Court  of  the  United  States,  for  the  fifth  cir- 
•cuit,  and  the  District  of  Virginia,  and  on  the 
question  therein  stated,  on  which  the  judges  of 
that  court  were  divided  in  opinion,  and  which 
was  adjourned  to  this  court,  and  was  argued 
by  counsel.  On  consideration  whereof,  this 
court  is  of  opinion,  that  the  plaintiffs  are  in- 
•capable  of  taking  the  legacy  for  which  this 
suit  was  instituted ;  which  opinion  is  ordered  to 
be  certified  to  the  said  Circuit  Court.* 

Cited— 8  Pet.  114. 149 ;  2  How.  192, 194,  196 ;  3  How. 
401 ;  9  How.  79 ;  17  How.  384,  392,  993,  995 ;  24  How. 
Ml;  11  Otto,  366;  2  Cranch,  C.  C.  700;  3Cranch,  C. 
C.  776;  Taney,  350,  3^52 ;  2  Cliff.  492. 


^2*] 


♦[prize.] 

THE  DIVINA  PA8T0RA. 
The  Spanish  Consul,  Claimant. 


The  ffoverninent  of  the  United  States  havlngr 
recognized  the  existcDoe  of  a  civil  war  between 
Spain  and  her  colonies,  but  remaininsr  neutral,  the 
courts  of  the  Union  are  bound  to  consider  as  law- 
ful those  acts  which  war  authorizes,  and  which 
the  new  governments  In  South  America  may  di- 
rect against  their  enemy. 

Unless  the  neutral  rights  of  the  United  States 
(as  ascertained  by  the  Taw  of  nations,  the  acts  of 
Congress,  and  treaties)  are  violated  bv  the  cruisers 
sailing  under  commissions  from  toose  govern- 
ments, captures  by  them  are  to  be  regarded  by  us 
OB  other  captures,  jure  beUi^  are  regarded ;  the 
legality  of  which  cannot  be  determined  in  the 
courts  of  a  neutral  country. 

Where  the  pleadings  in  a  prize,  or  other  ad- 
miralty cause,  are  too  informal  and  defective  to 
pronounce  a  final  decree  upon  the  merits,  the 
cause  will  be  remanded  to  the  Circuit  Court,  with 
directions  to  permit  the  pleadings  to  be  amended 
and  for  further  proceedings. 

APPEAL  from  the  Circuit  Court  of  Massa- 
chusetts. 
The  petition  or  libel,  in  this  cause,  by  the 
(Consul  of  His  Catholic  Majesty  at  Boston,  al- 
leges and  propounds:  1.  That  there  lately  ar- 
rived at  the  port  of  New  Bedford,  in  this  dis- 
trict, and  is  now  lying  in  the  said  port  of  N. 
B.,  a  Spanish  vessel,  called  the  Esperanza, 
otherwise  called  the  Divina  Pastora,  having  on 
lx>ard  a  cargo,  consisting  of  cocoa,  cotton,  in- 
digo, hides,  and  horns,  of  great  value,  to  wit, 
of  the  value  of  $10,000;  that  the  said  vessel  is 
navigated  by  seven  persons,  who  are  all 
American  citizens,  as  he  is  informed,  and  be- 
63*]  lieves;  and  that  there  are  no  *other  per- 
sons on  board  of  said  vessel,  and  none  other 
were  on  board  when  the  said  vessel  arrived  at 
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said  port.  That  the  aforesaid  persons  say 
that  the  said  vessel  was  bound  on  a  voyage 
from  Laguira  to  Cadiz,  in  Spain,  and  that  she 
was  captured  by  a  privateer,  or  armed  vessel, 
sailing  under  a  flag,  which  they  denominate 
the  flag  of  La  Plata;  and  that  they  did  intend 
to  carry  said  vessel  to  some  port  in  the  West 
Indies,  but,  afterwards,  came  into  the  port  of 
New  Bedford.  2.  That  the  said  vessel  and 
cargo  purport  to  have  been  consigned  to  An- 
tonio Seris,  a  merchant  at  Cadiz.  3.  That 
the  said  consul  verily  believes  that  the  said 
vessel  has  been  captured  and  brought  into  the 
aforesaid  port,  contrary  to  the  Taw  of  na- 
tions, and  in  violation  of  the  rights  of  the 
said  Antonio  Seris,  and  that  the  said  Antonio 
is  justly  and  lawfully  entitled  to  the  posses- 
sion of  the  said  vessel  and  her  cargo;  con- 
cluding with  a  prayer,  that  the  process  of 
the  court  may  issue,  directed  to  the  marshal 
of  this  district,  or  his  deputy,  requiring  of 
them,  respectively,  to  take  the  said  vessel 
and  cargo  into  custody,  to  the  end  that  due 
inquiry  may  be  made  into  the  facts  pertain- 
ing to  this  case,  and  that  the  property  mav 
be  adjudged,  decreed,  and  restored,  accord 
ing  to  the  just  rights  of  whomsoever  may  be 
therein  interested,  and  according  to  law  and 
the  comity  which  the  United  States  have  al- 
ways manifested  towards  foreign  nntions. 

The  plea  and  answer  of  *'  Don  Daniel  Utley, 
a  citizen  of  the  free  and  independent  United 
Provinces  of  Rio  de  la  Plata,  &c.,  in  behalf  of 
himself  and  all  concerned,  in  the  capture  of  the 
Spanish  polacre  brig  *Divina  Pastora  and  [*54r 
her  cargo,  to  the  lib^l  and  petition  exhibited  by 
Don  Juan  Stoughton,  Consul  of  His  CathoUc 
Majesty,  &c.,"  sets  forth,  that  the  said  Utley. 
by  protestation,  and  not  confessing  or  acknowl- 
edging any  of  the  matters  and  things  in  the 
libelant's  petition  and  libel  contained,  to  be  true, 
in  such  manner  and  form  as  the  same  are  therein 
and  thereby  alleg^,  for  plea  to  the  said  libel 
and  petition,  says,  that  the  United  Provinces  of 
Rio  de  la  Plata,  in  South  America,  are  free  and 
independent  states,  and,  as  such,  have  the  power 
to  levy  war  and  make  peace,  raise  armies  and 
navies,  &c.    And  that  the  Supreme  Provisional 
Director  of  said  Provinces,  at  the  fort  of  Bue- 
nos Ayres,  on  the  25th  day  of  October,  1815. 
commissioned  a  certain  schooner,   called  the 
Mangoree,   to  cruise  against  the  vessels  and 
effects  of  the  kingdom  of  Spain,  and  the  sub- 
jects thereof,  excepting  only  the  Spanish  Amer- 
icans w^ho  defend  their  liberty,  and  authorized 
one  James  Barnes  to  act  as  commander  of  said 
schooner,  and  to  seize  and  capture  the  vessels 
and  effects  of  European  Spaniards,  and  bring 
them  within  the  government  of  the  United 
Provinces,  for  adjudication,  according  to  the 
law  of  nations,  Ferdinand  VII.,  King  of  Spain, 
then  being  at  war  with  said  provinces,  and  gen- 
eral reprisals  having  been  granted  by  the  said 
provisional  government  against  the  European 
subjects  of  the  said  king.     That  said  schooner 
Mangoree,  bearing  the  fug  of  the  said  independ- 
ent provinces,  sailed  on  a  cruise  from  the  har- 
bor of  Buenos  Ayres,  within  the  said  provinces, 
on  or  about  the  first  day  of  January,  1816,  by 
virtue  of  said  commission.  And  having  touched 
*at  Port-au-Prince,  in  the  Island  of  His-  [*55 
paniola,  sailed  again  on  said  cruise,  and  on  the 
31st  of  October,  1816,  on  the  high  seas»  &c, 
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captured  the  polacre  brig  Divina  Pastora,  be- 
longing to  the  said  km^,  or  to  his  European 
subject*,  on  board  of  which  brig  said  Utley  was 
put  as  prize-master.     And  the  original  crew  of 
said  prize  was  taken  out  by  the  said  Barnes, 
^.,  and  put  on  board  of  said  schooner  Man- 
goree,  ana  a  prize  crew  sent  on  board  the  Pas- 
tora. And  the  said  Barnes,  &c. ,  then  appointed 
said  Utley  to  the  command  of  the  saia  prize, 
and  delivered  to  him  a  copy  of  his  commission, 
&c.,  which  the  said  Utley  now  brings  with  him, 
and  respectfully  submits  to  the  inspection  of 
this  honorable  court.     And  thereupon,  the  said 
Utley  proceeded  to  navigate  the  said  prize  from 
the  place  where  she  was  captured  to  Por^au- 
Prince,  in  the  Island  of  Hispaniola,  for  the  pur- 
pose of  there  procuring  supplies  and  provisions, 
and  thence  proceeding  to  the  port  of  Buenos 
Ayres.     The  plea  then  proceeds  to  state,  that 
in' the  prosecution  of  the  voyage,  the  prize  ves- 
sel was  compelled,  by  stress  of  weather,  and 
want  of  provisions  and  water,  to  put  into  the 
port  of  r^ew  Bedford;    and  concludes  with 
alle^ng  that  by  the  law  of  nations,  and  the 
comity  and  respect  due  from  one  independent 
nation  to  another,  it  doth  not  pertain  to  this 
court,  nor  is  it  within  its  cognizance,  at  all  to 
interfere,  or  hold  plea  respecting  said  brig  or 
goods  on  board,  so  taken  as  prize  of  war,  and 
a  prayer  for  restitution,  with  costs  and  damages. 
The  replication  of  the  Spanish  Consul  states, 
that  inasmuch  as  the  said  Utlev,  in  his  plea, 
06*]  admits  that  *thesaid  veasel,  and  the  cargo 
laden  on  board,  were,  on  the  31st  day  of  Octo- 
ber, 1816,  the  property  of  a  subject  or  subjects 
of  His  Majesty  Ferdinand  VII.,  the  said  consul 
claims  the  same,  as  the  property  of  such  sub- 
ject or  subjects,  the  names  of  whom  are  to  him, 
at  present,  unknown;  excepting  that  he  verily 
believes  the  same  to  be  the  lawful  property  of 
Antonio  Seris,  as  he,  in  his  petition,  hath  set 
forth.  And  avers  that  the  same  ought  to  be  re- 
stored and  delivered  up  for  the  use  of  the  Span- 
ish  owner  or  owners.     The  replication  then 
proceeds  to  aver,  that  as  the  said  vessel  is  stated 
in  the  plea  to  have  been  captured  on  the  high 
seas  by  a  certain  armed  vessel  called  the  Man- 
goree.  commanded  by  one  James  Barnes,  which 
armed  vessel  is  stated  to  have  been  commissioned 
under  a  certain  authority  called  the  United 
Provinces  of  Rio  de  la  Plata,  in  South  America, 
the  said  capture  and  seizure.&c.  were  piratical, 
or  tortious,  and  contrary  to  the  lawful  and  well- 
known  rights  of  the  faithful  subjects  of  His  said 
Hajesty,  to  whom  the  same  belonged  at  the  time 
of  such  capture, &c. , and  that  no  right  of  property 
thereby  vested  in  the  said  Barnes  or  Utley,  or  any 
other  person  or  persons  who  were  navigating  and 
flailing  in  the  said  armed  vessel  called  the  Man- 
^oree;   1st.  Because,  at  the  time  when  the  said 
pretended  capture  as  prize  of  war  was  made,«&c. , 
the  several  provinces  situate  in  South  America, 
and  near  to  the  river  called  Rio  de  la  Plata. 
were  provinces  and  colonies  of  His  said  Majesty 
Ferdinand   VII.,  and  now  are  provinces  and 
colonies  of  His  said  Majesty ;  and  that  the  same 
had  been,  for  a  long  course  of  years,  provinces 
5T*]  and  colonies  of  the  successive  *king8  of 
Hpain ;  and  that  all  the  people,  persons,  and  in- 
habitants dwelling  therein,  were,  on  the  21st 
4lAy  of  October,  1815,  and  for  a  long' time  be- 
fore had  been,  and  now  are  Spanish  subjects, 
nnd  did  at  the  aforesaid  times,  and  now  do  owe 
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allegiance  and  fidelity  to  His  said  Majesty. 
3d.  Because  the  said  subjects  and  persons, 
dwelling  in  the  said  provinces  and  colonies  in 
South  America,  had  not.  on  the  25th  dav  of 
October.  1815,  nor  had  any,*  or  either  of  the 
said  subjects  and  persons,  then,  or  at  any  other 
time,  any  lawful  right,  power,  or  authority,  to 
commission  any  vessel  or  vessels,  or  any  person 
or  persons  whomsoever,  to  wage  war  against 
him,  the  said  Ferdinand  VII.,  nor  against  his 
subjects,  or  their  persons,  or  property,  by 
sea,  or  elsewhere ;  and  that  no  person  or  per- 
sons whomsoever,  could  lawfully  receive,  and 
take  from  any  person  or  persons  in  any  of 
the  said  colonies  or  provinces,  any  commission, 
power,  or  authority,  or  right,  to  wage  war,  and 
make  captures  of  any  property  on  tlie  high  seas. 
3d.  Because  all  captures  made  on  the  high  seas, 
under  the  pretense  of  power  or  authority  de- 
rived from,  or  in  virtue  of  any  such  commission 
as  set  forth  in  said  plea,  is  unlawful  and  pirati- 
cal; and  that  all  pretended  captures  and  seiz- 
ures, as  prize  of  war,  of  property  belonging  to 
the  subjects  of  His  said  Majesty  when  made 
under  such  commissions  as  aforesaid,  are  cog- 
nizable by  the  courts  of  nations  at  peace  and  in 
amity  with  His  said  Majesty,  wliich  hold  ple>is 
of  admiralty  and  maritime  jurisdiction,  and  take 
cognizance  of  cases  arising  under  the  law  of 
nations,  whenever  the  property  so  captured  is 
foui^  within  *their  respective  jurisdic-  [*68 
tions.  And  as  a  further  ^ound  for  the  claim 
of  restitution  to  the  original  Spanish  owners, 
the  replication  recites  the  6th,  9th.  and  14th 
articles  of  the  treaty  of  1795,  between  the  Unit- 
ed States  and  Spain.  And  as  a  further  ground 
for  the  claim,  it  alleges  that  the  papers  exhib- 
ited with  the  plea,  and  by  which  the  capture  is 
pretended  to  be  justified,  are  false  and  colorable ; 
that  the  prize  crew  did  not  speak  the  Spani.sh 
language,  and  were  shipped  at  Port-au-Princo; 
that  one  of  the  crew  stated  in  his  affidavit  that 
the  flag  of  the  privateer  was  obtained  at  that 
place;  and  that  all  of  them  stated  that  the  Di- 
vina Pastora,  from  the  time  of  her  capture, was 
ordered  for,  and  bound  to  the  same  place,  all 
the  captured  persons  having  been,  previously 
taken  out  of  her,  and  put  on  board  the  privateer. 
And  concludes  with  renewing  the  averments  of 
the  piratical  and  tortious  capture,  and  praying 
that  restitution  of  the  property  may  be  decreed 
to  him,  the  Spanish  Consul,  to  be  held  for  the 
right  owners  or  owner  thereof,  who  are  subjects, 
or  a  subject  of  the  King  of  Spain. 

Upon  these  pleadings,  further  proceedings 
were  had  in  the  District  Court,  under  which  a 
decree  was  pronounced  of  restitution  of  the  ves- 
sel and  cargo  to  the  libelant,  for  the  benefit  oi 
the  original  Spanish  owners.  This  decree  was 
affirmed,  pro  forma,  in  the  Circuit  Court,  and 
the  cause  was  brought  by  appeal  to  this  court. 

Mr.  Winder,  for  the  appellants,  argued,  that 
there  was  nothing  stated  in  the  allegation  of  the 
Spanish  *Consul,  or  in  the  other  plead-  [*69 
ina^  in  the  cause,  by  which  a  prize  court  of 
this  country  could  take  jurisdiction  of  this 
capture.  ]Nothing  was  alleged  to  Show  that  it 
was  made  within  our  neutral  territory,  or  in 
violation  of  our  neutral  rights  by  an  armament 
fitted  out,  or  augmented  in  our  ports;  the  only 
two  cases  in  which  the  tribunals  of  a  neutral 
country  can  assume  jurisdiction  of  captures 
made  jure  belli.    The  present  capture  was  made 
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jure  belli,  because  made  under  a  commisaion 
from  the  United  Provinces  of  the  Rio  de  la 
Plata.  The  government  of  the  United  States, 
recognizing  the  existence  of  a  civil  war  between 
Spain  and  the  United  Provinces,  but  remaining 
neutral,  the  courts  of  the  United  States  must 
consider  as  legal  those  acts  of  hostility  which 
war  authorizes,  and  which  the  new  government 
may  direct  against  the  parent  country.*  Pos- 
session under  the  capture  Is  pnnm  facie  evi- 
dence sufficient  to  maintain  that  possession, 
unless  it  is  shown  that  the  libelants  have  a 
better  riglit.  But  that  possession  ii  admitted, 
and  nothing  is  shown  by  the  pleadings  to  au- 
thorize the  courts  of  this  country  to  devest  it 
from  the  captors.  There  is  no  infraction  of 
the  treaty  with  Spain  pleaded  which  can  give 
our  courts  jurisdiction  to  restore  to  the  former 
Spanish  owners.  The  6th  and  9th  articles  of 
the  treaty  of  1795  are  the  only  articles  which 
can  have  any  bearing  upon  the  case,  and  these 
only  provide  for  restitution  where  the  capture 
is  made  within  our  territorial  limits,  or,  where 
it  is  made  by  pirates.  But  it  is  not  pretended 
60*1  that  the  present  capture  *wa8  made 
withm  our  territorial  jurisdiction;  and  the 
court  has  already  determined,  that  a  capture 
under  a  commission  from  the  revolted  prov- 
inces is  not  a  piratical  capture. 

Afr.  Wdfster  and  Mr.  Z>.  B.  (^<fo»,  contra,  con- 
tended that  the  district  courts  of  the  United 
States  are  courts  of  the  law  of  nations,  and  tliat  a 
general  allegation  of  a  marine  tort,  in  violation 
of  the  law  of  nations,  is  sufficient,  prima  facie. 
to  give  them  jurisdiction,  where  the  captured 
property  is  brought  within  our  territory.  As 
a  general  allegation  of  prize  is  sufficient,'  so  is 
a  general  allegation  of  an  unlawful  capture. 
It  then  beox>mes  incumbent  upon  the  captors  to 


show  that  the  capture  was  made  under  a  com- 
mission from  a  sovereign  power  in  amity  with 
the  United  States.     A  neutral  tribunal  has  a 
right  to  inquire  whether  the  commission  was 
regularly  issued  by  a  competent  authority,  in 
oraer  to  see  whether  the  capture  was  piratical, 
or  in  the  exercise  of  the  lawful  rights  of  war.' 
The  general  rule,  tmquestionably,  is,  that  the 
courts  of  the  captors'  country  have  the  exclu- 
sive cognizance  of  all  seizures  as  prize;  but  to 
this  rule  there  are  exceptions,  as  ancient  and 
as  flrmly  established  as  the  rule  itself.    Among 
these  is  the  case  of  a  capture  made  by  an  arma- 
ment fitted  out  or  augmented  within  neutral 
territory.     A  capture  thus  made  in  violation  of 
the  neutral  sovereignty  *deprives  the   [*61 
courts  of  the  belligerent  country  of  their  exclu- 
sive jurisdiction,  and  confers  it  on  the  courts 
of  the  neutral  state,  who  will  exercise  it  by 
making  restitution  to  the  injured  party.*    Tbe 
acts  of  Congress,  and  the  Spanish  treaty,  pro- 
hibiting the  equipment  of  armed  vessels  in  our 
ports,  and  imposing  the  obligation  to  restore' 
captures  made  by  them,  are  merely  accumu- 
lated upon  the  pre-existcnt  law  of   nations, 
which  equally  prohibited  the  one,  aa  an  injury 
to  friendly  powers,  and  enjoined  the  other,  as 
a  correspondent  duty.*    But  even  if  this  were 
not  the  law  *of  nations,  the  treaty  with  [*63 
Spain  and  the  acts  of  Congress  make  it  the  law 
of  this  court.     "Every  treaty,"  says  Sir  W. 
Scott,  "is  a  part  of  the  private  *law  of  [*63 
that  state  which  enters  into  it.  "•    This  princi- 
ple of  public  law  is  expressly  recognized  by 
our  municipal  constitution,  in  which  treaties 
entered  into  by  the  United  States  are  declared 
to  be  a  part  of  the  supreme  law  of  the  land. 
The  Spanish  treaty  and  the  acts  of  Congress 
pronouncing  the  illegality  of  captures  in  viola- 


t— The  United  States  v.  Palmer,  3  Wheat.  610,684. 

2.— Tbe  Fortuna,  1  Dodson;  The  Adeline,  9 
Cninch,  244,  284. 

8.— Talbot  v.  Janson,  3  Dall.  159 ;  The  Invincible, 
1  Wheat.  268;  2  Sir  L.  Jenkins,  727. 

4.— Talbot  V.  Janson,  8  Dall.  133, 164 ;  The  Alerta, 
9  Cranch,  359,  364. 

5.— Vattel,  L.  3,  c.  7,  8. 104,  105 ;  2  Rutherforth,  c. 
9,  8. 19,  p.  563;  Martens  on  Privateers,  s.  L3,  p.  42; 
Burlamaqui,  p.  4,  c.  3,  e.  20,  21, 23;  2  Sir  L.  Jenkins, 

727,  728. 

**  So  that  upon  this  whole  matter  of  fact,  there  do 
arise  two  questions :  The  one,  whether  the  com- 
mission whereby  this  <  »btender  was  taken  is  a  {rood 
cotnmlftsion.  The  other,  wliether  this  capture  was 
not  a  violence  to  that  protection  and  safeg^uard 
which  Tour  Majesty's  autboritj'  affords  unto 
Btmngers,  cominif  upon  their  lawful  oecaslons  to- 
wards any  of  Your  Majesty's  harbors  or  ports. 

**A8tothecomnii8j»ion,  'tis  true.  His  Majesty  of 
Portugral  is  not  obll«rcd,  in  errantinir  out  commis- 
sions,  to  take  bis  measures  from  the  English,  or 
any  other  foreign  style ;  yet  the  ireneral  law  deter- 
mines all  comrai!«lons  (most  especially  such  as  this 
is)  to  be  stricti  jurU^  and  not  to  be  farther  extend- 
ed, either  by  infei^nces  or  deductions,  than  the  ex- 
press words  do  naturally  import.  So  that,  what- 
ever the  meaning  of  that  clause  be.  viz.,  that  de 
BiliM  may  set  out  a  man-of-war,  and  what  other 
vessels  snail  be  necessary  for  him  (as  if  he  might 
have  severaj  vessels  at  sea,  at  one  and  the  same 
time,  and  yet,  himself  and  his  commission  can  be 
but  in  one  of  them),  it  cannot  be  said  that  he  hath 
lit)erty  to  substitute  or  depute  another  to  act  in  his 
place,  since  Ihei-e  is  no  such  power  of  deputation 
given  him  by  his  commission.  Much  less  can  a 
copy  or  translation  be  authentlck  when  there  is  no 
chiuse  providing  to  that  effect  In  the  original ;  es- 
pecially in  this  case,  which  Is  as  little  favorable  as 
can  be  in  the  eye  of  the  law. 


**  The  second  question  is,  as  I  humbly  conceive^ 
best  resolved  out  of  a  declara1ion,which  Your  Ma- 
jesty's grandfather,  of  blessed  memory,  publifbed 
in  the  year  1604,  in  reference  to  these  hostilities,  in 
these  words : 

**  Our  pleasure  is  that  within  our  ports,  havens, 
roads,  creeks,  or  other  places  of  our  dominion,  or 
so  near  to  any  of  our  said  pons  or  havens  as  may 
be  reasonably  construed  to  be  within  that  title, 
limits,  or  precinct,  there  shall  be  no  force,  violence, 
or  surprise,  or  offense,  suffered  to  be  done,  either 
from  man-of-war  to  man-of-war,  or  from  mau-of- 
war  to  merchant,  &c.,  but  that  all  of  what  nation 
soever,  so  long  as  they  shall  be  within  those  our 
ports  and  places  of  Jurisdiction,  or  where  our  offi- 
cers may  prohibit  violence,  shall  be  understood  to 
be  under  our  protection,  and  to  be  ordered  by 
course  of  Justice.  &c.  And  that  our  officers  aod 
subjects  shall  prohibit^  as  much  as  in  them  Ues,  all 
hovering  of  men-of-war,  Ac.,  so  near  the  entry  of 
any  of  our  havens  or  coasts ;  and  that  they  shull 
receive  and  succor  all  merchants  and  others,  that 
shall  fall  within  the  danger  of  any  such  as  shall 
await  our  coasts,  in  so  near  places,  to  the  hindrance 
of  trade  to  and  from  our  kingdoms." 

'*  So  that,  considering  this  snallop  set  out  of  Your 
Majesty's  port,  where  it  hovered  forprey ;  since  it 
WHS  manned  for  the  most  part  with  Your  Majet^ty's 
subjects,  contmry  to  the  meaning  of  the  4tb  and 
6th  articles  of  the  treaty  with  Spain,  made  in  the 
year  1630;  since  the  surprisal  was  made  in  the 
night,  not  by  force  of  arms,  but  by  abusing  Yuur 
Majesty's  name  and  authority ;  since  the  true  com- 
mission was  neither  pretended.showed,  nor,  indeed, 
on  board  at  the  time  of  the  capture;  1  aoi  of  opin- 
ion, that  the  capture  was  unduly  made,  and  tbat 
the  Ostender  ought  to  have  his  ship  and  goods  rcv 
stored  to  him,  and  that  the  commander  in  the  shal- 
lop, and  the  English  on  board,  deserve  to  be  pun- 
ished. All  which  I  do  with  all  humility  submit  to 
Your  Majesty's  royal  wisdom. 

"L.  JENKINS." 

6.— The  Eenroom,  2  Kob.  8. 

Wheat.  4. 
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The  Divina  Pastora,  the  Spanish  Consul,  Claimant. 
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tion  of  our  neutrality,  the  dut^  to  restore  the 
captured  property  to  the  original  owner  fol- 
lows as  a  corollary.  Supposing  the  allegations 
to  be  sufficiently  pleaded,  the  proofs  will  fully 
authorize  the  court  in  decreeing  restitution  to 
the  original  Spanish  owners  in  this  case.  But 
if  the  court  should  be  of  opinion  that  the 
pleadings  are  defective,  it  will  not  dismiss  the 
injured  party,  but  will  permit  him  to  assert  his 
rights  in  a  new  allegation.  ^ 

Makshall,  Ch.  J.,  delivered  the  opinion  of 
the  court.  The  decision  at  the  last  term,  in  the 
case  of  the  United  States  v.  Palmer,*  establishes 
the  principle  that  the  government  of  the  United 
States,  having  recognized  the  existence  of  a  civil 
war  between  Spam  and  her  colonies,  but  re- 
maining neutral,  the  courts  of  the  Union  are 
bound  to  consider  as  lawful  those  acts  which 
64*]  war  authorizes,  and  which  *the  new  gov- 
ernments in  South  America  may  direct  agamst 
their  enemy.  Unless  the  neutral  rights  of  the 
United  States,  as  ascertained  by  the  law  of  na- 
tions, the  acts  of  Congress,  and  treaties  with 
foreign  powers,  are  violated  by  the  cruisers  sail- 
ing under  commissions  from  those  governments, 
captures  by  them  are  to  be  regarded  by  us  as 
other  captures,  jure  belli,  are  regarded;  the 
legality  of  which  cannot  be  determined  in  the 
courts  of  a  neutral  country.  If,  therefore,  it 
appeared  in  this  case  that  the  capture  was  made 
under  a  regular  commission  from  the  govem- 

1.— Tbe  Adeline.  9  Cranoh,  284:  The  .Edward,  1 
Wheat.  261, 289;  The  Samuel,  lb.  13,  Dote  1. 

2.-3  Wheat.  610. 

•  3.— It  is  a  principle  which  has  been  frequently 
!aid  down  by  this  court,  thai  it  is  the  exclusive 
ri>fht  of  governments  td  acknowledge  new  states 
arising  in  the  revolutions  of  the  world,  and  until 
such  recognition  by  our  government,  or  by  the 
government  of  the  empire  to  which  such  new  state 
previously  belonged,  04)urts  of  justice  are  bound 
to  consider  the  audent  state  of  things  as  remaining 
unchanged.  Hose  v.  Himely,  4  (^ncb,  292;  Oel- 
8toa  v.  Hoyt,  ante^  Vol.  III.,  p.  324.  The  distinction 
between  the  recognition  of  the  independence  of  a 
nt-wly-constituted  government  which  separates  iU 
self  from  an  old-established  empire,  and  the 
recognition  of  the  existence  of  a  civil  war  be- 
tween such  new  government  and  the  parent 
country,  is  obvious.  In  the  latter  case  the  very 
objoct  of  the  contest  is  what  the  former  supposes 
to  bo  decided.  But  in  the  meantime,  all  the  bel- 
ligerent rights  which  belong  to  anciently-estab- 
Ukhed  govern raeutH,  except  so  far  as  they  may  be 
restrained  by  treaty  stipulations,  belong  to  both 
parties.  'Hie  obligations  which  neutrality  Imposes, 
are  also  to  l>e  f  uftliled  towards  each  party,  w  hat 
are  those  obligations,  and  how  they  may  be  affected 
b3'  the  misconduct  of  the  belligerents,  has  been 
frequently  made  a  subject  of  decision  in  this  court. 
Thus,  where  tbe  commander  of  a  French  prlva^ 
tccr,  csall€Ml  the  Citizen  Genet,  having  captured,  as 
prize  on  the  high  seas,  the  sloop  Betsev,  sent  the 
vessel  into  the  port  of  Baltimore;  and  upon  her 
arrival  there,  the  owners  of  the  sloop  and  cargo 
filed  a  libel  in  tbe  District  Court  of  Maryland, 
claiming  restitution,  because  the  vessel  belonged 
to  sutijects  of  Sweden,  a  neutral  power,  and  the 
cargo  was  owned  Jointly  by  Swedes,  and  bv  citizens 
of  tbe  United  Suites,  also  neutral ;  it  was  held,  that 
the  District  Court  of  Maryland  had  Jurisdiction 
c-ompetent  to  inquire,  and  to  decide  whether,  in 
«6*j  such  case,  restitution  ought  to  be  ♦made  to 
the  claimants,  or  either  of  them,  in  whole  or  in 
part ;  that  1;*,  whether  such  restitution  could  be 
made  consistently  with  the  law  of  nations,  and  the 
treaties  and  laws  of  the  United  States.  Glass  v. 
The  Betsey,  3  Dall.  6, 16.  This  case  has  been  some- 
times  criticised  as  involving  a  denial  of  the  un- 
nue*«tionable  principle  of  public  law,  that  the  Ju- 
dicial cognizance  of  prizes  belongs  exclusively  to 
the  tribunals  of  the  captor's  country,  with  the 

Wheat.  4. 


ment  established  at  Buenos  Ayres,  by  a  vessel 
which  had  not  committed  any  violation  of  our 
neutrahty,  the  captured  property  must  be  re- 
stored to  the  possession  oi  the  captors.  But  if, 
on  the  other  hand,  it  was  shown  that  the  cap- 
ture was  made  in  violation  of  our  neutral  rights 
and  duties,  restitution  would  be  decreed  to  the 
original  owners.  But  the  pleadings  in  this  case 
are  too  informal  and  defective  to  pronounce  a 
final  decree  upon  the  merits.  The  proceedings 
in  the  admiralty  must  always  contain  at  least  a 
general  alle^tion  of  such  a  nature  as  will  apply 
to  the  case,  as  of  prize,  &c.  The  court  has 
always  endeavored  to  keep  these  proceedings 
within  some  kind  of  rule,  though  not  requiring 
the  same  technic4il  strictness  as  at  common  law. 
Here  the  pleadings  present  a  case  which  may 
be  consistent  with  the  demand  of  the  former 
owners  for  restitution,  but  which  is  tied  up  to 
such  a  state  of  facts  as,  if  proved,  will  not 
authorize  it;  and  will  not  admit  the  introduc- 
tion of  evidence  varying  from  the  facts  alleged. 
The  decree  of  the  Circuit  Court  must,  thereu)re, 
*be  reversed,  and  the  cause  remanded  to  [*65 
that  court,  with  directions  to  permit  the  plead- 
ings to  be  amended,  and  for  further  proceed- 
ings. 

Cause  remanded,* 


ated-^  Wheat.  608 ;  6  Pet.  47, 69 ;  4  How.  148,  15^i 
5  How.  374;  6  How.  484;  7  How.  57:  2  Black,  096;  i 
Abb.  U.  S.  38 ;  1  Curt.  89;  Blatchf.  ft  H.  186. 

admitted  exceptions  of  a  violation  of  neutral 
sovereignty  either  in  making  the  capture  or  fit- 
ting out  tbe  armament  with  which  it  is  made,  with- 
in the  neutral  territory.  But,  as  is  very  Justly- 
observed  by  the  court  in  the  case  of  The  Invincible, 
the  only  point  settled  by  the  case  of  Glass  v.  The 
i3etsey  was,  that  the  courts  of  the  neutral  country- 
have  jurisdiction  of  captures  made  in  violation  uf 
its  neutrality,  and  the  case  was  sent  back  with  a 
view  that  the  District  Court  should  exercise  Juris- 
diction, subject,  however,  to  the  law  of  nations  on 
this  matter,  as  the  rule  to  govern  its  decision. 
Ante^  Vol.  T.,  p.  257. 

8o,  also,  it  was  held.  In  the  same  case,  that  no 
foreign  power  can,  of  right,  institute  or  erect  any 
court  of  Judicature,  of  any  kind,  within  the  Juris- 
diction of  tbe  United  States,  but  such  only  as  may 
be  warranted  by,  and  be  in  pursuance  of  treaties: 
and  that  the  admiralty  jurisaictlon  which  had  been 
exercif«ed  in  the  United  States  by  the  consuls  of 
France  in  the  beginning  of  the  war  of  1793,  not  be- 
ing so  warranted,  was  illegal.  Glass  v.  The  Betsey. 
3  J3all.  6. 16. 

The  district  courts  of  the  United  States  have  no 
Jurisdiction  on  a  libel  for  damages  for  the  capture 
of  a  vessel  as  prize  by  the  commissioned  cruiser  of 
a  belUgerent  power,  although  the  captured  vessel 
is  alleged  to  belong  to  citizens  of  the  tinited  States, 
and  although  the  capturing  vessel  and  her  com- 
mander be  found  and  proceeded  against  within  the 
jurisdiction  of  the  court;  the  captured  ve8s«'l  hav-  * 
ing  been  captured  and  carried  infra  jtrcesidia  of 
the  captors.  The  United  States  v.  Peters,  3  Dall. 
131. 

The  capture  of  a  vessel  from  a  belligerent  power, 
by  a  Citizen  of  the  United  States,  under  a  commis- 
sion from  another  belligerent  power  (though  the 
captor  sets  up  an  a<}t  of  expatriation,  not  carried 
into  eflfect  by  a  departure  from  the  United 
^States,  with  an  intention  to  settle  permanent-  [*67 
ly  in  another  country),  is  an  unlawful  capture,  and 
the  courts  of  the  United  States  will  decree  restitu- 
tion to  the  original  owner.  Talbot  v.  Janson,  ft 
Dall.  133, 181.  A  capture  by  a  citizen  of  a  neutral 
state,  who  sets  up  an  act  of  expatriation  to  justify 
it,  is  unlawful,  where  the  removal  from  his  own 
country  was  by  sailing,  cum  dolo  ct  culjm,  in  the 
Ciipacity  of  a  cruiser  against  friendly  powers.  lb. 
153.  QiuBrcj  Whet  her  a  citizen  of  the  United  States, 
expatriating  himself  according  to  the  law  of  a  par- 
ticular state  of  the  Union,  of  which  he  is  also  a  citi- 
zen, can  be  considered  as  having  lost  the  eharacter 
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Supreme  Court  of  the  United  States, 
[practice.] 
EVANS  V.  PHILLIPS. 
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A  writ  of  error  will  not  lie  on  a  judgrment  of  non- 
suit. 

TERROR  to  the  Circuit  Court  of  New  York. 

Mr.  2>.  B.  Ogden  moved  to  dismiss  the  writ  of 
error  in  this  case,  upon  the  ground  that  the 
plaintiff  had  submitted  to  a  nonsuit  in  the  court 
helow,  upon  which  no  writ  of  erroi'will  lie. 

The  court  directed  the  writ  of  error  to  be  dis- 
missed. 

74*]     *  Judgment. — This  cause  came  on  to 


of  a  citizen  of  the  United  States,  so  as  to  be  author- 
ized to  capture  under  a  foreis'n  commission  the 
Firoperty  or  powers  In  amity  with  the  United  States, 
b.  158.  A  capture  by  a  ves6<;l,  built,  owned,  and 
fitted  out  as  a  vessel  of  war,  in  a  neutral  country, 
is  unlawful,  and  restitution  of  the  pro|>erty  capt- 
ured by  such  vessel  will  be  decreed  by  the  coui-ts 
of  the  neutral  country,  if  brouKht  within  its  juris- 
diction, lb.  16S,  167.  Every  illegal  act  committed 
on  the  hlffh  seas  does  not  amount  to  piracv.  A 
capture,  although  not  piratical,  may  be  Illegal,  and 
of  such  a  nature  as  to  induce  the  court,  to  award 
restitution.  lb.  154, 100.  A  capture  made  by  a  law- 
fully-commissioned cruiser  through  the  medium 
and  instrumentalitv  of  a  neutral,  who  bad  no  right 
to  cruise,  is  unlawful:  and  the  property  capturcMl 
will  be  restored  by  the  neutral  state,  If  brought 
within  its  Jurisdiction.  lb.  155, 167.  The  exemption 
of  belligerent  captures  on  the  high  seas,  from  in- 

aulry  by  neutral  courts,  belongs  only  to  a  bel- 
gerent  vessel  of  war,  lawfully  commissioned ;  and 
if  a  vessel  claims  that  exemption,  it  is  the  duty  of 
tiie  court,  upon  application,  to  make  inquiry, 
whether  she  is  the  vessel  she  pretends  to  be.  lb. 
1S9.  If,  upon  such  inquiry.  It  appears  that  the  ves- 
sel pretending  to  be  a  lawful  cruiser  is«realiy  not 
such,  but  uses  a  colorable  commission  for  the  pur- 
poses of  plunder,  she  is  to  be  considered  by  the  law 
of  nations,  so  far,  at  least,  as  the  title  of  property 
or  right  of  possc^ou  is  concerned,  in  the  same 
light  as  having  no  commission  at  all.  lb.  Prima 
fo/cit^  all  piracies  and  trespasses  committed  ag^iinst 
68*]  the  general  law  of  nations,  *are  inqufrable, 
and  mav  be  proceeded  against,  in  any  nation  where 
no  special  exemption  can  be  maintained  either  bv 
the  general  law  of  nations  or  by  some  treaty  which 
forbids  or  restrains  it.    lb.  160. 

Where  a  veseel  belonging  to  one  belligerent  was 
captured  by  another  belligerent,  and  being  aban- 
doned on  the  high  seas  by  the  captors,  to  avoid  the 
necessity  of  weakening  their  force  bv  manning  the 
prize,  was  found  and  taken  possession  of  by  citi- 
zens of  the  United  States,  andf  brought  into  a  port 
of  this  country,  and  libeled  in  the  District  Court 
for  salvage,  it  was  held,  that  the  District  Court  had 
jurisdiction  upon  the  subject  of  salvaRC,  and,  con- 
sequently, a  power  of  determining  to  whom  the 
residue  of  the  property,  after  payment  of  salvage, 
ought  to  be  delivered.  M'Donougb  et  al.  v.  The 
Mary  Ford.  3  Dall.  188, 196.  In  this  case  the  captors 
acquired,  immediately  on  the  capture,  such  a  right 
as  no  neutral  nation  could  Justly  impugn  or  dcstrov ; 
and  it  could  not  be. said  by  the  court  that  the 
abandonment  of  the  captured  vessel  revived  the 
interest  of  the  original  proprietors.  One-third  of 
the  value  of  the  property  was,  therefore,  decreed 
to  the  neutral  salvors,  ana  the  residue  restored  to 
the  captors.  lb.  This  case  has  been  sometimes 
supposed  to  involve  the  inconsistency  of  a  neutral 
tribunal  assuming  Jurisdiction  of  the  question  of 

Brize,  or  no  prize,  as  an  incident  to  that  of  salvage, 
tut  an  attentive  examination  of  the  case  will  show 
that  this  is  a  mistaken  supposition.  The  court  do 
not  enter  Into  the  question  of  prize  between  the 
belligerents,  but  decree  the  residue  to  the  late  pos- 
sessor ;  thus  making  the  fact  of  possession  as  be- 
tween the  belligerent  parties  the  criterion  of  right. 
Those  points  which  could  be  disposed  of  without 
any  reference  to  the  legal  exercise  of  the  rights  of 
war,  the  court  proceed  to  decide ;  but  those  which 
necessarily  Involve  the  question  of  prize,  or  no 
prize,  they  remit  to  another  tribunal.  li'Invincible, 
anUt  Vol.  I.,  p.  259. 
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be  heard  on  the  transcript  of  the  record;  on 
consideration  whereof,  it  is  adjudged  and  or- 
dered, that  the  writ  of  error  be,  and  the  same 
is  hereby  dhimissed,  with  costs,  the  plaintiff 
having  submitted  to  a  nonsuit  in  the  Circuit 
Court.* 


[common  law.] 

VAN  NEBS  r.  BUEL. 

A  oollector  of  the  customs,  who  makes  a  seizure 

l.—Vidt  Box  V.  BtnnetU  1 H.  Bl.  432 ;  Kempland  v. 
Maeauley^  4  T.  R.  436. 

Where  the  vessel  which  captured  the  prize 
in  question  had  been  built  in  the  United  States, 
with  the  express  view  of  being  employed  as  a 
privateer,  in  case  the  then  existing  dilrerenccs  be- 
tween Great  Britain  and  the  United  states  should 
terminate  *in  war ;  some  of  her  equipraents  [*69 
were  calculated  for  war,  though  frequently  used 
by  merchant  ships ;  she  was  subsequently  sold  to  a 
subject  of  one  of  t^e  belligerent  powers,  and  by 
him  carried  to  a  port  of  his  own  country,  where  she 
was  completely  armed,  equipped,  and  furnished 
with  a  commission,  and  afterwards  sailed  on  a 
cruise,  and  captured  the  prize.  It  was  held,  that 
this  was  not  an  iUeffal  outfit  in  the  United  8tates, 
so  as  to  invalidate  the  capture,  and  give  their  c<iurts 
jurisdiction  to  restoie  to  the  original  owner  the 
captured  property.  Moodie  v.  The  Alfred,  3  Dall. 
307.  A  mere  replacement  of  the  force  of  a  priva- 
teer in  a  neutral  port  is  not  such  an  ouint  and 
equipment  as  will  invalidate  the  captur(*8  made  by 
her,  and  give  the  courts  of  the  neutral  country 
Jurisdiction  to  restore  the  captured  property  to  the 
original  owner.  Moodie  v.  The  Phoebe  Anne,  8  Dall. 
319. 

A  vessel  and  cargo  belonging  to  citizens  of  the 
United  States  was  captured  as  a  prize  by  a  cruiser 
belonging  to  one  of  the  belligerent  powers  on  the 
high  seas,  and  run  on  shore  within  the  territoiy  of 
the  United  States,  by  the  prize-master,  to  avoicf  re- 
capture by  the  other  belligerent,  and  abandoned 
by  the  prize  crew  ;  the  vessel  and  cargo  were  then 
attached  by  the  original  owner,  and  an  agreement 
was  entered  into  by  the  parties,  that  they  should 
be  sold,  and  the  proceeds  paid  into  the  District 
Court,  to  abide  the  issue  of  a  suit  commenced  by 
the  owner  against  the  captors  for  damages.  Held, 
that  they  were  responsible  for  the  full  value  of  the 
property  injured  or  destroyed,  and  that  whatever 
might  originally  have  been  the  irregularity  in  at- 
taching the  captured  vessel  and  cargo,  it  was  ot>- 
vlated  oy  the  consent  of  the  captors  that  the  prize 
should  be  sold,  and  that  the  proceeds  of  the  sale 
should  abide  the  issue  of  the  suit.  Del  Col  v.  Arnold, 
3  Dall.  238.  The  consistency  of  the  court  in  this  case 
cannot  be  vindicated  with  the  same  facility  as  In 
that  of  The  Mary  Ford.  "We  are,  however,  induced 
to  believe,  from  several  circumstances,  that  we 
have  transmitted  to  us  but  an  imperfect  sketch  of 
the  decision  in  that  case.  The  brevity  with  which 
a  ease  is  reported,  which,we  are  informed,  had  l»eon 
oi-gued  successively  at  two  terms,  by  men  of  the 
first  legal  talents,  necessarily  suggests  this  opinion  ; 
and  when  we  refer  Ho  the  case  of  The  Cassius  [*70 
(The  United  States  v.  Peters),  decided  but  the  term 
preceding,  and  observe  the  correctness  with  which 
the  law  applicable  to  this  case,  in  principle,  is  laid 
down  in  the  recitals  to  the  prohibition,  we  are  con- 
firmed in  that  opinion.  But  the  case  itself  (that  of 
Del  Col  V.  Arnold)  furnishes  additional  confirma- 
tion. There  is  one  view  of  it  in  which  it  is  recon- 
cilable to  every  legal  principle.  It  appears  that 
when  pursued  by  the  terpsichore,  the  Grand 
Sachem  was  wholly  abandoned  by  the  prize  crew, 
and  left  in  possession  of  one  of  the  original  Ameri- 
can crew,  and  a  passenger;  that,  in  their  p<««es- 
sion,  she  was  driven  witliin  our  territorial  limits* 
and  was  actually  on  shore  when  the  prize  crew  re- 
sumed their  possession,  and  plundered  and  scuttled 
her.  Supposing  this  to  have  been  a  case  of  total 
derelict  (an  opinion  which,  if  incorrect,  was  only 
so  on  a  point  of  fact,  and  one  in  support  of  which 
much  might  have  been  said,  as  the  prize  crew  had 
no  proprietary  interest,  but  only  a  right  founded 
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of  Kooda  for  an  asserted  forfeiture,  and  before  tbe 
prooeedfoKS  in  rem  are  oonsummated  by  a  sen- 
tence of  condemnation,  Is  removed  from  oflQce,  ac- 
quires an  Inchoate  rl^rht  by  the  seizure,  which,  by 
the  subsequent  decree  of  condemnation,  drives  nim 
an  absolute  vested  rlfrht  to  his  share  of  the  forfeit- 
ure, under  the  collection  act  of  the  2d  of  March, 
17W. 

• 

PRROR  to  the  Circuit  Court  of  Vermont. 

This  was  an  action  of  assumpsit,  in  which 
the  defendant  in  error,  Buel,  declared  against 
the  phiintiff  in  error.  Van  Ness,  in  the  money 
counts,  and  gave  evidence  that  the  sums  of 
money,  for  the  recovery  of  which  this  suit  was 
brought,  were  the  proceeds  of  a  moiety  of  a  cer- 
tain seizure  of  goods  as  forfeited,  which  seizure 


was  made  in  the  district  of  Vermont,  on  the  6th 
of  July,  1812,  while  the  plaintiff  below  was  col- 
lector of  the  'customs  for  said  district,  &c. ,  [*75 
which  goods  were  libeled  in  September,  1812» 
in  the  District  Court,  and  condemned  at  the 
October  term  of  the  Circuit  Court,  1818.  That 
the  plaintiff  below  was  appointed  collector  on 
the  16th  of  March,  1811,  and  remained  in  office 
until  the  15th  of  February,  1813,  when  he  was 
removed  from  office  by  the  President,  and  the 
defendant  below  appointed  to  the  same  office; 
and  received  the  proceeds  of  the  goods  condemn- 
ed. That  various  other  parcels  of  goods  were 
seized,  and  libeled  while  the  plaintiff  below  was 
collector,  but  were  condemned  after  his  remov- 
al from  office,  and  the  proceeds  received  by 


on  the  fact  of  possession),  it  would  follow  that  the 
subsequent  resumption  of  poKK»sion  was  tortious, 
and  8ut)Jectt'd  the  parties  to  damajres.    On  the  pro- 

Sriety  <»f  the  seizure  of  the  Industry,  to  satisfy 
loise  damaires,  the  court  frlve  no  opinion,  but  place 
the  application  of  the  proceeds  or  the  sale  of  this 
ve^el,  on  the  (n'ound  of  consent ;  a  principle,  on 
the  correctness  of  the  application  of  which  to  that 
cai«p,  the  report  affords  nt)  ground  1^3  decide."  The 
Invincible,  aiUe,  Vol.  I.,  p.  ;250, 2(10. 

A  public  vessel  of  war  helonRinv  to  a  foreign 
8'>^erei»rn  at  peace  with  the  United  States,  comi n|f 
Inio  our  ports,  and  demeaning  herself  in  a  friendly 
manner,  is  exempt  from  the  jurisdiction  of  the 
c«>urts  of  the  country.  The  Exchange,  7  Cranch, 
110.  If  there  be  no  prohibition,  the  ports  of  a 
friendly  nation  are  considered  as  open  to  the  public 
ships  of  all  other  nations  with  whom  it  is  at  peace, 
and  they  enter  such  ports,  and  remain  in  them  un- 
der the  prot4)ction  of  the  frovornment  of  the  place. 
lb.  141.  Whether  the  public  ships  of  war  enter  the 
ports  of  another  friendly  nation,  under  the  license 
implied  by  the  absence  of  any  prohibition,  or  un- 
der an  expi-css  stipulation  by  treaty,  they  are 
equally  exempt  from  the  local  Jurisdiction,  lb.  141. 
7l*J  where  the  private  vessels  of  onenatioitf^enter 
the  ports  of  another,  under  a  general  hnplied  per- 
mlnsion  only,  they  are  not  exempt  from  the  local 
jurisdiction.  lb.  143.  The  sovereign  of  the  place 
19  capable  of  destroying  the  implication,  under 
which  national  ships  of  war,  entering  the  ports  of 
a  friendly  power,  open  for  their  reception,  are  con- 
sidered as  exempted  by  the  consent  of  that  power 
from  Its  Jurisdiction.  He  may  claim  and  exercise 
Jurisdiction  over  them,  either  by  employing  force 
or  by  subjecting  such  vessels  to  the  ordinary 
tribiiDHls.  lb.  146.  But  until  such  power  be  ex- 
pressly exerted,  those  general  provisions  which 
are  descriptive  of  the  ordinary  jurisdiction  of 
the  Judicial  tribunals,  and  give  an  Individual, 
whose  property  has  been  wrested  from  him,  a 
rlfrht  to  claim  that  property  in  the  courts  of 
the  country  where  it  is  found,  ought  not  to  be  so 
construed  as  to  give  them  Jurisdiction  in  a  case  in 
which  the  sovereign  power  has  impliedly  consented 
to  waive  its  Jurisdiction.  lb.  146.  Upon  these 
grroutids  it  was  determined,  in  this  case,  that  u 
public  vessel  of  war,  belonging  to  the  Emperor 
\apoleon,  which  had  before  been  the  property  of 
a  citizen  of  the  United  States,  and,  as  alleged, 
wrongfully  seized  by  the  French,  coming  into  our 
ports,  and  demeaning  herself  peaceably,  could  not 
be  r<?clalmed  by  the  former  owner  in  the  tribunals 
of  this  country.    lb. 

The  general  rule  as  to  the  prize  Jurisdiction  is, 
that  the  trial  of  captures  made  on  the  high  seas, 
jure  be/(i,  by  a  duly-commissioned  vessel  of  war, 
whether  from  an  enemy  or  a  neutral,  belongs  ex- 
clusively to  the  courts  of  that  nation  to  which  the 
captor  belongs.  The  Alerta,  9  Cranch,  359,  364.  But 
t^^)  this  rule  there  are  exceptions  »s  firmly  estab- 
lijthed  as  the  rule  itself.  If  the  capture  be  made 
within  the  territorial  limits  of  a  neutral  country, 
iDt4>  ^^hich  the  prize  is  brought,  or  by  a  privateer 
which  has  been  illegally  equipped  in  such  neutml 
country,  ttie  prize  courts  of  such  neutral  country 
not  only  possess  the  power,  but  it  is  their  duty  to 
rt»store  the  property  so  illegally  captured  to  the 
owner.  lb.  364;  Talbot  v.  Janson,  3  Dall.  133;  lb. 
288,  note.  A  neutral  nation  may,  if  so  disposed, 
without  a  breach  of  its  neutral  character,  grant 
permission  to  both  belligerents  to  equip  their  ves- 
sels of  war  within  its  territory.    But  without  such 
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permission,  the  subjects  of  the  belligerent  powers 
have  no  right  to  equip  vessels,  or  to  augment  their 
force,  either  ♦with  arms  or  with  men,  within  [♦?« 
the  territory  of  the  neutral  nation.  The  Alerta, 
0  Cranch,  366.  All  captures  made  by  means 
of  such  equipments  of  vessels,  or  augmentation 
of  their  force  within  the  neutral  territory, 
are  illegal  in  respect  to  the  neutral  nation, 
and  it  is  competent  for  its  courts  to  punish 
the  offenders,  and  in  case  the  priz^  taken  by 
them  are  brought  infra  prostddia,  to  order  them  to 
be  restored,  lb.  Even  if  there  were  any  doubt  as 
to  the  rule  of  the  law  of  nations  on  the  subject,  the 
illegality  of  equipping  a  foreign  vessel  of  war 
within  the  territory  of  the  United  States,  is  de- 
clared by  the  act  of  June  5th,  1794,  c.  288,  (1)  and  the 
Sower  and  duty  of  the  proper  court  of  the  United 
-  tates,  to  restore  the  prizes  made  in  violation  of 
that  act,  is  clearly  recognized.  lb.  To  constitute 
an  illegal  equipment  or  augmentation  of  tbe  force 
of  a  vessel  within  the  territory  of  the  United  States, 
it  is  immaterial  whether  the  persons  enlisted  are 
native  citizens  or  foreigners  aomiclled  within  the 
United  States.  Neither  the  law  of  nations  nor  the 
act  of  Congress  recognizes  any  distinction  in  this 
respect,  except  as  to  subjects  of  the  foreign  state 
in  whose  i»ervlce  they  are  so  enlisted,  being  tran- 
slentl:r  within  the  United  States.    lb.  386. 

During  the  late  war  between  the  United  States 
and  Great  Britain,  a  French  privateer,  called  the 
Invincible,  and  duly  commissioned,  was  captured 
by  a  British  cruiser,  afterwards  recaptured  by  a 
private  armed  vessel  of  the  United  States ;  again 
captured  by  a  squadron  of  British  frigates;  again 
recaptured  by  another  United  States  privateer,  and 
brought  into  a  port  of  the  United  States  for  ad- 
judication. Restitution  on  payment  of  snlvage  was 
claimed  by  the  French  Consul  on  behalf  of  the 
owners  of  the  Invincible.  A  claim  was  also  inter- 
posed by  citizens  of  the  United  States,  who  alleged 
that  their  property  had  been  unlawfully  taken  by 
tho  Invincible,  before  her  first  capture,  on  the  high 
seas,  and  prayed  an  indemnihcatlon  from  the  pro- 
ceeiis.  Hestitution  to  the  original  French  owner 
was  decreed  by  the  Circuit  Court,  which  decree 
was  affirmed  in  this  court;  and  it  was  determined 
that  the  tribunals  of  this  country  have  no  Jurisdic- 
tion to  redress  any  supposed  torts  committed  on 
the  high  ^seas  upon  the  prQi>erty  of  our  cltl-  [*78 
zens,  by  a  cruiser  regularly  commissioned  by  a 
foreign  and  friendly  power,  except  where  such 
cruiser  has  been  fitted  out  in  violation  of  our  neu- 
trality. L'ln vincible,  ante,  Vol.  I.,  p.  238;  8.  C.  2 
Gallis.  29. 

Vule  infra,  the  cases  of  The  Estrella,  and  The 
Neustra  Senora  de  la  Caradld,  In  which  the  same 
principles  which  are  collected  in  this  note  wereap- 

{)lied  to  captures  of  Spanish  property  by  Venezue- 
ean  and  Cartbagenian  privateers,  and  the  property 
was  restoriHl  to  tbe  original  owners,  or  to  the  cap- 
tors, accordlngr  a^  the  capture  had,  or  had  not  been 
made  in  violation  of  our  neutrality. 

For  the  different  public  acts  by  which  the  gov- 
ernment of  the  United  States  has  recognized  the 
existence  of  a  civil  war  between  Spain  and  her 
American  colonies,  see  the  Appeudix,  Note  II. 


(I).— This  act  was  made  perpetual  by  that  of  April 
24th,  1800,  c.  189,  which  was  repealed,  and  all  laws 
respecting  our  neutral  relations  were  incorporated 
into  one,  by  the  act  of  the  20th  of  April,  1818,  c.  93. 
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the  defendaDt  below.  The  court  below  charged 
the  jury  that  the  defendant  in  error  was  enti- 
tled to  recover  a  moiety  of  the  seizures  so  made 
by  him  during  his  continuance  in  office,  and 
condemned  after  his  removal.  The  jury  found 
A  verdict,  and  judgment  was  rendered  for  the 
plaintiff  below ;  and  a  bill  of  exceptions  having 
been  taken  to  the  charge  of  the  court  below, 
the  cause  was  brought  by  writ  of  error  to  this 
court. 
The  cause  was  submitted  without  argument. 


Story,  J. ,  delivered  the  opinion  of  the  court : 
The  case  differs  from  that  of  Jones  v.  Sharers 
Executors,^  in  two  circumstances;  first,  that 
this  is  the  case  of  a  seizure  of  goods  for  an  as- 
serted forfeiture;  and,  secondly,  that  before  the 
proceedings  in  rem  were  consummated  by  a 
sentence,  the  collector  who  made  the  seizure 
76*]  was  removed  from  office.  In  our  *judg- 
ment,  neither  of  these  facts  affords  anv  ground 
to  except  this  case  from  the  principles  which 
were  established  in  Jones  v.  Snore's  Exectttors. 
It  was  there  expressly  held,  that  the  collector 
acquired  an  inchoate  right  by  the  seizure,  which, 
by  thesubsequent  decree  of  condemnation,  gives 
him  an  absolute  vested  title  to  his  share  in  the 
forfeiture.*  Without  overturning  the  doctrine 
of  that  case,  the  present  is  not  susceptible  of  ar- 
gument; and  we  therefore  unanimously  affirm 
Uie  decision  of  the  Circuit  Court. 

Judgment  affirmed. 

nted-10  Wheat.  289 ;  10  How.  138 ;  11  How.  32 ;  7 
Wall.  461 ;  4  Wash.  66 ;  1  Abb.  U.  S.  116. 


[common  law.] 
WILLIAMS  et  al.  v.  PEYTON'S  Lessee. 

In  the  case  of  a  naked  power,  not  coupled  with 
an  Interest,  the  law  requires  that  every  pre-rt'qul- 
Bite  to  the  cjcerclHO  of  that  power  ghould  precedo  It. 

The  party  who  sets  up  a  title  must  furnish  the 


evidence  neoessary  to  support  It.  If  the  validity  of 
a  deed  depends  on  an  act  inpais^  the  party  claim- 
Ingr  under  it  is  as  much  bound  to  prove  the  per- 
formance of  the  act  as  he  would  be  bound  to  pn>ve 
any  matter  of  record  on  which  the  validity  of  the 
dt*ed  migrht  depend. 

In  the  case  or  lands  sold  for  the  non-payment  of 
taxes,  the  marshal's  deed  is  not  even  prima  facte 
evidence  that  the  pre-requisites  required  by  la'vr 
have  been  oompllea  with ;  but  the  partv  daiminfr 
under  It  must  show  positively  that  they  nave  been 
complied  with. 


THIS  cause  was  ar^ed  by  }(r.  Janes hnd  Mr. 
Talbot  for  the  pTaintiffs  in  error,  and  by 
Mr.  Taylor  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 
Marshall,  Ch.  J.: 

This  is  an  ejectment  brought  in  the  Circuit 
Court  for  the  District  of  Kentucky,  by  the  orig- 
inal patentee,  against  a  purchaser  at  a  sale  maue 
for  non-payment  of  the  direct  tax,  imposed  by 
the  act  of  Congress  of  *the  14th  of  July,  [*7H 
1798,  c.  92.  After  the  plaintiff  in  the  Circuit 
Court  had  exhibited  his  title,  the  defendants 
gave  in  evidence  the  books  of  the  supervisor  of 
the  district,  showing  that  the  tax  on  the  lands 
in  controversy  had  been  charged  to  the  plaint- 
iffs, and  that  they  had  been  sold  for  the  non- 
payment thereof.  They  also  gave  in  evidence 
a  aeed  executed  by  the  marshal  of  the  district, 
in  pursuance  of  the  act  of  March  3d,  1804,  and 
proved  by  Christopher  Greenup,  the  agent  of 
the  plaintiff,  that  there  were  tenants  on  the  land, 
and  that  he  did  not  pay  the  tax  nor  redeem  the 
land. 

Upon  this  evidence,  the  court,  on  the  motion 
of  the  plaintiff ,  instructed  the  jury  "that  the 
purcf/aser  under  the  sale  of  lands  for  the  non- 
payment of  the  direct  tax,  to  make  out  title, 
must  show  that  the  collector  had  advertised  the 
land,  and  performed  the  other  requisites. of  the 
law  of  Congress,  in  that  case  provided,  other- 
wise he  made  out  no  title."  The  defendants 
then  moved  the  court  to  instruct  the  jury  "that 
the  deed  and  other  evidence  produced  by  them. 
and  herein  mentioned,  was  prima  facte  evidence 
that  the  said  land  had  been  advertised,  and  the 


1.— 1  Wheat.  488. 

8.— Under  the  collection  act  of  the  2d  of  March, 
1799,  c.  128,  and  other  laws  adopting  the  provisions 
of  thstaot,  theMOth  i^ectlon  of  which  enjoins  the 
collector,  within  whoi^  district  a  seizure  shall  be 
made  or  forfeiture  incurred,  to  cause  suits  for  the 
same  to  be  commenced  without  delay,  and  prose- 
cuted to  effect ;  and  authorizes  him  to  receive  from 
the  court,  in  which  a  tyial  is  had,  or  from  the  prop- 
er officer  thereof,  the  sums  so  received,  after  de- 
ducting the  proper  chanres,  and  on  receipt  thereof, 
reauires  him  to  pay,  and  distribute  the  same  with- 
out delay,  accordinfl:  to  law,  and  to  transmit,  quar- 
terly or  yearly,  to  tne  treasury,  an  account  of  all 
the  moneys  received  bv  him  for  fines,  pennlties,  and 
forfeitures  durinfr  such  quarter.  The  91st  section 
dechires  that  all  fines,  penalties  and  forfeitures. 


recovered  by  virtue  of  the  act,  and  not  otherwiae 
appropriated,  shall,  after  deducting  all  proper  co«ir«i 
and  charge^  be  disposed  as  follows:  **One  uioletjr 
shall  be  lor  the  u»*  of  the  Unit«d  States, &c.,  paid 
into  the  treasury  thereof  by  the  collector  receivings 
the  same ;  the  other  moiety  shall  be  divided  be> 
tween,  and  paid  in  equal  proportions,  to  the  collec- 
tor and  naval  officer  of  the  district,  and  surveyor 
of  the  port,  wherein  the  same  shall  have  lieen  incur- 
red, or  to  such  of  the  said  officers  as  there  may  be 
within  the  same  district ;  and  in  districts  wnere 
only  one  of  the  said  officers  shall  have  been  ei^tatv. 
lished,  the  saiH  ♦moiety  shall  be  given  to  such  1*77 
officer."  Then  follow  provisions  conceminfr  the  dis- 
tribution, whore  the  recovery  has  been  had  Id  pur- 
suance or  information  iriven  by  an  informer,  or  by 
any  officer  of  a  revenue  cutter. 


Note.— It  is  jiaid  in  Cocke  v.  Halsey,  16  Pot.  86, 
that  **  all  that  was  ruled  in  that  case  (Williams  v. 
Peyton,  tniprat)  was  this,  that  when  a  title  depends 
upon  the  acts  of  a  ministerial  officer  to  be  perform- 
ed in  paiSf  proof  of  the  performance  of  those  acts 
Is  necessarj'  to  sustain  such  a  title." 

In  the  execution  of  a  power  to  h-ell  lands  for  tax- 
es, a  strict  compliance  with  all  the  material  reouire- 
ments  of  the  statute,  is  required.  Hitter  v.  Worth, 
B8  N.  Y.  «27 ;  Cruger  v.  Dougherty,  I  Lans.  (N.  Y.) 
46i ;  Nat.  Life  Ins.  Co.  v.  McKay.  5  Abb.  N.  S.  445 ; 
Btead  v.  Course.  4  Cranch,  403;  McClunjr  v.  Ross,  5 
Wheat.  116 ;  Finley  v.  Cook,  54  Barb.  9 ;  Thatcher  v. 

518 


Powell,  6  Wheat.  119 ;  Rowkendorff  v.  Taylor,  4  Pet. 
349;  Clarke  v.  Strickland,  3  Curt,  C.  C.  439;  Miner 
V.  McLean,  4  McLean,  188 ;  3  West.  Law,  J.  4 ;  Moore 
i  V.  Brown,  4  McLean,  211 ;  11  How.  414;  Mayhow  v. 
Davis,  4  McLean,  213;  S.  C.5  West.  Law,  J  3H ;  Ar- 
rowsmlth  v.  Burllngrton,  5  West.  Law,  J.  491 ;  Parker 
v.  Overman,  18  How.  157 ;  (reversinir  8.  C.  Henip^t. 
692) ;  Ogden  v.  Harrinirton,  6  McLean,  418 ;  Stans- 
bury  v.  Tatfg'ort,  3  McT..ean,  457 ;  Rush  v.  WlUIams. 
1  Cooke,  360;  Corp.  of  washinjrton,  ft  Wheat. 
681;  Mason  v.  Pearson,  9  How.  248;  Holyniyd  v. 
Puraphrey,  18  How.  69:  Thompwm  v.  Carroll.  22 
How.  422;  Bradley  v.  Connor,  5  Cranch,  C.  C.  015 ; 

Wheat.  4. 
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other  requisites  of  the  law  of  Congress,  as  to  the 
duty  of  the  collector  in  that  respect,  had  been 
complied  with :"  but  the  court  refused  to  give 
the  instruction;  and,  on  the  contrary,  instructed 
the  jury  **  that  said  deed,  and  other  evidence, 
was  not  prima  facie  evidence  that  the  said  land 
had  been  advertised  according  to  law,  nor  that 
the  requisites  of  the  law  h^  been  complied 
with." 

The  defendants  excepted  to  this  opinion. 
The  jury  found  a  verdict  for  the  plaintiff,  and 
79*j  the  judgment  *rendered  on  that  verdict 
is  now  before  this  court  on  writ  of  error. 

As  the  collector  has  no  general  authority  to 
sell  the  lands  at  his  discretion  for  the  non-pay- 
ment of  the  direct  tax,  but  a  special  power  to 
sell  in  the  particular  cases  described  in  the  act, 
those  cases  must  exist,  or  his  power  does  not 
Arise.  It  is  a  naked  power,  not  coupled  with 
an  interest ;  and  in  all  such  cases,  the  law  re- 
quires that  every  prerequisite  to  the  exercise 
of  that  power  must  precede  its  exercise;  that 
the  agent  must  pursue  the  power,  or  his  act 
will  not  be  sustamed  by  it. 

This  general  proposition  has  not  been  contro- 
verted; but  the  plaintiffs  in  error  contend 
that  a  deed  executed  by  a  public  dfticer  is  prima 
faeie  evidence  that  every  act  which  ought  to  pre- 
cede that  deed  had  preceded  it.  That  this  con- 
veyance is  good,  unless  the  party  contesting  it  can 
show  that  tlie  officer  failed  to  perform  his  duty. 


It  is  a  general  principle  that  the  party  who 
sets  up  a  title  must  furnish  the  evidence  neces- 
sary to  support  it.  If  the  validity  of  a  deed  de- 
pends on  an  act  in  pais,  the  partv  claiming 
under  that  deed  is  as  much  bound  to  prove 
the  performance  of  the  act  as  he  would  be 
bound  to  prove  any  matter  of  record  on  which 
its  validity  might  depend.  It  forms  a  part  of 
his  title;  it  is  a  link  in  the  chaio  which  is  essen- 
tial to  its  continuity,  and  which  it  is  incumbent 
on  him  to  preserve.  These  facts  should  be  ex- 
amined by  him  before  he  becomes  a  purchaser, 
and  the  evidence  of  them  should  be  preserved 
as  a  necessary  muniment  of  title.  If  this  be 
true  in  the  general,  is  there  *anything  [*80 
which  will  render  the  principle  inapplicable  to 
the  case  of  lands  sold  for  the  non-payment  of 
taxes?  In  the  act  of  Congress,  there  is  no 
declaration  that  these  conveyances  shall  be 
deemed  prima  facie  evidence  of  the  validity  of 
the  sale.  Is  the  nature  of  the  transaction,  such 
that  a  court  ought  to  presume  in  its  favor  any- 
thing which  does  not  appear,  or  ought  to  re- 
lieve the  party  claiming  under  it  from  the  bur- 
then of  proving  its  correctness? 

The  duties  of  the  public  officer  are  prescribed 
in  the  9th,  10th  and  13th  sections  of  the^t  of 
the  14th  of  July,  1798,  c.  92.'  If  these  duties 
be  examined,  ^hey  will  be  found  to  be  [*81 
susceptible  of  complete  proof  on  the  part  of  the 
officer,  and  consequently  on  the  part  of  thg 


1. — Which  provides  (sec.  9) :  "  That  each  of  the  said 
collectors  snalU  immediately  after  receiving  his 
coU^otion  list,  advertise,  by  notillcations,  to  be  post- 
ed up  in  at  least  four  public  places  in  each  coUec- 
tron  district,  that  the  said  lax  has  become  due  and 
payable,  and  the  times  and  places  at  which  be  will 
attend  to  receive  the  same;  and,  in  respect  to  per- 
sons who  shall  not  attend  accordimr  to  >«uch  notifl- 
catiooa.  it  shall  be  the  duty  of  each  collector  to  ap- 
ply once  at  tbeir  respective  dwellings,  within 
such  district,  and  there  demand  the  taxes  payable 
by  such  persons ;  and  if  the  taxes  shall  not  be  then 
paid,  or  within  twenty  days  thereafter.  It  shall  be 
lawful  for  such  collector  to  proceed  to  collect  the 
«aid  taxes  by  distress  and  f>aleof  the  goods,  chattels 
or  effects,  ox  the  persons  delinquent,  as  aforesaid, 
with  a  commission  of  eight  per  cent,  upon  the  said 
taxes,  to  and  for  the  use  of  such  collector.  Pro- 
vided, That  it  shall  not  be  lawful  to  make  distress 
of  the  triols  or  implements  of  a  t  rade  or  profession, 
boasts  of  the  plough  necessary  for  the  cultivation 
of  improved  lands,  arms,  or  the  household  utensils, 
or  apparel,  necensary  for  a  family."  And  sec.  13, 
*"  That  when  any  tax  assessed  on  lands  or  houses 
shall  have  remained  unpaid  for  the  term  of  one 
year,  the  collector  of  the  collection  district,  within 
wbich  such  land  or  houses  may  be  situated,  having 


first  advertised  the  same  for  two  months,  in  six 
different  public  places  within  the  said  district,  and 
in  the  two  gazettes  in  the  state,  if  there  be  so  many, 
one  of  which  shall  be  the  gazette  in  which  the  laws 
of  such  state  shall  be  published  by  authority,  if  any 
such  there  be,  shall  proceed  to  sell,  at  public  sale, 
and  under  the  direction  of  the  inspector  of  the  sur- 
vey, either  the  dwelling  house  or  so  much  of  the 
tract  of  land  (as  the  case  may  be)  as  may  be  neces- 
sary to  satisfy  the  taxes  duo  thereon,  together  with 
costs  and  charges,  not  exceeding  at  the  rate  of  one 
per  centum  for  each  and  every  month  the  said 
tax  shall  have  remained  due  and  unpaid.  Provid- 
ed, that  in  all  cases  where  any  lands  or  tenements 
shall  be  sold,  as  aforesaid,  the  owner  of  the  said 
lands  or  tenements,  his  heirs,  executors,  or  admin- 
istrators, shall  have  liberty  to  redeem  the  same,  at 
any  time  within  two  years  from  the  time  of  sale, 
upon  payment,  or  tender  of  payment,  to  the  col- 
lector for  the  time  being,  for  the  use  of  the  pur- 
chaser, his  heirs,  or  assignees,  of  the  amount  of  the 
said  taxes,  costs,  and  charges,  with  interest  for  the 
same,  at  the  rate  of  twelve  per  centum  per  annum  ; 
and  upon  the  payment,  or  tender  of  payment^  as 
aforesaid,  such  sale  shall  be  void.  And  no  deed 
shall  be  given  in  pursuance  of  any  such  sale,  until 
the  time  of  redemption  shall  have  expired." 


Kodbird  v.  Rodblrd.  5  Cranch,  125 ;  Harvey  v.  Tyler, 
2  Wall.  329 ;  McQunnagle  v.  Itutherford,  Hcmpst. 
45:  Kansom  v.  Williams,  2  Wall.  813;  Denlkc  v. 
Kourke,  3  Biss.  39:  Walker  v.  Moore.  2  Dill.  256; 
Harkness  v.  Board  of  Public  Works,  1  Mc Arthur, 
121 ;  Ckmmbs  v.  O'Neal,  1  McArthur,  405;  LeKoy  v. 
Reeves,  5  Sawy.  102 :  Gould  v.  Day,  4  Otto,  406. 

Treasurer's  deed  for  land  sold  for  taxes  in  Iowa  is 
evidence  o^  the  sale  and  that  it  was  made  at  the 

firoper  time  and  in  proper  manner.    Callanan  v. 
lurley,  3  Otto,  387. 

Strict  execution,  when  necessary.  Waldron  v. 
Chasteney,  2  Biatchf .  62 ;  Rule  v.  Parker,  1  Cooke. 
3»i5:  Warner  v.  Howell,  3  Wnsh.  C.  C.  12 ;  Leegee  v. 
Thomas,  3  Biiitchf.  11;  Piatt  v.  McCullough,  1  Mc- 
Lean, 69,  82 :  Bright  v.  Boyd,  1  SU)ry,  C.  C.  487. 

To  the  due  execution  of  a  power,  there  must  be  a 
aul>staDtial  compliance  with  every  condition  re- 
<quired  to  precede  or  accompany  its  exercise.  Allen 
V.  DeWitt,  3  N.  Y.  276 ;  Cleveland  v.  Bocrum,  27 
Barb.  232 :  23  Barb.  201. 

When  the  consent  of  third  persons  is  required  to 
the  execution  of  a  power,  that  consent  must  be 

Wheat  4. 


strictly  complied  with.  If  the  person  whose  consent 
is  necessary  dies  b^ore  the  execution  of  the  power 
without  having  assented,  the  power  is  gone ;  so  the 
death  of  one,  where  the  consent  of  several  is  requir- 
ed.   Barber  v.  Carv,  11  N.  Y.  397. 

Where  a  judicial  authority,  not  a  mere  private 
confidence,  is  conferred  upon  a  number,  though  it 
be  not  expressly  provided  that  a^majority  may  de- 
cide, if  all  meet  and  confer,  the  decision  of  a  major- 
ity is  binding,  and  this  though  the  minority  ex- 
pressly dissent.  Green  v.  Miller,  6  John.  30 ;  Spicer 
v.  SlHde,  9  John.  359 ;  Mclnroy  v.  Benedict,  11  John. 

I  402 ;  IJabcock  v.  I^mb.  1  Cow.  238 ;  Ex-parte  Rogers, 

I  7  Cow.  526 ;  McCoy  v.  Curtice,  9  Wend.  17 :  People 
V.  Supervisors,  1  Hill.  195:  Perry  v.  Tinon,  22  Barb.* 

I  137  ;  Downing  v.  Ruger,  21  Wend.  178 ;  Wolsey  v. 

;  Tompkins,  23  Wend.  ^ ;  2  N.  Y.  Itev.  Stat.  555,  sec. 
27;  People  v.  Supervisors,  10  Abb.  Pr.  (N.  Y.)  233; 
18  How.  Pr.  (N.  Y.)  152;  Williams  v.  Lunenburg,  21 

,  Pick.  75 ;  Sprague  v.  Bailey,  19  Pick.  438  ;  Jones  v. 

'  And  over,  9  Pick.  146;  Commonwealth  v.  Ipswich, 

'■  2  Pick.  70 ;  Mafflt  v.  Jaquins,  2  Pick.  831 ;  Phlppen  v. 
Stlckney,  3  Met.  384 ;  Damon  v.  Granby,  2  Pick.  345. 
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purchaser,  who  ought  to  preserve  the  evidence 
of  them,  at  least  for  a  reasonable  time.  Their 
chief  object  is  to  jjive  full  notice  to  the  proprie- 
tor, and  furnish  him  with  every  facility  for  the 
voluntary  payment  of  the  tax,  before  resort 
should  be  had  to  coercive  means.  In  some  in- 
stances the  proprietor  would  find  it  extremely 
difficult,  if  not  impracticable,  to  prove  that  the 
officer  had  negteoted  to  give  him  the  notice  re- 
quired by  law.  It  is  easy,  for  example,  to  show 
»2*]  that  the  collector '*ha8  posted  up  the  nec- 
essary notifications  in  four  public  places  in  his 
collection  district,  as  is  required  by  the  9th  sec- 
tion, but  very  difficult  to  show  that  he  has  not. 
He  may  reaaily  prove  that  he  has  made  a  per- 
sonal demand  on  the  person  liable  for  the  tax, 
but  the  negative,  in  many  cases,  would  not  ad- 
mit of  proof. 

The  13tli  section  permit*  the  collector,  when 
the  tax  shall  have  remained  unpaid  for  the  term 
of  one  year,  havine  first  advertised  the  same  for 
two  months  in  six  different  public  places  within 
the  said  district,  and  in  two  gazettes  in  the 
state,  if  there  be  so  many,  one  of  which  shall 
be  the  gazette  in  which  the  laws  of  such  state 
shall  t^  published  by  authority,  if  any  such 
therewbe,  to  proceed  to  sell,  &c. 

The  purchaser  ought  to  preserve  these  ga- 
zettes, and  the  proof  that  these  publications 
were  made.  It  is  imposing  no  greater  hardship 
on  him  to  require  it  than  it  is  to  require  him  to 
prove  that  a  power  of  attorney,  in  a  case  in 
which  his  deed  has  been  executed  by  an  attor- 
ney, was  really  given  by  the  principal.  But 
to  "require  from  the  original  proprietor  proof 
that  these  acts  were  not  performed  by  the  col- 
lector, would  be  to  impose  on  him  a  task  al- 
ways difficult,  and  sometimes  impossible  to  be 
performed. 

Although  this  question  may  not  have  been 
expressly,  and  in  terms  decided  in  this  court, 
yet  decisions  have  been  made  which  seem  to 
recognize  it.  In  the  case  of  Stead* s  Bxfcut&rs 
v.  cEurjjtf,' in  which  was  drawn  into  question 
the  validity  of  a  sale  made  under  the  tax  laws 
of  the  state  of  Georgia,  this  court  said,  "it  is 
incumbent  on  the  vendee  to  prove  the  authority 
83*]  *to  sell."  And  in  Park^tr  v.  mieit  I^^- 
sef,"^  where  a  sale  was  declared  to  be  invalid, 
because  it  did  not  appear  in  evidence  that  the 
publications  required  by  the  91  h  section  of  the 
act  had  been  made,  the  court  inferred  that 
they  had  not  been  made,  and  considered 
the  case  as  if  proof  of  the  negative 
had  been  piven  by  the  plaintiff  in  ejectment. 
The  question,  whether  the  deed  was  prima  facie 
evidence,  it  is  true,  was  not  <nade  in  that  case, 
but  its  existence  was  too  obvious  to  have  escap- 
ed either  the  court  or  the  bar.  It  was  not 
made  at  the  bar,  because  counsel  did  not 
rely  on  it,  nor  noticed  by  the  judges,  because  it 
was  not  supposed  to  create  any  real  difficulty. 

It  has  been  said  in  argument,  that  in  cases  of 
sales  under  the  tax  laws  of  Kentucky,  a  deed 
is  considered  by  the  courts  of  that  state  as 
prima  facie  evidence  that  the  sale  was  legal. 
'  Not  having  seen  the  case  or  the  law,  the  court 
can  form  no  opinion  on  it.  In  construing  a 
statute  of  Kentucky,  the  decisions  of  the  courts 
of  Kentucky  would  unquestionably  give  the 

1.— 4  Cranch.  403. 
3.-9  Cranch,  64. 
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rule  by  which  this  court  would  be  guided;  but 
it  is  the  peculiar  province  of  tJiis  court  to  ex- 
pound the  acts  of  Congress,  and  to  give  the 
rule  by  which  they  are  to  be  construed. 

Judgment  affirmed  witfi  coats. 

Cited— 16  Pet.  86 : 5  How.  272;  9  How.  SflO;  16  How. 
618;  2  Wall.  319;  1  Otto,  246;  4  McLean,  222,  499 ;  3 
Cranch,  C.  C.  130, 134 ;  4  Bias.  122 ;  3  Wash.  352. 
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Dcpopltions  taken  on  further  proof,  in  one  prize 
cause,  cannot  be  invoked  into  another. 

APPEAL  from  the  Circuit  Court  of  Massa- 
chusetts. 
This  was  a  question  of  collusive  capture. 
The  Attarney- General  moved  to  invoke  into 
this  cause  depositions  taken,  on  further  proof, 
in  the  case  of  I'he  Ge&rge,  reportedan^^,  Vol. 

I.,  p.  408. 

« 

M.\RBHALL,  Ch.  J.  Original  evidence  and 
depositions  taken  on  the  standing  interrogato- 
ries, may  be  invoked  from  one  prize  cause  into 
another.  But  depositions  taken  as  farther 
proof  in  one  cause,  cannot  be  used  in  another. 

Motion  refuiied.^ 


[common  law.] 
WEIGHTMAN  v.  CALDWELL. 


E.  B.  C,  havinff  an  interest  in  a  caivo  at  sea. 
airreed  with  J.\v.  for  the  sale  of  It,  and  J.W.  slflmed 
the  following  agrreemcnt  in  writing :  **  J.  W.  agrees 
to  purchase  the  share  of  E.  B.  C.  in  the  cargo  of  the 
8hip  Ari8tidea,W.P.Z.,supercargo,  aay  at  $2i^fi22.83.  at 
fifteen  per  cent.  advanc*e  on  said  amount,  payable 
lit  five  month.Mi  from  this  date,  and  to  give  a  note 
or  notes  for  the  («anie,  with  an  approved  Indorser." 
In  compliance  with  thi»*  agreement,  J.  W.  gave  his 
notes  for  the  8um  mentioned,  and  in  an  action  upon 
the  notes,  the  want  of  a  legal  consideration  under 
the  statute  of  frauds  being  set  up  as  a  defense,  on 
the  ground  of  the  defect  of  mutuality  in  the  writ- 
ten contract ;  the  court  below  left  it  to  the  jury  to 
Infer  from  the  evidence  an  actual  performance  of 
the  agreement;  the  jury  found  a  verdict  for  the 
plaintiff,  and  the  court  below  rendered  Judgment 
thereon.  The  judgment  was  affirmed  by  this  court. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 
This  cause  was  argued  by  Mr,  Jone4  and  Mr. 

1.— But  in  other  respects,  oases  of  collusive  and 
joint  captures  form  an  exception  to  the  general 
rules  of  evidence  in  prize  (aiuses.    In  cases  of  thia 
nature,  the  usual  simplicity  of  the  prize  proceed- 
ings is  departed  from,  because  the  standing  inter- 
rogatories  are   more  peculiarly  directed  to  the 
question  of  nrizo  or  no  prize,  as  between  the  ca|>- 
tor  and  captured,  and  arc  not  adapted  to  the  deter- 
mination of  questions  of  joint  or  collusive  capture. 
It  is,  therefore,  almost  a  matter  of  course  to  per- 
mit the   introduction,  of  further  proof  in  thes*e 
I  ca!»es.    The  George,  ante.  Vol.  I.,  p.  408.    But  thN 
,  further  proof  must  be  of  such  a  nature  as  is  «<1- 
'  misslble  by  the  general  rules  of  prize  *evl-  ['Sft 
I  dence.     Under  what  circumstances  these   rules 
;  i>ermit  the  invocation  of  paiiers  and  depositionv^. 
i  may  be  seen,  ante.  Vol.  II..  Appendix,  note  I.,  p.  23, 
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Key  for  the  plaintiff  in  error,*  and  by  Mr. 
Oiidtcell  and  Mr,  Swann  for  the  defendant  in 
error.* 


86*]  *JoHN80N,  J. ,  delivered  the  opinion  of 
the  court :  The  suit  below  was  instituted  on  a 
promissory  note  by  the  defendant  in  error. 
Although  it  is,  in  fact,  an  indorsed  note,  and  so 
declared  on,  yet  it  is  admitted  to  have  origin- 
ated in  a  negotiation  between  the  maker  and 
indorser,  and  whatever  defense  would  be  good 
as  against  the  promisee,  is  admitted  to  be  main- 
tainable against  this  indoreer,  the  indorser 
standing  only  on  the  ground  of  a  securitv  or 
ordinarv  collateral  undertaker  to  the  maker. 
The  defense  set  up  is  the  statute  of  frauds,  not 
under  the  supposition  that  a  promissory  note  is 
a  contract  within  the  statute,  but  on  the  ground 
that  this  note  was  given  for  a  consideration 
which  was  void  under  the  statute.  The  case 
was  this:  Caldwell  having  an  interest  in  a  cargo 
afloat,  agrees  with  Weightman  for  the  sale  of 
it,  and  Weightman  signs  the  following  memo- 
randum, expressive  of  the  terms  of  their  agree- 
ment: "John  Weightman  agrees  to  purchase 
the  share  or  interest  of  Elias  B.  Caldwell,  in 
the  cargo  of  the  ship  Aristides,  W.  P.  Zant- 
zinger,  say,  $2,522.83.  at  fifteen  per  cent,  ad- 
vanced, on  said  amount,  payable  at  five  months 
from  this  date,  and  to  give  a  note  or  notes  for 
the  same  with  an  approved  indorser. 

John  Weightman. 
"  Washington,  May  20,  1816." 

87*]  *In  compliance  with  that  agreement. 
Weightman  gives  his  note  for  the  sum  aCTeed 
upon,  which  is  afterwards  renewed,  and  this 
note  taken,  on  which  this  action  is  instituted. 
At  the  trial  below,  Weightman's  counsel  moved 
the  court  to  instruct  the  jury  that,  **  If  no  bar- 
gain or  agreement  for  the  sale  of  the  plain tiif's 
share  of  the  said  ship  Aristides,  nor  any  note 
or  memorandum  in  writing,  of  the  same,  was 
ever  signed  by  the  plaintiff,  binding  him  in 
writing  to  sell  his  said  share  to  defendant,  and 
if  defendant  did  never  actually  receive  or  ac- 
cept any  part  of  said  cargo,  ana  gave  nothing 
in  earnest  to  bind  said  bargain,  or  in  part  pay- 
ment, and  if  plaintiff  has  never  made  or  ten- 
dered any  written  transfer  or  baro^in  of  his 
said  share  to  the  defendant;  but  if  the  entire 
obligation,  reciprocally  binding  plaintiff  to  8iA\ 
said  share,  was  verbal,  and  formed  the  sole 
consideration  for  the  said  note,  then  there  is 


no  adequate  consideration  for  the  said  note, 
and  plaintiff  is  not  entitled  to  recover  upon 
said  note.  This  instruction  the  court  refused 
to  give,  but  instructed  the  jury,  that  if  they 
should  be  of  opinion,  from  the  evidence, 
that  the  defendant  executed  and  delivered  to 
the  plaintiff  the  note  upon  which  this  action  is 
brought,  and  that  the  said  note  was  given  in 
consideration  of  the  purchase  of  the  plaintiff's 
share  or  interest  in  the  said  cargo  of  the  said 
ship  Aristides.  as  stated  in  the  aforesaid  writing, 
<fec. ,  and  that  the  said  cargo  was  then  on  the 
high  seas  on  its  passage  from  France  to  the 
United  States,  and  that  the  same  has  since  ar- 
rived, and  has  never  come  to  the  possession  of 
the  plaintiff;  that  the  ♦plaintiff  had  an  [*88 
interest  in  the  said  cargo,  and  that  the  defend- 
ant never  demanded  of  the  plaintiff  any  writ- 
ten assignment  of  his  share  of  the  said  cargo, 
then  the  statute  of  frauds  is  no  bar  to  the 
plaintiff's  recovery,  and  that  the  said  note  is 
not,  by  reason  of  the  said  statute,  void,  as  be- 
ing given  without  consideration. 

Taking  the  charge  prayed  for,  and  the  charge 
given,  together,  they  appear  to  make  out  the 
loUowinjj  case:  The  defendant  moved  the 
court  to  instruct  the  jury  that  the  note  which 
was  the  cause  of  action  was  vpid  for  want  of 
consideration,  inasmuch  as  it' was  given  in 
compliance  with  an  agreement  signed  by  one 
party,  and  not  the  other,  and  which,  being  un- 
attended with  any  actual  delivery  of  the  article 
sold,  was,  as  he  contended,  void  under  the 
statute  of  frauds.  The  court,  without  denying 
the  principles  laid  down  by  the  defendant,  sub- 
mit the  whole  case  to  the  jury,  and  instruct 
them,  that  upon  that  evidence  they  were  at  lib- 
erty to  infer  an  actual  execution  of  the  agree- 
ment by  both  parties,  and  thus  take  the  case 
entirely  out  of  the  operation  of  the  statute  of 
frauds.  Under  this  construction  of  the  bill  of 
exceptions — for  it  must,  like  all  other  instru- 
ments, be  the  subject  of  construction — we  are 
decidedly  of  opinion  that  the  judgment  below 
must  be*  affirmed.  Whether  right  or  wrong, 
the  defendant  had  all  the  benefit  of  the  law  that 
his  case  admitted  of,  and,  therefore,  this  court 
is  not  called  upon  to  express  a  judgment  on  its 
correctness.  The  court  below  were  clearly 
right  in  submitting  the  question  of  execution  to 
the  jury.  If  there  had  ever  been  a  doubt  en- 
tertained *on  this  point,  it  is  now  re-  [*89 
moved  by  numerous  adjudications. 

Judgment  affirmed.^ 


1.— Tbev  cited  Wain  v.Warlters,  5  Bast,  10 ;  Cham- 

fion  v.  Plummer,  1  New  Rep.  252;  Symondsv.  Hall, 
T.  K.  151;  Saunderson  v.  Jackson,  2  Ros.  &  Pull. 
23H ;  Bayley  and  Bojurert  v.  OKdens,  3  Johns.  Rep. 
.399  :  Roberts  on  Frauds,  113, 116. 

2.— They  cited  Ballard  v.  Waller,  3  John«.  Cas.  60 ; 
LcH>nard  v,  Vredenburfirb,  8  Johns.  Rop.  29 ;  Slinfr- 
erland  v.  Morse,  7  Johns.  Rep.  463 ;  Kx-pnrtt  Minet, 
14  Ves.  189;  Roberts  on  Fraud**,  117,  note,  58;  lb. 
m ;  8tapp  V.  LIU,  1  Camp.  N.  P.  R.  242. 

3. — The  17th  section  of  the  statute  of  frauds,  29 
Car.  II.,  c.  3.  which  has  been  incorporated  into  the 
law(^  of  most  of  the  states,  provides,  *'  that  no  con- 
tract for  the  sale  of  any  goods,  wares,  and  merchan- 
dineii,  for  the  price  of  £10  or  upwards,  shall  be 
good,  except  the  buyer  shall  accept  part  of  the 
goods,  and  actually  receive  the  same,  or  give  some- 
tbingr  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment, or  that  some  note  or  memoriindum  in  writing 
of  the  bargain  be  made  and  signed  by  the  parties 
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to  be  charged  by  the  contract,  or  their  agents 
thereunto  lawfully  authorized." 

Tliai  no  cnntra<'t  for  the  «ai€,  A-c— It  was  formerly 
supposed  that  executory  contracts  (that  is,  where 
time  is  given  for  the  delivery  of  the  goods)  were 
not  within  this  section  of  the  statute,  but  that  it 
onlj'  related  to  pxocutcd  contracts  or  whoi*e  the 
goods  were  to  be  delivered  immediHtely  after  the 
sale.  Towers  v.  Osborne,  Str.  506 ;  Clayton  v.  An- 
drews, 4  IJurr.2101.  But  this  distinction  has  been 
since  exploded ;  nnd  it  is  now  settled,  that  where 
the  goods  bargained  for  are  complete,  and  existing 
in  mliiht^  readv  for  delivery  at  the  time  of  the  con- 
tract, it  is  within  the  t^tatute ;  but  that  where  they 
are  not  complete  and  ready  for  delivery,  but  are 
either  to  be  made,  or  work  and  labor  is  required  to 
be  done,  and  materials  found,  in  order  to  put  them 
into  the  state  in  which  they  are  contracted  to  be 
sold,  such  a  contract  is  out  of  the  statute,  and  need 
not  be  In  writing.  Rondeau  v.  VVyatt,  2  H.  III.  63; 
Bennett  v.  Hull,  10  Johns.  Rep.  3W ;  Groves  v.  Duck, 
3  Maule  &  Selw.  178 ;  Cooper  v.  Elston,  7  T.  R.  14. 
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[instance  court.] 

THE  SYBIL. 
Danqerfield  et  al.,  GUUmafiU. 

In  a  case  of  civil  salvag'e,  where  under  its  peculiar 
circumstances  the  amount  of  salvagre  is  discretion- 
ary, appeals  should  not  be  enoouragred  upon  the 
jrround  of  minute  distinctions  of  merit,  nor  will  the 
court  reverse  the  decision  of  an  inferior  court,  un 
less  it  manifestly  appears  that  some  important 
error  has  been  committed. 

The  demand  of  the  ship-owners  for  freigrht  and 
^neral  avcragre,  in  such  a  case,  is  to  be  pursued 
affainst  that  portion  of  the  proceeds  of  the  cargro 
which  is  adjudged  to  the  owners  of  the  groods,  by  a 
a  direct  libel,  or  petition ;  and  not  by  a  claim  inter- 
posed in  the  salvagre  clause. 

APPEAL  from  the  Circuit  Court  of  South 
Carolina. 
This  was  a  case  of  civil  salvage,  in  which 
the  District  Court  decreed  a  moiety  of  the  net 
proceeds,  as  salvage,  to  be  distributed  in  cer- 
tain proportions  among  the  salvors;  which  was 


reversed  by  the  Circuit  Court  on  appeal,  and 
one-fourth  decreed  as  salvage,  to  t^  divided 
among  the  respective  salvors,  in  proportions 
somewhat  different  from  those  ordered  by  the 
District  Court. 

The  cause  was  submitted  to  this  court  with- 
out argument. 

Marshall,  Gh  J.,  delivered  the  opinion  of 
•the  court:  This  is  a  case  in  which,  un-  [*09 
der  its  peculiar  circumstances,  the  amount  of 
salvage  is  discretionary.  In  such  cases,  it  is 
almost  impossible  that  different  minds,  contem- 
plating the  same  subject,  should  not  form  dif- 
ercnt  conclusions  as  to  the  amount  of  salvage 
to  be  decreed,  and  the  mode  of  distribution. 
Appeals  should  not  be  encouraged  upon  the 
ground  of  minute  distinctions;  nor  would  this 
court  choose  to  reverse  the  decision  of  a  cir- 
cuit court,  in  this  class  of  cases,  unless  it  mani- 
festly appeared  that  some  important  error  had 
been  committed.  In  this  particular  case,  the 
court  is  well  satisfied,  both  with  the  amount  of 


Of  any  goodR^  wares^  and  merchandisas^  Ac—Qu/OBre^ 
Whether  shares  of  a  company  or  public  stock  are 
oomprehended  under  ihe  words  '*  groods,  wares,  and 
merchandises."     Pickeringr  v.  Appleby,  Com.  U. 
d&4;  Mussetl  v.  Cooke,  Prec.  in 'Chan.  533;  Rob.  on 
Frauds,  185;  Colt  v.  Netterville,2  P.  WraB.307.  This 
point  appears  never  to  have  been  decided. 
90*1      *ISxcept  the  buyer  shaU  accept  part  of  the 
gooas^  and  actuaUy  receive  the  «ame,  Ac,  —A  delivery 
without  an  ultimate  acceptance,  and  such  as  com- 
pletely affirms  the  contract,  is  not  sufficient.    Kent 
V.  Huskin8on,d  Bos.  &Pull.  283.    Where  the  goods 
are  ponderous,  or  from  some  other  circumstance 
incapable  of  being  immediately  handed  over  from 
one  to  another,  there  need  not  be  an  actual  accept- 
ance of  the  goods  by  the  vendee,  but  a  symbolical 
delivery  will  be  sufficient  to  dispense  with  a  written 
agreement  signed  by  the  parties.  Searle  v.  Keeves, 
2  £8p.  N.P.  C.  508;  Anderson  v.  Scott,  1  Camp.  N. 
P.  235,  note;  Chaplin  v.  Uoirers,  1  Eiist,  1»5;  Hinde 
v.Whitehouse,  7  East,  558;  Elmore  v.  Stone,  1  Taunt. 
458 ;  Vide  atite^  Vol.  I,  p.  84,  note  d.  And  in  the  sale 
of  a  ship  or  goods  at  sea  (like  the  principal  caoe  in 
the  t^zt),  the  delivery  is  al  ways  by  such  symbolicul 
means  as  the  circumstances  allow.    Ex- parte  Mat- 
thews, 2  Ves.  2Ti;  Atkinson  v.  Mallng,  »T.  R.  462; 
Ex-parte  Batson,  3  Bi-o.  Ch,  Cas.  302.    So,  if  the  pur- 
chaser deals  with  the  commodity  as  if  it  were  in  his 
actual  possession,  it  is  considered  as  an  acceptance. 
Chaplin  v.  Rogers,  1  East,  IJW.    And  it  is  no  objec- 
tion to  a  constructive  delivery  of  goods  that  it  is 
made  by  words  parcel  of  the  parol  contract  of  sale. 
If,  therefore,  a  man  bargain  tor  the  purchase  of 
goods,  and  desire  the  vendor  to  keen  them  in  pos- 
session for  a  special  purpose  for  the  vendee,  and 
the  vendor  accept  the  order,  it  is  a  sufficient  deliv- 
ery within  the  statute  of  frauds.    Elmore  v.  Stone, 
1  Taunt.  458.    But  the  delivery  of  a  sample,  if  it 
be  considered  as  no  part  of  the  bulk,  is  not  a  de- 
livery within  the  statute.    Cooper  v.  Elnton,  7  T. 
R.  14.    But  if  ttie  sample  be  delivered  as  a  part  of 
the  bulk,  it  then  binds  the  contract.     Talver  v. 
West,  1  Floit's  R.  178.    And  quaere,  whether  part 
performance  of  the  agreement  will  take  the  cape 
out  of  the  statute  at  law.    There  is  a  dictum  to  that 
effect  by  Justice  BuUcr,  in  Brodie  v.  St.  Paul,  1  Ves., 
Jun.,  433;  but  It  is  denied  by  Lord  Eldon,  In  Cooth 
V.  Jackson,  6  Ves.  39,  and  by  Chief  Justice  (now 
Chancellor)  Kent,    in  Jackson  v.  Pierce,  2  Johns. 
Rep.  224 ;  and  the  principle  is  considered  as  applica- 
ble in  a  court  of  equity  only.    But  In  the  principal 
ca^e  in  the  text  there  was  a  complete  execution  of 
91*]  the  agreement,  asfaras  *prttcticable,  the  goods 
being  at  sea,  and  only  capable  of  a  symbolical  de- 
livery. 

Or  give  ftnmething  in  earnettt  to  hind  the  bargain^ 
or  in  part  payment.— Where  the  defendant,  on  the 
purchase  of  a  horse,  offered  the  plaintiff's  sei^vant 
a  shilling  to  hind  the  bargain,  which  was  returned ; 
this  was  held  not  to  be  a  sufficient  compliance  with 
the  statute.  Blenkinsop  v.  Clayton,  1  B.  Moore's 
R.328. 

Or  t/iot  some  note  or  memorandum  in  v»^iting  of 
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the  bargain  be  made,  drc— Under  the  4th  section  of 
the  statute,  which  provides  that  no  action  shall  be 
brought  in  certain  cases,  unless  **the  agreement 
upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thei^eof ,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewito, 
or  some  other  person  thereunto  by  him  lawfully 
authorissed;"  it  has  t)een  held,  in  a  celebrated  (»ae, 
that  the  term  **  agreement "  includes  the  considera- 
tion upon  which  the  promise  is  founded,  aod  that 
therefore  it  is  necessary  the  consideration  should 
be  expressed  upon  the  face  of  the  written  memo- 
randum.   Wain  V.  Warlters,  5  East^  10;  S.  P.  Sears 
V.  Blink,  3  Johns.  Rep.  210.    But  this  strictness  of 
construction  is  not  applied  to  a  contract  for  the 
sale  of  goods  under  the  17th  section,  the  word  **  bar- 
gain" being  there  substituted  for  **  agreement," 
and  it  is  thus  distinguished  from  the  4th  section. 
Everton  v.  Matthews,  6  East,  907.    Indeed  the  case 
of  Wain  V.  Warlters  Itself  has  been  Questioned  by 
high  Judicial  authority  (per  Lord  Eldon,  ex-parte 
Mlnet.  14  Ves.  189,  and  ex-parte  Gordon,  15  Ves.  286), 
and  by  very  eminent  elementary  writers.    Roberts 
on  Frauds,  117,  note  58 ;  Fell  on  Mercantile  Guar- 
anties, 248,  Appendix  No.  IV.    And  it  manifestly 
did  not  meet  the  approbation  of  Lord  Chief  Justice 
Gibbs,  in  Minis  v.  Staeey,  1  Holt's  R.  153,  who  said : 
'*  I  do  not  think  it  necessary  in  this  case  to  overrule 
the  decision  In  Wain  v.  Warlters."    It  is  also  doubts 
ed  by  Mr.Chief  Justice  Parsons  In  Hunt  v.  Adamson, 
5  Mas.  R.  358.    It  has  been  expressly  held,  that  no 
engagement  need  appear  on  the  face  of  the  memo- 
randum in  writing,  on  the  part  of  the  person  to 
whom  the  promise  Is  made,  to  do  that  which  is  the 
consideration  for  the  other  party's  promise.     In 
other  words,  the  mutuality  of  the  contract  need 
♦not  appear  on  the  face  of  the  memorandum,  t*©* 
It  is  sufficient  that  the  party  to  whom  the  promi!»e 
is  made,  in  point  of  fact,  does  that  which  is  the  con- 
sideration lor  the  other  party's  undertaking.  Stapp 
V.  Llll,  Camp.  N.  P.  242;  Egerton  v.  Matthews,  6 
East,  307.     And  In  the  principal  case  In  the  text 
(Weightman  v.  Caldwell),  the  actual  performance 
of  that  which  was  the  consideration  of  the  other 
party's  undertaking,  was  properly  left  by  the  court 
I  to  the  jury,  as  a  question  of  lact.  Printing  or  writ- 
ing with  a  lead  pencil  is  a  sufficient  writing  within 
the  statute.    Saunderson  v.  Jackson,  8  Boe.  &  Pull. 
238;  Clason  v.  Bailey,  14  Johns.  Rep.  484 ;  MerriU  v. 
Clason,   12  Johns.  Rep.  102.    A  letter,  by  whom- 
soever  written,  and    to  whomsoever  addrcatat^d, 
if  written  by  the  assent  of  one  party,  for  the 
purpose  of   being   communicated,   and   actually 
comnumicated   to  the  other,  is  a  note  or  mem- 
orandum In  writing,  within  the  statute.    Moore  v. 
Hart,  2  Ch.  Rep.  147 ;  1  Vem.  110 ;  Hodgson  v.  Hut- 
chinscm,  5  Vin.  522;  Coleman  v.  CTpcc>tt,  5  VIn.  527 ; 
Wankford  v.  Fotherly,  2  Vern.  322.  Buta  letter  not 
written  to  be  communicated  to  the  other  party, 
nor  actually  communicated  to  him,  is  not  a  suffi- 
cient note  or  memorandum.    AyliJff  v.Tracy,  2  P. 
Wms.  65.    If,  however,  the  letter  set»  ff»rth  the 
terms  of  an  agreement^  and  recognize  it  as  already 
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saWage  decreed  by  the  Circuit  Court,  and  with 
the  mode  of  distribution;  and  the  decree  is 
therefore  affirmed  with  costs. 

Deeree  affirmed, 

A  question  afterwards  arose,  upon  a  claim  of 
the  ship-owners  for  freight,  &c. 


Johnson  J.,  delivered  the  opinion  of  the 
court:  In  this  case,  the  attention  of  the  court 
has  been  particularly  called  to  the  claim  inter- 
posed by  the  ship-owners,  for  freight  and  aver- 
age. • 

This  court,  as  at  present  advised,  are  very 
well  satisfied  that  no  freight  was  earned,  and 
that  average  may  have  bieen  justiv  claimed. 
But  in  the  case  then  depending  the  Circuit 
Court  could  not  have  awarded  either  of  those 
demands.  The  question  is  tntaroZuMr.  There  was 
no  pretext  for  claiming  either,  as  against  the 
salvors;  and  the  ship-owners  ought  to  have 
lOO*]  *pursued  their  rights  by  flbel,  or  peti- 


tion by  way  of  libel,  against  the  portion  of  the 
proceeds  or  the  cargo  which  was  adjudged  to 
the  shippers.  These  parties  were  entitled. to  be 
heard  upon  such  a  claim,  and  could  only  be  call- 
ed upon  to  answer  in  that  mode. 

But  the  ship-owners  are  not  yet  too  late  to 
pursue  their  remedy.  The  proceeds  are  still  in 
the  possession  of  the  ]aw,and  may  be  subjected 
to  any  maritime  claim  or  lien  in  the  court  below. 

Claim  Tweeted. 
Cited- 11  How.  528. 


[prize.] 
THE    CALEDONIAN.     Dickey,    Claimant. 

A  vessel  and  cargro,  which  is  liable  to  capture  as 
enemy's  property,  or  for  gallin?  under  the  pass  or 
license  of  the  enemy,  or  for  trading  with  the  enemy, 
mav  be  seized  after  her  arrival  in  a  port  of  the 
United  States,  and  condemned  as  prise  of  war.  The 


actually  concluded  by  the  party,  althoufirh  not  writ- 
ten to  the  other  party,  or  with  a  view  of  beingr  com- 
municated to  htm,  it  is  sufBcient.  Welford  v.  Bea- 
zeley.  'A  Atk.  503.  Although  the  letter  itself  does 
Dot  state  the  terms  of  the  agreement,  yet  if  It  refers 
to  another  paper  that  doe«,  and  the  letter  is  signed 
by  the  party  to  be  charged,  it  is  sufficient.  Saun- 
derson  v.  Jackson.  2  Bits.  &  Pull.  234;  Tawney  v. 
Crowther.  3  llro.  Ch  Cas.  161,  818;  (MInan  v.  Cooke, 
1  8cho.  St  Lef  r.  2St.  Nor  Is  it  material  whether  the 
party  writing  the  letter  Intended  to  recognize  the 
previous  written  agreement.  Tt  is  sufficient  If  he 
does  in  fact  recognize  it  as  a  pa«t  transaction.  8aun- 
derson  v.  Jackson,  2  Bos.  &  Pull.  £)8 ;  Coles  v.  Tre- 
cothick,  9  Ves.  234,  ;260.  But  cither  the  letter  or  the 
writing  It  refers  to  must  contain  the  terms  of  the 
agreement ;  and  it  is  not  sufficient  that  they  mere- 
ly n^oognize  that  there  was  some  agreement.  Clark 
V.  Wright,  1  Atk.  12;  Rose  v.  Cunningham,  11  Ves. 
93*]  noO;  Parkhurst  V.  *Van  Cortlandt,  1  Johns.  Ch. 
Kep.  273.  And  there  must  be  such  a  reference  in 
the  letter  or  other  paper  signed,  to  the  one  contain- 
inic  the  contract,  as  to  show  the  letter  to  be  the 
contract  referred  to,  without  the  interpositlim  of 
parol  evidence,  except  merely  as  to  the  identity  of 
the  naper.  Brodie  v.  Rt.  Paul,  1  Ves.,  Jun.,  383; 
fioyaetl  v.  Drnmmond,  11  East,  142 ;  Clinan  v.  Cooke, 
1  Scho.  &  Lefr.  22.  Nor  can  parol  testimonv  be  ad- 
mitted to  contradict,  add  to,  or  substantially  vary 
the  note  or  memorandum  of  the  bargnln.  Blunted 
V.  Coleman,  Bunb.  66 ;  Pantericke  v.  Fowlet,  2  Atk. 
383 ;  Mere*  v.  Ansell,  3  Wils*.  275 ;  Pi-cston  v.  Mer- 
eean,  2  W.  Bl.  1249;  Wain  v.  Warlters,  6  East,  10; 
Rich  V.  Jackson,  4  Bro.  Ch.  Cas.  514;  Brodie  v.  St. 
Paul,  1  Ve*.,  Jun.,  333 :  Powell  v.  Edmunds,  12  East, 
6 ;  Parkhurst-  v.  Van  Cortlandt,  1  Johns.  Ch.  Hep. 
273.  But  parol  evidence  is  admissible  with  respect 
to  the  time,  or  other  circumstances  of  delivery, 
which,  thoutfh  not  essential  parts  of  the  contract, 
are  frequentlv  expressed  In  the  memorandum,  yet 
may  bo  varied  by  parol  testimony  of  a  subsequent 
ainreement.  Warren  v.  Stagg,  cited.  3  T.  K.  5m ; 
Cuff  v.  Penn,  1  Maule&  Selw.  21 ;  Keating  v.  Price, 
1  Johns.  Cas.  22.  So,  also,  by  the  French  law  (which 
requires  certain  contracts  to  be  in  writing),  it  Is 
held  that  in  a  case  where  it  becomes  neeo8«ary  to 
show  the  place  where  the  bargain  was  m:ide,  It  not 
being  oxpreiu^d  in  the  written  memorandum,  parol 
evidence  of  that  fact  is  admissible  :  **  le  lieu  ct  le 
tem|)sauquel  un  march6  est  fait  n'^tant  que  des 
circonstanoos  ext6rieures  do  la  convention  conte- 
nue  dans  I'acte."  Pothler,  des  Oblig.  No  7«1.  But 
Pothler  oliserves,  ''Cette  decision  souffre  difficult^." 
lb.  Where,  however,  a  court  of  etiuity  is  ctilled 
upon  to  decree  a  specific  performance,  the  party 
sought  to  be  charged  may  prove  that,  by  reason  of 
fraud,  surprise,  or  mistake,  the  written  Instrument 
does  not  correctly  express  the  contract ;  or,  that 
after  signing  the  written  instrument,  he  made  a 
verbal  conti*act  varying  the  former,  provided  the 
variation  has  been  acted  upon,  so  that  the  original 
oontraet  can  no  lunger  be  enforced  without  fraud 
upon  the  defendant.    Clinan  v.  Cooke,  1  Scho.  & 
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Lefr.  80 ;  Clarke  v.  Grant,  U  Ves.  524 ;  Joynes  v. 
Statham,  3  Atk.  388;  Marquis  of  Townsend  v.  Stan- 
groom,  6  Ves.  328;  ♦Woollam  v.  Hearn,  7  Ves.  [♦94 
211.  As,  however,  the  Court  of  Chancery  In  Eng- 
land does  not,  except  in  some  peculiar  cases,  en- 
force the  speciHc  performance  of  agreements  relar 
tlve  to  personal  chattels  (VUU  anU^  Vol.  I.,  p.  154, 
note  a),  It  is  conceived  that  fraud  would  no^take  a 
case  of  the  sale  of  goods  out  of  the  statute.  Fraud 
will,  undoubtedly,  vitiate  any  agreement,  whether 
required  by  the  statute  to  be  In  writing  or  not ;  but 
in  the  case  of  the  sale  of  goods,  there  Is  no  instance 
either  at  law  or  in  equity,  where  fraud  has  been 
admitted  as  a  ground  for  setting  up  a  contract  not 
in  writing,  or  to  vary  the  terms  of  a  contract  as  ex- 
pressed in  the  written  memorandum. 

Aixd  signed t  <tc.— The  agreement  or  memorandum 
need  only  be  signed  by  that  party  who  is  sought  to 
be  charged.  Hat  ton  v.  Gray,  2  Johns.  Ch.  Cas.  164 ; 
Allen  V.  Bennett,  3  Taunt.  169;  Fowler  v.  Freeman, 
9  Ves.  351 ;  Seton  v.  Stade.  7  Ve«.  285 ;  Saunderson 
v.  Jackson.  2  Bos.  &  Pull.  288;  Cotton  v.  liCe,  cited, 
2  Bro.  Ch.  Cas.  564;  Ballard  v.  Walker,  8  Johns.  Cas. 
60;  Lawren«(on  v.  Butler.  1  Scho.  &  Lefr.  13.  In  this 
last  case.  Lord  Redesdale  expresses  doubts  as  to 
those  cases  In  equity  where  nothing  has  been  done 
in  pursuance  of  the  agreement.  But  those  doubts 
have  not  been  adopted  by  other  Judges  of  equity. 
Western  v.  Uussell,  3  Ves.  &  Beames,  192;  Ormond 
V.  Anderson,  2  Hall  Sc  Bci\tty,  370.  Several  of  these 
cases  arose  upon  contracts  respecting  the  sale  of 
lands  under  the  4th  section  of  the  statute,  where 
the  words  are,  "  signed  by  the  party  to  be  charged 
therewith ; "  whereas,  the  words  are  In  the  I7th  sec- 
tion, "signed  by  the  parties  to  be  charged  there- 
with." However,  no  distinction  has  been  taken 
between  the  two  sections  as  to  this  point ;  and  in 
several  cases  on  the  17th  section,  the  objection  that 
it  was  not  signed  by  both  parties  has  been  expressly 
overruled.  Allen  v.  Bennet,  3  Taunt.  169;  Egerton 
V.  Mathews,  6  East,  307 ;  Champion  v.  Plummer,  4 
Bos.  &  Pull.  252 ;  Schneider  v.  Xorrls,  2  Maulo  &  Selw. 
286 ;  Roget  v.  Merritt,  2  Caines's  Kep.  117 ;  Bailey  v. 
Ogden,  3  Johns.  Kep.  399.  As  to  what  Is  a  sufficient 
signing,  it  is  settled,  that  if  the  name  of  the  party 
to  be  charged  ap])ears  in  the  note  or  memorandum, 
and  is  applicable  to  the  whole  substance  of  the 
writing,  and  is  put  there  by  him,  or  by  his  authority, 
♦it  is  immaterial  in  what  part  of  the  instrument  [♦»5 
thp  name  appears,  whether  at  the  top,  in  the  middle, 
or  at  the  bottom.  It  should,  however,  appear,  that 
It  was  a  complete  agreement  or  instrument,  not 
mei-ely  the  sketch  of  one,  and  unfinished  in  Its 
terms.  Fell  on  Guaranties,  eh.  4,  p.  69,  pl.3 ;  Knight 
V.  Crockford,  Esp.  N.  P.  K.  190 ;  Saunderson  v.  Jack- 
son, 2  Bos.  &  Pull.  238;  Welford  v.  Beazley.  3  Atk. 
503 ;  Stokes  v.  Moore,  1  P.  Wms.  771,  note ;  Lemaine 
v.  Stanley.  2  Bos.  &  Pull.  238;  Coles  v.  Trecothick,  9 
Ves.  239;  Morrison  v.  Tumour,  18  Ves.  175;  Clason 
V.  Bailey,  14  Johns.  Kep.  484.  Making  a  mark  Is  a 
signing.  Harrison  v.  Harrison,  8  V^es.  185;  Addy  v. 
(Jrix,  lb.  504;  Wright  v.  Wakeford,  17  Ves.  454.  And, 
qu(rrc,  whether,  if  a  party  be  in  the  habit  of  print- 
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delictum  is  not  pureed  by  the  termination  of  the 
voYhge. 

Any  citizen  may  seize  any  property  forfeited  to 
the  use  of  theffovernment«  either  by  the  municipal 
law  or  as  prize  of  war,  in  order  to  enforce  the  for- 
feiture; and  it  depends  upon  the  government 
whether  it  will  act  upon  the  seizure ;  if^it  proceeds 
to  enforce  the  forfeiture  bv  legal  process,  this  is 
a  sufficient  confirmation  of  the  seizure. 

APPEAL  from  the  Circuit  Court  of  Rhode 
Island. 
This  cause  was  argued  by  Mr.  D,  B.  Ogden  for 
lOl*]  *the  appellant  and  claimant.*  and  by 
the  Attariuy-GeneralioT  the  United  States.* 

Story,  ./.,  delivered  the  opinion  of  the  court : 
This  is  the  case  of  an  American  ship  which 

1.— He  cited  The  Nelly,  note  to  The  Hoop,  1  Rob. 
219 ;  The  Two  Friends,  1  Kob.  283 ;  The  Thomas  Gib- 
bous, 8  Cranch,  421,  to  show  that  the  vessel  could 
not  be  seized  as  prize  after  her  arrival  in  port,  nor 
by  a  non -commissioned  seizor. 

2.— He  cited  the  Ariadne.  2  Wheat.  148. 


sailed  from  Charleston,  S.  C,  with  a  cargo  of 
rice,  bound  to  Lisbon,  about  the  28th  of  May, 
1813,  under  the  protection  of  a  British  license. 
In  the  course  of  the  voyage  the  ship  was  capt- 
ured bv  a  British  frigate,  and  sent  into  Ber- 
muda for  adjudication.  Upon  trial  she  was  ac- 
quittea,  and  her  cargo  being  prohibited  from 
exportation,  was  afterwards  sold  by  the  agent 
of  the  claimant  at  Bermuda  and  the  proceeds 
were  remitted  for  his  use.  The  ship  sailed  from 
Bermuda  for  the  United  States,  in  November. 
1818,  and  upon  her  arrival  at  Newport,  in 
Rhode  Island,  was  seized  bv  the  collector  of 
that  port  as  forfeited  fo  the  United  States.  The 
libel  contains  four  articles  propounding  the 
causes  of  forfeiture;  first,  for  the  ship's  having 
on  board,  and  using  a  British  license ;  second, 
for  the  ship's  beiner  engaged  in  trade  with  the 
enemy;  and  thirdfy  and  fourthly,  for  using  a 
British  license  contrary  to  the  act  of  Concress 
of  the  2d  of  August,  1813,  ch.  56,  prohibiting 
the  use  of  British  licenses. 


inir,  instead  of  writing  his  name,  the  insertion  of 
his  name  in  print  in  a  bill  of  parcels,  is  not  of  itself 
a  sijfningr  within  the  statute,  rtaunderson  v.  Jack- 
son, 2  Boe.  &  Pull.  238.  But  at  all  events,  if  in  a  bill 
of  parcels  printed  with  the  name  of  the  vendor,  he 
inserts  the  name  of  the  vendee,  this  is  a  sufficient 
sifrninflr  and  recogrnition  of  the  printed  signature  to 
bind  the  vendor.  Schneider  v.  Norris,  2  Maule  & 
Selw.  286.     And,  qaasrt^  whether  seaiinjr,  in  the 

Sresence  of  a  witness  who  attests  it.  Is  equivalent 
3  a  sig-nlnif  within  the  statute.  I/Cmalne  v.  Stan- 
lev,  3  I^vinz,  1 ;  1  Roll.  Abr.  245,  s.  25.  Sealing 
without  sigrnlnjr  would  certainly  not  be  a  firood 
siiriiature  within  the  statute  of  wills.  Wrifirbt  v. 
Wakeford,  17  Vee.  454;  Ellis  v.  Smith,  1  Ves.,  Jun., 
11. 

By  the  partus  to  he  charged  by  the  contract,  Ac- 
The  word  party  or  parties  to  the  contract  is  not  to 
be  cousrrued  party,  as  to  a  deed,  but  person  in  gen- 
eral. Welford  v.  Beazley,  3  Atk.  508 ;  8.  C.  I  Ves.  6. 
Therefore,  where  n  party,  or  principal,  or  person, 
to  be  chartred,  sl^nsas  a  witness,  be  shall  be  bound. 
This,  however,  is  true  only  where  such  person  is 
conusant  of  the  contents  of  the  aifreement,  and  it 
would  be  a  fraud  on  the  other  party  not  to  be  bound 
by  it.  Welford  v.  Beazley,  3  Atk.  503:  S.  C.  1  Ves. 
6 ;  Coles  v.  Trecothiok,  9  \  cs.  234,  And  if  a  person 
propcrlv  authorized  as  an  ag-ent  to  sign  an  agree- 
ment, sign  it  HA  a  witness,  it  is  sufficient  to  bind  his 
prlucipal,  if  It  appear  that  he  knew  the  contents  of 
96^J  the  instrument  *and  signed  it,  recogiiiziug  it 
Bi*  an  agreement  binding  on  tiis  principal,  as  ii  he 
say,  **  wltneHS  A.  B.,  agent  for  the  sellers,"  and  the 
puuer  be  signed  by  the  purchaser  or  his  agent. 
Coles  V.  Trecothick,  9  Ves.  234.  Lord  Eldon,  indeed, 
in  this  case,  collects  the  doctrine  to  be,  that  where 
either  the  jwrty  himself  or  his  agent  asceriains 
tho  agreement  by  a  signature,  not  in,the  body  of 
th(^  inhtrumeut,  but  in  the  form  of  an  addition  to 
it^  that  signature,  though  not  a  signing  as  an  agree- 
ments, yet  suflSciently  asceriains  the  agreement, 
and  in  sufficient  within  the  statute  of  frauds.  Ibid. 
Or  tJieir  aaeni»  thereunto  lawfully  authorized.— 
The  agent  who  is  authorized  to  sign,  need  not  be 
constituted  by  writing.  Rucker  v.  Camayer,  Esp. 
N.  P.  R.  105  ;  Coles  v.  Trecothick.  9  Ves.  250;  Lau- 
renson  v.  Butler,  1  Scho.  &  Lefr.  13;  Merritt  v. 
Clason,  12  Johns.  Rep.  102.  As  to  who  is  an  agent 
lawfully  authorized,  it  has  been  held,  that  a  broker 
employed  by  one  person  to  sell  goods,  who  agrees 
witn  another  persi^n  for  the  stile  of  them,  and  makes 
out  and  siirns  a  sale  note  (containing  the  substance 
of  the  ecmtmct),  and  delivers  one  to  each  party,  is 
a  sufiicient  agent  for  both  parties.  Rucker  v.  Ca- 
mayer, Esp.  N.  P.  R.  105.  And  where  a  broker  had 
been  employed  by  one  party  to  sell,  and  by  anothf  r 
to  buy  goods,  and  had  entered  and  signed  the  terms 
of  the  contract  in  his  book,  it  was  determined  that 
such  entry  and  signature  was  a  contract  binding 
u)K)n  both  parties:  nithoi.gh  one  of  them,  upon 
having  a  bought  note  sent  to  him,  which  was  a  copy 
of  the  contract,  immediately  objected  to  the  terms, 
and  returned  the  note.  Hay  man  v.  Neale,  2  Camp. 
N.  P.  R.  837.    An  auctioneer  who  writes  down  the 

524 


name  of  the  purchaser  at  a  public  sale,  has  also 
been  considered  the  agent  of  both  parties.  No  doubt 
ever  could  be,  whether  he  was  the  a^rent  of  the 
vendor,  for  that  was  quite  clear :  and  the  cases  turn 
on  the  point  whether  be  Is  also  the  agent  of  the 

Surchaser:  and  it  is  settled  in  the  affirmative. 
Imon  v.  Motivos  (or  Metlvier),  3  Burr.  1921 ;  I  W. 
Bl.  599;  Bull  N.  P.  280 ;  Rondeau  v.  Wyatt,  2  H.  Bl. 
63 :  Hinde  v.  Whitchouse,  7  Bast,  558.  Independ- 
ently of  the  circumstance  of  the  auctioneer  being 
considered  as  a  sufficient  agent  of  both  partieii*,  and 
his  writing  down  the  *name  of  the  purchaser  [*97 
as  a  sufficient  memorandum  and  signature,  it  has 
be(>n  sometimes  said  that  sales  at  auction  are  not 
within  the  statute  of  frauds,  on  account  of  the  pe- 
culiar solemnity  of  that  mode  of  sale  precludlng- 
the  danger  of  perjury.  Per  Lord  Mansfield  and 
Justice  WUraot  in  Simon  v.  Motivos,  1  W.  Bl.  509. 
But  this  idea  is  repudiated  by  lx)rd  Ellenboroug-h, 
in  Hinde  v.  Whitehoui«e,  7  East,  .'168,  though  he  does 
not  question  the  principle  that  the  auctioDeer  is  to 
be  considered  as  the  agent  of  both  t^rties,  and  his^ 
meuiiirandum  as  a  sufficient  note  in  writing;  but 
only  denies  tbat  auctions,  abstractedly  consiaered, 
are  not  within  the  statute.  lb.  572.  Tliere  is  some 
slight  difference  in  the  phraseology  of  the  4th  and 
17th  sections  of  the  statutes,  which  has  been  made 
the  gnmnd  of  a  supposed  (listinction,  in  thlb  respect, 
between  the  sale  of  lands  (which  is  included  in  the 
4th  section),  and  the  sale  of  goods  in  the  17th.  The 
nisi  lyriutt  case  of  Symonds  v.  Bail,  8T.  R.  151,  and 
Walker  v.  Constable,!  Bos.  &  Pull.  303,  seem  to  incul- 
cate the  doctrine  that  the  auctioneer  writing  down 
the  name  of  the  purchaser  is  not  sufficient  to  SMtis- 
fy  the  statute  in  a  sale  of  landM.  Buckmaster  v. 
Harrop,  7  Ves.  341.  Lord  Eldon,  however,  has  ques- 
tioned the  authority  of  these  chsck*  in  Oiles  v.  Tre- 
cothick, 9  Ves.  249.  And  in  White  v.  Proct«ir,  4 
Taunt.  206,  it  was  expressly  held,  that  an  auctioneer 
is,  by  implication,  an  ajrent  duly  authorized  to  sign 
a  04>ntract  for  lands  on  behalf  of  the  hlirhest  bidder. 
S.  P.  Emmerson  v.  Heelis,  2  Taunt.  28.  And  that 
his  writing  down  his  name  in  the  auction  book  is  a 
sufficient  signatun!  to  satisfy  the  statute  of  frauds. 
Id.  And  whether  the  first-mentioned  cases  are  to 
be  considered  as  law,  or  not,  in  respect  to  a  sale  of 
lands,  there  can  be  no  doubt  that  in  a  sale  of  goods, 
the  auctioneer  writing  down  the  name  of  tho  pur- 
chaser, is  a  signing  by  an  authorized  a^^^nt  of  the 
pariies.  But  the  agent  must  be  some  third  pers(»n. 
and  one  of  the  contracting  pariies  cannot  be  a^nt 
for  the  other.  As  where  the  plaint  iff  made  a  note 
of  the  bargain,  and  the  defendant  overlooking  him 
while  he  was  writing  it,  desired  him  to  make  an 
alteration  in  the  price,  which  be  according-ly  did. 
It  was  contended,  that  the  defendant,  who  was  the 

Sarty  sought  to  be  charged,  had  made  the  plaintiflf 
is  agent,  forthe*purposeof  signing  the  mem-[*98 
oranauiu.  But  Lord  Ellenborough  was  of  opinion 
that  the  agent  must  be  some  third  person,  and  could 
not  be  either  of  the  contracting  t»ariles :  and,  there- 
fore, nonsuited  the  plaintiff.  Wright  v.  Dannah, 
2  Camp.  N.  P.  R.  208.  See  also  Bailey  v.  Ogden,  3 
Johns.  Rep.  399. 
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Thb  Lanodon  Cheybs,  Lamb,  Claimant. 
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It  ut  unnecessary'  to  consider  the  two  last  arti- 
102*]  cles  *which  are  founded  upon  statuta- 
ble prohibitions,  because,  it  is  clear  that  the 
two  preceding  articles,  founded  on  the  general 
law  of  prize,  are  sufficient  to  justify  a  condem- 
nation jure  bdli,  the  proof  of  the*  facts  being 
most  clearly  established. 

The  only  questions  which  can  arise  in  the  case 
are  whether  the  ship  was  liable  to  seizure  for 
the  asserted  forfeiture,  after  her  arrival  in  port; 
and,  if  so,  whether  the  collector  had  authority 
to  make  the  seizure.  And  we  are  clearly  of 
opinion  in  favor  of  the  United  States  on  both 
points.  It  is  not  necessary,  to  enable  the  gov- 
ernment to  enforce  condemnation  in  this  case, 
that  there  should  be  a  capture  on  the  high  seas. 
By  the  general  law  of  war,  every  American  ship 
sidlinff  under  the  pass  or  iioense  of  the  enemy, 
or  trading  with  the  enemy,  is  deemed  to  be  an 
enemy's  diip,  and  forfeited  as  prize.  If  capt- 
ured on  the  high  seas,  by  a  commissioned  ves- 
sel, the  property  may  be  condemned  to  the  cap- 
tors as  enemy's  property ;  if  captured  by  an  un- 
commissioned ship,  the  capture  is  still  valid, 
and  the  property  must  be  condemned  to  the 
United  States.  But  the  right  of  the  government 
to  the  forfeiture  is  not  founded  on  the  capture; 
it  arises  from  its  general  authority  to  seize  all 
enemies'  property  coming  into  our  ports  during 
war;  and  also  from  its  authority  to  enforce  a 
forfeiture  against  its  own  citizens,  whenever  the 
property  comes  within  its  reach.  If,  indeed, 
the  mere  arrival  in  port  would  purge  away  the 
forfeiture,  it  would  afford  the  utmost  impunity 
to  persons  en^ged  in  illegal  traffic  during  war, 
for  in  most  mstanccs  the  government  would 
103*]  *have  no  means  of  ascertaining  the  of- 
fense until  after  such  arrival. 

In  respect  to  the  other  point,  it«is  a  general 
rule  that  any  person  may  seize  any  property 
forfeited  to  the  use  of  the  government,  either 
by  the  municipal  law  or  by  the  law  of  prize, 
for  the  purpose  of  enforcing  the  forfeiture. 
And  it  depends  upon  the  government  itself, 
whether  it  will  act  upon  the  seizure.  If  it  adopts 
the  acts  of  the  party,  and  proceeds  to  enforce 
the  forfeiture  b^  legal  process,  this  is  a  suf- 
ficient reco^ition  and  confirmation  of  the 
seizure,  and  is  of  equal  validity  in  law  with  an 
original  authority  given  to  the  party  to  make 
the  seizure.  The  confirmation  acts  retroac- 
tively, and  is  equivalent  to  a  command. 

Decree  affirmed  with  costs. 


[prize.] 

THE  L ANGDON  CHEVES. 
Lamb,  Claimant. 

A  question  of  fact  upon  a  seizure  In  port,  as  a 
droit  of  admiralty,  fortradinfr  with  the  enemy,  and 
using^  his  license.  The  circumstance  of  the  vessel 
having  t>een  sent  into  an  enemy's  port,  for  adjudi- 
cation, and  afterwards  permlttea  to  resume  her 
voyage,  held  to  raise  a  violent  presumption  that 
fhe  had  a  license,  which  the  claimant  not  having: 
repelled  by  explanatory  evidence,  condemnation 
was  pronounced. 

A  PPEAL  from  the  Circuit  Court  of  Rhode 
^x  Island. 
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This  cause  was  argued  by  Mr.  Hunter  and 
Mr.  ^Wheaton  for  the  appellant  and  [•104 
claimant,*  and  by  the  Attorney-GeneralioT  the 
United  States. 


Story,  J.,  delivered  the  opinion  of  the  court: 
This  case  differs  in  no  essential ,  respect  from 
that  of  The  Caledonian.  The  brig  sailed  from 
the  United  States  on  a  voyage  to  Lisbon,  with 
a  cargo  of  provisions,  in  May,  1813,  and  was 
captured  by  a  British  sloop  of  war  and  sent  into 
Bermuda,  where  she  was  either  not  proceeded 
against  as  prize,  or  was  acquitted  on  trial ;  and 
after  a  distention  of  about  six  weeks,  was  per- 
mitted to  resume  her  ori^nal  voyage;  and  on 
the  return  voyage  from  Lisbon,  with  a  cargo  of 
salt,  was,  on  her  arrival  at  Newport,  on  the 
16th  of  December,  1813,  seized  by  the  collector 
of  that  port,  as  forfeited  to  the  United  States 
jure  belli,  for  using  a  British  license  and  trad- 
ing with  the  enemy. 

There  is  no  positive  proof  that  the  brig  had 
a  British  license  on  board ;  but,  we  think,'  that 
under  the  circumstances,  there  arises  a  violent 
presumption  that  she  had  such  a  license,  and 
that  the  burthen  of  proof  to  repel  this  pre- 
sumption rests  on  the  claimant.  He  has  not 
attempted  this  in  the  slightest  degree,  there  be- 
ing a  total  absence  of  all  evidence  in  his  favor; 
and,  therefore,  a.s  the  case  remains  with  all  its 
original  imperfections,  the  decree  of  the  Circuit 
Court  is  afiinned  with  costs. 

Decree  afflrtned  with  costs. 


♦[prize.]  [♦105 

THE  FRIENDSCHAFT. 
MoREiRA,  Claimant. 

The  property  of  a  house  of  trade  established  in 
the  enemy's  countrv  is  condemnable,  as  prize, 
whatever  may  be  the  personal  domidlo  of  the 
partners. 

APPEAL  from  the  Circuit  Court  of  North 
Carolina. 
The  shipment  in  this  case  was  made  on  the 
31st  of  March.  1814,  at  London,  by  the  house 
of  trade  of  Moreira,  Vieira  &  Machado,  of  that 
city,  on  account  and  risk  of  the  house,  to  Mr. 
Moreira.  one  of  the  partners,  who  was  a  native 
of,  and  domiciled  at  Lisbon,  in  the  kingdom  of 
Portugal.  The  shares  of  the  two  partners, 
Messrs.  Vieira  and  Machado,  who  were  domiciled 
at  London,  were  condemned  as  prize  of  war  in 
the  court  below,  without  appeal.  The  share 
of  Mr.  Moreira,  the  partner  domiciled  at  Lis- 
bon, was  condemned  in  the  court  below;  but 
the  claimant  was  allowed  to  make  further  proof 
to  be  offered  to  this  court,  and  to  be  admitted 
or  rejected  in  the  discretion  of  the  court,  as  to 
his  proprietary  interest  and  connection  with  the 
house  of  trade  in  the  enemy's  country.  On  the 
production  of  the  further  proof,  the  proprietary 

l.-They  cited  The  Imlna,  3  Rob.  167;  The  Lisette, 
6  Rob.  387,  The  Jooeph,  8  Cranch,  451,  to  show  that 
the  delictum  of  contraband,  of  trading:  with  the 
enemy,  and  navi^atlnK  under  his  license,  are  aU 
purged  by  the  termination  of  the  voyage. 

526 


105 


SUPRBICB  COUHT  OF  THE   UNITED  StATBS. 


1819 


interest  of  Mr.  Moreira  in  one-third  part  of  the 
eoods  was  clearly  proved,  and  also  the  fact  of 
his  personal  domicile  at  Lisbon. 

Mr.  Hopkinwn,  for  the  claimant,  relied  upon 
this  evidence  as  sutBcient  to  show  that  the  claim- 
ant was  entitled  to  restitution  of  his  share,  on  ac- 
count of  his  personal  domicile,  notwithstanding 
106*]  hLs  bein^  a  partner  *in  the  house  of 
trade  established  m  the  enemy's  country. 

Mr.  D,  B.  Ogden  and  Mr.  Wheaton^  contra,  in- 
sisted, that  the  shipment  being  made  by  a  house 
of  trade  established  in  the  enemy's  country,  for 
the  account  and  risk  of  that  house,  the  neutral 
domicile  of  one  of  the  partners  would  not  avalj 
to  save  his  share  from  condemnation  as  prize.  * 
In  the  British  tribunals,  this,  principle  Is  recog- 
nized by  the  highest  authoritv  known  to  the 
prize  law,  that  of  the  Lords  of  Appeal,  and  if  it 
be  material  (as  it  seems  to  have  been  intimated 
b^  this  court^),  to  distinguish  whether  the  de- 
cision was  pronounced  l^fore  or  since  our  in- 
dependence, the  onu%  is  thrown  upon  the  claim- 
ant to  show  that  the  case  of  Mr,  CoopinaUy 
decided  in  1798,  was  determined  contrary  to 
former  practice,  or  former  precedents.  It  does, 
indeed,  appear  that  an  erroneous  notion  had 
been  adopted  by  some  persons,  that  the  domi- 
cile of  the  party  was  all  that  the  prize  court  had 
a  right  to  consider.  But  in  Uoopmun's  case, 
that  motion  was  exploded  by  the  lords,  and  the 
true  principle  on  which  the  cases  from  which 
it  had  been  imbibed  were  determined,  was  ex- 
plained as  applying  to  cases  merely  at  the  com- 
mencement of  a  war;  whilst  the  rule,  applicable 
to  a  neutral  partner  entering  into  a  house  of 
trade  in  the  enemy's  country  during  the  war, 
107*]  or  continumg  that  connection  after  *a 
declaration  of  war,  is  developed,  not  as  a  new 
rule  then  for  the  first  time  prescribed,  but  as 
the  application  of  an  anciently-established  prin- 
ciple.* 

Story,  J.,  delivered  the  opinion  of  the  court: 
The  shipment  in  this  case  was  made  by  Moreira, 
Yieira  &  Machado,  a  house  of  trade  established 
in  London,  on  the  account  of  the  house,  to 
Moreira,  one  of  the  partners  in  the  house,  who 
was  a  native  of.  and  domiciled  in.  Lisbon,  in 
the  kingdom  of  Portugal ;  and  the  only  ques- 
tion is,  whether  the  share  of  Moreira  in  the  ship- 
ment is  exempted  from  condemnation  by  reason 
of  his  neutral  domicile.  It  has  been  long  since 
decided  in  the  courts  of  admiralty  that  the 
property  of  a  house  of  trade  established  in  the 
enemy's  country,  is  condemnable  as  prize, 
whatever  may  be  the  domicile  of  the  partners. 
The  trade  of  such  a  house  is  deemed  essentially 
a  hostile  trade,  and  the  property  engaged  in  it 
is,  therefore,  treated  as  enemy's  property,  not- 
withstanding the  neutral  domicile  of  any  of  the 
company.  The  rule,  then,  being  inflexibly  set- 
tled, we  do  not  now  feel  at  liberty  to  depart 
from  it,  whatever  doubt  might  have  been  enter- 
tained, if  the  case  were  entirely  new. 

Decree  afflrmed  toith  costs. 

See  8  Wheat.  U. 

ated-«  Wall.  233 ;  1  DUl.  384. 

1.— The  Nancy,  clnim  of  Mr.  Coopman,  cited  In 
The  Vl^llantia,  1  Kob.  14, 15;  The  Susa,  2  Rob.  256; 
The  Indiana,  cited  in  the  Portland,  3  Rob.  44. 

2.-9  Cranch,  196. 

3.-1  Rob.  12, 14, 15. 
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♦[chancery.]  [•108 

THE  UNITED  STATES 

V. 

ROWLAND  &  ALLEN. 

The  Circuit  Court  has  Jurisdiction,  on  a  bill  Id 

juity  filed  by  the  United  States  against  the  debtor 
of  their  debtor,  they  clalminir  a  priority  under  the 
act  of  1799,  c.  128,  s.  65,  notwithstandinff  the  local 
law  of  the  state  where  the  suit  in  brougrht  allows  a 
creditor  ro  proceed  against  the  debtor  of  his  debtor, 
by  a  peculiar  process  at  law. 

The  circuit  courts  of  the  Unioa  have  chancery 
Jurisdiction  in  every  state ;  they  have  the  same 
chancery  powers  and  the  same  rules  of  decision  in 
all  the  states. 

The  United  States  are  not  entitled  to  prioxitv 
over  other  creditors,  under  the  act  of  1790,  c.  128,  s. 
65,  upon  the  ground  of  the  debtor  having  made  an 
assignment  for  the  benefit  of  creditors,  unless  it  la 
proved  that  the  debtor  has  made  an  assignment  of 
all  his  property. 

Whore  the  deed  of  assignment  conveys  only  the 
property  mentioned  in  the  schedule  annexed,  and 
the  schedule  does  not  purport  to  contain  all  the 
property  of  the  party  who  made  it,  the  onus  pro-- 
handi  is  thrown  on  the  United  States  to  show  Uiat 
the  assignment  embraced  all  the  property  of  the 
debtor. 

U))on  a  bill  filed  by  the  United  States.  procee<1inK^ 
as  ordinary  creditors  against  the  debtor  of  their 
debtor  for  an  account,  &c.,  the  original  debtor  to 
the  United  States  ought  to  be  made  a  party,  and 
the  account  taken  between  him  and  his  debtor. 

APPEAL  from  the  Circuit  Court  of  Massa- 
chusetts. 
This  was  a  bill  in  equity  filed  in  the  name  of 
the  United  States,  in  the  court  below,  stating 
that  several  judgments  had  been  obtained  bjr 
the  United  States  on  duty  bonds,  against  Shoe- 
maker &  Travers,  and  Jacob  Shoemaker  and 
their  sureties,  amounting  to  the  sum  of  $5,292; 
which  judgnifents  were  obtained  in  the  District 
Court  of  Pennsylvania,  at  the  Febmary  term  of 
1808,  and  upon  which  executions  *had  [♦lO^ 
issued,  whibh  remained  in  the  marshal's  handa 
unsatisfied ;  that  after  the  execution  of  the  duty 
bonds,  but  before  they  were  payable,  to  wit,  on 
the  6th  of  December,  1806,  Shoemaker &Tra vera 
became  insolvent  within  the  true  intent  and 
meaning  of  the  act  "to  regulate  the  collection 
of  duties  on  imports  and  tonnage ;"  that  on  the 
first  of  February,  1808,  goods,  effects,  money 
and  credit  of  Shoemaker  &  Travers,  to  the 
amount  of  $6,000,  had  come  to  the  bands  of 
Howland  &  Allen,  which,  the  bill  alleged,  they 
refused  to  subject  to  the  executions  of  the 
United  States;  it  prayed,  that  they  might  be 
compelled  to  account  for,  and  deliver  up,  the»;e 

foods,  &c.,  in  satisfaction  of  the  claim  of  the 
Inited  States,  and  for  an  injunction  in  the  meao- 
timc  to  restrain  them  from  disposing  of,  payin^r 
away,  or  in  any  manner  applying  the  goods. 
&c.,  aforesaid,  to  any  other  object.  The  in- 
junction was,  accordingly,  awarded.  An  amend- 
ment to  the  bill  stated,  that  after  the  debts  to 
the  United  States  accrued  by  bond  as  aforesaid, 
and  after  Shoemaker  &  Travers  had  become  in- 
solvent, to  wit,  on  the  6th  day  of  December. 
1806,  they  made  a  voluntary  assignment  by  dead, 
of  all  their  property,  for  the  benefit  of  their 
creditors,  within  the  true  intent  and  meaning 
of  the  act  of  Congress  aforesaid,  and  an  es- 


See  note  to  Prince  v.  Bartlett,  8  Cranch,  48L 
NoTB.— See  note  to  Tholusson  v.  Smith,  2  Wheal. 
880. 
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emplified  copy  of  the  deed  of  assignment  was 
annexed  to  the  amended  bill.  The  deed  recited, 
that  the  parties  being  justly  indebted  to  divers 
persons,  whose  names  are  mentioned  in  a  list 
thereto  annexed,  and  unable  at  present  to  pay 
the  said  debts,  they  assign  to  trustees  therein 
1 1 0*J  mentioned,  •all  and  singular,  the  estate 
and  effects  contained  in  a  schedule  annexed,  in 
trust,  to  pay  the  debts  due  the  enumerated 
creditors,  and  first,  that  due  to  the  United 
States.  The  schedule  was  entitled  "  Schedule 
of  property  assigned  by  Shoemaker  &  Trovers, 
ana  Jacob  Shoemaker,  to  the  creditors  of  Shoe- 
maker &  Travers,"  and  contained  many  items 
of  property,  and  among  others,  the  proceeds  of 
the  cargo  of  the  brig  Deborah,  which  vessel 
was  then  at  sea,  and  belonging  to  Howland  &, 
Allen,  but  had  been  chartered  by  Shoemaker 
&  Travers.  Howland  &  Allen,  by  their  answer, 
admitted  the  receipt,  on  the  Ist  of  January, 
1807,  of  4,000  Spanish  dollars,  the  property  of 
Shoemaker  <&  Travers,  and  which  the  master  of 
the  Deborah  had  received  in  Guadaloupe  for 
Shoemaker  &  Travers;  but  insisted  on  their 
right  to  apply  it  to  an  unliquidated  debt  of 
greater  amount  (composed  of  freight,  demur- 
rage, damages,  &c.,  the  particulars  of  which 
are  detailed  by  the  answer)  due,  as  alleged, 
from  Shoemaker  &  Travers  to  them,  and  ap- 
plied by  an  entry  in  their  books,  to  the  credit 
of  Eh^maker  &  Travers,  at  the  time  of  the  re- 
ceipt of  the  money  aforesaid.  They  insisted, 
therefore,  on  the  right  of  retaining  it.  To  this 
answer  there  was  a  general  replication,  and  the 
depositions  of  several  witnesses  were  taken. 

The  court  below  decreed,  that  the  said  Shoe- 
nud^er  &  Travers  were,  and  are,  indebted  to 
the  United  States,  and  that  they  became  insol- 
vent, and  made  an  assignment  as  alleged  in  the 
bill,  and  that  there  was  an  outstanding  unset- 
tled demand  existing  in  their  favor,  at  the  time 
1 1 1*]  of  their  insolvency,  against  the  •defend- 
ants, arising  from  the  voyage  of  the  brigantine 
Deborah,  and  which  is  still  unsettled  and  un- 
paid, but  the  court  is  not  satisfied  that  the  de- 
fendants, bemg  merely  debtors  to  said  insol- 
vents, are  bv  Taw  liable  to  this  process,  and 
thereupon  decree  that  the  said  bill  be  dis- 
missed. From  this  decree  the  present  appeal 
was  taken. 

The  Attorney' General,  for  the  appellants,  ar- 

fued:  1.  That  the  prior  right  of  the  United 
tates  attached  to  all  the  property  of  Shoe- 
maker &  Travers,  on  the  6th  of  December, 
1806,  the  time  of  their  insolvency,  and  the  date 
of  the  deed  of  assignment  from  them.  It  is 
immaterial  whether  the  priority  of  the  United 
States,  in  any  case,  be  asserted  under  the  act 
of  1797,  c.  368,  s.  5,  or  under  that  of  1799,  c. 
128.  8.  65.  The  decisions,  as  to  this  point,  un- 
der the  one  statute,  are  applicable  to  the  other. 
It  is  insisted  that  this  is  one  of  the  cases  speci- 
fied by  Congress,  in  which  the  debts  due  to  the 
United  States  are  to  be  first  satisfied ;  a  case  in 
which  the  debtor,  not  having  sufficient  prop- 
erty to  pay  all  liis  debts,  has  made  a  voluntary 
assignment  thereof,  for  the  benefit  of  his  cred- 
itors. This  is  the  allegation  of  the  bill,  and  it 
is  supported  by  the  deed  itself.  Although  the 
^^nting  clause  does  not  literally  express  it  to 
mclude  all  the  property  of  the  debtors,  yet  the 
clause  which  gives  the  power  to  sell,  by  using 
the  words  "an  the  property  of  them,  the  said 
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Shoemaker  &  Travers,  and  Jacob  Shoemaker.*' 
clearly  shows  that  the  assignment  was  in- 
tended to  convey  all  their  property.  The  very- 
objects  of  the  deed,  as  set  forth  in  the  recital, 
♦aids  this  constniction.  2.  If,  then,  [♦112 
the  priority  of  the  United  States  has  attached, 
a  court  of  equity  is  the  proper  forum  in  which 
it  should  be  asserted.  A  trust  exists,  and  an 
account  is  to  be  taken.  The  Court  of  Chan- 
cery is  the  only  tribunal  that  can  enforce  the 
trust,  and  take  the  account,  having  also  the 
power  of  calling  all  the  parties  before  it.  Nor 
are  the'  chancery  powers  of  the  Circuit  Court 
at  all  affected  by  the  statute  of  Massachusetts 
of  1794,  c.  64,  giving  a  peculiar  process,  in  the 
nature  of  a  foreign  attachment,  bv  which  the 
creditor  may  attach  in  the  hands  of  the  debtor 
of  his  debtor.  The  powers  and  practice  of  the 
circuit  courts,  in  chancery  cases,  are  not  to  be 
controlled  by  the  local  laws  of  the  states  where 
those  courts  sit.  They  are  the  same  through- 
out the  Union.  3.  nut  even  supposing  that 
the  United  States  have  no  priority  in  this  case ; 
they  are,  on  the  common  footing  of  ordinary 
creditors,  entitled  to  an  account  against  How- 
land &  Allen,  and  to  the  payment  of  any  sum 
which,  on  a  settlement  of  such  account,  may 
be  found  due  from  them  to  Shoemaker  &  Tra- 
vers. 

Jones,  contra,  insisted:  1.  That  the  act  of 
Congress  only  extended  to  executors  and  ad- 
ministrators, or  to  assignees,  but  hot  to  the 
debtors  of  the  debtors  of  the  United  States.  A 
court  of  equity  cannot  have  power  to  settle  an 
account  in  this  way,  without  some  statutory 
provision  to  authorize  the  proceeding.  The 
act  of  Congress  gives  no  such  authority.  Shoe- 
maker &  Travers  are  not  made  parties  to  the 
bill,  and  a  decree  between  the  United  States 
and  the  present  ♦defendants,  would  not  [♦I  13 
bind  in  a  suit  between  the  defendants  and 
Shoemaker  &  Travers.  Nor  is  it  too  late,  in 
the  Appellate  Court,  to  take  advantage  of  the 
want  of  parties.'  2.  The  cases  are  uniform, 
that  in  order  to  enable  the  priority  of  the 
United  States  to  attach  upon  this  ground,  the 
assignment  must  be  of  all  the  debtor's  prop- 
erty.* There  is  here  no  evidence,  either  in  the 
deed  or  in  the  depositions,  that  this  assignment 
embraced  all  the  property  of  Shoemaker  & 
Travers.  The  power  to  sell  all  the  property 
cannot  be  construed  to  enlarge  the  granting 
clause,  which  merely  refers  to  the  property 
mentioned  in  the  schedule  annexed  to  the  deed. 
The  defendants  claim  a  balance  from  Shoe- 
maker &  Travers,  and  the  right  to  apply  the 
money  received  to  the  liquidation  of  that  bal- 
ance. They  had  acquired  a  special  lien  upon 
the  money  for  the  payment  of  this  balance, 
long  before  the  alleged  act  of  insolvency.  The 
court  has  repeatedly  determined,  that  if  before 
the  right  of  preference  to  the  United  States  has 
accrued,  the  debtor  has  made  a  bona  fide  con- 
veyance of  his  estate,  or  has  mortgaged  it,  to 
secure  a  debt,  the  property  is  devests!  out  of 
the  debtor  and  cannot  be  made  liable  to  the 
claim  of  the  United   States.*     The  spirit  of 

L— Russell  V.  Clarke's  Executors,  7  Craoch,  98. 

2.— United  States  v.  Fisher,  2  Cranch,  358 ;  United 
States  v.  Hooo,  3  Cranch,  73. 

3.— United  States  v.  Fisher,  2  Cranch.  390 ;  United 
States  V.  Hooe,  3  Cranch,  90. 
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these  decisions  is,  that  any  bona  fide  lien  will 
be  protected,  and  not  merely  an  actual  mort- 
gaffe  or  hypothecation.  All  specific  liens  are 
ll4*]  highly  favored  *by  the  law;  such  as 
that  of  a  factor  who  has  advanced  his  money 
on  the  credit  of  the  goods,  or  a  ship-owner,  who, 
having  let  out  his  ship  for  their  transportation, 
has  a  right  to  the  same  security.  It  is  true 
that  the  court  has  said  that  the  lien  of  a  judg- 
ment creditor  shall  not  be  protected  as  against 
the  prior  right  of  the  United  States.  But  that 
is  upon  the  ground  that  the  judgment  is  a  mere 
general  lien,  not  affecting  the  jus  dutponendi  of 
the  owner  of  the  property,  nor  vesting  any 
specific  interest  in  the  creditor. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court:  The  bill  in  this  case  was  filed  by 
the  United  States  in  the  Circuit  Court  for  the 
District  of  Massachusetts,  to  recover  from  the 
defendants  a  sum  of  money  in  their  hands, 
alleged  to  be  the  money  of  Jacob  Shoemaker 
and  Charles  R.  Travers,  merchants  and  part- 
ners, who  are  stated  to  be  insolvents,  and  to  be 
indebted  to  the  United  States  for  duties. 

It  appears  that  Shoemaker  &  Travers,  on 
the  6th  day  of  December,  1806,  executed  an 
indenture,  in  which,  reciting  that  they  are 
justly  indebted  to  divers  persons,  whose  names 
are  expressed  in  a  list  thereto  annexed,  and  are 
unable  at  present  to  pay  the  said  debts,  they 
assign  to  trustees  therein  mentioned  all  and 
singular  the  estate  and  effects  contained  in  a 
schedule  annexed,  in  trust,  to  pay  the  debt  due 
to  the  enumerated  creditors,  and  first  that  due 
to  the  United  States.  The  schedule  contains 
many  items  of  property,  and  among  others  the 
1  lo*]  proceeds  of  the  *cargo  of  the  Deborah, 
then  at  sea.  The  Deborah  was  the  property  of 
Howland  &  Allen;  and  on  her  coming  into 
port,  her  captain  delivered  to  her  owners  a  sum 
of  money  which  he  had  received  in  Guadaloupe 
for  Shoemaker  &  Travers,  and  which  is  in  the 
schedule  annexed  to  the  deed  of  assignment 
already  mentioned.  At  the  hearing  the  Cir- 
cuit Court  dismissed  the  bill,  in  the  opinion 
that  it  was  not  sustainable.  From  this  decree 
the  United  States  have  appealed  to  this  court, 
and  now  insist, 

1.  That  it  is  a  casein  which  a  court  of  equity 
has  jurisdiction. 

2.  That  the  United  States  are  entitled  to 
priority,  this  being  a  case  within  the  provisions 
of  the  act  of  Congress. 

On  the  first  point  no  difficulty  would  be 
found,  had  the  proper  parties  been  before  the 
court.  A  trust  exists,  and  an  account  would 
be  proper,  to  ascertain  the  sum  due  from  How- 
land  &  Allen  to  Shoemaker  &  Travers.  The 
case,  even  independent  of  these  circumstances, 
would  be  proper  for  a  court  of  chancery,  but 
for  the  act  of  Massachusetts,  which  allows  a 
creditor  to  sue  the  debtor  of  his  debtor.  Still 
the  remedy  in  chancery,  where  all  parties  may 
be  brought  before  the  court,  is  more  complete 
and  adequate,  as  the  sum  actually  due  may  be 
there,  in  such  cases,  ascertained  with  more  cer- 
tainty and  facility;  and  as  the  courts  of  the 
Union  have  a  chancery  jurisdiction  in  every 
state,  and  the  judiciary  act  confers  the  same 
chancery  powers  on  all,  and  gives  the  same 
rule  of  decision,  its  jurisdiction  in  Massachu- 
setts must  be  the  same  as  in  other  states. 
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•This  being  a  case  of  which  a  court  [*1  IB 
of  chancery  may  take  jurisdiction,  we  are  next 
to  inquire  whether  it  is  one  in  which  the  Unit- 
ed States  are  entitled  to  priority. 

This  depends  on  the  fact  whether  the  deed  of 
assignment  executed  by  Shoemaker  &  Travers 
was  a  conveyance  of  all  their  property.  The 
words  of  the  deed,  after  reciting  the  motives 
which  led  to  it,  and  the  consideration,  are 
"  have  granted,  &c.,  and  by  these  presents,  do 
ejant,"  &c.,  "all  and  singular  the  estate  and  ef- 
lects,  which  is  contained  in  the  schedule  here- 
unto annexed,  marked  A."  The  caption  of  the 
schedule  is,  * '  schedule  of  property  assigned  by 
Shoemaker  &  Travers,  and  Jacob  Shoemaker, 
to  the  creditors  of  Shoemaker  &  Travers." 

The  deed  then  conveys  only  the  property 
contained  in  the  schedule,  and  the  schedule 
does  not  purport  to  contain  all  the  property 
of  the  parties  who  made  it.  In  such  a  case, 
the  presumption  must  be  that  there  is  prop- 
erty not  contained  in  the  deed,  unless  the 
contrary  appears.  The  onus  proband*  is  thrown 
on  the  United  States. 

It  is  contended  for  the  United  States,  that 
the  clause  which  gives  the  power  to  sell,  by 
using  the  word^  **all  the  property  of  them, 
the  said  Shoemaker  &  Travers,  and  ^acob 
Shoemaker,"  indicate  clearly  that  this  di'cd 
does  convey  all  their  property.  But  these  words 
are  explained  and  limited  by  those  which  fol- 
low, so  as  to  show  that  the  word  ' '  all "  is  used 
in  reference  to  the  schedule,  and  means  all  the 
property  in  the  schedule.  The  depositions  do 
not  aid  the  deed.  The  question,  whether  the 
whole  ♦property  is  assigned,  is  still  left  [*1 17 
to  conjecture,  and  this  oeing  the  fact  on  wbich 
the  preference  of  the  Unitea  States  is  founded, 
ought  to  be  proved.  Not  being  proved,  the 
court  is  of  opinion  that  this  is  not  a  case  in 
which  it  can  be  claimed. 

But  the  United  States  are  the  creditors  of 
Shoemaker  <&  Travers,  and  have  a  right  as 
creditors  to  proceed  against  their  property  in 
the  bands  of  Howland  &  Allen.  They  have  a 
right  to  so  much  of  that  property  as  remains 
after  the  debt  due  to  Howland  &  Allen  shall 
be  satisfied.  But  to  ascertain  this  amount,  an 
account  between  Howland  &  Allen  and  the 
debtors  of  the  United  States  should  be  taken, 
and  the  persons  against  whom  the  account  is 
to  be  taken  should  be  parties  to  the  suit. 
Although,  if  they  cannot  be  found  within  the 
District  of  Massachusetts,  the  process  of  the 
court  cannot  reach  them,  still  they  may  ap- 
pear without  coercion.  At  any  rate,  an  ac- 
count ought  to  be  taken,  since  the  matter  con- 
troverted between  the  parties  is  more  proper  to 
be  stated  by  a  master  than  to  be  decided  in 
court  without  such  report. 

The  decree  is  to  be  reversed,  and  the  cause 
remanded,  with  directions  to  allow  the  plaintiffs 
to  amend  the  bill  and  make  new  parties.  The 
United  States  will,  of  course,  be  at  liberty  to 
take  testimony,  showing  the  assignment  to  be 
of  all  the  property  of  the  parties  who  made  it.  ^ 

Decree. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  tlie  Circuit 
Court  for  the  District  of  Massachusetts,  and  was 


l.--Ju9tioe  Story  did  not  sit  tn  the  court  below 
in  this  cause. 


Wheat,  4. 
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1 1 8*]  argiied  by  counsel.  *On  consideration 
whereof,  this  court  is  of  opinion  that  the  Cir- 
cuit Court  erred  in  disraisHing  the  bill  of  the 
plaintiffs,  and  at  their  decree  ought  to  be  re- 
versed, and  ii  is  hereby  reversed  and  annul- 
led. And  it  is  further  ordered,  that  the  said 
cause  be  remanded  to  the  said  Circuit  Court, 
with  directions  to  allow  the  plaintiffs  to  amend 
their  bill  and  make  new  parties.  ^ 

Cited-«  Pet.  «fi8;  9  Pet.  666,  657-  5  How.  816;  12 
How.  148;  13  How.  37i;  20  Ho»».a65;  21  How.  502. 
604 ;  7  WaU.  4.30 ;  Mc.^U.  363, 444 :  2  Wood.  &  M.  31,  82, 
:0,  40;2  Sumn.  4:U;3Siiran.  ai2;  1  Cliff.  a>l ;  2  Brook. 
526:  Deady,  364;  2  Mason,  270:  5  Mason,  106,  2H4 : 
Ilttld.  411,  416,  566;  1  Blutchf.  486;  2  Story,  567;  8 
Story,  81 ;  4  Wash.  356 ;  1  Abb.  U.  S.  305. 


122*]       ♦[constitutional  law] 

STURGE3  V.  CROWNINSHIELD. 

Since  the  adoption  of  the  oonstltution  of  th^ 
L'nlted  States,  a  state  has  authority  to  pass  a  bank- 


rupt law,  provided  such  law  does  not  impair  the 
obligation  of  contracts,  within  the  meaninjr  of  the 
constitution,  art.  1,8. 10,  and  provided  there  be  no 
act  of  Congrressln  force  to  establish  a  uniform  sys- 
tem of  bankruptcy,  conflictingr  with  such  law. 

The  act  of  the  legislature  of  the  state  of  New 
York,  passed  on  the  3d  of  April,  1811,  (which  not 
only  llberatr^s  the  person  of  the  debtor,  but  dis- 
charges him  from  all  liability  for  any  debt  contract- 
ed previous  to  his  discharge,  on  his  surrenderioflr 
his  property  in  the  manner  it  prescribes),  so  far  as 
it  attempts  to  dischar^re  the  contract,  is  a  law  im- 
pairing the  obligation  of  contracts  within  the 
meaning  of  the  constitution  of  the  United  States, 
and  is  not  a  good  plea  in  bar  of  an  action  brought 
upon  such  contract. 


THIS  whs  an  action  of  assumpgif  brought  in 
the  Circuit  Court  of  Ma.ssachusetts,  a^inst 
the  defendant  as  the  maker  of  two  promissory 
notes,  both  dated  at  New  York,  on  the  22d  of 
March,  1811,  for  the  sum  of  $771.86  each,  and 
payable  to  the  plaintiff,  'One  on  the  Ist  of  Au- 

fust,  and  the  other  on  the  15th  of  August, 
811.  The  defendant  pleaded  his  discharge 
under  "An  act  for  the  benefit  of  insolvent 
debtors  and  their  creditors/'  passed  by  the 
legislature  of  New  York,  the  8a  day  of  April, 


1.— The  act  of  March  8, 1797,  c.  368,  entltled,"an  act 
to  provide  more  effectually  for  the  settlement  of  ac- 
counts between  the  United  States  and  receivers  of 
public  money,"  declares  (s.  5):  *'That  where  any 
revenue  officer  or  other  person,  hereafter  becom- 
intr  Indebted  to  the  Unitea  States  by  bond  orotber- 
wls<5,  shall  become  insolvent,  or  where  the  estate 
of  any  deceased  debtor,  in  the  hands  of  executors 
or  atdminlstrators,  shall  be  insufficient  to  pay  all  the 
debrs  dUA  from  the  deceased,  the  debt  due  to  the 
United  States  shall  be  tint  satisfled ;  and  the  prior- 
ity hereby  established  shall  bo  deemed  to  extend, 
Ad  well  to  oases  in  which  a  debtor,  not  having  suffi- 
cient property  to  pay  all  his  debts,  shall  make  a 
voluntary  ansignment  thereof,  or  in  which  the  es- 
tate and  effects  of  an  absconding,  oonuealed,  or 
ab^nt  debtor,  shall  be  attached  by  process  of  law, 
as  to  cases  in  which  an  act  of  legal  bankruptcy  shall 
be  commuted." 

The  collecTtlon  act  of  March  2, 1799,  ch.  128,  s.  65, 
provides  that  "in  all  case-i  of  insolvency,  or  where 
any  estate  In  the  bands  of  executors,  admlnistra- 
torH,  or  assignees,  shall  be  insufficient  to  pay  all  the 
debts  due  from  tne  deceased,  the  debt  or  debts  due 
to  tne  United  States,  on  any  such  bond  or  bimds, 
^hall  be  first  satistiod :  and  any  executor,  adminis- 
trator, or  assignee,  or  other  person,  who  shall  pay 
any  debt  due  by  the  person  or  estate  from  whom, 
or  for  which,  they  are  actintf,  previous  to  the  debt 
or  debts  due  to  the  United  States  from  such  person 
or  estate,  being  first  duly  satisflod  and  paid,  shall 
become  answerable,  in  their  own  person  or  estate, 
for  the  debt  or  debtM  so  due  to  the  United  States, 
or  so  much  thereof  as  may  remain  due  and  unpaid, 
in  the  proper  c<mrt  having  cognizance  thereof;" 
and.  **That  if  the  princlpalln  any  bond  which  shall 


be  given  to  the  United  States  for  duties  on  goods, 
wares  *or  merchandise  Imported,  or  other  L*119 
penalty,  either  bv  himself,  his  factor,  agent,  or  other 
person,  for  him,  shall  be  insolvent,  or  if  such  prin- 
cipal t)eing  deceased,  his  or  her  estate  and  effects, 
which  shall  come  to  the  hands  of  his  or  her  execu- 
tors,administrator8,or  assignees,shall  be  insufficient 
for  the  payment  of  his  or  her  debt'),  and  if,  in  either 
of  the  said  cases,  any  surety  on  the  said  bond  or 
bonds,  or  the  executors,  administrators  or  assignees 
of  such  surety,  shall  pay  to  the  United  States  the 
money  due  upon  such  bond  or  bonds,  such  surety, 
his  or  her  executors,  administrators,  or  assignees, 
shall  have  and  enjoy  the  like  advantage,  priority, 
or  preference,  for  the  recovery  and  receipt  of  said 
moneys,  out  of  the  estate  and  effects  of  such  in- 
solvent, or  deceased  principal,  as  are  reserved  and 
secured  to  the  United  States;  and  shall  and  may 
bring  and  maintain  a  suit  or  suits  upon  the  tfald 
bona  or  bonds,  in  law  or  equity,  in  bis,  her,  or  their 
ovrn  name,  or  names,  for  the  recovery  of  all  moneys 

Said  thereon.  And  the  cases  of  Insolvency  men- 
ioned  in  this  section  shall  be  deemed  to  extend,  as 
well  to  cases  in  which  a  debtor,  not  having  suffi- 
cient property  to  pay  all  his  or  her  debts,  shall  have 
made  a  voluntary  assignment  thereof  for  the  bene- 
fit of  his  or  her  creditors,  or  In  which  the  estate  and 
effects  of  an  absconding,  concealed,  or  absent 
debtor,  shall  have  been  attached  by  process  of  law. 
as  to  cases  in  which  a  leytil  act  of  bankruptcy  shall 
have  been  committed." 

Under  these  acts  the  following  points  have  been 
determined:  1.  That  the  preference  given  to  the 
United  States  by  the  act  of  1797,  ch.  368,  s.  6,  is  not 
confined  to  revenue  officers,  and  persons  account- 
able for  public  money,  but  extends  to  debtors  of 


\'c)T«.— The  right  to  Imprison  constitutes  no  nart 
of  tbe  contract,  and  a  discharge  of  the  person  of  the 
liarty  from  imprisonment  does  not  impair  the  obli- 
gation of  the  contract,  but  leaves  it  in  full  force 
against  his  profjerty  and  effects.  This  was  olearly  set- 
tled by  this  court  in  the  above  case  of  Sturges  v. 
Crowninshield,  4  Wheat.  200.  and  .vfason  v.  Haile,  12 
Wheat.  870;  Boers  v.  Koutrhton,  9  Pet.  a)».  To  the 
same  effect  is  Mundy  v.  Monroe,  1  Mich.  70,  and 
WoodhuU  V.  Wagner,  Baldw.  3U0. 

The  authorltv  of  Sturgen  v.  Cro  wninshield,  «upra, 
as  to  the  validitv  of  the  state  bankrupt  or  insolvent 
iavTH  has  never  been  succe«fully  questioned.  Bald- 
win V.  Hale.  1  Wail.  2^23. 

:^ee  theconfiictmg  views  on  this  subject  analysed 
and  the  doctrine  of  the  case  quail  fled  in  Tonne  v. 
Smith,  I  Wood.  A:  M.  116. 

A 4  to  limits  of  <4t>ite  authority,  see  Harlan  v. 
Peo:>le,  1  Doug.  (Mich.)  210. 

Since  the  adoption  of  the  U.  S.  constitution,  the 
stat/,M  have  authority  to  pass  bankrupt  laws,  pro- 
viiledsuch  laws  do  not  impair  the  obligation  of 


Wheat.  4. 


U.  8.,  Book  4. 


contracts,   and  provided  there  be  no  act  of  Con- 

gress  in  force  to  establish  a  uniform  system  of 
ankruptcv,  confiicting  with  such  laws.  Ogden  v. 
Saunders,  12  Wheat.  213 ;  Adams  v.  Storey,  1  Paine, 
97. 

A  contrary  view  to  the  doctrine  of  the  above 
case  of  Sturges  v.  Crowninshteld,  was  asserted  in 
Golden  v.  Prince,  3  Wash.  C.  C.  313,  and  in  McLean 
V.  Bank  of  Lafayette,  3  McLean,  185. 

It  makes  no  difference  whether  the  state  law 
was  passed  before  or  after  a  debt  contracted.  Mo- 
Mi  llan  V.  McNeil,  pofit  209. 

It  makes  no  difference  that  a  suit  was  brought  in 
a  state  court,  even  though  it  was  of  the  state  of 
which  l>oth  the  parties  were  citizens,  where  the 
contract  was  made,  and  the  discharge  obtained, 
and  where  they  resided  until  the  suit  was  brought. 
The  oonstltution  of  the  U.  S.  is  binding  on  all  courts 
and  all  citizens.  Fatui.  3t  Mech.  Bk.  v.  Smith,  6 
Wheat.  181. 

A  bankrupt  or  insolvent  law  of  any  state,  which 
discharges  both  the  persons  of  the  debtor  and  his 
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1811.  After  stating  the  provisioDs  of  the  said 
act,  the  defendants  plea  averred  his  compliance 
with  them,  and  that  he  was  discharged,  and  a 
certificate  given  to  him  the  fifteenth  day  of 
123*]  February,  1812.  *To  this  plea  there 
was  a  general  demurrer  and  joinder.  At  the 
October  term  of  the  Circuit  Court,  1817,  the 
cause  came  on  to  be  argued  and  heard  on  the 
said  demurrer,  and  the  following  questions 
arose,  to  wit : 

1.  Whether,  since  the  adoption  of  the  con- 
<«titution  of  the  United  States,  any  state  has 
authority  to  pass  a  bankrupt  law,  or  whether 
the  power  is  exclusively  vested  in  the  Congress 
of  the  United  States.  * 

2.  Whether  the  act  of  New  York,  passed  the 
third  day  of  April,  1811.  and  stated  in  the  plea 
in  this  case,  is  a    bankrupt  act,  within   the 


meaning  of  the  constitution  of  the  Unit«d 
States. 

8.  Whether  the  act  aforesaid  is  an  act  or  law 
impairing  the  obligation  of  contracts,  within 
the  meanmg  of  the  constitution  of  the  Unlteil 
Stotes. 

4.  W^hether  the  plea  is  a  good  and  suflAcieut 
bar  of  the  plaintiff's  action. 

And  after  hearing  counsel  upon  the  questions, 
the  jud^s  of  the  Circuit  Court  were  opposed 
in  opinion  thereupon ;  and  upon  motion  of  the 
plaintiff's  counsel,  the  questions  were  certilied 
to  the  Supreme  Court,  for  their  final  decision. 

Mr,  Daggett,  for  the  plaintiff,  argued.  1.  Tliat, 
since  the  adoption  of  the  constitution,  no  state 
has  authority  to  pass  a  bankrupt  law,  but  that  the 
power  is  exclusively  vested  in  Congress.  The 
8th  section  of  the  1st  article  of  the  constitution 


the  United  States  flrenerally.  United  States  v.  Fish- 
er, 2  Crancb,  858, 391,  896.  And  that  the  collection 
act  of  1799,  ch.  128,  s.  65,  does  not  repeal  the  5th  sec- 
tion of  the  act  of  1797,  ch.  868,  though  the  65th  sec- 
tion of  the  collection  act  applies  only  to  bonds 
taken  for  those  duties  on  hnports  and  tonnage, 
which  are  the  objects  of  the  act.  lb.  394.  The  Unit- 
ed States  are  entitled  to  their  preference  on  a  debt 
due  to  them  by  the  Insolvent  as  Indorser  of  a  bill 
of  exchanare,  as  well  as  on  any  other  debt.  The 
United  States  v.  Fisher,  2  Cranch,  858. 
180*]  *2.  The  acts  do  not  create  a  lien,  nor  ex- 
tend to  a  bona  fide  conveyance  by  the  debtor  to  a 
third  person  in  the  ordinary  course  of  business,  or 
to  a  morttfa^e  to  secure  a  debt,  or  to  a  case  where 
the  debtor's  property  is  seized  under  Afi.fa.  before 
the  rlgrht  of  preference  has  accrued  to  the  United 
Sutes.  United  States  v.  Fisher,  2  Cranch,  890; 
United  States  v.  Hooe,  8  Cranch,  78,  90 ;  Theiusson 
V.  Smith,  ante.  Vol.  II.,  p.  896,  424.  But  the  United 
States  are  not  precluded  from  asserting  their  prior- 
ity, by  a  voluntary  assignment  made  by  the  debtor, 
under  such  circumstances  as  would  be  a  fraud  on 
the  bankrupt  laws.  Harrison  v.  Sterry,  5  Cranch, 
289, 801.  A  mortgage  of  part  of  his  property  made 
by  a  collector  of  the  customs  to  his  surety  in  his 
official  bond,  to  indemnify  the  surety  thereon,  and 
also  to  secure  him  from  his  existing  and  future  in- 
dorsements for  the  mortgageor  at  the  bank,  is  valid 
against  the  United  States,  although  it  turns  out 
that  the  collector  was  unable  to  pay  all  his  debts  at 
the  time  the  mortgage  was  given,  and  although  the 
mortgagee  knew  at  the  time  of  taking  the  mort- 
gage the  mortgageor  was  indebted  to  the  United 
States.  United  States  v.  Hooe,  3  Cranch,  73.  The 
priority  of  the  United  States  is  not  atfected  by  an 
assignment  under  a  commission  of  bankruptcy. 
United  States  v.  Fisher,  2  Cranch,  856. 

3.  A  mere  state  of  insolvency  or  Inability  in  a 
debtor  of  the  United  States  to  pay  all  his  debts, 
gives  no  right  of  preference  to  ta<»  United  States, 
unless  it  is  accompanied  by  a  voluntary  assignment 
of  his  property  for  the  t)eneflt  of  bis  creditors :  or, 
unless  his  estate  and  effects  shall  be  attached  as 
those  of  an  absent,  concealed,  or  absconding  debtor ; 
or,  unless  he  has  committed  some  legal  act  of  bank- 
ruptcy or  insolvency.     United  States  v.  Fisher,  2 
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Cranch,  858 ;  United  States  v.  Hooe,  8  Cranch.  73  : 
Prince  v.  Bartlett,  8  Cranch,  431 ;  Theluason  v.  Smith, 
ante,  Vol,  II.,  p.  896,  424.  The  priority  is  limited  to 
some  one  of  these  particular  cases  when  the  debtor 
is  living ;  but  it  takes  effect  generally,  if  he  is  doid . 
United  States  v.Fi8her,2Cranch,390.  In  this  la^t  cited 
6ase,  Marshall,  Ch.  J.,  intimated  his  own  opin- 
ion, that  it  did  not  create  a  devastavit  in  the  admin- 
istration of  effects,  and  would  require  *notlce  [*1 91 
in  order  to  bind  the  executor,  or  admini8tntor,  or 
assignee.    lb.  391,  note  a. 

4.  The  assignment  must  be  of  all  the  debtor's 
roperty.  United  States  v.  Hooe,  8  Cranch,  73.  91 . 
f,  however,  a  trivial  portion  of  an  estate  should  be 

left  out  for  the  purpose  of  evading  the  act,  it  would 
be  considered  as  a  fraud  upon  the  law,  and  the 
parties  would  not  be  allowed  to  avail  themselves  of 
such  a  contrivance.  But  where  a  fnma  fUie  convey- 
ance of  part  is  made,  not  to  avoid  the  law.  but  U> 
secure  a  fair  creditor,  the  case  is  not  within  the 
acts.    lb.  91. 

5.  The  priority  attaches  at  the  time  of  the  instil- 
venoy  manifested  in  any  of  the  modes  specified  in 
the  acts,  whether  a  suit  has  been  commenced  bv 
the  United  States  or  not.  United  States  v.  Fisher, 
2  Cranch,  895. 

6.  In  the  distribution  of  a  bankrupt's  effects  In 
this  country,  the  United  States  are  entitled  to  a 
preference,  although  the  debt  was  contracted  by  a 
foreigner  in  a  foreign  country,  and  although  the 
United  States  had  proved  their  debt  under  a  o(»ni- 
mission  of  bankruptcy  in  this  country  and  had  vt»trd 
for  an  assignee.  The  law  of  the  place,where  Uie  con- 
tract is  made.  Is,  generally  speaking,  the  law  of  the 
contract ;  i.  e..  it  Is  the  law  by  which  the  contract  is 
to  be  expounded.  But  the  right  of  priority  form* 
no  part  of  the  contract  itself.  It  is  extrinsic,  and  Ia 
rather  a  personal  privilege  dependent  on  the  law  of 
the  place  where  the  property  lies,  and  where  the 
court  sits  which  is  to  decide  the  cause.  Harrison  v. 
Sterry,  5  Cranch,  289.  298. 

7.  Though  a  Judgment  gives  to  a  Judgment  credit- 
or a  lien  on  the  debtor^  lands,  and  a  preference 
over  all  subsequent  Judgment  creditors,  yet  ifao 
acts  defeat  this  preference  in  favor  of  the  United 
States  In  the  cases  specified.  Theluason  v.  Smith. 
ants.  Vol.  II.,  p.  806, 4ja. 


acquisitions  of  property,  is  not  "  a  Utw  impairing 
the  obligations  of  contracts,"  so  far  as  It  respects 
debts  contracted  after  the  enactment  of  such  law, 
in  those  cases,  where  the  contract  was  made  be- 
tween citizens  of  the  state  under  whose  laws  the 
discharge  was  granted,  and  the  discharge  is  plead- 
ed in  the  court  of  the  same  state.  But  the  dis- 
charge under  the  state  law  is  incompetent  to  dis- 
charge a  debt  due  a  citizen  of  another  state. 
Mather  v.  Bush,  16  John.  283 ;  Ogden  v.  Saunders, 
12  Wheat.  213;  Hicks  v.  Hotchkiss,  7  John.  Ch.297 ; 
Sebring  v.  Merserean,  9  Cow.  344. 

But  such  state  statute  is  unconstitutional  in  its 
application  to  contracts  made  piior  to  the  passage 
of  the  act,  although  made  between  citizens  of  the 
same  state.  Roosevelt  v.  Cebra,  17  John.  106 ;  Mat- 
ter of  Wendell.  10  John.  158. 

A  bankrupt  law,  when  enacted  by  the  U.  S.,  is 
exclusive  of  the  8tat«  insolvent  laws,  and  suspends 
t^eir  operation,  as  to  pernons  afterwards  insolvents, 
and  the  U.  S.  Court  in  which  proceedings  in  bank- 
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ruptey  are  pending,  may  enjoin  proceedings  in  in- 
solvency against  the  same  debtor  oommenced  In 
state  court  after  the  bankrupt  law  took  effect  Kx^ 
parU  Eames,  2  Story.  C.  C.  822;  1  N.  Y,  Leg.  Obs. 
212:  ThomhitI  v.  Bk.  of  La.  8  Bank.  Reg.  110;  h 
Bank.  Rev.  867;  Re  Reynolds,  9  Bank.  Reg. 50. 

Where  Jurisdiction  has  been  acouired  over  a  ca«e 
by  a  state  tribunal  before  the  bankrupt  law  was  in 
force,  the  bankrupt  law  has  not  a  retroactive  effect 
to  invalidate  the  proceedings,  legal  when  tbey 
took  place,  but  the  parties  are  entitled  to  proceed 
in  the  matter  under  the  state  law.  Ex-partt  Holmes 
1  N.  Y.  Leg.  Obs.  211. 

A  discharge  of  a  bankrupt  in  a  foreign  country 
is  nut  deemed  here  a  bar  to  any  action  that  msy  be 
brought.  Zareger's  case,  1  N.  Y.  Leg.  Obs.  40,  note. 

A  decree  of  bankruptey  in  a  Distrvjt  Court  of  the 
U.  S.  cannot  affect  the  title  of  the  debtor  to  luod 
without  the  U.  S.,  although  the  territory  In  which 
the  land  lay  was  afterwaras  annexed  to  the  V.  S. 
Oakey  v.  Bennett,  U  How.  33. 
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is  whoUyemployed  in  giving  powers  to  Con- 
gress. Those  powers  had  hitherto  been  in  the 
state  legislatures  or  in  the  people.  The  people 
1 24*Jnow  thought  fit  to  vest  them  in^Congress. 
The  effect  of  thus  giving  them  to  Congress  mav 
be  fairly  inferred  fiom  the  language  of  the  10th 
article  of  the  amendments  to  the  constitution, 
which  declares,  that  "  the  powers,  not  delega- 
ted to  the  Unit<Hi  States  by  the  constitution,  nor 
prohibited  by  it  to  the  states,  are  reserved  to 
the  states  respectively,  or  to  the  people."  The 
expression  is  in  the  disjunctive;  not  delegated 
nor  prohibited.  The  mference  is,  therefore, 
fair,  that  if  a  power  is  delegated,  or  prohibited, 
it  is  not  reserved.  Every  power  given  by  the 
constitution,  unless  limited,  is  entire,  exclusive, 
and  supreme.  The  national  authority  over 
subjects  placed  under  its  control,  is  absolutely 
sovereign ;  and  a  sovereign  power  over  the  same 
subject  cannot  co-exist  in  two  independent 
legislatures.  Uniform  laws  on  the  subject  of 
bankruptcies  are  contemplated  in  the  constitu- 
tion. The  laws  of  the  different  states  must  be. 
of  course,  multiform ;  and,  therefore,  not  war- 
ranted by  the  constitution.  The  same  clause 
which  provides  for  the  establishment  of  uni- 
form laws  on  the  subject  of  bankruptcies,  pro- 
vides also  for  "a  unifonri  rule  of  naturaliza- 
tion." In  the  first  clause  of  the  same  section, 
it  is  declared,  that  "  duties,  imposts,  and  ex- 
cises, shall  be  uniform  throughout  the  United 
StAtes;"  and  in  the  9th  section  it  is  further 
declared,  that  *•  no  preference  shall  be  given 
by  any  regulation  of  commerce  or  revenue  to 
the  ports  of  one  state  over  those  of  another." 
In  the  three  last  cases,  it  is  admitted  that  Con- 
gress alone  can  legislate ;  and  by  the  same  rea- 
.soning.  Congress  only  can  make  laws  on  the 
subject  of  bankruptcies.  It  is  a  national  sub- 
ject, and.  therefore,  the  power  over  it  is  in  thena- 
1 2S*]  tional  *jjovernment.  Before  the  adoption 
of  the  constitution,  partial  laws  were  enacted  by 
the  states  on  the  subject  of  foreign  commerce, 
of  the  commerce  between  the  states,  of  the  cir- 
culating medium,  and  respecting  the  collection 
of  debts.  These  laws  had  created  great  embar- 
rassments, and  seriously  affected  public  and 
private  credit.  One  strong  reason  for  a  national 
constitution  was,  that  these  alarming  evils  might 
be  corrected.  The  constitution  provides  this 
remedy.  It  takes  from  the  states  the  power 
of  regulating  commerce,  the  power  of  coining 
money,  and  of  regulating  its  value,  or  the  value 
of  foreign  coin.  It  prohibits,  in  terms,  the  is- 
suing of  paper  money,  the  making  an3rthing 
but  gold  and  silver  a  tender  in  the  payment  oi 
debts.  It  provides  for  the  establishment  of 
national  courts,  extends  the  judicial  power  to 
controversies  between  citizens  of  different  states, 
and  between  the  citizens  of  the  respective  states 
and  foreign  subjects  or  citizens;  and  yet  it  is 
urged,  that  it  leaves  in  the  states  the  power  of 
making  laws  on  the  subject  of  bankruptcies, 
whereby  contracts  may  lie  destroyed.  If  the 
convention  had  intended  that  Congress  and  the 
state  legislatures  might  legislate  on  this  subject, 
we  should  expect  to  see  the  powers  of  these 
respective  sovereignties  expressed,  and  a  defini- 
tion of  them,  at  le&st,  attempted.  We  might 
expect  this,  because,  in  several  cases  in  the  con- 
stitution, it  appears  that  this  course  had  been 
pursued.  Section  4,  art.  1,  sect.  8,  art.  1, 
compared  with  sect.  2,  art.  2,  sect.  9,  art.  1, 
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sect.  10,  art.  1,  sect.  1,  art.  2,  sect.  8,  art.  4, 
and  art.  5,  furnish  instances  of  power  of  this 
character.     It  is  said  *that  the  powers  [♦120 
in  question  is  not  declared  to  be  exclusive  in 
Congress.     We  answer,  nor  is  any  power  so- 
declared,  except  that  of  legislating  for  the  ten 
miles  square,  the  seat  of  government.  It  is  said, 
again,  that  the  exercise  of  this  power  is  not 
prohibited  to  the  states.     Nor  is  the  power  to 
provide  for  the  punishment  of  piracy  and  other 
crimes  committed  on  the  high  seas;  nor  of  mak- 
ing a  rule  of  naturalization;  nor  of  the  regulat- 
ing the  value  of  coin ;  nor  of  securing  to  au- 
thors and  inventors  the  exclusive  right  to  their 
writings  and  discoveries,  prohibited.    Yet  who 
doubts  that  legislation  by  the  states  on  those 
subjects  is  opposed  to  the  spirit  of  the  constitu- 
tion?    It  is  also  objected  that  Congress  are 
vested  with  the  power  of  laying  and  collecting 
taxes;  and  yet,  this  power  is  rightfully  exercised 
by  the  states.     This  is  admitted,  and  we  con- 
tend, that  comparing  the  8th  and  10th  sections 
of  art.  1,  there  is  a  strong  implication  of  a  re- 
servation of  power,  in  this  case,  to  the  states. 
In  the  8th  section,  granting  powers  to  Congress, 
taxes,  duties,  imposts,  and  excises,  are  speci- 
fied.    In  the  10th  section,  prohibiting  the  ex- 
ercise of  powers  by  the  states,  the  word  taxes 
is  omitted,  undoubtedly  by  design.    Besides, 
there  is  no  incompatibility  in  the  exercise  of  this 
power  by  the  two  sovereignties;  and  we  con- 
cede that,  upon  the  true  principles  of  the  con- 
stitution, the    powers   not  prohibited  to  the 
states,  nor  in  their  nature  exclusive,  still  re- 
main in  the  states.     It  will  be  argued  that,  if 
Confess  declines  to  exercise  the  pow^er    of 
making  laws  on  the  subjects  of  banKruptcies, 
the  states  may  exercise  it.      But  we  contend 
that  the  whole  subject  is  entrusted  *to  [*127 
the  national  legislature;  and  if  it  declines  to  es- 
tablish a  law.  it  is  to  be  considered  as  a  dec- 
laration, that  it  is  imfit  that  such  a  law  should  ex- 
ist;  and  much  stronger  is  the  inference,  if,  as  in 
1805,  Congress  repeal  such  a  law.   It  will,  per- 
haps, be  asked,  if  this  construction  of  the  con- 
stitution be  correct,  how  it  is  that  so  many 
states,  since  the  adoption  of  the  constitution, 
have  passed  laws  on  the  subject  of  bankrupt- 
cies.    On  examination,  it  will  appear  that  no 
acts,  properly  called  bankrupt  laws  have  been 
passed  in  more  than  four  or  five  of  the  states. 
There  are,  indeed,  insolvent  laws  by  which  the 
bodies  of  debtors,  in  one  form  or  another,  are 
exempted  of  imprisonment,  in  nearly  all  the 
states.     Rhode  Island  had  an  act  in  existence, 
when  the  constitution  was  adopted,  by  which 
the  debtor  might,  on  application  to  the  legis- 
lature, be  discharged  from  his  debts.    In  iNew 
York  a  law  of  the  same  character  has  been  in 
operation  since   the  year   1755,  and   also  in 
Maryland,  for  a  long  period.  In  Pennsylvania, 
a  bankrupt  law  operating  only  in  the  city  and 
county  of  Philadelphia,  existed  for  two  or  three 
years ;  and  in  Connecticut,  the  legislature  has 
often  granted  a  special  act  of  bankruptcy  on 
applications  of  individuals.  But  in  all  the  other 
states,   their  laws  on  this  subject  have  been 
framed  with  reference  to  the  exemption  of  the 
body  from  imprisonment,  and  not  to  the  dis- 
charge of  the  contract.    In  Massachusetts  the 
idea  has  prevailed  so  extensively  that  the  power 
of  Congress  is  exclusive,  that  no  bankrupt  law 
was  ever  passed  by  the   legislature   of  that 
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1 28*]  state. '  It  cannot  be  denied  ♦that  if  Con- 
gress exercise  this  power,  the  states  are  devested 
of  it.  But  what  species  of  power  is  this?  Laws 
made  by  independent  legislatures,  expire  by 
tlieir  own  limitation,  or  are  repealed  by  the 
authority  which  enacted  them.  Here,  however, 
is  a  novel  method  of  destroying  laws.  They 
are  not  repealed;  do  not  cease  by  their  own 
limitation ;  but  are  suspended  by  the  interfer- 
ence of  another  independent  legislature.  It  is 
difficult,  upon  this  construction,  to  define  this 
power  of  the  states. 

2.  The  act  of  the  state  of  New  York,  pleaded 
in  this  cause,  is  a  bankrupt  law  within  the 
meaning  of  the  constitution  of  the  United 
States.  By  this  law,  on  the  application  of  any 
person  imprisoned  or  prosecuted  for  a  debt ;  or, 
on  the  application  of  any  creditor  of  a  debtor 
imprisoned,  or  against  whom  an  execution 
against  his  goods  and  chattels  hath  been  return- 
129*]  ed*unsatisfifed,  he  having  sixty  days' 
notice  thereof,  proceedings  may  be  had  before 
certain  tribunals  by  the  act  established,  where- 
by all  his  property  may  be  taken  and  divided 
among  his  creditors,  and  he  liberated  from  im- 
prisonment, and  discharged  from  all  debts.  It 
will  be  insisted,  in  support  of  the  plea,  that 
this  law  is  an  insolvent  law.  What  is  an  in- 
solvent law?  Insolvent  laws  are  derived  from 
the  cessio  bonorum  of  the  Roman  law,  and  dis- 
charge the  person,  and  not  the  future  acquisi- 
tions of  the  debtor.  A  judgment,  assigjnment, 
or  cession,  under  that  law,  does  not  extinguish 
the  right  of  action;  it  has  no  other  effect  than 
to  release  from  imprisonment.  A  bankrupt  law 
establishes  a  system  for  a  complete  discharge 
of  insolvent  debtors.  An  insolvent  law  is  an 
act  occasionally  passed  for  the  relief  of  the 
body  of  the  debtor.  A  bankrupt  law,  as  dis- 
tinguished from  an  insolvent  law,  is  a  general 
law,  by  which  all  the  property  of  the  debtor  is 
taken  and  divided  among  his  creditors,  and  he 
discharged  from  his  debts,  and  made,  as  it  is 
sometimes  said,  a  new  man.  But  if  this  be  not 
a  bankrupt  law,  then  it  may  remain  in  force  if 
Congress  should  exercise  its  power.  Would, 
then,  the  laws  on  the  subject  of  bankruptcy  be 
uniform?  It  is  impossible  to  believe  that  the 
convention  meditated  such  an  absurdity.  On 
this  point  the  cases  are  numerous  and  strong. 
In  Golden  v.  Prince,^  the  law  of  Pennsylvania, 
which  was  similar  to  that  of  New  York,  was 
treated,  both  by  the  bench  and  bar,  as  a  bank- 
rupt law.  In  Blanchard  v.*  i?t*««6fi,*the  statute 
now  pleaded,  was  declared  by  the  Supreme 
130*]  *Court  of  Massachusetts  to  be  a  bank- 
rupt law.  In  Smith  v.  Bt^hanan,^  the  law  of 
Maryland  was  so  considered  by  the  English 
Court  of  K.  B.  In  Proctor  v.  Moore^^  a  spe- 
cial act  of  the  legislature  of  Connecticut,  is  con- 
sidered as  a  bankrupt  law  by  the  Supreme 

1.— Blanohard  V.  RuBseU,  13  Mass.  B.  1.  ''It has 
often  been  observed  bj  those  who  advocated  a 
bankrupt  law  in  this  oommonwealtb,  with  a  view 
to  the  relief  of  an  unfortunate  class  of  debtors 
from  existlnur  erat>arrassment8,  that  the  object  of 
the  framers  of  the  constitution,  in  this  prohibition 
upon  the  states,  was  to  prevent  tender  laws  and 
iouier  expedients  of  a  Uke  nature,  which  had  been 
resorted  to  in  some  of  the  states,  to  the  great  pre- 
judice of  creditors;  and  that  this  article  of  the  con- 
stitution oug-ht  to  be  construed  with  reference  to 
such  intention.  But  the  words  are  too  imperative 
to  be  evaded.  *  No  state  shall  emit  bills  oi  credit, 
make  anything-  but  gold  and  silver  a  tender  in  pay- 
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Court  of  Massachusetts.  In  the  case  of  Ektnch- 
ard  V.  Russell,  Chief  Justice  Parker  says, 
speaking  of  the  statute  now  in  question:  "  The 
law  imder  which  the  debtor  claims  to  be  dis- 
char^d,*is  a  general  law,  intended  to  affect  all 
the  citizens  of  the  state  of  New  York  at  least, 
and  it  provides  a  system  by  which  an  insolvent 
debtor  may,  upon  his  own  application,  or  upon 
petition  of  any  of  his  creditors,  be  holden  to 
surrender  all  uis  property,  and  be  discharged 
from  all  his  debts.  It  is,  therefore,  a  Itankrupt 
law,  and  to  be  distin2:ui8hed  from  insolvent 
laws,  technically  so  called."  But  this  is  said 
not  to  be  a  bankrupt  law,  because  such  laws 
apply  only  to  traders,  and  this  embraces  every 
debtor.  The  first  English  bankrupt  statute, 
that  of  Henry  VIII.,  c.  1,  makes  a  general  pro- 
vision ;  and  this  is  declared  to  be  the  foundation 
of  the  whole  system.  It  is  true,  by  various  sub- 
sequent statutes,  it  was  limited ;  but  the  con- 
struction now  given  to  those  statutes  embraces 
various  descriptions  of  persons,  who  are  not 
merchants  or  traders.  It  is  not,  therefore,  an 
essential  feature  of  a  law  on  the  subject  of 
bankruptcies  that  it  should  extend  to  traders 
only.  It  is  further  urged,  that  by  the  English 
bankrupt  laws,  an  act  of  bankruptcy  devests 
the  debtor  of  his  property,  and  the  •pro-  ['IS  1 
ceedinss  always  originate  with  the  creditor.  By 
the  163i  section  of  the  law  under  consideration, 
the  creditor  may  originate  proceedings  under 
certain  circumstances;  and  all  grants  and  dis- 
positions of  property  made  after  a  certain  time 
are  declared  void.  What  constitutes  this,  and 
other  similar  laws,  bankrupt  laws,  is,  that 
thereby  an  absolute  discharge  of  the  body  of 
the  debtor  and  his  future  acquisitions  of  prop- 
erty is  obtained.  In  this  it  differs  from  insol- 
vent laws. 

3.  This  act  is  a  law  impairing  the  obligation 
of  contracts,  and,  therefore,  unconstitutional 
and  void.  A  contract  is  an  agreement  to  do, 
or  not  to  do,  a  particular  thing.  Its  obligation 
binds  the  parties  to  do,  or  not  to  do,  the  thing 
agreed  to  be  done,  or  not  done,  and  in  the  man- 
ner stipulated.  Whatever  relieves  either  party 
from  the  performance  of  the  contract  in  whole 
or  in  part,  impairs  its  obligation.  It  is,  how- 
ever, said,  that  if  the  contract  is  made  in  the 
state  where  such  law  exists,  the  parties  have 
reference  to  it,  and  it  is  a  part  of  their  contract. 
This  is  a  petUio  pHndpU.  If  the  act  be  unooo- 
stitutional  and  void,  the  parties  regarded  it  as 
such,  and,  of  course,  did  not  look  to  it  as  bind- 
ing. A  law,  declaring  that  debtors  might  be 
discharged  on  paying  half  the  sum  due,  or  that 
the  creaitor  might  recover  double  the  sum  due, 
are  alike  void ;  or  else,  all  contracts  are  at  the 
mercy  of  the  legislature.  Legislatures  act 
within  the  limits  of  their  powers,  only  when 
they  establish  laws  to  enable  parties  to  enforce 


ment  of  debts,  pass  any  bill  of  attainder,  «r  poA 
facto  law,  or  law  Impairing  the  obligation  of  con- 
tracts.' It  would  be  contrary  to  all  rules  of  con- 
struction to  limit  this  latter  clause  of  the  constitu- 
tion to  a  subject  which  is  expressly  prohibited  in  a 
preceding  sentence.  Full  operation  ought  to  be 
given  to  the  words  of  au  instrument  so  deliberately 
and  cautiously  made  as  was  the  constitution  of  the 
United  States." 

Z.—b  Hall's  Law.  Joum.  602. 

3.— 18  Mass.  Bep.  1. 

4.— 1  Bast,  6. 

5.-1  Mass.  liep.  108. 
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contracts;  laws  to  afford  redress  to  the  injured 
against  negligence  and  fraud  in  not  performing 
132*]  engagements;  and  *courts  act  within 
their  proper  sphere,  when  they  confine  them- 
selves to  the  exposition  of  those  contracts,  and 
giving  efficacy  to  the  laws. 

4.  But  even  admitting  this  act  to  be  constitu- 
tional as  to  all  contracts  made  after  it  was  pass- 
ed, it  was  clearly  unconstitutional  and  void  as 
to  all  contracts  then  existing,  as  it  was  an  act 
or  law  impairing  their  obligation.  The  first 
impression  of  any  man,  learned  or  unlearned, 
is,  that  a  law  which  discharges  a  contract, 
without  an  entire  performance  of  it,  impairs 
its  obligation.  A  law  which  declares  that  a 
bond  given  for  the  paynaent  of  $1,000  may  be 
eancelled,  and  the  obligor  freed  from  all  liabil- 
ity to  suit  thereon,  upon  the  payment  of  $500, 
certainly  materially  affects  the  obligation  of  the 
contract,  and  impairs  it.  It  will  be  urged, 
however,  that  though  the  words  in  the  consti- 
tution are  broad  enough  to  include  the  case, 
yet  they  are  to  be  construed  accordmg  to  the 
intent  of  the  framcrs,  and  that  the  prohibition 
of  such  laws  as  that  in  question  was  not  in- 
tended by  the  constitution.  Surely,  language 
here,  as  everywhere  else,  is  to  be  understood 
according  to  its  import.  If,  by  a  law  impair- 
ing the  obligation  of  contracts,  we  are  not 
necessarily  to  understand  a  law  relieving  either 
of  the  contracting  parties  from  the  performance 
of  any  part,  or  the  whole  of  the  stipulations, 
into  which  he  has  entered,  we  ask  for  a  defini- 
tion of  such  law.  In  the  case  before  the  court, 
it  appears  that  the  defendant,  in  March,  1811, 
in  ;New  York,  gave  to  the  plaintiff  his  promis- 
sory note,  payable  in  August,  1811,  for  $771.- 
86.  In  April,  1811,  the  law  under  considera- 
133*]  tion  was  *pa8sed,  and  thereby  the  leg- 
islature of  New  York  declare  virtually,  that  if 
the  defendant  shall  deliver  up  all  his  property 
for  the  benefit  of  all  his  creditors,  and  that 
property  shall  be  suflflcient  to  pay  ever  so  small 
a  proportion  of  his  debts,  the  plaintiff  shall 
never  thereafter  prosecute  the  defendant  for 
the  remaining  sum,  but  that  the  contract  shall 
be  discharged.  The  language  of  the  constitu- 
tion expressly  forbade  the  legislature  from 
making  such  law.  The  prohibition  is  plain 
and  unequivocal — needs  no  comment,  and  is 
susceptible  of  no  misinterpretation.  And  whv 
should  we  seek  to  affix  any  other  than  their 
natural  meaning  to  the  terms  used?  It  is  cer- 
tainly a  sound  rule  not  to  attempt  an  interpre- 
tation of  that  which  is  plain,  and  requires  no  in- 
terpretation. This  is  the  rule  in  relation  to  trea- 
ties and  public  conventions;^  and  surely  it  is  ap- 
plicable to  a  constitution  where  every  word 
and  sentence  was  the  subject  of  critical  ex- 
amination, and  great  deliberation.  Nor  is  it 
admitted  that  the  convention  in  their  prohibi- 
tion did  not  look  directly  to  a  law  of  this  nat- 
ure. It  was  notorious  that  the  States  had 
emitted  paper  money,  and  made  it  a  tender; 
had  compelled  creditors  to  receive  payment  of 
debts  due  to  them  in  various  articles  of  property 
of  inadequate  value;  had  allowed  debts  to  be 
paid  by  instaUments,  and  prohibited  a  recovery 

1.— Vattel,  1.2,  c.  17,  s.  283. 
S.— 5  Hall's  Law  Journ.  602. 
3.— 18  Mass.  Rep.  1. 
i.S  Mass.  Rep.  423. 
Wheat.  4 


of  the  interest.  All  these  evils,  so  destructive 
of  public  and  private  faith,  and  so  embarrassing 
to  commerce,  the  convention  intended,  doubt- 
less, to  prevent  in  future.  The  language  em- 
plcyed  speaks  only  of  paper  *money  [*134 
ana  tender  laws,  by  a  particular  description. 
Was  nothing  else  intended?  Why,  then,  aad  the 
comprehensive  words  "or  law  impairing  the 
obligation  of  contracts?"  Its  language,  taken 
in  connection  with  the  subject,  is  equivalent  to 
this  declaration:  "The  state  governments 
have  abused  their  power.  They  shall  no  more 
interfere  between  debtor  and  creditor.  They 
shall  make  no  law  whatsoever  impairing  the 
obligation  of  contracts."  In  Golden  v.  Pnnce,'^ 
and  BlancJuird  v.  Bussell,^  already  cited,  the 
Circuit  Court  in  Pennsylvania,  and  the  Su- 
preme Oourfr  of  Massachusetts,  expressly  adopt 
this  construction  of  the  constitution.  In  the 
last  case,  Chief  Justice  Parker  says:  "A  law 
made  after  the  existence  of  a  contract,  which 
alters  the  terms  of  it  by  rendering  it  less  bene- 
ficial to  the  creditor,  or  by  defeating  any  of  the 
terms  which  the  parties  had  agreed  upon,  es- 
sentially impairs  its  obligation,  and,  for  aught 
we  see,  is  a  direct  violation  of  the  constitution 
of  the  United  States."  The  same  doctrine  is 
also  recognized  by  the  Supreme  Court  of  Mas- 
sachusetts in  Call  V.  Hagger*  by  Mr.  Justice 
(now  Chancellor)  Kent,  in  Holmes  v.  Lansing,^ 
and  by  the  Supreme  Court  of  North  Carolina  in 
Crittenden  v.  Jones.* 

5.  This  act  is  retrospective,  and,  therefore, 
void.  The  act  was  passed  after  the  note  was 
made.  Ex  post  facto  laws  which  regard  crimes 
are  not  only  declared  void  by  the  constitution, 
but  they  are  opposed  to  common  right.  The 
same  is  true  of  retrospective  laws  *m  [*136 
civil  matters.  They  are  not  made  to  enforce, 
but  to  violate  contracts,  and  are,  therefore, 
considered  repugnant  to  natural  justice.  In 
the  case  of  The  Society  for  propagating  the  Gos- 
pel, dtc.,  V.  Wheeler,''  Mr.  Justice  Story  says: 
' '  Upon  principle,  every  statute  which  takes 
away  or  impairs  a  vested  right  acquired  under 
existing  laws,  or  creates  a  new  obligation,  im- 
poses a  new  duty,  or  attaches  a  new  disability 
in  respect  to  transactions  or  considerations  al- 
ready past,  must  be  deemed  retrospective."  In 
Dash  V.  Van  Kleeck,^  the  Supreme  Court  of 
New  York  says:  "  An  act  of  the  legislature  is 
not  to  be  construed  to  operate  retrospectively, 
so  as  to  take  away  a  vested  right.  It  is  a  prin- 
ciple of  universal  jurisprudence,  that  laws, 
civil  or  criminal,  must  be  prospective,  and  can- 
not have  a  retrospective  effect." 

Mr,  Hunter,  contra,  stated,  that  before  he 
proceeded  to  the  discussion  of  the  question  be- 
fore the  court,  he  would  relieve  himself,  if  not 
the  court,  from  the  pressure  of  an  authority  of 
the  utmost  respectability,  which,  if  it  stood 
single  and  unopposed,  would  be  irresistible. 
He  referred  to  the  case  of  Golden  v.  Prince,  de- 
cided by  Washington,  J.;  but  the  truth  is,  that 
opinion  was  more  conspicuous  because  it  stood 
alone;  no  other  judge  of  this  court,  or  of  any 
state  court,  had  so  decided ;  but,  on  the  con- 


6.-8  Johns.  Cas.  73. 
6.-6  Hall's  Law  Journ.  620. 
7.-2  Gallis.  139. 
8.-7  Johns.  Rep.  477. 
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trary,  that  opinion  had  been  decided  against  in 
several  instances  since  its  publication.*  The 
136*]  counsel  *al80  referred  to  the  earlier 
opinions  on  the  question ;  to  the  discussion  and 
decisions  which  took  place  in  the  le^slature  of 
Maryland  soon  after  the  adoption  oi  the  consti- 
tution, as  mentioned  by  Mr.  Chif  Justice  Tilgh- 
man,  in  his  opinion  in  Mr.  Hall's  Law  Journal.^ 
To  a  decision  in  Conneticut,  in  1794,  a  MSS'. 
statement  of  which  had  been  furnished  him  by 
an  eminent  lawyer  of  that  state,  and  the  accur- 
acy of  which  would  be  readily  acknowledged. 
*'  One  Huntington  petitioned  the  general  assem- 
bly for  a  special  act  of  insolvency.  While  the 
petition  was  pending,  he  prayed  for  a  writ  of 
protection.  His  creditors  directed  the  sheriff 
to  attach  his  body,  and  commit  him  to  prison, 
on  the  ground  that  the  assembly  had  no  power 
of  granting  his  petition,  and,  of  course,  the 
writ  of  protection  was  void.  The  sheriff  ac- 
cordingly committed  him.  Huntington  then 
prayed  for  a  habMu  corpus  from  the  assembly, 
which  was  granted,  commanding  the  sheriff  to 
release  him,  which  was  done.  The  creditors 
brought  an  action  against  the  sheriff,  before 
the  Circuit  Court,  in  which  it  was  determined 
by  Chace,  J.,  that  a  state  had  the  right  of  pas- 
sing special  insolvent  acts  without  infringing 
the  constitution."  In  the  Circuit  Court  of 
Rhode  Island,  several  cases  had  occurred  about 
the  same  period.  In  Murray  ei  cU.  v.  Thurber, 
a  discharge  under  the  insolvent  law  of  Rhode 
137*J  Island  was  pleaded  in  *bar;  and  upon 
demurrer,  and  after  argument,  principally  upon 
the  constitutionality  of  the  law,  judgment  was 

fiven  by  Mr.  Justice  Wilson,  in  favor  of  theplea. 
n  1798,  the  case  of  Cock  and  Townsend  v.  Clarke 
and  Barges  occurred.  This  was  an  action 
brought  by  the  plaintiffs,  citizens  of  New  York, 
against  the  defendants,  citizens  of  Rhode  Is- 
land, on  two  promissory  notes.  After  several 
continuances,  the  defendants  pleaded  in  bar  to 
the  action,  since  the  last  continuance,  their 
discharge  under  the  insolvent  law  of  Rhode  Is- 
land ;  and  upon  a  general  demurrer,  the  con- 
stitutionality of  the  Taw  was  elaborately  argued. 
Every  leading  principle  laid  down  in  the  de- 
cision of  Golden  v.  Prince  was  suggested  by  the 
plaintiff's  counsel ;  but  they  were  overruled  in  an 
elaborate  opinion  of  Mr.  Chief  Justice  Ellsworth. 
Other  cases  had  occurred  in  the  same  state,  but 
the  most  important  was  one,  the  name  of  which 
could  not  be  recollected,  determined  by  Chief 
Justice  Jay,  in  his  first  circuit  in  Rhode  Island, 
very  soon  after  that  state  had  adopted  the  con- 
stitution. The  defendant  pleaded  a  license  or 
indulgence  granted  him,  by  a  law  of  the  legisla- 
ture 01  Rhode  Island,  exempting  him  for  a  cer- 
tain number  of  years  from  the  payment  of  his 
debts,  and  suits,  &c.  The  argument  principal- 
ly turned  upon  the  proper  construction  of  that 
clause  in  the  constitution,  which  prohibits  the 
state  legislatures  from  passing  any  law  impair- 
ing the  obligation  of  contracts.  The  Chief  Jus- 
tice went  fully  into  the  principle;  admitted  the 

1.— Hannay  v.  Jacobs,  ruled  by  Johnson,  J.,  in 
the  Circuit  Court  of  South  Carolina ;  Adams,  et  al. 
v.  Story,  determined  by  LivinMton,  J.,  In  the  Cir- 
cuit Court  of  New  York,  6  Hall's  Am.  Law  Journ. 
Blanohard  v.  Russell,  18  Mass.  Hep.  1 ;  Farmers'  and 
MechaDies'  Bank  v.  Smith.  6  Hall's  Am.  Law 
Journ.  547. 
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power  of  the  state  to  pass  insolvent  laws,  from 
the  power  inherent  in  every  community  to  give 
relief  to  distress,  *and  to  protect  itsciti-  [*138 
zens  from  perpetual  imnrisonment;  from  the 
impossibility  of  compelling  payment  where 
there  was  no  property ;  from  the  right  of  the 
states  to  pass  insolvent  laws  as  they  had  al- 
ways previously  done,  as  they  had  only  grant- 
ed to  the  United  States  the  power  of  paasing 
bankrupt  laws,  which  were  very  different  in  bis 
conception  from  insolvent  laws.  He  stated  it  as 
his  opinion,  that,  by  an  insolvent  law,  the  con- 
tract was  not,  in  the  sense  of  the  constitution, 
impaired.  But  the  practice  of  suspending  the 
collection  of  debts,  of  granting  licenses  and 
indulgences  against  the  consent  of  the  creditor, 
of  impairing  the  obligation  of  a  contract  as  to 
the  important  point  of  time  when  a  debt  by  its 
terms  was  payable,  and  denying  all  remedy  by 
action,  merely  for  the  convenience  of  the  debt- 
or, when  his  ability  was  confessed,  he  strongly 
and  severely  reprehended,  as  an  infraction  of 
the  constitutional  injunction.  The  accuracy  of 
this  statement  of  the  case  is  verified  by  the  ef- 
fects. The  docket  of  the  legislature  of  Rhode 
Island  was  immediately  cleared  of  every  peti- 
tion praying  for  time,  licenses,  indulgences, 
&c. ;  and  no  one  has  ever  since  been  suHtained. 
But  they  have  continued  to  act,  as  heretofore, 
upon  their  insolvent  system. 

1.  It  is,  however,  admitted,  that  this  ques- 
tion has  not  been  determined  by  the  Supreme 
Court,  sitting  as  such ;  and  we  are  bound  to  in- 
quire whether  these  decisions  of  its  former  il- 
lustrious members  were  founded  in  error,  and 
whether  they  cannot  be  supported  by  reaboning. 
On  the  other  side  it  is  said,  in  the  first  place, 
that  Congress  have  power  to  pass  uniform  laws 
on  the  *subject  of  bankruptcy  through-  [*130 
out  the  United  States.  That  if  an  unqualified 
power  be  granted  to  a  government  to  do  a  par- 
ticular act,  the  whole  or  that  power  is  disposed 
of,  and  not  a  part  of  it;  consequently,  that  no 
power  over  the  same  subject  remains  with  those 
who  made  the  grant,  either  to  exercise  it  them- 
selves or  to  part  with  it  to  any  other  authority. 
If  the  principle  were  applicable  to  the  subject, 
and  correct  in  its  hypothesis,  it  would  be  a 
truism  which  nobody  would  be  disposed  to  dis- 
pute. But  if  it  be  not  applicable  to  the  sub- 
ject, and  if  the  hypothesis  is  not  previously 
proved,  it  is  a  petitio  principn;  a  gratuitous  as- 
sumption of  that  which  is  to  be  proved.  The 
test  of  this  principle  consists,  in  the  first  place, 
in  the  inquiry,  what  was  the  particular  act  to 
do  which  a  power,  an  unqualified  power,  was 
granted?  It  was  a  power  to  pass  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the 
Union ;  not  on  the  subject  of  insolvencies  in  the 
particular  states.  It  is  to  pass  bankrupt,  not 
msolvent  laws.  No  two  things  are  more  dear- 
ly distinguishable;  they  mean  and  always  have 
meant,  in  £nglish  and  American  jurisprudence, 
different  things.  Undoubtedly  they  are  analo- 
gous subjects;  but  nuUam  simUe  est  idem.  In 
speaking  of  the  state  of  suspension  or  denial  of 
payment,  we  say  bankrupt;  that  is,  a  mer- 
chant who,  committing  certain  acts,  gives  evi 
dence  that  he  is  criminally  disinclined  to  pay, 
and  who  may  nevertheless  not  be  insolvent;  or, 
we  say,  an  insolvent;  any  man  who  is  at  once 
poor  and  in  prison;  who  surrenders  all  he  has; 
pays  as  far  as  he  can ;  and  who,  from  the  abso- 
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lute  want  of  means,  is  physicially  incompetent 
140*]  to  pav  *more.'  We  refer  to  terms  in 
the  English  language,  that  have  been  contra- 
distinguished in  their  use,  so  far  as  we  can  trace 
them,  for  nearly  three  centuries.  Both  the 
terms,  bankrupt  and  inmloent,  are  familiar  in 
the  law  of  England ;  and  it  will  be  conceded, 
that  whenever  a  term  or  phrase  is  introduced, 
without  comment  or  explanation,  into  our  con- 
stitution or  our  statutes,  every  question  respect- 
ing the  meaning  of  that  term  or  phrase  must 
be  decided  by  a  reference  to  that  code  from 
whence  it  was  drawn.  In  the  earliest  times, 
neither  bankruptcy  nor  insolvency  were  subjects 
of  English  jurisprudence.  Of  the  general  code 
of  the  primordial  common  law,  they  formed  no 
part,  for  the  plain  reason  that  anciently  im- 
prisonment for  debt,  which  is  now  the  main 
proof  of  bankruptcy,  and  consummation  of  in- 
solvency, was  unknown  to  the  common  law.  It 
was  even  against  Magna  Gharta.^  The  nature 
of  the  population  of  Enj^land  in  feudal  times 
developis  the  cause.  The  different  counties  of 
England  wer«  held  by  great  lords;  the  greater 
I>art  of  the  population  were  their  villeins;  com- 
merce hardly  existed;  contracts  were  unfre- 
quent.  The  principal  contracts  that  existed 
were  with  the  lords  and  their  bailiffs,  the  lev- 
ier»  of  their  fines  and  amercements,  receivers 
of  their  rents  and  monev,  and  disbursers  of 
their  revenues..  In  the  year  1267,  imprisonment 
for  debt  was  first  given  against  the  bailiffs,  by 
the  statute  of  Malbridge,  52  Hen.  III.,  c.  23. » 
The  statute  of  Acton  Bumel,  11  Edw.  1.,  gave 
141*]  the  *flret  remedy  to  foreign  merchants 
by  imprisonment,  in  1288.  The  statute  18  Edw. 
ir,  c.  2,  gave  the  same  remedy  against  servants, 
baillfFs,  chamberlains,  and  all  manner  of  re- 
ceivers.^ These  instances  show  how  imprison- 
ment for  debt  first  commenced,  how  few  were 
at  first  included,  and  accounts  for  the  non-ex- 
istence of  legal  insolvency.  The  statute  of  19 
Hen.  VII.,  c.  9,  which  gave  like  process  in  ac- 
tions of  the  case  and  debt,  as  in  trespass,  is  the 
true  basis  of  the  right,  or  wrong,  of  general  im- 
prisonment. This  statute,  and  the  usurpations 
of  the  various  courts,  produced  their  natural 
effects.  They  filled  the  gaols  of  England  with 
prisoners  for  debt.  This  state  of  things  pro- 
duced,, sixt^  years  afterwards,  the  statute  8  Eliz. , 
c.  2,  restncting  the  right  of  imprisonment 
and  guarding  against  its  abuses;  but  this  was 
not  sufficient.  She  issued  the  proclamation  of 
the  20th  of  April,  1585,  authorizing  certain 
commissioners,  therein  mentioned,  to  order  and 
compound  controversies  and  causes.^  This 
commission  continued  in  force  until  her  death, 
and.  according  to  the  political  system  of  the 
times,  had  the  force  of  law.  James  I.,  aided 
by  the  couasels  and  the  pen  of  Lord  Bacon,  on 
the  11th  of  November,  1618,  issued  a  similar, 
but  enlarged  commission,  in  which  the  term 
insolvency  is  expressly  mentioned,  and  its  nat- 


ure described.*  Charles  I.,  in  1680.  issued  a 
similar  commission.'  *The  first  insol- [*  142 
vent  law,  similar  in  language  and  design  to 
these  ordinances,  and  meant  to  supply  their 

Flace,  was  passed  after  the  execution  of  Charles 
.  by  the  republican  parliament  in  1660.^  In 
the  a3d  Charles  II.,  the  first  great  regular  insol- 
vent act  was  made,  the  model  of  all  that  follow; 
its  provisions  and  language  having  been  copied 
by  the  subsequent  parliaments  in  England,  and 
by  our  colonial  legislatures,  with  almost  un- 
varying exactness.  About  forty  acts  of  insol- 
vency have  passed  from  that  time  to  the  pres- 
ent in  Great  Britain ;  until  at  length  a  regular 
system  of  insolvency  is  established;  and  courts 
possessing  a  peculiar  jurisdiction,  clearlv  and 
practically  contradistinguished  from  bankrupt- 
cy, decide  cases  of  insolvency  in  one  room  of 
Guildhall,  while  commissioners  of  bankruptcy 
are  deciding  cases  of  bankruptcy  in  another.* 
It  appears,  then,  that  insolvency  is  the  creature 
of  statute,  and  has  been  described,  settled,  and 
ascertained,  in  a  course  of  centuries,  by  plain, 
positive,  parliamentary  enactments;  and  this  is 
likewise  true  of  bankruptcies.  In  strict  chron- 
ology, the  bankrupt  laws  existed  first.  The 
first  statute  of  bankruptcy  was  passed  in  1542, 
the  84th  of  Henry  Vlll. ;  but  the  18th  of  Eliz. 
and  the  2lBt  of  James  I.  are  the  principal  and  all- 
important  statutes.  These  and  others,  amount- 
ing to  fourteen  or  fifteen  different  acts,  continu- 
ed down  to  Anne  and  George  III. ,  form  the 
present  svstem  of  bankruptcy  •in  Eng-  [*143 
land.  Thus,  while  the  ordinances  of  Elizabeth 
and  James,  and  the  various  statutes,  down  to 
the  present  times,'  were  passed,  expressly  on  the 
subject  of  insolvency,  for  the  benefit  of  all  poor 
prisoners  confined  for  debt,  including  all  classes 
in  society,  the  parliament  was,  at  the  same  time, 
passing  statutes  of  bankruptcy,  maturing  and 
accumulating  that  peculiar  code,  confined  as  it 
was  to  merchants  and  traders  onl^.^^  The  dis- 
tinction between  bankrupt  and  insolvent  laws 
was  perfectly  well  known  to  our  ancestors, 
who.  in  their  legislation  and  usages,  have  al- 
ways considerea  insolvent  as  different  from 
bankrupt  laws.  All  the  colonies,  in  some  shape 
or  other,  had  insolvent  laws;  few  had  bankrupt 
laws.  In  1698,  Massachusetts  passed  an  insol- 
vent law :  that  is,  a  law  for  the  relief  of  poor 
prisoners  confined  for  debt.**  In  1718,  that  col- 
ony passed  an  act  concerning  bankrupts,  and 
for  the  relief  of  the  creditors  of  such  persons 
us  shall  becomes  bankrupts ;  this  was  a  tempora- 
ry law,  which  failed  in  experiment,  and  ex- 
pired in  1716.  By  this  historical  deduction  it 
is  intended  to  prove  that  the  particular  act 
which  the  States  granted  to  Congress  a  power 
to  pass,  was  one  having  reference  to  bankrupt- 
cies; which  meant  soniething  contradistinguish- 
ed from  insolvencies.  It  is  not  denied  that  in- 
solvency, in  its  most  comprehensive  sense,  is  a 
universal,  of  which  bankruptcy  is  a  particular; 
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but  taking  U  in  this  sense,  it  is  insisted  that 
144*]  the  grant  *to  Congress  narrows  the  uni- 
versality of  the  previous  power  of  the  States, 
only  by  excluding  from  it  the  ancient,  and  well 
understood,  distinct  matter  of  bankrupt  laws. 
But  it  is  in  more  exact  conformity  to  the  facta, 
and,  therefore,  more  precise  language  and  safer 
reasoning,  to  say  that  modified  as  this  matter 
is,  and  has  been  for  centuries  in  practice,  they 
are  different  things  expressed  by  essentially 
different  terms.  How  has  this  subject  been 
considered  between  the  two  constitutional  par- 
ties, the  Congress  of  the  United  States  and  the 
individual  states?  Surely  they  knew  what  the 
one  granted,  what  the  other  received.  The 
la^t  have  always  asserted  their  power  of  passing 
insolvent  laws.  The  former  have  always  as- 
sented to  the  exercise  of  this  power  without  the 
smallest  complaint  of  injury  or  usurpation. 
Very  soon  after  the  adoption  of  the  constitution, 
a  bankrupt  law  was  introduced  into  Congress; 
it  was  postponed  on  the  ground  that  the  state 
insolvent  laws  were  sufficient.  The  whole  de- 
bate turns  on  the  acknowledged  and  well-under- 
stood differences  between  the  two  laws. '  Con- 
gress when  at  last,  in  the  year  1800,  it  acted  on 
this  subiect,  took  care  solemnly  to  enact  that 
the  bankrupt  law  should  not  repeal  or  annul, 
or  be  construed  to  repeal  or  annul,  the  laws  of 
any  state  now  in  force,  or  which  may  be  here- 
after enacted.^  In  all  the  abortive  attempts  to 
pass  a  new  bankrupt  law,  evefy  committee  of 
the  House  of  Representatives  and  Senate  intro- 
duced the  same  clause.  Thus,  it  appears  that  the 
145*]  two  parties  *whom  it  i&  sought  to  make 
litigant,  essentially  and  cordially  agree,  and 
that  upon  a  point  of  power.  Who  have  a  right 
to  say  they  disagree?  To  interfere  to  make 
them  disagree?  Congress,  in  asserting  the 
claim  of  the  United  States  to  priority  of  pay- 
ment over  other  creditors,  exerts  this  ri^ht  sole- 
ly in  cases  of  legal  insolvency;  and  this  court 
has  frequently,  and  after  great  deliberation,  in 
sanctioning  this  claim,  considered  and  defined 
legal  insolvency.*  How  preposterous  this  if  no 
legal  insolvency  can  exist  I  Congress  itself  has 
passed  an  insolvent  law  for  the  District  of  Co- 
lumbia. This  it  has  done,  because  there  it  had 
the  power  of  exclusive  legislation.  It  has  done 
for  Its  District  of  Columbia  what  the  States  can 
do  for  themselves:  what  Congress  cannot  do 
for  them.  Again,  by  the  declaration  of  rights 
of  many  of  the  states,  it  is  asserted,  **  that  the 
person  of  the  debtor,  when  there  is  not  strong 
presumption  of  fraud,  ought  not  to  be  continued 
in  prison  after  delivering  up  his  estate  in  such 
manner  as  shall  be  prescribed  by  law."  This 
supposes  a  rightful,  permanent  system  of  insol- 
vency by  state  authority, 

2.  But  admitting,  for  the  sake  of  the  argu- 
fnent,  that  this  grant  of  power  to  Congress  in- 
cludes all  that  can  be  comprehended  both  un- 
der insolvencies  and  bankruptcies,  we  con- 
tend that,  from  the  peculiar  nature  of  the  sub- 
ject, to  convert  the  ^ant  of  power  into  an  ac- 
tual prohibition  of  its  exercise  by  its  former 
possessors,  it  must  actually  be  exercised  by  its 
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*present  possessors.  This  arises  from  [*14rS 
the* very  nature  of  the  subject;  from  the  nature 
and  condition  of  human  affairs;  from  an  over- 
ruling necessity;  for,  the  duties  of  Humanity 
are  imperative  and  indispensable,  and  must  be 
exercised  by  some  one  or  the  other  of  the 
^ardian  powers  of  the  community.  The  ex- 
istence of  the  power  of  granting  relief  in  the 
extremities  produced  by  debt  and  indigence,  i» 
morally  necessary,  not  onl^  to  the  well-being, 
but  to  the  existence  of  civilized  and  commer- 
cial society ;  and  if  one  authority  in  a  nation 
devests  itself  of  this  by  a  ^nt  to  another  au- 
thority, it  imposes  its  exercise  as  a  dut^  on  that 
oth^r;  and  if  the  one  does  not  exercise  it,  the 
other,  by  necessity,  must.  The  power,  in  thi* 
sense,  remains  concurrent.  This  principle  may 
be  illustrated  by  an  analogous  question  of  in- 
ternational law.  Denmark,  by  its  position  as 
to  the  Baltic  and  its  entrances,  ow^es  a  duty  to 
the  navigating  interest  of  the  world,  of  guard- 
ing their  ships  from  peril  and  from  shipwreck. 
She  has,  so  far  as  is  practicable,  by  her  buovs. 
her  light-houses,  her  pilots,  penormed  tiii.<% 
duty.  Suppose  she  were  to  cede,  by  treaty, 
the  benefit  she  derives  from  this  source ;  grant 
the  right,  and  impose  the  duty  upon  her  neigh- 
bor and  rival,  Sweden.  Suppose  Sweden  wan 
to  forbear  or  neglect  to  exercise  it;  could  not 
Denmark  exercise  it?  Would  she  not  he  bound 
to  exercise  it,  by  all  the  obligations  of  human- 
ity? Are  the  buoys  to  be  torn  up,  the  pilots  to 
be  suppressed,  the  lights  to  be  extinguished? 
Are  the  coasts  of  both  countries  to  be  lined 
with  ^ipwrecks,  her  own  subjects  to  suffer, 
and  her  ereat  duties  to  the  civilized  world  to  be 
neglected  and  violated?  *I8  this  anal-  [*147 
ogy  too  remote?  All  the  duties  of  humanity 
are  associated:  quoddam  eonimvne  tinculvm 
haberU,  Why  was  this  power  over  bankrupt- 
cies jzranted  at  all?  Undoubtedly  that  it  might 
be  exercised,  being  necessary  for  the  good  of 
the  community ;  and,  if  its  exercise  is  suspend- 
ed, may  it  not,  justly  and  properly,  be  re- 
assumed,  imtil  again  exercised  by  that  which 
is  conceded  to  be  the  paramount  authority. 
This  concurrent  power  of  the  states,  from  a 
similar,  though  less  imperative  necessity,  exists 
in  various  other  cases.  Congress  has  the  whole 
power  of  regulating  commerce  with  foreign 
nations.  liie  most  important  medium  of 
foreign  commerce  is  foreign  bills  of  exchange, 
which  are,  therefore,  important  subjects  of 
commercial  regulation.  There  can  hardly  be 
imagined  a  duty  more  incumbent  on  Congress 
than  this  exercise  of  its  admitted  power  ot 
legislation.  Yet  it  has  neglected  that  duly: 
and  as  it  is  a  power  that  from  the  necessity  of 
the  thing  must  be  exercised,  the  states  may  and 
do  exercise  it,  and  their  rightful  use  of  this 
power  has  been  sanctioned  by  this  court  in  in- 
numerable  instances.  Congress  has  power  to 
regulate  the  value  of  foreign  coins;  it  was  long 
before  it  exercised  this  power  as  to  any  foreign 
coins,  and  still  omits  to  do  it,  as  to  the  greater 
number.  Have  these  foreign  coins  tfien  no 
value?  So,  also,  Congress  has  power  to  fix  an 
uniform  standard  of  weights  and  measures. 
This  has  never  been  done.  Is  there,  then,  no 
standaixl,  and  are  all  contracts  relative  to 
quantity,  to  weight  and  measure,  destitute  of  a 
legal  medium  of  ascertainment?  If  Couzress 
ha^  ^neglected  to  establish  post-roads,  [*i48 
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would  not  the  states  have  had  power  to  pro- 
vide for  so  great  a  public  convenienoe ;  a  bene- 
fit which  they  always  enjoyed,  even  in  colonial 
times?  As  to  the  power  of  Congress  to  estab- 
lish an  uniform  rule  of  naturalization,  it  may 
be  necessarily  exclusive,  because  if  each  state 
had  power  to  prescribe  a  distinct  rule,  there 
could  be  no  uniform  rule  on  the  subject ;  and 
naturalization,  or  the  power  of  making  aliens 
citizens,  must  have  uniformity:  since  the  citi- 
zens of  each  state  are  entitled  to  all  the 
privileges  and  immunities  of  the  citizens  of  the 
several  states;  it  is  a  power  that  must  pervade 
the  Union.  But  insolvent  laws  have  no  extra- 
territorial force  unless  by  consent;  they  are 
made  by  the  state,  for  the  state ;  at  an v  rate,  a 
single  state  has  no  inherent  power  of  forcing 
them  upon  the  other  states.  This  depen(£ 
upon  the  old  question  of  the  lex  loci.  The 
reasoning  adopted  by  that  learned  lawyer  and 
accomplished  scholar,  Mr.  Chancellor  Kent,  in 
the  case  of  Livingston  v.  Van  Ingen,^  may, 
with  the  strictest  propriety,  be  applied  to  this 
case.  Congress  has  the  power  of  securing,  for 
limited  times,  to  authors  and  inventors,  the  ex- 
clusive right  to  their  respective  writings  and 
discoveries.  To  the  mere  importers  of  mreign 
inventions,  or  foreign  improvements,  Con^reas 
can  grant  no  patent;  are  not  the  states  at  liber- 
ty, in  this  omitted  case,  in  this  different  mat- 
ter, to  promote  the  progress  of  science  and 
useful  arts,  by  pursuing  their  own  measures, 
and  dispensing  their  own  rewards?  Even  sup- 
140*]  posing  they  cannot  legislate  upon  *the 
peculiar  and  ulmitted  objects  of  congressional 
legislation,  yet  they  may  on  others.  If  not, 
this  great  subject  of  imported  improvements 
would  be  entirely  unprovided  for,  and  unpro- 
tected. Applications  to  Congress  on  this  very 
subject,  have  been  frequently  made,  and  al- 
ways rejected  for  want  of  power.  The  analogy 
between  our  ar^ment  and  that  presented  m 
the  case  of  Ldmngatan  and  Van  Ingen,  is  this: 
that  if  Congress  had  exercised  all  its  power,  it 
would  not  have  exhausted  the  subject.  Con- 
gress has  not  the  power  to  pass  a  general  in- 
solvent law ;  the  states  have  a  power  to  pass 
state  insolvent  laws;  the  objects  and  spheres  of 
legislation  are  different;  Congress  has  power  to 
pass  a  bankrupt  law,  and  if  it  does,  that  will 
be  paramount.  Having  safely  possessed  our- 
selves of  this  ground,  we  may  ascend  a  little 
higher.  We  are  justified  in  saying  that  the 
states  are  not  prohibited  from  passing  even 
bankrupt  laws.  The^  once  had  the  power, 
and  they  gave  away,  m  conjunction  with  the 
other  states,  only  that  of  passing  uniform  laws 
of  bankruptcy  throughout  the  United  States. 
In  this  sensci  the  power  they  have^granted,  and 
that  they  retain,  are  different.  The  grant  to 
Congress  is  not  incompatible.  We  have  shown 
that  the  mere  grant  of  a  power  to  Congress 
does  not  vest  it  exclusively  m  thai  body.  There 
are  subjects  upon  which  the  united,  and  the 
individual  states,  must  of  necessity  have  con- 
current jurisdiction.  The  fear  that  the  rights 
and  property  of  the  citizens  will  be  worn  away 
in  the  collision  of  conflicting  jurisdictions,  is 
practically  refuted;  and  is  even  theoretically 
unfounded,  because  the  constitution  itself  has 
guarded  against    this,  by  providing  that  the 
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♦laws  of  the  United  States,  which  [*150 
shall  be  made,  shall  be  the  supreme  law  of  the 
land,  anything  in  the  constitution  or  the  laws 
of  any  of  the  states  to  the  contrary  notwith- 
standing. 

8.  But  the  other  great  point  remains;  Is  not 
this  law  unconstitutional  and  void,  inasmuch 
as  it  impairs  the  obligation  of  a  contract?  As 
preliminary  to  this  inquiry,  it  may  be  suggest- 
ed, that  if  it  has  been  proved  that  a  bankrupt 
law  is  not  an  insolvent  law,  and  that  the  con- 
vention, with  a  perfect  knowledge  of  the  sub- 
ject, left  the  states  in  the  full  enjoyment  of  the 
right  they  had  alway^s  possessed,  of  passing  in- 
solvent laws,  and  subjected  them  to  the  domi- 
nation of  uniform  bankrupt  laws  only,  when- 
ever Congress  might  pass  them,  the  position  is 
disproved,  which  alleges  that  such  laws  are  still 
void,  as  impairing  the  obligation  of  contracts. 
From  the  nature  of  the  subject,  it  is  not  sup- 
posable  that  the  convention  left  a  power  in  the 
states,  which,  if  exercised,  must  necessarily 
violate  another  part  of  the  constitution.  It  is 
not  conceivable  that  a  power  was  given,  di- 
rectly repugnant  and  contradictory  to  a  pro- 
hibition imposed;  as  almost  all  the  states  have 
passed  insolvent  laws,  and  Congress  has  sanc- 
tioned them,  and  the  people  assented  to,  and 
approved  them,  let  us  find  out  some  other  in- 
terpretation that  will  reconcile  these  opposite 
powers,  and  obviate  this  flagrant  inconsistency. 
The  judges  of  the  state  courts,  and  of  this 
court,  have  confessed  that  there  is  in  these 
words,  **  impairing  the  obligation  of  contracts.  '* 
an  inherent  obscurity.  Surely,  then,  here,  if  any- 
where, the  maxim  must  apply,  semper  in  obneunn 
quod  minimum  est  sequimur.  *They  [*15l 
are  not  taken  from  the  English  common  law,  or 
used  as  a  classical  or  technical  term  of  our  ju- 
risprudence in  any  book  of  authoritv.  No  one 
will  pretend  that  these  words  are  drawn  from 
any  EngUsli  statute,  or  from  the  states'  statutes 
before  tne  adoption  of  the  constitution.  W»Te 
thev,  then,  furnished  from  that  great  treasury 
and  reservoir  of  rational  jurisprudence,  the 
Roman  law;  we  are  inclined  to  believe  this. 
The  tradition  is,  that  Mr.  Justice  Wilson,  who 
was  a  member  of  the  convention,  and  a  Scot- 
tish lawyer,  and  learned  in  the  civil  law,  was 
the  author  of  this  phrase.*  If,  then,  these 
terms  were  borrowed  from  the  civil  code,  that 
code  presents  us  with  a  system  of  insolvency  in 
its  cesffio  honomm;  and  vet,  as  it  is  said  by 
Gibbon,  ''the  Goddess  of  Faith  was  worship- 
ped, not  only  irt  the  temples,  but  in  the  lives 
of  the  Romans. "  The  rights  of  creditors,  we 
know,  were  protected  by  them  with  the  utmost 
vigilance  and  severity.  They  did  not,  how- 
ever, it  seems,  conceive  that  a  ce^mo  boimrnm 
was  inconsistent  with  the  rights  of  creditors,  or 
impaired  the  obligation  of  contracts.  England, 
also,  anxiously  guards  the  rights  of  creditors. 
On  commerce,  on  the  integrity  of  her  mer- 
chants and  manufacturers,  her  best  reputation 
and  interest  depends.  And  yet  England,  more 
than  any  other  country,  has  her  system  of  in- 
solvency^and  bankruptcy.  Good  sense,  in  all 
ages,  in  all  countries,  is  the  same;  as  in  Rome, 
in  England,  and  in  all  other  commercial  coun- 
tries, so  in  this,  bankrupt  and  insolvent  laws 
have  never  been  considered  as  impairing  the 


2. -See  Reld's  Basay.  Vol.  IV..  p.  183. 
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obUgation  of  a  contract.  If  included  in  the 
15  a*]  literal  *acceptation  of  the  words  of 
this  clause  of  the  constitution,  from  the  nature 
of  things,  they  form  an  implied  exception.  In- 
solvent laws  are  ba.<ied  upon  the  coniessed  and 
physical  inability  of  a  party  to  perform  a  pecu- 
niary contract,  otherwise  than  by  a  surrender 
of  all  he  has.  How  idle,  then,  to  make  a  pro- 
vision in  respect  to  such  laws,  j^ardin^  against 
the  impairing  a  contract;  that  is.  providing  for 
its  strict,  adequate,  and  undiminished  perform- 
ance, when  the  impossibility  of  any  perform- 
ance is  presupposed.  The  total,  physical  in- 
ability of  the  individual  is  his  exemption,  and 
this  is  tacitly  and  necessarily  reserved  and  im- 
plied in  every  contract.  This  is  the  doctrine  of 
Yattel.  of  a  nation  as  to  a  public  treaty;'  and  is 
it  not  the  law  of  nations,  that  the  obli^tions 
of  a  treaty  shall  not  be  impaired?  To  impair 
an  obligation  has  reference  to  the  faculty  of  its 
bt^ing  performed.  The  obligation  of  a  con- 
tract, and  a  remedy  for  its  performance,  are 
different  things.  Whether  a  contract  shall  be 
fit  matter  for  judicial  coercion  is  a  different 
question  from  its  being  preserved  perfect  and 
undiminished  where  it  is.  When  the  courts 
do  take  cognizance,  they  shall  not  adjudge  less, 
or  differently,  either  as  to  the  amount  or  other 
terms  and  conditions  of  the  contract.  The 
performance  of  the  contract  shall  be  exact;  im- 
prisonment is  the  remedy  for  enforcing  it ;  but 
where  there  is  a  confessed  and  adjudicated  in- 
ability, the  society  withholds*  the  power  to  pro- 
tract mdefinitely  and  miserably,  what  can  never 
be  an  effectual  remedy,  but  only  a  vindictive 
153*]  punishment.  *The  moral  obligation 
of  a  contract  may,  perhaps,  remain  forever,  but 
misfortune  and  extreme  indigence  put  an  end 
to  the  legal  obligation,  as  war  does  to  a  treaty; 
as  revolution  does  to  a  pre-existing  government; 
as  death  does  to  personal  duties.  The  impos- 
sibility of  payment  discharges  from  contracts, 
as  insanity  does  from  crimes:  '*  Impombilixim,"* 
savs  even  the  severe  By njiershoek,  ''nuUae«t 
obligatio. "  To  impair,  means,  as  to  individuals, 
you  shall  not  pay  less;  you  shall  not  have  an 
extension  of  time  in  which  to  pay;  you  shall 
not  pay  in  goods  when  your  contract  is  cash ; 
you  shall  not  pay  in  depreciated  coin,  or  even 
current  bank  notes,  when  your  contract  binds 
you  to  the  payment  of  pure  coin;  interest  shall 
not  be  diminished;  in  fine,  there  shall  be  no 
alleviation  of  its  terms,  or  mitigation  of  its  con- 
ditions. The  facts  as  to  which  you  engage 
shall  remain  the  same.  The  insolvent  law  is 
something  independent  of  the  obligation  of  the 
contract,  and  extraneous  to  it.  It  is  a  matter 
of  peremptory  nonsuit  to  the  action ;  or  rather 
a  bar,  having  reference  to  nothing  inherent  in 
,  the  contract,  but  to  something  exterior  and 
posterior  to  it.  The  insolvent  law,  so  far  from 
impairing  the  contract,  sets  it  up,  admits  its 
obligation,  and  endeavors  to  enforce  it,  so  far 
as  it  is  possible,  consistently  with  the  misfor- 
tunes of  the  debtor,  to  enforce  it.  If  it  was 
meant  by  these  words  of  the  constitution  to 
prohibit  the  passage  of  insolvent  laws,*^hy.  not 
in  plain  terms  have  said  so?  It  would  have  been 
as  clearly  understood  as  the  plain  prohibition, 
that  no  stat«  shall  grant  any  title  of  nobility. 
It  could  not  have  been  meant  to  bury  such  a 

1.— Vattel,  1. 3,  c.  6,  s.  W.  * 
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meaning  under  such  'obscurity .  To  sup-  [*  1 54 
pose  that  the  framers  of  the  constitution  were 
designedly  obscure  on  this  delicate  and  dan^r- 
ous  subject,  is  an  impeachment  of  their  integnty; 
to  suppose  that  they  had  so  little  command  of 
appropriate  and  perspicuous  language  as  to  em- 
ploy such  terms  to  express  such  a  thought,  is 
an  unjust  imputation  upon  their  acknowfedged 
talents.  Upon  the  construction  contended  iot, 
statutes  of  limitation  would  be  repugnant  to 
the  constitution.  Statutes  of  limitation  take 
away  the  remedy  after  six  years.  The  in- 
solvent law,  at  once.  But  suppose  the  statute 
of  limitation  confined  the  remeay  to  sixty  days, 
or  six  days;  it  would  be  an  indiscreet,  im- 
politic, and  unwise,  but  not  an  unconstitutional 
law.  If  such  statutes  be  valid,  it  must  be  be- 
cause they  do  not  impair  the  obligation  of  a 
contract.  Yet  the  one. law  has  the  same  effect 
on  the  contract  as  the  other.  They  both  take 
away  the  remedy,  and  neither  annuls  the  obli- 
gation ;  for  a  subsequent  promise  in  both  cases 
revives  the  debt.  If  the  contract  was  annulled, 
or  its  obligation  impaired,  a  promise  to  pay 
would  be  void;  because  it  would  be  without 
consideration,  and  would  be  contrary  to  the 
very  law  that  destroyed  it.  The  writers  on  the 
civil  law  most  clearly  express  the  difference  be- 
tween the  obligation  of  a  contract,  and  the 
legal  remedy  for  its  performance.'  Ayliffe, 
among  other  instances,  refers  to  the  very  sub- 
ject now  under  discussion:  *•  Neither  a  civil 
nor  a  natural  obligation,"  says  he,  '*  is  dissolved 
by  a  ce89io  bonorvm;  though  it  produces  a  good 
exception  in  law,  .and  suspends  the  force  of  an 
obligation  *for  a  time;  the  extinguish-  [*155 
ment  of  an  obligation  being  one  thing,  and  the 
cessation  of  it  another;  for  when  the  cessation 
of  an  obligation  is  once  extinct,  it  never  revives 
again."  This  is  leaving  the  matter  untouched 
and  unregulated,  as  we  contend  it  is.  by  the 
great  fundamental  law.  to  be  provided  for  by 
ordinary  legislation.  If  the  states,  influenceii 
by  the  eloquent  reasoning  of  Burke  and  John- 
son, were  to  abolish  imprisonment  for  debt  en- 
tirely, could  their  right  be  disputed?  And  ret 
this  might  prevent  the  creditor  from  getting  his 
money.  The  contract  would  remain  to  be  en- 
forced by  other,  but  perhaps  not  equally  effica- 
cious means.  This  reasoning,  as  to  the  dis- 
tinctness of  the  remedy  from  the  contract,  is 
applicable  to  cases  even  where  insolvency  does 
not  interfere;  with  how  much  more  force  where 
it  does.  It  would  be  monstrous  to  parade  the 
show,  or  urge  the  violence  of  a  nominal  remedy, 
when  it  could  be  none  in  reality.  You  must 
submit  to  necessity.  When  the  sages  of  the 
convention  inserted  this  clause  in  our  constitu- 
tion, they  meant  no  more  or  less  ^than  the  in- 
violability of  contracts;  and  what  system  of 
religious  faith,  or  of  ethics,  or  of  jurisprudence, 
ever  meant  less?  But  they  likewise  meant,  that 
this  salutary  but  universal  principle,  should  be 
subjected  to  the  salutary  and  indispensable  ex- 
ceptions to  it,  which  always  had  prevailed,  and 
always  must  prevail.  Every  contract  must  be 
subjected  to,  limited  and  interpreted  by  the 
law  of  nature,  which  everywhere  forms  a  part, 
and  the  best  part,  of  the  municipal  code;  and 
it  is  the  primary  canon  of  that  code,  that  neces- 
sity— physical,  moral  necessity — ^knows  no  law 

8.-~Ayliffe's  Civ.  Law,  1.  4,  tit.  1,  Diff.  40, 8, 9B,  & 
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156*]  but  itself.  Laws  or  ^constitutions  can- 
not create  property  in  the  individual ;  and,  in  a 
certain  sense,  in  the  absence  of  all  fraud,  where 
there  is  no  property  there  can  be  no  Injustice; 
of  course  no  violation  of  the  contract. 

Locke,  in  endeavoring  to  prove  that  the  prin- 
ciples of  morals  are  susceptible  of  as  strict 
demonstration  as  those  of  mathematics,  says, 
wiiere  there  is  no  property  there  can  be  no  in- 
justice; for  the  idea  of  property  being  a  richt 
to  an3rthing,  and  that  the  iaea  of  injustice  be- 
ing an  invasion  of  that  right,  it  is  evident  that 
these  ideas  being  thus  established,  and  these 
names  annexed  to  them,  we  can  as  certainly 
know  these  propositions  to  be  true  as  that  a 
triangle  has  three  angles  equal  to  two  right  an- 
gles. *  And  the  civil  law,  perhaps  the  most  exact, 
consistent,  and  comprehensive  code  the  sagacity 
of  man  ever  framed  and  systematised,  express- 
ly asserts  the  same  principle:  Nam  uxndetur 
nuUam  actionem  luibere  cut  propter  inopiam  ad- 
cernarii  iminia  actio  est.  Dednit  debitor  esse  is, 
qiii  nactus^  est  exceptionem  jvstam,  nee  ab  nat- 
uraU  equitati  abhorrentum.*  The  states,  then, 
in  exercising  the  natural,  inherent,  and  indis- 
pensable power, of  discharging  poverty,  distress, 
and  absolute  indigence  and  inability,  from  pay- 
ment, have  not  only  conducted  themselves  law- 
fully and  constitutionally,  but  the  omission  to 
have  done  it  would  have  been  impiously  absurd; 
and  it  is  an  unjust  imputation  upon  the  con- 
stitution of  the  United  States  to  suppo.se  a  pro- 
hibition against  the  exercise  of  such  a  power 
somewhere  in  society.  As  to  insolvencies, 
Congress  cannot  exercise  it.  As  to  bankrupt- 
15 1*]  cies,  *they  refuse.  The  states,  there- 
fore, must  exercise  this  power.  The  obligations 
of  natural  law,  and  the  injunctions  of  our  re- 
ligion— which  religion  is  a  part  of  our  common 
law — ^imposes  it  as  a  duty  that  the  wants  of  the 
poor  should  be  relieved.  Strange,  indeed,  is 
it,  that  the  laws  should  at  the  same  moment 
press  upon  society  two  duties,  so  inconsistent 
and  contradictory,  as  that  of  exacting  for  the 
payment  of  his  debts,  what  the  impoverished 
and  imprisoned  debtor  has  not;  and  obliging 
those  who  have  something,  to  give  him  a  share 
of  what  they  have,  to  save  him  from  suffering 
or  death.  Although  it  has  been  strenuously  in- 
sisted that  the  abstraction  of  the  remedy  is  a 
violation  of  the  contract,  yet  it  has  also  been 
intimated,  that  if  erroneous  in  this  particular, 
the  substance  of  the  argument  on  the  other  side 
would  still  remain  correct,  inasmuch  as  not 
only  the  person  of  the  debtor,  but  the  debt  itself, 
was  discharged.  It  may  perhaps  be  doubted, 
whether,  though  the  person  be  discharged  from 
the  debt,  the  debt  itself  be  extinguished.  At  the 
utmost,  the  tendency  of  the  doctrine  contended 
for  would  be  but  to  give  the  creditor  a  ri^ht  to 
the  miserable  chance  of  the  future  acquisitions 
of  the  insolvent,  by  a  future  action ;  and  that 
chance,  rendered  the  more  desperate  by  the 
consideration  that  arrest — that  is,  imprison- 
ment— ^is  almost  the  only  mode  of  instituting 
actions  in  the  United  States.  Qrant  that  the 
remedy  may  be  given,  or  withheld,  or  modified, 
by  the  legislatures  of  the  states,  and  the  differ- 
ence between  us,   in  practical  result,   is  not 

1.— Locke's  Works,  lib.  4,  p.  268,  fol.  edit. 
2— AyUffe.  506 ;   Dig.  1.  4,  tit.  3,  s.  tf. 
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worth  contending  for.  This  could  not  be  what 
the  convention  had  in  view.  According  to  the 
doctrine  on  *the  other  side,  you  dis-  [*158 
charge  the  debtor  trom  prison,  to  condemn  him 
to  work  in  the  mines,  andthat,  too.  with  the 
chains  upon  him.  You  remit  the  lesser  to  in- 
flict the  greater  punishment.  You  take  him- 
from  a  life  of  listless  indolence,  where  jrou  are 
obliged  to  maintain  him,  and  doom  him  to  a 
life  of  labor  without  hope.  Nay,  worse,  you 
so  place  him  as  to  have  every  step  watchea  by 
a  lynx-eye  avarice;  every  morsel  he  puts  into 
his  mouth  counted  and  weighed;  every  person- 
al indulgence  censured ;  every  family  sympathy 
scanned  and  reprimanded.  Well  was  it  said  by 
a  learned  judge,  that  such  freedom  would  be  a 
mockery;  nay,  worse,  it  would  be  aggravated 
slavery  and  complicated  misery.  It  is  admitted 
that  the  state  has  a  right  to  the  service  of  its  citi- 
zens. It  may  open  its  prison  doors  even  to  crim- 
inals ;  what  services  can  ever  be  rendered  by  him 
who  is  pressed  down  to  the  earth  by  a  poverty 
that  must  be  hopeless  and  interminable?  The 
state,  wants  the  services  of  its  citizens  to  fight 
its  battles  on  the  land  and  ocean,  to  cmti- 
vate  its  fields,  to  enlarge  its  industry,  to  pro- 
mote its  prosperity,  to  signalize  its  fame.  It 
does  not  want  a  heartless,  purposeless,  mind- 
less being — but  half  a  man — a  worse  than  slave. 
It  wants  a  citizen  with  all  his  worth  and  all  his 
energies  of  body,  mind  and  soul.  The  line  of 
distinction  drawn,  by  the  opposite  counsel,  be- 
tween bankrupt  and  insolvent  laws,  is  wholly 
mistaken.  So  far  from  the  difference  between 
them  consisting  in  the  circumstance  of  the 
bankrupt  law  discharging  the  debt  itself,  whilst 
the  insolvent  law  discharges  the  person  of  the 
debtor  only,  it  is  an  historical  *fact  that  [*  1 59 
the  early  English  statutes  of  bankruptcy  did 
not  provide  for  the  discharge  either  of  the  debt 
or  of  the  person.  Discharge  is  not  mentioned, 
or  in  any  way  provided  for,  until  the  4th  or 
5th  of  Anne;  that  is,  after  the  system  of  bank- 
ruptcy had  been  established  almost  two  centu- 
ries. But  it  is  expressly  provided  for,  it  is  the 
object  and  intentfon  of  the  first  regular  insol- 
vent law  of  England,  in  the  time  of  Charles  II., 
and  of  the  act  of  1755,  which  served  as  a  model 
for  colonial  legislation.  The  law  of  New  York 
of  1755,  and  that  of  Rhode  Island  of  1756, 
were  copied  almost  verbatim  from  this  last. 
There  is  even  now  no  discharge  in  the  case  of  a 
second  bankruptcy,  unless  the  debtor  pays 
seventy-five  per  cent,  of  his  debt,  and,  in  Eng- 
land, none  at  all,  if  he  has  even  had  the  benefit 
of  an  act  of  insolvency.^  A  construction  merely 
technical  ought  not  to  be  given  to  such  an  in- 
strument as  a  constitution  of  government.  If 
any  instrument  ought  to  receive  an  equitable 
and  liberal  interpretation,  affected  by  the  eyents 
which  preceded,  it  is  that  of  a  great  treaty  of 
confederation  between  various  states  who  were 
compressed  into  union  by  obvious  motives  and 
considerations,  of  common  wrongs  sustained, 
mutual  errors  committed,  and  equal  advantages 
to  be  gained.  Our  interpretation  of  such  an 
instrumdht  ought,  at  least,  to  be  as  liberal  as  of 
a  remedial  statute.  We  ought  to  be  as  un- 
shackled as  in  the  interpretation  of  a  last  will 
and  testament,  where  the  intention  of  the  testa- 

3.— Cullen'8  Bankr.  Law,  396,  (n  notU;   Act  of 
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160*]  tor  is  the  polar  star  to  direct  us;  *where 
we  liave  a  right,  if  the  words  are  ambiguous, 
to  seek  for  illustration  from  the  condition  and 
circumstances  of  the  testator's  family.  What 
was  the  condition  of  the  American  family? 
What  were  the  evils  which  this  article  of  the 
constitution  was  intended  to  remedy?  Un- 
doubtedly those  acts  of  desperation  and  violence, 
to  which  many  of  the  states,  in  a  paroxysm  of 
revolution,  resorted,  and  those  acts  of  impolitic 
and  selfish  injustice  to  which  they  continued  to 
resc^rt,  in  that  more  dangerous  moment,  after 
the  effect  of  mighty  impulses  had  ceased,  and 
was  succeeded  by  inevitable  relaxation  and  de- 
bility. These  plainly  indicate  what  were  the 
evils,  and  demonstrate  for  what  this  remedy 
was  intended.  As  to  the  effects  of  poverty,  of 
indigence,  of  natural  and  moral  impossibility 
to  perform  contracts,  neither  foreien  nations 
nor  our  own  citizens  complained.  These  must, 
and  do,  from  the  vicissitudes  of  human  life, 
and  the  long  catalo^e  of  human  ill,  exist  in  all 
countries  and  societies.  This  provision  of  the 
constitution  is  applicable  to  those  cases  which 
suppose  a  freedom  from  imprisonment,  and 
ability  of  payment,  and  a  fraudulent  evasion 
of  it.  They  suppose  the  case  of  a  man  who 
would  pay  all  his  debts,  but  that  from  the  course 
of  events,  if  his  contracts  were  literally  interpre- 
ted and  immediately  enforced,  he  would  pay 
too  much,  if  he  paid  according  to  its  terms. 
The  apology  for  these  laws,  which  the  constitu- 
tion intended  to  interdict,  was,  that  he  con- 
tracted the  debt  when  society  was  peaceful  and 
prosperous;  when  land  was  high ;  when  coin  was 
m  circulation;  when  markets  for  produce  were 
161*1  open,  and  the  whole  course  *of  com- 
mercial intercourse  free  and  unembarrassed; 
and  he  was  called  upon  to  pay,  when  every 
particular,  in  this  state  of  thjngs,  was  reversed. 
In  providing  a  remedy  for  this  temble  fluctu- 
ation of  affairs  after  a  storm,  and  the  subsi- 
dence of  the  agitated  ocean  of  society  into  that 
dangerous  calm  which  always  succeeds,  the 
states  erred  extravagantly;  they  issued  paper 
money ;  they  set  off  barrenlands,  by  an  arbitrary 
appraisement,  for  the  payment  of  debts;  they 
curtailed  interest;  they  made  specific  articles  a 
tender;  they  altered  the  contract  as  to  its  facts, 
its  terms,  its  conditions;  they  revoked  their 
own  grants;  they  interfered  in  private  concerns 
— not  as  they  had  a  right  to  do,  by  the  equal 
pressure  of  a  general  and  permanent  system, 
granting  relief  to  avowed  insolvency  aritf  dis- 
tress, but  by  extending  indulgences  in  particu- 
lar cases,  and  arming  debtors  with  privileges 
against  their  creditors.  In  reviewing  the  his- 
tory of  the  period  referred  to,  it  will  be  seen 
that  insolvent  laws  were  complained  of  by  no 
one  as  the  evil  of  the  times,  except  by  Mr. 
Hammond,  the  British  minister,  in  his  corres- 
pondence with  Mr.  Jefferson,  who  indignantly 
and  eloquently  repelled  the  imputation  that 
they  were  a  violation  of  treaty;  and  yet  the 
words  of  the  treaty  of  1788  were  on  a  similar 
subject,  stronger  and  plainer,  perhaps,  than  the 
words  of  the  constitution.  British  creditors 
were  to  "  meet  with  no  lawful  impediment  to 
the  recovery  of  the  full  value  of  their  debts  in 
sterling  money."*  In  the  debates  of  the  various 
162*]  conventions,  no  supposition  *was  start- 
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ed  that  this  clause  of  the  constitution  was  pro- 
hibitory of  the  accustomed  relief  to  poverty  by 
insolvent  laws;  and  no  amendment  was  otfered 
for  the  purpose  of  avoiding  this  possibly  lurk- 
ing danger,  except  in  the  convention  of 'Rhode 
Island,  the  last  that  acted  upon  the  constitution : 
and  there  it  was  rejected,  on  the  ground  that 
the  passage  of  insolvent  laws  was  nowhere  pro- 
hibited in  the  constitution,  and  that  the  con- 
trary apprehension  was  a  dream  of  distempere<i 
jealousy.  The  practice  of  passing  insolvent 
laws,  which  had  begun  so  early  in  colonial 
times,  which  had  uninterruptedly  continued, 
and  was  then  in  daily  unblamed  operation,  was 
not  even  referred  to  as  an  evil.  This  is  expres- 
sive silence — this  is  a  negative  argument  of  con- 
clusive force.  They  have  since  teen  sanctioned 
by  upwards  of  thirty  years*  practice;  by  the 
absence  of  all  complaint;  by  the  decisions  of 
state  and  federal  courts;  by  the  acquiescence  of 
Congress;  and,  what  lis  more,  by  the  acquies- 
cence of  creditors.  It  has  ta^en  upwards  of 
thirty  years  of  curious  inspection  to  discover 
this  occult  meaning,  covered  under  the  mystic- 
al veil  of  constitutional  language.  The  con- 
stitution had  reference  to  those  acts  which  had 
palpably  caused  discontent  and  shame,  and 
;  were,  unfortunately  for  us.  peculiar  to  oar  his- 
'  tory.  To  have  inserted  them  in  odious  detail 
would  have  disfigured  the  constitution,  and 
have  eternized  a  disgrace  upon  the  most  bril- 
liant page  of  our  history.  Against  paper  money 
the  convention  had  provided.  They  then 
guarded  against  the  other  expedients  of  wrong. 
They  did  not  mean  the  insertion  of  an  abstract 
dogma,  indefinite  in  its  extent,  of  *8we€p-  [*  1 63 
ing  and  dangerous  generality.  They  anticipated, 
that  discreet  expositors  would  arrive  at  their 
meaning,  from  the  previous  history  of  the 
country,  and  from  the  consideration  of  the 
well-known  evils  which  they  intended  to  rem- 
edy. For  if  we  were  to  give  only  a  technical 
common  law  construction  to  this  article  of  the 
constitution,  innumerable  a1)surdities  would 
thicken  upon  us;  we  should  frequently  lose  the 
benefit,  in  the  plainest  case  for  which  it  was  in- 
tended ;  and  be  obliged  to  apply  it  in  others, 
from  which  the  instinctive  feeling  and  irresist- 
ible  common  sense  of  mankind  would  repel  it. 
For  instance,  if  we  are  to  be  bound  in  verbal 
fetters,  what  shall  we  do  with  a  judgment? 
,  The  judges  of  England  have  declared  that  a 
j  judgment  is  no  contract.'  What  an  inlet  this 
to  fraud  and  evasion !  The  creditor  has  merged 
his  contract  in  a  judgment;  but  arriving  at 
this  point,  he  is  unprotected  by  the  constitution. 
What  shall  we  do  with  marriage,  which  is  a 
contract,  the  most  solemn  and  sacred  of  all,  by 
its  very  terms  indissoluble  and  eternal ;  but  yet 
the  states  impair  it  by  divorces  a  tneriso  ef  thoro, 
and  dissolve  it  by  divorces  a  vinnUo  matrimonii. 
If  it  impairs  the  obligation  of  a  contract  for  a 
living  insolvent  not  to  pay  all  his  debts,  whv 
is  the  case  altered  when  he  is  dead?  Can  a  dif- 
ferent rule  take  effect  with  regard  to  his  sub- 
stitute, his  executor  or  administrator?  This 
would  not  be  more  unreasonable  than  what  is 
pretended  to  be  done  in  the  case  of  the  living 
man,  whose  contract  you  make  to  be,  that 
'he  will,  at  all  events,  be  able  to  pav;  you 
*make  it  an  insurance  against  accident,  f*lo4 
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against  misfortune,  against  irresistible  foroa, 
wide- wasting  calamity,  inevitable  necessity; 
against  the  decrees  and  acts  of  God  himself. 
Let.  then,  the  rule  of  interpretation,  as  to  in- 
solvent laws,  be  the  common  sense  of  mankind, 
the  universal  agreement  of  those  who  have  been 
affected,  who  may  be  affected  by  them.  A 
whole  nation,  on  such  a  subject,  cannot  be  in 
the  wrong.  The  parties  contracted  with  the 
full  knowledge  of  these  laws,  and  the  practice 
of  the  states  upon  them.  Every  creditor  knows 
he  is  liable  to  be  paid  onlv  so  far  forth  as  the 
property  of  a  distressed  debtor,  on  a  legal,  and 
bona  fiae  surrender,  can  pay.  The  univcrsa] 
consent  of  the  nation  and  its  public  authorities 
is  strongly  shown  by  the  practice  of  Congress 
itself,  liilioae  privileges,  it  is  said,  the  states  are 
usurping.  According  to  the  argument  on  the 
other  side,  Congress,  in  the  only  bankrupt  law 
it  ever  passed,  impaired  the  obligations  of  con- 
tracts, since  it  made  the  discharge  of  the  debtor 
referable  to  past  as  well  as  future  contracts.  Is 
it,  indeed,  to  be  said,  that  Congress  has  power 
to  do  tliis.  and  that  the  prohibition  of  this 
power  to  the  states  is  an  implied  permission  of 
It  to  the  United  States?  Is  a  different  rule  of 
right  and  ethics  to  be  applied  to  these  different 
authorities?  Certainly  not.  Where,  indeed, 
mere  political  power  is  prohibited  to  the  states, 
Confess  may  exercise  that  power  exclusively. 
For  instance.  Congress  may  emit  bills  of  credit. 
But  the  matter  is  different  in  a  moral  prohibi- 
tion. Con^^ress  have  no  more  right  to  impair 
the  obligation  of  a  contract  than  the  states.  It 
is  a  preposterous  presumption,  that  Congress 
165*]  *meant,  by  its  bankrupt  law,  to  violate 
the  injunction  of  the  constitution,  when  they 
left  the  payment  of  debts,  according  to  the  un- 
deviating  course  of  the  civilized  world,  to  be 
discharj^  out  of  the  surrendered  estate,  rather 
than  by  the  imprisoned  person  of  the  debtor. 
Communis  error  facU  jua.  In  a  most  impor- 
tant matter  in  the  constitution  of  this  very 
court,  a  co-ordinate  branch  of  the  government, 
in  giving  a  construction  to  its  own  powers  and 
organization,  it  has  chosen  to  collect  an  inter- 
pretation of  the  constitution  from  acts  of  Con- 
gress, from  the  uninterrupted  and  unimpeached 
practice  under  them,  rather  than  from  the  bare 
literal  words.  The  constitution  of  the  United 
States  has  said,  "there  shall  be  one  Supreme 
Court,  and  such  inferior  courts  as  Congress 
may,  from  time  to  time,  ordain  and  establish. 
The  judges,  both  of  the  supreme  and  inferior 
courts,  shall  hold  their  offices  during  good  be- 
havior," &c.  Depending  solely  on  the  plain 
si^ification  of  the  words,  t)ne  can  hardly  con- 
ceive of  language  that  establishes,  with  more 
distinctness,  two  separate  judicial  departments. 
One  court,  existing  in  unity  and  supremacy ; 
other  courts  multifarious  and  inferior.  One 
original,  the  other  appellate:  and  yet,  both 
Congress  and  this  court  have  decided  Chat  it 
is,  at  the  same  time,  one  and  many;  inferior 
and  supreme,  original  and  appellate.  Nay, 
more :  that  with  a  commission,  which,  framed 
in  the  words  of  the  constitution,  has  only  refer- 
ence to  one  appointment,  that,  nevertheless, 
you  hold  both.  But  communis  error  facit  jus; 
and  all  these  apparent  inconsistencies  were 
reconciled  by  the  propriety  of  acquiescing  in  a 

1.— Stuart  V.  Laird,  1  Cranob,  299. 

Wheat  4 


construction  of  *the  constitution,  [*166 
which  had  been  fixed  by  a  practice  under  it. 
for  a  period  of  several  years.  ^ 

Mr.D.B.  Ogden,on  the  same  side,  argued,  that, 
supposing  the  law  of  New  York  in  question  to 
be  a  bankrupt  law,  there  is  nothing  contained 
in  the  constitution  of  the  United  States  to  pro- 
hibit the  legislature  of  that  state  from  passing 
such  a  law.  There  is  no  express  prohibition  to 
be  found  in  the  constitution;  and  if  any  prohi- 
bition exists,  it  must  be  sought  for  either  in  the 
clause  giving  Congress  power  ' '  to  establish  a 
uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcies  throughout 
the  United  States,"  or  in  the  clause  which  pro- 
hibitB  the  States  from  passing  "  any  ex  post  facto 
law,  or  law  impairing  the  obligation  of  con- 
tracts." 

1.  Does  the  first  clause,  which  has  been  men- 
tioned, prohibit  the  States  from  passing  bank- 
rupt laws?  The  constitution,  after  giving 
certain  powers  to  Congress,  in  some  cases  pro- 
hibits, by  express  woSs.  the  States  from  exer- 
cising those  powers,  and  in  other  cases  it  contains 
no  such  prohibition.  Why  should  the  conven- 
tion insert  express  prohibitions  as  to  some 
powers,  and  not  as  to  all,  if  it  was  intended 
that  all  should  be  prohibited?  The  mention  of 
one  in  the  prohibition  is  the  exclusion  of  all 
others,  not  mentioned,  from  it.  The  constitu- 
tion first  declares  what  powers  Congress  shall 
have;  and,  then,  what  powers  the  States  shall 
no  longer  have.  Among  the  powers  thus  taken 
from  the  States,  this  of  passing  bankrupt  laws 
*is  not  enumerated.  Is  it  not  a  fair  [♦IGT 
conclusion  from  this,  that  the  convention  did 
not  intend  to  take  this  power  from  the  States? 
Would  they  not  have  expressly  done  so,  as 
they  did  in  the  case  of  other  powers,  where 
such  was  their  intention?  And  let  it  be  re- 
membered, that  this  subject  of  bankruptcies 
was  brought  immediately  to  the  view  of  the 
convention  in  a  preceding  article,  in  which  the 
powers  of  Congress  are  enumerated.  The 
powers  ^ven  to  Congress  by  the  constitution, 
may  be  divided  into  three  classes:  First.  Those 
which  are  national  in  their  nature,  and  which 
are  vested  in  Congress,  as  the  sovereign  power 
of  the  nation  or  Union.  Second.  Those  powers 
which  are  given  to  Congress,  and  from  the  ex- 
ercise of  which  the  States  are  expressly  ex 
eluded.  Third.  Those  which  are  given  to 
Congress,  and  from  the  exercise  of  which  the 
States  are  not  excluded.  Under  the  first  class 
may  be  enumerated,  the  power  to  borrow 
money  on  the  credit  of  the  United  States;  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states;  to  provide  for  the 
puni^iment  of  cx)unterfeiting  the  securities 
and  current  coin  of  the  United  States;  to  con- 
stitute tribunals  inferior  to  the  Supreme  Court 
of  the  United  States;  to  define  and  punish  pi- 
racies and  felonies  committed  on  the  high  seas, 
and  offenses  against  the  law  of  nations;  to  de- 
clare war,  grant  letters  of  marque  and  reprisal, 
and  to  make  rules  concerning  captures  on  land 
and  water;  to  raise  and  support  armies;  to  pro- 
vide and  maintain  a  navy ;  to  provide  for  or- 
ganizing, arming,  and  disciplining  the  militia, 
&c.  Most  of  the  powers  which  have  been 
enumerated  could  manifestly  never  *be  [*168 
exercised  by  the  States,  because  they  apply  to 
the  Union,  for  which  the  legislature  of  no  one 
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BtHie  ever  could  legislate.  The  remainder  of 
them  regard  our  intercourse  with  foreign  na- 
tions, and,  therefore,  necessarily  concern  the 
whole  nation  collectively,  and  no  one  part  of  it 
in  particular.  There  was  no  necessity  for  the 
constitution  to  prohibit  the  States  from  ex- 
ercising these  powers,  because,  from  their  very 
nature,  they  would  only  be  exercised  by  the 
general  govesnment.  Second.  Those  powers 
which  are  given  to  Congress,  and  from  the  ex- 
ercise of  which  the  States  are  expressly  exclud- 
ed, are,  the  power  to  levy  and  collect  duties 
and  imposts;  to  coin  money  and  regulate  the 
value  thereof;  and  to  this  class  might,  perhaps, 
be  also  added  the  powers  to  raise  armies  and 
maintain  a  navv,  which  have  been  before  stat- 
ed in  the  first  class  of  powers,  but  from  the  ex- 
ercise of  which  the  states  are  in  terms  prohib- 
ited in  time  of  peace.  Under  the  third  class  of 
powers,  or  those  which  are  given  to  Congress, 
and  from  the  exercise  of  which  the  states  are 
not  precluded,  are  the  powers  to  levy  and  col- 
lect taxes  and  excises;  to  establish  a  uniform 
rule  of  naturalization,  and  uniform  laws  upon 
the  subject  of  bankruptcies  throughout  the 
United  States;  to  regulate  the  value  of  foreign 
coins,  and  fix  the  standard  of  weights  and 
measures;  to  establish  post-ofl3ces  and  post- 
roads;  to  promote  the  progress  of  science  and 
useful  arts,  by  securing,  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right  to 
their  writings  and  discoveries.  From  the  ex- 
ercise of  any  of  these  powers,  the  states  are 
169*]  neither  expressly,  nor  by  any  *f air  rule 
of  construction,  excluded.  To  levy  and  collect 
taxes  and  excises,  is  a  power  given  to  Congress. 
Is  it  taken  from  the  individual  states?  If  it 
were,  the  state  governments  must  have  expired 
at  the  moment  the  general  government  came 
into  existence.  Without  the  power  of  levying 
and  collecting  taxes,  no  government  can  exist. 
If  this  power  to  levy  and  collect  taxes  and  ex- 
cises, which  is  given  to  Congress,  be  not  an  ex- 
clusive power,  why  should  the  others  be  so? 
Every  argument  which  has  been  used,  applies 
with  equal  force  to  this  as  to  the  other  powers. 
The  power  is  expressly  given  to  Congress,  and 
if  it  be  true,  as  it  has  been  contended,  that 
every  power  given  to  Congress  is  necessarily 
exclusive,  this  must  be  so;  and  if  it  be  not  ex- 
clusive, there  is  nothing  in  the  argument  of  the 
counsel  for  the  plaintiff.  But  it  may  be  asked, 
do,  then,  the  government  of  the  United  States, 
and  of  the  individual  states,  both  possess  these 
powers?  And  have  they  a  concurrent  right  to 
exercise  them?  We  answer,  that  they  have  a 
concurrent  power  on  the  subjects;  they  may 
both  legislate  in  any  of  this  class  of  powers. 
Congress  and  the  individual  states  may  both 
tax  the  same  article  of  property,  and  both  taxes 
must  be  paid.  Congress  has  passed  laws  im- 
posing a  land  tax;  was  it  ever  supposed  that 
their  exercising  that  power  necessarily  took 
from  the  state  legislatures  their  right  of  exer- 
cising it?  Congress  has  power  to  establish  a 
uniform  rule  of  naturalization ;  is  this  an  ex- 
clusive power?  The  power  of  admitting  for- 
eigners to  the  rights  and  privileges  of  natural 
bom  citizens  was  a  right  which  had  been  ex- 
1  70*1  ercised  by  every  state  in  the  *Union, 
from  the  date  of  their  independence  down  to 
the  adoption  of  the  federal  constitution.  With 
a  large  portion  of  their  territory  uncultivated, 
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and  uninhabited,  except  by  savages,  the  power 
and  right  of  encoura^ng  the  emigration  of 
foreigners  had  become  a  sort  of  comtnon  law 
of  the  country;  h  originated  with  our  fathers, 
when  the^  first  settled  in  the  country,  and  had 
continued  ever  since;  it  formed  a  prominent 
feature  in  the  system  of  laws  in  every  state  in 
the  Union.  Suppose  Congress  had  never 
thought  proper  to  exercise  the  power  given  to 
it,  of  establishing  a  uniform  rule  of  naturaliza- 
tion; was  it  intended  by  the  convention  that  the 
states  should  no  longer  exercise  that  power, 
and  ■  that  the  omission  of  Congress  to  legislate 
on  the  subject  should  operate  as  a  bar  to  the 
admission  of  foreigners  to  the  ri^ts  and  priv- 
ileges of  citizens,  and  thus  put  an  end  to  emi- 
gration? The  first  act  of  Congress,  entitled, 
"  An  act  to  establish  an  uniform  rule  of  natu- 
ralization," was  passed  in  March,  1790,  and 
prescribed  the  mode  in  which  a  foreigner 
might  become  a  citizen  of  the  United  States; 
but  it  did  not  decla^re  that  the  mode  therein 
prescribed  should  be  uniform  throughout  the 
United  States,  and  that  no  state  should  there- 
after admit  foreigners  to  the  rights  of  citizen- 
ship. After  the  passage  of  this  law,  some  of 
the  states,  Virginia  andPennsylvania — ^thc  for- 
mer certainly,  and  it  is  believed  the  latter — con- 
tinued to  exercise  this  power  of  naturalization 
until  January,  1795,  when  Congress  passed  an 
act,  entitled,  **  An  act  to  establish  a  uniform 
rule  of  naturalization,  and  to  repeal  the  act 
heretofore  passed  on  that  subject;"  which  act, 
*for  the  purpose  "of  carrying  into  [*171 
complete  effect  the  power  given  by  the  consti- 
tution to  establish  a  uniform  rule  of  naturali- 
zation throughout  the  United  States,"  declares, 
that  any  alien  may  be  admitted  to  become  a  citi- 
zen of  the  United  States,  or  any  of  them,  upon 
the  conditions  contained  in  the  said  act.  "  and 
not  otherwise. "  After  Congress  had  thus  legis- 
lated upon  the  subject,  and  had  establi^ed, 
what  by  the  constitution  it  had  a  right  to  estab- 
lish, a  uniform  system  of  naturalization,  no 
state  could  legislate,  and  none  ever  attempted 
to  legislate  on  the  subject.  Wherever  a  power 
is  exercised  by  Congress,  and  there  is  nothing 
incompatible  in  its  exercise  by  the  states,  they 
may  both  exercise  it,  and  the  laws  passed  by 
both  are  binding  and  constitutional.  If  Con- 
gress has  a  power,  and  exercises  it  in  such  a 
way  that  the  exercise  of  the  same  power  by  tlie 
individual  states  would  be  incompatible  with 
its  exercise  by  Congress,  then  the  state  law 
mtist  give  way;  it  must  yield  to  the  law 
of  Congress;  not,  because  the  law  of  the 
state  is  unconstitutional,  and  therefore  void, 
but  because  the  power  of  Congress  is  su- 
preme, and  where  the  state  laws  interfere 
with  it  they  must  yield.  The  6th  article  of  the 
constitution  declares,  that  "this  constitution, 
and  the  laws  of  the  United  States,  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  su- 
preme law  of  the  land ;  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the 
constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding."  From  this  clause  the 
convention  evidently  *8uppo8ed  that  r*172 
the  laws  of  the  United  States,  and  of  the  indi- 
vidual states,  might,  in  some  cases,  conflict 
with  each  other  (which  they  never  could  do,  if 
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they  could  never  legislate  upon  the  same  sub- 
ject), and  meant  to  provide,  when  thev  did  con- 
flict, that  the  state  laws  should  yield,  and  the 
laws  of  the  United  Stales  be  supreme.  But 
until  Congress  does  legislate,  and  in  such  a 
way  as  to  preclude  the  states,  the  states  retain 
their  power  to  legislate,  on  the  class  of  cases 
we  are  now  considering.  Congress  has  power 
to  fix  the  value  of  foreign  coins.  If  it  had 
never  legislated  upon  that  subject,  were  the 
states  prohibited  from  fixing  the  value  of  for- 
eign coins?  Congress  has  power  to  fix  a  stand- 
ard of  weights  and  measures.  If  it  should 
never  exercise  that  power,  were  the  individual 
states  to  be  left  without  any  standard  of 
weights  and  measures?  But  it  is  said,  that  an 
act  of  legislation  is  an  act  of  the  sovereign  au- 
thority of  the  society,  and  that  it  would  be  a 
strange  act  of  sovereign  authority,  whose  pow- 
er can  be  put  an  end  to  whenever  Congress 
choose  to  legislate,  and  is  to  revive  again  when 
Congress  choose  no  longer  to  legislate.  This  is 
said  to  be  an  anomaly  in  political  science,  and 
absurd  upon  the  face  of  it.  But  we  ask, 
whether  our  whole  form  of  government  is  not 
new  and  unheard  of,  until  established  here?  Is 
not  our  constitution  an  anomaly?  Is  it,  there- 
fore, not  to  be  executed?  To  a  person  unac- 
quainted with  the  nature,  power,  and  exent  of 
our  political  institutions,  before  and  at  the 
time  the  constitution  of  the  United  States  was 
formed  ana  established,  many  parts  of  it  would 
be  wholly  unintelligible,  and  no  proper  con- 
1 73*]  struction  could  be  given  to  ♦it  without 
bearing  in  mind  the  political  condition  of  the 
people  who  ordained  and  established  it.  Citi- 
zens of  separate  and  independent  governments, 
they  adopted  this  constitution,  not  because 
they  had  no  government,  but  because  they  had 
several  governments:  to  secure  to  themselves 
thoee  blessings  of  peace  and  independence 
which  they  hSd  earned  by  their  common  suffer- 
ings, and  which  were  the  reward  of  their  com- 
mon blood  and  treasure.  Fearing  the  approaches 
of  those  petty  jealousies,  which  are  always  en- 
gendered in  petty  states,  and  which  might  soon 
array  against  each  other  those  arms  which  had 
been  so  lately  united  against  the  common  ene- 
my, they  established  this  constitution.  It  is 
without  example;  and  it  is  no  argument  against 
it  to  say  that  the  powers  vested  by  it  in  Con- 
gress, and  left  by  it  in  the  several  states,  are 
novelties.  If  the  construction  for  which  we 
contend  be  given  to  it,  there  is  perfect  harmony 
in  all  its  parts.  But  another  argument  has 
been  statea,  and  urged  with  some  earnestness 
against  us.  which  is  founded  upon  the  declara- 
tion in  the  constitution,  that  the  rule  of  natu- 
ralization and  the  laws  of  bankruptcy  are  to  be 
uniform  throughout  the  United  States.  The 
argument  is  this :  The  constitution  says  the  sys- 
tem of  bankruptcy  shall  be  uniform  throughout 
the  United  States.  If  the  several  States  have 
power  to  legislate  on  the  subject,  the  systems 
would  be  multiform;  it  is,  therefore,  evident, 
that  the  contention  intended  that  Congress 
should  alone  have  the  power  of  establishing 
the  system  of  bankruptcy,  and  that  the  States 
were  to  be  excluded  from  the  exercise  of  any 
such  power.  Now,  if  there  be  any  solidity  in 
174*]  this  argument,  *it  would  prove,  that 
whenever  the  convention  declares  that  any  laws 
passed  by  Congress  shall  be  uniform  through- 
Wheat.  4. 


out  the  United  States,  the  power  of  passing 
such  laws  is  necessarily  exclusive.  But  Con- 
gress has  the  power  of  levying  and  collecting 
duties,  imposts,  and  excises;  and  the  conven- 
tion declares,  that  '*  all  duties,  imposts,  and  ex- 
cises shall  be  uniform  throughout  the.  United 
States;"  and  yet  it  never  has  been  contended 
that  this  power  is  exclusive.  As  to  excises, 
many,  and,  it  is  believed,  most. of  the  states, 
have  always  exercised,  and  still  do  exercise, 
the  power  of  levying  and  collecting  excises. 
And  so  far  was  the  convention  from  considering 
the  power  given  to  Congress  to  levy  and  collect 
duties,  imposts,  and  excises,  as  an  exclusive 
power  because  they  were  to  he  uniform,  that  in 
the  next  article  of  the  constitution  the  states 
are,  in  express  words,  prohibited  from  levying 
and  collecting  imposts  and  duties.  Why  was 
this  prohibition  inserted,  if  the  states  were  al- 
ready prohibited  from  the  exercise  of  that 
power?  If  the  power  of  establishing  uniform 
laws  as  to  duties,  imposts,  and  excises,  vests  no 
exclusive  power  in  Congress,  in  relation  to 
those  subje4!ts,  why  should  the  power  of  estab- 
lishing uniform  laws  of  bankruptcy  and  natu- 
ralization exclude  the  states  from  the  exercise 
of  those  powers?  It  has  been  said,  that  every 
power  given  to  Congress  is  necessarily  exclu- 
sive and  unlimited,  unless  it  be  expressly  limited 
in  the  constitution ;  or  unless,  from  the  power 
itself,  it  is  necessarily  a  limited  power,  if  this 
be  true,  then  it  follows  that  if  the  constitution 
had  given  power  to  Congress  to  pass  a  law  es- 
tablishing a  rule  of  naturalization,  *and  f*  1 7  5 
a  system  of  bankruptcy,  the  power  would  have 
been  exclusive,  and  the  states  would  have  re- 
tained no  power  to  legislate  on  those  subjects. 
Why,  then,  was  it  thought  necessary  by  the 
convention,  to  declare  that  the  laws  upon  these 
subjects  should  be  uniform?  Not  because  the 
power  was  to  be  an  exclusive  one,  but  because, 
as  each  state  retained  the  power  of  legislation 
upon  these  subjects,  a  variety  of  laws  and  sys- 
tems might,  and  necessarily  would  be,  intro- 
duced, which  might,  and  probably  would,  have 
an  effect  upon  Uie  general  commerce  of  the 
country,  and  be  attended  with  consequences 
unfavorable  to  the  general  welfare  and  pros- 
perity; and,  therefore,  power  was  given  to 
Congress,  whenever  they  thought  proper,  to 
put  an  end  to  these  various  and  discordant  svh- 
terns,  by  establishing  one  imiform  system,  to 
pervade  the  whole  United  States.  So  far, 
therefore,  from  the  insertion  of  the  word  uni- 
farm,  in  this  clause  of  the  constitution,  afford- 
ing any  argument  in  favor  of  the  exclusive 
power  of  Congress  to  make  laws  upon  the  sub- 
ject of  bankruptcies  and  naturalization,  it  was 
the  existence  and  probable  exercise  of  the  power 
of  the  states  to  legislate  upon  those  subjects, 
which  induced  the  convention  to  give  power  to 
Congress  to  establish  a  uniform  system  through- 
out the  United  States.  A  system  of  bankruptcy 
is  the  creature  of  commerce;  its  end  ana  its 
object  are  at  once  to  give  and  support  commer- 
cial credit.  Some  of  the  Unitea  States  are, 
from  their  situation,  habits  and  pursuits,  com- 
mercial ;  others  are  agricultural.  To  the  one, 
a  system  of  bankruptcy  may  be  very  conven- 
ient, if  not  essential ;  to  the  other,  such  a  svs- 
tem  may  not  only  *be  unnecessary,  but  [*1 1 6 
ruinous.  Hence  the  difficulty  which  was  fore- 
seen, and  is  now  felt,  of  establishing  any  uni- 
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fonn  system,  to  pervade  the  Union,  and  hence 
would  have  been  the  manifest  impropriety  of 
takmg  from  the  states  all  power  of  legislating 
upon  the  subject,  and  vesting  that  power  ex- 
cluKively  in  Congress.  It  is  said,  that  as  Con- 
grcHS  has  the  power  to  legislate  upon  this 
subject  of  bankruptcies,  and  omits  to  exercise 
it,  It  is  an  expression  of  the  opinion  of  Con- 
gress that  no  such  system  ought  to  exist.  The 
omission  of  Congress  to  legislate  amounts  to  a 
declaration  that  they  do  not  think  a  uniform 
system  is  necessary;  and  they  therefore  leave 
the  states  to  legislate  upon  the  subject,  when- 
ever they  may  think  it  proper  and  expedient  to 
do  so.  That  Congress  considers  the  states  as 
]x>sse8sing  this  power  is  evident  from  the  Blst 
section  of  the  bankrupt  law  of  1800. 

2.  The  second  question  is,  whether  this  law 
of  New  York  is  repugnant  to  that  clause  of  the 
constitution  which  prohibits  the  states  "  from 
passing  any  ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts."  We  have  already 
endeavored  to  show  that  the  individual  states 
have  the  power  of  passing  bankrupt  laws. 
What  is  a  bankrupt  law?  It  is  a  statute  which, 
upon  a  surrender  of  the  property  of  the  bank- 
rupt, discharges  both  his  person  and  his  future 
acquired  property  from  the  payment  of  his 
debts.  Tliis  discharge  from  all  future  liability 
is  one  of  the  principal  objects  in  all  bankrupt 
laws,  which,  for  the  benefit  of  the  creditors, 
provide  by  heavy  penalties,  for  a  fair  and  full 
surrender  of  the  debtor's  property;  and  for  the 
177*]  *beneflt  of  the  unfortunate  debtor  and 
his  family,  leaves  him  to  the  full  enjoyment  of 
whatever  his  talents  and  industry  may  enable 
him  to  earn  for  the  future  advancement  of  him- 
self and  family.  If,  then,  the  constitution 
recognizes  the  right  and  power  of  the  states  to 
pass  oankrupt  laws,  it  seems  to  follow  that  the 
clause  of  the  constitution  which  prohibits  the 
states  from  passing  laws  impairing  the  obliga- 
tion of  contracts,  does  not  mclude  a  prohibi- 
tion to  pass  bankrupt  laws.  Whether  this 
law  of  the  state  of  New  York  is  to  be  con- 
sidered as  an  insolvent  law  or  a  bankrupt 
law,  it  is  unnecessary'  for  us  to  inquire;  be- 
cause, though  f^eat  pains  have  been  taken  to 
prove  that  it  is  a  bankrupt  law,  we  do  not 
think  it  necessary  to  show  that  it  is  not.  If  it 
be  a  bankrupt  law,  the  state  had  a  right  to 
pass  it.  If  it  be  an  insolvent  law,  it  is  equal- 
ly within  the  scope  of  our  reasoning;  because, 
if  an  insolvent  law,  which  discharges  the  per- 
son and  future  property  of  the  insolvent,  be  a 
law  impairing  the  obligation  of  a  contract, 
within  the  meaning  of  the  constitution,  so  is 
a  bankrupt  law,  which  does  the  same  thing. 
But  we  have  shown  that  the  states  have  the 
power  of  passing  bankrupt  laws.  They  have, 
therefore,  the  power  to  declare  that  an  un- 
fortunate debtor,  upon  the  compliance  with 
certain  conditions,  shall  be  discharged  from 
all  liability  to  the  payment  of  his  debts;  un- 
less, indeed,  it  can  be  supposed  that  the  con- 
vention intended  to  leave  to  the  states  the 
power  of  passing  a  bankrupt  law,  and  yet,  in- 
tended to  deprive  them  of  the  power  of  in- 
corporating into  that  law  a  provision,  without 
which  no  system  of  bankruptcy  could  exist. 
178*1  Is  a  bankrupt  *law  a  law  impairing 
the  obligation  of  contracts,  within  the  mean- 
ing of  the  constitution?   We  insist  that  a  bank- 
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rupt  law,  so  far  from  being  considered  as  a  law 
impairing  the  obligation  of  contracts,  ought  to 
be  regarded  as  a  mode  of  enforcing  the  per- 
formance of  contracts.  The  first  object  of  a 
bankn^pt  system  is  to  enforce  and  secure  the 
rights  of  creditors,  to  save  them  from  the  con- 
sequences of  fraudulent  and  secret  convey- 
ances of  the  debtors;  and  to  give  them  the 
benefit  of  all  the  debtor's  property,  and  thup 
compelling  the  debtor,  as  far  as  he  is  able,  to 
pay  his  debts  and  perform  his  contracts.  It 
acknowledges  the  existence  of  the  contract ;  and 
the  binding  force  of  the  contract  is  the  very 
ground  upon  which  it  proceeds.  Insolvent  laws, 
and  insolvent  laws  discharging  as  well  the  per- 
son as  the  future  acquisitiohs  of  a  debtor,  from 
the  payment  of  his  debts,  had  been  passed  by 
many  of  the  states,  both  before  and  after  the 
revolution,  and  many  of  them  were  in  force 
when  the  constitution  was  adopted.  The  nature 
and  existence  of  these  laws  was  well  known  to 
the  convention,  in  which  were  some  of  the 
greatest  lawyers  in  the  country.  If  they  had 
intended  to  deprive  the  states  of  tliis  power,  so 
long  exercised,  and  so  well  understood,  would 
they  not  have  expressed  that  intention  in  direct 
terms,  instead  of  leaving  it  to  be  inferred  from 
words  of  doubtful  import?  or  can  it  be  contend- 
ed that  the  convention  intended  that  the  states, 
by  construction,  should  l>e  deprived  of  their 
power,  and  were  afraid  to  deprive  them  of  it  by 
express  words,  for  fear  that  if  such  deprivation 
was  understood  by  the  states,  they  would  not 
consent  to  it  ?  *No  such  motive  can  or  [*1 70 
ought  to  be  attributed  to  the  convention; 
and  if  not,  then  it  is  inconceivable  that  they 
should  not  have  expressly  included  insolvent 
laws  in  the  prohibition,  if  they  had  intended 
they  should  be  included  in  it.  It  has  already 
been  shown  that  Congress  has  acted  upon  the 
supposition  that  the  states  were  not  deprived 
of  the  power  in  question.  What,  then,  it  will 
be  asked,  did  the  convention  mean  by  prohibit- 
ing the  states  from  passinga  law  impairing  the 
obligation  of  contracts?  We  answer  that  they 
meant  to  include  in  their  prohibition  idl  those 
unusual,  and  perhaps  unwise  laws,  which  the 
exigencies  of  the  times  had  originated;  which 
the  distress  and  difficulties  of  the  revolution 
seemed  to  have  rendered  necessary,  protecting 
individuals  from  the  payment  of  their  just 
debts,  either  by  allowing  them  to  make  a  de- 
duction from  the  amount  of  interest  due*on 
them,  by  protracting  the  payment,  or  by  per- 
mitting them  to  wiUihold  their  property  from 
their  creditors.  They  meant  to  put  a  check 
upon  the  sovereign  authority  of  the  states  them- 
selves, by  preventing  them  from  breaking  their 
own  contracts,  from  revoking  their  own  grants, 
and  violating  the  chartered  rights  of  corpora- 
tions. In'short,  tliey  meant  to  suppress  all  those 
interferences  with  private  rights  which  are 
not  within  the  proper  province  of  legislation, 
the  evils  of  which  had  been  felt  in  an  uncom- 
mon degree  in  this  country.  But  they  did  not 
mean  to  repeal  all  those  laws,  or  to  prevent  the 
enactment  of  other  similar  laws,  which  have 
existed  in  every  civilized  age  and  country,  for 
the  protection  of  unfortunate  debtors,  and  the 
punishment  of  ♦frauds  upon  creditors;  [*180 
which  do  not  impair  the  obligation  of  contracts, 
but  enforce  it  in  the  only  mode  the  nature  of 
things  will  permit;  and  which  Congress  itself 
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hiis  the  power,  though  not  the  ezcluaive  power, 
of  pasBing. 

Mr.  Hopkinaon,  for  the  plaintiff,  in  reply,  in- 
sisted that  the  construction  of  the  constitution 
contended  for  by  the  defendant's  counsel  was  fal- 
lacious; and  even  if  sound  would  be  insufficient 
for  their  purpose.  That  the  power  of  passing 
uniform  laws  on  the  subject  of  bankruptcies 
was,  from  its  very  nature,  a  national  power; 
and  must,  therefore,  even  according  to  the  op- 
posite argument,  be  exclusively  vested  in  the 
national  government.  That  the  power  of  pass- 
ing naturalization  laws  is  exclusively  vested  in 
Congress  has  already  been  determined  bv  the 
court.  *  Yet  both  this  and  the  power  of  legis- 
lating on  the  subject  of  bankruptcies,  are  con- 
tain^ in  the  same  clause,  and  expressed  in 
similar  terms;  and  it  is  argued,  on  the  other 
side,  that  the  interpretation  must  be  the  same 
as  to  both.  It  is  also  said,  that  the  power  of 
Congress  to  pass  uniform  laws  on  the  subject  of 
bankruptcies  is  consistent  with  the  states  pass- 
ing laws  to  operate  until  Congress  act  upon  the 
same  subject.  But  we  ^ve  a  different  interpre- 
tation to  the  word  uniform,  When  the  constitu- 
tion declares  that  ''Congress  shall  have  power  to 
pass  uniform  laws,"  it  implies  that  none  but  uni- 
form laws  shall  exist;  that  Congress  alone  shall 
establish  a  bankrupt  system,  and  that  this  system 
181*]  shall  be  uniform.  *One  of  the  principal 
motives  for  adopting  the  constitution  was  to 
raise  the  credit  of  the  country,  by  establishing 
a  national  government  with  adequate  powers  to 
redress  the  grievances  of  foreigners,  instead  of 
compelling  them  to  rel^  upon  the  capricious 
and  contradictory  legislation  of  the  several 
states.  The  laws  on  the  subject  of  bankrupt- 
cies, from  their  very  nature,  ought  to  be  the 
same  throughout  the  Union.  A  merchant  has 
seldom  all  his  creditors  confined  to  one  place 
or  state;  and  a  discharge,  local  in  its  nature, 
gives  rise  to  various  intricate  questions  of  the 
Xex  loci  contractus,  the  difficulties  of  which  are 
all  avoided  by  uniformity  in  the  laws.  It  is 
Impossible  to  maintain  that  this  law  of  New 
York,  or  any  other  state  bankrupt  law,  can  be 
limited  in  its  operation  to  the  state  where  it  is 
passed.  If  it  be  constitutional,  it  must  operate 
extraterritorially,  so  far  as  it  may,  consistently 
with  the  principles  of  universal  law.  Nor  is 
the  power  of  Congress  confined  to  the  enacting 
of  a  bankrupt  law  between  the  states.  Tliis 
power,  like  all  the  other  powers  of  the  national 
government,  operates  directly  and  universally 
upon  all  the  citizens  of  the  Union.  The  61st 
section  of  the  bankrupt  law  of  1800,  ch.  173, 
gives  nothing  to  the  states  which  tliey  did 
not  before  possess.  If  it  intended  to  recog 
nize  in  them  an  authority  not  reserved  by 
the  constitution,  it  was  ineffectual  for  such  a 
purpose.  Congress  could  not  give  them  what 
the  constitution  had  not  given  them;  nor  does 
the  silence  of  Congress  on  the  subject,  since 
the  act  of  1800  was  repealed,  manifest  the  opin- 
ion of  that  body  that  there  should  be  various 
laws  on  the  subject  throughout  the  Union;  it 
182*]  *only  shows  that  Congress  has  deemed 
it  expedient  that  there  should  be  no  law  on  the 
subject.  If  such  have  hitherto  been  the  views 
of  Congress,  although  we  may  suppose  them  to 
be  mistaken  views,  in  what  other  mode  could 

1.— Chirac  v.  Chirac,  2  Wheat.  250. 
Wheat.  4.  U.  S.,  Book  4. 


they  be  made  known-  but  by  silence — by  omit- 
ting to  do  what,  perhaps,  wiser  views  might 
induce  Congress  to  do?  The  only  other  mode 
in  which  Congress  could  secure  the  country 
against  the  evils  of  numerous  and  inconsi-steiit 
bankrupt  laws,  would  be  by  establishing  a  uni- 
form bankrupt  law,  against  its  own  opinions 
and  judgment.  If  the  states  have  the  power 
contended  for,  when  Congress  does  not  exercise 
the  authority  vested  in  it,  then  Congress  must 
keep  up  a  continual  claim,  by  maintaining  at 
all  times  a  bankrupt  system  which  it  thinks  in- 
expedient, for  the  purpose  of  preventing  the 
evils  and  confusion  that  spring  from  vari- 
ous laws  on  such  a  subject.  But  we  believe  that 
the  convention  expected  that  Congress  would 
exercise  the  power,  and  in  that  way  a  bankrupt 
system  would  be  produced.  But  still  this  is  left 
to  the  discretion  of  Congress,  and  to  that  bodv 
must  such  considerations  be  addressed,  since  it 
is  evident  that  the  individual  states  cannot  pro-  < 
duce  a  uniform  system  by  their  separate  laws. 
That  the  law  of  New  York  in  question  is  a 
bankrupt  law,  or  a  law  on  the  subject  of  bank- 
ruptcies, there  can  be  no  doubt.  It  has  the 
distinguishing  feature  of  a  bankrupt  law.  It 
discharges  the  party  from  the  obligation*  of  the 
debt  entirely ;  whilst  an  insolvent  law  discharges 
only  his  person  from  imprisonment.  Such  is  the 
distinction  in  England  between  the  permanent 
bankrupt  system,  and  *the  insolvent  [*183 
laws  which  are  occasionally  passed  (commonly 
called  the  Lord's  acts),  for  the  relief  of  debtors, 
as  to  the  imprisonment  of  their  persons,  upon 
their  making  an  assignment  of  all  their  prop- 
erty for  the  benefit  oi  their  creditors.  The  same 
distinction  prevails  on  the  continent  of  Europe, 
between  the  bankrupt  system,  which  discharges 
both  the  person  and  future  property,  and  the 
cesgio  bofwrum,  which  discharges  the  person 
only,  leaving  the  future  acquisitions  of  property 
liable  for  the  debt.  If  this  law  of  New  York 
were  an  insolvent  law,  it  might  co-exist  with  a 
uniform  bankrupt  code;  but  the  provisions  of 
this  law  are  such  that  it  cannot  co-exist  with  a 
uniform  system  of  bankruptcy.  It  therefore 
follows  that  it  is  a  bankrupt  law  in  the  sense 
of  the  constitution.  If  the  power  of  making 
laws  on  the  subject  of  bankruptcies  be  exclu- 
sive, its  nature,  as  such,  was  irrevocably  fixed 
at  the  establishment  of  the  new  constitution. 
On  the  other  hand,  if  it  be  a  concurrent  power, 
it  has  always  been,  and  must  always  be,  con- 
current. There  is  nothing  contingent  in  it;  nor 
can  it  shift  and  alternate.  But  whether  this  be 
a  bankrupt  or  an  insolvent  law,  and  whether 
the  power  of  passing  bankrupt  laws  be  exclu- 
sive or  concurrent,  we  insist  that  this  law  is 
repugnant  to  the  constitution,  as  being  a  law 
impairing  the  obligation  of  contracts.  It  has 
been  urged  that  parties  contracting  in  a  state 
where  a  bankrupt  law  is  in  force,  make  their 
contract  with  a  view  to  that  law,  so  that  the 
law  makes  a  part  of  the  contract.  But  this  is 
assuming  the  law  to  be  constitutional ;  for  if  it 
be  unconstitutional,  it  is  a  void  law,  as  being 
repugnant  *to  the  supreme  law;  and  [*184 
parties  cannot  be  presumed  to  contract  with  a 
view  to  acts  of  the  local  legislature,  which, 
though  clothed  with  the  forms  of  law.  are  nul- 
lities' so  far  as  they  attempt  to  impair  the  obli- 
gation of  contracts.  The  idea  of  a  contract 
made  with  reference  to  a  law  which  impairs 
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the  obligation  of  contracts,  is  absurd  and  in- 
comprehensil)le.  The  constitution  was  intend- 
ed to  secure  the  inviolability  of  contracts  ac- 
cording to  the  immutable  principles  of  justice. 
To  restrict  the  operation  of  the  clause  of  the 
constitution  which  prohibits  the  states  from 
malsing  any  law  impairing  the  obligation  of 
contracts,  to  laws  affecting  contracts  existing  at 
the  time  the  law  is  passed,  would  be  to  confine 
the  operation  of  this  salutary  prohibition  with- 
in very  narrow  limits.  Is  it  credible  that  the 
convention  meant  to  prohibit  the  states  from 
making  laws  impairing  the  obligation  of  past 
contracts,  and  to  leave  them  free  to  impair  the 
obligation  of  future  contracts?  The  prohibi- 
tion against  thus  impairing  existing  rights  of 
property  would  have  been  almost  superiQuous, 
since  the  principles  of  universal  Jurisprudence 
had  already  prohibited  such  retrospective  legis- 
lation upon  vested  rights.*  But  the  terms  of 
tlie  proliibition  are  f^apted  to  Include  both 
prospective  and  retrosp^tive  laws  impairing 
the  obligation  of  contracts. 

Suppose  a  state  should  enact  a  law  providing 
that  any  debt,  which  might  thereafter  be  con- 
tracted, should  be  discharged,  upon  payment  by 
the  debtor  of  half  the  amount.  This  law  would 
1 85*]  be  *manifestly  repugnant  to  the  consti- 
tution;  nor  could  it  be  said  that  the  creditor 
would  be  bound  by  this  law,  because  it  was  in 
existence  at  the  time  when  the  contract  was 
made;  since  the  obligation  of  the  contract  is 
guaranteed  by  the  constitution,  which  is  the 
supreme  law.  Such  a  state  law  would  not  have 
the  binding  force  of  the  lex  loei  eontracttts,  as 
between  citizens  of  different  states ;  because,  be- 
ing repugnant  to  the  constitution  of  the  United 
States,  it  is,  in  effect,  no  law.  Nor  would  it  be 
obligatory  between  citizens  of  the  same  state, 
as  a  domestic  regulation ;  because  all  the  citizens 
of  the  United  States  are  entitled  to  the  benefit 
of  this  clause  of  the  constitution,  which  was  not 
meant  merely  to  protect  the  citizens  of  one  state 
from  the  injustice  of  the  government  of  another, 
but  to  guarantee  to  the  whole  people  of  the 
Union  tiie  inviolability  of  contracts  by  the  state 
legislatures.  It  was  not  intended  to  have  an  in- 
ternal or  federal  operation  merely,  but  to  act, 
like  all  the  other  sanctions  of  the  constitution, 
directly  upon  the  whole  body  of  the  nation. 
The  operation  of  this  law,  and  of  all  laws  which 
discharge  the  debt  as  well  as  the  person  of  the 
debtor,  is  to  compel  the  creditor  to  release  his 
debt  upon  receiving  a  dividend  which  may  be 
less  than  his  demand,  or  even  without  any  divi- 
dend, if  the  bankrupt's  estate  will  not  yield 
one.  The  obligation  of  the  contract  is  as  much 
impaired  as  if  the  law  had  provided  in  terms 
that  the  debtor  should  be  discharged  from  the 
debt  by  paying  half,  or  any  other  proportion, 
of  the  sum  due;  or  that  he  should  be  discharged 
without  paying  any  part  of  the  debt.  The  law, 
186*]  in  this  *ca8e,  not  only  impairs,  but  it 
annuls,  the  obligation  of  the  contract — vi  legu 
abolitum  est.  But  will  it  be  pretended  that  the 
states  have  a  right  to  pass  laws  for  the  alx)lition 
of  debts,  even  if  such  laws  have  only  a  prospect- 
ive operation?  Or  can  it  be  supposed  that  they 
have  authority  to  pass  installment  or  suspension 
laws  (which  are  contended,  by  the  defendant's 
counsel,  to  be  the  evil  meant  to  be  guarded 
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a^inst  by  the  constitutional  prohibition),  pro- 
vided such  laws  are  only  applied  to  contracts 
made  subsequent  to  the  passage  of  the  laws? 
During  the  pressure  of  the  late  war,  the  legis- 
lature of  the  state  of  North  Carolina  passed  an 
act  providing  that  any  court  rendering  judg- 
ment against^a  debtor  for  debt  or  damages,  be- 
tween the  81st  of  December,  1812,  and  the  Ist 
of  February,  1814,  should  stay  the  execution 
until  the  first  term  of  the  court  after  the  last- 
mentioned  day,  upon  the  defendant's  giving 
two  freeholders  as  sureties  for  the  debt.  The 
Supreme  Court  of  North  Carolina  determined 
the  act  to  be  unconstitutional,  upon  the  ground 
of  its  impairing  the  obligation  of  contracts. 
Though  it  is  not  of  binding  authority  as  a  pre- 
cedent, the  principles  of  this  decision  are  strong- 
ly applicable  to  the  present  case."  But  we  in- 
sist, in  the  case  now  before  the  court,  that  even 
*admitting  the  act  now  in  question  to  be  [*  187 
constitutional  as  to  all  contracts  made  after  it 
was  passed,  it  is  clearly  repugnant  to  the  con- 
stitution as  to  all  contracts  previously  made,  as 
it  is  a  law  impairing  the  obligation  of  those  con- 
tracts. It  is,  however,  said  that  this  law  does 
not  impair  the  obligation  of  the  contracts,  but 
merely  deprives  the  creditor  of  the  usual  means 
of  enforcing  it ;  since  it  may  be  revived  by  a 
new  promise,  for  which  the  moral  obligation, 
which  is  still  left,  is  a  sufficient  consideration. 
But  it  cannot  be  conceived  that  the  constitution 
meant  to  prohibit  the  passage  of  laws  impairing 
the  moral  obligation  of  contracts,  since  this  ob- 
ligation can  on\y  be  enforced  in  foroeon$eientia, 
and  it  depends  solely  upon  the  volition  of  the 
party,  whether  he  will  make  that  new  promise 
which  is  necessary  to  revive  the  debt.  The  le- 
gal obligation  bein^  gone  forever,  unless  the 
party  chooses  to  revive  it,  it  is  not  only  impair- 
ed, but  absolutely  extinguished  and  destroyed. 
It  does  not  require,  as  in  the  case  of  a  debt  iMir- 
red  by  the  statute  of  limitations,  a  mere  slight 
acknowledgement  that  the  debt  has  not  been 
paid  or  satisfied;  but  an  express  promise  is  in- 
dispensably necessary  to  revive  a  debt  barred 
by  a  bankrupt  certificate,  which  does  not  pro- 
ceed on  the  presumption  of  payment;  but.  on 
the  contrary,  supposes  the  debt  not  to  have  been 
satisfied,  and  absolves  the  debtor  expre^y  from 
the  performance  of  his  contract.  The  present 
inability  of  the  debtor  to  perform  his  contract, 
arising  from  poverty,  is  indeed  the  motive  or 
ground  of  the  legislative  interference  to  dis- 
pense with  its  pern)rmance;  but  this  ground  is 
taken  away  when  that  inability  *cea8es;  r*188 
and  it  can  only  justify  the  discharge  of  nis  per- 
son from  arrest  and  imprisonment,  but  cannot 
authorize  the  discharge  of  his  future  acquisi- 
tions of  property.  Such  a  discharge  impairs  all 
that  remains  of  the  obligation  of  Uie  contract. 
If  the  right  of  coercing  the  debtor  by  imprison- 
ment is  taken  away;  if  his  property,  assigned 
for  the  benefit  of  his  creditors,  is  not  sufficient 
to  pay  all  his  debts;  and  if  the  property  which 
he  may  afterwards  acquire,  of  whatever  nature. 

2.— Crittenden  v.  Jones,  6  flairs  Am.  Law  Joum. 
620.  In  this  case  the  court  savs,  ''whatever  Inw 
relieves  one  partv  from  any  article  of  a  stipulation, 
voluntarily  and  lenlly  entered  into  by  him  wiib 
another,  without  toe  airoct  assent  of  the  latter.  Im- 
pairs lt8  obllgittion ;  beoaus.*  the  rights  of  the  cnn]- 
itor  are  thereby  destroyed,  and  these  are  ever  cor. 
respondent  to,  and  co-extenslve  with,  the  duty  of 
the  debtor." 
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or  by  whatever  title,  is  not  liable  for  bis  debts; 
surely  the  obligation  of  the  contract  is  impaired. 
If  its  terms  andconditions  are  not  changed,  they 
remain  unperformed ;  which  is  the  same  thing 
to  the  creditor.  If  the  time  of  performance  is 
not  enlarged,  the  obligation  of  performance  is 
entirely  olspensed  with;  which  is  a  still  greater 
infringement  of  bis  rights.  It  is  said  that  im- 
prisonment for  debt  is  not  a  common  law  rem- 
edy for  the  non-performance  of  contracts,  and 
makes  no  part  of  their  obligation.  Be  it  so;  but 
the  responsibility  of  the  debtor  as  to  his  projHjr- 
ty,  is  coeval  with  the  common  law,  and  exists 
also  in  every  other  system  of  jurisprudence.  It 
is  the  fund  to  which  the  creditor  has  a  natural 
right  to  resort  for  payment.  The  liability  of  the 
person  of  the  debtor  to  arrest  and  imprisonment 
may  be  modified,  changed,  or  entirely  taken 
away,  according  to  the  discretion  of  the  local 
le^slature.  It  has  been  in  all  ages  and  coun- 
tries subjected  to  the  sovereign  discretion  of  the 
legislative  will ;  and  has  been  permitted,  in  va- 
rious degrees,  from  the  extreme  severity  of  the 
Roman  jurisprudence,  which  ^ve  the  creditor 
an  absolute  power  over  the  liberty,  and  even 
189*1  life.  *of  his  debtor,  to  the  mild  system 
which  prevails  on  the  continent  of  Europe, 
which  confines  imprisonment  for  debt  to  com- 
mercial contracts  and  cases  of  fraud  or  breach 
of  trust.  It  has  also  been  urged,  that  the  same 
reasoning  which  tends  to  estaolish  the  position, 
that  the  obligation  of  contracts  is  impaired  by 
bankrupt  laws,  would  extend  to  statutes  of  lim- 
itation, which  make  an  essential  part  of  the  ju- 
risprudence of  every  state.  We  answer,  that 
there  is  a  material  aistinction  between  statutes 
of  limitation  and  bankrupt  laws.  A  law  of  lim- 
itations, or  prescription,  does  not  strike  at  the 
validity  of  the  contract.  It  is  of  the  remedy, 
and  not  of  the  essence  or  obligation  of  the  con- 
tract. It  is  a  mere  rule  of  evidence;  and  is 
founded  on  the  presumption,  arising  from  the 
lapse  of  time,  that  the  debt  has  been  paid  or  sat- 
isfied. This  legal  presumption  may  be  nega- 
tived by  positive  evidence.  It  is  not  a  pre&utnptio 
juris  et  dejure,  which  is  conclusive,  and  cannot 
be  contradicted ;  for  it  may  be  repelled  by  any, 
the  slightest  evidence,  amounting  to  an  admis- 
sion that  the  debt  has  not  been  paid,  even 
though  that  admission  be  qualified  by  the  dec- 
laration of  the  party  that  he  means  to  insist  upon 
the  statute.  The  statute  may  also  be  prevented 
from  running,  and  the  demand  perpetuated  by 
the  act  of  the  creditor  himself.  It  is  a  rule  of 
evidence,  or  legal  presumption,  which  is  incor- 
porated into  every  system  of  jurisprudence  in- 
dependent of  positive  institution.  It  was  a  part 
of  the  civil  law,  and  is  still  a  part  of  the  com- 
mon law.  It  is  adopted  by  courts  of  equity,  by 
analogy,  from  the  statute  of  limitations.  The 
1 00*J  particular  length  of  *time  which  shall 
bar  the  right  of  action,  is  indeed  preseribed  in 
some  cases  by  the  legislature ;  and  if  the  period 
of  limitation  were  to  be  arbitrarily  altered  by 
the  legislature,  so  as  to  take  away  vested  rights 
under  contracts  existing  at  the  time  the  law  was 
passed,  the  law  would  be  so  far  unconntitution- 
al;  not  that  the  constitutional  prohibition  is  in 
general  confined  to  existing  contracts;  but  be- 
cause, in  this  particular  case,  a  new  rule  of  evi- 
dence or  legal  presumption  could  not  justly  be 
applied  to  deprive  the  parties  of  rights  already 
acquired  under  the  old  rule.     The  same  princi- 
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pie  applies  to  laws  for  altering  the  rate  of  inter- 
est. They  cannot  have  a  retrospective  operation. 
But,  generally  speaking,  "the  constitution 
could  not  have  an  eye  to  such  details,  so  long 
as  contracts  were  submitted  without  legislative 
interference  to  the  ordinary  and  regular  course 
of  justice,  and  the  existing  remedies  were  pre- 
served in  substance,  and  with  integrity."'  But  ' 
this  bankrupt  law  is  not  a  mere  matter  of  detail, 
and  a  part  of  the  lex  fori;  it  is  a  legislative  in- 
terference with  the  ordinary  and  regular  course 
of  justice;  and  the  existing  remedies,  so  far 
from  being  preserved  in  substance,  and  with 
integrity,  are  entirely  abolished.  It  is  incredi- 
ble that  the  convention  intended  to  provide 
against  such  evils  as  suspension  or  installment 
laws,  and  to  leave  untouched  the  much  great- 
er evils  of  local  bankrupt  laws  of  tbis  char- 
acter. In  truth,  t  ke  f ramers  of  the  constitution 
did  not  mean  to  limit  their  prohibition  to  any 
particular  description  of  legislative  acts.  They 
*meant  to  incorporate  into  theconstitu-  [*19i 
tion  a  provident  principle  which  should  apply 
to  every  possible  case  that  might  arise.  The 
inviolability  of  contracts  from  state  legislation 
is  guaranteed  by  the  Union  to  all  its  citizens. 
But.  it  is  said,  that  this  prohibition  is  of  a  mor- 
al, as  .well  as  legal  nature;  and  is  equally  bind- 
ing upon  Confess  as  upon  the  state  legisla- 
tures, though  Congress  is  not  expressly  men- 
tioned in  the  prohibition;  that,  consequently,  if 
a  bankrupt  law  be  a  law  impairing  the  obliga- 
tion of  contracts.  Confess  ought  no  more  to  as- 
sume the  right  of  passing  such  a  law  than  the 
states.  The  answer  to  this  objection  is,  that 
Con^^ress  is  expressly  vested  with  the  power  of 
passing  bankrupt  laws,  and  is  not  prohibhed 
from  passing  laws  impairing  the  obligation  of 
contracts,  and  may,  consequently,  pass  a  bank- 
rupt law  which  does  impair  it;  whilst  the  states 
have  not  reserved  the  power  of  passing  bank- 
rupt laws,  and  are  expressly  prohibit^  from 
passing  laws  impairing  the  obligation  of  con- 
tracts.* 

Mabbhall,  Ch.  J.,  delivered  the  opinion  of 
the  qpurt:  This  case  is  adjourned  from  the 
court  of  the  United  States,  for  the  first  circuit 
and  the  district  of  Massachusetts,  on  several 
points  on  which  the  judces  of  that  court  were 
divided,  which  are  stated  *in  the  record  [*192 
for  the  opinion  of  this  court.    The  first  is, 

Whether,  since  the  adoption  of  the  constitu- 
tion of  the  United  States,  any  state  has  author- 
ity to  pass  a  bankrupt  law,  or  whether  the 
power  is  exclusively  vested  in  the  Congress  of  * 
the  United  States. 

This  question  depends  on  the  following 
clause,  in  the  8th  section  of  the  1st  article  of 
the  constitution  of  the  United  States: 

"The  Congress  shall  have  power,"  &c.,  to 
esUiblish  a  uniform  rule  of  naturalization,  and 
"  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States. " 


l.—Per  Mr.  Justice  (now  Chancellor)  Kent,  in 
Holmes  v.  Lansing,  3  Johns.  Ca».  73. 

2.— This  case  was  elaborately  arvued  in  the  Cir- 
cuit I'ourt,  by  Mr.  Saltonstall  for  the  plalntiiT,  upon 
tfao  same  flrrounds  aod  principles  as  were  maintained 
in  this  court.  Tho  reporter  has  been  favored  with 
the  peruftal  of  a  note  of  hl8  instructive  and  able  ar- 
irument,  which,  as  the  cage  was  not  decided  in  the 
court  below,  does  not  appear  in  Mr.  Mason's  reports. 
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The  counsel  for  the  plaintiff  contend  that 
the  grant  of  tliis  power  to  Congress,  without 
iimitation,  takes  it  entirely  from  the  several 
states. 

In  support  of  this  proposition  they  argue  that 
every  power  given  to  Congress  is  necessarily 
.  supreme;  and  if,  from  its  nature,  or  from  the 
yirords  of  grant,  it  is  apparently  intended  to  be 
exclusive,  it  is  as  much  so  as  ii  the  states  were 
expressly  forbidden  to  exercise  it. 

These  propositions  have  been  enforced  and 
illustrated  by  many  arguments,  drawn  from 
different  parts  of  the  constitution.  That  the 
power  is  both  unlimited  and  supreme  is  not 
questioned.  That  it  is  exclusive,  is  denied  by 
the  counsel  for  the  defendant. 

In  considering  this  question,  it  must  be  recol- 
lected that,  previous  to  the  fonnation  of  the 
new  constitution,  we  were  divided  into  inde- 
pendent states,  united  for  some  purposes,  but, 
in  most  respects,  sovereign.  These  states  could 
exercise  almost  every  legislative  power,  and, 
among  others,  that  of  passing  bankrupt  laws. 
193*]  *When  the  American  people  created  a 
national  legislature,  with  certain  enumerated 
powers,  it  was  neither  necessary  nor  proper  to 
define  the  powers  retained  by  the  states.  These 
powers  proceed,  not  from  the  people  of  America, 
but  from  the  people  of  the  several  states;  and 
remain,  after  the  adoption  of  the  constitution, 
what  they  were  before,  except  so  far  as  they 
may  be  abridged  bv  that  instrument.  In  some 
instances,  as  in  making  treaties,  we  find  an  ex- 
press prohibition ;  and  this  shows  the  sense  of 
the  convention  to  have  been,  that  the  mere 
grant  of  a  power  to  Congress  did  not  imply  a 
prohibition  on  the  states  to  exercise  the  same 
power.  But  it  has  never  been  supposed  that 
this  concuiTent  power  of  legislation  extended  to 
every  possible  case  in  which  its  exercise  by  the 
states  has  not  been  expressly  prohibited.  The  con- 
fusion resulting  from  such  a  practice  would  be 
endless.  The  principle  laid  down  by  the  coun- 
sel for  the  plaintiff,  in  this  respect,  is  undoubt- 
edly correct.  Whenever  the  terms  in  which  a 
power  is  granted  to  Congress,  or  the  nature  of 
the  power,  required  that  it  should  be  exel*cised 
exclusively  by  Congress,  the  subject  is  as  com- 
pletely taken  from  the  state  legislatures  as  if 
they  had  been  expressly  forbidden  to  act  on  it. 

Is  the  power  to  establish  uniform  laws  on  the 
subject  of  bankruptcies,  throughout  the  United 
States,  of  this  description? 

The  peculiar  terms  of  the  grant  certainly  de- 
•  serve  notice.  Congress  is  not  authorized  mere- 
ly to  pass  laws,  the  operation  of  which  shall  be 
uniform,  but  to  establish  uniform  laws  on  the 
194*]  subject  throughout  the  *United  States. 
This  establishment  of  uniformity  is,  perhaps, 
incompatible  with  state  legislation,  on  that  part 
of  the  subject  to  which  the  acts  of  Congress 
may  extend.  But  the  subject  is  divisible  in  its 
nature  into  bankrupt  and  insolvent  laws;  though 
the  line  of  partition  between  them  is  not  so  dis- 
tinctly marked  as  to  enable  any  person  to  say, 
with  positive  precision,  what  belongs  exclusive- 
ly to  the  one,  and  not  to  the  other  class  of  laws. 
It  is  said,  for  example,  that  laws  which  merely 
liberate  the  person  are  insolvent  laws,  and  those 
which  discharge  the  contract  are  bankrupt 
laws.  But  if  an  act  of  Congress  should  dis- 
charge the  person  of  the  banKrupt,  and  leave 
his  future  acquisitions  liable  to  his  creditors, 
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we  should  feel  mUch  hesitation  in  saying  thai 
this  was  an  insolvent,  not  a  bankrupt'act ;  and, 
therefore,  unconstitutional.  Another  distinc- 
tion has  been  stated,  and  has  been .  uniformly 
observed.  Insolvent  laws  operate  at  the  in- 
stance of  an  imprisoned  debtor;  bankrupt  laws 
at  the  instance  of  a  creditor.  But  should  an 
act  of  Congress  authorize  a  commission  of  bank- 
ruptcy to  issue  on  the  application  of  a  debtor, 
a  amrt  would  scarcely  be  warranted  in  saying 
that  the  law  was  unconstitutional,  and  the  com- 
mission a  nullity. 

When  laws  of  each  description  may  be  pasf^ 
by  the  same  legislature,  it  is  unnecessary  to  draw 
a  precise  line  between  them.  The  dijfficuliy 
can  arise  only  in  our  complex  system,  where  the 
legislature  of  the  Union  possesses  the  power  of 
enacting  bankrupt  laws;  and  those  of  the  states, 
the  power  of  enacting  insolvent  laws.  If  it  be 
determined  that  they  are  not  laws  of  the  same 
character,  but  are  as  distinct  as  bankrupt  laws 
and  laws  which  regulate  the  course  of  descents, 
*a  distinct  line  of  separation  must  be  [*19I5 
drawn,  and  the  power  of  each  government 
marked  with  precision.  But  all  perceive  that 
this  line  must  be  in  a  great  degree  arbitrary. 
Although  the  two  systems  have  existed  apart 
from  each  other,  there  is  such  a  connection  be- 
tween them  as  to  render  it  diflOcult  to  say  how 
far  they  may  be  blended  together.  The  bank- 
rupt law  is  said  to  grow  out  of  the  exigencies 
of  commerce,  and  to  be  applicable  solely  fo 
traders;  but  it  is  not  e&sy  to  say  who  must  be 
excluded  from,  or  may  be  included  within,  this 
description.  It  is,  like  every  other  part  of  the 
subject,  one  on  which  the  legislature  may  ex- 
ercise an  extensive  discretion. 

This  difi9culty  of  discriminating  with  any 
accuracy  between  insolvent  and  bankrupt  laws, 
would  lead  to  the  opinion  that  a  bankrupt  law 
may  contain  those  regulations  which  are  gen- 
erally found  in  insolvent  laws;  and  that  an  in- 
solvent law  may  contain  those  which  are  com- 
mon to  «  bankrupt  law.  If  this  be  correct,  it 
is  obvious  that  much  inconvenience  would  re- 
sult from  that  construction  of  the  constitution, 
which  should  deny  to  the  state  legislatures  the 
power  of  acting  on  this  subject,  in  consequence 
of  the  grant  to  Congress.  It  may  be  thought 
more  convenient  that  much  of  it  should  be 
regulated  by  state  legislation,  and  Congress  may 
purposely  omit  to  provide  for  many  cases  to 
which  their  power  extends.  It  does  not  appear 
to  be  a  violent  construction  of  the  constitution, 
and  is  certainly  a  convenient  one,  to  consider 
the  power  of  the  states  as  existing  over  such 
cases  as  the  laws  of  the  Union  may  not  reach. 
But  be  this  as  it  may,  the  power  granted  to 
Congress  maybe  exercised  *or  declined,[*196 
as  the  wisdom  of  that  body  shall  decide.  If, 
in  the  opinion  of  Congress,  nnifonn  laws  con- 
cerning bankruptcies  ought  not  to  be  establish- 
ed, it  does  not  follow  that  partial  laws  may  not 
exist,  or  that  state  le^slation  on  the  suDject 
must  cease.  It  is  not  the  mere  existence  of  the 
power,  but  its  exercise,  which  is  incompatible 
with  the  exercise  of  the  same  power  by  the 
states.  It  is  not  the  right  to  establish  these  uni- 
form laws,  but  their  actual  establishment,  which 
is  inconsistent  with  the  partial  acts  of  the 
states. 

It  has  been  said  that  Congress  has  exejcised 
this  power,  and,  by  doing  so,  has  extingui^ed 
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the  power  of  the  states,  whiclf  cannot  be  revived 
by  repealing  the  law  of  Congress. 

'  We  do  not  think  so.  If  the  right  of  the  states 
to  pass  a  bankrupt  law  is  not  taken  away  by 
the  mere  grant  of  that  power  to  Congress,  it 
cannot  be  extinguished;  it  can  only  be  sus- 
pended, by  the  enactment  of  a  general  bankrupt 
law.  The  repeal  of  that  law  cannot,  it  is  true, 
confer  the  power  on  the  states;  but  it  removes 
a  disability  to  its  exercise,  which  was  created 
by  the  act  of  Congress.  . 

Without  entering  farther  into  the  delicate 
inquiry  respecting  the  precise  limitations  which 
the  several  grants  of  power  to  Congress,  con- 
tained in  the  constitution,  may  imp^  on  the 
state  legislatures,  than  is  necessary  for  the  de- 
cision of  the  question  before  the  court,  it  is 
sufficient  to  say,  that  until  the  power  to  pass 
uniform  laws  on  the  subject  of  bankruptcies  be 
exercised  by  Congress,  the  states  are  not  for- 
bidden to  pass  a  bankrupt  law,  provided  it 
107*]  contain  no  principle  *which  violates  the 
10th  section  of  the  first  article  of  the  constitu- 
tion of  the  United  St^ites. 

This  opinion  renders  it  totally  unnecessary  to 
consider  the  question  whether  the  law  of  New 
York  is,  or  is  not,  a  bankrupt  law. 

We  proceed  to  the  great  question  on  which 
the  cause  must  depend.  Does  the  law  of  New 
York,  which  is  pleaded  in  this  case,  impair  the 
obligation  of  contracts,  within  the  meaning  of 
the  constitution  of  the  United  States? 

This  act  liberated  the  person  of  the  debtor, 
and  discharges  him  from  all  liability  for  any 
debt  previously  contracted,  on  his  surrender- 
in?  his  property  in  the  manner  it  prescribes. 

In  discussing  the  question  whether  a  state  is 
prohibited  from  passing  such  a  law  as  this,  our 
first  inquiry  is  into  the  meaning  of  words  in 
common  use.  What  is  the  obligation  of  a  con- 
tract? and  what  will  impair  it? 

It  would  seem  difficult  to  substitute  words 
which  are  more  intelligible,  or  less  liable  to 
mLsconstruction,  than  those  which  are  to  be  ex- 
plained. A  contract  is  an  agreement  in  which 
a  party  undertakes  to  do,  or  not  to  do,  a  partic- 
ular thin^.  The  law  binds  him  to  perform  his 
undertakmg,  and  this  is,  of  course,  the  obliga- 
tion of  his  contract.  In  the  case  at  bar.  the 
defendant  has  given  his  promissory  note  to  pay 
the  plaintiff  a  sum  of  money  on  or  before  a 
certain  day.  The  contract  binds  him  to  pay 
that  sum  on  that  day;  and  this  is  its  obligation. 
Any  law  which  relea.scs  a  part  of  this  obliga- 
tion, must,  in  the  literal  sense  of  the  word,  im- 
108*]  pair  it.  Much  more  musta*law  impair 
it  which  makes  it  totally  invalid,  and  entirely 
discharges  it. 

The  woitls  of  the  constitution,  then,  are 
express  and  incapable  of  being  misunderstood. 
They  admit  of  no  variety  of  construction,  and 
are  acknowledged  to  apply  to  that  species  of 
contract,  an  engagement  between  man  and  man 
for  the  payment  of  money,  which  has  been  en- 
tered into  by  these  parties.  Yet  the  opinion 
that  this  law  is  not  within  the  prohibition  of 
the  constitution,  has  been  entertained  by  those 
who  are  entitled  to  great  respect,  and  has  been 
supported  by  arguments  which  deserve  to  be 
seriously  considered. 

It  has  been  contended,  that  as  a  contract  can 
only  bind  a  man  to  pay  to  the  full  extent  of 
his  property,  it  is  an  implied  condition  that  he 
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may  be  discharged  on  surrendering  the  whole 
of  ft. 

But  it  is  not  true  that  the  parties  have  in  view 
only  the  property  in  possession  when  the  con- 
tract is  formed,  or  that  its  obligation  docs  not 
extend  to  future  aquLsitions.  Industry,  talents 
and  integrity,  constitute  a  fund  which  is  as  con- 
fidently trusted  as  property  itself.  Future  ac- 
quisitions are,  therefore,  liable  for  contracts; 
and  to  release  them  from  this  liability  impairs 
their  obiieation. 

It  has  been  argued  that  the  states  are  not 
prohibited  from  passing  bankrupt  laws,  and 
that  the  essential  principle  of  such  laws  is  to 
discharge  the  bankrupt  from  all  past  obliga- 
tions; tJaat  the  states  have  been  in  the  constant 
practice  of  passing  insolvent  laws,  such  as  that 
of  New  Y'ork,  and  if  the  framers  of  the  consti- 
tution had  intended  to  deprive  them  of  this 
*power,  insolvent  laws  would  have  P199 
been  mentioned  in  the  prohibition;  that  the 
prevailing  evil  of  the  times,  which  produced 
this  clause  in  the  constitution,  was  the  practice 
of  emitting  paper  money,  of  making  property 
which  was  useless  to  the  creditor  a  discharge  of 
his  debt,  and  of  changing  the  time  of  payment 
by  authorizing  distant  installments.  Laws  of 
this  description,  not  insolvent  laws,  constituted, 
it  is  said,  the  mischief  to  be  remedied;  and 
laws  of  this  description,  not  insolvent  laws,  are 
within  the  true  spirit  of  the  prohibition. 

The  constitution  does  not  grant  to  the  states 
the  power  of  passing  bankrupt  laws,  or  any 
other  power;  but  finds  them  in  possession  of  it, 
and  may  either  prohibit  its  future  exercise  en- 
tirely, or  restrain  it  so  far  as  national  policy 
may  require.  It  has  so  far  restrained  it  as  to 
prohibit  the  passage  of  anv  law  impairing  the 
obligation  of  contract*.  Although,  then,  the 
states  may,  until  that  power  shall  be  exercised 
by  Congress,  pass  laws  concerning  bankrupts; 
yet  they  cannot  constitutionally  introduce  into 
such  laws  a  clause  which  discharges  the  obli- 
gations the  bankrupt  has  entered  into.  It  is  not 
admitted  that,  without  this  principle,  an  act 
cannot  be  a  bankrupt  law ;  and  if  it  were,  that 
admission  would  not  chan^  the  constitution, 
nor  exempt  such  acts  from  its  prohibitions. 

The  argument  drawn  from  the  omission  in 
the  constitution  to  prohibit  the  states  from 
passing  insolvent  laws,  admits  of  several  satis- 
factory answers.  It  was  not  necessary,  nor 
would  it  have  been  safe,  had  it  even  been  the 
intention  of  the  framers  of  the  constitution  to 
^prohibit  the  passage  of  all  insolvent  [*200 
laws,  to  enumerate  particular  subjects  to  which 
the  principle  they  intended  to  establish  should 
apply.  The  principle  was  the  inviolability  of 
contracts.  This  principle  was  to  be  protected 
in  whatsoever  form  it  might  be  a.ssailed.  To 
what  purpose  enumerate  the  particular  modes 
of  violation  which  should  be  forbidden,  when 
it  was  intended  to  forbid  all?  Had  an  enumer- 
ation of  all  the  laws  which  might  violate  con- 
tracts been  attempted,  the  provision  must  have 
been  less  complete,  and  involved  in  more  per- 
plexity than  it  now  is.  The  plain  and  simple 
declaration,  that  no  state  shall  pass  any  law 
imparing  the  obligation  of  contracts,  includes 
insolvent  laws  and  all  other  laws,  so  far  as  they 
infringe  the  principle  the  convention  intended 
to  hold  sacred,  and  no  farther. 

But  a  still  more  satisfactory  answer  to  this 
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argument  is,  that  the  convention  did  not  intend 
to  prohibit  the  passage  of  all  insolvent  laws. 
To  punish  honest  insolvency  by  imprisonment 
for  life,  and  to  make  this  a  constitutional  prin- 
ciple, would  be  an  excess  of  inhumanity  which 
will  not  readily  be  imputed  to  the  illustrious 
patriots  who  framed  our  constitution,  nor  to 
the  people  who  adopted  it.  The  distinction  be- 
tween the  obligation  of  a  contract,  and  the 
remedy  given  by  the  legislature  to  enforce  that 
obligation,  has  been  taken  at  the  bar,  and  exists 
in  the  nature  of  things.  Without  imparing  the 
obligation  of  the  contract,  the  remedy  may 
certainly  be  modified  as  the  wisdom  of  the 
nation  shall  direct.  Confinement  of  the  debtor 
may  be  a  punishment  for  not  performing  his 
20 1*]  *contract,  or  may  be  allowed  as  a  means 
of  inducing  him  to  perform  it.  But  the  slate 
may  refuse  to  inflict  this  punishment,  or  may 
withhold  this  means  and  leave  the  contract  in 
full  force.  Imprisonment  is  no  part  of  the  con- 
tract, and  simply  to  release  the  prisoner  does 
not  impair  its  obligation.  No  argument  can  be 
fairly  drawn  from  the  61st  section  of  the  act  for 
establishing;  a  uniform  system  of  bankruptcy, 
which  militates  against  this  reasoning.  That 
section  declares  that  the  act  shall  not  be  con- 
strued to  repeal  or  annul  the  laws  of  any  state 
then  in  force  for  the  relief  of  insolvent  debtors, 
except  so  far  as  may  respect  persons  and  cases 
clearly  within  its  purview;  and  in  such  cases  it 
affords  its  .sanction  to  the  relief  given  by  the 
insolvent  laws  of  the  state,  if  the  creditor  of 
the  prisoner  shall  not,  within  three  months,  pro- 
ceed Against  him  as  a  bankrupt. 

The  insertion  of  this  section  indicates  an 
opinion  in  Congress  that  insolvent  laws  might 
be  considered  as  a  branch  of  the  bankrupt 
system,  to  be  repealed  or  annulled  by  an  act 
for  establishing  that  system,  although  not 
within  its  purview.  It  was  for  that  reason  only 
that  a  provision  against  this  construction  could 
be  necessary.  The  last  member  of  the  section 
adopts  the  provisions  of  the  state  laws  so  far  as 
they  apply  to  cases  within  the  purview  of  the 
act. 

This  section  certainly  attempts  no  construc- 
tion of  the  constitution,  nor  does  it  suppose 
any  provision  in  the  insolvent  laws  impairing 
the  obligation  of  contracts.  It  leaves  them 
to  operate,  so  far  as  constitutionally  they  may, 
202*]  unaffected  by  the  act  of  Congress,  ♦ex- 
cept where  that  act  may  apply  to  individual 
cases. 

The  argument  which  has  been  pressed  most 
earnestly  at  the  bar,  is,  that  although  all  legis- 
lative acts  which  discharge  the  obligation  of  a 
contract  without  performance  i^re  within  the 
very  words  of  the  constitution,  yet  an  insolvent 
act,  containing  this  principle,  is  not  within  its 
spirit,  because  such  acts  have  been  passed  by 
colonial  and  state  legislatures  from  the  first  set- 
tlement of  the  country,  and  because  we  know 
from  the  history  of  the  times  that  the  mind  of 
the  convention  was  directed  to  other  laws  which 
were  fraudulent  in  their  character,  which  en- 
abled the  debtor  to  escape  from  his  obligation, 
and  yet  hold  his  property,  not  to  this,  which  is 
beneficial  in  its  operation. 

Before  discussing  this  argument,  it  may  not 
be  improper  to  promise  that,  although  the  spirit 
of  an  instrument,  especially  of  a  constitution, 
is  to  be  respected  not  less  than  its  letter,  yet  the 
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spirit  is  to  be  collected  chiefly  from  its  words. 
It  would  be  dangerous  in  the  extreme  to  infer 
from  extrinsic  cireumstances,  that  a  case  for 
which  the  words  of  an  instrument  expressly 
provide,  shall  be  exempted  from  its  operation. 
Where  words  conflict  with  each  other,  where 
the  different  clauses  of  an  instrument  bear  upon 
each  other,  and  would  be  inconsistent  unless 
the  natural  and  common  import  of  words  be 
varied,  construction  becomes  necessary,  and  a 
departure  from  the  obvious  meaning  of  words 
is  justifiable.  But  if,  in  any  case,  the  plain 
meaning  of  a  provision,  not  contradicted  by 
any  other  provision  in  the  same  instrument, 
♦is  to  be  disregarded,  because  we  believe  [*203 
the  framers  of  that  instrument  could  not  intend 
what  they  say,  it  must  be  one  in  which  the  ab- 
surdity and  injustice  of  applying  the  provision 
to  the  case  would  be  so  monstrous  that  all 
mankind  would,  without  hesitation,  unite  in 
rejecting  the  application. 

This  is  certainly  not-  such  a  case.  It  is  said 
the  colonial  and  state  legislatures  have  been  in 
the  habit  of  passing  laws  of  this  description 
for  more  than  a  century;  that  they  have  never 
been  the  subject  of  complaint,  and,  consequent- 
ly, could  not  be  within  the  view  of  the  gen- 
eral convention. 

The  fact  is  too  broadly  stated.  The  insolv- 
ent laws  of  many,  indeea,  of  by  far  the  great- 
er numl)er  of  the  states,  do  not  contain  this 
principle.  They  discharge  the  person  of  the 
debtor,  but  leave  his  obligation  to  pay  in  full 
force.     To  this  the  constitution  is  not  opposed. 

But,  were  it  even  true  that  this  principle  had 
been  introduced  generally  into  those  laws,  it 
would  not  justify  our  varying  the  construction 
of  the  section.  Every  state  in  the  Union,  both 
while  a  colony  and  after  becoming  independent, 
had  been  in  the  practice  of  issuing  paper  money : 
yet  this  practice  is  in  terms  prohibited,  n 
the  long  exercise  of  the  power  to  emit  bills  of 
credit  did  not  restrain  the  convention  from  pro- 
hibiting its  future  exercise,  neither  can  it  be 
said  that  the  long  exercise  of  the  power  to  im- 
pair the  oblig^ition  of  contracts,  should  pre- 
vent a  similar  prohibition.  It  is  not  admitted 
that  the  prohibition  is  more  express  in  the  one 
case  than  in  the  other.  It  docs  not  indeed  ex- 
tend to  insolvent  laws  by  name,  ♦because  [*204 
it  is  not  a  law  by  name,  but  a  principle  which 
is  to  be  forbidden ;  and  this  principle  is  describ- 
ed in  as  appropriate  terms  as  our  language  af- 
fords. 

Neither,  as  we  conceive,  with  any  admissible 
rule  of  constniction  justify  us  in  limiting  the 
prohibition  under  consideration,  to  the  particu- 
lar laws  which  have  been  descril)ed  at.  the  bar, 
and  which  furnished  such  cause  for  general 
alarm.     What  were  those  laws? 

We  are  told  they  were  such  as  grew  out  of 
the  general  distress  following  the  war  in  which 
our  independence  was  established.  To  relieve 
this  distress,  paper  money  was  issued,  worth- 
less lands,  ana  other  property  of  no  use  to  the 
creditor,  were  made  a  tender  in  payment  of 
debts;  and  the  time  of  payment,  stipulated  in 
the  contract,  was  extended  by  law.  These 
were  the  peculiar  evils  of  the  day.  80  much 
mischief  was  done,  and  so  much  more  was 
apprehended,  that  general  distrust  prevailed, 
and  all  confidence  between  man  and  man  was 
destroyed.     To  laws  of  this  description  there. 
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fore,  it  ifi  said,  the  prohibitien  to  pass  laws  im- 
pairing the  obligation  of  contracts  ought  to  be 
confined. 

Let  this  argument  be  tried  by  the  words  of 
the  section  under  consideration. 

Was  this  general  prohibition  intended  to  pre- 
vent paper  money?  We  are  not  allowed  to  say 
so,  because  it  is  expressly  provided  that  no 
state  sJialt  "  emit  bills  of  credit;"  neither  could 
these  words  be  intended  to  restrain  the  states 
from  enabling  debtors  to  discharge  their  debts 
by  the  tender  of  property  of  no  real  value  to 
the  creditor,  because  for  that  subject  also  par- 
ticular provision  is  made.  Nothing  but 
205*]  *gold  and  silver  coin  can  be  made  a  ten- 
der in  payment  of  debts. 

It  remains  to  inquire,  whether  the  prohibi- 
tion under  consideration  could  be  intended  for 
the  single  case  of  a  law  directing  that  judg- 
ments should  be  carried  into  execution  by  install- 
ments. 

This  question  will  scarcely  admit  of  discus- 
sion. If  this  was  the  only  remaining  mischief 
a^inst  which  the  constitution  intended  to  pro- 
vide, it  would  undoubtedly  have  been,  like  pa- 
per money  and  tender  laws,  expressly  forbid- 
den. At  any  rate,  terms  more  directly  appli- 
cable to  the  subject,  more  appropriately  ex- 
pressing the  intention  of  the  convention,  would 
have  been  used.  It  seems  scarcely  possible 
to  suppose  that  the  framers  of  the  constitution, 
if  intending  to  prohibit  only  laws  authorizing 
the  payment  of  debts  by  installment,  would  have 
expressed  that  intention  by  sapng  ' '  no  state 
shall  pass  any  law  impairing  the  obligation  of 
contracts."  No  men  wouldso  express  such  an 
intention.  No  men  would  use  terms  embracing 
a  whole  class  of  laws,  for  the  purpose  of  desig- 
nating a  single  individual  of  that  class.  No 
court  can  be  justified  in  restricting  such  com- 
prehensive words  to  a  particular  mischief  to 
which  no  allusion  is  made. 

The  fair,  and,  we  think,  the  necessary  con- 
struction of  the  sentence,  requires,  that  we 
should  give  these  words  their  full  and  obvious 
meaning.  A  general  dissatisfaction  with  that 
lax  system  of  legislation  which  followed  the 
war  of  our  revolution  undoubtedly  directed 
the  mind  of  the  convention  to  this  subject.  It 
is  probable  that  laws  such  as  those  which 
200*J  *have  been  stated  in  argument,  pro- 
duced the  loudest  complaints,  were  most  im- 
mediately felt.  The  attention  of  the  conven- 
tion, therefore,  was  particularly  directed  to  pa- 
per money,  and  to  acts  which  enabled  the  debt- 
or to  discharge  his  debt  otherwise  than  was 
stipulated  in  the  contract.  Had  nothing  more 
been  intended,  nothing  more  would  have  been 
expressed.  But,  in  the  opinion  of  the  conven- 
tion, much  more  remained  to  be  done.  The 
same  mischief  might  be  effected  by  other 
means.  To  restore  public  confidence  complete- 
ly, it  was  necessary  not  only  to  prohibit  the 
uKe  of  particular  means  by  which  it  might  be 
effected,  but  to  prohibit  the  use  of  any  means 
by  which  the  same  mischief  might  be  produced. 
The  convention  appears  to  have  intended  to  es- 
tablish a  great  principle,  that  contracts  should 
be  inviolable.  The  constitution  therefore  de- 
clares, that  no  state  shall  pass  "any  law  im- 
pairing the  obligation  of  contracts." 

If,  as  we  thiuK,  it  must  be  admitted  that  this 
intention  might  actuate  the  convention;  that  it 
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is  not  only  consistent  with,  but  is  apparently 
manifestea  by,  all  that  part  of  the  section  which 
respects  this  subject;  that  the  words  used  are 
well  adapted  to  the  expression  of  it;  that  vio- 
lence would  be  done  to  their  plain  meaning  by 
understanding  them  in  a  more  limited  sense; 
those  rules  of  construction,  which  have  been 
consecrated  by  the  wisdom  of  ages,  compel  us 
to  say  that  these  words  prohibit  the  passage  of 
any  law  discharging  a  contract  without  per- 
formance. 

By  way  of  analogy,  the  statute  of  limita- 
tions, ana  against  usury,  have  been  referred  to 
in  argument;  *and  it  has  been  supposed  [*207 
that  the  construction  of  the  constitution,  which 
this  opinion  maintains,  would  apply  to  them 
also,  and  must  therefore  be  too  extensive  to  be 
correct. 

We  do  not  think  so.  Statutes  of  limitations 
relate  to  the  remedies  which  are  furnished  in  the 
courts  They  rather  establish,  that  certain  cir- 
cumstances shall  amount  to  evidence  that  a 
contract  has  been  performed,  than  dispense 
with  its  performance.  If,  in  a  state  where  six 
years  may  be  pleaded  in  bar  to  an  action  of 
assumpsit,  a  law  should  pass  declaring  tliat 
contracts  already  in  existence,  not  barred  by 
the  statute,  should  be  construed  to  be  within  it, 
there  could  be  little  doubt  of  its  unconstitu- 
tionality. 

So  with  respect  to  the  laws  against  usury. 
If  the  law  be,  that  no  person  shall  take  more 
than  six  per  centum  per  annum  for  the  use  of 
money,  and  that,  if  more  be  reserved,  the  con- 
tract shall  be  void,  a  contract  made  thereafter, 
reserving  seven  per  cent. ,  would  have  no  obli- 
nition  in  its  commencement;  but  if  a  law  should 
declare  that  contracts  already  entered  into, 
and  reserving  the  legal  interest,  should  be  usu- 
rious and  void,  either  in  the  whole  or  in  part, 
it  would  impair  the  obligation  of  the  contract, 
and  would  be  clearly  unconstitutional. 

This  opinion  is  confined  to  the  case  actually 
under  consideration.  It  is  confined  to  a  case  in 
which  a  creditor  sues  in  a  court,  the  proceedings 
of  which  the  legislature,  whose  act  is  pleadeo, 
had  not  a  right  to  control,  and  to  a  case  where 
the  creditor  had  not  proceeded  to  execution 
against  the  body  of  his  debtor,  within  the  state 
whose  law  attempts  to  absolve  a  *con-  ^208 
fined  insolvent  debtor  from  this  obligation. 
When  such  a  case  arises,  it  will  be  considered. 

It  is  the  opinion  of  the  court  that  the  act  of 
the  state  of  New  York,  which  is  pleaded  by 
the  defendant  in  this  cause, so  far  as  it  attempts 
to  discharge  this  defendant  from  the  debt  in 
the  declaration  mentioned,  is  contrary  to  the 
constitution  of  the  United  States,  and  that  the 
plea  is  no  bar  to  the  action. 

Certificate. — This  cause  came  on  to  be 
heard  on  the  transcript  of  the  roxord  of  the 
Circuit  Court  of  the  United  States,  for  the  first 
circuit,  and  the  district  of  Massachasetts,  and 
on  the  questions  on  which  the  judges  of  that 
court  were  divided  in  opinion,  and  was  argued 
by  counsel.  On  consideration  whereof,  this 
court  is  of  opinion,  that  since  the  adoption  of 
the  constitution  of  the  United  States.a  state  has 
authority  to  pass  a  bankrupt  law, provided  such 
law  does  not  impair  the  obligation  of  contracts, 
within  the  meaning  of  the  constitution,  and 
provided  there  be  no  act  of  Congress  in  force 
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to  establish  a  uniform  system  of  bankruptcy, 
conflicting  with  such  law. 

This  court  is  farther  of  opinion  that  the  act 
of  New  York,  which  is  pleaded  in  this  case,  so 
far  as  it  attempts  to  discharffe  the  contract  on 
which  this  suit  was  instituted,  is  a  law  impair- 
ing the  obligation  of  contracts  within  the  mean- 
ing of  the  constitution  of  the  United  States, 
and  that  the  pica  of  the  defendant  is  not  a  good 
and  sufficient  bar  of  the  plaintiff's  action. 

All  which  is  directed  to  be  certified  to  the 
said  Circuit  Court. 
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M'MILLAN  p.  M'NEILL. 


A  state  bankrupt  or  Insolvent  law  (which  not  only 
liberates  the  pervcm  of  the  debtor,  but  discbarges 
him  from  all  liability  for  the  debt),  so  far  as  it  at- 
tempts to  digcbarge  the  contract,  is  repugnant  to 
the  constitution  of  the  United  States ,  and  It  makes 
no  difference  In  the  application  of  this  principle 
whether  the  law  was  passed  before  or  after  the  debt 
was  contracted, 

A  discharge  under  a  foreign  bankrupt  law  Is  no 
bar  to  an  action,  in  the  courts  of  this  country,  on  a 
contract  made  here. 


■pRROR  to  the  District  Court  of  Louisiana. 

This  was  a  suit  brought  by  M'Neill,  the 
plaintiff  below,  against  M'Millan,  the  defend- 
ant below,  to  recover  a  sura  of  money  paid  for 
the  defendant's  use,  under  the  following  cir- 
cumstance-s :  M'Millan,  residing  in  Charleston, 
South  Carolina,  transacting  business  there  as  a 
partner  of  the  house  of  tnide  of  Sloane  &  M'- 
Millan, of  Liverpool,  on  the  8th  of  October  and 
9th  of  November,  1811,  imported  foreign  mer- 
chandise, on  which  he  ^ve  bonds  at  the  cus- 
tom house,  with  M'Neill  and  one  Walton  as 
sureties.  'These  bonds  were  payable  the  8th  of 
April,  and  9th  of  May,  1812,  and  were  paid, 
after  suit  and  judgment,  by  M'Neill,  on  the 
28d  of  August  and  23d  of  Septeml)er,  1818. 
Some  time  afterwards,  M'Millan  removed  to 
New  Orleans;  where,  on  the  23d  of  August, 
1815,  the  District  Court  of  the  first  district  of 
the  state  of  Louisiana,  having  previously  taken 
210*]  into  *con8ideration  his  petition,  under 
a  law  of  the  state  of  Louisiana,  passed  in  1808, 
praying  for  the  benefit  of  the  cemo  borwrum, 


Note.— See  Note  to  Sttirges  v.  Crownlnshield, 
ante  122. 

552 


and  a  full  and  entire  release  and  diacharee,  aa 
well  in  his  person  as  property,  from  all  debts, 
dues,  claims,  and  obligations,  then  existing, 
due,  or  owing  by  him,  the  said  M'Millan.  and 
it  having  appeared  fully  and  satisfactorily  that 
the  requisite  proportion  of  his  creditors,  as  well 
in  number  as  amount,  had  accepted  the  cession 
of  his  goods,  and  had  granted  a  full  and  entire 
discharge,  as  well  with  respect  to  his  person  as 
to  his  future  effects,  it  waa  then  and  there 
ordered,  adjudged,  and  decreed,  by  the  said 
court,  that  the  proceedings  be  homologated 
and  confirmed,  and  that  the  said  M'Millan  \ye 
acquitted,  released,  and  discharged,  as  well  in 
person  as  his  future  effects,  from  the  payment 
of  any,  and  all  debts,  dues,  and  demands,  of 
wlmt^ver  nature,  due  and  owing  by  him  pre- 
vious to  the  day  of  the  date  of  the  commence- 
ment of  said  proceedings,  to  wit.  previous 
to  the  12th  day  of  Angust,  1815.  The  house 
of  trade  of  Sloane  &  M'Millan,  of  Liverpool, 
having  failed,  a  commission  of  bankruptcy 
issued  against  both  the  partners  in  England,  on 
the  28th  of  September,  1812,  and  on  the28tb  of 
November,  1812,  they  both  obtained  certificates 
of  discharge,  signed  by  the  commissioners,  and 
sanctioned  by  the  requisite  proportion  of  credi- 
tors in  number  and  value,  and  confirmed  bv 
the  Lord  (/hancellor  of  Great  Britain,  accord- 
ing to  the  bankrupt  law  of  England.  On  the 
Istof  July,1817,  the  present  suit  was  instituted 
by  M'Neill,  describing  himself  as  a  citizen  of 
South  Carolina,  a^inst  M'Millan,  described  as 
a  citizen  of  Louisiana,  *in  the  District  [*21 1 
Court  of  the  United  States  for  the  District  of 
Louisiana  (having  circuit  court  powers),  to  re- 
cover the  sum  of  $700,  which  M'Neill  had 
paid,  under  the  judgments  of  the  custom-house 
bond,  in  South  Carolina.  To  this  suit  M'Mil- 
lan pleaded  in  bar  his  certificates,  under  the 
Louisiana  and  England  bankrupt  law;  to 
which  plea  the  plaintiff  below  demurred,  the 
defendant  joined  the  demurrer,  and  the  court 
gave  judgment  for  the  plaintiff;  from  which 
judgment  the  cause  was  brought,  by  writ  of 
error,  to  this  court. 

This  cause  was  argued  by  C.  J.  IngerwU  for 
the  plaintiff  in  error,  no  counsel  appearing  for 
the  defendant  in  error.  He  contended,  1.  That 
this  case  was  distinguished  from  the  preceding- 
case  of  St  urges  v.  Growninnfiield,  because  tlie 
state  law,  under  which  the  insolvent  obtained 
his  discharge,  was  pas.4ed  long  before  the  con- 
tract was  made,  and,  therefore;  it  could  not  be 
said  to  impair  the  obligation  of  a  contract  not 
then  in  existence.  2.  That  although  the  con- 
tract was  made  in  South  Carolina,  ^tween  the 
parties  who  were  at  the  time  citizens  of  the 
state,  yet  the  debtor  having  removed  to  Louis- 
iana, and  become  a  resident  citizen  of  that 
state,  and  the  creditor  pursuing  him  thither, 
the  local  court  had  authority,  under  the  local 
laws,  to  grant  him  a  discharge,  which  might  be 
effectual  within  the  limits  of  the  state,  even 
if  it  had  not  extraterritorial  operation.  The 
discharge,  being  effectual  in  the  courts  of  the 
state  where  it  was  obtained,  would,  of  course, 
be  equally  effectual  in  the  courts  of  the  United 
States,  sitting  *in  that  state,  the  laws  [*212 
of  the  state  being  made  by  the  judiciary  act  of 
1789,  c.  20,  s.  84,  rules  of  decision  in  the  courts 
of  the  United  Slates,  in  cases  where  they  ap- 
ply.   8.  That  the  certificate  of  discharge  under 
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the  English  bankrupt  laws,  was  a  good  plea'  in 
bar  to  the  action.^ 

Marshall,  Ch,  J. ,  delivered  the  opinion  of 
the  court,  that  this  case  was  not  distinguishable 
in  principle  from  the  preceding  case  of  Sturges 
V.  Crowninthidd.  That  the  circumstances  of 
the  state  law,  under  which  the  debt  was  at- 
tempted to  be  discharged,  having  been  passed 
before  the  debt  was  contracted,  made  no  dif- 
2 13*]  ference  in  the  application  of  *the  prin- 
ciple. And  that  as  to  the  certificate  under  the 
English  bankrupt  laws,  it  had  frequently  been 
determine<l,  and  was  well  settled,  that  a  dis- 
charge under  a  foreign  law  was  no  bar  to  an 
action  on  the  contract  made  in  this  country. 

Judgment  afflrmed, 

Clt«d-«  Wheat.  134 ;  12  Wheat.  254. 255, 272, 315, 333 ; 
5  How.  908, 309.  316 :  1  Wall.  228 ;  Bald.  298.  290,  301 ; 
1  Wood.  &  M.  m :  McAlJ.  285;  1  Cliff.  514;  4  Crancb, 
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[common  law.] 

BARR  u.  GRATZ'S  HEIRS. 

A  patent  Iraued  on  the  18th  November,  1784,  for 
1,000  acres  of  land,  in  Kentucky,  to  J.  C,  who  had 
previously,  in  July,  1784,  covenanted  to  convey  the 
same  to  M.  G.,  the  ancestor  of  the  lessor  or  the 
plaintiff,  and  on  the  23d  June,  1786,  M.  O.  made  an 
aKreement  with  R.  B.,  the  defendant  in  ejectment. 
to  convey  to  him  760  acres,  part  of  the  tract  of  1,000 
acres,  under  which  agreement  U.  11.  entered  into 
po.sses»ion  of  the  whole  tract;  and  on  the  11th  of 
April,  1787,  .1.  C,  by  direction  of  M.  G.,  conveyed 
to  R.  B.  the  750  acres  In  fultiliment  of  said  agrree- 
ment,  which  were  nevered  by  metes  and  bounds 
from  the  tract  of  1.000  acres.  J.  C.  and  his  wife,  on 
the  2ttth  of  April,  1791,  made  a  conveyance  in  trust 
of  all  his  property,  real  and  personal,  to  R.  J.  and 
B.  C.  On  tho  12th  of  February,  1813,  R.  J.,  as  sur> 
vivingr  trustee,  conveyed  to  the  heirs  of  M.  G.,  un- 
der a  decree  in  equity,  that  part  of  the  1,000  acres 
not  preWously  conveyed  to  R.  B.,  and  in  the  part 
so  conveyed,  under  the  decree,  was  included  the 
land  claimed  in  the  ejectment.  R.  B.  (the  defendant) 
claimed  the  land  in  controversy  under  a  patent  for 
400  acres,  issued  on  the  15th  of  September.  1795, 
founded  on  a  survey  made  for  B.  N.,  May  12tb,  1782 ; 
and  under  a  deed  of  the  13th  of  December,  1796, 
from  one  Cobum,  who  had,  In  thf»  winter  and 
sprinjr  of  1791,  entered  into  and  fenced  a  field  with- 
in the  bounds  of  the  original  patent  for  1,000  acres 
314*J  to  J.  C  elaimintr  to  hold  the  ^sarne  under  B. 
N.*8  survey  of  400  acres.  Held,  that  upon  the  issu- 
ing' of  the  patent  to  J.  C,  In  November,  1784,  the 
poeseesion  then  being  vacant,  he  became  by  opera- 
tion of  law  vested  with  a  constructive  actual  seizin 
of  the  whole  tract  included  in  his  patent;  that  his 
whole  title  passed  by  his  prior  conveyance  to  M. 
G.  (the  ancestor  of  the  lessor  of  the  plaintiff) ;  and 
that  when  ii  became  complete  at  law  by  the  issu- 
ing of  the  patent,  the  actual  constructive  seizin  of 
J.  C.  passea  to  M.  G.,  by  virtue  of  that  conveyance. 

Held,  that  when,  sub4e<iuently,  in  virtue  of  the 
airreement  made  in  June,  1786,  between  M.  G.  and 
R.  B.  (the  defendant),  the  latter  entered  into  pos- 
session of  the  whole  tracts  under  this  equitable 


title,  his  possession  being  consistent  with  the  title 
of  M.  G.f  and  in  common  with  him,  was  the  posses- 
sion of  M.  G.  himself,  and  enured  to  the  benefit  of 
both,  according  to  the  nature  of  the  respective 
titles.  And  that  when,  subsequently,  in  April,  1787, 
by  the  direction  of  M.  G.,  J.  C.  conveyed  to  the  de- 
fendant 750  acres  in  fulfillment  of  the  agreement 
between  M.  G.  and  the  defendant,  and  the  same 
were  severed  by  metes  and  bounds  in  the  deed 
from  the  tract  of  1,000  acres,  the  defendant  became 
sole  seized  in  his  own  right  of  the  750  acres  so  con- 
veyed. But  as  he  still  remained  in  the  actual  pos- 
session of  the  residue  of  the  tract,  within  the 
bounds  of  the  patent,  which  possessitm  was  orig- 
inally acquired  under  M.  G.,  the  character  of  his 
tenure  was  not  changed  by  his  own  act,  and,  there- 
fore, he  was  qiiasl  tenant  to  M.  G.,  and,  as  such, 
continued  the  actual  seizin  of  the  latter,  over  this- 
residue  at  least,  up  to  the  deed  from  Coburn  to 
the  defendant,  in  1796. 

Held,  that  if  Coburn,  in  1791,  when  he  entered 
and  fenced  a  field,  ko.,  had  been  the  legal  owner  of 
B.  N.*s  survey,  his  actual  occupation  of  a  part 
would  not  have  given  hira  a  constructive  actual 
seizin  of  the  residue  of  the  tract  included  in  that 
survey,  that  residue  being  at  the  time  of  his  entry 
and  occupation  in  the  adverse  seizin  of  another 
person  (M.  G.),  having  an  older  and  better  title. 
But  there  being  no  evidence  that  Ck)burn  was  the 
legal  owner  of  B.  N.'s  survey,  his  entry  must  be 
considered  as  an  entry  without  title,  and  conse- 
quently his  disseizin  was  limited  to  the  bounds  of 
his  actual  occupancy. 

The  deed  of  the  Idth  of  July,  1784,  from  J.  C.  ta 
M.G.,  being  more  than  thirty  years  old,  and  proved 
to  have  been  in  possession  of  the  lessors  of  the 
plaintiffs,  and  actually  ast^erted  as  the  ground  of 
their  title  In  the  equity  suit,  was  admissible  in  evi- 
dence without  regular  proof  of  its  execution. 

The  deed  from  J.  C.  and  wife  to  D.  J.  and  E.  C, 
in  1791,  was  not  within  the  statute  of  champerty 
and  maintenance  of  Kentucky ;  ^or  asto  all  L*idl(^ 
the  land  not  in  the  actual  occupancy  of  Coburn, 
the  deed  was  operative,  the  grantors  and  those 
holding  under  them  having  at  all  times  had  the 
legal  seizin. 

In  general.  Judgments  and  decrees  are  evidence 
only  in  suits  between  parties  and  privies;  but  the 
doctrine  Is  wholly  inapplicable  to  a  case  like  the 

§  resent,  where  the  decree  in  equity  was  not  intro- 
uced  as  per  m  binding  upon  any  rights  of  the 
other  party,  but  as  an  introductory  fact  to  a  link 
in  the  chain  of  the  plaintiff's  title,  and  constituting 
a  part  of  the  muniments  of  his  estate. 

The  deed  of  1813,  from  R.  J.,  surviving  trustee, 
under  the  decree  In  equity,  was  valid  without  be- 
ing approved  by  the  court,  and  recorded  in  the 
oourt,  according  to  the  statute  of  Kentucky  of  the 
16th  of  February,  1808,  c.  453. 

P  RROR  to  the  Circuit  Court  of  Kentucky. 

This  was  an  action  of  ejectment,  in  which 
the  defendants  in  error  were  the  lessors  of  the 
plaintiffs  below,  and  which  was  brought  to  re- 
cover the  possession  of  a  tract  of  land  in  the 
District  of  Kentucky,  claimed  by  them  under 
a  patent  issued  to  John  Craig,  November  18th, 
1784,  for  1,000  acres  of  land,  included  in  tliree 
separate  warrants  of  820  acres,  480  acres,  and 
200  acres,  surveyed  for  John  Craig,  on  the  14th 
of  January,  1788.  On  the  16th  of  July,  1784, 
John  Craig  conveyed,  by  deed,  the  said  tract 
of  land  to  Michael  Gratz,  the  ancestor  of  the 
lessors  of  the  plaintiffs,  and  covenanted  to  cause 
a  patent  to  issue  to  said  Gratz,  or  if  it  could  not 


1.— He  cited  Rutherf.  Inst.  b.  2,  «.  5,  s.  3,  c.  9, 
s.  6;  Huber.  Pnelec.  1.  1,  tit.  8;  Oreenough  v. 
Araory,  3  Dall.  370,  note ;  James  v.  Allen,  1  Dall. 
188;  Miller  V.  Hall,  lb.  229;  Thompson  v.  Young, 
lb.  2J>4;  Gorgerat  v.  M'Carty,  lb.  386;  Donald- 
son V.  Chambers,  2  Dall.  100;  Harris  v.  Mande- 
ville,  lb.  256;  Emory  v.  Greenough,  3  Dall.  360; 
Smith  V.  Brown,  3  Binney,  201 ;  Boggy*  v.  Zeacle,  5 
Binncy,  332 :  Hilliard  v.  Greenleaf,  5  Binney  336, 
note :  van  Raugh  v.  Van  An^dale,  3  Gaines'  Rep. 
IM:  Smith  v.  Smith,  2  Johns.  Rc(>.  235;  Penniman 
V.  Meigs,  9  Johns.  Rep.  325 ;   Hicks  v.  Brown,  12 
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Johns.  Rep.  142 ;  Hamersley  v.  Lambert,  2  Johns. 
Ch.  Rep.  511  ;Blan chard  v.  Russell,  13  Mass.  Rep.  1; 
Bradford  v.  Farrand,  lb.  18;  Walsh  v.  Farrand,  lb. 
19;  Baker  V.  Wheat<m,  5  Mass.  Rep.  509 ;  Babcock 
V.  Weston,  1  Gullis.  Rep.  168 ;  Van  Reimsdyk  v. 
Kane,  lb.  371 ;  Golden  v.  Prince,  5  Hall's  Law  Jour. 
5(e ;  Adams  v.  Story,  6  Hall's  Law  Journ.  474 ;  Farm. 
&  Mech.  Bank  v.  Smith,  lb.  547  ;  Burrows  v.  Jemi> 
mo,  2  Stra.  933 ;  Ballantine  v.  Goldlng,  Co.  Bankr. 
Law,  447 ;  Coop.  Bankr.  Law,  362 ;  Smith  v.  Buchan- 
an, 1  East's  Rep.  6;  Potter  v.  Brown,  5  Bast's  Rep. 
124;  Terasson's  case,  Coop.  Bankr.  Law,  Appen.  30. 
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isBue  in  his  name,  that  said  Craig  would  stand 
seized  to  the  use  of  Gratz,  and  make  such  other 
conveyances  as  should  he  necessary  to  confirm 
the  title.  On  the  23d  of  June,  1786,  Gratz 
made  an  agreement  with  Robert  Barr,  the  de- 
fendant in  ejectment,  to  convey  to  him  760  acres 
of  land,  part  of  the  said  1,000  acres;  the  de- 
210*]  fendant  entered  into  possession  *of  the 
whole  tract,  and  settled  a  quarter  and  farm 
thereon,  and  on  the  11th  day  of  April,  1787, 
John  Craig,  bv  the  direction  of  said  Gratz,  con- 
veyed to  the  defendant,  Barr,  750  acres,  in  ful- 
fillment of  said  agreement,  which  were  severed 
by  metes  and  bounds  from  the  said  tract  of 
1,000  acres.  On  the  26th  of  April.  1791,  John 
Craig  and  his  wife  made  a  conveyance  in  trusty 
to  Robert  Johnson  and  Elijah  Craig  of  all  his* 
property,  real  and  personal.  On  the  12th  of 
February.  1813,  Robert  Johnson,  as  surviving 
trustee,  under  a  decree  in  equity  of  the  Circuit 
Court  for  the  District  of  Kentucky,  conveyed 
to  the  lessors  of^  the  plaintiffs  that  part  of  fhe 
1,000  acres  not  previously  conveyed  to  the  de- 
fendant, Barr,  and  in  the  part  so  conveyed  was 
included  the  land  claimed  in  this  action. 

The  defendant,  Barr,  claimed  the  tract  of 
land  in  controversy  under  a  patent  for  400  acres 
issued  by  the  state  of  Kentucky,  on  the  15th  of 
September,  1795,  founded  on  a  survey  made 
for  Benjamin  Netherland,  May  12th,  1782. 

On  the  trial  of  the  cause,  the  plaintiffs  read 
in  evidence  to  the  jury  the  patent  to  John  Craig 
for  1,000  acres  of  land;  copies  of  two  other 
surveys  for  John  Craig;  the  deed  of  the  16th 
July,  1784,  to  Michael  Gratz,  the  ancestor  of 
the  lessors  of  the  plaintiffs;  the  deed  of  trust  of 
the  26th  of  April,  1791,  from  John  Craig  and 
wife  to  Robert  Johnson  and  £lijah  Craig;  the 
deed  of  the  12th  February,  1813,  from  Robert 
Johnson  (as  surviving  trustee)  to  the  lessors  of 
the  plaintiffs;  the  decree  in  the  chancery  suit 
between  Michael  Gratz  and  John  Craig  and 
217*]  others,  'under  which  that  deed  was 
made;  the  surveys,  plats,  and  reports  of  th« 
14th  of  January,  1783,  signed  by  John  Price, 
and  the  agreement  between  the  said  Gratz  and 
Barr.  The  plaintiffs  also  introduced  parol  testi- 
mony establishing  the  boundar}'  of  the  land 
patented  to  John  Craig,  and  proving  the  de- 
fendant's possession  of  the  whole  tract. 

The  defendant  gave  in  evidence  a  deed  from 
one  Cobum  to  him,  dated  the  13th  of  Decem- 
ber, 1796;  the  deed  from  Craig  to  him  of  the 
11th  of  April,  1787;  the  plat  and  certificate  of 
Netherland's  survey;  a  certificate  of  its  con- 
veyance by  Ann  Shields  to  the  defendant;  and 
gave  parol  testimony  that,  in  the  winter  and 
spring  of  1791,  Cobum  entered  into,  and  fenced 
a  field  within  the  boundary  of  Craig's  patent, 
claiming  to  hold  the  same  under  the  title  of 
Netherland,  as  part  of  the  land  included  in  his 
survey  of  400  acres. 

The  defendant  objected  to  the  admission  in 
evidence  of  the  record  and  proceedings  of  the 
Circuit  Court  in  the  chancery  suit  between 
Michael  Gratz  and  John  Craig  and  others;  but 
the  decree  was  permitted  to  be  read  to  the  jury, 
to  which  the  defendant  excepted.  The  defend- 
ant also  excepted  to  the  admission  in  evidence 
of  the  deed  from  John  Craig  to  Michael  Gratz, 
dated  the  16th  of  July,  1784,  because  the  same 
was  not  proved  by  the  subscribing  witnesses, 
nor  their  absence  accounted  for. 
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The  court  instructed  the  jury  as  follows:  1. 
That  if  they  should  be  of  opinion  that  neither 
the  defendant  nor  John  Cobum,  under  whom 
he  claims,  were  in  actual  possession  of  the  land 
now  in  dispute  prior  *to  the  18th  day  [*218 
of  November,  1784,  the  date  of  the  patent  to 
John  Craig  for  the  land  now  in  dispute,  that 
the  emanation  of  the  said  grant  gave  possession 
to  the  said  John  Craig  of  the  whole  of  the  said 
land ;  and  that  the  present  plaintiffs  were  en- 
titled to  the  benefit  of  that  possession.  2.  That 
if  the  jury  should  be  of  opinion  that  Robert 
Barr,  the  defendant,  entered  upon  and  took 
possession  of  the  land  in  contest  under  a  con- 
tract with  the  ancestor  of  the  plaintiffs,  and 
was  so  possessed  at  the  time  of  the  settlement 
of  Cobum,  under  whom  the  defendant  now 
pretends  title,  that  the  possession  of  Cobum, 
when  taken,  did  not  extend  within  the  patent 
lines,  under  which  the  lessors  of  the  plaintiffs 
claim,  beyond  his  actual  occupancy.  3.  That 
Cobum's  claiming  and  fencing  a  part  of  the 
land  in  1791,  or  whenever  the  jury  should  be 
of  opinion  he  took  possession  and  fenced  within 
the  patent  limits  aforesaid,  did  not  give  to  him 
a  legal  possession  to  any  other  part  of  the  land 
within  Uie  patent  to  Craig  than  that  of  which 
he  had  the  actual  occupancy.  4.  That  the  pos- 
session of  Cobum,  attempted  to  be  proved, 
more  than  twenty  years  before  the  bringing  this 
suit,  did  not  bar  the  plaintiffs'  right  to  sue, 
further  than  he  showed  an  actual  possession 
for  twenty  years,  or  upwards,  next  before  bring- 
ing this  suit. 

The  defendant  objected  to  the  instructions  so 
given  the  jury,  and  moved  that  the  court  should 
give  certain  other  instructions  to  the  jury, 
which  were  refused.  A  verdict  was  taken  for 
the  plaintiffs,  and  judgment  rendered  there- 
upon. The  defendant  afterwards  moved  for  a 
new  trial,  which  was  refused  by  'the  ['SIO 
court.  The  cause  was  thereupon  brought,  by 
writ  of  error,  to  this  court. 

This  cause  was  argued  by  Mr.  TrinMe  for  the 
plaintiffs  in  error,  who  made  the  following 
points:  1.  That  the  court  below  erred  in  re- 
fusing the  motion  for  a  new  trial.  2.  That  the 
decree  in  the  chancery  suit  between  Michael 
Gratz  and  John  Craig  and  others  was  not  ad- 
missible in  evidence  in  this  case.  3.  That  there 
was  error  in  admitting  in  evidence  the  det-d 
from  John  Craig  to  Michael  Gratz  of  the  16th 
of  July,  1784,  without  the  regular  proof  of  ita 
execution  by  the  subscribing  witnesses.  4. 
That  the  deed  of  the  13lh  of  Febraary.  1813, 
from  Robert  Johnson,  as  surviving  trustee,  to 
the  lessors  of  the  plaintiff,  under  the  decree  in 
chancery,  was  not  admissible  in  evidence,  with- 
out preliminary  proof  that  Elijah  Craig  was 
dead.  5.  That  the  said  deed  was  not  approved 
by  the  court,  nor  recorded  as  required  by  the 
statute  of  Kentucky  of  the  16th  of  February, 
c.  453.  6.  That  the  deed  of  the  26th  of  April. 
1791,  from  John  Craig  and  wife,  in  trust  to 
Robert  Johnson  and  £lijah  Craig,  was  void 
under  the  statute  of  champerty  and  mainte- 
nance, the  land  being  at  the  time  in  the  adverse 
possession  of  Coburn.  7.  That  the  court  below 
erred  in  the  instructions  it  gave  to  the  jury. 

Mr.  Talbot  and  Mr,  Sergeant,  contra. 

Story.  J.,  delivered  the  opinion  of  the 
court:    In  this  case,  it  is  unnecessary  to  travel 
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220*]  •through  all  the  exceptions  taken  by 
the  defendant  in  the  court  below,  because, 
upon  the  facta  stated  in  the  bill  of  exceptions, 
some  of  the  opinions  required  of  the  court  upon 
points  of  law,  do  not  arise  from  the  evidence; 
and  as  to  others,  the  opinion  of  the  court,  if  in 
any  respect  erroneous,  was  so  in  favor  of  the 
defendant. 

The  first  error  assigned  is,  that  the  court  re- 
fused to  grant  a  new  trial;  but  it  has  been 
already  decided,  and  is  too  plain  for  argument, 
that  such  a  refusal  affords  no  ground  for  a  writ 
of  error. 

Another  error  alleged  is,  that  the  court  al- 
lowed the  decree  of  the  Circuit  Court,  in  the 
chancery  suit  between  Michael  Gratz  and  John 
Craig  and  others,  to  be  ^iven  in  evidence  to 
the  jury.  In  our  opinion  this  record  was 
clearly  admissible.  It  is  true  that,  in  general. 
Judgments  and  decrees  are  evidence  only  in 
suits  betwfeen  parties  and  privies.  But  the 
doctrine  is  wholly  inapplicable  to  a  case  like 
the  present,  where  the  decree  is  not  introduced 
S3  per  se  binding  upon  any  rights  of  the  other 
party,  but  as  an  introductory  fact  to  a  link  in 
the  chain  of  the  plaintiff's  title,  and  constitut- 
ing a  part  of  the  muniments  of  his  estate; 
without  establishing  the  existence  of  the  de- 
cree, it  would  be  impossible  to  establish  the 
legal  validity  of  the  deed  from  Robert  John- 
ison  to  the  lessors  of  the  plaintiffs,  which 
was  made  under  the  authority  of  that  decree; 
and  under  such  circumstances  to  reject  the 
proof  of  the  decree,  would  be,  in  enect.  to 
declare  that  no  title  derived  under  a  decree 
in  chancery,  was  of  any  validity  except  in  a 
suit  between  parties  and  privies,  so  that  in 
221*]  *a  suit  by  or  against  a  stranger,  it 
would  be  a  mere  nullity.  It  might  with  as 
much  propriety  be  argued  that  the  plaintiff 
was  not  at  liberty  to  prove  any  other  title 
deeds  in  this  suit,  because  they  were  res  inter 
alioH  acta. 

Another  error  alleged  is,  the  admission  in 
evidence  of  the  deed  of  John  Craig  to  Michael 
Gratz,  dated  the  16th  of  July,  1784,  without 
the  regular  proof  of  its  execution  by  the  sub- 
scribing witnesses.  But  ns  that  deed  was  more 
than  thirty  years  old,  and  was  proved  to  have 
been  in  the  possession  of  the  lessors  of  the 
plaintiff,  and  actually  asserted  by  them  as  the 
ground  of  their  title  in  the  chancery  suit,  it 
was,  in  the  language  of  the  books,  sufficiently 
accounted  for;  and  on  this  account,  as  well  as 
because  it  was  a  part  of  the  evidence  in  sup- 
port of  the  decree,  it  was  admissible,  without 
the  regular  proof  of  its  execution. 

Another  error  alleged  is,  that  the  deed  from 
Robert  Johnson  to  the  plaintiffs,  under  the  de- 
cree in  chancery,  wa<*  not  admissible  in  evi- 
dence without  proof  that  Robert  Johnson  was 
the  surviving  trustee,  and  that  Elijah  Craig 
was  dead.  But  upon  examining  the  bill  of 
exceptions  of  the  defendant,  no  point  of  this 
sort  arises;  for  it  is  there  stated  that  the  plaint- 
iff gave  in  evidence  '•  the  deed  from  Robert 
Johnson,  the  surviving  trustee  to  the  lessors  of 
the  plaintiff;"  and  no  objection  appears  to  have 
been  made  to  its  admissibility  on  this  account. 

Having  disposed  of  these  minor  objections, 
we  may  advance  to  the  only  points  of  any  real 
importance  in  the  cause,  but  which,  in  our 
opinion,  are  of  no  intrinsic  difficulty.     Upon 
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the  issuing  of  the  patent  *to  John  [*222 
Craig,  in  November,  1784,  the  possession  then 
being  vacant,  he  became,  by  operation  of  law, 
vest^  with  a  constructive  actual  seizin  of  the 
whole  tract  of  land  included  in  his  patent. 
His  whole  title  (such  as  it  was)  passed  by  his 
prior  conveyance  in  July,  1784,  to  Michael 
Gratz,  the  ancestor  of  the  lessor  of  the  plaintiff, 
and  the  moment  it  became  complete  at  law  by 
the  issuing  of  the  patent,  the  actual  construc- 
tive seizin  of  Craig  was  transferred  to  Gratz, 
in  virtue  of  that  conveyance.*  When,  subse- 
quently, in  virtue  of  the  agreement  made  in 
June,  1786,  between  Michael  Gratz  and  the 
defendant,  for  the  purchase  of  750  acres  of  the 
tract  of  1,000  acres,  the  defendant  entered  into 
possession  of  the  whole  tract,  under  this 
equitable  title,  his  possession  being  consistent 
with  the  title  of  Gratz,  and  in  common  with 
him,  was  the  possession  of  Gratz  himself,  and 
epured  to  the  benefit  of  both,  according  to  the 
nature  of  their  titles.  When,  subsequently,  in 
April,  1787,  by  the  direction  of  Gratz,  Craig 
conveyed  to  the  defendant  a  large  portion  of 
the  land  in  fulfillment  of  the  agreement  between 
Gratz  and  Barr,  and  the  same  was  severed  by 
the  metes  and  bounds  in  the  deed  from  the 
tract  of  1.000  acres,  the  defendant  became  sole 
seized  in  his  own  right  of  the  portion  so  con- 
veyed. But  as  he  still  remained  in  the  actual 
possession  of  the  residue  of  the  tract  within  the 
bounds  of  the  patent,  and  this  possession  was 
originally  taken  under  Gratz,  the  character  of 
his  tenure  was  not  changed  by  his  own  act. 
and  therefore  *he  was  qiian  tenant  to  P223 
Gratz;  and  as  such,  continued  the  actual  seizin 
of  the  latter  over  the  whole  of  this  residue,  at 
least  up  to  the  period  of  the  deed  from  Cobum 
to  the  defendant  in  1796.  This  brings  us  to 
the  consideration  of  the  period  when  the  evi- 
dence first  establishes  any  entry  or  possession 
in  John  Cobum.  It  appears  by  the  evidence, 
that  in  the  winter  and  spring  of  1791,  Cobum 
entered  into,  and  fenced,  a  field  within  the 
boundary  of  Craig's  patent,  claiming:  to  hold 
the  same  under  the  title  of  Netherland,  as  part 
of  the  land  included  in  his  survey  of  a  tract  of 
400  acres.  If  Cobum  at  this  time  had  been 
the  legal  owner  of  Netherland's  survey,  his 
actual  occupation  of  a  part,  would  not  have 
given  him  a  constructive  actual  seizin  of  the 
residue  of  the  tract  included  in  that  survey,  if 
at  the  time  of  his  entry  and  occupation  that 
residue  was  in  the  adverse  seizin  of  another 
person  having  an  older  and  better  title.  For 
where  two  persons  are  in  possession  of  land  at 
the  same  time,  under  different  titles,  the  law 
adjudges  him  to  have  the  seizin  of  the  estate 
who  has  the  better  title.  Both  cannot  be 
seized,  and,  therefore,  the  seizin  follows  the 
title.  Now,  it  is  clear  that  the  title  of  Craig, 
and,  of  course,  of  his  grantee,  Gratz,  was  older 
and  belter  than  Netherland*s;  and  the  posses- 
sion of  Barr  under  that  title,  being  the  posses- 
sion of  Gratz.  the  legal  seizin  of  the  land  which 
was  not  sold  to  Barr,  was  by  construction  of 
law  in  Gratz;  and  the  disseizin  of  Coburn  un- 
der a  junior  title,  did  not  extend  beyond  the 
limits  of  his  actual  occupancy.  This  reason- 
ing proceeds  upon  the  supposition  that  Coburn 
had    a   good    title    to     Netherland's   survey. 


1.-  Vide  Green  v.  Liter,  8  Cranch,  229,  245. 
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224*1  *But,  in  fact,  no  such  title  was  shown 
in  evidence,  there  being  no  proof  that  Ann 
Shield,  from  whom  Coburn  derived  his  title, 
was  the  legal  owner  of  the  title  of  Netherland. 
So  that  the  entry  of  Coburn  must  be  considered 
as  an  entr^  without  title,  and,  consequently, 
his  disseizm  was  limited  to  the  bouncis  of  his 
actual  occupancy.  This  view  of  the  case  dis- 
poses of  the  objection  to  the  deed  from  Craig 
and  wife  to  Robert  Johnson  and  £lijah  Craig, 
in  1791,  upon  the  ground  that  it  was  within  the 
statutes  of  champerty  and  maintenance,  the 
land  being  at  the  time  in  the  adverse  posses- 
sion of  Coburn;  for  as  to  all  the  land  not  in  his 
actual  occupancy  (and  to  this  alone  the  charge 
of  the  court  applied)  the  deed  was,  at  all 
events,  operative;  the  grantors,  and  persons 
holding  under  them,  having  at  all  times  had 
tlie  legal  seizin.^ 

Another  objection  taken  is,  that  the  deed 
from  Robert  Johnson  to  the  lessors  of  the 
plaintiff,  under  the  decree  in  chancery,  was 
not  approved  by  the  court,  nor  recorded  in  the 
court  in  conformity  with  the  statute  of  Ken- 
tucky of  the  16th  of  February.  1818,  ch.  453. 
In  our  judgment  no  such  approval  was  neces- 
sary; and  upon  examination  of  the  statute  in 
question,  it  is  clear  that  it  is  not  imperative  in 
the  present  case. 

Upon  the  whole,  without  going  more  mi- 
nutely into  the  case,  we  are  all  of  opinion 
that  the  judgment  of  the  court  below  ought 
to  be  affirmed.  No  error  has  been  committed 
which  is  injurious  to  the  defendant.  He 
225*]  has  *had  the  full  benefit  of  the  Uw, 
so  far  as  the  facts  of  this  case  would  warrant 
the  court  in  applying  it  in  his  favor. 

Judgment  affirmed. 

Cited— 9  Wheat.  288;  1  Pet.  169;  5  Pot.  355,  440, 
498 ;  5  Wheat.  IZi ;  6  Pet.  140,  743;  9  Pet.  72,  735 ;  10 
Pet.  224, 443 ;  12  Pet.  Iff3,  456 : 3  How.  690;  4  How.  15 ; 
5  How.  224;  1  Wall.  598;  3  WaU.  105;  18  Wall.  604; 
10  Otto,  81 ;  1  McLean,  m ;  1  Wood.  &  M.  174. 
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ELIASON  ET  AL.  V.  HENSHAW. 

Where  A  offered  to  purchnse  of  B  two  or  three 
hundred  barrels  of  flour,  to  be  delivered  at  George- 
town (District  of  Columbia),  by  the  first  water, 
and  to  pay  for  the  same  S9.50  per  barrel ;  and  to  the 
letter,  containing  this  offer,  required  an  answer  by 
the  return  of  the  wagon  by  which  the  letter  was 
sent.  This  wagon  was  at  thfit  time  in  the  service 
of  B  and  employed  by  him  in  conveying  flour  from 
his  mill  to  Harper's  Ferry,  near  to  which  place  A 
then  was.    His  offer  was  accepted  by  B,  In  a  letter 

1.— Vide  Walden  v.  Gratz's  Heirs,  ante^  Vol.  I.,  p. 
292. 


sent  by  the  first  regular  mail  to  Georgetown^  and 
received  by  A  at  tnat  place ;  but  no  answer  wa» 
ever  sent  to  Harper's  Ferry.  Held,  that  this  ac« 
ceptance,  oommunloated  at  a  place  different  from 
that  indicated  by  A  Imposed  no  obligation  binduMp 
upon  him. 

An  offer  of  a  bargain,  by  one  person  to  another. 
Imposes  no  obligation  upon  the  former,  unless  it 
Is  accepted  by  the  latter  according  to  the  terms  on 
which  the  offer  was  made.  Any  qualification  of.  or 
departure  from,  those  terms,  invalidatee  the  offer, 
unless  the  same  be  agreed  to  by  the  party  who 
made  it. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 
This  cause    was  argued  by  Mr.  Jones  and 
Mr.  Key  for  the  plaintiff  in  error,  and  by  Mr. 
Swann  for  the  defendant  in  error. 


Washington  J.,  delivered  the  opinion  of  the 
court:  This  is  an  action,  brought  by  the  de- 
fendant *in  error,  to  recover  damages  [*220 
for  the  non-performance  of  an  agreement,  al- 
leged to  have  been  entered  into  by  the  plaintiffs 
in  error,  for  the  purchase  of  a  quantity  of  flour 
at  a  stipulated  price.  The  evidence  of  this 
contract  given  in  the  court  below,  is  stated  in  a 
bill  of  exceptions,  and  is  to  the  following  ef- 
fect :  A  letter  from  the  plaintiffs  to  the  defend- 
ant, dated  the  10th  of  February,  1813,  in  which 
they  say:  "Capt.  Conn  informs  us  that  you 
have  a  quantity  of  flour  to  dispose  of.  We  are 
in  the  practice  of  purchasing  nour  at  all  times» 
in  Georgetown,  and  will  be  glad  to  serve  you, 
either  in  receiving  your  flour  in  store,  when  the 
markets  are  dull,  and  disposing  of  it  when  the 
markets  will  answer  to  advantage,  or  we  will 
purchase  at  market  price  when  delivered;  if 
you  arc  disposed  to  engage  two  or  three  hun- 
dred barrels  at  present,  we  will  give  you  $9.50 
per  barrel,  deliverable  the  first  water  in  George- 
town, or  any  service  we  can.  If  you  should 
want  an  advance,  please  write  us  by  mail,  and 
will  send  you  part  of  the  money  in  advance." 
In  a  postscript  they  add:  "Please  write  by  re- 
turn of  wagon  whether  you  accept  our  offer.** 
This  letter  was  sent  from  the  house  at  which 
the  writer  then  was,  about  two  miles  from 
Harper's  Ferry,  to  the  defendant  at  his  mill,  at 
Mill  Creek,  distance  about  30  miles  from  Har- 
per's Ferry,  by  a  wagoner  then  employed  by  the 
defendant  to  haul  flour  from  his  mill  to  Har- 
per's Ferry,  and  then  alx)ut  to  return  home  with 
his  wagon.  He  delivered  the  letter  to  the  de- 
fendant on  the  14th  of  the  same  month,  to 
which  an  answer,  dated  the  succeeding  day 
was  written  by  the  defendant,  addressed  to  the 
plaintiffs  at  Georeetown,  *and  des-  [*227 
patch  by  a  mail  which  left  Mill  Creek  on  the 
19th,  being  the  flrst  regular  mail  from  that 
place  to  Georgetown.  In  this  letter  the  writer 
says:  "Your  favor  of  the  10th  inst.  was  hand- 
ed me  by  Mr.  Chenoweth  lajst  evening.     I  take 


Note.— An  offer  by  letter  is  a  continuing  offer  un- 
til the  letter  be  received,  and  for  a  reasonable  time, 
thereafter,  during  which  the  party  to  whom  it  is 
addressed  may  accept  the  offer,  and  communicate 
the  fact  of  his  acceptance.  This  offer  may  be  with- 
drawn by  the  maker  nt  any  moment,  and  it  is 
withdrawn  as  soon  as  notice  of  such  withdrawal 
reachen  the  party  to  whom  the  offer  is  made,  and 
not  before.  If,therefore,  the  party  accepts  the  offer 
before  such  withdrawal,  the  bargain  is  completed. 
There  is  then  a  contract,  founded  on  mutual  as- 
sent.   And  ana  coeptanoe  to  this  effect  is  made,  and 
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is  communicated,  when  the  party  receiving  tbeof-> 
fer  puts  into  the  mail  his  answer  accepting  it.  I 
Pars,  on  Cont.  4t$3;  Adams  v.  Lindsell,  1  B.  ft  Aid. 
081;  Kennedy  v.  Lee,  3  Meriv.  441 ;  Potter  v.  Sand" 
ers,  6  Hare.  1,  A  letter  offering  a  contract  does 
not  bind  the  party  to  whom  it  is  addressed  to  re- 
turn an  answer  by  the  verv  next  pO!ft  after  its  de^ 
livery,  or  to  lose  the  benefit  of  the  oontmct,but  an 
antiwer,  posted  on  the  day  of  receiving  the  offer.  Is 
sufficient :  the  contract  Is  accepted  by  the  posting 
of  a  letter  declaring  its  acceptance :  a  person  put- 
ting into  the  post  a  letter  deolaring  his  acoeptanoe 
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the  earliest  opportunity  to  andwer  it  by  post. 
Your  proposal  to  engage  800  barrels  oi  nour, 
delivered  in  Georgetown,  by  the  first  water,  at 
f9.50  per  barrel,  I  accept,  and  shall  send  on  the 
flour  by  the  first  boats  that  pass  down  from 
where  my  flour  is  stored  on  the  river;  as  to  any 
advance,  will  be  unnecessary — payment  on  de- 
livery is  all  that  is  required. 

On  the  25th  of  the  same  month,  the  plaintiffs 
addressed  to  the  defendant  an  answer  to  the 
above,  dated  at  Georgetown,  in  which  they  ac- 
knowledge the  receipt  of  it,  and  add,  "Not  hav- 
ing heard  from  jou  before,  had  quite  given 
over  the  expectation  of  getting  your  flour,  more 
particularly  as  we  requested  an  answer  bv  re- 
turn of  wagon  the  next  day,  and  as  we  did  not 
get  It,  had  bought  all  we  wanted." 

The  wagoner,  by  whom  the  plaintiffs  first 
letter  was  sent,  informed  them,  when  he  receiv- 
ed it,  that  he  should  not  probably  return  to 
Harper's  Ferry,  and  he  did  not  in  fact  return 
in  the  defendant's  employ.  The  flour  was  sent 
down  to  Georgetown  some  time  in  March,  and 
the  delivery  of  it  to  the  plaintiffs  was  regularly 
tendered  and  refused. 

Upon  this  evidence,  the  defendants  in  the 
court  below,  the  plaintiffs  in  error,  moved  that 
<;ourt  to  instruct  the  jury,  that,  if  they  believed 
the  said  evidence  to  be  true,  as  stated,  the 
plaintiff  in  this  action  was  not  entitled  to  recov- 
-228*]  er  the  amount  of  the  price  of  *the  300 
l)arrels  of  flour,  at  the  rate  of  f  9.50  per  barrel. 
The  court  being  divided  in  opinion,  the  instruc- 
tion prayed  for  was  not  given. 

The  question  is,  whether  the  court  below 
^ught  to  have  given  the  instruction  to  the  jury, 
as  the  same  was  prayed  f©r.  If  they  ought, 
the  judgment,  which  was  in  favor  of  the  plaint- 
iff in  that  court,  must  be  reversed. 

It  is  an  undeniable  principle  of  the  law  of 
.contracts,  that  an  offer  of  a  bargain  by  one  per- 
son to  another,  imposes  no  obligation  upon  thcf 
former,  until  it  is  accepted  by  the  latter,  ac- 
ct>rding  to  the  terms  in  which  the  offer  was 
njiadc.  Any  qualification  of.  or  departure  from, 
tiaose  terms,  iovalidates  the  offer,  unless  the 


same  be  agreed  to  by  the  person  who  made 
it.  Until  the  terms  of  the  agreement  have  re- 
ceived the  assent  of  both  parties,  the  nego- 
tiation is  open,  and  imposes  no  obligation  upon 
either. 

In  this  case,  the  plaintiffs  in  error  offered  to 
purchase  from  the  defendant  two  or  three  hun- 
dred barrels  of  flour,  to  be  delivered  at  George- 
town, by  the  first  water,  and  to  pay  for  the  same 
$9.50  per  barrel.  To  the  letter  containing  this 
offer,  they  required  an  answer  by  the  return  of 
the  wagon,  by  which  the  letter  was  despatched. 
This  wagon  was,  at  that  time,  in  the  service  of 
the  defendant,  and  employed  by  him  in  haul- 
ing flour  from  his  mill  to  Harper's  Ferry,  near 
to  which  place  the  plaintiffs  then  were.  The 
meaning  of  the  wnters  was  obvious.  They 
could  easily  calculate  by  the  usual  length  of 
time  which  was  employed  by  this  wagon,  in 
traveling  from  Harper's  Ferry  to  Mill  Creek, 
and  back  'again  with  a  load  of  flour,  [*229 
about  what  time  they  should  receive  the  desir- 
ed answer,  and,  therefore,  it  was  entirely  unim- 
portant whether  it  was  sent  by  that  or  another 
wagon,  or  in  any  other  manner,  provided  it  was 
sent  to  Harper's  Feriy,  and  was  not  delayed 
beyond  the  time  which  was  ordinarily  employ- 
ed by  wagons  engaged  in  hauling  flour  from  the 
defendant's  mill  to  Harper's  Ferry .^  Whatever 
uncertainty  there  might  have  been  as  to  the 
time  when  the  answer  would  he  received,  there 
was  none  as  to  the  place  to  which  it  was  to  be 
sent;  this  was  distinctly  indicated  by  the  mode 
pointed  out  for  the  conveyance  of  the  answer. 
The  place,  therefore,  to  which  the  answer  was 
to  be  sent,  constituted  an  essential  part  of  the 
plaintiff's  offer. 

It  appears,  however,  from  the  bill  of  excep- 
tions, that  no  answer  to  this  letter  was  at  any 
time  sent  to  the  plaintiffs,  at  Harper's  Ferry. 
Their  offer,  it  is  true,  was  accepted  by  the  terms 
of  a  letter  addressed  Georgetown,  and  received 
by  the  plaintiffs  at  that  place;  but  an  accept- 
ance communicated  at  a  place  different  from 
that  pointed  out  by  the  plaintiffs,  and  forming 
a  part  of  their  proposal,  imposed  no  obligation 


if  a  coDtract  offered,  has  done  all  that  Is  neueasary 
^or  him  to  do,  and  is  not  answerable  for  casualties 
f)couriing  at  the  p<^t-offlce. 
Dunlop  v.  Hlgirins,  1  H.  L.  Gas.  881 ;  Stockton  v. 
lullen,?  M.  &\v.515. 

See  also,  ofxtablishlnff  the  same  doctrine  above 

rmeotioned  ;  Ueckwith  v.  Cbeever,  1  Poster  (N.  H.) 

Ill :  Brisban  v.  Boyd,  4  Paisre,  17;  Averill  v.  Hcdflre* 

Conn.  43S;  Martin  v  Frith,  6  Wend.  103 ;    VaHsar 

Camp,  14  Barb.  341 ;  S.  C.  1  Kern.  441 ;  Clark  v. 

Tales, »)  Barb.  42;  Levy  v.  Cohen,  4  Geo.  1;  Cbiles 

Nelson,  7  Dana,  281:  Falls  v.  Gaither,  9  Port. 

n  Ala.)  606:  Hamilton  V.  Lycominff  Ins.  Co.  SPenn. 

'St.  389:  Hutcheson  v.  Blakeman,  3  Met.  (Ky.)  80; 

Underbill  v.  North  Am.,  etc.,  96  Barb.  364 ;  Harris's 

Case,  3  ^ng.  Kep.  (Moak's)  5si9;  Mattoson  v.  Scofleld, 

27  Wis.  871 :  Meyers  v.  Smith,  48  Barb.  614. 

Where  an  insurance  company  made  known  by 
'tterthe  terms  on  which  they  were  willing  to  in- 
■e,  the  contract  was  complete  when  the  insured 
pl^^r»»vf>d  a  letter  in  the  post-office  accepting  the  termti; 
tad  ^'^  \he  house  having  been  burned  down  while  the 
j^jj^^nce  « of  acceptance  was  in  proirress  by  the  mall, 
tii^p„*>n8npany  were  held  responsible. 
Tkri  C  "y***^  V.  Merch.  F.  Insurance  Co.,  9  How.  390 ; 
T|L>"^Pff9.  Alto,  2  Ware,  Da  vies,  344;  Bentiey  v.Coe, 
I^Co   I  b»'*,¥'N.Y.4«3. 

This  fJ.  *'"'  ^-"^  although  the  letter  of  acceptance  never 
«^?»^.»rt  timcestination.  Duncan  v.  Topham,  8  C. 
g^^tsm  perplv 

If  thu  \J^  take  *«r  containing  the  offer,  requests  an 
iiM«I»k  ^°*  ovi^t  urn  mail,  and  the  letter  containing 

Vhettt 


the  acceptance  of  the  offer  is  not  sent  by  return 
mail  the  person  making  the  offer  may  consider  it 
rejected,  and  may  proceed  in  the  same  manner  as 
if  it  had  never  been  mad^.  Taylor  v.  Kennie,  85 
Barb.  272. 

When  the  offer  is  by  letter,  or  telegram,  the  ac- 
ceptance signified  in  the  same  manner  issufflcieut, 
irrespective  of  the  time  when  it  comes  to  the  knowl- 
edge of  the  proposing  party,  or  whether  the  an- 
swer is  ever  received.  Such  acceptance  is  sufficient 
sut>scription  to  take  the  case  out  of  the  statute  of 
frauds.  Trevor  v.  Wood,  36  N.  Y.  307 ;  rev'g  8.  C.  41 
Barb.  255;  Newcomb  v.  DeKood,  2  Ell  &  E.  271; 
Minn.  Oil  Co.  v.  Collier  Lead  Co.,  4  Dill.  431. 

It  is  not  necessary  to  prove  that  the  assent  actu- 
ally came  to  the  knowledge  of  the  proposer,  nor 
does  evidence  that  it  did  not  come  to  his  knowledge 
avail.  Vassar  v.  Camp,  11  N.  Y.  441 ;  aff'g.  14  Barb. 
341 ;  Parks  v.  Comstock,  60  liarb.  16. 

Although  the  sender  may  make  It  a  condition 
that  the  proposal  shall  not  be  binding  upon  him 
until  the  notice  of  acceptance  is  received  by  him. 
Fellows  v.  Prentiss,  3  Den.  520. 

Or  the  time  for  acceptance  may  be  limited.  But- 
ton V.  Philips,  24  How.  Prac.  Kep.  111. 

If  there  is  any  departure  from  or  qualification  of 
the  terras  ofTered,  there  is  no  binding  agreement. 
Snow  V.  Miles,  3 Cliff.  608 ;  Head  v.  Prov.  Ins.  Co.,  2 
Craneh,  127;  Carr  v.  Duval.  14  Pet.  77;  Ocean  Ins. 
Co.  v.  Carrington,  3  Conn.  357 ;  Myers  v.  Keystone 
Ins.  Co.,  27  Penn.  St.  268. 
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binding  upon  them,  unless  they  had  acquiesced 
in  it,  which  they  declined  doing. 

It  is  no  argument  that  an  answer  was  receiv- 
ed at  Georgetown ;  the  plaintiffs  in  error  had  a 
right  to  dictate  the  terms  upon  which  they 
would  purchase  the  flour,  and,  unless  they  were 
complied  with,  they  were  not  Iwund  by  them. 
All  their  arrangements  may  have  been  made 
with  a  view  to  the  circumstance  of  place,  and 
230*]  they  were  the  only  judges  of  its  ♦impor- 
tance. There  was  therefore  no  contract  con- 
cluded between  these  parties,  and  the  court 
ought,  therefore,  to  have  given  the  instructions 
to  the  jury,  which  was  asked  for. 

Judgment  reversed.  Cause  remanded,  toith 
direction  to  award  a  ventre  fa^das  de  now. 

Cit«d-14  Pet.  8S.  83 ;  0  How.  40SS ;  3  Qlff.  613. 


[common  law.] 
SOMBRVILLE'S  EXECUTORS 

V, 

HAMILTON. 

Where  the  defendant  In  ejectment,  for  lands  in 
Korth  Carolina,  has  been  in  possession  under  title 
in  himself,  and  those  under  whom  he  claimed,  for 
a  period  of  seven  years,  or  upwards,  such  posses- 
sion is,  by  the  statute  of  llmitati<m  of  Nortn  Caro- 
lina, a  conclusive  leiral  bar  asrainst  the  action  by 
an  adverse  claimant,  unless  such  claimant  brings 
himself  by  positive  proof  within  some  of  the  dis- 
abilitiee  provided  for  by  that  statute.  In  the  ab- 
sence of  such  proof,  the  title  shown  by  the  party  in 
possesion  is  so  complete  as  tu  prove,  in  an  action 
upon  a  covenant  against  incumbrances,  that  a  re- 
covery obtained  by  the  adverse  claimant  was  not 
by  a  paramount  legal  title. 

Qucere,  Whether  in  an  actipn  upon  a  covenant 
against  incumbrances,  the  plaintiff  is  bound  to 
show  that  the  adverse  claimant  recovered,  in  the 
suit  bv  which  the  plaintiff  is  evicted,  by  title  para- 
mount, or  whether  the  recovery  itself  is  prima 
facie  evidence  of  that  fact. 

THIS  was;^n  action  of  covenant  brought  in 
the  Circuit  Court  of  North  Carolina,  by 
the  executors  of  John  Somerville,  the  younger, 
against  John  Hamilton,  on  the  following  cove- 
nants in  a  deed  of  land  in  North  Carolina,  from 
Hamilton  to  John  Somerville,  the  elder,  dated 
April  15th.  1772.  The  ^ntor  covenanted 
23 1*]  *with  the  grantee,  his  heirs  and  assigns, 
that  the  premises  "  then  were,  and  so  forever 
thereafter  should  remain,  free  and  clear  of  and 
from  all  former  and  other  gifts,  bargains,  sales, 
dower,  right  and  title  of  dower,  judgments, 
executions,  title,  troubles,  charges,  and  incum- 
brances whatsoever,  done,  committed,  or  suffer- 
ed, by  the  said  John  Hamilton,  or  any  other 
person  or  persons  whatsoever,  the  ^uitrent 
afterwards  to  grow  due  to  Earl  Grenville,  his 
heirs,  &c.,  only  excepted."  There  was  also  a 
covenant  for  a  general  warranty.  Hamilton 
claimed  the  lands  under  a  deed,  dated  the  4th 
of  October,  1771,  from  one  Stewart,  who  was 
then  in  possession,  and  who  delivered  posses- 
sion to  Hamilton.  John  Somerville,  the  elder, 
conveyed  the  same  to  his  son,  John  Somerville, 
the  younger,  by  deed  dated  the  8th  of  Septem- 
ber, 1777;  and  Somerville,  the  younger,  con- 
veyed to  one  Whitmill  Hill,  by  deed  dated  the 
9th  of  October,  1795.     W.  Hill  died  on  the  18th 
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of  October,  1797,  having  by  his  last  will  devised 
the  lands  to  his  son.  Thomas  B.  Hill.  The  lat- 
ter having  entered  under  the  devise,  an  action 
of  ejectment  was  brought  against  him  in  the 
Superior  Court  of  the  state  of  North  Carolina 
for  Halifax  district,  on  the  7th  of  June,  1804, 
for  two  hundred  and  fifty  acres,  parcel  of  the 
said  lands,  by  one  Benjamin  Sherrod,  who,  at 
the  April  term,  1885,  of  the  said  court,  ob- 
tained a  verdict  and  judionent  for  the  posses- 
sion of  the  said  two  hundred  and  fifty  acres  of 
land,  and  was  put  in  possession  of  the  same. 
On  the  2d  of  September,  1804,  Hamilton  had 
notice  from  Somerville,  the  younger,  of  the  in- 
stitution of  this  suit,  but  dia  not  aid  in  the  de- 
fense. From  the  date  of  Stewart's  deed  to 
Hamihon  ♦(October  4th,  1771),  to  the  [*232 
commencement  of  this  suit  bv  Sherrod  against 
Hill,  on  the  7th  of  June,  li804,  the  land  in  con- 
troversy w*as  in  the  possession  of  Hamilton, 
and  of  Somerville  and  the  Hills,  claiming  under 
Hamilton.  On  the  6th  of  November,  1806. 
Somerville,  the  younger,  died,  leaving  the 
plaintiffs  executors  of  his  last  will  and  testa- 
ment. 

The  above  facts  were  found  by  a  special  ver- 
dict in  the  Circuit  Court,  and  the  case  came 
before  that  court  upon  the  special  verdict  at 
November  term,  1816.  when  the  judges  differed 
in  opinion  upon  the  following  questions : 

1.  Whether  the  plaintiffs  were  bound  to  show 
that  Benjamin  Sherrod  recovered  against  Thom- 
as B.  Hi)l  by  title  paramount  to  that  derived 
from  Hamilton;  or  the  recovery  itself  was 
primafaeie  evidence  of  that  fact. 

2.  Whether  the  title  shown  by  Thomas  B. 
Hill  under  Hamilton  was  not  so  complete  as  to 
prove  that  Sherrod's  recovery  could  not  have 
been  by  title  paramount. 

Which  questions  were  thereupon  certified  to 
this  court  for  decision. 

The  cause  was  argued  at  the  last  term  by 
Mr.  Harper  for  the  plaintiffs,^  no  counsel  ap- 
pearing for  the  defendant. 

*The  opinion  of  the  court*  was  de-  [*23$ 
livered  at  the  present  term  by  Story,  J.: 

Upon  the  special  verdict  in  this  case,  the 
judges  in  the  court  below  differed  in  opinion 
on  two  points,  which  are  certified  to  this  oouit 
for  a  final  decision. 

1.  Whether  the  plaintiffs  were  bound  to 
show  that  Benjamin  Sherrod  recovered  again »4 
Thomas  B.  Hill  by  title  paramount  to  that  dep- 
rived from  Hamilton,  or  the  recovery  itself  was 
pritnorfacie  evidence  of  that  fact.  ) 

2.  Whether  the  title  shown  by  Thonoas  IB. 
Hill  under  Hamilton  was  not  so  complete  as  tV 
prove  tliat  Sherrod's  recovery  could  not  be  by 
title  paramount. 

Upon  the  first  point,  this  court  also  is  divided 
in  opinion,  and,  therefore,  no  decision  cao  h 
certified.    But  as  we  are  unanimous  on  true 
second  point,  and  an  opinion  on  that  fiigg^\^ 
disposes  of  the  cause,  it  will  now  be  pronoi 

From  the  date  of  Stewart's  deed  to  Hai 
in  October,  1771,  until  the  commence] 
the  suit  by  Sherrod  against  Hill,  in  Ji 

1.— He  cited  Duffleld  v.  Scott,  ST-.'Sf^SS,  wH*^ 
dale  V.  Babcock.  1  Johns.  Rep.  517;  ♦h^nS&.t'lw- 
ham,6Jobnii.  Kep.168;  Bender  v.  F^SiSSffiPij^r:* 
Dall.  486 ;  Hamllt6n  v.  Cutta,  4  MaiiJ  Pj^^^JJ^ 
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a  period  of  thirty-three  years,  the  land  in  con- 
troversy was  in  the  exclusive  possession  of 
Hamilton,  and  those  deriving  title  under  him. 
A  possession  for  such  a  len^h  of  time,  under 
title,  was,  by  the  statute  of  limitations  of  North 
Carolina,  a  conclusive  bar  against  any  suit  by 
any  adverse  claimant,  unless  he  was  within 
some  one  of  the  exceptions  or  disabilities  pro- 
vided for  by  that  statute.*  The  special  v^niict 
234*]  in  this  case  does  *not  find  either  that 
Sherrod  was  or  was  not  within  those  exceptions 
or  disabilities.  The  case,  therefore,  stands,  in 
this  respect,  purely  indifferent,  fiy  the  gen- 
eral principles  of  law,  the  partj  who  seeks  to 
recover,  upon  the  ground  of  his  being  witliin 
some  exception  of  the  statute  of  limitations,  is 
bound  to  establish  such  exception  by  proof,  for 
It  will  not  be  presumed  by  the  law.  In  the 
suit  by  Sherrod  against  itill,  it  would  have 
been  sufficient  for  the  defendant  to  have  relied 
upon  the  length  of  possession  as  a  statutable 
bar  to  the  action;  and  the  burthen  of  proof 
wouid  have  been  upon  Sherrod,  to  show  that 
he  was  excepted  from  its  operation.  By  anal- 
ogy to  the  rule  in  that  case,  the  proof  of  pos- 
session under  title  for  thirty-three  years  was 
presumptive  evidence,  and,  in  the  absence  of 
all  conflicting  evidence  to  remove  the  bar, 
conclusive  evidence  that  the  title  of  Hill, 
236*]  *under  Hamilton,  was  so  complete  that 
Sherrod's  recovery  could  not  have  been  by  title 
paramount. 

CerUficcUe  (uxardingly, 
Cited-6  Pet.  743 :  9  Pet.  736 ;  8  Wall.  255. 
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[CONBTITTTTIONAL   LAW.] 

THE  BANK  OP  COLUMBIA, 

V. 

OKELY. 

The  act  of  Assembly  of  Maryland,  of  17B8,  o.  80, 
Incorporatinfir  the  Bank  of  Columbia,  andfflvlngr  to 
the  corporation  a  ftuminary  process  by  execution, 
in  the  nature  of  an  attach  meat,  a^rainst  its  debtors 
who  have,  by  an  express  consent.  In  writing,  made 
the  bonds,  billR,  or  notep,  by  them  drawn  or  in- 
dorsed, negotiable  at  the  bank,  is  not  repugrnant  to 
the  constitution  of  the  United  States  or  of  Mary- 
land. 

But  the  last  provision  in  the  act  of  incorporation, 
which  gives  this  summary  process  to  the  bank  is  no 


1.— This  statute,  which  was  enacted  in  the  year 
1715,  provides  (sec.  8),  **  that  no  person  or  persons, 
or  their  heirs,  which  hereafter  shall  have  any  right 
or  title  to  any  lands,  tenements,  or  hereditaments, 
shall  thereunto  enter  or  make  claim,  but  within 
seven  years  after  his,  her,  or  their  right  or  title 
shall  descend  or  accrue;  and  in  default  thereof, 
such  person  or  persons  so  not  entering  er  making 
default,  shall  be  utterly  excluded  and  disabled 
from  any  entry  or  claim  thereafter  to  be  made." 
The  4rh  section  contains  the  usual  savings  in  fa%'or 
of  infants,  &c.,  who  are  authorized,  within  three 
years  after  their  disabilities  shall  cease  **to  com- 
mence his  or  her  suit,  or  make  his  or  her  entry." 
Persons  beyond  seas  are  allowed  eight  years  after 
their  return  ;  ^*  but  that  all  possessions  neld,  with- 
out suing  such  claim  as  aforesaid,  shall  be  a  per- 
petual bar  against  all  and  every  manner  of  persons 
whatever,  that  the  expectation  of  heirs  may  not. 
In  a  short  time,  leave  much  land  unpossessed,  ana 
titles  so  perplexed  that  no  man  will  know  from 
whom  to  take  or  buy  land."  Vide  Patton's  lessee 
^     v.  Easton,  cmte.  Vol.  I.,  p.  476. 
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part  of  its  corporate  franchises,  and  may  b9  re- 
pealed or  altered  at  pleasure  by  the  legislative 
will. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia.  « 

This  watt  a  proceeding  in  the  court  below, 
under  the  act  of  Assembly  of  Maryland  of 
1798,  c.  80,  incorporating  the  Bank  of  Colum- 
bia, the  14th  section  of  which  is  in  these  words: 

"  And  whereas  it  is  absolutely  necessary  that 
debts  due  to  the  said  bank  should  be  punctual- 
ly paid,  to  enable  the  directors  to  calculate  with 
certainty  and  precision  on  meeting  the  demands 
that  may  be  made  upon  them :  Be  it  enacted, 
that  whenever  any  person  or  persons  are  in- 
debted to  the  said  bank  for  moneys  borrowed 
by  them,  or  for  bonds,  bills  or  notes 
•given  or  indorsed  by  them,  with  an  [*23G 
express  consent  in  writing  that  they  may  be 
made  negotiable  at  the  said  bank,  and  shall  re- 
fuse or  neglect  to  make  payment  at  the  time 
the  same  ^come  due,  the  president  shall  cause 
a  demand  in  writing  on  the  person  of  the  said 
delinquent  or  delinquents,  having  consented  as 
aforesaid ;  or  if  not  to  be  found,  nave  the  same 
left  at  his  last  place  of  abode ;  and  if  the  money 
BO  due  shall  not  be  paid  within  ten  days  after 
such  demand  made,  or  notice  left  at  his  last 
place  of  abode  as  aforesaid,  it  shall  and  may  be 
lawful  for  the  president,  at  his  election,  to 
write  to  the  clerk  of  the  general  court,  or  of 
the  county  in  which  the  said  delinquent  or  de- 
linquents may  reside,  or  did  at  the  time  he  or 
they  contracted  the  debt  feslde,  and  send  to  the 
said  clerk  the  bond,  bill  or  note  due,  with  proof 
of  the  demand  made  as  aforesaid,  and  order  the 
said  clerk  to  issue  capias  ad  mtitfadendum^ 
fieri  faci<u,  or  attachment  by  way  of  execution^ 
on  whi(^h  the  debt  and  costs  may  be  levied,  by 
selling  the  .property  of  the  defendant  for  the 
sum  or  sums  of  money  mentioned  in  the  said 
bond,  bill  or  note ;  and  the  clerk  of  the  general 
court,  and  the  clerks  of  the  several  county 
courts  are  hereby  respectively  required  to  issue 
such  execution  or  executions,  which  shall  be 
made  returnable  to  the  court  whose  clerk  shall 
issue  the  same  which  shall  first  sit  after  issuing^ 
thereof,  and  shall  be  as  valid  and  as  effectual 
in  law,  to  all  intents  and  purposes,  as  if  the 
same  had  issued  on  judgments  regularly  ob- 
tained in  the  ordinary  course  of  proceeding  in 
the  said  court:  and  such  execution  or  execu- 
tions shall  not  be  liable  to  be  stayed  or  delayed 
by  any  supersedeas,  writ  of  error,  *ap-  [*237 
peal,  or  injunction  from  the  chancellor;  pro- 
vided alw^s,  that  before  any  execution  shal) 
issue  as  a^resaid,  the  president  of  the  bank 
shall  make  an  oath  (or  affirmation,  if  he  shall  be 
of  such  religious  society  as  allowed  by  this 
state  to  make  affirmation),  ascertaining  whether 
the  whole  or  what  part  of  the  debt  due  to  the 
bank  on  the  mid  bond,  bill  or  note,  is  due; 
which  oath  or  affirmation  shall  be  filed  in  the 
office  of  the  clerk  of  the  court  from  which  the 
execution  shall  issue;  and  if  the  defendants 
shall  dispute  the  whole,  or  any  part  of  the  said 
debt,  on  the  return  of  the  execution,  the  court 
before  whom  it  is  returned  shall  and  may  order 
an  issue  to  be  joined,  and  trial  to  be  haa  in  the 
same  court  at  which  the  return  is  made;  and 
shall  make  such  other  proceedings,  that  justice 
may  be  done  in  the  speediest  manner  " 

A  motion  was  made  in  the  court  below  to 
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quash  an  execution,  wbieb  had  been  issued 
against  the  defendant,  under  this  section,  upon 
the  ground  that  it  was  contrary  to  the  constitu- 
tion of  the  United  States,  article  7th  of  amend- 
ments.' and  to  the  21st  article  of  the  bill  of 
238*J  rights  of  Maryland.*  ♦The  court  be- 
low quashed  the  execution  upon  these  grounds, 
and  the  cause  was  brought  by  writ  of  error  to 
this  court. 

Mr.  Key,  for  the  plaintiff,  argued,  that  the  act 
of  Congress  of  the  27th  of  February,  1801,  giving 
effect  to  the  laws  of  Maryland  in  that  part  of 
the  district  of  Columbia,  which  was  ceded  to 
the  Unit^  States  by  the  state  of  Maryland,  was 
it  re-enactment  of  those  laws  under  the  exclu- 
,sive  powers  of  legislation  given  to  Congress 
over  the  district;  and  that  consequently  the 
question  of  the  repugnancy  to  the  local  consti- 
tution of  Maryland  coula  not  properly  arise. 
That  such  summary  proceedings,  whether  of  a 
criminal  or  civil  nature,  which  were  in  force  at 
the  time  when  the  constitution  of  the  United 
States  was  established,  were  to  be  preserved,  not- 
withstanding the  7th  article  of  the  amendments 
to  that  conbtitution.  That  the  statute  of  Mag- 
na Charta  in  England,  from  which  the  21st 
article  of  the  bill  of  riehts  of  Maryland  is  copied, 
was.  never  supposed  to  be  infringed  by  the 
multitude  of  modern  statutes,  und6r  which 
summary  convictions  for  petty  offenses  were 
had,  and  the  various  summary  proceedings  au- 
thorized by  the  revenue  laws,  which  had  also 
been  adopted  in  this  country;  but  that  what 
was  conclusive  of  the  question,  was,  that  no 
person  could  ever  be  made  liable  to  the  peculiar 
process  given  by  this  act  of  Maryland,  without 
his  own  express  consent  in  writing  that  the  bill, 
or  note,  drawn  or  indorsed  by  him.  should  be 
negotiable  at  the  Bank  of  Columbia;  which, 
taken  in  connection  with  the  othjer  provisions 
^39*]  of  the  section,  *was  equivalent  to  an 
agreement  that  this  summary  process  sliould 
issue  against  him  in  case  of  non-payment.  It 
was,  therefore,  a  case  within  the  maxim,  lex 
pro  se  introducta.  Even  after  the  consent  thus 
given  to  waive  the  trial  by  jury,  in  the  first  in- 
stance, the  party  may  dispute*  the  demand  on 
the  return  of  the  execution,  in. which  case  the 
court  is  to  order  an  issue  to  be  joined,  and  a 
trial  to  be  immediately  had  by  jury.  So  that 
the  whole  substantial  effect  oi  the  provision  is, 
to  authprize  the  commencement  of  a  suit  by  an 
attachment  of  the  person  and  property  of  the 
debtor,  instead  of  the  usual  common  law  pro- 
cess. 

Mr.  Janes,  contra,  insisted,  that  the  act  of  Con- 
gress of  the  29th  of  February,  1801,*  giving  ef- 
fect to  the  then  existing  laws  of  Maryland,  in 
that  part  of  the  District  of  Columbia  which  had 
been  ceded  to  the  United  States,  by  the  state  of 
Maryland,  did  not  extend  to  such  acts  as  are 


1.— Wblch  declares  that,  ''In  suits  at  common 
law,  where  the  value  In  controversy  shall  exceed 
twenty  dollars,  the  riffht  of  trial  by  iury  shall  be 
prraorved ;  and  no  fact,  tried  by  a  Jury,  shall  be 
otherwise  re-examlnod  in  any  court  of  the  United 
States,  than  accordlnir  to  the  rules  of  the  common 
law." 

8.— Which  declarer,  **  That  no  freeman  oiigrht  to 
be  taken,  or  imprisoned,  or  dlsseissed  of  his  free- 
hold, liberties,  or  prlvilojfes,  or  outlawed,  or  exiled, 
or  in  any  manner  de8tix)yed,  or  deprived  of  his  life, 
liberty,  or  prooerty,  but  by  the  Judgment  of  his 
peers,  or  by  the  law  of  the  land." 
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repugnant  to  the  state  and  national  constitu- 
tions. The  bill  of  rights  of  Maryland  limits 
the  legislative  powers  of  the  Assembly  of  Mary- 
land. By  the  third  article  of  that  bill  of  right's, 
the  right  of  trial  by  jury  is  secured  in  all  cases 
at  common  law,  and  the  same  right  is  secured 
by  the  seventh  amendment  to  the  constitution 
of  the  United  States  in  all  cases  at  common  law 
above  the  value  of  twenty  dollars.  The  con- 
sent of  the  party  that  his  paper  should  be  nego- 
tiable at  the  bank,  was  by  no  means  equivalent 
to  an  agreement  that  this  summar^^  process  of 
execution  before  judgment,  inverting  the  just 
and  natural  order  of  judicial  proceedinp, 
^should  be  issued  against  him.  Nor  [*240 
could  the  party  thus  consent  prospectively  to 
renounce  a  common  law  right.  As  a  stipula- 
tion in  a  policy  of  insurance  not  to  sue,  but  to 
abide  by  the  award  of  arbitrators,  will  not  de- 
prive the  courts  of  common  law  of  their  ordi- 
nary jurisdiction,  so  neither  will  the  consent  of 
the  partv  thus  given  deprive  him  of  his  right 
to  a  trial  by  jury.  But  even  supposing  the  pro- 
cess were  in  other  respects  regular,  the  act 
under  which  it  is  issued  does  not  empower  the 
clerk  of  the  Circuit  Court  of  the  district  of 
Columbia  to  issue  it.  It  is  conferred  by  the  let- 
ter of  the  statute  tipon  the  clerks  of  the  general 
court,  or  the  county  court,  and  no  proviBion 
is  made  in  the  act  of  Congress  of  the  27th  of 
February,  1801,  for  vesting  the  same  powers  in 
the  clerk  of  the  Circuit  Court  of  the  district, 
and  for  giving  to  that  court  the  same  jurisdic- 
tion over  the  case  which  the  state  court  of 
Marvland  previously  had. 
Jtr.  Martin,  contra,  was  stopped  by  the  court. 


Johnson,  J.,  delivered  the  opinion  of  the 
court:  In  this  c&se  the  defendant  contended, 
that  his  right  to  a  trial  by  jury,  as  secured  to 
him  hv  the  constitution  of  the  United  States, 
and  01  the  state  of  Maryland,  has  been  violated. 
The  question  is  one  of  the  deepest  interest ;  and 
if  the  complaint  be  well  founaed,  the  claims  of 
the  citizen  on  the  protection  of  this  court  are 
peculiarly  strong. 

The  7th  amendment  to  the  constitution  of 
the  United  Stales  is  in  these  words: 

*"In  suits  at  common  law,  where  [*241 
the  value  in  controversy  shall  exceed  $20,  the 
right  of  the  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common 
law." 

The  21st  article  of  the  Declaration  of  Rights 
of  the  state  of  Maryland,  is  in  the  words  of 
Magna  Charta: 

••No  freeman  ought  to  be  taken  or  impris- 
oned, &c.,  or  deprived  of  his  life,  liberty,  or 
Eroperty,  but  by  the  judgment  of  his  peers,  or 
y  the  law  of  the  land." 

The  act  by  which  this  bank  is  incorporated, 
gives  a  summary  remedy  for  the  recovery  of 
notes  indorsed  to  it,  provided  tliose  notes  l»e 
made  expressly  negotiable  at  the  bank  in  tbcir 
creation.  This  is  a  note  of  that  description; 
but  it  is  contended  that  the  act  authorizing  the 
issuing  of  an  execution,  either  agaiast  the  body 
or  effects  of  the  debtor,  without  the  judgment 
of  a  court,  upon  the  oath  and  demand  of  the 
president  of  the  bank,  is  so  far  a  violation  of 
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the  rights  intended  to  be  secured  to  the  indi- 
vidual, under  the  constitution  of  the  United 
States,  and  of  the  state  of  Maryland.  And  as 
the  clause  in  the  act  of  incorporation,  under 
which  this  execution  issued,  is  express  as  to 
the  courts  in  wliich  it  is  to  be  executed,  it  is 
further  contended,  that  there  is  no  provision  in 
the  law  of  Congress  for  executing  it  in  this 
district. 

We  readily  admit  that  the  provisions  of  this 
law  are  in  derogation  of  the  ordinary  principles 
242*]  of  private  *righu,  and,  as  such,  must 
be  subjected  to  a  strict  construction,  and  linder 
the  influence  of  this  admission,  will  proceed  to 
consider  the  several  questions  which  the  case 
presents. 

The  laws  of  the  state  of  Maryland  derive 
their  force,  in  this  district,  under  the  first  sec- 
tion of  the  act  of  Congress  of  the  27th  of  Feb- 
ruary, 1801.  But  we  cannot  admit  that  the 
section  which  gives  effect  to  those  laws  amounts 
to  a  re-enactment  of  them,  so  as  to  sustain  them,  , 
under  the  powers  of  exclusive  legislation,  given 
to  Congress  over  this  district.  The  words  of  i 
the  act  are,  "The  laws  of  the  state  of  Mary- 
land, as  they  now  exist,  shall  be  and  continue 
in  force  in  that  part  of  the  said  district,  which 
was  ceded  by  that  state  to  the  United  States.*' 
These  words  could  only  give  to  those  laws  that  \ 
force  which  they  previously  had  in  this  tract 
of  territory  under  the  laws  of  Maryland;  and 
if  this  law  was  unconstitutional  in  that  state, 
it  was  void  there,  and  must  be  so  here.  It  be- 
<x>mcs,  then,  unnecessary  to  examine  the  ques- 
tion, whetlier  the  powers  of  Congress  be  des- 
potic in  this  district,  or  whether  there  are  any, 
and  what,  restrictions  imposed  upon  it,  by  nat- 
ural reason,  the  principles  of  the  social  com- 
pact, or  constitutional  provisions. 

Was  this  act  void,  as  a  law  of  Maryland?  If 
it  was,  it  must  have  become  so  under  the  re- 
strictions of  the  constitution  of  the  state,  or  of 
the  United  States.  What  was  the  object  of 
those  restrictions?  It  could  not  have  been  to 
protect  the  citizen  from  his  own  acts,  for  it 
would  then  have  operated  as  a  restraint  upon 
his  rights.  It  must  have  been  against  the  acts 
243*]  *of  others.  But,  to  constitute  particu- 
lar tribunals  for  the  adjustment  of  controver- 
sies among  them,  to  submit  themselves  to  the 
exercise  of  summary  remedies,  or  to  temporary 
privation  of  rights  of  the  deepest  interest,  are 
among  the  common  incidents  of  life.  Such 
are  submissions  to  arbitration ;  such  are  stipu- 
lation bonds,  forthcoming  bonds,  and  contracts 
of  service.  And  it  was  with  a  view  to  the 
voluntary  acquiescence  of  the  individual,  nay, 
the  solicited  submission  to  the  law  of  the  con- 
tnict,  that  this  remedy  was  given.  By  making 
the  note  negotiable  at  the  bank  of  Columbia, 
the  debtor  chose  his  own  jurisdiction;  in  con- 
sideration of  the  credit  given  him,  he  volunta- 
rily relinquished  his  claims  to  the  ordinary  ad- 
ministration of  justice,  and  placed  himself  only 
in  the  situation  of  an  hypothecator  of  goods, 
with  power  to  sell  on  default,  or  a  stipulater  in 
the  admiralty,  whose  voluntary  submission  to 
the  Jurisdiction  of  that  court  subjects  him  to 
personal  coercion.  It  is  true,  cases  may  be 
supposed,  in  which  the  policy  of  a  country 
may  set  bounds  to  the  relinquishment  of  pn- 
vate  riehts.  And  this  court  would  ponder  long 
before  it  would  sustain  this  action,  if  we  could 


be  persuaded  that  the  act  in  question  produced 
a  total  prostration  of  the  trial  by  jury,  or  even 
invoIv(^  the  defendant  m  circumstances  which 
rendered  that  right  unavailing  for  his  protec- 
tion. But  a  power  is  rewsrved  to  the  judges  to 
make  such  rules  and  oraers  '*as  that  justice 
may  be  done;"  and  as  the  possession  of  judi- 
cial power  imposes  an  obligation  to  exercise  it, 
we  natter  ourselves  that  in  practice  the  evils 
so  eloquently  dilated  on  b}'  the  counsel  do  not 
exist.  And  if  *the  defendant  does  not  [*244 
avail  himself  of  the  right  given  him,  of  having 
an  issue  made  up,  and  the  trial  by  jury,  which 
is  tendered  to  him  by  the  act,  it  Is  presumable 
that  he  cannot  dispute  the  justice  of  the  claim. 
That  this  view  of  the  subject  is  giving  full 
effect  to  the  seventh  amendment  of  the  consti- 
tution, is  not  only  deducible  from  the  general 
intent,  but  from  the  express  wording  of  the 
article  referred  to.  Had  the  terms  been,  that 
"  the  trial  by  jury  shall  be  preserved,"  it  might 
have  been  contended  that  they  were  impera- 
tive, and  could  not  be  dispensecf  with.  But  the 
words  are,  that  the  right  of  trial  by  jury  shall 
be  preserved,  which  places  it  on  the  foot  of  a 
lex  pro  se  introducta,  and  the  benefit  of  it  may 
therefore  be  relinquished.  As  to  the  words 
from  Magna  Charta,  incorporated  into  the.  con- 
stitution of  Maryland,  after  volumes  spoken 
and  written  with  a  view  to  their  exposition,  the 
good  sense  of  mankind  has  at  lenerth  settled 
down  to  this:  that  they  were  intended  to  secure 
the  individual  from  the  arbitrary  exercise  of 
the  powers  of  government,  unrestrained  by  the 
estaolished  principles  of  private  rights  and  dis- 
tributive justice.  With  this  explanation,  there 
is  nothing  left  to  this  individual  to  complain 
of.  What  he  has  lost,  he  has  voluntarily  relin- 
quished, and  the  trial  by  jury  is  open  to  him, 
either  to  arrest  the  process  of  the  law  in  the 
first  instance  or  to  obtain  redress  for  oppres- 
sion, if  the  power  of  the  bank  has  been  abused. 
The  same  answer  is  equally  applicable  to  the 
argument  founded  on  the  third  article  of  the 
Maryland  constitution. 

In  giving  this  opinion,  we  attach  no  import- 
ance to  *the  idea  of  this  being  a  char-  P245 
tered  right  in  the  bank.  It  is  the  remedy,  and 
not  the  right;  and,  as  such,  we  have  no  doubt 
of  its  being  subject  to  the  will  of  Congress. 
The  forms  of  administering  justice,  and  the 
duties  and  powers  of  courts  as  incident  to  the 
exercise  of  a  branch  of  sovereign  power,  must 
ever  be  subject  to  legislative  will,  and  the 
power  over  them  is  unalienable,  so  as  to  bind 
subsequent  legislatures.,  This  subject  came 
under  consideration  in  the  case  of  Young  y. 
The  Bank  of  Alexandria,^  and  it  was  so  de- 
cided. 

The  next  question  is,  whether  the  courts  of 
this  district  are  empowered  to  carry  into  effect 
the  summary  remedy  given  to  the  bank  in  this 
case. 

The  law  requires  the  application  for  process 
to  be  made  to  the  clerk  of  the  general  court, 
or  of  the  county  court  for  the  county  in  which 
the  delinquent  resides,  and  obliges  such  clerk 
to  issue  the  execution,  returnable  to  the  court 
to  which  such  clerk  is  attached.  Unless,  there- 
fore, the  clerk  of  this  district  is  vested  with  the 
same  power,  and  the  courts  with  jurisdiction 
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over  the  case,  the  bank  would  not  have  the 
means  of  resorting  to  this  remedv. 

The  third  section  of  the  act  of  J'ebruary,  1801 , 
docs  not  vest  in  the  courts  that  power.  It 
onlj  clothes  the  courts  and  judges  of  this  dis- 
trict with  the  jurisdiction  and  powers  of  the 
circuit  courts  and  judges  of  the  United  States. 
But  we  are  of  opinion  that  this  defect  is  sup- 
plied bv  the  fifth  section  of  the  same  act,  taken 
240*]  in  connection  with  the  fifth  *8ection  of 
the  act  of  March  8d,  1801.  By  the  former  sec- 
tion, the  courts  of  the  district  are  vested  gener- 
ally with  jurisdiction  of  all  causes  in  law  and 
equity;  and,  by  the  latter,  the  clerks  of  the 
Circuit  Court  are  required  to  perform  all  the 
services  then  performed  by  the  clerks  of  the 
counties  of  the  state  of  Maryland.  Amons 
those  services  is  that  of  instituting  a  judicial 
proceeding  in  favor  of  this  bank,  and  the  re- 
turn of  that  process  is  recjuired  to  be  to  the 
court  with  which  such  clerk  is  connected.  That 
court  has  jurisdiction  of  all  cases  in  law  arising 
in  this  district,  and  thus  the  suit  is  instituted  by 
the  proper  officer,  by  writ  returnable  to  a  court 
having  a  jurisdiction  communicated  by  terms 
which  admit  of  no  exception. 

Upon  the  whole,  we  are  of  opinion  that  the 
law  IS  constitutional,  and  the  junsdiction  vested 
in  the  courts  of  the  district;  and,  therefore, 
that  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed, 

ated-12  Wheat.  298,342;  12  Wall.  281;  20  Wall. 
467;  2  Otto,  554;  8  Otto,  296,  605;  2  Paine,  579;  2 
Oranch  C.  C,  180.  706. 


[common  law.] 

THE  UNITED  STATES  t.  RICE. 

By  the  conquest  and  military  occupation  of  a 
portion  of  the  territory  of  tb^  United  States  by  a 
public  enemy,  that  portion  is  to  be  deemed  a  for- 
eign country,  so  far  as  ro8(>eets  our  revenue  laws. 

Goods  imported  Into  It,  are  not  imported  into  the 
United  States ;  and  are  subject  to  such  duties  only 
as  the  conqueror  may  impose. 
247*]  *Q  he  HubsequeDt  evacuation  of  the  con- 
quered territory  by  the  enemy,  and  resumption  of 
authority  by  the  United  htates,  cannot  changre  the 
character  of  past  transactions.  The  ju6  pfurfKininii 
does  not  apply  to  the  case ;  and  goodB  previously  im- 
ported do  not  become  liable  to  pay  duties  to  the 
iJnited  8tatcs,by  the  resumption  of  their  soyereign- 
ty  over  the  conquered  territory. 

ERROR  to  the  Circuit  Court  of  Massachu- 
setts. 
This  was  an  action  of  debt,  brought  by  the 
United  States  against  the  defendant,  upon  a 
bond  for  the  penal  sum  of  $15,000,  dated  the 
17th  of  April,  1815,  with  the  following  condi- 
tion :  The  condition  of  this  obligation  Is  such, 
that  if  the  above  bounden  Henry,  Rufus  and 
David,  or  either  of  them,  or  either  of  their  heirs, 
executors  or  administrators,  shall  and  do,  on 
or  before  the  17th  day  of  October  next,  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the 
collector  of  the  customs  for  the  District  of  Pe- 
nobscot, for  the  time  l)eing,  the  sum  of  $7,500, 
or  the  amoimt  of  the  duties  to  be  ascertained  as 
due  and  arising  on  certain  goods,  wares,  and 
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merchandises,  entered  by  the  above  bounden 
Henry  Rice,  as  imported  into  Castine,  during 
its  occupation  by  the  British  troops,  as  per  en- 
try dated  this  date,  then  the  above  obligation 
to  be  void,  otlierwise  to  remain  in  fall  force  and 
virtue. 

Oyer  of  the  condition  being  had,  the  defend- 
ant pleaded  as  follows:  That  before  the  time 
of  the  making  of  the  supposed  writing  obliga- 
tory, to  wit,  on  the  18th  of  June,  in  the  year  of 
our  Lord  1812,  war  was  declared  b^  the  Con- 
gress of  the  said  United  States,  to  exist  between 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land, and  the  dependencies  thereof,  and  the 
said  United  States  and  their  territoriei*, 
*and  war  and  open  hostilities  existed.  [*248 
and  were  carried  on  between  the  said  United 
States  and  the  said  United  Kingdom  of  Great 
Britain  and  Ireland,  and  the  dependencies 
thereof,  from  the  said  18th  of  June,  until  the 
17th  of  February,  in  the  year  of  our  Lord  1815. 
on  which  said  last-mentioned  day,  a  treaty  of 
peace  and  amity  between  the  said  United  States 
and  the  Kin^  of  the  said  United  Kingdom,  wa^ 
accepted,  ratified,  and  confirmed.  And  the  said 
Henry  further  saya,  that  during  the  continuance 
of  such  war  and  hostilities,  as  aforesaid,  and 
before  the  making  of  the  said  supposed  writing 
obligatory,  to  wit,  on  the  Ist  of  September,  in 
the  year  of  our  Lord  1814,  the  said  King  of  the 
said  United  Kingdom,  in  prosecution  of  said 
war  against  the  said  United  States,  did.  with  a 
naval  and  militarv  force,  and  in  a  hostile  man- 
ner, attack,  subdue,  capture,  and  take  pos^eh- 
sion  of  the  town  and  harbor  of  Castine,  situ> 
ated  in  the  District  of  Maine,  and  continued  to 
hold  the  exclusive  and  undisturbed  possession 
of  the  same  by  a  naval  and  military  force,  and 
in  a  hostile  manner,  and  secured  nis  said  pos- 
session by  muniments  and  military  works,  and 
had  and  exercised  the  exclusive  control  and 
government  thereof,  from  the  day  last  aforesaid, 
continually,  until  the  said  ratification  of  the 
treaty  aforesaid.  And  immediately  after  the 
capture  of  said  town  and  harbor,  and  before 
the  importation  of  the  goods  and  merchandiM.<s 
in  the  condition  of  said  writing  mentioned,  the 
said  King  of  the  said  United  Kingdom  caused 
a  custom-house,  or  excise  oflftce,  to  be  estab- 
lished at  said  C&stine,  and  appointed  a  collector 
of  the  customs  there,  who  thereupon  entered 
♦upon  the  discharge  of  the  duties  of  his  [*249 
said  office,  and  so  continued  to  exercise  the 
powers  and  disc^harge  the  duties  of  said  ofiice 
during  all  the  time  that  the  said  town  and  har- 
bor were  so  possessed  as  aforesaid,  by  the  mili- 
tary and  naval  forces  of  the  naid  King.  And 
the  said  Henry  further  says,  that  afterward*), 
and  while  the  said  town  and  harbor  were  st> 
held  and  po»;essed  by  the  military  and  naval 
forces  aforesaid,  and  were  under  tlie  control  aud 
government  of  the  said  King,  to  wit,  on  the  1st 
of  January,  in  the  year  of  our  Lord  1815.  th«? 
goods  and  merchandises  in  the  condition  of 
said  supposed  writing  obligatory  mentioned, 
were  purchased  by  Thomas  Adams.  Sanuiel 
Upton,  and  Grcenleaf  Porter,  who  were  then 
and  there  merchants,  resident  and  domiciled  in 
said  Castine,  and  there  trading  under  the  name 
and  firm  of  Upton  «&  Adams,  having  been  citi- 
zens of  said  United  States,  resident  in  Casting, 
and  there  trading  under  said  firm,  before  and 
at  the  time  of  said  occupation,  and  still  continu- 
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ing  to  reside  and  trade  in  said  Castine,  and  said 
goods  were  imported  into  the  said  town  of  Cas- 
tine.  by  them  the  said  Thomas,  Samuel,  and 
Greenleaf ,  and  were  by  them  duly  entered  in 
the  custom-house,  or  excise  office,  so  established 
as  aforesaid  in  said  Castine,  and  the  duties 
thereon  were  paid  to  said  collector,  so  appointed 
as  last  aforesaid.  And  the  said  Henry  further 
says,  that  at  the  time  of  the  purchase  and  im- 
portation aforesaid,  and  during  all  the  time 
that  the  said  town  and  harbor  were  so  held  and 
poss^sed.  as  aforesaid,  the  said  Thomas,  Sam- 
uel and  Greenleaf,  were  inhabitants  of  the  said 
town  of  Castine,  and  domiciled,  and  carrying 
260*J  on  *commerce  in  said  town,  under  the 
protection,  government,  and  authority  of  the 
said  King.  And  the  said  Henry  furtlier  avers, 
that  after  the  said  goods  and  merchandises  were 
so  imported  as  aforesaid,  after  the  entry  thereof 
with  the  collector  of  the  District  of  Penobscot, 
as  hereinafter  mentioned,  and  the  making  and 
executing  of  the  said  supposed  writing  obliga- 
tory, to  ."wit,  on  the  27th  of  April,  in  the  year 
of  our  Lord  1815,  in  pursuance  of  the  said 
treaty  so  made  and  ratified  as  aforesaid,  the 
said  town  of  Castine  was  evacuated  by  the 
troops  and  forces  of  said  Kin^,  and  possession 
thereof  was  taken  by  the  said  United  States. 
And  he  further  avers,  that  after  the  ratification 
of  the  treaty  aforesaid,  and  after  hostilities  had 
ceased  between  the  said  United  States  and  the 
said  United  Kingdom  and  its  dependencies,  to 
wit,  on  the  15th  day  of  April,  in  the  year  of 
our  Lord  1815,  at  Castine,  to  wit;  at  said  Bos- 
ton, the  said  Thomas,  Samuel  and  Greenleaf. 
for  a  valuable  consideration,  then  and  there 
paid  to  them  by  the  said  Henry,  bargained,  sold, 
and  delivered  to  him,  the  saia  Henry,  the  goods 
and  merchandises  aforesaid,  in  the  condition  of 
said  supposed  writing  obligatory  mentioned, 
the  same  being  then  in  said  Castine.  And  he 
further  avers,  that  after  the  making  and  ratifi- 
cation of  the  treaty  aforesaid,  and  after  tlie  bar- 
gain, sale,  and  delivery  aforesaid,  to  wit.  on 
the  17th  of  April,  in  the  year  last  aforesaid,  at 
Castine,  to  wit.  at  said  Boston,  Josiah  Hook, 
then  and  ever  since  collector  of  the  customs  of 
the  said  United  States  for  the  District  of  Pe- 
nobscot, in  which  said  district  the  said  town  of 
Castine  is  contained,  acting  under  color  of  the 
26 1*]  authority  ♦of  the  said  United  States. 
and  of  his  said  office  of  collector,  demanded  and 
required  of  the  said  Henry,  to  enter  the  said 
goods  and  merchandises  with  him  at  his  office 
in  said  Castine,  and  to  pay,  or  to  secure  to  the 
said  United  States,  the  same  duties  thereon,  as 
though  they  had  been  imported  into  the  said 
United  States,  from  a  foreign  port  or  place,  on 
the  said  last-mentioned  day,  in  a  ship  or  vessel 
lot  of  the  United  States,  and  then  and  there 
threatened  to  seize  and  detain  said  goods  and 
merchandises,  and  thereby  to  deprive  the  said 
Henry  of  all  use  and  benefit  thereof,  unless  he 
would  immediately  pay  or  secure  to  the  United 
States  such  duties  thereon  as  aforesaid.  Where- 
upon, to  prevent  the  seizure  and  detention  of 
said  goods  and  merchandises  by  said  collector, 
and  the  losses  and  damages  that  w^ould  have 
ensued  thereon,  and  that  he,  the  said  Henry, 
might,  without  any  lawful  interruption,  or  mo- 
lestation by  said  collector,  retain  and  dispose  of 
said  goods  and  merchandises,  for  his  use  and 
benefit,  he,  the  said  Henry,  then  and  there  en- 
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tered  the  said  goods  and  merchandises  with  the 
said  collector.  In  the  said  custom-house  at  Cas- 
tine, and  in  pursuance  of  the  demand  and  re- 
quirement aforesaid,  of  said  collector,  sealed 
and  delivered  the  said  supposed  writing  obliga- 
tory, with  said  condition  annexed,  to  said  col- 
lector. Add  the  said  Henry  avers,  that  the 
goods  and  merchandises  mentioned  in  the  said 
condition  are  the  same  which  were  imported 
into  the  said  port  and, town  of  Castine,  while 
the  said  port  and  town  were  in  the  possession 
and  under  the  control  and  government  of  the 
said  King,  and  which  were  ♦entered  at  [^25 2 
the  said  custom-house  there,  and  not  other  or 
different.  And  that  the  same  goods  and  mer- 
chandises, at  the  time  of  the  importation  afore- 
said, and  thence  continually,  until  the  sale  and 
delivery  thereof,  in  manner  aforesaid,  to  the 
said  Henry,  were  in  the  possession,  and  subject 
to  the  control  and  disposal  of  the  said  Thomas, 
Samuel  and  Greenleaf.  and  from  the  time  of  the 
sale  and  delivery  aforesaid,  until  and  at  the  time 
of  making  and  executing  the  said  supposed  writ- 
ing obligatory,  were  in  tne  possession,  and  sub- 
ject to  the  control  and  disposal  of  the  said  Hen- 
ry, at  Castine,  to  wit,  at  said  Boston.  By 
means  whereof  the  said  goods,  wares  and  mer- 
chandises, were  not,  at  the  time  of  entering  the 
same  with  the  said  Hook,  or  at  any  time  be- 
fore or  since,  goods,  wares,  or  merchandises, 
brought  into  the  said  United  States,  from  any 
foreign  port  or  place,  nor  upon  which  any  sum 
or  sums  of  money  whatsoever,  were  then 
and  there  due  and  arising,  or  payable  to  the 
said  United  States  for  duties,  and  this  he  is 
ready  to  verify.  Wherefore  he  prays  judg- 
ment, "  &c. 

There  was  a  second  plea,  not  varying  materi- 
ally from  the  first. 

To  these  pleas  the  Attorney  for  the  United 
States  demurred  generally,  and  the  defendant 
joined  in  demurrer. 

Judgment  was  rendered  for  the  defendant  in 
the  Circuit  Court,  and  the  cause  was  brought 
by  writ  of  error  to  this  court. 

The  cause  was  argued  by  the  Attomey-Oen- 
eral  *for  the  United  States,  and  by  [*263 
Mr.  Webster  for  the  defendant.  * 


Story,  J.,  delivered  the  opinion  of  the 
court: 

The  single  question  arising  on  the  pleadings 
in  this  case  is,  whether  goods  imported  into 
Castine  during  its  occupation  by  the  enemy  are 
liable  to  the  duties  imposed  by  the  revenue  laws 
upon  goods  imported  into  the  United  States. 
It  appears,  by  the  pleadings,  that  on  the  first 
day  of  September,  1814,  Castine  was  captured 
by  the  enemy,  and  remained  in  his  exclusiv. 


1.— He  cited  Srotius,  De  J.  B.  ao.  P.  1. 2,  c.  ,  s.  6, 
&  80Q.  lb.  1. 3,  c.  6,  8.  4 ;  lb.  1.  3,  c.  9.  b.  9,  U ;  Puffen- 
dorf  by  Barbeyrac,  I.  7,  «.  7,  e.  5 ;  lb.  1.  8.  c.  11,  s.  8; 


15,  no.  1;  United  Statei  v.  Hayward,  8  Oallis,  501. 
The  Kama,  Rob,  106;  The  Foltlna.  Dodson.  460;  30 
Hogsheads  of  Suffar,  Bentzon,  Claimant,  9  Cranch, 
191;  Keves's  Law  of  Ship,  98,  &  eeq.;  United  states 
V.  Vowell,  5  Cranch,  368;  United  States  v.  Arnold, 
1  Gallits  348;  8.  C.  9  Cranch,  106;  EmcfBon  v.  Bat- 
hurat,  Winch.  Rep.  50, 50,  Winch.  Entries,  384,  cited 
Poph.  176.  S.  C.  Hutton,  62;  Com.  Diur.  Officer,  H. 
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possession,  under  the  commaDd  &nd  control  of 
his  military  and  naval  forces,  until  after  the 
ratification  of  the  treaty  of  peace  in  February, 
1815.  Durinff  this  period  the  British  govern- 
ment exercised  all  civil  and  military  authority 
over  the  place ;  and  established  a  custom-house, 
and  admitted  goods  to  be  imported,  according 
to  regulations  prescribed  by  itself,  and  among 
254*]  others,  admitted  the  *good8  upon  which 
duties  are  now  demanded.  These  goods  re- 
mained at  Castine  until  after  it  was  evacuated 
by  the  enemy ;  and,  upon  the  re-establishment 
of  the  American  ^vernment,  the  collector  of 
the  customs,  claiming  a  right  to  American 
duties  on  the  goods,  took  the  bond  in  ques- 
tion from  the  defendant,  for  the  security  of 
them. 

Under  these  circumstances,  we  are  all  of 
opinion  that  the  claim  for  duties  cannot  be 
sustained.  By  the  conquest  and  military  occu- 
pation of  Castine,  the  enemy  acquired  that  firm 
possession  which  enabled  him  to  exercise  the 
fullest  rights  of  sovereignty  over  that  place. 
The  sovereignty  of  the  United  States  over  the 
territory  was,  of  course,  suspended,  and  the 
laws  of  the  United  States  could  no  longer  be 
rightfully  enforced  there,  or  be  obligator^'  upon 
the  inhabitants  who  remained  and  submitted  to 
the  conquerors.  By  the  surrender  the  inhabi- 
tants passed  under  a  temporary'  allegiance  to 
the  British  government,  and  were  bound  by 
such  laws,  and  such  only,  as  it  chose  to  recog- 
nize and  impose.  From  the  nature  of  the  case, 
no  other  laws  could  be  obligatory  upon  them, 
for  where  there  is  no  protection  or  allegiance 
or  sovereignty,  there  can  be  no  claim  to  obe- 
dience. Castine  was,  therefore,  during  this 
period,  so  far  as  respected  our  revenue  laws,  to 
be  deemed  a  foreign  port;  and  goods  imported 
into  it  by  the  inhabitants,  were  subject  to  such 
duties  only  as  the  British  government  chose  to 
require.  Such  goods  were  in  no  correct  sense 
imported  into  the  United  States.  The  subse- 
(fuent  evacuation  by  the  enemy,  and  resump- 
tion of  authority  by  the  United  States, 
QBB*]  *did  not,  and  could  not  change  the  char- 
acter of  the  previous  transactions.  The  doc- 
trines respecting  the  jus  postUminii  are  wholly 
inapplicable  to  the  case.  The  goods  were  liable 
to  American  duties,  when  imported,  or  not  at 
all.  That  they  were  not  so  liable  at  the  time 
of  importation  is  clear  from  what  has  been  al- 
ready stated;  and  when,  upon  the  return  of 
peace,  the  jurisdiction  of  the  United  States  was 
re-assumed,  they  were  in  the  same  predicament 
as  they  would  have  been  if  Castine  had  been 
a  foreign  territory  ceded  by  treaty  to  the  United 
States,  and  the  goods  had  been  previously  im- 
ported there,  in  the  latter  case,  there  would 
be  no  pretense  to  say  that  American  duties 
could  be  demanded;  and,  upon  principles  of 
public  or  municipal  law,  the  cases  are  not  dis- 
tinguishable. The  authorities  cited  at  the  bar 
would,  if  there  were  any  doubt,  be  decisive  of 
the  question.  But  we  think  it  too  clear  to  re- 
quire any  aid  from  authority. 

Judgment  affirmed  with  costs. 


ated-8  Wall.  10;  9  Wall.  133;  16  Wall.  446;  18 
Wall.  434;  2  Spraarue,  148 ;  Blatohf.  Pr.  11;  7  Otto« 
612,617;  lOOttorisS. 
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The  scrip  or  certificate  holders,  in  the  aatiociaUoD 
called  the  New  Eng-land  Mississippi  Land  Company, 
hold  their  shares  under  the  company  itself,  as  a 
part  of  the  common  capital  stock,  and  are  not  con- 
sidered as  holding  derivatively,  and  solely  as  indi- 
vidual 8ul>-purcha8er8Y  under  the  separate  original 
titles  of  the  originni  purchasers  from  the  Geonria 
Mississippi. Company,  so  as  to  bo  affected  by  anj 
circumstances  of  defect  in  these  separate  origlQal 
titles ;  these  titles  being,  in  facti  now  vested  in  the 
trustees  of  the  New  England  Mississippi  *Com-r*2M 

f>any  itself,  as  part  of  its  common  stock,  and  not 
n  the  individual  holders. 

The  equitable  lien  of  the  vendor  of  land,  for  un- 
paid purchase  money,  is  waived,  by  any  act  of  the 
parties  showing  that  the  lien  is  not  intended  to  be 
retained,  as  by  taking  separate  securities  for  the 
purchase  monev. 

An  express  contract,  that  the  lien  shall  be  re- 
tained to  a  Bpecifled  extent,  is  equivalent  to  a 
waiver  of  the  lien  to  any  greater  extent. 

Where  the  deed  itself  remains  an  escrow  until  the 
first  payment  is  made,  and  is  then  delivered  as  the 
deed  of  the  party,  and  the  vendor  consents  to  rely 
upon  the  negotiable  notes  of  the  purchaser  indorsed 
by  third  persons,  for  the  residue  of  the  purchase 
money,  this  is  such  a  separate  security  as  extin- 
guishes the  lien. 

APPEAL  from  the  Circuit  Court  of  Massa- 
chusetts. 
This  cause  was  by  consent  heard  upon  the 
bill,  answer,  and  exhibits  in  the  case.  The 
material  facts  were  the^jc:  In  the  month  of 
January.  1796,  sundry  persons,  and  among 
them  William  Wetmore,  purchas^  of  the  agents 
of  certain  persons  in  Georgia,  called  the  Geor- 
gia Mississippi  Company,  then  in  Boston,  a 
tract  of  lana.  then  in  the  state  of  Georgia,  and 
now  in  the, Mississippi  Territory,  estimated  to 
contain  11,380,000  acres,  at  ten  cents  per  acre: 
which  tract  the  Georgia  Mississippi  Company 
had  purchased  of  the  state  of  Georgia,  and 
had  received  a  grant  thereof  in  due  form  of 
law.  The  conditions  of  the  purchase  were, 
that  the  purchase  money  should  be  paid  as  fol- 
lows, viz. :  two  cents  thereof  on  or  before  the  first 
day  of  May,  1796;  one  cent  more  on  or  before 
the  first  day  of  October,  1796;  two  and  a  half 
cents  more  on  or  before  the  first  day  of  May, 
1797;  two  and  a  half  cents  more,  on  or  before 
the  first  day  of  May,  1798;  and  the  remaining 
two  ♦cents  on  or  before  the  first  day  of  [*257 
May.  1799.  The  whole  of  the  purchase  money 
was  to  be  secured  by  negotiable  notes  of  the 
several  purchasers  with  approved  indorsers,  to 
be  made  payable  to  Thomas  Cumming,  Presi- 
dent of  the  Georgia  Mississippi  Company,  or 
order,  payable  at  tne  bank  of  the  United  States 
at  Philadelphia,  or  at  the  branch  bank  at 
Boston,  and  to  be  delivered  to  the  agents  upon 
the  execution  of  the  deed  of  conveyance  bv 
them.  It  was  further  agreed,  that  the  deed, 
when  executed,  should  be  placed  in  the  hands 
of  George  R.  .Minot,  Esq. ,  as  an  escrow,  to  be 
delivered  over  by  him  to  the  grantees  upon  the 
first  payment  of  two  cents,  payable  in  May. 
1796,  for  which  first  payment,  and  for  that 
only,  the  purchasers  agreed  to  hold  themselves 
jointly  responsible.  Accordingly,  a  deed  of 
conveyance  was  executed  by  the  agents  dated 
the  13th  day  of  February,  1796.  to  certain 
g^ntees  named  by  the  purchasers,  to  wit. 
William  Wetmore,  Leonard  Jarvis  and  Henn' 
Newman,  in  trust  for  the  purchasers;  and  the 
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same  was  duly  placed  in  the  hands  of  Mr.  Mi- 
not,  as  an  escrow,  and  negotiable  notes,  with 
approved  indorsers,  were  ciuly  delivered  to  the 
ai^ents  bv  all  the  purchasers  for  their  respective 
Hhares  of  the  purchase  money.  And  afterwards 
the  first  payment  of  two  cents  having  been 
satisfactorilv  made  to  the  agents,  the  said  deed 
was,  with  their  consent,  delivered  over  to  the 
grantees  as  an  absolute  deed;  and  a  deed  of 
confirmation  thereof  was  afterwards,  in  Febru- 
ary, 1797,  duly  executed  and  delivered  to  the 
grantees  by  the  Georgia  Mississippi  'Company. 
After  the  purchase,  and  before  the  delivery  of 
258*^]  the  deed,  *the  purchasers  formed  them- 
Helves  into  an  association  by  the  name  of  the 
New  England  Mississippi  Land  Company,  and 
executed  sundry  articles  of  agreement,  and, 
among  other  things,  therein  agreed,  that  the 
deed  of  the  purchase  should  be  made  to  Jarvis. 
Newman  and  Wetmore,  as  grantees  as  above 
stated  (art.  3d);  that  they  should  execute 
deeds  to  the  several  original  purchasers  for  their 
proportions  in  the  lancu,  but  should  retain  these 
deeds  until  the  purchasers  should  sign  and 
execute  the  articles  of  association ;  and  should 
also  execute  a  deed  of  trust,  to  certain  trustees, 
as  provided  for  in  the  articles,  of  such  their 
respective  shares  in  the  purchase  (art.  8d); 
that  the  several  purchasers  should  execute  a 
deed  of  trust  to  Jarvis,  Newman  and  William 
Hull,  of  their  respective  shares  in  the  purchase, 
to  hold  to  them  and  the  survivor  of  them  in  trust, 
to  be  disposed  of  according  to  the  articles  (art. 
4th);  that  the  business  of  the  association  should 
be  managed  by  a  board  of  directors,  who  were  to 
have  full  power  and  authority  to  sell  and  dispose 
of  the  whole  or  any  part  of  the  property  of  the 
company  and  to  pay  over  to  their  respective  pro- 
prietors their  proportions  of  the  money  received 
from  any  and  every  sale,  &c.,(art.  8, 16, 20);  that 
upon  receiving  a  deed  from  any  purchaser,  ac- 
cording to  the  tenor  of  the  articles,  the  trustees 
were  to  ^ve  to  each  proprietor  a  certificate,  in 
a  prescnbed  form,  stating  his  interest  in  the 
trust,  and  that  he  should  hold  it  according  to 
the  articles  of  the  association ;  which  certificate 
was  recorded  in  the  company's  books,  and  was 
to  be  "complete  evidence  to  such  person  of  his 
269*]  right  in  said  purchase,"  and  was  *to  be 
transferable  by  indorsement;  and  upon  a  rec- 
ord of  the  transfer  in  the  company's  books, 
the  transferee  was  to  be  entitled  to  vote  as  a 
member  of  the  company.  The  share  of  Mr. 
Wetmore  in  the  purchase  was  900, 0(X)  acres. 
He  paid  the  two  cents  per  acre  in  cash;  and  of 
the  notes  given  by  him  for  the  purchase  money , 
$40,000  were  paid  bv  Mrs.  Sarah  Waldo,  his 
indoraer,  and  the  resiaue,  $45,000,  still  remains 
unpaid.  Mr.  Wetmore  received  his  certificates 
from  the  trustees  for  his  whole  purchase ;  and 
having  sold  or  conveyed  500,000  acres,  he  after- 
wards conveyed  the  remaining  400,000  acres  to 
liobert  Williams,  to  whom  certificates  for  that 
amount  were  duly  issued  by  the  trustees,  three 
of  which  certificates,  each  for  20,000  acres, 
duly  indorsed  by  said  Williams,  came  into  the 
plaintiff's  (Mrs.  Oilman's)  hands  for  a  valuable 
consideration ;  and  the  assignment  thereof  hav- 
ing been  duly  recorded  in  the  company's  books, 
she  was  admitted,  and  has  always  acted,  as  a 
member  of  the  company.  From  causes  well 
known  to  the  public,  the  New  England  Missis- 
sippi Land  Company  never  obtained  possession 
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of  the  tract  of  land  so  conveyed  to  them.*  On 
the  31st  of  March,  1814,  Congress  passed  an  act, 
entitled.  "An  act  providing  for  the  indemnifi- 
cation of  certain  claimants  of  public  lands  in 
the  Mississippi  Territory."  By  this  act,  and 
other  subsequent  acts  amending  the  same,^  it 
was  provided,  that  the  claimants  of  the  lands 
might  file  in  nhe  office  of  the  Secretary  [*200 
of  State,  a  release  of  all  their  claims  to  the 
United  States,  and  an  assignment  and  transfer 
to  the  United  States  of  their  claim  to  any  money 
deposited  or  paid  into  the  treasury  of  Qeorgia, 
such  release  and  assignment  to  take  effect  on 
the  indemnification  of  the  claimants,  according 
to  the  provisions  of  the  act.  Commissioners 
were  to  be,  and  were  accordingly  appointed 
under  the  act,  who  were  authorise  to  adjudge 
and  determine  upon  the  sufinciency  of  such  re- 
leases and  assignments,  and  also  to  "adjudge 
and  determine  upon  all  controversies  arising 
from  such  claims  so  released  as  aforesaid, 
which  may  be  found  to  confiict  with,  and  to 
be  adverse  to  each  other."  And  the  sum  of 
$1,560,000,  to  be  issued  in  public  stock,  was 
appropriated  b3r  the  act,  to  indemnify  the 
claimants,  claiming  in  the  name  of,  or  under, 
the  Georda  Mississippi  Company.  The  New 
England  Mississippi  Land  Company  duly  exe- 
cute^  the  release  and  assignment  required  by 
the  act  of  Congress,  and  presented  the  claims 
of  the  whole  com]>any  before  the  commission- 
ers. The  commissioners  awarded  the  company 
the  sum  of  $1,088,812  in  stock,  certificates  for 
which  were  duly  issued  under  the  act  of  Con- 
gress, and  received  by  the  treasurer  of  the 
company.  A  further  claim  was  made  for  the 
whole  amount  of  the  original  share  of  Mr. 
Wetmore,  but  the  board  of  commissioners  de- 
cided that  the  Georgia  Mississippi  Company 
bad  a  lien  in  equity  on  the  land  sold  and  con- 
veyed to  said  Wetmore,  for  the  purchase  money 
due  and  unpaid  by  said  Wetmore,  and  that  the 
indemnity  under  the  act  of  Congress  should 
follow  that  lien,  and  be  awarded  to  said 
*Gkorgia  Mississippi  Company  to  the  r*201 
amount  thereof.  And  inasmuch  as  the  said 
Sarah  Waldo  was  the  holder  of  certain  certifi- 
cates issued  by  said  trustees,  on  account  of  said 
Wetmore's  original  purchase,  the  commission- 
ers furtlier  awarded,  that  the  sum  of  $40,000 
of  the  purchase  money  (which  had  been  paid 
or  satisfied  by  her  for  said  Wetmore,  on  her 
endorsement)  should  be  applied  first  to  make 
good  the  scrip  or  certificates  so  issued  to  her; 
and  that  if  there  was  any  surplus,  after  making 
her  scrip  or  certificates  good,  such  surplus 
could  not  be  applied  to  the  scrip  or  certificates 
held  under  Robert  Williams,  who  did  not  be- 
come the  assignee  of  the  said  Wetmore  until 
after  the  said  sum  was  paid.  And  the  com- 
missioners further  decided,  that  the  certificates, 
issued  by  the  trustees  on  account  of  any  of  the 
original  purchasers,  who  failed  to  make  pay- 
ment of  the  purchase  money  to  the  Georgia 
Mississippi  Company,  were  bad,  and  that 
the  parties  claiming  under  them  must  lose 
their  indemnity  under  the  act  of  Congress. 
By  this  award  of  the  commissioners,  the  claim 

1.— See  the  history  of  this  case  In  Fletcher  v.  Peek, 
6  Cranrh,  89,  and  in  the  public  docuinentfl  of  Con- 
gress, 1809. 

2.— Act  of  23d  of  January,  1815,  ch.  706 ;  Act  of  8d 
of  March,  1815,  ch.  778. 
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of  the  New  England  Mississippi  Land  Company, 
for  the  amount  of  tlie  share  of  the  plaintiff,  was 
completely  excluded.  But  the  plamtiff  claimed 
her  share  of  the  stock  actually  received,  as  a 
proprietor  in  the  New  England  Mississippi  Land 
Company,  notwithstanding  the  award  of  the 
commissioners,  and  to  establish  this  claim,  the 
present  suit  was  brought;  and  in  her  bill  she 
averred  that,  she  was  a  bona  fide  purchaser  for  a 
valuable  consideration,  without  notice  of  the  non- 
262*]payment  of  the  purchase  monev  *by  Mr. 
Wetmore,  which  averment  was  not  denied  by 
the  answer. 

The  court  below  decreed  that  the  complain- 
ant was  entitled  to  the  relief  she  claimed,  and 
the  cause  was  brought  by  appeal  to  this  court. 
Mr,  Jones,  for  the  appellants,  argued,  that  the 
decision  of  the  commissioners  was  correct  in 
principle.  The  property  acquired  by  the  New 
England  Company  under  their  purchase  from 
the  Georgia  Company,  was  not  a  legal,  but  a 
mere  equitable  interest,  unassi&:nabie  at  law. 
Even  if  the  Georgia  Company  had  a  legal  es- 
tate, their  deed  to  the  New  England  Company 
does  not  pass  such  estate  according  to  the  local 
law  of  Georgia;  it  never  having  been  acknowl- 
edged, and  proved,  and  recorded.  It  amounted 
only  to  a  covenant  to  stand  seized  to  uses,  an 
agreement  to  sell,  which  a  court  of  equity 
would  enforce.  The  rescinding  act  of  Gkorgia 
has  a  double  effect:  one  to  annul  the  contract, 
the  other  to  render  all  deeds  conveying  the 
property  incapable  of  being  recorded.  It  is  only 
as  to  the  first  effect  that  the  court  has  pro- 
nounced, or  could  pronounce,  the  act  to  be  un- 
constitutional and  void.  The  states  have  an 
unquestionable  right  to  regulate  the  mode  of 
conveying  real  property,  and  the  rule  of  evi- 
dence as  to  land  titles.  Even  supposing  the 
trustees  to  have  acquired  a  legal  estate,  the 
eentui  que  trusts  have  acquired  an  equitable  in- 
terest only.  The  claim  of  the  vendor  for  unpaid 
Purchase  money  is  the  prior  equity,  which  must 
e  preferred.  If  the  subsequent  purchaser  ac- 
263*1  quires  a  mere  equitable  interest,  *he  is 
entitled  to  no  notice  of  the  vendor's  lien.  The 
assignee  of  a  chose  in  action,  which  is  not  as- 
signable at  law,  has  a  mere  equitable  interest, 
and  takes  subject  to  the  same  equity  as  the  as 
signor.  *  But  even  if  notice  be  necessary,  the 
lien  of  the  vendor  is  sustainable,  because  there 
was  notice  either  actual  or  constructive;  and 
notice  to  the  trustees  of  the  New  England  Com- 
pany was  notice  to  the  individuals  whom  they 
represented.*  But  all  discussion  on  this  point 
is  cut  short  by  the  well-established  principle 
that  the  purchaser  who  sets  up  the  want  of  no- 
tice must  positively  deny  the  notice  in  her  plea, 
and  swear  to  it.^  Here  the  pleading,  so  far 
from  denying  notice,  impliedly  admit  it;  and 
the  rule  of  presumption  against  the  party  omit- 
ting to  deny  notice,  is  to  be  applied  a  fortiori  in 
a  case  like  the  present,  where  the  person  insist- 
ing on  the  want  of  notice  is  the  party  plaintiff. 


Nor  has  there  been  in  this  case  any  waiver  of 
the  equitable  lien  for  the  purchase  money.  All 
the  facts  of  the  case  repel  the  presumption  of  a 
waiver  of  the  lien.  The  notes,  with  approved 
indorsers,  taken  from  the  individual  pun^aa- 
ers,  cannot  furnish  such  a  presumption.  The 
case  of  FaweU  v.  Heelis,*  which  wUl  be  relied 
on  to  support  th!^  position,  has  been  repeatedlj 
overruled.*  *The  taking  of  personal  [*20i 
security  is  not  consider^  as  a  waiver  of  the 
lien.*  It  is  not  necessary  to  prove  affirmatively 
the  intent  {o  retain  a  lien.  It  is  a  natural  equilry ; 
and  he  who  would  repel  it  must  show  that  the 
vendor  agreed  to  rely  on  the  personal  security, 
and  to  abandon  the  lien.^  As  to  the  lex  lod  of 
Massachusetts,  which  does  not  recognize  the 
equitable  lien  on  land  for  unpaid  purchase 
money,  it  has  nothing  to  do  with  the  question ; 
for  the  record  does  not  show  that  the  deed  was 
executed  in  that  state ;  and  even  if  it  did,  the 
lex  loci  rai  tttcs  of  Georgia  must  govern  the  case, 
according  to  a  well-known  rule.  But  even  sup- 
posing the  award  of  the  commissioners  to  be 
erroneous,  it  is  still  conclusive  upon  the  parties. 
The  commissioners  had  jurisdiction  of  tlie  sub- 
ject-matter under  the  act  of  Congress  by  which 
the  board  was  established  to  determine  upon  all 
controversies  arising  from  adverse  claims  to 
these  lands.  There  is  no  analogy  between  this 
claim  and  the  lien  of  a  jud^ent.  It  is  a  real 
interest  in  the  land;  an  equitable  mortga^;  a 
charge  upon  it  which  descends,  and  is  assigned 
with  it.^  The  decision  of  the  commissioners, 
then,  as  the  force  of  res  judicata. 

*Mr.  Amory, Qontn^,  insisted,  that  Mrs.[t26S 
Gilman  was  not  the  assignee  of  Mr.  Wetmore, 
and  did  not  hold  his  title.  She  could  not  be  an 
assignee  without  a  privity,  either  in  fact  or  in 
law,  which  did  not  exist  in  this  case.  The  in- 
tention of  the  associates,  from  the  beginning, 
was  to  render  the  certificates  of  the  trustees  the 
only  evidence  of  the  title;  for  which  purpose 
the  le^  title  was  vested  in  the  trustees,  and  a 
new  title  in  all  the  property  was  derived  from 
them.  The  certificate  possessed  by  Mrs.  Gil- 
man  does  not  contain  the  name  oi  Wetmore, 
nor  was  the  certificate  originally  issued  in  his 
name;  it  could  not  have  expressed  a  trust  upon 
the  portion,  or  title,  acquired  by  him,  and  con- 
veyed to  the  trustees;  but  such  a  certificate 
must  have  expressed  a  general  interest,  or  title, 
pervading  the  whole  land.  Inasmuch  as  the  trus- 
tees derived  their  title,  not  from  Wetmore  only, 
but  from  different  sources,  it  must  be  pre- 
sumed and  intended  that  their  certificates  were 
to  operate  generally  on  all  the  rieht  and  title 
which  they  possessed,  without  re&rence  to  the 
mode  of  acquirement.  If  Mrs.  Gilman,  or  any 
holder  of  certificates,  was  obliged  to  search  into 
the  title,  this  estate  would  be  attended  with  all 
the  consequences  and  incidents  of  other  titles. 
But  that  mfflculty  was  expressly  intended  to  be 
avoided  by  the  12th  art.  of  association,  which 
declares,  Uiat  such  certificate  shall  be  complete 


1.— Finch,  9, 34 ;  Davis  v.  Austin,  1  Ve«.,  Jun.,  247 ; 
Coles  V.  Jones,  2  Vem.  ttl2 ;  lb.  785 ;  1  Ves.,  Sen.,  123 ; 
1  Bro.  Ch.  Cas.  302 ;  Mackreth  v.  Simmons,  15  Yes. 
829. 
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&  Beames,  800 ;  Elliot  v.  Bdwards,  3  Bos.  k  Pull. 
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evidence;  thereby  announcing  to  any  pur- 
chaser, that  the  common  rules  of  real  prop- 
erty were  dispensed  with.  Shall  the  trustees 
and  associates  now  be  permitted,  contrary  to 
their  express  stipulation,  to  depart  from  this 
200*1  rule  of  property,  which  they  *them8elves 
createcl,  and  thus  entrap  a  bona  fide  purchaser 
without  notice?  This  association  was  not  in- 
corporated ;  but  the  parties  intended,  as  far  as 
thev  could  by  law,  to  give  it  those  facilities, 
and,  in  some  degree,  to  convert  this  real  estate 
into  personal  estate.  The  title  at  law  was  to 
vest  in  the  trustees,  until  bona  fide  sales  of  the 
land  were  actually  made.  It  is  the  proceeds  of 
such  sales  only,  or  money  acquired  therefrom, 
that  is  assured  to  the  holders  of  the  certificates. 
The  trustees  and  original  purchasers  undertook 
to  examine  each  other's  title,  and  precluded  all 
further  inquiries  in  relation  to  it.  Wetmore 
^ve  a  quitclaim  deed  only;  the  quality  of  his 
title  the  associates  or  trustees  could  judge  of, 
of  which  they  had  as  much  knowledge  as  he 
had;  and  such  deed  of  quitclaim,  whether  it 
conveyed  a  good  or  a  bad  title,  constituted  a  good 
consideration  for  the  compact  with  the  associ- 
ates and  trustees.  If  the  doctrine  of  lien  for 
the  purchase  money,  without  mortgage,  ob- 
tains in  Georgia,  the  contract  being  made  in 
Massachusetts,  where  the  intention  of  both  par- 
ties must  be  considered  as  constituting  the  con- 
tract, the  laws  of  Massachusetts  ought  to  con- 
strue such  a  contract  in  preference  to  those  of 
Ckorgia.  We  contend  that  this  doctrine  of 
lien  is  only  a  creature  of  equity,  and  refers  only 
to  such  estates  or  rights  of  real  property  as  are 
especially  recognized  by  that  tribunal,  and 
which  do  not  derive  their  support  from  the  or- 
dinary rules  of  law.  The  title,  in  order  to  be 
what  IS  commonly  denominated  equitable,  must 
be  Kuch  a  one  as  is  not  recognized  by  law; 
such  as  the  assignment  of  a  chose  in  action, 
207*]  *which  cannot  be  assigned  by  law;  or 
the  title  must  be  equitable  from  the  melficient 
mode  adopted  for  its  transfer,  such  as  the  con- 
veyance of  real  estate  by  an  instrument  without 
seal,  or  by  an  executory  contract.  The  convey- 
ance of  land,  in  this  case,  did  not  pass  an  equita- 
ble title  merely;  the  cases  of  Fletcher  v.  Peek,^ 
and  Oreen  v.  Liter,*  show,  that  notwithstand- 
ing the  Indian  title  be  not  extinguished,  the 
freehold  and  seizin  may  be  transferred;  and,  in 
this  case,  the  most  solemn  deeds  and  instru- 
ments, duly  acknowledged,  were  adopted  for 
the  conveyance  of  the  title;  and  it  is  sustained 
by  every  legal  form.  Even  in  courts  of  equity, 
this  lien  is  only  raised  by  implication;  and 
where  other  circumstances  resist  this  implica- 
tion, showing  that  the  parties  did  not  mean  to 
rely  on  the  estate  sold  for  security,  the  lien  is 
waived.  This  transaction  is  filled  with  circum- 
stances repugnant  to  such  implication.  The 
desi^  of  the  parties  to  sell  the  land,  instead  of 
cultivating  the  same,  whereby  to  pay  the  notes, 
expressly  excludes  the  idea  of  such  a  lien,  as  no 
man  would  have  purchased  who  knew  that 
such  a  note  was  given  for  the  first  purchase, 
without  seeing  that  his  money  was  appropriated 
to  extinguish  the  notes;  and  the  strongest  cir- 
cumstance, to  repel  such  a  lien  for  the  consid- 
eration, consists  in  this,  that  the  sum  of  five 

1.— 6  Cranch,  89. 
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dollars  only  is  expressed  as  the  pecuniary  con- 
sideration. Any  purchaser,  therefore,  making 
in(}uiry  concerning  the  purchase  money's  being 
paid  or  not,  is  at  once  checked  in  the  pursuit; 
and  no  *case  of  lien,  for  the  purchase  [*208 
money,  can  be  shown,  where  the  sum  is  not  ex- 
pressed in  the  deed  of  sale.  It  is  also  a  doc- 
trine in  equity,  that  the  vendee  has  a  lien  on 
the  land,  in  case  the  title  be  defective,  ana  prop- 
er conveyance  not  made  to  him;  thus  making 
the  right  reciprocal.  But  in  this  deed  express 
provision  is  made,  that  the  consideration  money 
shall  not  be  refunded  by  the  vendor  for  any 
cause  whatsoever;  thus  essentially  distinguish- 
ing the  present  case  from  those  in  which  such 
lien  is  maintained.  It  is  said  that  the  commis- 
sioners, having  a  right  to  decide  upon  adverse 
titles,  here  conclusively  decided  on  our  claims; 
but  the  adverse  titles  or  claims,  on  which  they 
were  to  decide.were  adverse  claims  to  the  stock 
from  the  treasury  of  the  United  States,  and  be- 
tween such  persons  as  released  their  claims  to 
the  United  States.  Mrs.  Gilman  did  not  re- 
lease any  claim  to  the  United  States,  or  demand 
any  money  from  the  treasury;  of  course,  her 
rights  or  claims  could  not  be  adjudged  by  the 
commissioners.  Iler  claim  is  not  on  the  gov- 
ernment; but  on  her  associates  and  trustees. 
The  commissioners  were  Dound  to  decide  to 
whom  the  money  or  stock  from  the  treasury 
should  be  paid ;  not  the  use  the  receiver  should 
afterwards  make  of  that  money,  or  the  obliga- 
tions he  might  be  under  in  relation  to  it.  De- 
crees affect  only  those  who  are  parties  to  the 
suit;  and  an  opinion  incidentally  given  by  the 
commissioners  ought  not  to  control  the  plaint- 
iflTs  right. 

The  Attorney- General,  on  the  same  side,  con- 
tended, that  no  such  lien  as  that  insisted  upon 
existed,  *even  as  to  Mr.  Wetmore's  [*209 
title;  much  less  was  Mrs.  Oilman's  affected  by 
it.  The  question  whether  the  legal  title  passed 
from  the  G^rgia  Company  to  the  New  Eng- 
land Company  cannot  be  raised  in  the  Appel- 
late Court;  because,  so  far  from  being  raised 
in  the  court  below,  the  pleadings  admit  the 
fact  that  the  legal  title  did  pass,  and  the  cause 
was  argued  upon  that  ground  in  the  court  be- 
low. But  supposing  It  were  otherwise;  as  a 
bona  fide  purchaser,  without  notice,  Mrs.  Gil- 
man  cannot  be  affected  with  the  equitable  lien 
for  purchase  money  unpaid  by  the  original 
vendee,  because  a  distinct  personal  security 
was  taken,  and  all  the  other  circumstances 
of  the  case  combine  to  show  that  the  original 
vendors  did  not  mean  to  rely  on  the  lien.  It  is 
worthy  of  observation  that  this  doctrine  of 
lien  for  unpaid  purchase  money,  which  has 
grown  to  its  present  extravagant  height,  seems 
to  have  originated  in  the  inaccuracies  and  mis- 
takes of  some  of  the  earlier  chancery  reporters. 
The  first  case  is  that  of  Cha^pman  v.  Tanner,* 
which  is  erroneously  reported.  According  to 
the  reporter,  it  was  the  case  of  a  bankrupt  who 
purchased  land,  and  the  purchase  money  not 
being  paid,  the  assignees  would  have  haa  the 
vendor  come  in  as  a  creditor  under  the  commis- 
sion for  the  remainder  of  his  purchase  money. 
**Per  Our.  In  this  case  there  is  a  natural 
equity  that  the  land  should  stand  charged  with 
so  much  of  the  purchase  money  as  was  not 
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paid ;  aod  that  without  any  special  agreement 
270*]  for  that  purpose."  But  Lord  *Ap8ley 
aays,  **Chapmun  v.  Tanner  (1  Vernon,  267), 
according  to  the  report,  is  in  point;  but  it  ap- 
pears, by  the  register's  book,  that  the  vendor 
retained  the  title  deeds  till  he  was  paid.  The 
court  said,  that  a  natural  equity  arose  from 
his  halving  the  title  deeds  in  his  custody.'"  In 
the  case  of  PoUexfen  v.  Moore'^  (which  is  also 
said,  in  the  last-mentioned  case,  by  Lord  Aps- 
ley,  to  be  badly  reported),  the  title  deeds  were 
idso  kept  back  by  agreement;  and  it  was  im- 
possible for  a  court  of  equity  to  doubt,  in 
either  of  these  cases,  that  the  lien  was  retained. 
But  ifr  is  from  them  that  the  doctrine,  as  now 
understood,  has  originated ;  and,  even  according 
to  the  modem  cases,  it  is  nothing  more  than  a 
lien  raised  b^  equity  on  the  presumed  intention 
of  the  parties.*  This  presumption,  however, 
may  be  repelled  by  evidence  of  a  contrary  in- 
tention. Among  other  circumstances  to  repel 
this  presumption,  is  the  delivering  an  absolute 
deed  to  the  purchaser.  Although  this  circum- 
stance may  not  be  considered  strong  enough  to 
repel  the  presumption  as  between  vendor  and 
vendee,  it  is  so  as  to  a  bona  fide  purchaser  under 
the  latter,  without  notice;  otherwise  such  a 
deed  would  be  a  fr^ud  on  the  public.  In  such 
a  case,  this  circumstance,  connected  with  that 
of  taking  a  distinct  security,  must  certainly  be 
deemed  sufficient  to  repel  the  presumed  inten- 
tion to  rely  on  the  lien.  The  rule  is  accu- 
rately laid  down  by  President  Pendleton: 
271*]  *"The  doctrine  that  the  vendor  of  land 
not  taking  a  security,  nor  making  a  convey- 
ance, retains  a  lien  upon  the  property,  is  so 
well  settled  as  to  be  received  as  a  maxim. 
Even  if  he  hath  made  a  conveyance,  yet  he 
may  pursue  the  land  in  the  possession  of  the 
vendee,  or  of  a  purchaser  with  notice.  But  if 
he  hath  taken  a  security,  or  the  vendee  hath 
sold  to  a  third  person,  without  notice,  the  lien 
is  lost."^  It  has  been  much  contested  in 
England,  whether  passing  the  legal  title  to  the 
vendee,  and  taking  his  bond  or  note  alone,  will 
not  defeat  the  lien.  But  there  has  been  no 
case,  where,  after  passing  an  absolute  deed, 
and  taking  the  security  of  a  third  person,  the 
lien  has  been  held  stifl  to  exist.  In  Hvglies  v. 
Kearney,'"  the  note  was  that  of  the  vendee 
merely;  and  Lord  Hedesdale  is  understood  to 
admit,  that  taking  a  distinct  security  would 
discharge  the  lien.  Grant  v.  M'^*  is  also 
relied  on  to  show  that  the  taking  of  the  security 
of  a  third  person  would  not  discharge  the  lien ; 
but  the  bills  of  exchange  in  that  case  were 
not  considered  as  the  security  of  a  third  per- 
son, but  as  a  mode  of  payment  merely.  Sir  W. 
Grant  distinctly  admitting  that  the  security  of 
a  third  person  would  repel  the  lien.  In  nUwt 
V.  Edtrards,''  which  was  a  case  at  law,  the 
point  was  not  decided ;  and  it  depended  upon 
its  own  peculiar  circumstances;  the  surety 
himself  might  seem  to  have  stipulated  for  the 
272*]  lien,  by  *requiring  a  covenant  against 
the  assignment  of  the  premises,  without  the 
joint  consent  of  himself  and  the  vendor.     If 
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further  circumstances  are  necessary,  in  the 
present  case,  to  remove  the  presumption  that 
the  vendor  intended  to  rely  upon  the  lien,  thev 
will  be  found  to  exist.  Holding  back  the  deed, 
or  what  is  equivalent,  depositing  it  as  an  es- 
crow until  after  the  first  payment,  has  always 
been  considered  as  indicating  the  intention  to 
rely  upon  the  lien;  and  if  so,  the  delivery  of 
the  deed,  after  the  first  payment  was  made, 
equally  manifests  an  intention  to  relinquish 
the  lien.  The  counsel  then  proceeded  to  argue 
that,  from  other  circumstances  and  facts  in  the 
case,  it  never  could  have  been  the  intention  of 
the  parties  that  the  lien  should  exist.  But  even 
supposing  the  lien  did  exist  as  against  Mr. 
Wetmore,  the  original  purchaser,  would  it  fol- 
low the  shares  through  every  variety  of  modi- 
fication into  the  hands  of  a  remote  purchaser 
without  notice?  But  it  is  said  that  Mrs.  6. 
has  not  denied  notice.  Nor  could  she  deny 
notice  in  the  manner  pointed  out  by  the 
authorities — that  is.  upon  oath — being  the  parly 
plaintiff.  But  the  same  authorities  lav  down 
the  rule,  that  if  notice  is  neither  alleged  hj  the 
bill  nor  proved,  and  the  defendant  by  his  an 
swer  denies  notice,  the  court  will  not  grant  an 
inquiry  to  affect  him  with  notice.^  This  rule 
has  more  analogy  to  the  present  case ;  for  the 
answer  does  not  char^  the  plaintiff  with  no- 
tice; and  it  is  denied  m  the  bill.  We  insist, 
that  where  the  legal  estate  has  passed  from  the 
vendor,  a  bona  fide  purchaser  *without  r*273 
notice,  even  though  he  has  no  deed,  will  over- 
reach the  implied  lien  for  unpaid  purchase 
money.  Mr.  Sugden,  after  reviewing  all  the 
cases,  expresses  the  opinion  that  even  an  equi- 
table mortgage  created  by  the  vendee  depositing 
deeds  with  a  third  party,  bona,  fide,  and  with- 
out notice,  will  give  him  a  preferable  equity, 
and  will  overreach  the  vendor's  equitable  Hen 
for  any  part  of  the  purchase  money.'  Now,  a 
mortgage  is  a  mere  security  for  a  debt,  and  the 
same  conclusion  is  much  stronger  in  the  cftse 
of  an  absolute  purchaser.  But  supposing  the 
lien  to  exist;  according  to  Frost  v.  Beekman,*** 
it  only  exists  to  the  amount  of  the  considera- 
tion expressed  on  the  face  of  the  deed;  which. 
in  this  case  is  only  five  dollars.  And  even  if  it 
exists  to  any  extent  according  to  the  law  of  the 
English  Court  of  Chancery,  that  is  not  the  law 
of  this  case ;  the  contract  being  made  in  Ma.s»sH 
chusetts,  relative  to  lands  in  Georgia.  It  is 
admitted  that  the  law  of  Ma.<)sachusetts  recog- 
nizes no  such  lien ;  but  it  is  said  that  it  is  not 
the  lex  loci  coniraetun  which  is  to  govern,  but 
the  lex  lod  rcti  ait<p;  and  that  the  law  of  Geoi^ria 
adopts  the  English  principle.  We  do  not  deny 
that  the  Ux  hd  rcn  tntcs  is  to  govern  as  to  the 
transfer  of  real  property;  but  we  insist  that 
the  intention  of  the  contracting  parties  is  to  lie 
gathered  from  the  law  of  the  place  where  the 
contract  is  made.  Admitting,  however,  that 
the  law  of  Georgia  is  to  give  the  rule,  it  re- 
mains to  be  shown,  on  the  other  side,  that  thi$» 
peculiar  doctrine  of  the  English  courts  of 
equity  is  *adopted  in  that  state.  We  [*274- 
insist,  we  are  not  concluded  by  the  decision  of 

6.-8  Ves.  &  Beames,  806. 
7.-8  Bos.  &  Pull.  181. 
8.— Su^.  Vend.  618. 
9.— Suffd.  Vend.  866. 
lO.—l  Johns.  Ch.  288. 
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the  coTDmissionerH.  under  the  acts  of  Confess, 
because  their  power  extended  only  to  le^al  or 
equitable  claims  to  the  lands;  such  equitable 
claims  as  enabled  the  holder  to  call  for  the  legal 
title,  and  such  as  conflict  with  each  other; 
which,  not  being  the  case  here,  the  commis- 
sioners had  no  jurisdiction  to  determine  this 
question. 

Jfr.  Webster,  for  the  appellants,  in  reply,  in- 
sisted that  the  title  was  no  better  in  the  plaintiff's 
hands  than  it  was  in  the  hands  of  Mr.  Wet- 
more.  The  purchaser  of  an  equity  must  abide 
by  the  case  of  the  person  from  whom  he  buys. 
He  must  take  the  estate  subject  to  all  incum- 
brances. Want  of  notice,  or  payment  of  a  val- 
uable consideration,  will  not  enable  himtorai.se 
himself  higher  than  his  vendor.  Lord  Thur- 
low  says,  he  takes  that  to  be  a  universal  rule.* 
It  is  unnecessary  to  say  whether  the  com- 
missioners were  well  founded  in  the  decision 
they  have  pronounced.  No  fraud  or  negligence 
is  at  any  rate  imput^ible  to  the  defendants. 
They  have  used  due  diligence,  and  sought  to  in- 
crease the  fund  by  obtaining  from  the  commis- 
sioners the  stock  which  would  have  belonged  to 
the  original  purchase  of  Wetmore,  if  his  title 
had  been  deemed  valid.  In  this  they  have  failed, 
but  without  any  fault  of  their  own.  The  com- 
missioners have  decreed  that  that  portion  of 
Wetmore's  purchase  which  was  conveyed  to 
275*]  Williams,  *through  whom  the  plaintiff 
derives  her  title,  is  not  entitled  to  any  indem- 
nification. They  proceed  on  the  ground  that 
the  original  Qeorgia  vendors  had  a  lien  for  the 
purchase  money,  and  that  they,  if  anybody,  the 
purchase  money  not  being  paid,  are  entitled  to 
the  indemnity  provided  by  the  act  of  Congress. 
That  the  vendor  has  in  equity  a  lien  for  the 
purchase  money  against  the  vendee,  and  all  pur- 
chasers under  him  with  notice,  if  it  be  a  legal 
estate ;  and  against  all  persons  purchasing  with 
or  without  notice,  if  it  be  an  equitable  estate; 
could  not  be  denied  as  a  general  doctrine.  The 
English  cases  on  this  point  are  all  considered 
by  Lord  Eldon  in  Maekreih  v.  Simnums.^  There 
may  be  a  relinquishment  of  this  lien ;  and  the 
evi(1ence  of  such  relinquishment  may  result 
from  the  nature  of  the  transaction,  and  the  cir- 
cumstances attending  it.  How  far  such  evidence 
existed  here,  it  was  the  duty  of  the  commis- 
sioners to  consider.  If  they  have  erred  in  judg- 
ment, the  consequences  of  that  error  ought  not 
to  be  thrown  on  the  defendants.  The  stock, 
which  the  commissioners  were  to  issue,  may  be 
considered  as  the  product  of  the  estate  vested  in 
the  trustees.  The  bill  does  not  complain  that 
the  defendants  have  injured  the  plaintiff  by  sur- 
rendering the  estate  to  the  United  States.  In 
this  they  are  admitted  to  have  done  precisely 
what  they  ought  to  have  done.  The  complaint 
is,  that  a  just  distribution  has  not  been  made  of 
the  proceeds.  But  the  plaintiff's  estate  has  pro- 
270*]  duced  no  proceeds.  The 'commission- 
ers  were  empowered  by  the  act  to  adjudge  be- 
tween adverse  claims.  They  have  decided 
against  the  claim  of  the  plaintiff;  and  it  would 
l)e  manifestly  unjust  and  unreasonable  that, 
having  a  bad  claim  herself,  she  should  partake 
with  others  in  the  benefit  of  their  claims,  which 

1.— Davis  V.  AuRten,  1  Ves.,  Jun.,  247.  See  also  Mur- 
ray y,  811  burn,  1  Johns.  Ch.  441 ;  Kedfeam  v.  Fer- 
rier.  1  Dow.  60. 

2.— 15  Yes.  389. 
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are  good,  unless  she  clearly  proves  an  agr<ie- 
ment  to  form  this  sort  of  partnership.  And  in- 
deed, if  it  were  proved  that  Wetmore  and  oth- 
ers agreed  to  form  this  partnership,  each  at  the 
same  time  covenanting  for  the  title  of  what  he 
himself  brought  to  the  common  stock,  he  could 
not  claim  in  equity  a  proportionate  share  of  the 
proceeds  of  the  whole,  having  broken  his  own 
covenant,  and  the  general  proceeds  being  there- 
by diminished  in  an  amount  equal  to  what  he 
undertook  to  convey  to  the  trustees.  If  the 
plaintiff  could  recover  in  this  case  again.st  the 
defendants,  one  of  whom  is  the  surviving  trus- 
tee, that  trustee  must  have  his  action  against 
Wetmore  on  the  covenants  of  his  deed  of  trust. 
But  it  is  not  the  course  in  equity  to  treat  cove- 
nants as  distinct  and  independent,  but  to  re- 
quire of  plaintiffs  to  allege  and  prove  perform- 
ance, or  readiness  to  perfonn,  on  their  part.'  If 
the  land,  or  its  proceeds,  have  been  taken  from 
the  trastee  by  some  one,  whose  title  has  been 
adjudged  better  than  that  of  the  cevtmgtie  truttt, 
is  it  possible  that  the  cestui  que  timst  can  have 
any  claim  on  the  trustee?  The  plaintiff  relies 
on  the  articles  of  association,  which  sav  that  the 
certificate  shall  be  complete  evidence  of  the  title. 
So  it  may  be ;  but  they  do  not  *say  what  [*2  7  7 
title  the  holder  of  the  certificate  shall  be  taken 
to  have.  The  articles  mean  no  more  than  that 
the  certificate  should  be  evidence  of  the  trans- 
fer. Whatever  the  vendor  could  sell,  he  might 
assign  by  indorsing  the  certificate.  But  in  this 
there  is  no  agreement  to  assure  the  title.  The 
certificate  itself  refers  to  the  articles  of  associa- 
tion, and  the  deeds  of  trust,  to  show  the  nature 
and  condition  of  the  property.  These  articles 
and  deeds  prove  clearly  that  the  original  pur- 
chasers stand  on  their  several  distinct  purchases, 
and  decline  all  mutual  responsibility.  She  must, 
therefore,  be  taken  to  have  known  what  she 
purchased,  as  the  reference  in  the  certificate  to 
the  deed  and  articles  was  sufficient  to  put  her 
on  inquiry.  Where  one  has  sufllicient  informa- 
tion to  lead  him  to  the  knowledge  of  the  fact, 
he  shall  be  deemed  conusant  of  it.*  Even  if  her 
estate  had  been  a  legal,  and  not  an  equitable  in- 
terest, this  constructive  notice  would  have  pre- 
vented her  from  standing  in  any  better  condition 
than  those  under  whom  she  held. 


Marshall,  Ch.  J.,  delivered  the  opinion  of 
the  court:  The  question  to  be  decided  is,  wheth 
er,  under  all  the  circumstances  of  this  case,  the 
New  England  Mississippi  Land  Company,  or 
Mary  Oilman,  shall  lose  the  sum  awarded  by 
the  commissioners  to  the  Georgia  Mississippi 
Company,  in  satisfaction  for  the  lien  that  com- 
panv  was  supposed  to  retain  on  the  lands  they 
sold,  for  the  non-payment  *of  the  notes  [*27» 
of  William  Wetmore,  given  for  the  purchase 
money  on  his  interest  in  the  purchase. 

In  examining  this  question,  the  nature  of  the 
contract,  the  motives  of  the  New  England  Mis- 
sissippi Company,  and  their  acts,  are  all  to  be 
considered. 

The  contract  was  made  in  January,  1796,  for 
11,380,000  acres  of  land,  lying  within  the  coun- 
try occupied  by  the  Indians,  whose  title  was  not 
extinguished.     The  purchase  money,  amount- 

8.-2  Fonb.  883. 
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ing  to  $1,880,000  was  to  be  divided  into  five  io- 
stallments,  the  first  of  which,  amounting  to 
$118,800,  was  to  be  paid  on  the  1st  of  May, 
1796,  and  the  last  on  the  Ist  of  May,  1799.  It 
is  obvious  that  this  purchase  could  not  have 
been  made  with  a  view  to  hold  all  the  lands. 
The  object  of  the  purchasers  must  have  been  to 
make  a  profit  by  reselling  a  great  part  of  them. 
Accordingly,  we  find  them  making  immediate 
arrangements  to  effect  this  object.  In  Febru- 
ary, 1796,  before  the  legal  title  was  obtained,  the 
purchasers  formed  an  association,  by  which  it 
was,  among  other  things,  agreed  that  the  land 
should  be  conveyed  to  three  of  their  partners, 
Leonard  Jarvis,  Henry  Newman  and  William 
Wetmore,  for  the  use  and  benefit  of  the  com- 
pany. It  was  also  agreed  that  seven  directors 
should  be  appointed,  with  power  to  manage 
their  affairs,  and  after  the  company  should  be 
completely  organized,  as  prescribed  in  the  arti- 
cles of  association,  to  sell  their  lands  for  the 
common  benefit  of  the  proprietors.  In  addition 
to  this  mode  of  selling  the  lands  themselves, 
which  might  be  slow  m  its  operation,  it  was 
agreed  that  each  proprietor  might  transfer  his 
interest,  in  whole  or  in  part.;  and,  to  facilitate 
270*1  *this  transfer,  the  whole  purchase  was 
divided  into  2,276  shares,  and  it  was  determin- 
ed that  an  assignable  certificate  should  be  grant- 
ed to  each  proprietor,  or  to  such  person  as  he 
should  appoint,  stating  the  amount  of  his  inter- 
est in  the  company.  No  certificate  was  to  issue 
for  less  than  one  share. 

It  is  of  great  importance  to  inquire,  how  far 
the  company  pledged  itself  to  the  assignee  of 
this  certificate ;  and  how  far  it  was  incumbent 
on  him  to  look  beyond  the  certificate  itself,  in 
order  to  ascertain  the  interest  which  it  gave  him 
in  the  property  of  the  company. 

In  pursuing  this  inquiry,  we  must  look  with 
some  minuteness  into  the  state  of  the  property, 
and  the  articles  of  association,  as  well  as  into 
the  language  of  the  paper  which  was  to  evidence 
the  title  of  the  holder. 

Although  the  association  was  formed  before 
the  lands  were  conveyed,  no  certificate  was  to 
issue  until  the  legal  title  in  the  company  should 
be  as  complete  as  it  could  be  made.  It  was 
obviously  necessary  for  the  purchasers,  before 
they  proceeded  to  sell,  to  examine  well  their 
title,  and  to  use  every  precaution  which  prudence 
could  suggest,  for  its  security.  This  appears 
to  have  been  done.  On  the  13th  of  February, 
1796,  a  deed  was  executed  by  the  Georgia  Com- 
pany, purporting  to  convey  the  lands  to  Wil- 
liam Wetmore,  Leonard  Jarvis  and  Henry 
Newman; and,  afterwards,  in  February,  1797, a 
deed  of  confirmation  was  executed  and  de- 
livered. By  these  deeds  the  (Georgia  Company 
280*]  certainly  intended  to  ♦pass,  and  the 
New  England  Company  expected  to  receive,  the 
legal  title. 

The  articles  of  association  direct  these  trus- 
tees to  convey  the  purchased  lands  to  the 
proprietors,  as  tenants  in  common,  who  are 
immediately  to  reconvey  them  to  Leonard  Jar- 
vis. Henry  Newman  and  William  Hull,  in  trust, 
to  be  disposed  of  according  to  the  articles. 

The  certificate  granted  to  each  proprietor,  for 
the  purpose  of  enabling  him  to  dispose  of  his 
interest,  certifies,  that  he  is  entitled  to  the  trust 
and  benefit  of  a  certain  specified  proportion  of 
the  property  contained  in  the  trust  deed,  "to 
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hold  said  proportion,  or  share,  to  him,  his  heirs, 
executors,  administrators  and  assigns,  accord- 
ing to  the  terms,  conditions,  convenants,  and 
exceptions,  contained  in  the  said  deed  of  trust, 
and  m  certain  articles  of  agreement  entered  in- 
to by  the  persons  composing  the  New  England 
Mississippi  Land  Company."  This  certificate 
purports  on  its  face  to  be  transferable  by  in- 
dorsement. If  it  amounted  to  no  more  than  a 
declaration  that  the  holder  had  a  right  to  sell 
a  specified  part  of  the  common  property,  it 
would  be  difficult  to  maintain  that  the  company 
could  afterwards  charge  this  part  exclusively 
with  a  pre-existing  incumbrance.  But  the 
certificate  proceeds  farther,  and  declares  that 
the  share  or  shares  thus  transferred,  shall  be 
held  according  to  the  terms,  &c.,  of  the  deed 
of  trust,  and  of  the  articles  of  agreement.  So 
far,  therefore,  as  that  deed,  or  those  articles, 
encumber,  the  property,  it  certainly  remaios 
encumbered  in  the  hands  of  the  assignee.  To 
what  ♦extent- does  either  of  those  instru-  [^281 
ments  affect  the  case? 

The  deed  from  the  proprietors  to  Jarvis 
Newman  and  Hull,  recites  the  grant  of  the 
state  of  Georgia,  the  conveyance  oi  the  grantees 
to  Wetmore,  Jarvis  and  Newman,  in  trust  for 
the  New  England  Company,  the  conveyance 
of  those  trustees  to  the  members  of  the  com- 
pany to  hold  as  tenants  in  common,  aocording 
to  their  respective  interests,  and  adds,  that  it  is 
found  necessary  and  expedient  that  the  prem- 
ises should  be  conveyed  "in  trust  to  Leonard 
Jarvis,  Henry  Newman  and  William  Hull, 
Esquires,  to  have  and  hold  the  same,  subject  to 
all  the  trusts,  provisions,  restrictions,  cove- 
nants and  agreements  contained  in  certain 
articles  of  agreement,  constituting  the  New 
England  Mississippi  Land  Company;"  there- 
fore, and  in  considdration  of  $10,  the  parties 
of  the  first  part,  severally  "  remise,  release,  and 
forever  quitclaim  to  the  said  Jarvis,  New- 
man and  Hull,  all  the  interest,  &c.,  which  they 
have,  or  ever  had,  or  of  right  ought  to  have,  in 
the  premises,  subject,  however,  to  and  for  the 
purpose  mentioned  in  the  agreement  constitut- 
ing the  New  En^^land  Mississippi  Land  Com- 
pany. The  parties  of  the  first  part,  each  for 
himself,"  and  no  farther,  covenants,  that  the 
premises  are  free  and  clear  of  all  incumbrances, 
by  him  made  or  Suffered  to  be  made,  and  war- 
rants the  same  against  himself  and  all  claiming 
under  him. 

A  separate  conveyance  was  made  by  Wet- 
more, Jarvis  and  Newman,  to  John  Peck,  who 
conveyed  *to  Jarvis,  Newman  and  Hull.  [*282 
But  these  conveyances  are  not  supposed  tn 
vary  the  case. 

In  this  deed  of  trust,  each  proprietor  cove- 
nants for  his  own  title,  not  for  that  of  his  co- 
partners. This  has  been  supposed  to  give  no- 
tice to  the  assignee  of  each  certificate  issued  by 
the  company,  that  the  property  conveyed  did 
not  constitute  a  common  stock  in  the  hands  of 
the  trustees,  out  of  which  each  holder  was  to 
draw  in  proportion  to  his  interest,  as  expressed 
in  the  face  of  his  title  paper;  but  that  the  in- 
terest of  each  copartner  was  limited  to  the  pro- 
duct of  his  own  share,  as  under  the  original 
purchase,  and  that  the  holder  of  every  certifi- 
cate was  bound  to  trace  his  title  tlirough  the 
particular  original  purchaser  under  whom  he 
claims,  and  in  whose  place  he  stands. 
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We  do  .not  think  the  fact  will  sustahi  the 
argument. 

This  deed  conveys  the  estate  of  each  partner 
to  the  company,  and  the  covenants  it  contains 
ascertain  the  extent  of  each  partner's  liability 
for  the  title  it  passes.  The  lands  thus  conveyed 
are  held  by  the  company  in  like  manner  as  if 
they  had  been  conveyed  by  persons  who  are 
not'  members  of  it.  The  legal  title  is  in  the 
company;  the  power  to  sell  is  in  the  company; 
and  if  it  was  intended  that  the  right  of  each 
individual  to  dispose  of  his  interest  should  de> 
pend  on  the  validity  of  the  title  he  had  made, 
and  that  the  purchaser  of  such  interest  took  it 
subject  to  any  incumbrance  with  which  the 
estate  conveyed  might  have  been  burthened. 
previous  to  its  conveyance,  it  would  have  been 
283*]  unnecessary  to  make  any  ^provision  re- 
specting^ the  sale  of  such  interest.  The  right 
of  .sale  IS  connected  with  the  right  of  property, 
and  without  any  regulation  whatever,  each 
member  would  have  possessed  it  to  the  extent 
of  his  property.  The  object  for  granting  the 
certificate  seems  to  have  been,  to  enable  each 
Hhare-holder  to  sell,  unobstructed  by  those  en- 
tangling embarrassments  which  may  attend  a 
mere  equitable  title.  This  object,  in  wbicb 
eveiT  member  was  equally  concerned,  could 
not  be  effected  without  giving  to  each  some 
evidence  of  his  title,  which  should  make  it  un- 
necessary for  the  purchaser  to  look  farther  in 
order  to  ascertain  his  interest  in  the  general 
fund,  whatever  that  fund  might  be.  Tlie  his- 
tory of  the  title,  as  well  as  the  words  of  the 
certificate,  would  confirm  this  opinion.  From 
its  origin,  every  step  of  its  progress  was  marked 
out  and  controlled  by  the  company.  The  legal 
title  was,  by  their  order,  conveyed  to  three  per- 
sons, selected  by  themselves,  and  the  deed  con- 
tains no  allusion  to  the  interest  of  other 
purchasers.  By  this  order,  also,  the  title  which 
was  then  made  to  the  several  purchasers,  was 
immediately  reconveyed  to  trustees  in  whom 
the  company  confided,  to  uses  and  purposes 
expressed  in  certain  articles  of  agreement  which 
the  company  had  formed.  They  guarded  the 
title  against  incumbrances  from  individuals, and 
this  watchfulness  was  for  the  double  purpose 
of  enabling  their  agents  to  sell  the  lands  them- 
selves, for  the  common  benefit,  and  enabling 
each  member  to  sell  to  the  best  advantage  his 
particular  interest  in  that  fund.  It  was  scarcely 
possible  for  any  individual  to  have  encum- 
bered the  title  after  it  was  received  by  the  first 
284*]  agents  *of  the  company,and  against  de- 
fects in  the  title  conveyed  by  the  Georgia  Com- 
pany, the  certificate  does  not  profess  to  engage. 

The  articles  of  agreement,  to  which  also  the 
certificate  refers,  explain  fully  the  views  of  the 
company.  The  great  obiect  of  the  association 
is  to  sell  their  lands  to  aavantage.  This  is  too 
plainly  expressed  to  be  mistaken.  The  words 
"  terms. conditions,  covenants,  and  exceptions," 
contained  in  the  certificate,  refer  chiefly  to  pro- 
visions respecting  the  sale  of  lands,  and  to 
others  which  recognize  the  absolute  control 
over  the  property  which  each  member  had 
ceded  to  the  whole  body.  It  is  unnecessary  to 
recite  the  particular  articles  which  tend  to  this 
general  result.  It  is  the  spirit  which  pervades 
the  whole  association.  Only  those  articles 
which  relate  to  the  certificate  need  be  adverted 
to. 
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The  l;lth  article  divides  the  whole  purchase 
into  2,276  shares. 

The  12th  directs  that  a  transferable  certifi- 
cate shall  be  given  to  each  proprietor,  pre- 
scribes its  form,  directs  it  to  be  recorded,  and 
declares  that  it  shall  be  complete  evidence  to 
such  person  of  his  right  in  the  purchase.  No 
assi^ee  is  admitted  as  a  member,  to  vote  in  the 
affairs  of  the  company,  until  his  assignment 
shall  be  recorded. 

The  Idth  declares  that  no  certificate  shall 
issue  for  less  than  one  share, and  that  the  holder 
of  any  certificate  for  a  larger  quantity,  may  at 
any  time  surrender  it  to  the  trustees,  and  take 
out  others  for  such  quantities  as  he  may  chooee. 

The  16th  obliges  the  directors  to  pay  over  to 
the  ♦respective  proprietors  their  propor-  [*285 
tions  or  the  moneys  received  from  any  and 
every  sale,  as  soon  after  the  receipt  thereof  as 
maybe. 

U  is  not  more  apparent  that  the  general  ob- 
ject of  the  association  was  to  promote  the  sale 
of  their  lands  than  it  is  that  the  particular  ob- 
ject of  this  certificate,  and  of  the  articles  which 
relate  to  it,  was  to  enable  every  proprietor  to 
avail  himself  of  his  individual  interest,  and  to 
bring  it  into  circulation.  On  no  other  principle 
can  we  account  for  subdividing  the  stock  of 
the  company  into  such  small  shares;  for  issuing 
the  certificate  itself;  for  making  it  assignable; 
for  declaring  that  it  shall  be  complete  evidence 
of  title  to  that  quantity  of  interest  which  is  ex- 
pressed on  its  face;  for  enabling  every  holder, 
by  surrendering  his  certificate,  to  divide  it  as 
bis  convenience  might  suggest;  and  for  declar- 
ing that  each  holder  shall  receive  his  proportion 
of  the  money  arising  from  the  lands  which 
might  be  sold.  All  these  provisions  tend  directly 
to  the  same  object,  and  are  calculated  for  the 
single  purpose  of  affording  to  each  member  of 
the  company  every  possible  facility  in  selling 
his  share  of  the  stock.  In  this  operation  all 
were  equally  interested.  Every  member  of  the 
company  was  alike  concerned  in  removing 
eveiy  obstruction  to  the  free  circulation  of  his 
own  certificate,  which  could  only  be  done  bv 
making  it  complete  evidence  of  title;  an  ad- 
vantage which,  to  be  acquired  by  him,  must  be 
extended  to  all.  In  the  particular  benefit  ac- 
cruing to  each  member  of  the  company  from 
this  arrangement,  a  full  consideration  was  re- 
ceived for  his  joining  in  it.  It  is  a  mutual  as- 
surance, in  which  all  the  *member8  [*28G 
pledge  themselves  for  each,  that  he  is  really  en- 
titled to  sell  what  be  offers  for  sale. 

The  articles  of  agreement  then  strengthen, 
instead  of  weakening,  the  language  of  the  cer- 
tificate. They  prove  that  the  company  must 
have  intended  to  give  it  all  the  credit  they  could 
bestow  on  it,  and  to  give  to  the  assignee  all  the 
assurance  they  could  give  him,  that  he  would 
stand  on  the  same  ground  with  other  members, 
and  was  liable  to  no  casualty  to  which  they 
were  not  all  exposed. 

It  was  scarcely  possible  for  any  member,  un- 
less it  be  one  of  the  original  agents  to  have 
eluded  the  precautions  of  the  company,  and 
have  part^  with,  or  encumbered  any  portion 
of  his  estate.  But  suppose  the  fact  to  have 
happened,  and  a  certificate  to  have  issued  from 
any  accident  whatever,  to  him  for  a  larger  in- 
terest than  that  to  which  he  was  really  entitled, 
would  an  assignee,  without  notice,  have  been 
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effected  by  this  error  on  the  part  of  the  com- 
pany? 

We  think  it  clear  that  he  would  not.  The 
company  ha^  itself  undertaken  to  judge  of  his 
title;  anS,  for  its  own  purposes,  for  the  advan- 
tage of  all  its  members,  to  certify  what  that 
title  is.  The  object  and  effect  of  that  certificate 
Is  to  stop  inquiry.  The  company  lias  pledged  its 
faith,  that  the  title  under  this  certificate  shall 
not  be  questioned.  This  is  not  all.  The  articles 
require  that  an  assignee  shall  have  his  assi^- 
ment  recorded.  Here  is  a  second  confirmation 
of  title. 

We  find  a  number  of  persons  associated  to- 
gether for  the  purpose  of  purchasing  an  im- 
mense body  of  land,  which  they  expect  to  re- 
287*]  sell  upon  a  profit.  *They  watch  the 
progress  of  the  title,  direct  its  course,  leave  no 
power  to  individuals  over  their  individual 
shares,  but  keep  the  whole  under  the  control 
of  the  company  until  they  are  perfectly  satis- 
fied with  the  state  in  which  they  have  placed 
it.  The  legal  title  is  by  their  order  vested  in 
three  trustees,  who  are  to  be  controlled  by  seven 
directors.  Then,  in  order  to  enable  each  pro- 
prietor to  dispose  of  any  portion  of  his  interest 
which  he  may  incline  to  sell,  assignable  cer- 
tificates are  issued,  declaring  that  the  holder  is 
entitled  to  a  specified  share  of  the  land.  This  cer- 
tificate refers  to  certain  laws  of  the  company, 
and  these  laws  declare  that  such  certificate 
shall  be  complete  evidence  of  title,  that  the  as- 
signee shall  become  a  member  of  the  company, 
authorized  to  vote  on  having  his  assignment 
recorded  in  books  kept  for  that  purpose.  These 
certificates  are  offered  to  the  public ;  confiding 
to  the  promise  they  contain,  an  individual  be- 
comes a  purchaser,  has  his  assignment  record- 
ed, and  is  received,  without  objection,  as  a 
member.  If  any  latent  defect  exists  in  the  title 
of  one  of  the  original  purchasers,  which  was 
unknown  to  the  company  when  the  certificate 
issued,  we  think  the  company  cannot  set  up 
this  latent  defect  against  an  assignee.  The 
company  possessed  the  means  of  obtaining  full 
information  of  all  circumstances  which  could 
affect  the  title,  so  far  as  information  was  attain- 
able. They  imdertook  to  judge  of  it,  and  to 
assert,  unconditionally,  that  the  holder  of  the 
certificate  was  entitled  to  the  quantity  of  in- 
terest it  specified.  However  true  it  may  be  that 
the  individual  in  whose  default  tills  defect  orig- 
288*]  inated  *might  be  held  accountable  for  it, 
we  cannot  agree  that  the  assignee  stands  in  his 
place.  The  company  which  would  set  it  up 
against  him,  has  inquired  into  the  title;  has, 
for  its  own  purposes,  assured  him  that  it  is 
perfect,  and,  upon  the  faith  of  this  assurance, 
he  has  purchased.  Had  he  taken  an  equitable 
interest  in  trust,  relying  upon  the  faith  of  the 
vendor,  his  equity,  it  is  conceded,  would  not 
be  better  than  that  of  the  vendor;  but  he  has 
relied  upon  the  company.  He  has  mounted  up 
to  the  source  of  the  equitable  title,  and  is  there 
assured  of  Its  goodness.  The  company  can 
never  be  permitted  to  say,  that  being  them- 
selves mistaken,  they  have  imposed  innocently 
upon  him ;  and  that,  therefore,  they  will  throw 
the  loss  from  themselves  on  him. 

If,  then,  Mr.  Wetmore  had  really,  by  any 
act  of  his,  diminished  the  estate  he  carried  into 
the  common  stock,  and  if  the  deduction  of  his 
share  from  the  sum  awarded  to  the  company 
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had  been  proper,  he  would  have  been  personal- 
ly answerable  to  the  company  for  such  diminu- 
tion; but  we  do  not  think  this  liability  pajBses 
with  the  certificate  to  his  assignee  without 
notice.  We  do  not  think  the  company  could 
be  permitted  to  assert  against  the  assignee,  the 
right  they  might  assert  against  Mr.  Wetmore. 

But  this  is  not  a  defect  in  the  title  itself  created, 
voluntarily  created,  by  Mr.  Wetmore.  It  is  a  still 
weaker  case  on  the  part  of  the  com  pany .  A  sum  of 
money,  equal  to  the  claim  of  the  plaintiff,  has 
Ix^en  awarded  to  the  Georgia,  instead  of  the 
New  England  Company,  by  the  commissioners, 
under  the  idea  that  so  much  of  the  ori^nal 
purchase  money  ^remained  unpaid,  and  [*28S> 
that  a  lien  on  the  lands  they  sold  was  still  re- 
tained by  the  Georgia  Company.  As  this  fail- 
ure was  on  the  part  of  Mr.  Wetmore,  the  New 
England  Company  claim  the  right  of  subject- 
ing to  this  lo^  the  shares  of  Mrs.  Gilman. 
which  were  derived  from  certificates  issued  on 
the  stock  of  Mr.  Wetmore.  On  the  part  of  Mnt. 
Gilman  it  is  contended:  1.  That  this  lien  did 
not  exist;  and,  if  it  did,  2.  That  it  affects  her 
only  as  a  member  of  the  company. 

The  commissioners  determined  in  favor  of 
the  lien,  because  they  considered  the  New  Eng- 
land Company  as  holding  only  an  equitable 
estate. 

The  deeds  from  the  Georgia  to  the  New 
England  Company  certainly  purport  to  jwss. 
and  were  intendea  to  pass,  the  legal  title.  The 
only  objection  we  have  heard  to  their  havin.<r 
the  operation  intended  by  the  parties,  in,  that 
they  were  not  recorded,  and  that  the  lcg:is]ature 
of  Georgia  passed  an  act  which  forbid  their  be- 
ing recorded. 

But  by  the  laws  of  Greorgia,  a  deed,  though 
not  recorded  within  the  time  prescribed  by  law, 
remains  valid  between  the  parties;  and,  were 
it  even  otherwise,  it  might  well  be  doubted 
whether  this  deed  would  not  retain  all  the 
validity  it  possessed  when  executed,  since  it« 
being  recorded  is  rendered  impossible  by  act  of 
law.  Could  it  even  be  admitted  that  the  deeds 
passed  only  an  equitable  estate,  it  might  well 
be  doubted  whether  the  Georgia  Company,  a^ 
plaintiffs  in  equity,  could,  under  all  the  cir- 
cumstances of  this  case,  stand  on  better  ground 
than  if  their  deed  had  operated  as  they  intend- 
ed it  should  operate. 

*But  the  court  considers  the  title  at  [*290 
law  as  passing  by  the  deeds  to  the  New  England 
Company,  and  remaining  with  them,  althou^^h 
those  deeds  were  not  recorded.  If  this  opinion 
be  correct,  even  admitting  the  law  of  England 
respecting  the  lien  of  vendors  for  the  purchase 
money  aner  the  execution  of  a  deed  to  be  the 
law  of  G^rgia,  a  point  which  we  do  not  mean 
to  decide,  we  think  it  perfectly  clear  that  no 
lien  was  retained,  and  none  intended  to  be  re- 
tained, in  this  case. 

It  must  have  been  well  known  to  the  GeorLna 
Company  that  the  purchase  was  made  for  the 
purpose  of  reselling  the  lands;  and,  of  conse- 
quence, that  it  was  of  great  importance  to  the 
purchasers  to  have  a  clear  unincumbered  titJe: 
and  the  event  that  the  property  might  pass  into 
other  hands  before  the  whole  purchase  money 
was  paid,  was  not  improbable. 

In  the  original  agreement,  an  express  stipu- 
lation is  m^e  that  the  property  shall  remain 
liable  for  the  first  payment,  but  that  separate 
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securities  shall  be  taken  for  the  residue  of  the 
purchiise  money. 

The  deed  itself  remains  an  escrow  until  the 
first  payment  shall  be  made,  and  is  then  to  be 
delivered  as  the  deed  of  the  parties;  after  which 
the  vendors  consent  to  rely  on  the  several  notes 
of  the  respective  purchasers.  This  is  equivalent 
to  a  mortgage  of  the  premises,  to  secure  the 
tirst  payment,  and  a  consent  to  rely  on  the 
sejiarate  notes  of  the  purchasers  for  the  residue 
of  the  purchase  money.  The  express  contract, 
that  the  lien  shall  be  retained  to  a  specified 
20 1*]  *cxtent,  is  equivalent  to  a  waiver  of  that 
lien  to  any  greater  extent. 

The  notes,  too,  for  which  the  vendors  stipu- 
lated, are  to  be  indorsed  by  persons  approved 
by  themselves.  This  is  a  collateral  security,  on 
which  they  relied,  and  which  discharges  any 
implied  lien  on  the  land  itself  for  the  purchase 
money. 

We  think  this,  on  principles  of  English  law, 
a  clear  case  of  exemption  from  lien. 

Could  this  be  doubted,  it  would  not  alter  the 
obligation  of  the  New  England  Company  to 
Mrs.  Oilman.  If  they  were  in  the  situation  of 
purchasers  with  notice,  it  must  be  with  a  very 
ill  grace  that  they  set  up  against  her  particular 
interest,  after  having  induced  her  to  purchase 


by  the  assurance  that  she  came  into  the  com- 
pany on  equal  terms.  If  they  were  purchasers 
without  notice,  the  lien  is  gone. 

We  are  unanimously  of  opinion  that  the  sum 
deducted  from  the  claim  of  the  New  England 
Company,  by  the  commissioners,  is  chargeable 
on  the  fund  generally,  not  on  the  share  of  Mrs. 
Oilman  oarticularly. 

Some  doubt  was  entertained  on  the  question, 
whether  Mrs.  Oilman  should  recover  from  the 
parties  to  this  suit,  her  proportion  of  the  money 
received  by  them,  or  her  proportion  after  de- 
ducting thereftom  the  sum  she  would  be  en- 
titled to  receive  from  those  members,  who 
obtained  an  order  from  the  commissioners,  by 
which  they  received  directly,  and  not  through 
the  agents  of  the  conipany,  the  sums  to  which 
they  were  entitled.  The  majority  of  the  court 
directs  me  to  say,  that  in  this  respect  also  the 
♦decree  is  right,  and  that  the  conipany,  [*202 
or  their  agents,  have  the  right  to  proceed  against 
those  members  for  what  they  have  received 
beyond  their  just  proportion  of  the  whole  sum 
awarded  to  the  company. 

Decree  affirmed  with  coats.^ 

Clted-7  Wheat.  237,  230,  24fi:  1   McLean,  301;  1 
Curt.  361.  ^  -      ^       — 


1.— This  subject  of  lien  for  unpaid  purchase  money 
1a  so  fully  dlscudsed  in  the  opinion  of  the  court 
below  in  this  caise.  that  the  followlnfir  extract  from 
that  opinion.  In  Mr.  Mason's  reports,  may  t)e  use- 
ful to  the  reader : 

'*  The  doctrine,  that  a  lien  exists  on  the  land  for 
the  purchase  money,  which  lies  at  the  foundation 
of  the  decision  of  the  commissioners,  as  well  as  of 
the  present  defense,  deserves  a  very  deliberate 
conflideration.  It  can  hardly  be  doubted  that  this 
doctrine  was  borrowed  from  the  texi  of  the  civil 
law  •*  and  thoujrh  It  may  now  be  considered  as  set- 
tled, as  between  the  vendor  and  the  vendee,  and 
allolaimlnfl[  under  the  latter  with  notice  of  the  non- 
payment of  the  purchase  money,  yet  its  establish- 
ment may  be  referred  to  a  comparatively  recent 
period.  Lord  Eldon  has  sriven  ua  an  historical  re- 
view of  all  the  cases,  in  Mackreth  v.  Hymmons,  15 
Vez.  29,  from  which  he  deduces  the  foUowinif  In- 
ferences :  First.  That,  generally  speakingr,  there  is 
such  a  lien.  Second.  That  in  those  fireneral  cases, 
in  which  there  would  be  a  lien,  as  between  vendor 
and  vendee,  the  vendor  will  have  the  lien  a^lnst 
a  third  person,  who  had  notice,  that  the  money 
was  not  paid.  ThcM  two  points,  he  adds,  seem  to 
ie93*]  be  clearly  settled ;  and  the  *same  conclusion 
has  been  adopted  by  a  very  learned  chancellor  of  our 
own  country.  Oarson  v.  Green,  1  Johns.  Ch.  Uep. 
308.  The  rule,  however,  is  manifestly  founded  on  a 
supposed  conformity  with  the  Intentions  of  the 
parties,  upon  which  the  law  raises  an  implied  con- 
tract ;  and  therefore  it  is  not  inflexible,  but  ceases 
to  act,  where  the  circumstances  of  the  case  do  not 
Justify  such  a  conclusion.  What  circumstances 
shall  oave/)uch  an  effect,  seems,  indeed,  to  be  mat- 
ter of  a  grood  deal  of  delicacy  and  dlfhculty ;  and 
the  difficulty  Is  by  no  means  lessened  by  the  subtle 
d>>ubt8  and  distinctions  of  recent  authorities.  It 
i«eems.  Indeed,  to  be  established,  that  prima  facU  the 
purchase  money  is  a  lien  on  the  land  ;  and  it  lies  on 
the  purchaser  to  show  that  the  vendor  air  reed  to 
waive  it  (Hugrhes  v.  Kearney,  1  Sch.  ft  Lef.  132; 
Mackreth  v.  Synimnns,  15  Vez.  829;  Garson  v.  Green, 
1  Johns.  Ch.  Rep.  308) ;  and  a  receipt  for  the  pur- 
chase money,  indorsed  upon  the  0(mveyanoe,  is  not 
HutRcient  to  rei>el  this  presumption  of  law.  But 
how  far  the  taking  a  distinct  security  for  the  pur- 

*  ^  Quod  vendidi  non  allter  acdpientis  quam  si 
aut  pretium  nobis  solutum  sit,  aut  satis  eo  nomine 
factum,  vel  etiara  fldem  habuerimus  eraptori  sine 
ulla  satisfactione."  Dig.  Lib.  18.  tit.  1.  1,  19; 
Domat,  lib.  1,  tit.  2,  s.  3, 1. 1.  But  this  lien  was  lost, 
by  the  civil  law,  not  only  by  taking  a  separate 
security  from  the  purchaser,  as  a  surety  or  pledge, 
Ac.,  but  also,  by  giving  a  term  of  credit  to  him. 
For  Justinian,  after  laying  down  the  rule  in  the 
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chase  money  shall  be  held  to  be  a  waiver  of  implied 
lien,  has  been  a  vexed  question. 

There  is  a  pretty  strong,  if  not  decisive  current 
of  authority,  to  lead  us  to  the  conclusion,  that 
merely  taking  the  bond,  or  note,  or  covenant  of 
the  vendee  himself,  for  the  purchase  money,  will 
not  i-euel  the  Hen ;  for  It  may  be  taken  to  counter- 
vail the  receipt  of  the  payment  usually  indorsed 
on  the  conveyance.  Hughes  v.  Kearney,  1  Hoh.  ft 
Lef.  132;  Nairn  v.  Prowse,  6  Vez.  752:  Mackreth  v. 
Symmons,  15  Vez.  329 ;  Blackburn  v.  Gregson,  1  Bro. 
C.  C.  420;  Garson  v.  Green,  1  Johns.  Ch.  Itep.  308; 
Gibbons  v.  BaddaU,  2  Eq.  Cas.  Abr.  682 ;  Coppin  v. 
Coppin,  2  F.  Will.  291.  Cases  cited  in  8ugden  on 
Vendors,  ch.  12,  p.  352,  &c.  But  where  a  distinct 
and  iadependent  security  is  taken,  either  of  prop- 
erty or  of  the  responsibility  of  third  persons,  it 
certainly  admits  of  a  very  dltferent  consideration. 
There  the  rule  may  properly  apply,  that  erpreneum 
facU  ceisMire  taciturn;  and  where  the  party  has 
carved  out  his  own  security,  the  law  will  not  create 
another  in  aid.  This  was  manifestly  the  opinion  of  ^ 
Sir  William  Grant  in  a  recent  case,  where  he  asks : 
**"  If  the  security  be  totally  distinct  and  independ- 
ent, will  it  not  then  become  a  case  of  sulMtitution 
for  the  *lien.  instead  of  a  credit  given  be-  [*294 
cause  of  the  lien?  "  And  he  then  puts  the  case  of 
a  mortgage  on  another  estate  for  the  purchase 
money,  which  he  holds  a  discharge  of  the  lien,  and 
asserts,  that  the  same  rulo  must  hold  with  regard 
to  any  other  pledge  for  the  purchase  money.  Nairn 
V.  Prowse,  6  v  cz.  f 52.  And  the  same  doctrine  was  as- 
serted in  a  very  early  case,  where  a  mortgage  was 
taken  for  a  part  only  of  the  purchase  money,  and  a 
note  for  the  residue.  Bond  v.  Kent,  2  Vern.  zSi.  Lord 
Eldon,  with  his  characteristic  inclination  to  doubt, 
has  hesitated  upim  the  extent  of  this  doctrine.  He 
seems  to  consider,  that  whether  the  taking  of  a 
distinct  security  will  have  the  effect  of  waiving  the 
implied  lien,  depends  altogether  upon  the  circum- 
stances of  each  case,  and  that  no  rule  can  be  laid 
down  universally ;  and  that,  therefore,  it  is  im- 

Elble  for  any  purchaser  to  know,  without  the 
rment  of  a  court,in  what  cases  a  lien  would,and 
hat  cases  It  would  not,  exist.  His  language  is : 
*'  If,  on  the  other  hand,  a  rule  has  prevailed  (as  it 
seems  to  me)  that  it  is  to  depend,  not  upon  the  oir- 

Instltutes  thus,  **  Vendita?  vero  res  et  tradltee,  non 
aliter  emptori  acqulruntur,  quam  si  is  venditor! 
pretium  solverit,  vel  alio  modio  et  satisfecerlt, 
velutl  expromissore  aut  pignore  dato,"  ftc,  adds, 
"sed  si  is  qui  vendidlt  fldem  emptoris  sequutus  f  ue- 
rit,  dicendum  est  statim  rem  etnptorlR  fleri."  Inst.  1. 
2,  t.  1 ;  De  Kerum  Divis.,  s.  41 ;  Pothler,  Ue  Vente, 
No.  322,  323 ;  Pothler's  PandecU,  Tom.  8,  p.  107. 
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THE  E8TRELLA. 
Hernandez,  Claimant. 

The  seal  to  the  oommiflsion  of  a  new  ffovernment, 
not  acknowledired  by  tbefirovernmeat  of  the  United 
States,  eannut  be  permitted  to  pnjve  itself ;  but  the 
fact  that  the  vessel  cruising  under  such  commis- 
sion is  employed  by  such  ifovemment,  may  be  es- 
tablished by  other  evidence,  without  proving  the 
seal 

Where  the  privateer,  cruising  under  such  a  com- 
mission, was  lost,  subsequent  to  the  capture  in 
question,  the  previous  existence  of  the  commission 
on  board  was  allowed  to  be  proved  by  parol  evi- 
dence. 

Where  restitution  of  captured  property  is 
claimed,  upon  the  erround  that  the  force  of  the 
cruiser  maKlngr  the  capture  has  been  augmented 
within  the  United  States,  by  enlisting  men,  the  bur- 
den of  proving  such  enlistment  is  thrown  upon 
the  claimant;  and  that  fact  t»eing  proved  by  him, 
it  is  incumbent  upon  the  captors  to  show,  by  proof, 
that  the  persons  so  enlisted  were  subjects  or  citi- 
zens of  the  -prince  or  state  under  whose  flag  the 
cruiser  sails,  transiently  within  the  United  Stat«4, 
in  order  to  bring  the  case  within  the  proviso  of  the 
2A  section  of  the  act  of  June  oth,  1794,  c.  236,  and  of 
the  act  of  the  20th  April,  1818,  c.  83. 

The  right  of  adjudicating  on  all  captures  and 
questions  of  prize,  exclusively  belongs  to  the 
courts  of  the  captors*  country ;  but,  it  is  an  excep- 
tion to  Uie  general  rule,  that  where  the  captured 
vessel  is  brought,  or  voluntarily  comes,  infra  pttv- 
8id<a  of  a  neutral  power,  that  power  has  a  right  to 
inquire  whether  its  own  neutrality  has  been  vio- 
lated by  the  cruiser  which  made  the  capture ;  and, 
if  such  violation  has  been  committed,  is  in  duty 
bound  to  restore,  to  the  original  owner,  property 
captured  by  cruisers  iUeffallv equipped  In  its  ports. 

No  part  of  the  act  of  tne  5th  of  June,  1794,  c.  228. 
is  repealed  by  the  act  of  the  dd  of  March,  1817.  c. 
58 ;  the  act  of  1794,  c.  206,  remained  in  force  until 
the  act  of  the  20th  of  April,  1818,  c.  83,  by  which  all 
the  provislODS  respecting  our  neutitil  relations  were 
embraced,  and  all  former  laws  on  the  same  subject, 
were  repealed. 

In  the  absence  of  any  act  of  Congress  on  the  sub- 
ject, the  courts  of  the  United  States  would  have 


authority,  under  the  general  law  of  ^nations,  \^999 
to  decree  restitution  of  property  captured  in  viola- 
tion of  their  neutrality,  under  a  commission  iaeued 
within  the  United  States,  or  under  an  armament, 
or  augmentation  of  the  armament,  or  crew,  of  the 
capturing  vessel,  within  the  same. 

APPEAL  from  the  District  Court  of  Louis- 
iana. 
This  vessel  and  her  cargo  were  libeled  in 
the  District  Court  for  the  Louisiana  District,  by 
the  alleged  former  Spanish  owner.  The  libel 
stated  tuat  he  was  owner  of  the  schooner  and 
cargo,  which  sailed  from  Havanna,  for  the 
coast  of  Africa,  on  the  23d  of  April,  1817; 
that,  on  the  next  day,  she  was  lawlesnly  and 
piratically  captured,  on  the  high  seas,  and  held 
as  prize,  by  an  armed  schooner,  called  the 
Constitution,of  Venezuela,  and  forcibly  brought 
within  the  jurisdiction  of  the  United  StatcsH, 
when  she  was  recaptured  by  the  United  States 
ketch,  the  Surprize,  and  conducted  to  New  Or- 
leans. That  the  captors  had  no  lawful  com- 
mission from  any  sovereign  state  to  commit 
hostilities  at  sea;  but  that  the  said  schooner  and 
cargo,  until  their  recapture,  were  forcibly  with- 
held from  the  libelant,  in  open  violation  and 
contempt  of  the  law  of  nations.  That  if  they 
had  such  commission,  the  same  was  issued,  or 
delivered,  within  the  waters  and  jurisdiction  of 
the  United  States,  with  intent  that  the  said  ves- 
sel, the  Constitution,  should  be  employed  in  the 
service  of  Venezuela,  to  commit  hostilities  at 
sea  against  the  subjects  of  the  King  of  Spain. 
with  whom  the  United  States  then  were,  and 
now  are,  at  peace,  in  violation  of  their  laws, 
find  of  the  laws  of  nations.  The  libel  further 
stated,  that  the  Constitution  had,  previouslv 
to  her  cruising,  been  fitted  out,  and  armed, 
*or  increased,  or  augmented  in  force,  [*300 
within  the  jurisdiction  and  waters  of  the  Unite<i 
States;  and,  also,  that  she  had  been  manned 


oumstance  of  taking  a  security,  but  upon  the  nat- 
ure of  the  securitv,  as  amounting  to  evidence  (as 
It  is  sometimes  called),  or  to  declaration  plain,  or 
manifest  intention  (the  expression  used  on  other 
occasions)  of  a  purpose  to  rely  not  any  longer 
upon  the  estate,  but  upon  the  personal  credit  of  the 
individual ;  it  is  obvious  that  a  purchaser  taking  a 
security,  unless  by  evidence,  manifest  intention, 
or  declaration  plain,  he  shows  his  purpose,  cannot 
know  thesituatiim  in  which  he  stands,  without  the 
Judgment  of  a  court,  how  far  that  security  does 
contain  the  evidence,  manifest  Intention,  or  dec- 
laration plain  upon  that  point."  Mackreth  v. 
Symmons,  16  Vez.829, 342 ;  Austin  v.  Halsey,  6  Ves., 
Jun.,  475. 

If,  indeed,  this  be  the  state  of  the  law  upon  this 
subject,  it  is  reduced  to  a  most  distressing  uncer- 
tainty. But,  on  a  careful  examination  of  all  the 
authorities,  I  do  not  find  a  single  case  in  which  it 
has  been  held,  if  the  vendor  takes  a  personal  collat- 
eral security,  binding  others  as  well  as  the  vendee, 
as,  for  instance,  a  bond  or  note  with  a  surety  or  an 
indorser,  or  a  collateral  security  by  way  of  pledge 
or  mortgage,  that  under  such  circumstances  a 
lien  exists  on  the  land  itself.  The  only  case, 
296*]  nhat  looks  that  way,  is  Elliot  v.  Edwards, 
3  Bos.  &  Pull.  181 ;  where,  as  Lord  Eldon  says,  the 
point  was  not  decided ;  and  it  was  certainly  a  case 
depending  upon  its  own  peculiar  circumstances, 
where  the  surety  himself  might  seem  to  have 
stipulated  for  the  lien,  by  requiring  a  covenant 
against  an  assignment  of  the  premises,  without  the 
k>int  consent  of  himself  and  the  vendor.  Lord 
Redesdale,  too,  has  thrown  out  an  intimation 
(Hughes  v.  Kearney,  1  Sch.  &Lef.  132),  that  it  must 
appear  that  the  vendor  relied  on  it  as  security; 
and  he  puts  the  case :  "  Suppose  bills  given  as  part 
of  the  purchase  money,  and  suppose  them  drawn 
on  an  insolvent  bouse,  snail  the  acceptance  of  such 
bills  discharge  the  vendor's  lien  ?  They  are  taken 
not  as  a  security,  but  as  a  mode  of  payment."    In 
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I  my  humble  Judgment,  this  is  begging  the  whole 
;  question.  If,  upon  the  contract  of  purchase,  the 
'  money  Is  to  be  paid  in  cash,  and  bills  n1  exchaDgre 
I  are  afterwards  taken  in  payment,  which  turn  out 
I  unproductive,  there  the  receipt  of  the  bills  may  be 
I  considered  as  a  mere  mode  of  payment.  But  if  the 
I  original  contract  is,  that  the  purchase  moner  shHll 
be  paid  at  a  future  day,  and  acceptances  of  third 
perM>ns  are  to  be  taken  for  it,  payable  at  such 
future  day,  or  a  bond  with  surety  payable  atpuch 
future  day,  I  do  not  perceive  how  It  is  possible  to 
assert  that  the  acceptances  or  bond  are  ntit 
relied  on  as  security.  It  is  sufficient,  however* 
that  the  case  was  not  then  before  his  lordship  : 
and  that  he  admits,  that  taking  a  distinct  security 
would  be  a  waiver  of  the  lien.  On  the  other  hand, 
there  are  several  cases  in  which  it  is  laid  down,  that 
if  other  securitv  be  taken,  the  implied  lien  on  the 
laiid  Is  gone.  To  this  effect  certainly  the  case  ot 
Fa  well  V.  Heelis  (Amb.  K.  724,  8.  C. ;  2  Dick.  48rk)  i» 
an  authority,  however  it  may,  on  its  own  circum- 
stances, have  been  shaken ;  and  the  doctrine  is  ex- 
plicitly asserted  and  act«d  upon  in  Nairn  v.  Prtiwute, 
6  Vet.  Jun.  75:2.  See,  also,  B<md  v.  Kent,  2  Vem.  381. 
In  our  own  country,  a  very  venerable  Judge  of 
eouity  has  recognized  the  same  doctrine.  He  mys : 
"  The  doctrine  tnat  the  vendor  of  land,  not  takinir  a 
security,  nor  making  a  conveyance,  retains  a  lion 
upon  the  property,  is  so  well  settled  as  to  be  ro- 
eeived  as  a  maxim.  Bven  if  he  hath  made  a  con- 
veyance, yet  he  may  pursue  the  land  in  the  ywi«- 
session  of  the  vendee,  or  of  a  'purchaser  with  C*S9A 
notice.  But  if  he  hath  taken  a  security,  or  the 
vendee  hath  sold  to  a  third  person  without  notice, 
the  lien  is  lost,  ('ole  v.  Scott,  2  Wash.  Kep.  141. 
liooking  to  the  princinle  upon  which  the  original 
doctrine  of  lien  is  oetaDllsbed.  I  have  no  heHitatioo 
to  declare,  that  taking  the  security  of  a  third  p<»r- 
son  for  the  purchase  money >  ought  to  tHt  held  a 
complete  waiver  of  any  lieu  upon  the  land ;  and 
that,  in  a  case  standing  upon  such  a  fact,  it  would 
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by  sundry  citizens  or  residents  of  the  United 
States,  with  the  intent  that  she  should  be  em- 
ployed to  commit  hostilities,  as  aforesaid,  in 
violation  of  the  laws  aforesaid.  For  these 
causes  the  libelant  prayed  a  restitution  to 
him  of  the  Estrella  ana  cargo. 

A  claim  was  interposed  by  J.  F.  Lamoureux, 
prize-master  of  the  Estrella,  which  stated  that 
the  Constitution  was  duly  commissioned  by  the 
republic  of  Venezuela,  and  authorized  to  capt- 
ure all  vessels  belonging  to  its  enemies,  under 
which  authority  she  had  captured  the  Estrella, 
which,  with  her  cargo,  belonged  to  the  enemies 
of  the  said  republic.  That,  before  he  could 
receive  his  prize  commission,  the  Constitution 
upset,  in  a  gale,  and  her  commission  and  papers, 
with  the  greater  part  of  the  crew,  were  lost. 
The  claimant  further  represented  that,  as  he 
was  carrying  the  Estrella  into  port,  to  have  her 
condemned  before  a  court  of  competent  juris- 
diction, she  was  captured  by  the  United  States 
ketch.  Surprize,  and  conducted  to  New  Orleans; 
and,  therefore,  claimed,  that  the  Estrella  and 
cargo  might  be  adjudged  to  be  restored  to 
him. 

It  appears,  from  the  transcript  of  the  proceed- 
ings in  this  case,  that  the  Estrella  was  also  li- 
beled on  the  part  of  the  United  States,  although 
it  is  not  stated  for  what  cause  such  libel  was 
filed,  but  the  same  was  dismissed ;  from  which 
decree  there  was  no  appeal. 
30 1  *]  *It  appeared  in  evidence  that  the  Con- 
stitution had  a  commission  from  the  government 
of  Venezuela,  at  the  time  the  capture  was  made, 
which  was  issued  and  delivered  at  Carthagena; 
but  that  the  same  was  lost  by  the  sinking  of 
the  privateer,  immediately  after  the  capture. 
There  was  some  contradictory  testimony  as  to 
her  having  increased  her  armament  in  the 
United  States,  and  it  was  proved  that  she  had 


augmented  the  number  of  her  crew  in  the  port 
of  Wew  Orleans. 

On  the  libel  filed  by  the  Spanish  owner,  de- 
dree  was  made  that  the  claim  of  Lamoureux, 
the  prize- master,  be  dismissed,  with  costs,  and 
that  the  Estrella  and  cargo  be  delivered  up  and 
restored  to  the  libelant;  from  which  sentence 
the  cause  was  brought,  by  appeal,  to  this  court. 

Afr.  C.J.IngergoUJor  the  appellant  and  captor, 
argued  that  the  law  of  nations  gave  to  the  courts 
of  the  captor's  country  the  exclusive  cognizance 
of  questions  of  prizes  made  under  its  authority; 
and  that  the  only  exceptions  to  tliis  general 
rule  were  to  be  found  in  the  acts  of  Congress  for 
preserving  our  neutral  relations.  In  tlie  pres- 
ent case,  there  was  no  sufficient  evidence  that 
the  armament  of  the  capturing  vessel  had  been 
increased  within  the  United  States,  so  as  to  give 
our  courts  jurisdiction  to  restore  the  captured 
property,  upon  this  ground;  and  that  the  2d 
section  of  the  act  of  tne  5th  of  June,  1794,  c. 
226,  which  prohibited  the  enlistment  of  men 
within  our  territory,  was  impliedly  repealed  by 
the  act  of  March  3d,  1817,  c.  58,  which  con- 
tained *no  such  prohibition,  and  which  [*302 
was  the  law  in  force  at  the  time  this  case  oc- 
curred. But  even  if  it  were  other^'ise,  the  only 
proof  of  an  increase  of  the  crew  was  the  hear- 
say of  interested  witnesses;  and  supposing  their 
testimony  to  establish  the  fact,  still  the  onus 
probandi  was  upon  the  claimant,  to  show  that 
the  persons  so  enlisted  were  not  citizens  of  Vene- 
zuela, transiently  within  the  United  States, 
and  so  coming  within  the  proviso  of  the  2d 
section  of  the  act  of  1794,  c.  226.  The  exist- 
ence of  a  commission,  regularly  issued  by  the 
government  of  Venezuela,  within  its  own  terri- 
tory, which  was  on  board  the  privateer  previ- 
ous to  the  capture,  was  sufficient! v  proved; 
and  the  court  has  already  determinecl  that  the: 


be  very  difficult  to  brinir  my  mind  to  a  different 
ooncluston.  'At  all  e  vent«.  It  is  prima  facie  evidence 
of  a  waiver,  and  the  <m\u  Is  on  the  vendor  to  prove, 
by  the  most  cogent  and  irresistible  circumstances^ 
that  it  ought  nut  to  have  that  effect. 

Such  was  the  result  of  my  Judgment  upon  an  ex- 
amination of  the  authorities,  when  a  very  recent 
case  before  the  master  of  the  rolls  first  came  to  my 
knowledge.  I  have  perused  it  with  great  atten- 
tion, una  it  has  net,  in  any  degree,  shaken  my 
opinion.  The  cat»e  there  was  of  acceptancen  of  the 
vendee,  and  of  his  partner  in  trade,  taken  for  the 
payment  of  the  purchase  money.  It  was  admitted 
that  there  was  no  case  of  a  security  given  by  a 
third  person,  in  which  the  lien  had  been  held  to 
exist.  But  Che  master  of  the  rolls,  without  decid- 
ing what  would  be  the  effect  of  asccurlty,  properly 
sr>  denominated,  of  a  third  person,  held,  in  courorm- 
ity  to  the  opinion  of  Lord  Kedettdale,  that  bills  of 
exchange  were  merely  a  mode  of  payment,  and  not 
a  security.  This  conclusion  he  drew  from  the  nat- 
ure of  such  bills,  considering  them  as  mere  orders 
on  the  acceptor  to  pay  the  money  of  the  drawer  to 
the  payee ;  and  that  the  acceptor  was  to  be  con- 
sidered, not  as  a  surety  for  the  debt  of  another, 
but  as  paying  the  debt  out  of  the  debtor's  funds  in 
his  hands.  Grant  v.  Mills,  2  Ves.  &  Beames'  Kep. 
:i06.  W  1th  this  conclusion  of  t  he  master  of  the  roi  Is, 
I  confeM  myself  not  satistled,  and  desire  to  reserve 
myself  for  the  case,  when  It  shall  arise  In  judgment. 
It  is  founded  on  very  artificial  reasoning,  and  not 
always  supported  in  point  of  fact  by  the  practii-e  of 
the  commercial  world.  The  distinction,  however,  on 
which  it  proceeds,  admits,  by  a  very  strong  im- 
plication, that  the  security  of  a  third  person  would 
repel  the  lien.  If,  indeed,  the  point  were  new, 
there  would  be  much  ressou  to  contend  that  a 
297*J  distinct  security  'of  the jiartv  himself  would 
extinguish  the  lien  on  the  land,  as  it  certainly  does 
the  lien  upon  personal  chatties.  Cowcli  v.  Simp- 
sou,  IK  Ves.,  Jun..  ;S70.    In  applying  the  doctrine  to 
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the  facts  of  the  present  case,  I  confess  that  I  have 
no  difficulty  in  pronouncing  against  the  existence 
of  a  lieu  for  the  unpaid  part  of  the  purchase  money. 
The  property  was  a  large  maw  of  unsettled  and 
uncultivated  lands,  to  which  the  Indian  title  was 
not  as  yet  extinguished.  It  was,  in  the  necessary 
contemplation  of  all  parties,  bought  on  specula^ 
tion,  to  be  sold  out  to  sub-purchasers,  and  ultimate- 
ly to  set  tiers.  The  great  objects  of  tne  specu  lation 
would  be  materlaUy  impaired  and  embarrassed  by 
any  latent  incumbrance,  the  nature  and  extent  of 
which  it  might  not  always  be  easy  to  ascertain, 
and  which  might,  by  a  subdivision  of  the  property. 
be  apportioned  upon  an  almost  Infinite  number  of 
purchasers.  It  is  not  supposable  that  so  obvious  a 
consideration  should  not  have  been  within  the 
view  of  the  parties;  and,  viewing  it,  it  is  very 
difficult  to  suppose  they  could  mean  to  create  suon 
an  incumbrance.  A  distinct  and  independent  se- 
curity was  taken  by  negotiable  notes,  payable  at  a 
future  day.  There  is  no  pretense  that  the  notes 
were  a  mere  mode  of  payment,  for  the  indorsers 
were,  by  the  theory  of  the  law,  and,  in  fact,  con- 
ditional sureties  for  the  payment;  and  in  this 
respect  the  case  is  distinguishable  from  that  of  re- 
ceiving bills  of  exchange,  where,  by  the  theory  of 
the  law,  the  acceptor  is  not  a  surety,  but  merely 
pays  the  money  of  the  drawer  in  pursuance  of  his 
order.  Hughes  v.  Kearney,  1  Sch.  k,  Lcf.  l.'tJ.; 
Grant  v.  Mills,  2  Ves.  &  Beames'  Kep.  306.  The 
securities  themselves  were,  from  their  negotialile 
nature,  .ctipable  of  being  turned  immediately  into 
cash,  and  In  their  transfer  from  hand  to  hand,  they 
could  never  have  been  supposed  to  draw  after 
them,  In  favor  of  the  holder,  a  lien  on  the  land  for 
their  payment.  But  I  pass  over  these,  and  some 
other  peculiar  circumstances  of  this  case,  and  put 
It  upon  the  broad  and  general  doctrine,  that  here 
wiis  the  security  of  a  third  person,  taken  as  such, 
and  that  extinguished  any  Implied  lien  for  the  pur- 
I  chase  money."    I  Mason's  Uop.  212. 
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same  testimony  which  would  be  sufflcieDt  to 
prove  that  a  cniiHing  vessel  is  in  the  service  of 
an  acknowledged  state,  is  sufficient  to  prove  that 
it  is  in  the  service  of  a  newly-created  govern- 
ment, like  that  of  Venezuela.* 

Mr.  Servant,  contra,  argued,  upon  the  facts, 
that  the  right  of  the  original  Spanish  owner  to 
restitution  was  established  by  satisfactory  proof 
both  of  the  increase  of  the  armament  and  crew 
of  the  privateer  within  the  United  States.  He 
insisted,  that  the  act  of  1794,  c.  226,  was  not 
repealed  by  that  of  1817,  c.  58;  and  that,  even 
if  it  were,  the  right  to  restitution  depended  upon 
the  general  law  of  nations,  and  treaties.*  The 
303*]  claimant  having  proved  the  facts  of  *an 
increa.se  of  tlie  crew  in  New  Orleans,  the  07iu^ 
probandi  of  showing  that  the  persons  enlisted 
were  citizens  of  Venezuela,  transiently  within 
the  United  States,  was  thrown  upon  the  captors. 
The  commission  under  which  the  captitre  was 
professedly  made,  being  that  of  a  new  govern- 
ment, not  yet  acknowledged  by  the  United 
States,  its  commission  ou^t  to  have  been  pro- 
duced, and  the  seal  proved;  and  if  actually  lost 
with  the  privateer,  an  exemplified  copy  ought 
to  have  been  obtained  duly  authenticated  by 
the  proper  officers  of  that  government.  All 
the  circumstances  of  the  case  combined  to  show 
that  Ihis  was  not  a  capture  in  the  regular  exer- 
cise of  the  rights  of  war;  but  a  piratical  sei/Aire, 
in  breach  of  our  neutrality,  aggravated  by  an 
intention  to  violate  the  revenue  laws,  which  was 
evinced  by  the  fact  of  the  va*wel  having  been 
found  hovering  on  the  coast  of  Louisiana,  in- 
stead of  being  conducted  to  the  ports  of  Vene- 
zuela for  adjudication. 

Livingston,  J ,  delivered  the  opinion  of  the 
court : 

The  first  allegation  of  the  Spanish  owner  is, 
that  the  C'Onstitution  hjid  no  lawful  commission 
from  any  sovereign  state  to  commit  hostilities  at 
sea;  and  he  contends  that  the  commission  in 
the  present  case,  if  any  there  was,  being  that  of 
a  government  not  acknowledged  b}'  the  United 
States,  ought  to  have  l>een  produced,  and  its 
seal  proved;  or  that  if  the  vessel  carrying  it  had 
been  lost,  yet  an  exemplification  of  it  ought  to 
have  been  obtained  from  the  propner  department 
304*1  of  the  state  which  issued  it.  ♦The  court 
is  satisfied  with  the  proof  which  has  been  made, 
of  the  Constitution  having  had  a  commission  at 
the  time  of  making  the  capture,  and  that  such 
commission  was  granted  by  the  government  of 
Venezuela;  and  also. that  tLesame  was  lost  with 
the  privateer  herself,  a  very  short  time  after  the 
prize  crew  took  possession  of  the  Estrella.  The 
fact  of  the  sinking  of  the  Constitution  is  not  dis- 
puted; and  that  she  had,  at  the  time  she  went 
down,  a  commission  on  board,  is  also  fully  made 
out,  which  commission  there  is  no  reason  to  be- 
lieve was  any  other  than  the  one  which  the  col- 
lector of  New  Orleans  says  was  on  board  when 
she  arrived  in  that  port  from  Carthagena.  This 
was  some  time  in  the  month  of  October,  in  the 
year  1816.  Mr.  Chew  then  saw  the  commission, 
and  describes  it  as  a  very  regular  one  from  the 
Venezuelan  republic,  signed,  as  others  were,  by 

1.— The  United  States  v.  Palmer,  3  Wheat.  610, 
«35. 

2.— 1  Wheat.  244,  note  c ;  2  Sir  L.  Jenkins's  Works, 
727.    lb.  780. 
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Bolivar.  Although  the  court,  in  another  case, 
has  said  that  the  seal  of  a  government  unac- 
knowledged  cannot  be  permitted  to  prove  itself ; 
it  has.  in  the  same  case,  said  that  the  fact  of  a 
vessel  being  so  employed  may  be  established 
without  proving  the  seal.'  But  if  the  consti- 
tution had  a  commission  on  board,  it  is  next  al- 
leged that  the  same  was  issued  or  delivered  with- 
in the  waters  of  the  United  States,  with  intent 
that  she  should  be  employed  in  the  service  of 
Venezuela,  to  commit  hostilities,  at  sea,  against 
the  subjects  of  the  King  of  Spain,  with  whom 
the  United  States  were  at  peace.  This  allega- 
tion is  not  supported  by  any  evidence;  on  the 
♦contrary,  the  same  witnesses  who  de-  [*30S 
clare  that  the  Constitution  was  a  commissioned 
vessel,  and  whose  testimony  has  already  been 
adverted  to,  establish,  beyond  controversy,  that 
the  same  was  obtained  abroad,  and  not  issued 
or  delivered  within  the  United  States. 

The  libel  next  alleges  that  the  Constitution, 
previous  to  her  last  cruise,  had  been  fitted  out 
and  armed,  or  that  her  force  had  been  increased 
or  augmented,  within  the  jurisdiction  and  cra- 
ters of  the  United  States,  and  also  that  she  bad 
there  been  manned  by  sundry  citizens  or  resi- 
dents of  the  United  States  with  the  same  intent. 

Whatever  doubt  there  may  be  as  to  the  aug- 
mentation of  the  armament  of  the  Constitution 
within  the  United  States,  the  court  is  satisfied 
that  a  very  considerable  addition  viras  made  to 
her  crew,  at  New  Orleans,  after  her  arrival  ai 
that  port;  one  of  the  custom-house  officers  de- 
clares that,  at  that  time,  she  had  only  from 
twenty  to  twenty -five  men.  Another  of  these 
officers,  who  went  on  board  on  her  first  arrival, 
states  the  numl)er  of  her  crew  at  about  twenty : 
and  a  witness  by  the  name  of  Guzman,  tot«ily 
unconnected  with  this  transaction,  mentions  by 
name  two  persons  who  entered  on  board  while 
she  was  lyin^  there.  Several  of  the  original 
crew  of  the  Lstrella  have  also  been  examined  to 
this  point,  who  state,  that  after  the  capture, 
thev  had  many  conversations  with  the  officers 
and  seamen  who  composed  the  prize  crew,  by 
whom  they  were  informed  that  the  Constitution, 
when  she  left  Carthagena,  had  but  few  hands 
on  board;  that  at  Isew  *0rlean8  she  [*300 
shipped  almost  the  whole  of  her  crew,  which,  at 
the  time  of  the  Estrella's  capture,  amounted  to 
sixty  or  seventy  men.  This  species  of  testimony 
has  been  objected  to  as  being  hearsay,  and  pro-, 
ceeding  from  a  source  entitled  to  no  great  credit: 
although  there  may  be  something  in  this  objec- 
tion, it  is  no  reason  for  rejecting  the  evidence 
altogether.  If  the  testimony  be  hearsay,  it  must 
be  recollected  that  the  declarations  proceeded 
from  persons  very  much  interested  in  giving  a 
different  representation  of  the  transaction ;  and 
as  to  the  witnesses  themselves,  although  they 
fonned  a  part  of  the  Estrella's  crew,  and  may 
have  felt  some  little  interest  in  the  question, 
they  were  the  only  persons  who  could  give  any 
account  of  the  armament  or  crew  of  the  ConsU- 
tution  at  the  time  of  her  making  the  capture. 
It  may  be  also  remarked  that  the  testimony  of 
these  'men  is  in  this  respect  corroborated  by  that 
of  other  witnesses,  who  are  liable  to  no  objec- 
tion, and  that  their  declarations,  if  untrue, 
might  have  been  disproved  by  the  claimant,  by 
showing  where  and  when  the  crew  of  the  Ck>n- 

3.— The  United  States  v.  Palmer,  3  Wheat,  «8S. 
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stitutioQ  had  been  entered.  But  if  any  of  the 
crew  of  the  Constitution  were  enlisted  or  enter- 
ed within  the  jurisdiction  of  the  United  States, 
they  may,  it  is  said,  have  been  citizens  or  sub- 
jects of  the  republic  of  Venezuela,  who  were 
transiently  in  the  United  States  at  the  time  of 
her  arrival,  and  had,  therefore,  a  right,  within 
one  of  the  provisos  of  the  second  section  of  the 
act  of  Congress,  of  the  7th  of  June,  1794,  c.  226, 
to  enlist  or  enter  themselves  on  board  of  her; 
and  it  is  insisted,  that  the  libelant  should  have 
shown  that  they  were  not  persons  of  this  de- 
307*1  scription.  *The  court  is  not  of  this  opin- 
ion. On  the  libelant,  in  the  first  instance,  lay 
the  onus  of  showing  that  the  crew  of  the  Con- 
stitution had  been  mcreased  within  the  United 
States;  having  done  this,  it  became  incumbent 
on  the  captors,  if  they  wanted  to  establish  their 
innocence,  to  show,  as  was  in  their  power,  if  the 
fact  was  so,  that  they  had  done  nothing  con- 
trary to  law,  by  bringing  their  case  withm  the 
proviso  that  he^  been  mentioned. 

The  allegation,  then,  in  the  libel  bein^  made 
out,  that  the  Constitution,  being  a  privateer 
commissioned  by  the  republic  of  Venezuela,  was 
manned  within  the  United  States,  previous  to 
the  cruise  on  which  she  captured  the  Estrella, 
by  sundry  citizens  or  residents  of  the  United 
States;  it  remains  to  see  whether  the  libelant 
has  not  made  out  a  case  for  restitution. 

It  has  been  attempted,  but  without  success,  to 
distinguish  this  case  in  principle  from  several 
which  have  already  been  decided  in  this  court. 
We  have  been  told,  as  heretofore,  that  to  thu 
courts  of  the  nation  to  which  the  captor  be- 
lougs,  and  from  which  his  commission  issues, 
exclusively  appertains  the  right  of  adjudicating 
on  all  captures  and  questions  of  prize.     This  is 
not  deni^;  nor  has  the  court  ever  felt  any  dis- 
position to  intrench  on  this  rule;  but,  on  the 
contrary,  whenever  an  occasion  has  occurred, 
a.s  in  the  case  of  The  Invincible,^  it  has  been  gov- 
erned by  it.     Not  only  is  it  a  rule  well  estab- 
lished by  the  customary  and  conventional  law 
308*]  of  nations,  but  it  is  'founded  in  good 
sense,  and  is  the  only  one  which  is  salutary  and 
safe  in  practice.     It* secures  to  a  belligerent  the 
independence  to  which  every  sovereign  state  is 
entitled,  and  which  would  be  somewhat  abridg- 
ed, were  he  to  condescend  so  far  as  to  permit 
those  who  bear  his  commission  to  appear  before 
the  tribunals  of  any  other  country,  and  submit 
to  their  interpretation,  or  control,  the  orders  and 
instructions  under  which  they  have  acted.     It 
ensures,  also,  not  only  to  the  belligerent  him- 
self, but  to  the  world  at  large,  a  great  degree  of 
caution  and  responsibility,  on  the  part  of  the 
agents  whom  he  appoints;  who  not  only  give 
security  to  him  for  their  good  behavior,  but  will 
sometimes  be  checked  in  a  lawless  career,  by 
the  consideration  that  their  conduct  is  to  be  in- 
vestigated by  the  courts  of  their  own  nation, 
and  under  the  very  eye  of  the  sovereign  under 
whose  sanction  they  are  committing  hostilities. 
In  this  way,  also,  is  a  foundation  laid  for  a 
claim  bv  other  nations,  of  an  indemnity  against 
the  belligerent,  for  the  injuries  which  their  sub- 
jects may  sustain,  by  the  operation  of  any  unjust 
or  improper  rule,   which  he  may  think  proper 
to  prescribe  for  thoi«e  who  act  under  his  author- 
ity.    But  general,  and  firmly  established  as  this 
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rule  is,  it  is  not  more  so  than  some  of  the  excep- 
tions which  have  grown  out  of  it.  A  neutral 
nation  which  knows  its  duty,  will  not  interfere 
between  belligerents,  so  as' to  obstruct  them  in 
the  exercise  of  their  undoubted  right  to  judge, 
through  the  medium  of  their  own  courts,  of  the 
validity  of  every  capture  made  under  their  re- 
spective commissions,  and  to  decide  on  every 
question  of  prize  law  which  may  *arise  [*30d 
in  the  progress  of  such  discussion.  But  it  is  no 
departure  from  this  obligation,  if,  in  a  case  in 
which  a  captured  vessel  be  brought,  or  volun- 
tarily comes,  infra  prcBsidia,  the  neutral  nation 
extends  its  examination  so  far  as  to  ascertain 
whether  a  trespass  has  been  committed  on  its 
own  neutrality  by  the  vessel  which  has  made 
the  capture.  So  long  as  a  nation  does  not  in- 
terfere in  the  war,  but  professes  an  exact  im- 
partialitv  toward  both  parties,  it  is  its  duty,  as 
well  as  right — and  its  safely,  good  faith,*  and 
honor  demand  of  it — to  be  vigilant  in  preventing 
its  neutrality  from  being  abused,  for  the  pur- 
poses of  hostility  against  either  of  them.  This 
may  be  done,  not  only  by  guarding,  in  the  first 
instance,  as  far  as  it  can,against  all  warlike  prep- 
arations and  equipments  in  its  own  waters, 
but,  also,  by  restoring  to  the  original  owner 
such  property  as  has  been  wrested  from  him 
by  vessels  which  have  been  thus  illegally  fitted 
out.  In  the  performance  of  this  duty,  all  the 
belligerents  must  be  supposed  to  have  an  equal 
interest,  and  a  disregard,  or  nejrlectof  it,  would 
inevitably  expose  a  neutral  nation  to  the  charge 
of  insincerity,  and  to  the  just  dissatisfaction 
and  complaints  of  the  belligerent,  the  property 
of  whose  subjects  should  not,  under  such  cir- 
cumstances, be  restored. 

The  United  States,  instead  of  opening  their 
ports  to  all  the  contending  parties,  when  at 
peace  themselves  fas  ma}'  be  done,  if  not  pre- 
vented by  antecedent  treaties),  have  always 
thought  it  the  wisest  and  safest  course  to  inter- 
dict them  all  from  fitting  out  or  furnishing  ves- 
sels of  war  within  their  limits,  and  to  punish 
those  who  may  contribute  to  such  equipments. 
*To  enforce  a  general  and  strict  observ-  [*310 
ance  of  this  neutrality,  on  the  part  of  our  own 
citizens,  and  of  others  who  reside  among  us,  a 
law  passed,  as  early  as  the  year  1794,  making 
it  penal,  among  other  things,  for  anyone,  with- 
in the  jurisdiction  of  the  United  States,  to  en- 
list in  the  service  of  any  foreign  prince  or  state, 
as  a  soldier,  marine,  or  seaman  on  board  of  any 
vessel  of  war,  letter  of  marque,  or  privateer. 
This  law,  it  is  supposed,  was  not  in  force  at  the 
time  when  the  crew  of  the  Constitution  was  in- 
creased at  New  Orleans,  having  been  repealed, 
as  is  alleged,  by  the  act  of  the  3d  of  March, 
1817,  c.  ^.  But  this  act  contains  no  repealing 
clause  of  this  or  any  other  section  of  the  former 
law;  and  having  made  no  provision  on  the  sub- 
ject of  enlistment,  it  must  have  been  the  inten- 
tion of  the  legislature  to  leave  in  full  force  all 
those  parts  of  the  first  law  which  had  under- 
gone no  alteration,  in  the  one  which  was  then 
passing,  and  we  therefore  find  no  repeal  of  the 
act  in  question,  until  the  20th  of  April,  1818, 
when  an  the  provisions  respecting  our  neutral 
relations  were  embraced  by  one  act,  and  all 
former  laws  on  the  same  subject  were  repealed. 
But  whether  the  act  of  1794,  c.  226,  were  in 
force  or  not,  would  make  no  difference;  for  it 
I  did  not,  in  terms,  contain,  nor  did  any  of  the 
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others,  which  have,  from  time  to  time,  been 
passed,  contain  a  provision  for  the  restitution 
of  property  captured  on  the  ocean,  by  vessels 
which  might  be  thus  illegally  fitted  out,  or 
manned  in  our  ports.  It  is  true,  they  recognize 
a  right  in  the  courts  of  the  United  Slates  to 
make  restitution,  when  these  laws  have  been 
31 1*]  disregarded,  and  impart  *to  the  courts 
a  power  to  punish  those  who  are  concerned  in 
such  violations.  But  in  the  absence  of  every 
act  of  Congress  in  relation  to  this  matter,  the 
court  would  feel  no  difflcultv  in  pronouncing 
the  conduct  here  complained,  of,  an  abuse  of 
the  neutrality  of  the  United  States;  and  although 
in  such  case  the  offender  could  not  be  punish- 
ed, the  former  owner  would,  nevertheless,  be 
entitled  to  restitution.  Nor  is  our  opinion  con- 
fined to  the  single  act  of  an  illegal  enlistment  of 
men,  which  is  the  only  fact  proved  in  this  case; 
for  we  have  no  hesitation  m  saying,  that  for 
any  of  the  other  violations  of  our  neutrality  al- 
leged in  the  libel,  if  they  had  been  proved,  the 
Spanish  owner  would  have  been  equally  enti- 
tled to  restitution. 

SenUnce  affirmed  tcith  costs. 
CIted-4  Wheat.  502;  4  Ben.  385. 


[practice.] 
MILLER  (for  the  use  of  the  United  States) 

V. 

NICHOLLS. 

Where  a  cause  Is  brougrht  to  this  court,  by  writ 
oferror,  or  appeal,  from  the  highest  court  of  law 
or  equity  of  a  state,  under  the  25th  section  of  the 
judiciary  act  of  178»,  c.  20,  upon  the  arround  that 
the  validity  of  a  ttatut^j  of  the  United  States  was 
drawn  In  question,  and  that  the  decision  of  the 
state  court  was  against  its  validity,  &c.,  or  that  the 
validity  of  a  statute  of  the  state  was  drawn  in  ques- 
tion, as  repuirnant  to  the  constitution  of  the  United 
States,  and  the  decision  was  In  favor  of  its  validity ; 
it  must  appear,  from  the  record,  that  the  act  of 
Conirress.  or  the  constitutionality  of  the  state  law, 
wasdrawn  into  question.  ^    ,_      ,^  , 

IJut  it  Is  not  HHiuIred  that  the  record  should,  in 
aiu*]  terms,  state  a  misconstruction  ♦of  the  act  of 
Conffres^,  or  that  It  was  drawn  Into  question.  It  is 
sufficient  to  gUe  this  court  luritdiction  of  the 
cause,  that  the  record  should  snow  that  an  act  of 
Congress  was  applicable  to  the  case. 

EIRROR  to  the  Supreme  Court  of  the  State  of 
I  Pennsylvania. 

The  case  agreed  in  the  court  below,  stated 
that  William  Nicholls,  collector.  &c.,  being  in- 
debted to  the  United  States  of  America,  on  the 
9th  of  June,  1798,  executed  a  mortgage  to 
Henry  Miller,  for  the  use  of  the  United  States. 
in  the  sum  of  $59,444,  conditioned  for  the  pay- 
ment of  $29,271,  pavnble,  $9,757  on  or  before 
the  1st  of  January,  1799.  $9,757  on  or  before 
the  9th  of  June.  1799;  and  $9,757  on  or  before 
the  9th  of  SeptenilHT,  1799.  A  scire  facim 
was  issued  upon  the  said  mortgage. returnable  to 
S(*ptenil>er  term  of  the  said  Supreme  Court  of 
Pennsylvania,  in  the  year  1800,  and  judgment 
thereupon  entered  up.  in  the  said  Supreme 
Court,  on  the  6th  of  March,  1802.  and  there- 
upon a  UranfarM*  issued,  and  was  levied  upon 
the  property  of  the  said  William  Nicholls,  and 
the  same  being  sold  to  the  highest  bidder,  for 
the  sum  of  $14,530,  the  same  was  brought  into 
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court,  and  is  now  deposited  in  the  hands  of  the 
prothonotary  of  said  court,  subject  to  the 
orders  of  the  same  court.  That,  on  the  32d 
of  December,  1797,  the  accounts  of  the  said 
William  Nicholls  with  the  commonwealth  of 
Pennsylvania  were  settled  by  the  comptroller 
and  register-general  of  the  commonwealth. 
(Prout  account  and  settlement.)  That  an  ap- 
peal from  said  settlement  was  tiled  in  the  office 
of  *the  prothonotary  of  the  said  r*313 
Supreme  Court  on  the  6th  day  of  Marcn.1798. 
and  judgment  thereupon  entered  in  favor  of  the 
conunonwealth  against  the  said  William  Nich- 
olls. in  the  said  Supreme  Court,  on  the  6th  of 
September,  1798,  for  the  sum  of  $9,987.15, 

Up<)n  the  preceding  statement,  the  following 
question  is  submitted  to  the  consideration  of 
the  court : 

Whether  the  said  settlement  of  the  said  pub- 
lic accounts  of  the  said  William  Nicholls,  as 
aforesaid,  on  the  22d  of  December,  1797,  was, 
and  is,  a  lien,  from  the  date  thereof,  upon  the 
real  estate  of  the  said  William  Nicholls.  and 
which  has  since  been  sold  as  aforesaid. 

A.  J.  Dallas,  for  the  United  States. 
J.  B.  M'Kean,  for  the  common w^th  of 

Pennsvlvania. 

December  2d,  1808. 

The  Supreme  Court  of  Pennsylvania,  on  the 
2l8t  of  March,  1805,  on  motion  of  3Ir.  M'Kean, 
Attorney-General  of  the  said  commonwealth, 
made  a  rule  on  the  plaintiff  in  error,  to  show 
cause  why  the  amount  of  the  debt  due  to  the 
said  commonwealth  should  not  be  taken  out  of 
court.  And  on  the  22d  of  March,  1805.  Alex- 
ander James  Dallas,  the  attoniey  of  the  United 
States,for  the  District  of  Pennsylvania,  came 
into  court  and  suggested,  "  that  the  common- 
wealth of  Pennsylvania  ought  not  to  be  per- 
mitted to  have  and  receive  the  money  levied 
and  produced  by  virtue  of  the  execution  in  the 
suit,  because  the  said  *attornev.  on  be-  [*314 
half  of  the  United  States  saith,  that  as  well  by 
virtue  of  the  said  execution  as  of  divers  acfi* 
of  Congress,  and  particularly  of  an  act  of  Con 
gress  entitled  '  an  act  to  pn)vide  more  effect- 
ally  for  the  settlement  of  accounts  betwt^n  the 
United  States  and  receivers  of  public  money's,* 
approved  the  3d  of  March.  1797, the  said  United 
States  are  entitled  to  have  and  receive  theraonev 
aforesaid,  and  not  the  said  commonwealth  of 
Pennsylvania.  A.  J.  Dali^is." 

The  record  then  proceeds  as  follows:  '*  And 
now,  to  wit,  this  13th  day  of  September,  1805. 
the  motion  of  the  Attomey-Greneral,  to  take  the 
money  out  of  court,  was  granted  by  the  unani- 
mous opinion  of  the  court." 

The  proceedings  were  afterwards  broughl 
before  Uiis  court  by  writ  of  error. 

Mr.  iSp/'^tY/nY.  for  the  defendant  in  error. moved 
to  dismiss  the  writ  of  error  in  this  cause,  for 
want  of  jurisdiction,  under  the  judiciarv  act 
of  the  24th  of  Septeml)er,  1789,  c.  20.  s.  25;  it 
nowhere  appearing  upon  the  face  of  the  record 
that  any  question  arose  resi)ecting  the  validity 
of  any  treaty  or  statute  of  the  United  States,  or 
of  any  statute  of  the  state,  upon  the  ground 
of  its  repugnancy  to  the  constitution  or  kws  of 
the  United  States. ' 


1. —Martin  v.  Hunter's  lessee.  1  Wheat.  904 :  lDgle<- 
V.  Coolidire,  i  Wheat,  dua. 

Wheal.  4. 
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The  AUoTTiey- General,  contra. 

316*]  'Marshall,  Ch.  J.^  delivered  the 
opinion  of  the  court:  The  question  decided 
in  the  Supreme  Court  for  the  state  of  Penn- 
sylvania respect  only  the  construction  of  a 
law  of  that  state.  It  does  not  appear,  from  the 
record,  that  either  the  constitutionality  of  the 
law  of  Pennsylvania,  or  any  act  of  Congress 
was  drawn  into  question. 

It  would  not  be  required  that  the  record 
should,  in  terms,  state  a  misconstruction  of  an 
act  of  Congi-ess,  or  that  an  act  of  Congress  was 
drawn  into  question.  It  would  have  been  suf 
fi(^ent  to  give  this  court  jurisdiction  of  the 
cause,  that  the  record  should  show  that  an  act 
of  Congress  was  applicable  to  the  case.  That  Is 
not  shown  by  this  record.  The  act  of  Congress 
which  is  supposed  to  have  been  disregarded, 
and  which,  probably,  was  disregarded  ov  the 
state  court,  is  that  which  gives  the  United  States 
priority  in  cases  of  insolvency.  Had  the  fact 
of  insolvency  appeared  upon  the  record,  that 
would  have  enabled  this  court  to  revise  the 
Jud^ent  of  the  Supreme  Court  of  Pennsyl- 
vania. But  that  fact  docs  not  appear.  No 
other  question  is  presented  than  the  correct- 
ness of  the  decision  of  the  state  court,  accord- 
ing to  the  laws  of  Pennsylvania,  and  that  is  a 
question  over  which  this  court  can  take  no  juris- 
diction. 

The  writ  of  error  must  be  dismissed. 

Writ  of  error  dismissed, 

Clted-12  Wheat.  124 ;  2  Pet.  251, 400 ;  3  Pet.  308 ;  4 
Pet.  429 ;  6  Pet.  257 :  8  Pet.  48 ;  10  Pet.  394,  398 ;  12  Pet. 
134 ;  16  Pet.  301 ;  11  How^.  649 ;  12  How.  109 ;  18  How. 
515  ;1  Cliff.  433. 


3 1 6*]        '[constitution AL  LAW .  J 

M'CULLOCH 

V. 

THE  STATE  OF  MARYLAND  et  al. 

.«- 

\  Congress  has  power  to  incorporate  a  bank. 
MPhe  government  of  the  Union  la  a  government 
of  the  people;  it  emanates  from  them;  its  powers 
are  irranted  by  tbem  ;  and  are  to  be  exercised  di- 
rectly on  them,  and  for  their  benefit. 

The  government  of  the  Union,  though  limited  in 
it«  powers,  is  supreme  within  its  sphere  of  action  ; 
and  itelawH,  when  made  in  pursuance  of  the  consti- 
tution, form  the  supivme  law  of  the  land. 

There  is  nothing  in  the  constitution  of  the  United 
States,  similar  to  the  articles  of  confederation, 
which  exclude  incidental  or  implied  powers. 

If  the  end  be  legitimate,  and  withm  the  scope  of 
the  constitution,  all  the  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end,  and 
which  are  not  prohibited,  may  constitutionally  be 
employed  to  carry  It  into  effect.  i 

The  power  of  establishing  a  corporation  is  not  a 
distinct  sovereign  power  or  end  of  government, 
but  only  the  means  of  carrying  Into  effect  other 
powers  which  are  sovereign.  Whenever  it  becomes 
an  appropriate  means  of  exercising  any  of  the 
powers  given  by  the  constitution  to  the  govern-, 
ment  or  the  Union,  it  may  be  exercised  oy  that 
government. 


Note.— As  to  the  power  of  Congress  to  charter  a 
United  States  Bank,  see  8  Story  on  the  constitution, 
sees.  1,259  to  1,271,  and  the  notes  thereto,  especially 
Hamilton's  argument  at  pages  143,  et  tieq.;  1  Kent's 
Comm.  248  to  256 :  Osborne  v.  Bank  of  U.  8. 9  Wheat. 
738. 

Wheat.  4. 


If  a  certain  means  to  carry  into  effect  any  of  the 
powers,  expreselv  given  by  the  constitution  to  the 
government  of  the  Union,  bean  appropriate  meas- 
ure, not  prohibited  by  the  constitution,  the  degree 
of  its  necessity  is  a  question  of  legislative  discre- 
tion, not  of  Judicial  cognizance. 

The  act  of  the  10th  April,  1816,  c.  44,  to  "  incorpo- 
rate  the  subscribei-s  to  the  Bank  of  the  United 
States,"  is  a  law  made  in  pursuance  of  the  constitu- 
tion. 

The  Bank  of  the  United  States  has,  constitution- 
ally, a  right  to  establish  its  branches  or  offices  of 
discount  and  deposit  within  any  state. 

The  state,  within  which  such  branch  may  be  es- 
tablished, cannot,  without  \iolating  the  constitu- 
tion, tax  that  branch. 

The  state  governments  have  no  right  to  tax  any 
of  the  constitutional  means  employed  by  the  gov- 
ernment of  the  Union  to  execute  Its  constitutional 
powers. 

*The  states  have  no  power,  by  taxation,  or  [♦317 
otherwise,  to  retard,lmpede,burden,  or  in  any  man- 
ner control  the  operations  of  the  constitutional  laws 
enacted  by  Congress,  to  carry  into  e^ect  the  powers 
vested  in  the  national  government,    ? 

This  principle  does  not  extend  to  a  tRx  paid  by  the 
real  property  of  the  Bank  of  the  United  States,  In 
common  with  the  other  real  property  in  a  particu- 
lar state,  nor  to  a  tax  imposed  on  the  proprietary 
interest  which  the  citizens  of  that  state  may  hold  in 
this  institution,  in  common  with  other  property  of 
the  same  description  throughout  the  state. 

ERROR  to  the  Court  of  Appeals  of  the  state 
of  Maryland. 

This  was  an  action  of  debt  brought  by  the 
defendant  in  error,  John  James,  who  sued  as 
well  for  himself  as  for  the  state  of  Marvland, 
in  the  County  Court  of  Baltimore  county,  in 
the  said  state,  against  the  plaintiff  in  error, 
M'Culloch,  to  recover  certain  penalties  under 
the  act  of  the  legislature  of  Maryland,  hereafter 
mentioned.  Judgment  being  rendered  against 
the  plaintiff  in  error,  upon  the  following  state- 
ment of  facts,  agreed  and  submitted  to  the 
court  by  the  parties,  was  affinned  bv  the  Court 
of  Appeals  of  the  state  of  Maryland,  the  high- 
est court  of  law  of  said  stiite,  and  tlie  cause 
wfe?  brought,  bv  writ  of  error,  to  this  court: 

It  is  admitted  by  the  parties  in  this  cjiuse,  by 
their  counsel,  that  there  was  passed  on  the  10th 
day  of  April,  1816,  by  the  Congress  of  the 
United  States,  an  act,  entitled,  "An  act  to  in- 
corporate the  subscribers  to  the  Bank  of  the 
United  States;"  and  that  there  was  passed,  o*n 
the  11th  day  of  February,  1818,  by  the  general 
Assembly  of  Maryland,  an  act.  entitled,  "An 
act  to  impose  a  tax  on  all  banks,  or  branches 
thereof,  in  the  state  of  Maryland, 'not  chartered 
by  the  legislature,"  *which'said  acts  are  [*318 
made  part  of  this  statement,  and  it  is  agreed 
may  be  read  from  the  statute  books  in  which 
they  are  respectively  printed.  It  is  further  ad- 
mitted, that  the  president,  directors  and  com- 
pany of  the  Bank  of  the  United  States,  in- 
corporated by  the  act  of  Congress  aforesaid, 
did  organize  themselves,  and  go  into  full 
operation  in  the  city  of  Philadelphia,  in  the 
state  of  Pennsylvania,  in  pursuance  of  the  said 
act,  and  that  they  did  on  the  day  of 

eighteen  hundred  and  seventeen,  es- 
tablish a  branch  of  the  said  bank,  or  an  office 
of  discount  and  deposit  in  the  city  of  Balti- 
more, in  the  state  of  Maryland,  which  has 
from  that  time  until  the  nrst  day  of  May, 
eighteen  hundred  and  eighteen,  ever  since 
transacted  and  carried  on  business  as  a  bank,  or 
office  of  discount  and  deposit,  and  as  a  branch 
of  the  said  Bank  of  the  United  States,  by  issu- 
ing bank  notes  and  discounting    promissory 
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notes,  and  performing  other  operations  usual 
and  customary  for  banks  to  do  and  perform, 
under  the  authority  and  by  the  direction  of  the 
said  president,  directors  and  company  of  the 
Bank  of  the  United  States,  established  at 
Philadelphia  as  aforesaid.  It  is  further  ad- 
mitted, that  the  said  president,  directors  and 
company  of  the  said  bank,  had  no  authority  to 
establish  the  said  branch  or  office  of  discount 
and  deposit  at  the  city  of  Baltimore,  from  the 
state  of  Maryland,  otherwise  than  the  said 
state  having  adopted  the  constitution  of  the 
United  States  and  composing  one  of  the  states  of 
the  Union.  It  is  further  admitted,  that  James 
William  M'Culloch,  the  defendant  below,  be- 
ing the  cashier  of  the  said  branch  or  office  of 
3l9*]  discount  and  *depo8it,  did,  on  the  sev- 
eral days  set  forth  in  the  declaration  in  this 
cause,  issue  the  said  respective  bank  notes 
therein  described,  from  the  said  branch  or 
office,  to  a  certain  George  Williams,  in  the  city 
of  Baltimore,  in  part  payment  of  a  promissory 
note  of  the  said  Williams,  discounted  by  the 
said  branch  or  office,  which  said  respective 
bank  notes  were  not,  nor  was  either  of  them,  so 
issued  on  stamped  paper  in  the  manner  pre- 
scribed by  the  act  of  assembly  aforesaid.  It 
is  further  admitted,  that  the  said  president, 
directors  and  company  of  the  Bank  of  the 
United  States,  and  the  said  branch  or  office  of 
discount  and  deposit  have  not,  nor  has  either 
of  them,  paid  in  advance,  or  otherwise,  the 
sum  of  fifteen  thousand  dollars,  to  the  treasurer 
of  the  Western  Shore  for  the  use  of  the  state 
of  Maryland,  before  the  issuing  of  the  said 
notes,  or  any  of  them,  nor  since  those  periods. 
And  it  is  further  admitted,  that  the  treasurer 
of  the  Western  Shore  of  Maryland,  under  the 
direction  of  the  governor  and  council  of  the 
said  state,  was  re^y,  and  offered  to  deliver  to 
the  said  president,  directors  and  company  of 
the  said  bank,  and  to  the  said  branch,  or  office bf 
discount  and  deposit,  stamped  paper  of  the  kind 
and  denomination  required  and  described  in  the 
said  act  of  assembly. 

The  question  submitted  to  the  court  for  their 
decision  in  this  case,  is  as  to  the  validity  of  the 
said  act  of  the  general  assembly  of  Maryland, 
on  the  ground  of  its  being  repugnant  to  the 
constitution  of  the  United  States,  and  the  act 
of  Congress  aforesaid,  or  to  one  of  them.  •  Upon 
the  foregoing  statement  of  facts,  and  the  plead- 
320*]  ings  in  this  cause  (all  errors  in  *which 
are  hereby  agreed  to  be  mutually  released),  if 
the  court  should  be  of  opinion  that  the  plaint- 
iffs are  entitled  to  recover,  then  judgment,  it  is 
agreed,  shall  be  entered  for  the  plaintiffs  for 
twenty-five  hundred  dollars,  and  costs  of  suit. 
But  if  the  court  should  be  of  opinion  that  the 
plaintiffs  are  not  entitled  to  recover  upon  the 
statement  and  pleadings  aforesaid,  then  judg- 
ment of  non  pros  shall  be  entered,  with  costs  to 
the  defendant. 

It  is  agreed  that  either  party  may  appeal 
from  the  decision  of  the  County  Court,  to  the 
Court  of  Appeals,  and  from  the  decision  of  the 
Court  of  Appeals  to  the  Supreme  Court  of  the 
United  States  according  to  the  modes  and 
usages  of  law,  and  have  the  same  benefit  of 
this  statement  of  facts,  in  the  same  manner  as 
could  be  had  if  a  jury  had  been  sworn  and  em- 
paneled in  this  cause,  and  a  special  verdict 
had  been  found,  or  these  facts  had  appeared 
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and  been  stated  in  an  exception  taken  to  the 
opinion  of  the  court,  and  the  court's  direction 
to  the  jury  thereon. 

Copy  of  the  act  of  the  legislature  of  the  state 
of  Maryland,  referred  to  in  the  preceding  state- 
ment: 

An  act  to  impose  a  tax  on  aU  banks  or  branches 
thereof  in  Vie  state  of  Maryland,  not  chartered 
by  the  legislature. 

3e  it  enacted  by  the  General  Assembly  of 
Maryland,  That  if  any  bank  has  established, 
or  shall,  without  authority  from  the  state  first 
had  and  obtained,  establish  any  branch,  office 
of  discount  and  'deposit,  or  office  of  pay  r*32 1 
and  receipt,  in  any  part  of  this  state,  it  shall  not 
be  lawful  for  the  said  branch,  office  of  discount 
and  deposit,  or  office  of  pay  and  receipt,  to  issue 
notes  in  any  manner,  of  any  other  denomination 
than  tv^y  ten,  twenty,  fifty,  one  hundred,  five 
hundred  and  one  thousand  dollars,  and  no  note 
shall  be  issued  except  upon  stamped  paper  of 
the  following  denominations;  that  is  to  say, 
every  five  dollar  note  shall  be  upon  a  stamp  of 
ten  cents ;  evdry  ten  dollar  note  upon  a  stamp 
of  twenty  cents;  every  twenty  dollar  note  upon 
a  stamp  of  thirty  cents;  every  fifty  dollar  note 
upon  a  stamp  of  fifty  cents;  every  one  hundred 
dollar  note  upon  a  stamp  of  one  dollar;  every 
five  hundred  dollar  note  upon  a  stamp  of  ten 
dollars;  and  every  thousana  dollar  note  upon 
a  stamp  of  twenty  dollars;  which  paper  shall 
be  furnished  by  the  treasurer  of  the  Western 
Shore,  under  the  direction  of  the  governor  and 
council,  to  be  paid  for  upon  delivery.  Provided 
always,  That  any  institution  of  the  above  de- 
scription may  relieve  itself  from  the  operation 
of  the  provisions  aforesaid,  by  paying  annual- 
ly, in  advance,  to  the  treasurer  of  the  Western 
Shore,  for  the  use  of  the  state,  the  sum  of  fif- 
teen thousand  dollars. 

And  be  it  enacted,  That  the  president,  cash- 
ier, each  of  the  directors  and  officers  of  every 
institution  established,  or  to  be  established  as 
aforesaid,  offending  against  the  provisions 
aforesaid,  shall  forfeit  a  sum  of  five  hundred 
dollars  for  each  and  every  offense,  and  every 
person  having  any  agency  in  circulatiz^  any 
note  aforesaid,  not  stamped  as  aforesaid  (firect* 
ed,  shall  forfeit  a  sum  not  exceeding  one  hun- 
dred 'dollars;  every  penalty  aforesaid  [*322 
to  be  recovered  by  indictment,  or  action  of  debt, 
in  the  county  court  of  the  county  where  the  of- 
fense shall  ue  committed,  one-half  to  the  in- 
former, and  the  other  half  to  the  use  of  the 
state. 

And  be  it  enacted.  That  this  act  shall  be  in 
full  force  and  effect  from  and  after  the  first  day 
of  May  next. 

Mr,  Webster,  for  the  plaintiff  in  error,'  1. 
Stated,  that  the  question  whether  Congress  con- 
stitutionally possesses  the  power  to  incorporate  a 
bank,  might  be  raised  upon  this  record ;  and  it 
was  in  the  discretion  of  the  defendant's  coun- 
sel to  agitate  it.    But  it  might  have  been  hoped 

1.— This  case  involvlnff  a  constitutloiial  queetioo 
of  ffreat  public  importance,  and  the  sovereign 
rlj^htsof  the  United  States  and  the  state  of  If  air- 
land, and  the  ffovemmeot  of  the  United  States 
having-  directed  their  Attomey-Oeneral  to  appear 
for  the  plaintiff  in  error,  the  court  dlspeoaed  with 
its  general  rule,  permitting  only  two  oounaal  to 
argue  for  each  party. 
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that  it  was  not  now  to  be  considei'ed  as  an  open 
question.  It  is  a  question  of  the  utmost  mag 
nitude,  deeply  interesting  to  the  government 
itself,  as  well  "as  to  individuals.  The  mere  dis- 
cussion of  such  a  question  may  most  essentially 
affect  the  value  of  a  vast  amount  of  private 
property.  We  are  bound  to  suppose  that  the 
defendant  in  error  is  well  aware  of  these  conse- 
quences, and  would  not  have  intimated  an  in- 
tention to  agitate  such  a  question,  but  with  a 
real  design  to  make  it  a  topic  of  serious  discus- 
sion, and  with  a  view  of  demanding  upon  it  the 
323*]  solemn  judgment  of  this  court.  ♦This 
question  arose  early  after  the  adoption  of  the 
constitution,  and  was  discussed,  and  settled,  as 
far  as  legislative  decision  could  settle  it,  in  the 
first  Congress.  The  arguments  drawn  from  the 
constitution  in  favor  of  this  power,  were  stated, 
and  exhausted,  in  that  discussion.  They  were 
exhibited,  with  characteristic  perspicuity  and 
force,  by  the  first  Secretary  of  the  Treasury,  in 
his  report  to  the  President  of  the  United  States. 
The  first  Congress  created  and  incorporated  a 
bank.*  Nearly  each  succeeding  Congress,  if 
not  every  one,  has  acted  and  legislated  on  the 
presumption  of  the  legal  existence  of  such  a 
power  in  the  government.  Individuals,  it  is 
true,  have  doubted,  or  thought  otherwise;  but 
it  cannot  be  shown  that  either  branch  of  the 
legislature  has.  at  any  time,  expressed  an  opin- 
ion against  the  existence  of  the  power.  The 
executive  government  has  acted  upon  it ;  and  the 
courts  of  law  have  acted  upon  it.  Many  of 
those  who  doubted  or  denied  the  existence  of 
the  power,  when  first  attempted  to  be  exercised, 
have  yielded  to  the  first  decision,  and  acquiesc- 
ed in  it,  as  a  settled  question.  When  all 
branches  of  the  government  have  tlius  been 
acting  on  the  existence  of  this  power  nearly 
thirty  years,  it  would  seem  almost  too  late  to 
call  It  m  question,  unless  its  repugnancy  with 
the  constitution  were  plain  and  manifest.  Con- 
gress, by  the  constitution,  is  invested  with  cer- 
tain powers;  and,  as  to  the  objects,  and  within 
the  scope  of  these  powers,  it  is  sovereign.  Even 
without  the  aid  of  the  general  clause  in  the 
324*1  constitution,  ^empowering  Congress  to 
pass  all  necessary  and  proper  laws  for  carrying 
Its  powers  into  execution,  the  grant  of  powers 
itself  necessarily  implies  the  grant  of  all  usual 
and  suitable  means  for  the  execution  of  the 
powers  granted.  Congress  may  declare  war; 
it  may  consequently  carry  on  war,  by  armies 
and  navies,  and  other  suitable  means  and  meth- 
o<ls  of  warfare.  So  it  has  power  to  raise  a  rev- 
enue, and  to  apply  it  in  the  support  of  the  gov- 
ernment, and  defense  of  the  country.  It  may, 
of  coarse,  use  all  proper  and  suitable  means, 
not  specially  prohibited,  in  the  raising  and  dis- 
bursement of  the  revenue.  And  if.  in  the  pro- 
gress of  society  and  the  arts,  new  means  arise, 
either  of  carrying  on  war  or  of  raising  revenue, 
these  new  means  doubtless  would  be  properly 
considered  as  within  the  grant.  Steam  frigates. 
for  example,  were  not  in  the  minds  of  those  who 
framed  the  constitution,  as  among  the  means  of 
naval  warfare;  but  no  one  doubts  the  power  of 
Congress  to  use  them,  as  means  to  an  authorized 
end.  It  is  not  enough  to  say,  that  it  does  not 
appear  that  a  bank  was  in  the  contemplation  of 
the  framers  of  the  constitution.     It  was  not 
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their  intention,  in  these  cases,  to  enumerate 
particulars.  The  true  view  of  the  subject  is, 
that  if  it  be  a  fit  instrument  to  an  authorized 
purpose,  it  may  be  used,  not  being  specially 
prohibited.  Congress  is  authorized  to  pass  all 
laws  * 'necessary  and  proper"  to  carry  into  exe- 
cution the  powers  conferred  on  it.  These  words 
"necessary  and  proper,"  in  such  an  instrument, 
are  probably  to  be  considered  as  synonymous. 
Necessary  powers  must  here  intend  such  pow- 
ers as  are  suitable  and  *fitted  to  the  ob-  [*326 
ject;  such  as  are  best  and  most  useful  in  relation 
to  the  end  proposed.  If  this  be  not  so,  and  if 
Congress  could  use  no  means  but  such  as  were 
absolutely  indispensable  to  the  existence  of  a 
granted  power,  the  government  would  hardly 
exist;  at  least,  it  would  be  wholly  inadequate 
to  the  purposes  of  its  formation.  A  bank  is  a 
proper  and  suitable  instrument  to  assist  the  op- 
erations of  the  government  in  the  collection 
and  disbursement  of  the  revenue ;  in  the  occa- 
sional anticipations  of  taxes  and  imposts;  and  in 
the  regulation  of  the  actual  currency,  as  being 
a  part  of  the  trade  and  exchange  l)etween  the 
states.  It  is  not  for  this  court  to  decide  whether 
a  bank,  or  such  a  bank  as  this,  be  the  best  pos- 
sible means  to  aid  these  purposes  of  government. 
Such  topics  must  be  left  to  that  discussion  which 
belongs  to  them  in  the  two  houses  of  Congress. 
Here,  the  only  question  is,  whether  a  bank,  in 
its  known  and  ordinary  operations,  is  capable 
of  being  so  connected  with  the  finances  ana  rev- 
enues of  the  government  as  to  be  fairly  within 
the  discretion  of  Congress,  when  selecting  means 
and  instruments  to  execute  its  powers  and  per- 
form its  duties.  A  bank  is  not  less  the  proper 
subject  for  the  choice  of  Congress,  nor  the  less 
constitutional,  because  it  requires  to  be  execut- 
ed by  granting  a  charter  of  incorporation.  It 
is  not,  of  itsell,  unconstitutional  in  Congress  to 
create  a  corporation.  Corporations  are  but 
means.  They  are  not  ends  and  objects  of  gov- 
ernment. No  government  exists  for  the  pur- 
pose of  creating  corporations  as  one  of  the  ends 
of  its  being.  They  are  institutions  established 
to  effect  certain  beneficial  purposes;  and,  as 
•means,  take  their  character  generally  [*320 
from  their  end  and  object.  They  are  civil  or 
eleemosynary,  public  or  private,  according  to 
the  object  intended  by  their  creation.  Tney 
are  common  means,  such  as  all  governments 
use.  The  state  governments  create  corporations 
to  execute  powers  confided  to  their  trust,  with- 
out any  specific  authority  in  the  state  constitu- 
tions for  that  purpose.  Yhere  is  the  same  rea- 
son that  Congress  should  exercise  its  discretion 
as  to  the  means  by  which  it  must  execute  the 
powers  conferred  upon  it.  Congress  has  duties 
to  perform  and  powers  to  execute.  It  has  a 
right  to  the  means  by  which  these  duties  can  be 
properly  and  most  usefully  performed,  and  these 
powers  executed.  Among  other  means,  it  has 
established  a  bank;  and  &fore  the  act  estab- 
lishing it  can  be  pronounced  unconstitutional 
and  void,  it  must  be  shown  that  a  bank  has  no 
fair  connection  with  the  execution  of  any  power 
or  duty  of  the  national  government,  and  that 
its  creation  is  consequently  a  manifest  usurpa- 
tion. 

2.  The  second  question  is.  whether,  if  the 
bank  be  constitutionally  created,  the  state  gov- 
ernments have  power  to  tax  it.  The  people  of 
the    United    States   have   seen  fit   to  divide 
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sovereignty,  and  to  establish  a  complex  system. 
They  nave  conferred  certain  powers  on  the 
state  governments,  and  certiiin  other  powers  on 
the  national  government.  As  it  was  easv  to 
for<«ee  that  questions  must  arise  between  these 
governments  thus  constituted,  it  became  of 
great  moment  to  determine  upon  what  prin- 
ciple these  questions  should  be  decided,  and 
who  should  decide  them.  The  constitution, 
327*]  therefore,  declares,  that  the  •constitu- 
tion itself,  and  the  laws  passed  in  pursuance  of 
its  provisions,  shall  be  the  supreme  law  of  the 
land,  and  shall  control  all  state  legislation  and 
state  constitutions  which  may  be  incom- 
patible therewith ;  and  it  confides  to  this  court 
the  ultimate  power  of  deciding  all  questions 
arising  under  the  constitution  and  laws  of 
the  United  States.  The  laws  of  the  United 
States,  then,  made  in  pursuance  of  the  consti- 
tution, are  to  be  the  supreme  law  of  the  land, 
anything  in  the  laws  of  any  state  to  the  con- 
trary notwithstanding. 

The  only  inquiry,  therefore.  In  this  case  is, 
whether  the  law  of  the  state  of  3Iaryland  im- 
posing this  tax  be  consistent  with  the  free 
operation  of  the  law  establishing  the  bank,  and 
the  full  enjoyment  of  the  privileges  conferred 
by  it.  If  it  be  not,  then  it  is  void ;  if  it  be, 
then  it  may  be  valid.  Upon  the  supposition 
that  the  banlt  is  constitutionally  created,  this  is 
the  only  question;  and  this  question  seems 
answered  as  soon  as  it  is  stated.  If  the  states 
may  tax  the  bank,  to  what  extent  shall  they 
tax  it,  and  where  shall  they  stop?  An  un- 
limited power  to  tax  involves,  necessarily,  a 
power  to  destroy ;  because  there  is  a  limit  be- 
yond which  no  institution  and  no  property  can 
bear  taxation.  A  question  of  constitutional 
power  can  hardly  be  made  to  depend  on  a 
question  of  more  or  less.  If  the  states  may 
tax,  they  have  no  limit  but  their  discretion; 
and  the  bank,  therefore,  must  depend  on  the 
discretion  of  the  state  governments  for  its  ex- 
istence. This  consequence  is  inevitable.  The 
object  in  laying  this  tax  may  have  been 
revenue  to  the  state.  In  the  nextV-asc,  the  ob- 
ject may  be  to  expel  the  bank  from  the  state; 
328*]  but  'how  is  this  object  to  be  ascer- 
tained, or  who  is  to  judge  of  the  motives  of 
legislative  acts?  The  government  of  the 
United  States  has  itself  a  great  pecuniary  in- 
terest in  this  corporation.  Can  the  states  tax 
this  property?  Under  the  confederation,  when 
the  national  government,  not  having  the  power 
of  direct  legislation,  could  not  protect  its  own 
property  by  its  own  laws,  it  was  expressly 
stipulated,  that  ' '  no  impositions,  duties,  or 
restrictions,  should  be  laid  by  anv  state  on  the 
property  of  the  United  States."  Is  it  supposed 
that  property  of  the  United  States  is  now  sub- 
ject to  the  power  of  the  slate  governments,  in 
a  greater  degree  than  under  the  confederation? 
If  this  power  of  taxation  be  admitted,  what  is 
to  be  its  limit?  The  United  States  have,  and 
must  have,  property  locally  existing  in  all  the 
states:  and  may  the  states  impose  on  this  prop- 
erty, whether  real  or  personal,  such  taxes  as 
tliey  please?  Can  they  tax  proceedings  in  the 
federal  courts?  If  so,  they  can  expel  those 
judicatures  from  the  states.  As  Maryland  has 
undertaken  to  impose  a  stamp  tax  on  the  notes 
of  this  bank,  what  hinders  her  from  imposing 
a  stamp  tax  also  on  permits,   clearances,  regis- 1 

582 


ters,  and  all  other  documents  connected  with 
imposts  and  navigation?  If  by  one  she  can 
suspend  the  operations  of  the*  bank,  by  the 
other  she  can  equally  well  shut  up  the  custom- 
house. The  law  of  Mar^iand,  in  question, 
makes  a  requisition.  The  sum  called  for  is 
not  assessed  on  property,  nor  deducted  from 
profits  or  income,  it  is  a  direct  imposition  on 
the  power,  privilege,  or  franchise  of  the  cor- 
poration. The  act  purports,  also,  to  restrain 
*the  circulation  of  the  paper  of  the  [*329 
bank  to  bills  of  certain  descriptions.  It  nar- 
rows and  abridges  the  powers  of  the  bank  in  a 
manner  which,  it  would  seem,  even  Congress 
could  not  do.  This  law  of  Maryland  cannot 
be  sustained  but  upon  principles  and  reason- 
ing which  would  subject  every  important 
measure  of  the  national  government  to  the  re- 
vision and  control  of  the  state  legislatures.  By 
the  charter,  the  bank  is  authorized  to  issue 
bills  of  anv  denomination  a()ove  five  dollars 
The  act  of  Maryland  purports  to  restrain  and 
limit  their  powers  in  this  respect.  The  charter, 
as  well  as  the  laws  of  the  United  States,  makes 
it  the  duty  of  all  collectors  and  receivers  to  re- 
ceive the  notes  of  the  bank  in  payment  of  all 
debts  due  the  government.  The  act  of  Mary- 
land makes  it  penal,  both  on  the  person  paying 
and  the  person  receiving  such  bills,  until 
stamped  by  the  authority  of  Maryland.  This 
is  a  direct  interference  with  the  revenue.  The 
legislature  of  Maryland  might,  with  as  much 
propriety,  tax  treasury  notes.  This  is  either  an 
attempt  to  expel  the  bank  from  the  state,  or  it 
is  an  attempt  to  raise  a  revenue  for  state  pur- 
poses by  an  imposition  on  property  and  fran- 
chises holden  under  the  national  government, 
and  created  by  that  government  for  purposes 
connected  with  its  own  administration.  In 
either  view  there  cannot  be  a  clearer  case  of 
interference.  The  bank  cannot  exist,  nor  can 
any  bank  established  by  Congress  exist,  if  this 
right  to  tax  it  exists  in  the  state  governments. 
One  or  the  other  must  be  surrendered ;  and  a 
surrender  on  the  part  of  the  government  of  the 
United  States  w^ould  be  a  giving  *up  of  [*330 
those  fundamental  and  essential  powers  with- 
out which  the  government  cannot  be  main- 
tained. A  bank  may  not  be,  and  is  not,  abso- 
lutely essential  to  the  existence  and  preservation 
of  the  government.  But  it  is  essential  to  the 
existence  and  preservation  of  the  government 
that  Congress  should  be  able  to  exercu«e 
its  constitutional  powers  at  its  own  discre- 
tion, without  being  subject  to  the  con- 
trol of  state  legislation.  The  question  Is 
not  whether  a  bank  be  necessary,  or  useful, 
but  whether  Congress  may  not  constitutionally 
iudge  of  that  necessity  or  utility;  and  whether, 
havmg  so  judged  and  decided,  and  having 
adopted  measures  to  carry  its  decision  into 
effect,  the  state  governments  may  interfere 
with  that  decision,  and  defeat  the  operation  of 
its  measures.  Nothing  can  be  plainer  than 
that,  if  the  law  of  Congress  establishing  the 
bank  be  a  constitutional  act,  it  must  have  its 
full  and  complete  effects.  Its  operation  can- 
not be  either  defeated  or  impeded  by  acts  of 
state  legislation.  To  hold  otherwise,  would  be 
to  declare  that  Congress  can  only  exercise  its 
constitutional  powers  subject  to  the  controlling 
discretion,  and  under  the  sufferance  of  Uie 
stafe  governments. 
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Mr.  Hopkinaon,  for  the  defendants  in  error, 
proposed  three  questions  for  the  consideration  of 
the  court.  1.  Had  Congress  a  constitutional 
power  to  incorporate  the  bank  of  the  United 
States?  2.  Granting  this  power  to  Congress, 
has  the  bank,  of  its  own  authority,  a  right 
to  establish  its  branches  in  the  several  states? 
S.  Can  the  bank,  and  its  branches  thus  estab- 
lished, claim  to  be  exempt  from  the  ordi- 
331*]  nary  *and  equal  taxation  of  prop- 
erty, as  assessed  in  the  states  in  which  they 
are  placed? 

1.  The  first  question  has,  for  many  years, 
divided  the  opinions  of  the  first  men  of  our 
country.  He  did  not  mean  to  controvert  the 
ar^ments  by  which  the  bank  was  main- 
tained on  its  original  establishment.  The 
I)Ower  may  now  be  denied,  in  perfect  consist- 
ency with  those  arguments.  It  is  agreed, 
that  no  such  power  is  expressly  p-anted  by  the 
constitution.  It  has  been  obtamed  by  impli- 
cation; by  reasoning  from  the  8th  section  of 
the  1st  article  of  the  constitution ;  and  asserted 
to  exist,  not  of  and  by  itself,  but  as  an  ap- 
pendage to  other  granted  powers,  as  necessary 
to  carry  them  into  execution.  If  the  bank  be 
not  •*  necessary  and  proper"  for  this  purpose, 
it  has  no  foundation  in  our  constitution,  and 
can  have  no  support  in  this  court.  But  it 
strikes  us  at  once,  that  a  power,  growing  out 
of  a  necessity  which  may  not  be  permanent, 
may  also  not  l)e  permanent.  It  has  relation  to 
circumstances  which  change ;  in  a  state  of  things 
which  may  exist  at  one  period  and  not  at 
another.  The  argument  might  have  been  per- 
fectly good  to  show  the  necessity  of  a  bank 
for  the  operations  of  the  revenue,  in  1791.  and 
entirely  fail  now,  when  so  many  facilities  for 
monev  transactions  abound,  which  were  want- 
ing then.  That  some  of  the  powers  of  the 
constitution  are  of  this  fluctuating  character,  ex- 
isting, or  not,  according  to  extraneous  circum- 
stances, has  been  fully  recognized  by  this 
court  at  the  present  term,  in  the  case  of 
Sturpes  V.  Orownimhidd.  *  Necessity  was  the 
332*]  plea  and  justification  *of  the  first  bank 
of  the  United  States.  If  the  same  necessity 
existed  when  the  second  was  established,  it 
will  afford  the  same  justification;  otherwise,  it 
will  stand  without  justification,  as  no  other  is 
pretended.  We  cannot,  in  making  this  in- 
quiry, take  a  more  fair  and  liberal  test  than 
the  report  of  General  Hamilton,  the  father  and 
defender  of  this  power.  The  uses  and  advan- 
tages he  states,  as  making  up  the  necessity  re- 
quired by  the  constitution,  are  three:  1.  The 
augmentation  of  the  active  and  productive 
capital  of  the  country ;  by  making  gold  and 
silver  the  basis  of  a  paper  circulation.  2.  Af- 
fording greater  facility  to  the  government,  in 
procuring  pecuniary  aids;  especially  in  sudden 
emergencies.  This,  he  says,  is  an  indisputable 
advantage  of  public  banks.  8.  The  facility  of 
the  payment  of  taxes,  in  two  ways — by  loaning 
to  the  citizen,  and  enabling  him  to  be  punctual ; 
and  by  increasing  the  quantity  of  circulating 
medium,  and  quickening  circulation  by  bank 
bills,  easily  transmitted  from  place  to  place.  If 
we  admit  that  these  advantages,  or  conven- 
iences, amount  to  the  necessity  required  by  the 
constitution,   for  the  creation  and  exercise  of 
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powers  not  expressly  given ;  yet  it  is  obvious 
they  may  be  derived  irom  any  public  banks, 
and  du  not  call  for  a  bank  of  the  United 
States,  unless  there  should  be  no  other  public 
banks,  or  not  a  sufficiency  of  them  for  these 
operations.  In  1791,  when  this  argument  was 
held  to  be  valid  and  effectual,  there  were  but 
three  banks  in  the  United  States,  with  limited 
capitals,  and  contracted  spheres  of  operation. 
Very  different  is  the  case  now,  when  we  have 
a  banking  capital  to  a  vast  amount,  vested  in 
•banks  of  good  credit,  and  so  spread  [*333 
over  the  country,  as  to  be  convenient  and  com- 
petent for  all  the  purposes  enumerated  in  the 
argument.  General  Hamilton,  conscious  that 
his  reasoning  must  fail  if  the  state  banks  were 
adequate  for  his  objects,  proceeds  to  show  they 
were  not.  Mr.  Hopkinson  particularly  exam- 
ined all  the  objections  urged  by  General  Ham- 
ilton to  the  agency  of  the  state  banks  then  in 
existence,  in  the  operations  required  for  the 
revenue;  and  endeavored  to  show  that  they 
had  no  application  to  the  present  number,  ex- 
tent, and  situation  of  the  state  banks ;  relying 
only  on  those  of  a  sound  and  unquestioned 
credit  and  permanency.  He  also  contended, 
that  the  experience  of  five  years,  since 
the  expiration  of  the  old  charter  of 
the  bank  of  the  United  States,  has  fully  shown 
the  competency  of  the  state  banks  to  all  the 
purposes  and  uses  alleged  as  reasons  for  erect- 
ing that  bank  in  1791.  The  loans  to  the  gov- 
ernment by  the  state  banks,  in  the  emergen- 
cies spoken  of;  the  accommodation  to  indi- 
viduali},  to  enable  them  to  pay  their  duties  and 
taxes;  the  creation  of  a  circulating  currency; 
and  the  facility  of  transmitting  money  from 
phvce  to  place,  have  all  been  effected,  as  large- 
ly and  beneficially  by  the  state  banks  as  they 
could  have  been  done  by  a  bank  incorporated 
by  Congress.  The  change  in  the  country,  in 
relation  to  banks,  and  an  experience  that  was 
depended  upon,  concur  in  proving  that  what- 
ever might  have  been  the  truth  and  force  of 
the  bank  argument  in  1791,  they  were  wholly 
wanting  in  1816. 

*2.  If  this  bank  of  the  United  States  [*SS4: 
has  been  lawfully  created  and  incorporated,  we 
next  inquire,  whether  it  may,  of  its  own  author- 
ity, establish  its  branches  in  the  several  states, 
without  the  direction  of  Congress,  or  the  assent 
of  the  states.  It  is  true  that  tlie  charter  contains 
this  power,  but  this  avails  nothing,  if  not  warrant- 
ed by  the  constitution.  This  power  to  establish 
branches,  by  the  directors  of  the  bank,  must  be 
maintained  and  justified  by  the  same  necessity 
which  supports  the  bank  itself,  or  it  cannot  ex- 
ist. The  power  derived  f roin  a  given  necessity, 
must  be  co-extensive  with  it,  and  no  more.  We 
will  inquire,  1.  Does  this  necessity  exist  in  fa- 
vor of  the  branches?  2.  Who  should  be  the 
judge  of  the  necessity,  and  direct  the  manner 
and  extent  of  the  remedy  to  be  applied?  Branch- 
es are  not  necessary  for  any  of  tlie  enumerated 
advantages.  Not  for  pecuniary  aids  to  the  gov- 
ernment ;  since  the  ability  to  afford  them  must 
be  regulated  by  the  strength  of  the  capital  of  the 
parent  bank,  and  cannot  be  increased  by  scat- 
tering and  spreading  that  capital  in  the  branch- 
es. Nor  are  they  necessary  to  create  a  circulat- 
ing medium;  for  they  create  nothing;  but  issue 
paper  on  the  faith  and  responsibility  of  the  par- 
ent bank,  who  could  issue  the  same  quantity 
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on  the  Bame  foundation ;  the  distribution  of  the 
notes  of  the  parent  bank  can  as  well  be  done, 
and,  in  fact,  is  done,  by  the  state  banks. 
Where,  then,  is  that  necesKity  to  be  found 
for  the  branches,  whatever  may  be  allowed 
to  the  bank  itself?  It  is  undoubtedly  true 
that  these  branches  are  established  with  a 
single  view  to  trading,  and  the  profit  of  the 
stockholders,  and  not  for  the  convenience 
335*1  *or  use  of  the  government;  and,  there- 
fore.' they  are  located  at  the  will  of  the  di- 
rectors, who  represent  and  regard  the  inter- 
ests of  the  stockholders,  and  are  such  them- 
selves. If  this  is  the  case^  can  it  be  contended 
that  the  state  rights  of  territory  and  taxation 
are  to  yield  for  the  gains  of  a  money -trading 
corporation ;  to  be  prostrated  at  the  will  of  a 
set  of  men  who  have  no  concern,  and  no  duty, 
but  to  increase  their  profits?  Is  this  the  neces- 
sity required  by  the  constitution  for  the  creation 
of  undefined  powers?  It  is  true  that,  by  the 
charter,  the  government  may  require  a  branch 
in  any  place  it  may  designate,  but  if  this  power 
is  given  only  for  the  uses  or  necessities  of  the 
government,  then  the  government  only  should 
have  the  power  to  order  it.  In  truth,  the  direc- 
tors have  exercised  the  power,  and  they  hold  it 
without  any  control  from  the  government  of  the 
United  Stales;  and,  as  is  now  contended,  with- 
out any  control  of  the  state  governments.  A 
most  extravagant  power  to  be  vested  in  a  body 
of  men,  chosen  annually  by  a  very  small  por- 
tion of  our  citizens,  for  the  purpose  of  loaning 
and  trading  with  their  money  to  the  best  advan- 
tage! A  state  will  not  suffer  its  own  citizens  to 
erect  a  bank  without  its  authority,  but  the  citi- 
zens of  anotlier  state  may  do  so;  for  it  mav 
happen  that  the  state  thus  used  by  the  bank 
for  one  of  its  branches,  does  not  hold  a  single 
share  of  the  stock.  2.  But  if  these  branches  are 
to  be  supported,  on  the  ground  of  the  constitu- 
tional necessity,  and  they  can  have  no  other 
foundation,  the  question  occurs,  who  should  be 
the  judge  of  the  existence  of  the  necessity,  in 
any  proposed  case;  of  the  wJien  and  the  where 
330*]  the  power  *shall  be  exercised,  which  the 
necessity  reqmres.  Assuredly,  the  same  tribu- 
nal which  judges  of  the  original  necessity  on 
which  the  bank  is  created,  should  also  judge  of 
any  subsequent  necessity  requiring  the  extension 
of  the  remedy.  Congress  is  that  tribunal ;  the 
only  one  in  which  it  may  be  safely  trusted ;  the 
only  one  in  which  the  states  to  be  afifected  by 
tlie  measure  are  all  fairly  represented.  If  this 
power  belongs  to  Congress,  it  cannot  be  delegat- 
ed to  the  directors  of  a  bank,  any  more  than 
any  other  legislative  power  may  be  transferred 
to  any  other  body  of  citizens;  if  this  doctrine 
of  necessity  is  without  any  known  limits,  but 
such  as  those  who  defend  themselves  by  it,  may 
choose  for  the  time  to  give  it;  and  if  the  pow- 
ers derived  from  it  are  assignable  by  the  Con- 
gress to  the  directors  of  a  bank;  and  by  the  di- 
rectors of  the  bank  to  anybody  else;  we  have 
really  spent  a  great  deal  of  labor  and  learning  to 
very  little  purpose,  in  our  attempt  to  establish  a 
form  of  government  in  which  the  powers  of 
those  who  govern  shall  be  strictly  defined  and 
controlled;  and  the  rights  of  the  government 
secured  from  the  usurpations  of  unlimited  or 
unknown  powers.  The  establishment  of  a  bank 
in  a  state,  without  its  assent,  without  regard  to 
its  interests,  its  policy,  or  institutions,  is  a  high- 

684 


er  exercise  of  authority  than  the  creation  of  the 
parent  bank,  which,  if  confined  to  the  seat  of 
the  government,  and  to  the  purposes  of  the  gov- 
ernment, will  interfere  le^  with  the  rights  and 
policy  of  the  states  than  those  w^ide-spreading 
branches,  planted  everywhere,  and  influencing 
all  the  business  of  the  community.  Such  an  ex- 
ercise of  •sovereign  power  should,  at  r*337 
least,  have  the  sanction  of  the  sovereign  legisla- 
ture to  vouch  that  the  good  of  the  whole  re- 
quires it,  that  the  necessity  exists  which  justi- 
fies it.  But  will  it  be  tolerated  that  twenty  di 
rectors  of  a  trading  corporation,  having  no  ob- 
ject but  profit,  shall,  in  the  pursuit  of  it,  tread 
upon  the  sovereignty  of  the  state;  enter  it  with- 
out condescending  to  ask  its  leave;  disregard, 
perhaps,  the  whole  system  of  it^  policy ;  over- 
throw its  institutions,  and  sacrifice  its  interests? 
8.  If,  however,  the  states  of  this  Union  have 
surrendered  themselves  in  this  manner,  by  im- 
plication, to  the  Congress  of  the  United  States, 
and  to  such  corporations  as  the  Congress,  from 
time  to  time,  may  find  it  "  necessary  and  prop- 
er "  to  create;  if  a  state  may  no  longer  deciae 
whether  a  trading  association,  with  independ- 
ent powers  and  immunities,  shall  plant  itself 
in  its  territory,  carry  on  its  business,  make  a 
currency  and  trade  on  its  credit,  raising  capitali^ 
for  individuals  as  fictitious  as  its  own;  if  all  this 
must  be  granted,  the  third  and  great  question 
in  this  cause  presents  itself  for  consideration ; 
that  is,  shall  this  association  come  there  with 
rights  of  sovereignty,  paramount  to  the  sover- 
eignty of  the  state,  and  with  privileges  posses- 
sea  by  no  other  persons,  corporations  or  proper- 
ty in  the  state?  In  other  words,  can  the  bank 
and  its  branches,  thus  established,  claim  to  be 
exempt  from  the  ordinary-  and  equal  taxation  of 
property,  as  assessed  in  the  states  in  which  they 
are  plac^  ?  As  this  overwhelming  invasion  of 
state  sovereignty  is  not  warranted  by  any  ex- 
press clause  or  grant  in  the  constitution,  and 
never  was  *imagined  by  any  stat4?  that  [*338 
adopted  and  ratified  that  constitution,  it  will  be 
conceded  that  it  must  be  found  to  be  necessa- 
rily and  indissolubly  connected  with  the  power 
to  establish  the  bank,  or  it  must  be  repelled. 
The  court  has  always  shown  a  just  anxiety  to 
prevent  any  conflict  l)etween  the  fedenU  and 
state  powers;  to  construe  l)oth  so  as  to  avoid  an 
interference  if  possible,  and  to  preserve  that 
harmony  of  action  in  lN)th  on  which  the  pros- 
perity and  happiness  of  all  depend.  If,  there- 
fore, the  right  to  incorporate  a  national  bank 
may  exist,  and  be  exercise<i  consistently  with 
the  right  of  the  state,  to  tax  the  property  of 
such  bank  within  its  territory,  the  court  will 
maintain  both  rights;  although  some  inconven- 
ience or  diminution  of  advanta^  may  be  the 
consequence.  It  is  not  for  the  directors  of  the 
bank  to  say,  you  will  lessen  our  profits  by  per- 
mitting us  to  be  taxed ;  if  such  taxation  will  not 
deprive  the  government  of  the  uses  it  derives 
from  the  agency  and  operations  of  the  bank. 
The  necessity  of  the  government  is  the  founda- 
tion of  the  charter;  and  beyond  that  necessity 
it  can  claim  nothing  in  derogation  of  state  au- 
thority. If  the  power  to  erect  this  corporation 
were  expressly  given  in  the  constitution,  still  it 
would  not  be  construed  to  be  an  exclusion  of 
any  state  right,  not  absolutely  incompatible  and 
repugnant.  The  states  need  no  reservation  or 
acknowledgment  of  tlieir  right;  all  remain  that 
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are  not  expressly  prohibited,  or  necessarily  ex- 
cluded ;  and  this  gives  our  opponents  the  broad- 
est ground  they  can  ask.  The  right  now  assail- 
ed h7  the  bank,  is  the  right  of  taxing  property 
339*1  within  the  territory  of  *the  state.  This 
is  the  highest  attribute  of  sovereignty,  the  right 
to  raise  revenue;  in  fact,  the  right  to  exist; 
without  which  no  other  right  can  be  held  or  en- 
joyed. The  general  power  to  tax  is  not  denied 
to  the  states,  but  the  bank  claims  to  be  exempt- 
ed from  the  operation  of  this  power.  If  this 
claim  is  valid,  and  to  be  supported  by  the  court, 
it  must  be,  either,  1.  From  the  nature  of  the 
property.  2.  Because  it  is  a  bank  of  the  United 
States.  3.  From  some  express  provision  of  the 
constitution;  or,  4.  Because  the  exemption  is 
indispensably  necessary  to  the  exercise  of  some 
power  granted  by  the  constitution. 

First.  There  is  nothing  in  the  nature  of  the 
property  of  bank  stock  that  exonerates  it  from 
taxation.  It  has  been  taxed,  in  some  form,  by 
every  state  in  which  a  bank  has  been  incorpora- 
ted ;  either  annually  and  directly,  or  by  a  gross 
sum  paid  for  the  charter.  The  United  States 
have  not  only  taxed  the  capital  or  stock  of  the 
state  banks,  but  their  basiness  also,  by  imposing 
a  duty  on  all  notes  discounted  by  them.  The 
bank  paid  a  tax  for  its  capital ;  and  every  man 
who  deals  with  the  bank,  by  borrowing,  paid 
another  tax  for  the  portion  of  the  same  capital 
he  borrowed.  This  species  of  property,  then, 
so  far  from  having  enjoyed  any  exemption  from 
the  calls  of  the  revenue,  has  been  particularly 
burthened ;  and  been  thought  a  fair  subject  of 
taxation  both  by  the  federal  and  state  govern- 
ments. 

Second.  Is  it  then  exempt,  as  being  a  bank 
of  the  United  States?  How  is  it  such?  In  name 
only.  Just  as  the  Bank  of  Pennsylvania,  or 
340*1  the  Bank  of  Maryland,  *are  banks  of 
those  States.  The  property  of  the  bank,  real 
or  personal,  does  not  belong  to  the  United 
States  only  as  a  stockholder,  and  as  any  other 
stockholders.  The  United  States  might  have 
the  same  interest  in  any  other  bank,  turnpike, 
or  canal  company.  So  far  as  they  hold  stock, 
they  have  a  property  in  the  institution,  and  no 
further;  so  long  and  no  longer.  Nor  is  the 
direction  and  management  of  the  bank  under 
tlie  control  of  the  United  States.  They  arc 
represented  in  the  board  by  the  directors  ap- 
pointed by  them,  as  the  other  stockholders  are 
represented  by  the  directors  they  elect.  A  di- 
rector of  the  government  has  no  more  power  or 
right  than  any  other  director.  As  to  the  con- 
trol the  government  may  have  over  the  conduct 
of  the  bank,  by  its  patronage  and  deposits,  it  is 
precisely  the  same  it  might  have  over  any 
other  bank,  to  which  that  patronage  would  be 
equally  important.  Strip  it  of  its  name,  and  we 
find  it  to  be  a  mere  association  of  individuals, 
putting  their  money  into  a  common  stock,  to  be 
loaned  for  profit,  and  to  divide  the  gains.  The 
government  is  a  partner  in  the  firm,  for  gain 
also;  for,  except  a  participation  of  the  profits 
of  the  business,  the  government  could  have 
every  other  use  of  the  bank  without  owning  a 
dollar  in  it.  It  is  not,  then,  a  bank  of  the 
United  States,  if  by  that  we  mean  an  institution 
belonging  to  the  government,  directed  by  it,  or 
in  which  it  has  a  permanent,  indissoluble  in- 
terest. The  convenience  it  affords  in  the  col- 
lection and  distribution  of  the  revenue,  is  col- 
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lateral,  secondary,  and  may  be  tnmsferred  at 
pleasure  to  any  other  bank.  It  forms  no  part 
of  the  construction  *or  character  of  this  [•341 
bank ;  which,  as  to  all  its  rights  and  powers, 
would  be  exactly  what  it  now  is  if  the  govern- 
ment was  to  seek  and  obtain  all  this  conven- 
ience from  some  other  source;  if  the  govern- 
ment were  to  withdraw  its  patronage,  and  sell 
out  its  stock.  How,  then,  can  such  an  institution 
claim  the  immunities  of  sovereignty ;  nay,  that 
sovereignty  does  not  possess?  for  a  sovereign, 
who  places  his  property  in  the  territory  of  an- 
other sovereign,  submits  it  to  the  demands  of 
the  revenue,  which  ar^  but  justly  paid,  in  re- 
.turn  for  the  protection  afforded  to  the  prop- 
erty. General  Hamilton,  in  his  report  on  this 
subject,  so  far  from  considering  the  bank  a 
public  institution.connected  with,  or  controlled 
by  the  government,  holds  it  to  be  indispensa- 
ble that  it  should  not  be  so.  It  must  be,  says 
he,  under  private,  not  public,  direction ;  under 
the  guidance  of  individual  interest,  not  public 
policy.  Still,  he  adds,  the  state  may  be  holder 
of  part  of  its  stock;  and,  consequently,  (what! 
it  becomes  public  property?  no^)  a  sharer  of 
the  profits.  He  traces  no  other  consequence  to 
that  circumstance.  No  rights  are  founded  on 
it;  no  part  of  its  utility  or  necessity  arises  from 
it.  Can  an  institution,  then,  purely  private, 
and  which  disclaims  any  public  character,  be 
clothed  with  the  power  and  rights  of  the  gov- 
ernment, and  demand  subordination  from  the 
State  government,  in  virtue  of  the  federal  au- 
thority, which  it  undertakes  to  wield  at  its  own 
will  and  pleasure?  Shall  it  be  private  in  its 
direction  and  interests;  public  in  its  rights  and 
privileges;  a  trading  money-lender  in  its  busi- 
ness; an  uncontrolled  sovereign  in  its  powers? 
If  the  whole  bank,  with  all  its  property  and 
business,  'belonged  to  the  United  [*342 
States,  it  would  not,  tlierefore,  be  exempted 
from  the  taxation  of  the  States.  To  this  pur- 
pose, the  United  States  and  the  several  states 
must  be  considered  as  sovereign  and  independ- 
ent; and  the  principle  is  clear,  that  a  sovereign, 
putting  his  property  within  the  territory  and 
jurisdiction  of  another  sovereign, and,  of  course, 
under  his  protection,  submits  it  to  the  ordinary 
taxation  of  the  state,  and  must  contribute  fairly 
to  the  wants  of  the  revenue.  In  other  words, 
the  jurisdiction  of  the  state  extends  over  all  its 
territory,  and  everything  within  or  upon  it, 
witli  a  few  known  exceptions.  With  a  view 
to  this  principle,  the  constitution  has  provided 
for  those  cases  in  which  it  was  deemed  neces- 
sary and  proper  to  give  the  United  States  juris- 
diction within  a  state,  in  exclusion  of  the 
state  authority;  and  even  in  these  cases,  it  will 
be  seen,  it  cannot  be  done  without  the  assent 
of  the  state.  For  a  seat  of  government,  for 
forts,  arsenals,  dock-yards,  &c.,  the  assent  of 
the  state  to  surrender  its  jurisdiction  is  requir- 
ed ;  but  the  bank  asks  no  consent,  and  is  para- 
mount to  all  Qi&Ui  authority,  to  all  the  rights  of 
territor}',and  demands  of  the  public  revenue.  We 
have  not  been  told  whether  the  banking  houses 
of  this  corporation,  and  any  other  real  estate  it 
may  acquire,  for  the  accommodation  of  its 
affairs,  are,  also,  of  this  privileged  order  of 
property.  In  principle,  it  must  be  the  same; 
for  the  privilege,  if  it  exists,  belongs  to  the  cor- 
poration, and  must  cover  equally  all  its  prop 
erty.    It  is  understood  that  a  case  was  lately 
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decided  by  the  Supreme  Court  of  Pennsylva- 
nia, and  from  whicli  no  appeal  has  been  taken, 
343*]  on  the  part  of  the  United  *State8  to 
this  court,  to  show  that  United  States  prop- 
erty, as  such,  has  no  exemption  from  state  taxa- 
tion. A  fort,  belon^ng  to  the  federal  govern- 
ment, near  Pittsburg,  was  sold  by  public  auc- 
tion ;  the  usual  auction  duty  was  claimed,  and 
the  payment  resisted,  on  the  ^^ound  that  none 
could  be  exacted  from  the  United  States.  The 
court  decided  otherwise.  In  admitting  Louis- 
iana into  the  Union^  and  so,  it  is  believed, 
with  all  the  new  states,  it  is  expressly  stipulat- 
ed, "  that  no  taxes  shall  be  imposed  on  lands, 
the  property  of  the  United  States. "  There  can, . 
then,  be  no  pretense  that  bank  property,  even 
belonging  to  the  United  States,  Ls,  on  that  ac- 
count, exonerated  from  state  taxation. 

Third.  If,  then,  neither  the  nature  of  the 
property  nor  the  interest  the  United  States  may 
have  in  the  bank,  will  warrant  the  exepiption 
claimed,  is  there   anything    expressed  in  the 
constitution  to  limit  and  control  the  staie  right 
of  taxation,  as  now  contended  for?    We  find 
but  one  limitation  to  this  essential  right,  of 
which  the  states  were  naturally  and  justly  most 
jealous.     In  the  10th  section  of  the  Ist  article, 
it  is  declared,  that  "no  state  shall,  without  the 
consent  of  Congi-ess,  lay  any  impost  or  duties 
on  imports  or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  its  inspection 
laws."  And  there  is  a  like  prohibition  to  laying 
any  duty  of  tonnage.  Here, then, is  the  whole  re- 
striction, or  limitation,  attempted  to  be  imposed 
by  the  constitution,  on  the  power  of  the  states  to 
r^ise  revenue,  precisely  in  the  same  manner, 
from   the  same  subjects,    and    to   the   same 
extent,  that  any    sovereign  and  independent 
344*]    *8tate  may    do;  and    it   never   was 
understood  by  those  who  made,  or  those  who 
received  the  constitution,  that  any  further  re- 
striction ever    would,   or  could   be  imposed. 
This  subject  did  not  escape  either  the  assail- 
ants or  the  defenders  of  our  form  of  govern- 
ment; and  their  arguments  and  commentaries 
upon  the  instrument  ought  not  to  be    disre- 
garded in  fixing  its  construction.      It  was  fore- 1 
seen,  and  objected,  by  its  opponents,  that,  un- ' 
der  the  general  sweeping  power  given  to  C-on- 
gress,  "To  make  all  laws  which  shall  be  nec- 
essary and  proper,  for  carrying  into  execution 
the  foregoing  powers,'  <fcc.,  the  states  might  be 
exposed  to  great  dangers,  and  the  most  humil- 
iatmg  and  oppressive  encroachments,  particu- 
larly in  this  very  matter  of  taxation.     By  re- 
ferring to  the  Federalist,  the  great  champion  of 
the  constitution,  the  objections  will  be  found 
stated,  together  with  the  answers  to  them.      It 
is  again  and  again  replied,  and  most  solemnly 
asserted,  to  the  people  of  these  United  States, 
that  the  right  of  taxation  in  the  states  is  sacred 
and  inviolable,   with   **the  sole  exception  of 
duties  on  imports  and  exports;"  that  "  they  re- 
tain tbe  authority  in  the  most  absolute  and  un- 
quahfied  sense;  and  that  an  attempt  on  the 
part  of  the  national  government  to  abridge 
them  in  the  exercise  of  it,  would  be  a  violent 
assumption  of  power,  unwarranted  by  any  ar- 
ticle or  clause  of  its  constitution."    With  the 
exception  mentioned,   the    federal  and    state 
powers  of  taxation  are  declared  to  be  concur- 
rent; and  if  the  United  States  are  iustifled  in 
taxing  state  banks,  the  same  equal  and  con- 
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current  authority  will  justify  the  state  in  taxing 
the    bank    of    the     United    States,    or     anr 
*other  bank.*    The  author  begins  (No.  [*346 
34)  by  saying:  **  I  flatter  myself  it  has  been 
clearly  shown,  in  my  last  niunber,    that  the 
particular  states,  under  the  proposed  constitu- 
tion, would  have  co-equal  authority  with  the 
Union,  in  the  article  of  revenue,  except  as  to 
duties  on  imports."    Under  such  assurances 
from  those  who  made,  who  recommended,  and 
carried  the  constitution,  and  who  were  sup- 
posed best  to  understand  it,  was  it  n  ceived  and 
adopted  by  the  people  of  these  United  States; 
and  now,  after  a  lapse  of  nearly  thirty  years, 
they  are  to  be  informed  that  all  this  is  a  mis- 
take, all  these  assurances  are  unwarranted,  and 
that  the  federal  government  does  possess  most 
productive  and  important  powers  of  taxation, 
neither  on  imports,  exports,  or  tonnage,  but 
strictly  internal,  which  are  prohibited  to  the 
states.     The  question  then  was,  whether  the 
United  States  should  have  any  command  of  the 
internal  revenue;  the  pretension  now  is.  that 
they  shall  enjoy  exclusively  the  best  portion  of 
it.     The  question  was  then  quieted  by  the  ac- 
knowledgment of  a  co-equal  ri^bt;  it  is  now  to 
be  put  ..t  rest  by  the  prostration  of  the  state 
power.    The  federal  government  is  to  hold  a 
power  by  implication  and  ingenious  inference 
from  general  words  in  the  constitution,  which 
it  can  hardly  be  believed  would  have  been 
suffered   in  an  express  grant.     If,   then,  the 
people  were  not  deceived  when  they  were  told 
that,  with  the  exceptions  mentioned,  the  state 
right  of  taxation  is  sacred  and  inviolable ;  and 
it  be  also  true  *that  the  bank  of  the  [*346 
United  States  cannot  exist  under  the  exercise 
of  that  right,  the  consequence  ought  to  be, 
that  the  bank  must  not  exist;  for  if  it  can  live 
only  by  the  destruction  of  such  a  right — if  it 
can  live  only  by  the  exercise  of  a  power  which 
this  court  solemnly  declared  to  be  a  **  violent 
assumption  of    power,   unwarranted    by  any 
clause  in  the  constitution" — we  cannot  hesitate 
to  say,  let  it  not  live.      But  in  truth  this  is  not 
the  state  of  the  controversy.    No  such  extremes 
are  presented  for  our  choice.     We  only  re- 
quire that  the  bank    shall  not    violate  state 
rights,  in  establishing  itself  or  its  branches; 
that  it  shall  be  submitted  to  the  jurisdiction 
and  laws  of  the  state,  in  the  same  manner  with 
other  corporations  and  other  property;  and  all 
this  may  be  done  without  ruining  the  institu- 
tion, or  destroying  its  national  uses.     Its  profits 
will  be  diminished  by  contributing  to  the  rev- 
enue of  the  states;  and  this  is  the  whole  effect 
that  ought,  in  a  fair  and  liberal  spirit  of  reason- 
ing, to  be  anticipated.     But,  at  all  events,  we 
show,  on  the  part  of  the  state,  a  clear,  general, 
absolute,   and    unqualified  risht  of  taxation 
(with  the  exception  stated) ;  and  protest  against 
such  a  right  being  made  to  yield  to  implications 
and  obscure  constructions  of  indefinite  clauses 
in  the  constitution.     Such  a  right  must  not  be 
defeated  by  doubtful  pretensions  of  power,  or 
arguments  of  convenience  or  policy  to  the  ^v- 
ernment ;  much  less  to  a  pnvate  corporation. 
It  is  not  a  little  alarming  to  trace  the  progress 
of  this  argument.     1.  The  power  to  raise  the 
bank  is  founded  on  no  provision  of  the  consti- 
tution that  has  the  most  distant  allusion  to  such 
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347*]  an  'institution;  there  is  not  a  word  in 
that  instrument  that  would  suggest  the  idea  of 
a  bank  to  the  most  fertile  imagination ;  but  the 
bank  is  created  by  implication  and  construc- 
tion, made  out  by  a  very  subtle  course  of  rea- 
soning; then,  by  another  implication,  raised  on 
the  former,  the  bank,  this  creature  of  construc- 
tion, claims  ihe  right  to  enter  the  territory  of  a 
state  without  its  assent;  to  carry  on  its  business 
when  it  pleases,  and  where  it  pleases,  against 
the  will,  and  perhaps  in  contravention  of  the 
policy,  of  the  sovereign  owner  of  the  soil. 
Having  such  great  success  in  the  acquirement 
of  imi^ied  rights,  the  experiment  is  now  push- 
ed further;  and  not  contented  with  having  ob- 
tained two  rights  in  this  extraordinary  way, 
the  fortunate  adventurer  assails  the  sovereignty 
of  the  state,  and  would  strip  from  it  its  most 
vital  and  essential  power.  It  is  thus  with  the 
famous  fig  tree  of  India,  whose  branches  shoot 
from  the  trunk  to  a  considerable  distance;  then 
drop  upon  the  earth,  where  Uiey  take  root  and 
become  trceH,  from  which  also  other  branches 
.shoot,  and  plant  and  propagate  and  extend 
themselves  in  the  same  way,  until  gradually  a 
vast  surface  is  covered,  and  everything  per- 
ishes in  the  spreading  shade. 

What  have  we  opposed  to  these  doctrines,  so 
just  and  reasonable?  Distressing  inconven- 
iences ingeniously  contrived;  supposed  dangers: 
fearful  distrusts;  anticipated  violence  and  in- 
justice from  the  states,  and  consequent  ruin  to 
t  he  bank.  A  right  to  tax  is  a  right  to  destroy , is  the 
whole  amount  of  the  argument,  however  varied 
by  ingenuity  or  embellished  by  eloquence.  It  is 
said  the  states  will  abuse  thle  power;  and  its 
348*]  exercise  will  'produce  infinite  incon- 
venience and  embarrassment  to  the  bank.  Now, 
if  this  were  true,  it  cannot  help  our  opponents; 
l>ecause,  if  the  states  have  the  power  contended 
for,  this  court  cannot  take  it  from  them,  under 
the  fear  that  they  may  abuse  it;  nor,  indeed,  for 
its  actual  abuse ;  and  if  they  have  it  not,  they 
may  not  use  it,  however  moderately  and  dis- 
creetly. Nor  is  there  any  more  force  in  the 
argument  that  the  bank  property  will  be  sub- 
jected to  double  or  treble  taxation.  £ach  state 
will  tax  only  the  capital  really  employed  in  it; 
and  it  is  always  in  the  power  of  the  bank  to 
show  how  its  capital  is  distributed.  But*  it  is 
feared  the  capital  in  a  state  mav  be  taxed  in 
gross;  and  the  individual  stockholders  also 
taxed  for  the  siime  stock.  Is  this  common 
case  of  a  double  taxation  of  the  same  article  to 
be  a  cause  of  alarm  now?  Our  revenue  laws 
abound  with  similar  cases;  they  arise  out  of  the 
ver3'  nature  of  our  double  government.  So  says 
the  Federalist;  and  it  is  the  first  time  it  has 
been  the  ground  of  complaint.  Poll  taxes  are 
paid  to  the  federal  and  state  governments; 
licenses  to  retail  spirits;  land  taxes;  and  the 
whole  round  of  internal  duties,  over  which 
both  governments  have  a  concurrent,  and,  until 
now,  it  was  supposed,  a  co-equal  right.  Were 
not  the  state  banks  taxed  by  the  federal,  and 
also  by  the  state  governments;  in  some  by  a 
bonus  for  the  charter;  in  others  directly  and 
annually?  The  circumstance,  that  the  taxes 
go  to  different  governments  in  these  cases,  is 
wholly  immaterial  to  those  who  pay ;  unless  it 
is  that  it  increases  the  danger  of  excess  and 
oppression.  It  is  justly  remarked  on  this  sub- 
349*]  ject,  by  ♦the  Federalist,  that  our  security 
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from  excessive  burdens  on  any  source  of  rev- 
enue, must  be  found  in  mutual  forbearance 
and  discretion  in  the  use  of  the  power;  this  is 
the  only  security,  and  the  authority  of  this 
court  can  add  nothing  to  it.  When  that  fails, 
there  is  an  end  to  the  confederation,  which  is 
founded  on  a  reasonable  and  honorable  confi- 
dence in  each  other.  It  has  been  most  im- 
pressively advanced,  that  the  states,  under  pre- 
tense of  taxing,  may  prohibit  and  expel  the 
banks;  that  in  the  mil  exercise  of  this  power, 
they  may  tax  munitions  of  war:  ships  about  to, 
sail  and  armies  on  their  march ;  nay,  the  spirit 
of  the  court  is  to  be  aroused  by  the  fear  that 
judicial  proceedings  will  also  come  under  this 
all-destroying  power.  Loans  may  be  delayed 
for  stamps  and  the  country  ruined  for  the  want 
of  the  money.  But  whenever  the  stales  shall 
be  in  a  disposition  to  uproot  the  general  gov- 
ernment, they  will  take  more  direct  and  speedy 
means;  and  until  they  have  this  disposition, 
they  will  not  use  these.  What  power  may  not 
be  abused ;  and  whom  or  what  shall  we  trust, 
if  we  guard  ourselves  with  this  extreme  caution  ? 
The  common  and  daily  intercourse  between 
man  and  man ;  all  our  relations  in  society,  de- 
pend upon  a  reasonable  confidence  in'  each 
o^her.  It  is  peculiarly  the  basis  of  our  confed- 
eration, which  lives  not  a  moment  after  we 
shall  cease  to  trust  each  other.  If  the  two  gov- 
ernments are  to  regard  each  other  as  enemies, 
seeking  opportunities  of  injury  and  distress, 
they  will  not  long  continue  friends.  This  sort 
of  timid  reasonmg  about  the  powers  of  the 
government,  has  not  escaped  the  authors  so 
often  alluded  'to;  who,  in  their  81st  [•350, 
number,  treat  it  very  properly.  Surely  the 
argument  is  as  strong  against  giving  to  the 
United  States  the  power  to  incorporate  a  bank 
with  branches.  What  may  be  more  easily,  or 
more  extensively  abused ;  and  what  more  power- 
ful engine  can  we  imagine  to  be  brought  into 
operation  against  the  revenues  and  rights  of  the 
states?  If  the  federal  government  must  have  a 
bank  for  the  purposes  of  its  revenue,  all  col- 
lision will  he  avoided  by  establishing  the  parent 
bank  in  its  own  district,  where  it  holds  an  ex- 
clusive jurisdiction ;  and  planting  its  branches 
in  such  states  as  shall  assent  to  it;  and  using 
state  banks  where  such  assent  cannot  be  ob- 
tained. Speaking  practically,  and  by  our  ex- 
perience, it  may  be  safely  asserted,  that  all  the 
uses  of  the  bank  to  the  government  might  be 
thus  obtained.  Nothing  would  be  wanting  but 
profits  and  large  dividends  to  the  stockholders, 
which  are  the  real  object  in  this  contest.  What- 
ever may  be  the  right  of  the  United  States  to 
establish  a  bank,  it  cannot  be  better  than  that 
of  the  states.  Their  lawful  power  to  incorporate 
such  institutions  has  never  yet  been  questioned; 
whatever  may  be  in  reserve  for  them,  when  it 
may  be  found  '*  necessary  and  proper  "  for  the 
interest  of  the  national  bank  to  crush  the  state 
institutions,  and  curtail  the  state  authority. 
Granting,  that  these  rights  are  equal  in  the  two 
governments,  and  that  the  soverignty  of  the 
state,  within  its  territory,  over  this  subject,  is 
but  equal  to  that  of  the  United  States,  and  that 
all  sovereign  power  remains  undiminished  in 
the  states,  except  in  those  cases  in  which  it  has, 
by  the  constitution,  been 'expressly  and  [•351 
exclusively  transferred  to  the  United  States, 
the  sovereign  power  of  taxation  (except  on 
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forei^  commerce)  being,  in  the  language  of 
the  Federalist,  coequal  in  the  two  govern- 
ments, it  follows,  as  a  direct  and  necessary 
consequence,  that  having  equal  powers  to  erect 
banks,  and  equal  powers  of  taxation  on  prop- 
erty of  that  description,  being  neither  imports, 
exports  or  tonnage,  whatever  jurisdiction  the 
federal  government  may  exercise  in  this  respect, 
over  a  bank  created  by  a  state,  any  state  may 
exercise  over  a  bank  created  by  the  United 
States.  Now,  the  federal  government  has  as- 
sumed the  right  of  taxing  the  state  banks, 
precisely  in  the  manner  in  which  the  state  of 
Maryland  has  proceeded  a^inst  the  bank  of 
the  United  States;  and  as  this  right  has  never 
been  resisted  or  questioned,  it  may  be  taken  to 
be  admitted  by  both  parties;  and  must  be  equal 
and  common  to  both  parties,  or  the  fundamen- 
tal principles  of  our  confederation  have  been 
strangely  mistaken,  or  are  to  be  violently  over- 
thrown. It  has  also  been  suggested  that  the 
bank  may  claim  a  protection  from  this  tax, 
under  that  clause  of  the  constitution  which 
prohibits  the  states  from  passing  laws,  which 
shall  impair  the  obligation  of  contracts.  The 
charter  is  said  to  be  the  contract  between  the 
government  and  the  stockholders;  and  the  in- 
terests of  the  latter  will  be  injured  by  the  tax 
which  reduces  their  profits.  Many  answers 
offer  themselves  to  this  argument.  In  the  first 
place,  the  United  States  cannot,  either  by  a 
direct  law  or  by  a  contract  with  a  third  party, 
take  away  any  right  from  the  states  not  granted 
352*1  by  the  constitution;  they  'cannot  do 
collaterally  and  by  implication  what  cannot  be 
done  directly.  Their  contracts  must  conform  to 
the  constitution,  and  not  the  constitution  to 
their  contracts.  If,  therefore,  the  states  have, 
in  some  other  way,  parted  with  this  right  of 
taxation,  they  cannot  be  deprived  of  it  by  a 
contract  between  other  parties.  Under  this 
doctrine,  the  United  States  might  contract  away 
every  right  of  every  state;  and  any  attempt  to 
resist  it  would  be  called  a  violation  of  the  obli- 
gations of  a  contract.  Again,  the  United  States 
have  no  more  right  to  violate  contract  than  the 
states,  and  surely  they  never  imagined  they 
were  doine  so,  when  they  taxed  so  liberally  the 
stock  of  the  state  banks.  Again,  it  might  as 
well  be  said  that  a  tax  on  real  estate,  imposed 
after  a  sale  of  it,  and  not  then  perhaps  contem- 
plated, or  new  duties  imposed  on  merchandise 
after  it  is  ordered,  violates  the  contract  between 
the  vendor  and  the  purchaser,  and  diminishes 
the  value  of  the  property.  In  fact,  all  con- 
tracts in  relation  to  property,  subject  to  taxa- 
tion, are  presumed  to  have  in  view  the  proba- 
bility or  possibility  that  they  will  be  taxed;  and 
the  happening  of  the  event  never  was  imagined 
to  interfere  with  the  contract,  or  its  lawful 
obligations. 

The  Attorney- Oeneral,  for  the  plaintiff  in  er- 
ror, argued,  1.  That  the  power  of  Congress  to 
create  a  bank  ought  not  now  to  be  questioned, 
after  its  exercise  ever  since  the  establishment  of 
the  constitution,  sanctioned  by  every  depart- 
ment of  the  government:  by  the  legislature,  in 
the  charter  of  the  bank,  and  other  laws 
connected  with  the  incorporation;  by  the 
353*]  *exccuti  ve,  in  its  assent  to  those  laws ;  and 
by  the  judiciary,  in  carrying  them  into  effect. 
After  such  a  lapse  of  time,  and  so  many  con- 
current acts  of  the  public  authorities,  this  ex- 

588 


ercise  of  power  must  be  considered  as  ratified 
by  the  voice  of  the  people,  and  sanctioned  by 
precedent.  In  the  exercise  of  criminal  judica- 
ture, the  question  of  constitutionality  could 
not  have  been  overlooked  by  the  courts,  who 
have  so  often  inflicted  punishment  for  acts 
which  would  be  no  crimes,  if  these  laws  were 
repugnant  to  the  fundamental  law. 

2.  The  power  to  establish  such  a  corporation 
is  implied,  and  involved  in  the  grant  of  specific 
powers  in  the  constitution,  because  the  end  in- 
volves the  means  necessary  to  carry  it  into 
effect.  A  power  without  the  means  to  use  it 
is  a  nullity.  But  we  are  not  driven  to  seek  for 
this  power  in  implication;  because  the  consti- 
tution, after  enumerating  certain  specific  pow- 
ers, expressly  gives  to  Conffress  the  power  '  *  to 
make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  forego- 
ing powers,  and  all  other  powers  vested  by  this 
constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  oflBcer  thereof.  *' 
If,  therefore,  the  act  of  Congress  establishing 
the  bank  was  necessary  and  proi)er  to  carry  into 
execution  any  one  or  more  of  Uie  enumerated 
powers,  the  authority  to  pass  it  is  expressly 
delegated  to  Congress  by  the  constitution.  We 
contend  that  it  was  necessary  and  proper  to  carry 
into  execution  several  of  the  enumerated  pow- 
ers, such  as  the  power  of  levying  and  collect- 
ing taxes  throughout  this  widely  extended  em- 
pire; of  paying  *the  public  debts,  both  [*3S4 
in  the  United  States  and  in  foreign  countries ; 
of  borrowing  money,  at  home  and  abroad ;  of 
regulating  commerce  with  foreign  nations,  and 
among  the  several  states;  of  raising  and  sup- 
porting armies  and  a  navy,  and  of  carrying  on 
war.  That  banks,  dispersed  throughout  the 
country,  are  appropriate  means  of  carrying 
into  execution  all  these  powers,  cannot  be  de- 
nied. Our  history  furnishes  abundant  ex])eri- 
ence  of  the  utility  of  a  national  bank  as  an  in- 
strument of  finance.  It  will  be  found  in  the 
aid  derived  to  the  public  cause  from  the  bank 
of  North  America,  established  by  Congress, 
during  the  war  of  the  revolution;  m  the  great 
utility  of  the  former  bank  of  the  United  States : 
and  in  the  necessity  of  resorting  to  the  instru- 
mentality of  the  banks  incorporated  by  the 
stated,  during  the  interval  between  the  expira- 
tion of  the  former  charter  of  the  United  States 
Bank  in  1811.  and  the  establishment  of  the 
present  bank  in  1816;  a  period  of  war,  Uie 
calamities  of  which  were  greatly  aggravated  by 
the  want  of  this  convenient  instrument  6i 
finance.  Nor  is  it  required  that  the  power  of 
establishing  such  a  moneyed  corporation  should 
be  indispensably  necessary  to  the  execution  of 
any  of  the  specified  powers  of  the  government. 
An  interpretation  of  this  clause  of  the  constitu- 
tion so  strict  and  literal,  would  render  every 
law  which  could  be  passed  by  Congress  uncon- 
stitutional ;  for  of  no  particular  law  can  it  be 
predicated,  that  it  is  absolutely  and  indispensa- 
bly necessary  to  carry  into  effect  any  of  the 
specified  powers;  since  a  different  law  mif^ht 
be  imagined,  which  could  be  enacted  tendmir 
to  the  same  object,  though  *not  equally  [*355 
well  adapted  to  attain  it.  As  the  inevitable 
consequence  of  giving  this  very  restricted  sense 
to  the  word  ''  necessary,"  would  be  to  annihi- 
late the  very  powers  it  professes  to  create;  and 
as  so  gross  an  absurdity  cannot  be  imputed  to 
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the  framcrs  of  the  constitution,  this  interpreta- 
tion must  be  rejected.  Another  not  less  inad-. 
missible  consequence  of  this  construction  is, 
that  it  is  fatal  to  the  permanency  of  the  consti- 
tutional powers;  it  makes  them  dependent  for 
their  being  on  extrinsic  circumstances,  which, 
as  these  are  perpetually  shifting  and  changing, 
must  produce  correspondent  changes  in  the 
essence  of  the  powers  on  which  they  depend. 
But  surely  the  constitutionality  of  any  act  of 
Cong^ress  cannot  depend  upon  such  circumstan- 
ces. They  are  the  subject  of  legislative  discre- 
tion, not  of  judicial  cognizance.  Nor  does  this 
position  conflict  with  the  doctrine  of  the  court 
m  SturgcH  v.  Growjiiiuhield.^  The  coiu^  has 
not  said,  in  that  case,  that  the  powers  of  Con- 
gress are  shifting  powers,  which  may  or  may 
not  be  constitutionally  exercised,  according  to 
extrinsic  or  temporary  circumstances;  but  it 
has  merely  determined,  that  the  power  of  the 
state  legislatures  over  the  subject  of  bankrupt- 
cies is  subordinate  to  that  of  Confess  on  the 
same  subject,  and  cannot  be  exercised  so  as  to 
conflict  with  the  uniform  laws  of  bankruptcy 
throughout  the  Union  which  Congress  may  es- 
tablish. The  power,  in  this  instance,  resides 
permanently  in  Congress,  whether  it  chooses  to 
exercise  it  or  not;  but  its  exercise  on  the  part 
«I^O*]  of  the  states  *is  precarious,  and  depend- 
ent, in  certain  respects,  upon  its  actual  exer- 
cise by  Congress.  The  convention  well  knew 
that  it  was  utterly  vain  and  nugatory  to  give  to 
Congress  certain  specific  powers,  without  the 
means  of  enforcing  those  powers.  The  auxil- 
iary means,  which  are  necessary  for  this  pur- 
pose, are  those  which  are  useful  and  appropri- 
ate to  produce  the  particular  end.  *'  Necessary 
and  proper"  are,  then,  equivalent  to  needful 
and  adapted.  Such  is  the  popular  sense  in 
which  the  word  nece^mry  is  sometimes  used. 
That  use  of  it  is  confirmed  by  the  best  authori- 
ties among  lexicographers.  Among  other  defi- 
nitions of  the  word  ' '  necessary,"  Johnson  gives 
'•needful;"  and  he  defines  "need,"  the  root  of 
the  latter,  by  the  words  *•  want,  occasion."  Is 
a  law,  then,  wanted;  is  there  oceasian  for  it,  in 
order  to  carry  into  execution  any  of  the  enu- 
merated powers  of  the  national  ^vemment, 
Congress  has  the  power  of  passmg  it.  To 
make  a  law  constitutional,  nothing  more  is  nec- 
essary than  that  it  should  be  fairly  adapted  to 
carry  into  effect  some  specific  power  given  to 
Congre&s.  This  is  the  only  interpretation  which 
can  give  effect  to  this  vital  clause  of  the  consti- 
tution ;  and,  being  consistent  with  the  rules  of 
the  language,  is  not  to  be  rejected  because  there 
is  another  interpretation  equally  consistent  with 
the  same  rules,  but  wholly  inadequate  to  con- 
vey what  must  have  been  the  intention  of  the 
convention.  Among  the  multitude  of  means 
to  carry  into  execution  the  powers  expressly 
given  to  the  national  government,  Congress  is 
to  select,  from  time  to  time,  such  as  are  most 
fit  for  the  purpose.  It  would  have  been  impos- 
S&7*]  sible  ^  enumerate  them  all  in  the  con- 
stitution ;  and  a  specification  of  some,  omitting 
others,  would  have  been  wholly  useless.  The 
court,  in  inquiring  whether  Congress  has 
made  a  selection  of  constitutional  means,  is  to 
compare  the  law  in  question  with  the  pow- 
ers it  is  intended  to  carry  into  execution ;  not  in 
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order  to  ascertain  whether  other  or  better 
means  might  have  been  selected,  for  that  is  the 
legislative  province,  but  to  see  whether  those 
which  have  been  chosen  have  a  natural  connec- 
tion with  any  specific  power;  whether  they  are 
adapted  to  give  it  effect;  whether  they  are 
appropriate  means  to  an  end.  It  cannot  be  de- 
nied that  this  is  the  character  of  the  bank  of 
the  United  States.  But  it  is  said,  that  the  gov- 
ernment might  use  private  bankers,  or  the 
banks  incorporated  by  the  states,  to  carry  on 
their  fiscal  operations.  This,  however,  presents 
a  mere  question  of  political  expediency,  which, 
it  is  repeated,  is  exclusively  for  legislative 
consideration;  which  lias  been  determined  by 
the  legislative  wisdom,  and  cannot  be  reviewed 
by  the  court.  It  is  objected  that  this  act  cre- 
ates a  corporation;  which,  beini^  an  exercise  of 
a  fundamental  power  of  sovereignty,  can  only 
be  claimed  by  Congress,  under  their  grant  of 
specific  powers.  But  to  have  enumerated  the 
power  of  establishing  corporations  among  the 
specific  powers  of  Congress,  would  have  been 
to  change  the  whole  plan  of  the  constitution, 
to  destroy  its  simplicity,  and  load  it  with  all  the 
complex  details  of  a  code  of  private  jurispru- 
dence. The  power  of  establishing  corporations 
is  not  one  of  the  ends  of  government;  it  is  only 
a  class  of  means  for  accomplishing  its  ends. 
An  enumeration  *of  this  particular  class  [*358 
of  means,  omitting  all  others,  would  have  been 
a  useless  anomaly  m  the  constitution.  It  is  ad- 
mitted that  this  is  an  act  of  sovereignty,  and 
so  is  any  other  law.  If  the  authority  of  estab- 
lishing corporations  be  a  sovereign  power,  the 
United  States  are  sovereign,  as  to  all  the  pow- 
ers specifically  given  to  their  government,  and 
as  to  all  others  necessanr  and  proper  to  carry 
into  effect  those  specified.  If  the  power  of 
chartering  a  corporation  be  nece&sary  and  prop- 
er for  this  purpose.  Congress  has  it  to  an  extent 
as  ample  as  any  other  sovereign  legislature. 
Any  government  of  limited  sovereignty  can 
create  corporations  only  with  reference  to  the 
limited  powers  that  government  possesses.  The 
inquiry  then  reverts,  whether  the  power  of  in- 
corporating a  banking  company  be  a  necessary 
and  proper  means  of  executing  the  specific 
powers  of  the  national  government.  The  im- 
mense powers  incontestably  given,  show  that 
there  was  a  disposition,  on  the  part  of  the  peo- 
ple, to  give  ample  means  to  carry  those 
powers  into  effect.  A  state  can  create  a  cor- 
poration, in  virtue  of  its  sovereignty,  without 
any  specific  authority  for  that  purpose,  con- 
ferred in  the  state  constitutions.  The  United 
States  are  sovereign  as  to  certain  specific  objects, 
and  may,  therefore,  erect  a  corporation  for  the 
purpose  of  effecting  those  objects.  If  the  in- 
corporating power  had  been  expressly  granted 
as  an  end,  it  would  have  conferred  a  power  not 
intended;  if  granted  as  a  means,  it  would  have 
conferred  notuing  more  than  was  before  given 
by  necessary  implication.  Nor  does  the  rule 
of  interpretation  we  contend  for,  sanction  any 
usurpation,  on  the  part  of  the  national  govern- 
ment; since,  if  the  argument  be,  that  the 
♦implied  powers  of  the  constitution  [*359 
may  be  assumed  and  exercised,  for  purposes 
not  really  connected  with  the  powers  specifi- 
cally granted,  under  color  of  some  imaginary 
relation  between  them,  the  answer  is,  that  this 
is  nothing  more  than  arguing  from  the  abuse 
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of  constitutional  powers,  which  would  equally 
apply  against  the  use  of  those  that  are  confess- 
edly granted  to  the  national  government ;  that 
the  danger  of  the  abuse  will  he  checked  by  the 
judicial  department,  which,  by  comparing  the 
means  with  the  proposed  end,  will  decide 
whether  the  connection  is  real,  or  assumed  as 
the  pretext  for  the  usurpation  of  powers  not 
belonging  to  the  government;  and  that  what- 
ever may  be  the  magnitude  of  the  dangler  from 
this  quarter,  it  is  not  equal  to  that  of  annihilat- 
ing the  powers  of  the  government,  to  which 
the  opposite  doctrine  would  inevitably  tend. 

3.  If.  then,  the  establishment  of  the  parent 
bank  itself  be  constitutional,  the  right  to  estab- 
lish the  branches  of  that  bank  in  the  different 
states  of  the  Union  follows,  as  an  incident  of 
the  principal  power.  The  expediency  of  this 
ramification  Congress  is  alone  to  determine. 
To  confine  the  operations  of  the  bank  to  the 
district  of  Columbia,  where  Congress  has  the 
exclusive  power  of  legislation,  would  be  as  ab- 
surd as  to  confine  the  courts  of  the  United  States 
to  this  district.  Both  institutions  are  wanted, 
wherever  the  administration  of  justice  or  of  the 
revenue  is  wanted.  The  right,  then,  to  estab- 
lish these  branches,  is  a  necessary  part  of  the 
means.  This  right  is  not  delegated  by  Congress 
to  the  parent  bank.  The  act  of  Congress  for  the 
360*J  establishment  of  offices  of  discount  *and 
deposit,  leaves  the  time  and  place  of  their  es- 
tablishment to  the  directors,  as  a  matter  of  de- 
tail. When  estAblished,  they  rest,  not  on  the 
authority  of  the  parent  bank,  but  on  the  author- 
ity of  Congress. 

'4.  The  only  remaining  question  is,  whether 
the  act  of  the  state  of  A&ryland,  for  taxing  the 
bank  thus  incorporated,  be  repugnant  to  the  con- 
stitution of  the  United  States?  We  insist  that 
any  such  tax,  bv  authority  of  a  state,  would  be 
unconstitutional,  and  that  this  act  is  so,  from  its 
peculiar  provisions.  But  it  is  objected,  that, 
by  the  10th  amendment  of  the  constitution,  all 
powers  not  expressly  delegated  to  the  United 
States,  nor  prohibited  to  the  states,  are  reserved 
to  the  latter.  It  is  said,  that  this  being  neither 
delegated  to  the  one  nor  prohibited  to  the 
other,  must  be  reserved.  And  it  is  also  said, 
that  the  only  prohibition  on  the  power  of  state 
taxation  which  does  exist,  excludes  this  case, 
and  thereby  leaves  it  to  the  original  power  of 
the  states.  The  only  prohibition  is,  as  to  lay- 
ing any  imposts  or  duties  on  imports  and  ex- 
ports, or  tonnage  duty,  and  this  not  being  a 
tax  of  that  character,  is  said  not  to  be  within 
the  terms  of  the  prohibition ;  and,  consequently, 
it  remains  under  the  authority  of  the  states. 
But,  we  answer,  that  this  does  not  contain  the 
whole  sum  of  constitutional  restrictions  on  the 
authority  of  the  states.  There  is  another 
clause  in  the  constitution  which  has  the  effect 
of  a  prohibition  on  the  exercise  of  their  autho- 
rity in  numerous  cases.  The  6lh  article  of  the 
constitution  of  the  United  States  declares,  that 
the  laws  made  in  pursuance  of  it,  *•  shall  be  the 
supreme  law  of  the  land,  anything  in  the  con- 
361*]  stitution  or  laws  of  'any  state  to  the 
contrary  notwithstanding."  By  this  declara- 
tion, the  states  are  prohibited  from  passing  any 
acts  which  shall  be  repugnant  to  a  law  of  the 
United  States.  The  court  has  already  instructed 
us  in  the  doctrine,  that  there  are  certain  powers, 
which,  from  their  nature,  are  exclusively  vested 
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in  Congress.'  So  we  contend  here,  that  the 
only  ground  on  which  the  constitutionality  of 
the  bank  is  maintainable,  excludes  all  interfer- 
ence with  the  exercise  of  the  power  by  the 
states.  This  ground  is,  that  the  bank,  as  or- 
dained by  Congress,  is  an  instrument  to  carry 
into  execution  its  specified  powers;  and  in  order 
to  enable  this  instrument  to  operate  effectually, 
it  must  be  under  the  direction  of  a  single  head. 
It  cannot  be  interfered  with,  or  controlled  in 
any  manner,  by  the  states,  without  putting  at 
hazard  the  accomplishment  of  the  end.  of  which 
it  is  but  a  means.  But  the  asserted  power  to 
tax  any  of  the  institutions  of  the  United  States, 
presents  directly  the  question  of  the  supremacy 
of  their  laws  over  the  state  laws.  If  this  power 
really  exists  in  the  states,  its  natural  and  direct 
tendency  is  to  annihilate  any  power  which  be- 
longs to  Congress,  whether  express  or  implied. 
All  the  powers  of  the  national  government  are 
to  be  executed  in  the  states,  and  throughout  the 
states;  and  if  the  state  legislatures  can  tax  the 
instruments  by  which  those  powers  are  executed, 
they  may  entirely  defeat  the  execution  of  the 
powers.  If  they  may  tax  an  institution  of 
finance,  they  may  tax  the  proceedings  in  the 
courts  of  the  United  States.  If  thev  mav 
*tax  to  one  degree,  they  may  tax  to  [*36S 
any  degree;  and  nothing  but  their  own  discre- 
tion can  impose  a  limit  upon  this  exercise  of 
their  authority.  They  may  tax  both  the  bank 
and  the  courts,  so  as  to  expel  them  from  the 
states.  But.  surely,  the  framers  of  the  consti- 
tution did  not  intend  that  the  exercise  of  all 
the  powers  of  the  national  government  should 
depend  upon  the  discretion  of  the  state  govern- 
ments. This  was  the  vice  of  the  former  con- 
federation, which  it  was  the  object  of  the  new 
constitution  to  eradicate.  It  is  a  direct  collision 
of  powers  between  the  two  governments.  Con- 
gress says,  there  shall  be  a  branch  of  the  hank 
in  the  state  of  Maryland.  That  state  says,  there 
shall  not.  Which  power  is  supreme?  Besides, 
the  charter,  which  is  a  contract  between  the 
United  States  and  the  corporation,  is  violated 
by  this  act  of  Maryland.  A  new  condition  i** 
annexed  by  a  sovereignty  which  was  no  party 
to  the  contract.  The  franchise,  or  corporate  ca- 
pacity, is  taxed  by  a  legislature,  between  whom 
and  the  object  of  taxation  there  is  no  political 
connection. 

Mr.  Jmies.  for  the  defendants  in  error,  con- 
tended :  1.  That  this  was  to  be  coanidered  as  an 
open  question,  inasmuch  as  it  had  never  before* 
been  subitiitted  to  judicial  determination.  The 
practice  of  the  government,  however  inveterate, 
could  never  )^  considered  as  sanctioning  a 
manifest  usurpation ;  still  less  could  the  prac- 
tice, under  a  constitution  of  a  date  so  recent,  tx* 
put  in  competition  with  the  cotemporaneous  ex- 
position of  its  illustrious  autliors,  as  recordwl 
for  our  instruction  in  the  * '  Letters  of  Publius,  * ' 
•or  the  Federalist.  The  interpretation  PSBS 
of  the  constitution,  which  was  contended  for 
by  the  state  of  Maryland,  would  be  justified 
from  that  text  lKX)k,  containing  a  commentary, 
such  as  no  other  age  or  nation  furnishes,  upon 
its  public  law. 

2.  It  is  insisted,  that  the  constitution  was 
formed  and  adopted,  not  by  the  people  of  the 
United  States  at  large,  but  by  the  people  of  the 

1.— Fide  Sturges  v.  Crowninshleld,  anU^  p.  12S. 

Wheat.  4 


1819 


M'CuLiiOCH  V.  The  State  op  Maryi^akd  et  al. 


36S 


respective  states.     To  suppose  that  the  mere 
propoHition  of  this  fundamental  law  threw  the 
American    people  into  one    aggregate   mass, 
would  be  to  assume  what  the  instrument  itself 
does  not  profess  to  establish.     It  is,  therefore, 
a  compact  between  the  states,  and  all  the  pow- 
ers which  are  not  expressly  relinquished  by  it 
are  reserved  to  the  states.      We  aomit  that  the 
10th  amendment  to  the  constitution  is  merely  ; 
declaratory;  that  it  w&s  adopted  ««  abundanti 
eautela;  and  that  with  it  nothing  more  is  re- ; 
starved  than  would  have  been  reserved  without , 
it.     But  it  is  contended,  on  the  other  side,  that 
not  only  the  direct  powers,  but  all  incidental 
powers,  partake  of  the  supreme  power,  which 
is  severely.     This  is  an  inherent  sophism  in 
the  oppKisite  argument,  which  depends  on  the 
conversion  and  ambiguity  of  terms.     What  is 
meant  by  sovereign  power?    It  is  modified  by 
the  terms  of  the  grant  under  which  it  was  given. 
They  do  not  import  sovereign  power  generally, 
but  sovereign  power  limitea  to  particular  cases;  i 
and  the  question  again  recurs,  whether  sover- ! 
eign  power  was  given  in  this  particular  case.  ' 
Is  it  true,  that  by  conferring  sovereign  powers 
on  a  limited,  delegated  government,  sovereign  | 
means  are  also  granted?    Is  there  no  restriction  | 
304t*]  *as  to  the  means  of  exercising  a  general ', 
power?    Sovereignty  was  vested  in  the  former  ' 
confederation  as  fully  as  in  the  present  national 
government.     There  was  notlung  which  for- 
bade the  old  confederation  from  taxing  the  peo- 
ple, except  that  three  modes  of  raising  revenue 
were  pointed  out,  and  they  could  resort  to  no 
other.     All  the  powers  given  to  Congress  under 
that  system,  except  taxation,  operated  as  direct- 
ly on  the  people  as  the  powers  j^iven  to  the 
present  government.     The    constitution  does 
not  profess  to  prescribe  the  ends  merely  for 
which  the  government  was  instituted,  but  also 
to  detail  the  most  important  means  by  which 
they  were  to  be  accomplished.     "To  levy  and 
collect  taxes,"    "to  borrow monev,"  "to  pay 
the  public  debts,"    "to  raise  and  support  ar- 
mies," "  to  provide  and  maintain  a  navy,"  are 
not  the  ends  for  which  this  or  any  other  just 
government  is  established.      If  a  banking  cor- 
poration can  be  said  to  be  involved  in  either  of 
these  means,  it  must  be  as  an  instrument  to 
collect  taxes,  to  borrow  money,  and  to  pay  the 
public  debts.     Is  it  such  an  instrument?    It 
may,  indeed,  facilitate  the  operation  of  other 
financial  institutions;  but  in  its  proper  and  nat- 
ural character,  it  is  a  commercial  institution,  a 
partnership  incorporated  for  the  purpose  of  car- 
rying on  the  trade  of  banking.     But  we  con- 
tend that  the  government  of  the  United  States 
must  confine  themselves,  in  the  collection  and 
expenditure  of  revenue,  to  the  means  which  are 
specifically  enumerated  in  the  constitution,  or 
such  auxiliary  means  as  are  naturally  connected 
with  the  specific  means.     But  what  natural  con- 
365*]  nection  is  there  between  *the  collection 
of  taxes  and  the  incorporation  of  a  company 
of  bauk^?    Can  it  possibly  be  said,  that  be- 
cause Congress  is  invested  with  the  power  of 
raising  and  supporting  armies,  that  it  may  give 
a  charter  of  monopoly  to  a  trading  corporation 
as  a  bounty  for  enlisting  men?    Or  that,  under 
its  more  analogous  power  of  regulating  com- 
merce, it  may  establish  an  East  or  a  West  India 
company,  with  the  exclusive  privilege  of  trad- 
ing with  those  parts  of  the  world?    Can  it  es- 
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tablish  a  corporation  of  framers  of  the  revenue, 
or  burden  the  internal  industir  of  the  states 
with  vexatious  monopolies  of  their  staple  pro- 
ductions?   There  is  an  obvious  distinction  be- 
tween those  means  which  are  incidental  to  the 
particular  power,  which  follow  as  a  corollary 
from  it,  and  those  which  may  be  arbitrarily  as- 
sumed as  convenient  to  the  execution  of  the  . 
power,  or  usurped  under  the  pretext  of  neces- 
sity.     For   example:    the    power  of  coining 
money  implies  the  power  of  establishing  a  mint. 
The  power  of  laying  and  collecting  taxes  im- 
plies the   power   of    regulating  the  mode  of 
assessment  and  collection,  and  of  appointing 
revenue  ofllcers;  but  it  does  not  imply  the  pow- 
er of  establishing  a  great  banking  corporation, 
branching  out  into  every  district  of  the  country, 
and  inundating  it  with  a  flood  of  paper  money. 
To  derive  sucli  a  tremendous  authority  from 
implication,  would  be  to  change  the  suliordi- 
nate  into  fundamental  powers;  to  make  the  im- 
plied powers  greater  than  those  which  are  ex- 
pressly granted ;  and  to  change  the  whole  scheme 
and  theory  of  the  government.    It  is  well  known 
that  many  of  the  powers  which  are  expressly 
♦granted  to  the  national  government  in  [*366 
the  constitution,   were  most  reluctantly  con- 
ceded by  the  people,  who  were  lulled  into  con- 
fidence by  the  assurances  of  its  advocates,  that 
it  contained  no  latent  ambiguity,  but  was  to  be 
limited  to  the  literal  terms  of  the  grant :  and  in 
order  to  quiet  all  alarm,  the  10th  article  of 
amendments  was  added,  declaring  "that  the 
powers  not  delegated  to  the  United  States  by 
the  constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively,  or 
to  the  people. "    It  would  seem  that  human  lan- 
guage could  not  furnish  words  less  liable  to 
misconstruction.      But  it  is  contended  that  the 
powers  expressly  granted  to  the  national  gov- 
ernment in  the  constitution  are  enlarged  to  an 
indefinite    extent  by  the  sweeping  clause  au- 
thorizing Congress   to  make   all  Taws  which 
shall  be  necessary  and  proper  for  carrying  into 
execution  the  powers  expressly  delegated  to  the 
national  government,  or  any  of  its  departments 
orotticers.      Now,  we  insist  that  this  clause 
shows  that  the  intention  of  the  convention  was, 
to  define  the  powers  of  the  government  with 
the  utmost  precision  and  accuracy.     The  crea- 
tion of  a  sovereign  legislature  implies  an  au- 
thority to  pass  laws  to  execute  its  given  powers. 
This  clause  is  nothing  more  than  a  declaration 
of  the  authority  of  Congress  to  make  laws,  to 
execute  the  powers' expressly  granted  to  it  and 
the  other  departments  of  the  government.     But 
the  laws  which  they  are  authorized  to  make, 
are  to  be  such  as  are  necessary  and  proper  for 
this  purpose.     No  terms  could  be  found  in  the 
language  more  absolutely  excluding  a  general 
and  unlimited  discretion  than  *these.  [*307 
It  is  not  "  necessary  or  proper,"  but  "  necessary 
and  proper."    The  means  used  must  have  both 
these  qualities.    It  must  be.  not  merely  conven- 
ient, tit,  adapted,  proper,  to  the  a^jcomplish- 
ment  of  the  end  in  view ;  it  must  likewise  be 
necessary  for  the  accomplishment  of  that  end. 
Many  means  may  be  proper  which  are  not  nec- 
essary ;  because  the  end  may  be  attained  with- 
out them.     The  word  **  necessary"   is  said  to 
be  a  synonym    of  "needful."    But  both  these 
words  are  defined   "indispensably  requisite;" 
and  most  certainly  this  is  the  sense  in  which 
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the  word  "necessary"  is  used  Id  the  constitu- 
tion. To  ffive  it  a  more  lax  sense,  would  be  to 
aJter  the  whole  character  of  the  government  as 
a  sovereignty  of  limited  powers.  This  is  not  a 
purpose  for  which  violence  should  be  done  to 
the  obvious  and  natural  sense  of  any  terms, 
used  in  an  instrument  drawn  up  with  p^eat  sim- 
plicity, and  with  extraordinary  precision.  The 
only  question,  then,  on  this  branch  of  the  argu- 
ment, will  be,  whether  the  establishment  of  a 
banking  corporation  be  indi8f)ensably  requisite 
to  execute  any  of  the  express  powers  of  the  gov- 
ernment? So  far  as  the  interest  of  the  United 
States  is  concerned  as  partners  of  this  company 
of  bankers,  or  so  far  as  the  corporation  may  be 
regarded  as  an  executive  officer  of  the  govern- 
ment, acquiring  real  and  personal  property  in 
trust  for  the  use  of  the  government,  it  may  be 
asked,  what  right  the  United  States  have  to  ac- 
quire property  of  any  kind,  except  that  pur- 
chasea  by  the  consent  of  the  legislature  of  the 
state  in  which  such  property  may  be,  for  the 
erection  of  forts,  magazines,  &c, ;  and  ships  or 
308*]  munitions  *of  war,  constructed  or  pur- 
chased by  the  United  States,  and  the  public 
treasure?  Their  right  of  acquiring  property  is 
absolutely  limited  to  the  subjects  specified, 
which  were  the  only  means,  of  the  nature  of 
wealth  or  property,  with  which  the  people 
thought  it  necessary  to  invest  them.  The  people 
never  intended  they  should  become  bank- 
ers or  traders  of  any  description.  They  meant 
to  leave  to  the  states  tlie  power  of  regulating 
the  trade  of  banking,  and  every  other  species 
of  internal  industry ;  subject  merely  to  the  pow- 
er of  Congress  to  regulate  forei^  commerce, 
and  the  commerce  between  the  different  states, 
with  which  it  is  hot  pretended  that  this  asserted 
power  is  connected.  The  trade  of  banking 
within  the  particular  states  would  then  either 
be  left  to  rebate  itself,  and  carried  on  as  a 
branch  of  private  trade,  as  it  is  in  many  coun- 
tries, or  banking  companies  would  be  incorpor- 
ated by  the  state  legislatures  to  carry  it  on,  as 
has  been  the  usage  of  this  country.  But  in 
either  case,  Congress  would  have  nothing  to  do 
with  the  subject.  The  power  of  creating  cor- 
porations is  a  distinct  sovereign  power,  applica- 
ble to  a  great  variety  of  objects,  and  not  being 
expressly  granted  to  Congress  for  this,  or  any 
other  object,  cannot  be  assumed  by  implication. 
If  it  might  be  assumed  for  this  purpose,  it 
might  eUS)  be  exercised  to  create  corporations 
for  the  purpose  of  constructing  roads  and  canals ; 
a  power  to  construct  which  has  been  also  lately 
discovered  among  other  secrets  of  the  constitu- 
tion, developed  by  this  dangerous  doctrine  of 
iniplied  powers.  Or  it  might  be  exercised  to 
3o9*]  establish  great  trading  monopolies,  *or 
i/?  lock  up  the  property  of  the  country  in  mort- 
main, by  some  strained  connection  between  the 
exercise  of  such  powers  and  those  expressly 
given  to  the  government. 

8.  Supposing  the  establishment  of  such  a 
banking  corporation,  to  be  implied  as  one  of  the 
means  Accessary  and  proper  to  execute  the  pow- 
ers expressly  granted  to  the  national  govern- 
ment. It  is  contended  by  the  counsel  opposed  to 
us,  that  its  property  is  exempted  from  taxation 
by  the  state  governments,  because  they  cannot 
interfere  with  the  exercise  of  any  of  the  pow- 
ers, express  or  implied,  with  which  Congress  is 
invested.   But  the  radical  vice  of  this  argument 
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is,  that  the  taxing  power  of  the  states,  as  it 
would  exist,  independent  of  the  constitution,  is 
in  no  respect  limited  or  controlled  by  that  su- 
preme law,  except  in  the  single  case  of  imposts 
and  tonnage  duties,  which  the  .states  cannot  lay, 
unless  for  the  purpose  of  executing  their  inspec- 
tion laws.  But  their  power  of  taxation  is  abso- 
lutely unlimited  in  every  other  respect.  Their 
power  to  tax  the  property  of  this  corporation 
cannot  be  denied,  without  at  the  same  time  de- 
nying their  right  to  tax  any  property  of  the 
United  States.  The  property  of  the  Imnk  can- 
not be  more  highly  privileged  than  that  of  the 
government.  But  they  are  not  forbidden  from 
taxing  the  property  of  the  government,  and 
therefore  cannot  be  constructively  prohibited 
from  taxing  that  of  the  bank.  Being  prohibit- 
ed from  taxing  exports  and  imports,  and  ton- 
nage ,  and  left  free  from  any  other  prohibitioit. 
in  this  respect  they  may  tax  everything  else 
but  exports,  imports,  and  tonnage.  The  au- 
thority of  **'the  Federalist "  is  express,  [*370 
that  the  taxing  power  of  Congress  does  not  ex- 
clude that  of  Uie  states  over  any  other  objects 
except  these.  If,  then,  the  exercise  of  the  tax- 
ing power  of  Congress  does  not  exclude  that  of 
the  states,  why  should  the  exercise  of  any  other 
power  by  Congress  exclude  the  power  of  tax- 
ation by  the  states?  If  an  express  power  will 
not  exclude  it,  shall  an  implied  power  have  that 
effect?  If  a  power  of  the  same  kind  will  not 
exclude  it,  shall  a  power  of  a  different  kind  ? 
The  unlimited  power  of  taxation  results  from 
state  sovereignty.  It  is  expressly  taken  away- 
only  in  the  particular  instances  mentioned. 
Shall  others  be  added  by  implication?  Will  it 
be  pretended  that  there  are  two  species  of  sov- 
ereignty in  our  government?  Sovereign  power 
is  absolute  as  to  the  objects  to  which  it  may  be 
applied.  But  the  sovereign  power  of  taxation 
in  the  states  may  be  appUed  to  all  other  objects, 
except  imposts  and  tonnage.  Its  exercise  can- 
not, therefore,  be  limited  and  controlled  by  the 
exercise  of  another  sovereign  power  in  Con- 
gress. The  right  of  both  soverei^ties  are  co- 
equal and  co-extensive.  The  trade  of  banking 
may  be  taxed  by  the  state  of  Maryland ;  the 
United  States  may  incorporate  a  company  to 
carry  on  the  trade  of  banking,  which  may  es- 
tablish a  branch  in  Maryland.  The  exercise  of 
the  one  sovereign  power  cannot  be  controll^ 
by  the  exercise  of  the  other.  It  can  no  more  be 
controlled  in  this  case  than  if  it  were  the  power 
of  taxation  in  Congress,  which  was  interfered 
with  by  the  power  of  taxation  in  the  state,  both 
being  exerted  concurrently  on  the  same  object. 
In  both  *cases,  mutual  confidence,  dis-  1*37 1 
cretion  and  forbearance,  can  alone  qualify  the 
exercise  of  the  conflicting  powers,  and  prevent 
the  destruction  of  either.  This  is  an  anomaly, 
and  perhaps  an  imperfection  in  our  system  of 
government.  But  neither  Congress  nor  this 
court  can  correct  it.  That  system  was  estab- 
lished  by  reciprocal  concessions  and  compromis- 
es between  the  state  and  fedAtil  govenments. 
Its  harmony  can  only  be  maintain^  in  the  same 
spirit.  Even  admittmg  that  the  property  of  the 
United  States  (such  as  they  have  a  right  to 
hold),  their  forts  and  dock-yards,  their  ships  and 
military  stores,  their  archives  and  treasures, 
public  institutions  of  war,  orrevenue  or  justice, 
are  exempt  by  necessary  implication  from  state 
taxation ;  does  it  therefore  follow  that  this  cor- 
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poration,  which  is  a  partnership  of  bankers,  is 
also  exempt?  They  are  not  collectors  of  the 
revenue,  any  more  than  any  state  bank  or  for- 
eign bankers,  whose  agency  the  government 
may  find  it  convenient  to  employ  as  depositaries 
of  its  funds.  They  may  to  be  employed  to  remit 
those  funds  from  one  place  to  another,  or  to  pro- 
cure loans,  or  to  buy  and  sell  stock;  but  it  is  in 
a  commercial,  and  not  an  administrative  charac- 
ter, that  thejr  are  thus  employed.  The  corporate 
character  with  which  these  persons  are  clothed, 
does  not  exempt  them  from  state  taxation.  It 
is  the  nature  of  their  employment  as  agents  or 
officers  of  the  government,  if  anything,  which 
must  create  the  exemption.  But  the  same  em- 
ployment of  the  state  bank  or  private  bankers 
would  equally  entitle  them  to  the  same  exemp- 
tion. Nor  can  the  exemption  of  the  stock  of 
372*]  this  ^corporation  from  state  taxation 
be  claimed  on  the  ground  of  the  proprietary  in- 
terest which  the  united  States  have  in  it  as 
stockholders.  Their  interest  is  undistinguish- 
ably  blended  with  the  ^neral  capital  stock ;  if 
they  will  mix  their  funas  with  those  of  bankers, 
or  engage  as  partners  in  any  other  branch  of 
commerce,  their  sovereign  character  and  digni- 
ty are  lost  in  the  mercantile  character  which 
they  have  assumed;  and  their  property  thus  em- 
ployed becomes  subject  to  local  taxation,  like 
other  capital  employed  in  trade. 

Mr.  Martin,  Attorney-General  of  Maryland, 
1.  Read  several  extracts  from  the  Federalist, and 
the  debates  of  the  Virginia  and  New  York  con- 
ventions, to  show  that  the  cotemporary  exposi- 
tion of  the  constitution  by  its  authors,  and  by 
those  who  supported  its  adoption,  was  wholly 
repugnant  to  that  now  contended  for  by  tho 
counsel  for  the  plaintiff  in  error.  That  it  was 
then  maintained  by  the  enemies  of  the  consti- 
tution, that  it  contained  a  vast  variety  of  pow- 
ers, lurking  under  the  generality  of  its  phrase- 
ology, which  would  prove  highly  dangerous  to 
the  liberties  of  the  p<H)ple,  and  the  rights  of  the 
states,  unless  controlled  by  some  declaratory 
amendment,  which  should  negative  their  exist- 
ence. This  apprehension  was  treated  as  a  dream 
of  distempered  jealousy.  The  danger  was  de- 
nied to  exist;  but  to  provide  an  assurance 
against  the  possibility  of  its  occurrence,  the  10th 
amendment  was  added  to  the  constitution.  This, 
however,  could  be  considered  as  nothing  more 
than  declaratory  of  the  sense  of  the  people,  as 
373*]  to  the  extent  of  the  powers  *couf erred 
on  the  new  government.  We  are  now  called 
upon  to  apply  that  theory  of  interpretation 
which  was  then  rejected  by  the  friends  of  the 
new  constitution,  and  we  are  asked  to  engraft 
upon  it  powers  of  vast  extent,  which  were  dis- 
claimed by  them,  and  which,  if  they  had  been 
fairly  avowed  at  the  time,  would  have  prevent- 
ed its  adoption.  Before  we  do  this,  they  must, 
at  least,  be  proved  to  exist,  upon  a  candid  ex- 
amination of  this  instrument,  as  if  it  were  now 
for  the  first  time  submitted  to  interpretation. 
Although  we  cannot,  perhaps,  be  allowed  to 
say  that  the  states  have  been  "deceived  in  their 
grant,"  yet  we  may  justly  claim  something  like 
a  rigorous  demonstration  of  this  power,  which 
nowhere  appears  upon  the  face  of  the  constitu- 
tion, but  which  is  supposed  to  be  tacitiv  incul- 
cated in  its  general  object  and  spirit.  That  the 
scheme  of  the  framers  of  the  constitution  intend- 
ed to  leave  nothing  to  implication,  will  be  ev- 
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ident  from  the  consideration  that  many  of  the 
powers  expressly  given  are  only  means  to  ac- 
complish other  powers  expressly  gi\^n.  For 
example:  The  power  to  declare  war  involves, 
by  necessary  implication,  if  anything  was  to  be 
implied,  the  powers  of  raising  and  supporting 
armies,  and  providing  and  maintaining  a  navy, 
to  prosecute  the  war  then  declared.  So.  also, 
as  money  is  the  sinew  of  war,  the  powers  of 
laying  and  collecting  taxes,  and  of  borrowing 
money,  are  involved  in  that  of  declaring  war. 
Yet  all  these  powers  are  specifically  enumerat- 
ed. If,  then,  the  convention  has  specified  some 
powers,  which,  being  only  means  to  accomplish 
the  ends  of  government,  might  have  been  taken 
*by  implication;  by  what  just  rule  of  [*374 
coastruction  are  other  sovereign  powers,  equal- 
ly vast  and  important,  to  be  assumed  by  impli- 
cation? We  insist,  that  the  only  safe  rule  is  the 
plain  letter  of  the  constitution ;  the  rule  which 
the  constitutional  legislators  themselves  have 
prescribed,  in  the  10th  amendment,  which  is 
merely  declaratory ;  that  the  powers  not  delega- 
ted to  the  United  States,  nor  prohibited  to  the 
states,  are  reserved  to  the  states  respectively,  or 
to  the  people.  The  power  of  establishing  corpo- 
rations is  not  delegated  to  the  United  States, 
nor  prohibited  to  the  individual  states.  It  is, 
therefore,  reserved  to  the  states,  or  to  the  peo- 
ple. It  is  not  expressly  delegated,  either  as  an 
end  or  a  means  of  national  government.  It 
is  not  to  be  taken  by  implication,  as  a  means  of 
executing  any  or  all  of  the  powers  expreasly 
granted;  because  other  means,  not  more  impor- 
tant or  more  sovereign  in  their  character,  are  ex- 
pressly enumerated.  We  still  insist,  that  the 
authority  of  establishing  corporations  is  one  of 
the  great  sovereign  powers  of  government.  It 
may  well  exist  in  the  state  governments,  with- 
out being  expressly  conferred  in  the  state  con- 
stitutions; because  those  governments  have  all 
the  usual  powers  which  belong  to  every  politi- 
cal society,  unless  expressly  forbidden,  by  the 
letter  of  the  state  constitutions,  from  exercising 
them.  The  power  of  establishing  corporations 
has  been  constantly  exercised  by  the  State  gov- 
ernments, and  no  portion  of  it  has  been  cecknl 
by  them  to  the  government  of  the  United 
States. 

2.  But,  admitting  that  Congress  has  a  right 
to  incorporate  a  banking  company,  as  one  of 
the  means  *necessary  and  proper  to  ex-  [*376 
ecute  the  specific  powers  of  the  national  gov- 
ernment, we  iasist  that  the  respective  states 
have  the  fi^ht  to  tax  the  propertv  of  that  cor- 
poration, within  their  territory;  that  the  United 
States  cannot,  by  such  an  act  of  incorporation, 
withdraw  any  part  of  the  property  within  the 
state  from  the  grasp  of  taxation.  It  is  not  nec- 
essary for  us  to  contend  that  any  part  of  the 
public  property  of  the  United  States,  its  muni- 
tions of  w^ar,  its  ships,  and  ti-easure,  are  sub- 
iect  to  state  taxation.  But  if  the  United  States 
hold  shares  in  the  stock  of  a  private  banking 
company,  or  any  other  trading  company,  their 
property  is  not  exempt  from  taxation,  in  com- 
mon with  the  other  capital  stock  of  the  com- 
pany; still  less  can  it  communicate  to  the 
shares  belonging  to  private  stockholders  an 
immunity  from  local  taxation.  The  right  of 
taxation  by  the  state  is  co-extensive  with  all 
private  property  within  the  state.  The  interest 
of  the  United  States  in  this  bank  is  private 
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property,  though  belonging  to  public  persons. 
It  is  held  by  the  government,  as  an  undivided 
interest  with  private  stockholders.  It  is  em- 
ployed in  the  same  trade,  subject  to  tlie  same 
fluctuations  of  value,  and  liable  to  the  same 
contingencies  of  profit  and  loss.  The  shares 
belongmg  to  the  United  States,  or  of  any  other 
stociiholaers,  are  not  subjected  to  direct  taxa- 
tion by  the  law  of  Maryland.  The  tax  imposed, 
is  a  stamp  tax  upon  the  notes  issued  by  a  banking 
house  within  the  state  of  Marylanil.  Because 
the  United  States  happen  to  be  partially  inter- 
ested, eitlier  as  dormant  or  active  partners,  in 
that  house,  is  no  reason  why  the  state  should 
refrain  from  laying  a  tax  which  they  have, 
376*J  otherwise.  *a  constitutional  right  to  im- 
pose, any  more  than  if  they  were  to  become  in- 
terested in  any  other  house  of  trade,  which 
should  issue  its  notes,  or  bills  of  exchange,  lia- 
ble to  a  stamp  duty,  by  a  law  of  the  state.  But 
it  is  said  that  a  right  to  tax,  in  this  case,  im- 
plies a  right  to  destroy ;  that  it  is  impossible  to 
draw  the  line  of  discrimination  between  a  tax 
fairly  laid  for  the  purposes  of  revenue  and  one 
imposed  for  the  purpose  of  prohibition.  We 
answer,  that  the  same  objection  would  equally 
apply  to  the  right  of  Congress  to  tax  the  state 
banks;  since  the  same  difficulty  of  discriminat- 
ing occurs  in  the  exercise  of  that  right.  The 
whol&of  this  subject  of  taxation  is  full  of  diffi- 
culties, which  the  convention  found  it  impossi- 
ble to  solve  in  a  manner  entirely  satisfactory. 
The  first  attempt  was  to  divide  the  subjects  of 
taxation  between  the  state  and  the  national 
government.  This  being  found  impracticable, 
or  inconvenient,  the  state  governments  surren- 
dered altogether  their  right  to  tax  imports 
and  exports,  and  tonnage;  giving  the  authority 
to  tax  all  other  subjects  to  Cong^ress,  but  reserv- 
ing to  the  states  a  concurrent  nght  to  tax  the 
same  subjects  to  an  unlimited  extent.  This 
was  one  of  the  anomalies  of  the  government, 
the  evils  of  which  must  be  endured,  or  mitigated 
by  discretion  and  mutual  forbearance.  The  de- 
bates in  the  state  conventions  show  that  the 
power  of  state  taxation  was  understood  to  be 
absolutely  unlimited,  except  as  to  imposts  and 
tonnage  duties.  The  states  would  not  have 
adopted  the  constitution  upon  any  other  under- 
standing. As  to  the  judicial  proceedings,  and 
tlie  customhouse  papers  of  the  United  States, 
377*]  they  are  *not  property,  by  their  very 
nature;  they  are  not  the  subjects  of  taxation; 
they  are  the  proper  instruments  of  national  sov- 
ereignty, essential  to  the  exercise  of  its  powers, 
and  in  legal  contemplation  altogether  extra- 
territorial as  to  state  authority. 

Mr,  Pinkney,  for  tiie  plaintiff  in  error,  in 
reply,  stated:  1.  That  the  cause  must  first  he 
cleared  of  a  question  which  ought  not  to  have 
been  forced  into  the  argument — whether  the 
act  of  Congress  estiiblishing  the  bank  was  con- 
sistent with  the  constitution?  This  question 
depended  both  on  authority  and  on  principle. 
No  topics  to  illustrate  it  could  be  drawn  from 
the  confederation,  since  the  present  constitution 
was  as  different  from  that  as  light  from  dark- 
ness. The  former  was  a  mere  federative  league; 
an  alliance  offensive  and  defensive  between  the 
states,  such  as  there  had  been  many  examples 
of  in  the  history  of  the  world.  It  had  no  power 
of  coercion  but  by  arms.  Its  radical  vice,  and 
that  which  the  new  constitution  was  intended 
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to  reform,  was  legislation  upon  sovereign  states 
in  their  corporate  capacity.  But  the  constitu- 
tion acts  directly  on  the  people,  by  means  of 
powers  communicated  directly  from  the  people. 
No  state,  in  its  corporate  capacity,  ratified  it; 
but  it  was  proposed  for  adoption  to  popular 
conventions.  It  springs  from  the  people,  pre- 
cisely as  the  state  constitutions  spring  from  the 
people,  and  acts  on  them  in  a  similar  manner. 
It  was  adopted  by  them  in  the  geographical 
sections  into  which  the  country  is  diviaed.  The 
federal  powers  are  just  as  sovereign  as  those  of 
the  states.  The  state  sovereignties  are  not  the 
authors  *of  the  constitution  of  the  United  [*3  7  S 
States.  They  are  preceding  in  point  of  time, 
to  the  national  sovereignty,  but  they  are  post- 
poned to  it  in  point  of  supremacy,  by  the  will 
of  the  people.  The  means  of  giving  efficacy  to 
the  sovereign  authorities  vested  by  the  people 
in  the  national  government,  arc  those  adapted 
to  the  end;  fitted  to  promote,  and  having  a 
natural  relation  and  connection  with  the  ob- 
jects of  that  government.  The  constitution,  by 
which  these  authorities,  and  the  means  of  exe- 
cuting them,  are  given,  and  the  laws  made  in 
pursuance  of  it,  are  declared  to  be  the  supreme 
law  of  the  land;  and  they  would  have  been 
such,  without  the  insertion  of  this  declaratory 
clause.  They  must  be  supreme,  or  they  would 
be  nothing.  The  constitutionality  of  the  estab- 
lishment of  the  bank,  as  one  of  the  means  ncc- 
es.sary  to  carry  into  effect  the  authorities  vested 
in  the  national  government,  is  no  longer  an 
open  question.  It  has  been  long  since  settled 
by  decisions  of  the  most  revered  authority,  Xe^is- 
lative,  executive,  and  judicial.  A  legislative 
construction,  in  a  doubtful  case,  persevered  in 
for  a  course  of  years,  ought  to  be  binding  upon 
the  court.  This,  however,  is  not  a  question  of 
construction  merely,  but  of  political  necessity, 
on  which  Congress  must  decide.  It  is  conceded, 
that  a  manifest  usurpation  cannot  be  maintained 
in  this  mode;  but,  we  contend  that  this  is  such 
a  doubtful  case  that  Congress  may  expound 
the  nature  and  extent  of  the  authority  under 
which  it  acts,  and  that  this  practical  Interpreta- 
tion has  become  incorporated  into  the  constitu- 
tion. There  are  two  distinguishing  points  which 
entitle  it  to  great  respect.  The  first  is,  that  it 
was  a  *cotemporaneous  construction;  [*370 
the  second  is,  that  it  was  made  by  the  autliors 
of  the  constitution  themselves.  The  members 
of  the  convention  who  framed  the  constitution, 
passed  into  the  first  Congress,  by  which  the 
new  government  was  organized.  They  must 
have  understood  their  own  work.  They  deter- 
mined that  the  constitution  gave  to  Congress  Uie 
power  of  incorporating  a  banking  company.  It 
was  not  required  that  this  power  should  be 
expressed  in  the  text  of  the  constitution;  it 
might  safely  be  left  to  implication.  An  exprem 
autliority  to  erect  corporations  generally,  would 
have  been  perilous;  since  it  might  have  been 
constructively  extended  to  the  creation  of  cor- 
porations entirely  unnecessary  to  carry  into  ef- 
fect the  other  powers  granted, ;  we  do  not  claim 
an  authority  in  this  respect,  beyond  the  sphere 
of  the  specific  powers.  The  ^nt  of  an  au- 
thority to  erect  certain  corporations,  might  have 
been  equally  dangerous,  by  omitting  to  provide 
for  others,  which  time  and  experience  might 
show  to  be  equally,  and  even  more  necessary. 
It  is  a  historical  fact  of  great  importance  in  tiua 
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discussion,  that  amendments  to  the  constitution 
were  actually  proposed,  in  order  to  guard  against 
the  establishment  of  commercial  monopolies. 
But  if  the  general  power  of  incorporating  did 
not  exist,  why  seek  to  qualify  it,  or  to  guard 
against  its  abuse?  The  legislative  precedent 
established  in  1791,  has  been  followed  up  by  a 
series  of  acts  of  Congress,  all  confirming  the 
authority.  Political  considerations  alone  might 
have  produced  the  refusal  to  renew  the  charter 
in  1811 ;  at  any  rate,  we  Itnow  that  they  mingled 
themselves  in  the  debate,  and  the  determination. 
380*]  *In  1815.  a  bill  was  passed  by  the  two 
houses  of  Congress,  incorporating  a  national 
bank ;  to  which  the  President  refused  his  assent, 
upon  political  considerations  only,  waiving  the 
question  of  constitutionality  as  being  settled  by 
cotemporaneous  -exposition,  and  repeated  subse- 
quent recognitions.  In  1816,  all  branches  of 
the  legislature  concurred  in  establishing  the 
corporation,  whose  chartered  rights  are  now  in 
judgment  before  the  court.  None  of  these 
measures  ever  passed  sub  ttilentio;  the  proposed 
incorporation  was  always  discussed,  and  op- 
posed, and  supported,  on  constitutional  grounds, 
as  well  as  on  considerations  of  political  expe- 
diency. Congress  is,  prima  facie,  a  competent 
judge  of  its  own  constitutional  powers.  It  is 
not,  as  in  questions  of  privilege,  the  exclusive 
judge;  but  it  must  first  decide,  and  that  in  a 
proper  judicial  character,  whether  a  law  is  con- 
stitutional, before  it  is  passed.  It  had  an  op- 
portunity of  exercising  its  judgment  in  this 
respect,  upon  the  present  subject,  not  only  in 
the  principal  acts  incorporating  the  former,  and 
the  present  bank,  but  m  the  various  incidental 
statutes  subsequently  enacted  on  the  same  sub- 
ject; in  all  of  which,  the  question  of  constitu- 
tionality was  equally  open  to  debate,  but  in 
none  of  which  was  it  agitated. 

There  are.  then,  in  the  present  case,  the  re- 
peated determinations  of  the  three  branches  of 
the  national  legislature,  confirmed  by  the  con- 
slant  acquiescence  of  the  state  sovereignties, 
and  of  the  people,  for  a  considerable  length  of 
time.  Their  strength  is  fortified  by  judicial 
authority.  The  decisions  in  the  courts,  afiirm- 
381*]  mg  the  constitutionality  of  these  *laws, 
passed,  indeed,  sub  siUntio;  but  it  was  the  duty 
of  the  judges,  especially  in  criminal  cases,  to 
have  raised  the  question ;  and  we  are  to  con- 
clude, from  this  circumstance,  that  no  doubt 
was  entertained  respecting  it.  And  if  the 
question  be  examined  on  principle,  it  will  be 
found  not  to  admit  of  doubt.  Has  Congress, 
abstractedly,  the  authority  to  erect  corpora- 
tions? This  authority  is  not  more  a  sovereign 
power  than  many  other  powers  which  are  ac- 
knowledged to  exist,  and  which  are  but  means 
to  an  cncL  All  the  objects  of  the  government 
are  national  objects,  and  the  means  are,  and 
must  be.  fitted  to  accomplish  them.  These  ob- 
jects are  enumerated  in  the  constitution,  and 
have  no  limits  but  the  constitution  itself.  A 
more  perfect  union  is  to  be  formed ;  justice  to 
be  established;  domestic  tranquillity  insured; 
the  common  defense  provided  for;  the  general 
welfare  promoted ;  the  blessings  of  liberty  se- 
cured to  the  present  generation,  and  to  pos- 
terity. For  the  attainment  of  these  vast  ob- 
jects, the  government  is  armed  with  powers 
and  faculties  corresponding  in  magnitude. 
Congress  has  power  to  lay  and  collect  taxes 
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and  duties,  imposts  and  excises;  to  pay  the 
debts,  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States;  to  borrow 
money  on  the  credit  of  the  nation;  to  regulate 
commerce;  to  establish  uniform  naturalization 
and  bankrupt  laws;  to  coin  money,  and  regu- 
late the  circulating  medium,  and  the  standard 
of  weights  and  measures;  to  establish  post-offi- 
ces and  post-roads;  to  promote  the  progress  of 
science  and  the  useful  arts,  by  grant mg  patents 
and  copyrights;  to  constitute  tribunals  in- 
ferior to  the  Supreme  Court,  and  to  define 
*and  punish  offenses  against  the  law  of  [*d82 
nations;  to  declare  and  carry  on  war;  to  raise 
and  support  armies,  and  to  provide  and  main- 
tain a  navy;  to  discipline  and  govern  the  land 
and  naval  forces;  to  call  forth  the  militia  to 
execute  the  laws,  suppress  insurrections,  and 
repel  invasions;  to  provide  for  organizing, 
arming,  and  disciplinmg  the  militia;  to  exer- 
cise exclusive  legislation  in  all  cases,  over  the 
district  where  the*  seat  of  government  is  estab- 
lished, and  over  such  other  portions  of  territory 
as  may  be  ceded  to  the  Union  for  the  erection 
of  forts,  magazines,  &c. ;  to  dispose  of,  and 
make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  belonging  to 
the  United  States;  and  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into 
execution  these  powers  and  all  other  powers 
vested  in  the  national  government  or  any  of  its 
departments  or  officers.  The  laws  thus  made 
are  declared  to  be  the  supreme  law  of  the  land ; 
and  the  iudg^  in  every  state  are  bound  there- 
by, anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding.  Yet  it 
is  doubted  whether  a  government  invested 
with  such  immense  powers  has  authoritv  to 
erect  a  corporation  within  the  sphere  of  its 
general  objects,  and  in  order  to  accomplish 
some  of  those  objects.  The  state  powers  are 
much  less  in  point  of  magnitude,  though 
greater  in  numl)er;  yet  it  is  supposed  the  states 
possess  the  authority  of  establishing  corpora- 
tions, whilst  it  is  denied  to  the  general  govern- 
ment. It  is  conceded  to  the  state  legislatures, 
though  not  specifically  granted,  because  it  is 
said  to  be  an  incident  of  state  sovereignty;  but 
it  *is  refused  to  Congress,  because  it  is  [^383 
not  specifically  grafted,  though  it  may  be 
necessary  and  proper  to  execute  the  powers 
which  are  specifically  granted.  But  the  au- 
thority of  legislation  in  ue  state  government  is 
not  unlimited.  There  are  several  limitations  to 
their  legislative  authority.  First,  from  the 
nature  oi  all  government,  especially  of  repub- 
lican government,  in  which  the  residuary  pow- 
ers of  sovereignty,  not  granted  specifically,  by 
inevitable  implication,  are  reserved  to  the  peo- 
ple. Secondly,  from  the  express  limitations 
contained  in  the  state  constitutions.  And, 
Thirdly,  from  the  express  prohibitions  to  the 
states  contained  in  the  United  States  consti- 
tution. The  power  of  erecting  corporations  is 
nowhere  expressly  granted  to  the  legislatures 
of  the  states  in  their  constitutions;  it  is  taken 
by  necessary  implication ;  but  it  cannot  be  ex- 
ercised to  accomplish  any  of  the  ends  which 
are  beyond  the  sphere  of  their  constitutional 
authority.  The  p>ower  of  erecting  corporations 
is  not  an  end  of  any  government;  it  is  a 
necessary  means  of  accomplishing  the  ends  of 
all  governments.    It  is  an  authority  inherent 
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in,  and  incident  to,  all  sovereignty.  The  lii»- 
tory  of  corporations  will  illustrate  this  position. 
They  were  transplanted  from  the  Roman  law 
into  the  common  law  of  England,  and  all  the 
municipal  codes  of  modem  Europe.  From 
England  they  were  derived  to  this .  country. 
But.  in  the  civil  law,  a  corporation  could  be 
created  by  a  mere  voluntary  association  of  in- 
dividuals.^ And,  in  England,  the  authority  of 
384*]  parliament  *is  not  necessary  to  create  a 
corporate  body.  The  king  may  do  it,  and  may 
communicate  his  power  to  a  subject;*  so  little 
is  this  regarded  as  a  transcendent  power  of 
sovereignty  in  the  British  constitution.  So. 
also,  in  our  constitution  it  ought  to  be  regarded 
as  but  a  subordinate  power,  to  carry  into  effect 
the  great  objects  of  government.  The  state 
governments  cannot  establish  corporations  to 
carry  into  effect  the  national  powers  given  to 
Congress,  nor  can  Congress  create  corporations 
to  execute  the  peculiar  duties  of  the  state  gov- 
ernments. But  so  much  of  the  power  or  fac- 
ultv  of  incorporation  as  concerns  national 
objects  has  passed  away  from  the  state  legisla- 
tures, and  is  vested  in  the  national  government. 
An  act  of  incorporation  is  but  a  law,  and  laws 
are  but  means  to  promote  the  legitimate  end 
of  all  government — the  felicity  of  the  people. 
All  powers  are  given  to  the  national  govern- 
ment, as  the  people  will.  The  reservation  in 
the  10th  amendment  to  the  constitution,  of 
"powers  not  delegated  to  the  United  States," 
is  not  confined  to  powers  not  expressly  dele- 
gated. Such  an  amendment  was  indeed  pro' 
posed;  but  it  was  perceived  that  it  would 
strip  the  government  of  some  of  its  most  essen- 
tial powers,  and  it  was  rejected.  Unless  a 
specific  means  be  expressly  prohibited  to  the 
general  government,  it  has  it  within  the  sphere 
of  its  specified  powers.  Many  particular 
means  are,  of  course,  involved  in  the  general 
means  necessary  to  carry  into  effect  the  powers 
expre^Iy  granted,  and,  in  that  case,  the  gen- 
385*]  eral  means  become  *the  end,  and  the 
smaller  objects  the  means.  It  was  impossible 
for  the  framers  of  the  constitution  to  specify 
prospectively  all  these  means,  both  because  it 
would  have  involved  an  immense  variety  of  de- 
tails, and  because  it  would  have  been  impossi- 
ble for  them  to  foresee  the  infinite  variety  of 
circumstances  in  such  an  unexampled  state  of 
political  society  as  ours,  forever  changing  and 
forever  improving.  How  unwise  would  it 
have  been  to  legislate  immutably  for  exigencies 
which  had  not  then  occurred,  and  which  must 
have  been  foreseen  but  dimly  and  imperfectly. 
The  security  against  abuse  is  to  be  found  in 
the  constitution  and  nature  of  the  government, 
in  its  popular  character  and  structure.  The 
statute  book  of  the  United  States  is  filled  with 
powers  derived  from  implication.  The  power 
to  lay  and  collect  taxes  will  not  execute  itself. 
Congres.s  must  designate  in  detail  all  the  means 
of  collection.  So.  also,  the  power  of  establish- 
ing post-ofllces  and  post-roaus  involves  that  of 
gunishing  the  offense  of  robbing  the  mail. 
lUt  there  is  no  more  necessary  connection  be- 
tween the  punishment  of  mail  robbers  and  the 
power  to  establish  post-roads  than  there  is  be- 
tween the  institution  of  a  bank  and  the  col- 
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lection  of  the  revenue  and  pajrment  of  the 
public  debts  and  expenses.  So,  light -houses^ 
beacons,  buoys  and  public  piers,  have  all  been 
established  under  the  general  power  to  regulate 
commerce.  But  they  are  not  indispensably 
necessary  to  commerce.  It  might  linger  on 
without  these  aids,  though  exposed  to  more 
perils  and  losses.  So,  Congress  has  authority 
to  coin  money,  and  to  guara  the  purity  of  the 
circulating  medium,  by  providing  for  the  pun- 
ishment *of  counterfeiting  the  current  [*38B 
coin;  but  laws  are  also  made  for  punishing  the 
offense  of  uttering  and  passing  the  coin  thus 
coimterfeited.  It  is  the  duty  of  the  court  to 
construe  the  constitutional  powers  of  the  na- 
tional government  liberally,  and  to  mould  them 
so  as  to  effectuate  its  great  objects.  Whence  is 
derived  the  power  to  punish  smuggling?  It 
does  not  collect  the  impost,  but  it  is  a  meana 
more  effectually  to  prevent  the  collection  from 
being  diminished  in  amount,  by  frauds  upon 
the  revenue  laws.  Powers,  aa  means,  may 
then  be  implied  in  many  cases.  And  if  so, 
why  not  in  this  case  as  well  as  any  other?  The 
power  of  making  all  needful  rules  and  regula- 
tions respecting  the  territory  of  the  United 
States,  is  one  of  the  specified  powers  of  Con- 

fress.  Under  this  power,  it  has  never  been 
oubted  that  Congx^  had  authority  to  estab- 
lish corporations  in  the  territorial  governments. 
But  this  power  is  derived  entirely  from  impli- 
cation. It  is  assumed  as  an  incident  to  the 
principal  power.  If  it  may  be  assumed  in  that 
case,  upon  the  ground  that  it  is  a  necessary 
means  of  carrying  into  effect  the  power  ex- 
pressly granted,  why  may  it  not  be  assumed  in 
the  present  case,  upon  a  similar  ground?  It  is 
readily  admitted  that  there  must  be  a  relation 
in  the  nature  and  fitness  of  things,  between  the 
means  used  and  the  end  to  be  accomplished. 
But  the  question  is,  whether  the  necessity 
which  will  justify  a  resort  to  a  certain  means 
must  be  an  absolute,  indispensable,  inevitable 
necessity?  The  power  of  passing  all  laws 
necessary  and  proper  to  carry  into  effect  the 
other  powers  specifically  granted,  is  a  political 
power;  it  *is  a  matter  of  legislative  r*38T 
discretion,  and  those  who  exercise  it  have  a 
wide  raujB^e  of  choice  in  selecting  means.  In 
its  exercise,  the  mind  must  compare  means 
with  each  other.  But  absolute  necessity  ex- 
cludes all  choice:  and,  therefore,  it  cannot  be 
this  species  of  necessity  which  is  required. 
Congress  alone  has  the  fit  means  of  inqmry 
and  decision.  The  more  or  less  of  necessity 
never  can  enter  as  an  ingredient  into  judicial 
decision.  Even  absolute  necessity  cannot  be 
judged  of  here;  still  less  can  practical  necessity 
be  determined  in  a  judicial  forum.  The  ju- 
diciary may,  indeed,  and  must,  see  that  what 
has  been  done  is  not  a  mere  evasive  pretext, 
under  which  the  national  legislature  travels  out 
of  the  prescribed  bounds  of  its  authority,  and 
encroaches  upon  state  sovereignty,  or  the  rights 
of  the  people.  For  this  purpose,  it  must  in- 
quire whether  the  means  assumed  have  a  con- 
nection, in  the  nature  and  fitness -of  things, 
with  the  end  to  be  accomplished.  The  vast 
variety  of  possible  means  excludes  the  prac- 
ticability of  judicial  determination  as  to  the 
fitneps  of  a  particular  means.  It  is  sufllctent 
that  it  does  not  appear  to  be  violently  and  un- 
naturally forced  into  the  service,  or  frauda- 
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lently  assumed,  in  order  to  usurp  a  new  sub- 
stantive power  of  sovereignty.  A  phiiological 
analysis  of  the  terms  " necessary  and  proper" 
will  illustrate  tlie  ar^ment.  Compare  these 
te^^^3  as  they  are  uaeoT  in  that  part  of  the  con- 
stitution now  in  question,  with  the  qualified 
manner  in  which  they  are  used  in  the  10th  sec- 
tion of  the  same  article.  In  the  latter,  it  is 
provided  that  "  no  state  shall,  without  the  con- 
sent of  Congress,  lay  any  imposts  or  duties  on 
388*]  imports  *or  exports,  except  what  may 
be  absolutely  necessary  for  executing  its  in- 
spection laws."  In  the  clause  in  question, 
Congress  is  invested  with  the  power  "  to  make 
all  laws  which  shall  be  necenaary  and  proper 
for  carrying  into  execution  the  foregoing  pow- 
ers," &c.  There  is  here,  then,  no  qualihcation 
of  the  necessity.  It  need  not  be  absolute.  It 
may  be  taken  m  its  ordinary  grammatical  sense. 
The  word  neeeaatiry,  standing  by  itself,  has  no 
inflexible  meaning;  it  is  used  in  a  sense  more 
or  less  strict,  according  to  the  subject.  This, 
like  many  other  words,  has  a  primitive  sense, 
and  another  figurative  and  more  relaxed;  it 
may  be  qualified  by  the  addition  of  adverbs  of 
diminution  or  enlargement,  such  as  very,  in- 
di.s;x3nsably,  more,  less,  or  absolutely  necessary ; 
which  last  is  the  sense  in  which  it  is  used  m 
tlie  10th  section  of  this  article  of  the  constitu- 
tion. But  that  it  is  not  always  used  in  this 
strict  and  rigorous  sense,  may  be  proved  by 
tracing  its  definition  and  etymology  in  every 
human  language. 

If,  then,  all  the  powers  of  the  national  gov- 
ernment are  sovereign  and  supreme;  if  the 
power  of  incorporation  is  incidental,  and  in- 
volved in  the  others;  if  the  degree  of  political 
necessity  which  will  justify  a  resort  to  a  par- 
ticular means,  to  carry  into  execution  the  other 
powers  of  the  government,  can  never  be  a  cri- 
terion of  judicial  determination,  but  must  be 
left  to  legislative  discretion;  it  only  remains  to 
inquire,  whether  a  bank  has  a  natural  and  ob- 
vious connection  with  other  express  or  implied 
powers,  so  as  to  become  a  necessary  and  proper 
means  of  carrying  them  into  execution.  A 
389*]  l>ank  *might  be  established  as  a  branch 
of  the  public  administration  without  incorpora- 
tion. The  government  mi.^ht  issue  paper  upon 
the  credit  of  the  public  faith,  pledged  for  its 
redemption,  or  upon  the  credit  of  its  property 
and  funds.  Let  the  ofllce  where  this  paper  is 
issued  be  made  a  place  of  deposit  for  the  money 
of  individual.%.  and  authorize  its  officers  to  dis- 
count, and  a  bank  is  created.  It  only  wants 
the  forms  of  incorporation.  But,  surely,  it 
will  not  be  pretended,  that  clothing  it  with 
these  forms  w,ould  make  such  an  establishment 
unconstitutional.  In  the  bank  which  is  act- 
ually established  and  incorporated,  the  United 
States  are  joint  stockholders,  and  appoint  joint 
directors:  the  Secretary  of  the  Treasury  has  a 
supervising  authority  over  its  affairs  ;  it  is 
bound,  upon  his  requisition,  to  transfer  the 
funds  of  the  government  wherever  they  may  be 
wanted;  it  performs  all  the  duties  of  commis- 
sioners of  the  loan-office^  it  is  bound  to  loan 
the  government  a  certain  amount  of  money  on 
demand:  its  notes  are  receivable  in  payment 
for  public  debts  and  duties;  it  is  intimately 
connected,  according  to  the  usage  of  the  whole 
world,  with  the  power  of  borrowing  money, 
and  with  all  the  financial  operations  of  the  gov- 
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emment.  It  has,  also,  a  close  connection  with 
the  power  of  regulating  foreign  commerce,  and 
that  between  the  different  States.  It  provides 
a  circulating  medium,  by  which  that  commerce 
can  be  more  convenientlv  carried  on,  and  ex- 
changes may  be  facilitated.  It  is  true,  there  are 
state  oanks  by  which  a  circulating  medium  to  a 
certain  extent  is  provided.  But  that  only  dimin- 
ishes the  quantum  of  necessity,  *which  [*390 
is  no  criterion  by  which  to  test  the  constitution- 
ality of  a  measure.  It  is  also  connected  with 
the  power  of  making  all  needful  regulations 
for  the  government  of  the  territory,  "  and  other 
property  of  the  United  States."  If  they  may 
establish  a  corporation  to  regulate  their  terri- 
tory, they  may  establish  one  to  regulate  their 
property.  Their  treasure  is  tlieir  property  and 
may  be  invested  in  this  mode.  It  is  put  in 
partnership  ;  but  not  for  the  purpose  of  carry- 
ing on  tlie  trade  of  banking,  as  one  of  the  ends 
for  which  the  government  was  established,  but 
only  as  an  instrument  or  means  for  executing 
its  sovereign  powers.  This  instrument  could 
not  be  rendered  effectual  for  this  purpose  but 
by  mixing  the  property  of  individuals  with  that 
of  the  public.  The  bank  could  not  otherwise 
acquire  a  credit  for  its  notes.  Universal  ex- 
perience shows,  that,  if  altogether  a  govern- 
ment bank,  it  could  not  acquire,  or  would  soon 
lose,  the  confidence  of  the  community. 

2.  As  to  the  branches,  they  are  identical  with 
the  parent  bank.  The  power  to  establish  them 
is  that  species  of  subordinate  power,  wrapped 
up  in  the  principal  power,  which  Congress  may 
place  at  its  discretion. 

8.  The  last,  and  greatest,  and  only  difficult 
question  in  the  cause,  is  that  which  respects 
the  assumed  right  of  the  states  to  tax  this  bank, 
and  its  branches,  thus  established  by  Congress. 
This  is  a  question,  comparatively  of  no  import- 
ance to  the  individual  states,  but  of  vital  im- 
portance to  the  Union.  Deny  this  exemption 
to  the  bank  as  an  instrument  of  government, 
and  what  is  the  consequence?  There  is  no  ex- 
press provision  *in  the  constitution  J*391 
which  exempts  any  of  the  national  institutions 
or  property  from  state  taxation.  It  is  only  by 
impUcatioh  that  the  army,  and  navy,  and  treas- 
ure, and  judicature  of  the  Union  are  exempt 
from  state  taxation.  Yet  they  are  practically 
exempt:  and  they  must  be,  or  it  would  be  in 
the  power  of  any  one  state  to  destroy  their  use. 
Whatever  the  United  States  have  a  right  to  do. 
the  individual  states  have  no  right  to  undo. 
The  power  of  Congress  to  establish  a  bank,  like 
its  other  sovereign  powers,  is  supreme,  or  it 
would  be  nothing.  Rising  out  of  an  exertion 
of  paramount  authority,  it  cannot  be  subject  to 
any  other  power.  Such  a  power  in  the  states, 
as  that  contended  for  on  the  other  side,  is  mani- 
festly repugnant  to  the  power  of  Congress; 
since  a  power  to  establish  implies  a  power  to 
continue  and  preserve.  There  is  a  manifest 
repugnancy  between  the  power  of  Maryland  to 
tax.  and  the  power  of  Congress  to  preserve, 
this  institution.  A  power  to  build  up  what 
another  may  pull  down  at  pleasure  is  a  power 
which  may  provoke  a  smile,  but  can  do  noth- 
ing else.  This  4aw  of  Maryland  acts  directly 
on  the  operations  of  the  bank,  and  may  destroy 
it.  There  is  no  limit  or  check  in  this  respect, 
but  in  the  discretion  of  the  state  legislature. 
That  discretion  cannot  be  controlled  by  the 
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national  councils.  Whenever  the  local  coun- 
cils of  Maryland  will  it,  the  bank  must  be  ex- 
pelled from  that  state.  A  right  to  tax  without 
limit  or  control,  is  essentially  a  power  to  de- 
stroy. If  one  national  institution  may  be  de- 
stroyed in  this  manner,  all  may  be  destroyed  in 
the  sHme  manner.  If  this  power  to  tax  the 
392*]  national  property  andmstitutions^exists 
in  the  state  of  Maryland,  it  is  unbounded  in 
extent.  There  can  be  no  check  upon  it,  either 
by  Congress  or  the  people  of  the  other  states. 
Is  there,  then,  any  intelligible,  fixed,  defined 
boundary  of  this  taxing  power?  If  any,  it  must 
be  founu  in  this  court.  If  it  does  not  exist 
here,  it  is  a  nonentity.  But  the  court  cannot  say 
what  is  an  abuse,  and  what  is  a  legitimate  use 
of  the  power.  The  legislative  intention  may 
be  80  masked  as  to  defy  the  scrutinizinj^  eye 
of  the  court.  How  will  the  court  ascertam,  a 
priori,  that  a  ^ven  amount  of  tax  will  crush 
the  bank?  It  is  essentially  a  question  of  politi- 
cal economy,  and  there  are  always  a  vast  variety 
of  facts  bearing  upon  it.  The  facts  may  l>e 
mistaken.  Some  important  considerations  be- 
longing to  the  subject  m«y  be  kept  out  of  sight. 
They  must  all  vary  with  times  and  circumstan- 
ces. The  result,  then,  musi  determine  whether 
the  tax  is  destructive.  But  the  bank  may 
linger  on  for  some  time,  and  that  result  cannot 
be  Known  until  the  work  of  destruction  is  con- 
summated. A  criterion  which  has  been  pro- 
posed, is  to  see  whether  the  tax  has  been  laid, 
impartially,  upon  the  state  banks,  as  well  as 
the  bank  of  the  United  States.  Even  this  is  an 
unsafe  test ;  for  the  state  governments  may  wish, 
and  intend,  to  destroy  their  own  banks.  The 
existence  of  any  national  institution  ought  not 
to  depend  upon  so  frail  a  security.  But  this 
tax  is  leveled  exclusively  at  the  branch  of  the 
United  States  Bank  established  in  Maryland. 
There  is,  in  point  of  fact,  a  branch  of  no  other 
bank  within  that  state,  and  there  can  legally 
be  no  other.  It  is  a  fundamental  article  of  the 
303*]  state  'constitution  of  Maryland,  that 
taxes  shall  operate  on  all  the  citizens  impar- 
tially, and  uniformly,  in  proportion  to  their 
property,  with  the  exception,  however,  of  taxes 
laid  for  political  purposes.  This  is  a  tax  laid 
for  a  political  purpose;  for  the  purpose  of  de- 
stroying a  great  institution  of  the  national  gov- 
ernment; and  if  it  were  not  imposed  for  that 
purpose,  it  would  be  repugnant  to  the  state 
constitution,  as  not  bein^  laid  uniformly  on  all 
the  citizens,  in  proportion  to  their  property. 
So  that  the  legislature  cannot  disavow  this  to 
be  its  object,  without,  at  the  same  time,  con- 
fessing a  manifest  violation  of  the  state  consti- 
tution. Compare  this  act  of  Maryland  with 
that  of  Kentucky,  which  is  yet  to  come  before 
the  court,  and  the  absolute  necessity  of  repress- 
ing such  attempts  in  their  infancy,  will  be  evi- 
dent. Admit  the  constitutionality  of  the  Mary- 
land tax,  and  that  of  Kentucky  follows  inevi- 
tably. How  can  it  be  said  that  the  office  of 
discount  and  deposit  in  Kentucky  cannot  bear 
a  tax  of  sixty  thousand  dollars  per  annum,  pay- 
able monthly?  Probably  it  could  not ;  but  judi- 
cial certainty  is  essential;  and  the  court  has  no 
means  of  arriving  at  that  certainty.  There 
is,  then,  here,  an  absolute  repugnancy  of 
power  to  power;  we  are  not  bound  to  show 
that  the  particular  exercise  of  the  power  in 
the  present  case  is  absolutely  repugnant.     It 
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is  Bufflcient  that  the  same  power  may  be  thus 
exercised. 

There  certainly  may  be  some  exceptions  out 
of  the  taxing  power  of  the  states,  other  than 
those  created  by  the  taxing  power  of  Congress; 
because,  if  there  were  no  implied  exceptions, 
then  the  navy,  and  other  ♦exclusive  [*304r 
property  of  the  United  States,  would  be  liable 
to  state  taxation.  If  some  of  the  powers  of 
Congress,  other  than  its  taxing  power,  necessa- 
rily involve  incompatibility  with  the  taxing 
power  of  the  states,  this  may  be  incompatible. 
This  is  incompatible ;  for  a  power  to  impose  a 
tax  ad  libitum  upon  the  notes  of  the  bank,  is  a 
power  to  repeal  the  law  by  which  the  bank 
was  created.  The  bank  cannot  be  useful,  it 
cannot  act  at  all,  unless  it  issues  notes.  If  the 
pi'esent  tax  does  not  disable  the  bank  from  isgm- 
ing  its  notes,  another  may;  and  it  is  the  au- 
thority itself  which  is  questioned  as  being  en- 
tirely repugnant  to  the  power  which  estab- 
lished, and  preserves  the  bank.  Two  powers 
thus  hostile  and  incompatible  cannot  co-exist. 
There  must  be,  in  this  case,  an  implied  excep- 
tion to  the  general  taxing  power  of  the  states, 
because  it  is  a  tax  upon  the  legislative  faculty 
of  Congress,  upon  the  national  property,  upon 
the  national  institutions.  Because  the*  taxing 
powers  of  the  two  governments  are  concurrent 
in  some  respects,  it  does  not  follow  that  there 
may  not  be  limitations  on  the  taxing  power  of 
the  states,  other  than  those  which  are  imposed 
by  the  taxing  power  of  Congress.  Judicial 
proceedings  are  practically  a  subject  of  taxa- 
tion in  many  countries,  and  in  some  of  the 
states  of  this  Union.  The  states  are  not  ex- 
pressly prohibited  in  the  constitution  from  tax- 
ing the  judicial  proceedings  of  the  United 
States.  Yet  such  a  prohibition  must  be  im- 
plied, or  the  administration  of  justice  in  the 
national  courts  might  be  obstructed  by  a  pro- 
hibitory tax.  But  such  a  tax  is  no  more  a  tax 
on  the  legislative  faculty  of  Congress  than  this. 
The  branch  *bank  in  Slarylana  is  as  [*30{S 
much  an  institution  of  the  sovereign  power  of 
the  Union  as  the  Circuit  Court  of  Maryland. 
One  is  established  in  virtue  of  an  express 
power;  the  other  by  an  implied  authority;  but 
both  are  equal,  ana  equally  supreme.  All  the 
property  and  all  the  institutions  of  the  United 
States  are,  constructively,  without  the  local, 
territorial  jurisdiction  of  the  individual  states, 
in  every  respect,  and  for  every  purpose.  Includ- 
ing that  of  taxation.  This  immunity  must  ex- 
tend to  this  case,  because  the  power  of  taxation 
imports  the  power  of  taxation  for  the  purpose 
of  prohibition  and  destruction.  The  immunity 
of  foreign  public  vessels  from  the  local  juris- 
diction, whether  state  or  national,  was  estab- 
lished in  the  case  of  The  Exchnnge,^  not  upon 
positive  municipal  law,  nor  upon  conventional 
law ;  but  it  was  implied,  from  the  usage  of  na- 
tions, and  the  necessity  of  the  case.  If,  in 
favor  of  foreign  governments,  such  an  edifice 
of  exemption  has  been  built  up,  independent 
of  the  letter  of  the  constitution,  or  of  any  other 
written  law,  shall  not  a  similar  edifice  be  raised 
on  the  same  foundations,  for  the  security  of 
our  own  national  government?  So,  also,  the 
jurisdiction  of  a  foreign  power,  holding  a  tem- 
porary possession  of  a  portion  of  national  terri- 
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tory,  is  nowhere  provided  for  in  the  constitu- 
tion ;  but  is  derived  from  inevitable  implication.  ^ 
These  analogies  show  that  there  may  be  ex- 
emptions from  state  jurisdiction,  not  detailed 
in  Uie  constitution,  but  arising  out  of  general 
considerations.  If  Congress  has  power  to  do  a 
306*]  particular  act,  *no  state  can  impede, 
retard,  or  burthen  it.  Can  there  be  a  stronger 
ground  to  infer  a  cessation  of  state  jurisdic- 
tion? 

The  bunk  of  the  United  States  is  as  much  an 
instrument  of  the  government  for  fiscal  pur- 
poses as  the  courts  are  its  instruments  for  judi- 
cial purposes.  They  both  proceed  from  the 
supreme  power,  and  equally  claim  its  protec- 
tion. Though  every  state  in  the  Union  may 
impose  a  stamp  tax,  yet  no  state  can  lay  a 
stamp  tax  upon  the  judicial  proceedings  or  cus- 
tom-house papers  of  the  United  States.  But 
there  is  no  such  express  exception  to  the  gen- 
eral taxing  power  of  the  states  contained  in  the 
constitution.  It  arises  fipm  the  general  nature 
of  the  government,  and  from  the  principle  of 
the  supremacy  of  the  national  powers,  and  the 
laws  made  to  execute  them,  over  the  state  au- 
thorities and  state  laws. 

It  is  objected,  however,  that  the  act  of  Con- 
gress, incorporating  the  bank,  withdraws  prop- 
erty from  taxation  by  the  state,  which  would 
be  otherwise  liable  to  state  taxation.  We  an- 
swer that  it  is  immaterial,  if  it  does  thus  with- 
draw certain  property  from  the  grasp  of  state 
taxation,  if  Congress'had  authority  to  establish 
the  bank,  since  the  power  of  Congress  is  su- 
preme. But,  in  fact,  it  withdraws  nothing 
from  the  mass  of  taxable  property  in  Mary- 
land, which  that  state  could  tax.  The  whole 
capital  of  the  bank  belonging  to  private  stock- 
holders, is  drawn.from  every  state  in  the  Union, 
and  the  stock  belonging  to  the  United  States, 
previously  constituted  a  part  of  the  public 
treasure.  Neither  the  stock  belonging  to  citi- 
zens of  other  states,  nor  the  privileged  treasure 
397*]  ♦of  the  United  States  mixed  up  with 
this  private  property,  were  previously  liable  to 
taxation  in  Maryland ;  and  as  to  the  stock  be- 
longing to  its  own  citizens,  it  still  continues 
liable  to  state  taxation,  as  a  portion  of  their 
individual  property,  in  common  with  all  tlie 
other  private  property  in  the  state.  The  estab- 
lishment of  the  bank,  so  far  from  withdrawing 
anything  from  taxation  by  the  state,  brings 
something  into  Maryland  which  that  state  may 
tax.  It  produces  revenue  to  the  citizens  of 
Maryland,  which  mav  be  taxed  equally  and 
uniformly  with  all  their  other  private  prop- 
erty. The  materials  of  which  the  ships  of  war, 
belonging  to  the  United  States,  are  constructed, 
were  previously  liable  to  slate  taxation.  But 
the  instant  they  are  converted  into  public  prop- 
erty, for  the  public  defense,  they  cease  to  be 
fiubject  to  state  taxation.*  So  here  the  treasure 
of  the  United  States,  and  that  of  individuals, 
citizens  of  Maryland,  and  of  other  states,  are 
undistinguishably  confounded  in  the  capital 
stock  of  this  great  national  institution,  which, 
it  has  been  before  shown,  could  be  made  use- 
ful as  an  instrument  of  finance  in  no  other 
mode  than  by  thus  blending  together  the  prop- 
erty of  the  government  and  of  private  mer- 
chants.    This  partnership  is,  therefore,  one  of 
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necessity  on  the  part  of  the  United  States. 
Either  this  tax  operates  upon  the  franchise  of 
the  bank,  or  upon  its  nropertjr.  If  upon  the 
former,  then  it  comes  airectly  in  conflict  with 
the  exercise  of  a  great  sovereign  authority  of 
Congress;  if  upon  the  latter,  then  it  is  a  tax 
upon  the  property  of  the  United  States;  since 
the  law  does  not,  and  *cannot,  in  im-  [*398 
posing  a  stamp  tax,  distifiguish  their  interest 
from  that  of  private  stockholders. 

But  it  is  said  that  Congress  possesses  and 
exercises  the  unlimited  authority  of  taxing  the 
state  banks;  and,  therefore,  the  states  ought  to 
have  an  equal  right  to  tax  the  bank  of  the 
United  States.  The  answer  to  this  objection 
is,  that,  in  taxing  the  state  banks,  the  states  in 
Congress  exercise  their  power  of  taxation. 
Congress  exercises  the  power  of  the  people. 
The  whole  acts  on  the  whole.  But  the  state 
tax  is  a  part  acting  on  the  whole.  Even  if  the 
two  cases  were  the  same,  it  would  rather  ex- 
empt the  state  banks  from  federal  taxation 
than  subject  the  bank  of  the  United  States  to 
taxation  by  a  particular  state.  But  the  state 
banks  are  not  machines  essential  to  execute  the 
powers  of  the  state  sovereignties,  and,  there- 
fore, this  is  out  of  the  question.  The  people 
of  the  United  States,  and  the  sovereignties  of 
the  several  states,  have  no  control  over  the  tax- 
ing power  of  a  particular  state.  But  thev  have 
a  control  over  the  taxing  power  of  the  tJnited 
States,  in  the  responsibiTity  of  the  members  of 
the  House  of  Representatives  to  the  people  of 
the  state  which  sends  them,  and  of  the  senators 
to  the  legislature  by  whom  they  are  chosen. 
But  there  is  no  correspondent  responsibility  of 
the  local  legislature  of  Maryland,  for  example, 
to  the  people  of  the  other  states  of  the  Union. 
The  people  of  other  states  are  not  represented 
in  the  legislature  of  Maryland,  and  can  have 
no  control,  directly  or  indirectly,  over  its  pro- 
ceedings. The  legislature  of  Maryland  is  re- 
sponsible only  to  the  people  of  that  state.  The 
national  *government  can  withdraw  [*399 
nothing  from  the  taxing  power  of  the  states 
which  is  not  for  the  purpose  of  national  benefit 
and  the  common  welfare,  and  within  its  defined 
pow^ers.  But  the  local  interests  of  the  states 
are  in  perpetual  conflict  with  the  interests  of 
the  Union ;  which  shows  the  danger  of  adding 
power  to  the  partial  views  and  local  prejudices 
of  the  states.  If  the  tax  imposed  by  this  law 
be  not  a  tax  on  the  property  of  the  United 
States,  it  is  not  a  tax  on  any  property;  and  it 
must,  consequently,  be  a  tax  on  the  faculty,  or 
franchise.  It  is,  then,  a  tax  on  the  legislative 
faculty  of  the  Union,  on  the  charter  of  the 
bank.  It  imposes  a  stamp  duty  upon  the  notes 
of  the  bank,  and  thus  stops  the  very  source  of 
its  circulation  and  life.  It  is  as  much  a  direct 
interference  with  the  legislative  faculty  of  Con- 
gress as  would  be  a  tax  on  patents,  or  copy- 
rights, or  custom-house  papers,  or  judicial  pro- 
ceedings. 

Since,  then,  the  constitutional  government  of 
this  republican  empire  cannot  be  practically  en- 
forced, so  as  to  secure  the  permanent  glory, 
safety.and  felicity  of  this  great  country,  but  by 
a  fair  and  liberal  interpretation  of  its'  powers ; 
since  those  powers  could  not  all  be  expressed 
in  the  constitution,  but  many  of  them  must  be 
taken  by  implication;  since  the  sovereign  pow- 
ers of  the  Union  are  supreme,  and,  wherever 
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they  come  in  direct  conflict  and  repugnancy 
with  those  of  the  state  governments,  the  latter 
must  give  way;  since  it  has  been  proved  that 
tills  is  the  case  as  to  the  institution  of  tlie  bank, 
and  the  general  power  of  taxation  by  the  states ; 
since  this  power,  unlimited  and  unchecked, 
4 GO*]  as  it  necessarily  must  be,  by  the  *very 
nature  of  the  subject,  is  absolutely  mconsistent 
with,  and  repugnai^  to,  the  right  of  the  United 
States  to  establish  a  national  bank;  if  the  pow- 
er of  taxation  be  applied  to  the  corporate  prop- 
ertv,  or  franchise,  or  property  of  the  bank, 
and  might  be  applied  in  the  same  man- 
ner, to  destroy  any  other  of  the  great  insti- 
tutions and  establishments  of  the  Union,  and 
the  whole  machine  of  the  national  government 
might  be  arrested  in  its  motions,  by  the  exer- 
tion, in  other  cases,  of  the  same  power  which 
is  here  attempted  to  be  exerted  upon  the  bank: 
no  other  alternative  remains,  but  for  this  court 
to  interpose  its  authority,  and  save  the  nation 
from  the  consequences  of  this  dangerous  at- 
tempt. 

Marshall,  Ch.  J.,  delivered  the  opinion  of 
.  the  court : 

)  In  the  case  now  to  be  determined,  the  defend- 
ant, a  sovereign  state,  denies  the  obligation  of 
'  a  law  enacted  by  the  legislature  of  the  Union, 
and  the  plaintiff,  on  his  part,  contests  the  valid- 
ity of  an  act  which  has  been  passed  by  the  leg- 
I  islature  of  that  state.  The  constitution  of  our 
country,  in  its  mast  intert^sting  and  vital  parts, 
is  to  be  considered ;  the  conflicting  powers  of 
the  government  of  the  Union  and  of  its  mem- 
bers, as  marked  in  that  constitution,  are  to  be 
discussed ;  and  an  opinion  given,  which  may  es- 
sentially influence  the  great  operations  oi  the 
government.  No  tribunal  can  approach  such  a 
question  without  a  deep  sense  of  its  importance, 
and  of  the  awful  responsibility  involved  in  its 
decision.  But  it  must  be  decided  peacefully, 
401*]  or  remain  a  source  of  *hostile  legisla- 
tion, perhaps  of  hostility  of  a  still  more  serious 
nature;  and  if  it  is  to  be  so  decided,  by  this 
tribunal  alone  can  the  decision  be  made.  On 
the  Supreme  Court  of  the  United  States  ha.s  the 
constitution  of  our  country  devolved  this  im- 
portant duty. 

The  ficat_qu$stlon  -made  in  the  cause  is,(lias 
Congi-ess  power  to  incorporate  a  bank?7 

It  has  been  truly  said  that  this  can  scarcely 
be  considered  as  an  open  question,  entirely  un- 
prejudiced by  the  former  proceedings  of  the 
nation  respecting  it.  The  principle  now  con- 
tested was  introduced  at  a  very  early  period  of 
our  history,  has  been  recognized  by  many  suc- 
cessive legislatures,  and  has  been  acted  upon 
by  the  judicial  department,  in  cases  of  pecu- 
liar delicacy,  as  a  law  of  undoubted  obligation. 

It  will  not  be  denied  that  a  bold  and  daring 
usurpation  might  be  resisted,  after  an  acquies- 
cence still  longer  and  more  complete  than  this. 
But  it  is  conceived  that  a  doubtful  question, 
one  on  which  human  reason  may  pause,  and 
the  human  judgment  be  saspended,  in  the  de- 
cision of  which  the  great  principles  of  liberty 
are  not  concerned,  but  the  respective  powers  of 
those  who  are  equally  the  representatives  of  the 
people,  are  to  be  adjusted;  if  not  put  at  rest  by 
the  practice  of  the  government.ought  to  receive 
a  considerable  impression  from  that  practice. 
An  exposition  of  the  constitution,  deliberately 
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established  by  legislative  acts,  on  the  faith  of 
which  an  immense  property  has  been  advanced, 
ought  not  to  be  lightly  disregarded. 

The  power  now  contested  was  exercised  by 
the  first  Congress  elected  under  the  present 
constitution.  *The  bill  for  incorporating  [*402 
the  bank  of  the  United  States  did  not  steal  up- 
on an  unsuspecting  legislature,  and  pass  unob- 
served. Its  principle  was  completely  under- 
stood, and  was  opposed  with  equal  zeal  and 
ability.  After  being  resisterl,  first  in  the  fair 
and  open  field  of  debate,  and  afterwards  in  the 
executive  cabinet,  with  as  much  persevering^ 
talent  as  any  measure  has  ever  experienced,  and 
being  supported  by  arguments  which  convinced 
mincis  as  pure  and  as  intelligent  as  this  country 
can  boast,  it  became  a  law.  The  original  act 
was  permitted  to  expire;  but  a  short  experience 
of  the  embarrassments  to  which  the  refusal  to 
revive  it  exposed  the  government,  convinced 
those  who  were  most  prejudiced  against  the 
measure  of  its  necessity  and  induced  the  pas- 
sage of  the  present  laW.  It  would  require  no 
ordinary  share  of  intrepidity  to  assert  that  a 
iQeasure  adopted  under  these  circumstances  wa& 
a  bold  and  plain  usurpation,  to  which  the  con- 
stitution gave  no  countenance. 

These  observations  belong  to  the  cause ;  but 
they  are  not  made  under  the  impression  that, 
were  the  question  entirely  new,  the  law  woiild 
be  found  irreconcilable  with  the  constitution. 
'  In  discussing  this  question,  the  counsel  for 
^Ihe  state  of  Mairland  have  deemed  it  of  some 
importance,  in  the  construction  of  the  constitu- 
'  tion,  to  consider  that  instrument  not  as  ema- 
nating from  the  people,  but  as  the  act  of  sover- 
eign and  independent  states.  The  powers  of 
the  general  government,  it  has  been  said,  are 
delegated  by  the  states,  who  alone  are  truly 
sovereign ;  and  must  be  exercised  in  subordina- 
tion to  the  states,  who  alone  possess  supreme 
dominion. 

*It  would  be^fiOcult  to  sustain  this  [*403 
proposition.  Tile  convention  which  framed 
the  constitution  was  indeed  elected  by  the  state 
legislatures.  But  the  instrument,  when  it  came 
from  their  hands,  was  a  mere  proposal,  without 
obligation,  or  pretensions  to  it.  ^  It  was  report- 
ed to  the  then  existing  Congress  of  the  United 
States,  with  a  request  that  it  might  "  be  sub- 
mitted to  a  convention  of  delegates,  chosen  in 
each  stale  by  the  people  thereof,  under  the 
recommendation  of  its  legislature,  for  their  as- 
sent and  ratification."  This  mode  of  proceed- 
ing was  adopted;  and  by  the  convention,  by 
Congress,  and  by  the  state  legislatures,  the  in- 
strument was  submitted  to  the  people.  They 
acted  upon  it  in  the  only  mannef  In^wlrich  theT 
can  act  safely,  effectively,  and  wisely',  on  sum 
a  subject,  by  assembling  in  convention.  It  is 
true,  they  assembled  in  their  several  states — 
and  where  else  should  they  have  as.sembled? 
No  political  dreamer  was  ever  wild  enough  to 
think  of  breaking  down  the  lines  which  sepa- 
rate the  states,  and  of  compounding  the  Ameri- 
can people  into  one  common  mass.  Of  conse> 
quence,  when  they  act,  they  act  in  their  states. 
But  the  measures  they  adopt  do  not,  on  that  ac- 
count, cease  to  be  the  measures  of  tlie  people 
themselves,  or  become  the  measures  of  the  state 
governments. 

From  these  conventions  the  constitution  de- 1 
rives  its  whole  authorit}'.     The   government  | 
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proceeds  directly  from  the  people ;  is**  ordained 
and  established  in  the  name  of  the  people;  and 
is  declared  to  be  ordained,  "  in  order  to  form  a 
more  perfect  union,  establish  justice,  insure 
404*J  domestic  tranquillity,  and  secure  *the 
blessings  of  liberty  to  themselves  and  to  their 
posterity."  The  assent  of  the  states,  in  their 
sovereign  capacity,  is  implidU  in  calling  a  con- 
,  vention,  and  thus  submitting  that  instrument 
'  to  the  people.  But  the  people  were  at  perfect 
',  liberty  to  accept  or  reject  it;  and  their  act  was 
:  final.  It  required  not  the  atilrmance,  and  could 
I  not  be  negatived,  by  the  state  governments. 
The  constitution,  when  thus  adopted,  was  of 
complete  obligation,  and  bound  the  state  sov- 
ereignties. 

It  has  been  said  that  the  people  had  already 
surrendered  all  their  powers  to  the  state  sover- 
eignties, and  had  nothing  more  to  give.  But, 
surely,  the  question  whether  they  may  resume 
and  modify  the  powers  granted  to  government 
does  not  remain  to  be  settled  in  this  country. 
Much  more  might  the  legitimacy  of  the  general 
government  be^ioubted,  had  it  been  created  by 
the  states.  The  powers  delegated  to  the  state 
sovereignties  were  to  be  exercised  by  them- 
selves, not  by  a  distinct  and  independent  sover- 
eignty, created  by  themselves.  To  the  forma- 
tion of  a  league,  such  as  was  the  confederation, 
the  state  sovereignties  were  certainly  compe- 
tent. But  when,  "in  order  to  form  a  more 
perfect  union,"  it  was  deemed  necessary  to 
change  this  alliance  into  an  effective  govern- 
ment, possessing  great  and  sovereign  powers, 
and  acting  directly  on  the  people,  the  necessity 
of  referring  it  to  the  people,  and  of  deriving  its 
powers  directly  from  them,  was  felt  and  ac- 
knowledged by  all. 

The  government  _of  the  Union,  then  (what- 
ever may  beniie  Influence  of  this  fact  on  the 
406*]  case),  is,  *emphatically,  and  truly,  a 
government  of  the  people.  In  form  and  in 
substance  it  emanates  from  them.  Its  powers 
are  granted  by  them,  and  are  to  be  exercised 
directly  on  them,  and  for  their  benefit. 

This  government  is  acknowledged  by  all  to 
.  be  one  of  enumerated  powers.  The  principle, 
thaj  it  can  exercise  only  the  powers  granted  to 
it^^ould  seem  too  apparent  to  have  required 
to  be  enforced  by  all  those  arguments  which 
its  enlightened  friends,  while  it  was  depending 
betore  the  people,  found  it  necessary  to  urge. 
That  principle  is  now  universally  admitted. 
But  the  question  respecting  the  extent  of  the 
powers  actually  granted,  is  perpetually  arising, 
and  will  probably  continue  to  arise,  as  long  as 
our  system  shall  exist. 

In  discussing  these  questions,  the  conflicting 
powers  of  the  general  and  state  governments 
must  be  brought  into  view,  and  the  supremacy 
of  their  respective  laws,  when  they  are  in  op- 
position, must  be  settled. 

If  any  one  proposition  could  command  the 
universal  assent  of  mankind,  we  might  expect 
it  would  be  this — thatlthe  government  of  the 
Union,  though  limitea  in  its  powers,  is  su- 
preme within  its  sphere  :>f  action.  jThis  would 
seem  to  result  necessf.nly  from  its  nature.  It 
is  the  government  pf  all ;  its  powers  are  dele- 

fated  by  all;^''(,|epresentsall,  and  acts  for  all. 
'houghjj^y  tlie  ^  state  may  be  willing  to  control 
its  oper/jy  ^jjjjjcri^  ^^^  ^*  willing  to  allow  others 
to  conii  calculatj  The  nation,  on  those  subjects 
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on  which  it  can  act,  must  necessarily  bind  its 
component  parts.  But  this  question  is  not  left 
to  mere  reason;  the  people  have,  in  express 
terms,  decided  it  by  saying,  *"this  con- [*400 
stitution,  and  the  laws  of  the  United  States, 
which  shall  be  made  in  pursuance  thereof," 
"shall  be  the  supreme  law  of  the  land,"  and 
by  requiring  that  the  members  of  the  state 
legislatures,  and  the  ofllcers  of  the  executive 
and  judicial  departments  of  the  states  shall 
take  the  oath  of  fidelity  to  it. 
pThe  government  of  the  United  States,  then, 
though  limited  in  its  powers,  is  supreme;  and 
its  laws,  when  made  in  pursuance  of  the  con- 
stitution, form  the  supreme  law  of  the  land, 
"  anything  in  the  constitution  or  laws  of  any  , 
state  to  the  contrary  notwithstanding."  "^ 

Among  the  enumerated  powers,  we  do  not 
find  that  of  establishing  a  bank  or  creating  a 
corporation.  But  there  is  no  phrase  in  the  in- 1 
strument  which,  like  the  articles  of  confedera-"^ 
tion,  excludes  incidental  or  implied  powers; 
and  which  requires  that  everything  granted  . 
shall  be  expressly  and  minutely  described.  J 
Even  the  10th  amendment,  which  was  framed 
for  the  purpose  of  quieting  the  excessive  jeal- 
ousies which  had  been  excited,  omits  the  word 
"  expressly,"  and  declares  only  that  the  powers 
"not  delegated  to  the  United  States,  nor  pro- 
hibited to  the  states,  are  reserved  to  the  states 
or  to  the  people;"  thus  leaving  the  Question, 
whether  the  particular  power  which  may  be- 
come the  subject  of  contest  has  been  delegated 
to  the  one  government, or  prohibited  to  the  other, 
to  depend  on  a  fair  construction  of  the  whole 
instrument.  The  men  who  drew  and  adopted 
this  amendment  had  experienced  the  embar- 
rassments resulting  from  the  insertion  of  this 
word  in  the  articles  *of  confederation,  [*407 
and  probably  omitted  it  to  avoid  those  embar- 
rassments. A  constitution,  to  contain  an  ac- 
curate detail  of  all  the  subdivisions  of  which 
its  great  powers  will  admit,  and  of  all  the  moana 
by  which  they  may  1x5  carried  into  execution, 
would  partake  of  a  prolixity  of  a  legal  code, 
and  could  scarcely  be  embraced  by  the  human 
mind.  It  would  probably  never  be  understood 
by  the  public.  Its  nature,  therefore,  requires, 
that  only  itji  great  outlines  should  be  marked, 
ita  important  objects  designated,  and  the  minor 
ingredients  which  compose  those  objects  be  de- 
duced from  the  nature  of  the  objects  them- 
selves. That  this  idea  was  entertained  by  the 
framers  of  the  American  constitution,  is  not 
only  to  be  inferred  from  the  natur^  of  the  in- 
strument, but  from  the  language.  «  Why  else 
were  some  of  the  limitations,  found  in  the  ninth 
section  of  the  1st  article,  introduced?  It  is  also, 
in  some  degree,  warranted  by  their  having 
omitted  to  use  any  restrictive  term  which  might 
prevent  its  receiving  a  fair  and  just  interpreta-  , 
tion.  In  considering  this  question,  then,  we  , 
must  never  forget  that  it  is  a  constitution  we  j 
are  expounding. 

'J*Although,  among  the  enumerated  powers  of 
goverment,  we  do  not  find  the  word  "  bank  " 
or  "  incorporation,"  we  find  the  great  powers 
to  lay  and  collect  taxes;  to  borrow  money;  to 
regulate  commerce;  to  declare  and  conduct  a 
war;  and  to  raise  and  support  armies  and 
navies.  ^The  sword  and  the  purse,  all  the  ex- 
ternal relations,  and  no  inconsiderable  portion 
of  the  industry  of  the  nation,  are  entrusted  to 
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its  government.  It  can  never  be  pretended 
408*]  *that  these  vast  powers  draw  after  them 
others  of  inferior  importance,  merely  because 
they  are  inferior^  Such  an  idea  can  never  be 
advanced.  ButJ^it  may  with  great  reason  be 
contended,  that  a  government,  entrusted  with 
such  ample  powers,  on  the  due  execution  o€; 
which  the  happiness  and  prosperity  of  the  naw 
lion  so  vitally  depends,  must  also  be  entrustecr 
with  ample  means  for  their  execution.  The 
power  being  given,  it  is  the  interest  of  the 
nation  to  facilitate  its  execution,it  It  can 
never  be  their  interest,  and  cannot  be  presumed 
to  have  been  their  intention,  to  clog  and  embar- 
rass its  execution  by  withholding  the  most  ap- 
propriate means  J  Throughout  this  vast  repub- 
lic, from  the  St.  Croix  to  the  Gulf  of  Mexico, 
'  from  the  Atlantic  to  the  Pacific,  revenue  is  to 
'  be  collected  and  expended,  armies  are  to  be 
marched  and  supported.  The  exigencies  of 
the  nation  may  require  that  the  treasure  raised 
in  the  north  should  be  transported  to  the  south, 
that  raised  in  the  east  conveyed  to  the  west,  or 
that  this  order  should  be  reversed.  Is  that  con- 
struction of  the  constitution  to  be  preferred 
which  would  render  these  operations  ditficult. 
hazardous,  and  expensive?  Can  we  adopt  that 
construction  (unless  the  words  imperiously  re- 
quire it)  which  would  impute  to  the  framers 
of  that  instrument,  when  granting  these  powers 
for  the  public  good,  the  intention  of  impeding 
their  exercise  by  withholding  a  choice  of 
means?  If,  indeed,  such  be  the  mandate^of 
the  constitution,  we  have  only  to  obeyfbut 
that  instrument  does  not  profess  to  enumerate 
the  means  by  which  the  powers  it  confers  may 
be  executed ;  nor  does  it  prohibit  the  creation 
409*]  of  a  corporation,  *if  the  existence  of 
such  a  being  be  essential  to  the  benciicial  exer- 
cise of  those  powers.  It  is,  then,  the  subject 
of  fair  inquiry,  how  far  such  means  may  be 
employed.  It  is  not  denied  that  the  powers 
given  to  the  government  imply  the  ordinary 
means  of  execution.  /That,  for  example  of 
raising  revenue,  and  applying  it  to  national 
purposes,  is  admitted  to  imply  the  power  of 
conveying  money  from  place  to  place,  as  the 
exigencies  of  the  nation  may  require,  and  of 
employing  the  usual  means  of  conveyance.  But 
it  is  denied  that  the  government  has  its  choice 
of  means;  or,  that  it  may  employ  the  most  con- 
venient means,  if,  to  employ  them,  it  be  neces- 
sary to  erect  a  corporation. 

On  what  foundation  does  this  argument  rest? 
On  this  alone:  The  power  of  creating  a  corpo- 
ration, is  one  appertaining  to  sovereignty,  and 
is  not  expressly  conferred  on  Congress.*  This 
'Tb  true.  But  all  legislative  powers  appertain  to 
sovereignty.  The  original  power  of  giving  the 
law  on  any  subject  whatever,  is  a  sovereign 
power;  and  if  the  government  of  the  Union 
IS  restrained  from  creating  a  corporation,  as  a 
means  for  performing  its  functions,  on  the 
single  reason  that  the  creation  of  a  corpora- 
tion is  an  act  of  sovereignty ;  if  the  sufficiency 
of  this  reason  be  acknowledged,  there  would  lie 
some  difficulty  in  sustaining  the  authority  of 
Congress  to  pass  other  laws  for  the  accomplish- 
ment of  the  same  objects. 

The  government  which  has  a  right  to  do  an 
act,  and  has  imposed  on  it  the  duty  of  per- 
forming that  act,  must,  according  to  the  dic- 
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tates  of  reason,  be  allowed  *to  select  [*410 
the  means;  and  those  who  contend. that  it  may 
not  select  any  appropriate  means,  that  one 
particular  mode  of  effecting  the  object  is  ex- 
cepted, take  upon  themselves  the  burden  of  es- 
tablishing that  exception. 

The  creation  of  a  corporation,  it  is  said,  ap- 
pertains to  sovereignty.  This  Is  admitted.  But 
to  what  portion  of  sovereignty  does  it  apper- 
tain? Does  it  belong  to  one  more  than  to  anoth- 
er? In  America,  the  powers  of  sovereignty 
are  divided  between  the  government  of  the 
Union,  and  those  of  the  States.  They  are  each 
sovereign,  with  respect  to  the  objects  committed 
to  it,  and  neither  sovereign  with  respect  to  the 
objects  committed  to  the  other.  We  cannot 
comprehend  that  train  of  reasoning  which 
would  maintain  that  the  extent  of  power  grant- 
ed by  the  people  is  to  be  ascertained,  not  by 
the  nature  and  terms  of  the  grant,  but  by  its 
date.  Some  state  constitutions  were  formed 
before,  some  since  that  of  the  United  States. 
We  cannot  believe  that  their  relation  to  each 
other  is  in  any  degree  dependent  upon  this  cir- 
cumstance. Their  respective  powers  must,  we 
think,  be  precisely  the  same  as  if  they  had  been 
formed  at  the  same  time.  Had  they  been 
formed  at  the  same  time,  and  had  the  people 
conferred  on  the  general  government  the  pow- 
er contained  in  the  constitution,  and  on  the 
states  the  whole  residuum  of  power,  would  it 
have  been  asserted  that  the  ffovemment  of  the 
Union  was  not  sovereign  with  respect  to  those 
objects  which  were  entrusted  to  it,  in  relation 
to  which  its  laws  were  declared  to  be  supreme?  If 
this  could  not  have  been  asserted,  we  cannot  well 
comprehend  the  process  of  reasoning  which 
♦maintains  that  a  power  appertaining  1*41 1 
to  sovereignty  cannot  be  connected  with  that 
vast  portion  of  it  w^hich  is  granted  to  the  gener- 
al government,  so  far  as  it  is  calculated  to  sub- 
serve the  legitimate  objects  of  that  government. 
The  power  of  -creatiu^^ii-cacpoxation,  though 
appertaming  to  sovei-eignty,  is  not,  like  the 
power  of  making  war,  or  levying  taxes,  or  of 
regulating  commerce,  a  great  substantive  and 
independent  power,  which  cannot  be  implied 
as  incidental  to  other  powers,  or  used  as  a 
means  of  executing  them.  It  is  never  the  end 
for  which  other  powers  arc  exercised,  but  a 
means  by  which  other  objecta.aie  accfilDpli^^h- 
ed.  No  contributions  are  made  to  charity  for 
the  sake  of  an  incorporation,  but  a  corporation 
is  created  to  administer  the  charity  ;  no  semi- 
nary of  learning  is  instituted  in  order  to  be  in- 
corporated, but  the  corporate  character  is  con- 
ferred to  subvserve  the  purposes  of  education. 
No  city  was  ever  built  with  the  sole  object  of 
being  incorporated,  but  is  incorporated  as  af- 
fording the  best  means  of  being  well  governed. 
The  power  of  creating  a  corporation  is  never 
used  for  its  own  sake,  but  for  the  purpose  of 
effecting  something  else.  No  sufficient  reason 
is,  therefore,  perceived,  why  it  may  not  pass  as 
incidental  to  those  powers  which  aVe  expressly 
m*en,  if  it  be  a  dir^rt  mode  of  executing  them. 
fBut  the  constitution  of  the  United  States  has 
not  left  the  right  of  Congress  to  employ  the 
necessary  means  for  the  execution  of  the  pow- 
ers conferred  on  the  govenr*"  'it  to  general 
reasoning.      To  its  enumerat '•„„...„. jowers  U 
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8ha]l  be  necessary  and  proper,  for  canyinff  in- 
to execution  the  foregoing  powers,  and  all 
other  powers  vested  bj  this  constitution,  in  the 
government  of  the  United  States,  or  in  any  de- 
partment thereof." 

The  counsel  for  the  State  of  Maryland  have 
urged  various  arguments,  to  prove  that  this 
clause,  though  in  terms  a  grant  of  power,  is  not 
so  in  effect;  but  is  really  restrictive  of  the  gen- 
eral right,  which  might  otherwise  be  implied, 
of  selecting  means  "for  executing  the  enumer- 
ated powers. 

In  support  of  this  proposition,  they  have 
found  it  necessary  to  contend,  that  this  clause 
was  inserted  for  the  purpose  of  conferring  on 
Congress  the  power  of  making  laws.  That, 
without  it,  doubts, mi^ht  be  entertained  whether 
Congress  could  exercise  its  powers  in  the  form 
of  legislation. 

But  could  this  be  the  object  for  which  it  was 
inserted?  A  government  is  created  by  the  peo- 
ple, having  legislative,  executive,  and  judicial 
powers.  Its  legislative  powers  are  vested  in  a 
Congress,  whicn  is  to  consist  of  a  senate  and 
house  of  representatives.  Each  house  may  de- 
termine the  rule  of  its  proceedings;  and  it  is 
declared  that  every  bill  which  shall  have  passed 
both  bouses,  shall,  before  it  becomes  a  law,  be 
presented  to  the  President  of  the  United  States. 
The  7th  section  describes  the  course  of  pro- 
ceedings, by  which  a  bill  shall  become  a  law ; 
and,  then,  the  8th  section  enumerates  the  pow- 
ers of  Congress.  Could  it  be  necessary  to  say 
that  a  legislature  should  exercise  legislative  pow- 
ers in  the  shape  of  legislation  ?  After  allowing 
413*]  each  house  to  prescribe  *its  own  course 
of  proceeding,  after  describing  the  manner  in 
which  a  bill  should  become  a  law,  would  it 
have  entered  into  the  mind  of  a  single  member 
of  the  convention  that  an  express  power  to 
make  laws  was  necessary  to  enable  the  legislat- 
ure to  make  them?  That  a  legislature,  en- 
dowed with  legislative  powers,  can  legislate,  is 
a  proposition  too  self-evident  to  have  been 
questioned. 

But  the  argument  on  which  most  reliance  is 
placed,  is  drawn  from  the  peculiar  language  of 
this  clause.  Congress  is  not  empowered  by  it 
to  make  all  laws,  which  may  have  relation  to 
the  powers  conferred  on  the  government,  but 
such  only  as  ma}'  be  **  necessary  and  proper  " 
for  carrying  them  into  execution.  The  word 
'*  necessary*  is  considered  as  controlling  the 
whole  sentence,  and  as  limiting  the  right  to 
pwww  laws  for  the  execution  of  the  granted  pow- 
ers, to  such  as  are  indispensable,  and  without 
which  the  power  would  be  nugatory.  That  it 
excludes  the  choice  of  means,  and  leaves  to 
Congress,  in  each  case,  that  only  which  is  most 
direct  and  simple. 

Is  it  true  that  this  is  the  sen.se  in  which  the 
word  *•  necessary  "  is  always  used?  Does  it  al- 
ways import  an  absolute  physical  necessity,  so 
strong  that  one  thing,  to  which  another  may 
be  tenned  necessary,  cannot  exist  without  that 
other?  We  think  it  does  not.  If  reference  be 
had  to  its  use,  in  the  common  affairs  of  the 
world,  or  in  approved  authors,  we  find  that  it 
frequently  imports  no  more  than  that  one  thing 
is  convenient,  or  useful,  or  essential  to  another 


generally  understood  as  employing  any 
il4*]  calculated  to  *produce  the  end,  and  not 
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as  bein^  confined  to  those  single  means,  with-  I 
out  which  the  end  would  be  entirely  unattain-  J 
able.  Such  is  the  character  of  human  language, 
that  no  word  conveys  to  the  mind,  in  all  situa- 
tions, one  single  definite  idea;  and  nothing  is 
more  common  than  to  use  words  in  a  figurative 
sense.  Almost  all  compositions  contain  words, 
which,  taken  fa  their  rigorous  sense,  would  • 
convey  a  meaning  different  from  that  which  is 
obviously  intended.  It  is  essential  to  just  con- 
struction, that  many  words  which  import  some- 
thing excessive  should  be  understood  in  a  more 
mitigated  sense — in  that  sense  which  common 
usage  justifies.  The  word  "necessary"  is  of 
this  description.  It  has  not  a  fixed  character 
peculiar  to  itself.  It  admits  of  all  degrees  of 
comparison ;  and  is  often  connected  with  other 
words,  which  increase  or  diminish  the  impres- 
sion the  mind  receives  of  the  urgency  it  im- 
ports. A  thing  may  be  necessary,  very  neces- 
sary, absolutely  or  indispensably  neces.sary. 
To  no  mind  would  the  same  idea  be  conveyed 
by  these  several  phrases.  This  comment  on 
the  word  is  well  illustrated  by  the  paasage  citea 
at  the  bar,  from  the  10th  section  of  the  1st  ar- 
ticle of  the  constitution.  It  is,  we  think,  im- 
possible to  compare  the  sentence  which  pro- 
hibits a  state  from  laying  "imposts  or  duties 
on  imports  or  exports,  except  what  may  be  ab- 
solutely necessaiy  for  executing  its  inspection 
laws,"  with  that  which  authorizes  Congress  **  to 
make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  "  the  powers 
of  the  general  government,  without  feeling  a 
conviction  that  the  convention  understood  it- 
self to  change  materially  *the  meaning  [*415 
of  the  word  "necessary,"  by  prefixing  the 
word  "absolutely."  This  word,  then,  like 
others,  is  used  in  various  sensei^;  and,  in  its 
construction,  the  subject,  the  context,  the  in- 
tention of  the  person  using  them,  are  all  to  be 
taken  into  view. 

Let  this  be  done  in  the  case  under  consider- 
ation. The  subject  is  the  execution  of  those 
great  powers  on  which  the  welfare  of  a  nation 
essentially  depends.  [It  must  have  been  the  in- 
tention 01  tho.se  who  ^ve  these  powers,  to  in- 
sure, as  far  as  human  prudence  could  insure, 
their  beneficial  execution.  This  could  not  be 
done  by  confiding  the  choice  of  means  to  such 
narrow  limits  as  not  to  leave  it  in  the  power  of 
Congress  to  adopt  any  which  might  be  appro- 
priate, and  which  were  conducive  to  the  end. 
This  provision  is  made  in  a  constitution  in- 
tendea  to  endure  for  ages  to  come,  and,  conse- 
quently, to  be  adapted  to  the  various  crises  of 
human  affairs.  To  have  prescribed  the  means 
by  which  government  should,  in  all  future 
time,  execute  its  powers,  would  have  been  to 
change,  entirely,  the  character  of  the  instru- 
ment, and  give  it  the  properties  of  a  legal  code.  ^ 
It  would  have  been  an  unwise  attempt  to  pro- 
vide, by  immutable  rules,  for  exigencies  which, 
if  foreseen  at  all,  must  have  been  seen  dimly, 
and  which  can  be  best  provided  for  as  they 
occur.  To  have  declared  that  the  best  means 
shall  not  l>e  used,  but  those  alone  without 
which  the  power  given  would  be  nugatory, 
would  have  been  to  deprive  the  legislature  of 
the  capacity  to  avail  itself  of  experience,  to  ex- 


To  employ  the  means  necessary  to  an  end,  isj  ercise  its  reason,  and  to^iccommodate  its  legisla 
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of  the  government,  we  shall  find  it  so  perni- 
cious in  its  operation  that  we  shall  be  com- 
pelled to  discard  it/J  The  powers  vested  in 
Congress  may  certainly  be  carried  into  execu 
tion,  without  prescribmg  an  oath  of  office. 
The  power  to  exact  this  security  for  the  faith- 
ful performance  of  duty,  is  not  given,  nor  is  it 
indispensably  necessary.  Tile  different  de- 
partments may  be  established;  taxes  may  be 
imposed  and  collected ;  armies  and  navies  may 
be  raised  and  maintained ;  and  money  may  be 
borrowed,  without  requiring  an  oath  of  office. 
It  might  be  argued,  with  as  much  plausibilitv 
as  other  incidental  powers  have  been  assailed, 
that  the  convention  was  not  unmindful  of  this 
subject.  The  oath  which  might  be  exacted — 
that  of  fidelity  to  the  constitution — is  pre- 
s^rilMjd,  and  no  other  can  be  required.  Yet, 
he  would  be  charged  with  insanity  who  should 
contend  that  the  legislature  might  not  super- 
add, to  the  oath  directed  by  the  constitution, 
such  other  oath  of  office  as  its  wisdom  might 
suggest. 

*  So,  with  respect  to  the  whole  penal  code  of  the 
United  States:  whence  arises  the  power  to  pun- 
ish in  cases  not  prescribed  by  the  constitution? 
All  admit  that  the  government  may,  legiti- 
mately, punish  any  violation  of  its  laws;  and 
yet,  this  is  not  among  the  enumerated  powers 
of  Congress.  The  right  to  enforce  the  observ- 
ance of  law,  by  punishing  its  infraction, 
might  be  denied  with  the  more  plausibility  be- 
cause it  is  expressly  given  in  some  cases.  Con- 
fes«  is  empowered  *  *  to  provide  for  the  pun- 
1 7*]  ishment  *of  counterfeiting  the  securi- 
ties and  current  coin  of  the  United  States," 
and  "to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and 
offenses  against  the  law  of  nations."  The  sev- 
eral powers  of  Congress  may  exist,  in  a  very 
imperfect  state,  to  b^  sure,  but  they  may  exist 
and  be  carried  into  execution,  although  no 
punishment  should  be  inflicted  in  cases 
where  the  right  to  punish  Is  not  expressly  given. 

Take,  for  example,  the  power  "  to  establish 
post-offices  and  post-roads."  This  power  is 
executed  by  the  single  act  of  making  the  es- 
tablishment. But,  from  this  has  been  inferred 
the  power  and  duty  of  carrying  the  mail  along 
the  post-road,  from  one  post-office  to  another. 
And,  from  this  implied  power,  has  again  been 
inferred  the  right  to  punish  those  who  steal 
letters  from  the  post-office,  or  rob  the  mail.  It 
may  be  said,  with  some  plausibility,  that  the 
ri(rht  to  carry  the  mail,  and  to  punish  those 
who  rob  it,  is  not  indispensably  necessary  to 
the  establishment  of  a  post-office  and  post-road. 
This  right  is  indeed  essential  to  the  beneficial 
exercise  of  the  power,  but  not  indispensably 
necessary  to  its  existence.  So,  of  the  punish- 
ment of  the  crimes  of  stealing  or  falsifying  a 
record  or  process  of  a  court  of  the  United 
States,  or  of  perjury  in  such  court.  To  punish 
these  offenses  is  certainly  conducive  to  the  due 
administration  of  justice.  But  courts  may 
exist,  and  may  decide  the  causes  brought  be- 
fore them,  though  such  crimes  escape  punish- 
ment. 

The  baneful  influence  of  this  narrow  con- 
struction on  all  the  operations  of  the  govern- 
418*]  ment,  and  the  absolute  *impracticabil- 
ity  of  maintainhig  it  without  rendering  the 
government  incompetent  to  its  great  objects, 
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might  be  illustrated  by  numerous  example* 
drawn  from  the  constitution,  and  from  our 
laws.  The  good  sense  of  the  public  has  pro- 
nounced, without  hesitation,  that  the  power  of 
punishment  appertains  to  sovereignty,  and 
may  be  exercised  whenever  the  sovereign  has 
a  right  to  act,  as  incidental  to  his  constitutional 
powers.  It  is  a  means  for  carrying  into  execu- 
tion all  sovereign  powers,  and  may  be  used, 
although  not  indispensably  necessary.  It  is  a 
right  incidental  to  the  power,  and  conducive  ta 
its  beneficial  exercise. 

•  If  this  limited  construction  of  the  word 
"necessary"  must  be  abandoned  in  order  to 
punish,  whence  \b  derived  the  rule  which 
would  re-instate  it,  when  the  government  would 
carry  its  powers  into  execution  by  means  not 
vindictive  in  their  nature?  If  the  word 
"necessary"  means  "  needful,"  "requisite/' 
"  essential,"  "  conducive  to,"  in  order  to  let  in 
the  power  of  punishment  for  the  infraction  of 
law;  why  is  it  not  equally  comprehensive 
when  required  to  authorize  the  use  of  means 
which  facilitate  the  execution  of  the  powers  of 
government  without  the  infliction  of  punish- 
ment?" 

In  ascertaining  the  sense  in  which  the  word 
"  necessary"  is  used  in  this  clause  of  the  con- 
stitution, we  may  derive  some  aid  from  that 
with  which  it  is  associated.  Confess  shall 
have  power  "  to  make  all  laws  which  shall  be 
necessary  and  proper  to  carry  into  execution" 
the  powers  of  the  government.  If  the  word 
' '  necessary"  was  used  in  that  strict  and  rigor- 
ous sense  for  which  the  counsel  for  the  state  of 
♦Maryland  contend,  it  would  be  an  ex-  [*41^ 
traordinary  departure  from  the  usual  course  of 
the  human  mind,  as  exhibited  in  composition, 
to  add  a  word,  the  only  possible  effect  of  which 
is  to  qualify  that  strict  and  rigoroujs  meaning; 
to  present  to  the  mind  the  idea  of  some  choice 
of  means  of  legislation  not  straightened  and 
compressed  within  the  narrow  limits  for  which 
gentlemen  contend. 

But  the  argument  which  most  conclusively 
demonstrates  tlie  error  of  the  construction 
contended  for  by  the  counsel  for  the  state  of 
Maryland,  is  founded  on  the  intention  of  the 
convention,  as  manifested  in  the  whole  clause. 
To  waste  time  and  argument  in  proving  that 
without  it  Congress  might  carry  its  powers 
into  execution,  would  he  not  much  less  idle 
than  to  hold  a  lighted  taper  to  the  sun.  As 
little  can  it  be  required  to  prove,  that  in  the 
absence  of  this  clause.  Congress  would  have 
some  choice  of  means.  That  it  might  employ 
those  which,  in  its  judgment,  would  most  aa- 
vantageously  effect  the  object  to  be  accom- 
plished. That  any  means  adapted  to  the  end, 
any  means  which  tended  directly  to  the  execu- 
tion of  the  constitutional  powers  of  the  gov- 
ernment, were  in  themselves  constitutional. 
This  clause,  as  construed  by  the  state  of  Mary- 
land, would  abridge,  and  almost  annihilate 
this  useful  and  necessary  right  of  the  legisla- 
ture to  select  its  means.  That  this  coula  not 
be  intended,  is,  we  should  think,  had  it  not 
been  already  controverted,  too  apparent  for 
controversy.  We  tliink  so  for  the  following 
reasons: 

1st.  The  clause  is  placed  among  the  powen 
of  Congress,  not  among  the  limitations  on 
those  powers. 
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420*]  *2d.  Its  terms  purport  to  enlarge, 
not  to  diminish  the  powers  vested  In  the  gov- 
ernment. It  purports  to  be  an  additional  pow- 
er, not  a  restriction  on  those  already  granted. 
No  reason  has  been,  or  can  be  assigned  for 
thus  concealing  an  intention  to  narrow  the  dis- 
cretion of  the  national  legislature  under  words 
which  purport  to  enlarge  it.  The  framers  of 
the  constitution  wished  its  adoption,  and  well 
knew  that  it  would  be  endangered  by  its 
strength,  not  by  its  weakness.  Had  they  been 
capable  of  using  language  which  would  con- 
vey to  the  eye  one  idea,  and,  after  deep  reflec- 
tion, impress  on  the  mind  another,  they  would 
rather  have  disguised  the  grant  of  power  than 
its  limitation.  If,  then,  their  intention  had 
been,  by  this  clause,  to  restrain  the  free  use  of 
means  which  mi^ht  otherwise  have  been  im- 
plied, that  intention  would  have  been  inserted 
in  another  place,  and  would  have  been  ex- 
pressed in  terms  resembling  these.  *•  In  carry- 
ing into  execution  the  foregoing  powers,  'md 
all  others."  &c.,  " no  laws  shall  be  passed  but 
such  as  are  necessary  and  proper."  Had  the 
intention  been  to  make  this  clause  restrictive, 
it  would  unquestionably  have  been  so  in  form 
as  well  as  in  effect. 

The  result  of  the  most  careful  and  attentive 
consideration  bestowed  upon  this  clause  is,  that 
if  it  does  not  enlarge,  it  cannot  be  construed  to  , 
restrain  the  powers  of  Congress,  or  to  impair* 
the  right  of  the  legislature  to  exercise  its  best 
judgment  in  the  sdection  of  measures  to  carry 
into  execution  the  constitutional  powers  of  the 
government.  If  no  other  motive  for  its  inser-i 
tion  can  be  suggested,  a  sufficient  one  is  found 
in  the  desire  to  remove  all  doubts  respecting 
421*1  *the  right  to  legislate  on  that  vast 
mass  of  incidental  powers  which  must  be  in- 
volved in  the  constitution,  if  that  instrument 
be  not  a  splendid  bauble. 

Wft  ftdmi^,  fls  all  must  admits  that  the  low- 
ers ofthe  government  are  limited,  and  that  its 
limits  are  not  to  be  transcended.  But  we  thinl£^ 
the  sound  construction  of  the  constitution  must 
allow  to  the  national  legislature  that  discretion, 
with  respect  to  the  means  by  which  the  powers 
it  confers  are  to  be  carried  into  execution,  which 
will  enable  that  body  to  perform  the  high  du- 
(  ties  assigned  to  it,  in  the  manner  most  benefi- 
'  cial  to  the  people.  Let  the  end  be  legitimate, 
let  it  be  within  the  scope  of  the  constitution, 
and  all  means  which  are  appropriate,  which 
are  plainly  adapted  to' that  end,  which  are  not 
prohibited,  but  consist  with  the  letter  and 
spirit  of  the  constitution,  are  constitutional.   '  '- 

That  a  corporation  must  be  considered  aira 
means  not  less  usual,  not  of  higher  dignity, 
not  more  requiring  a  particular  specification 
than  other  means,  has  been  sufficiently  proved. 
If  we  look  to  the  origin  of  corporations,  to 
the  manner  in  which  they  have  been  framed  in 
that  government  from  which  we  have  derived 
most  of  our  legal  principles  and  ideas,  or  to  the 
uses  to  which  they  have  been  applied,  we  find 
no  reason  to  suppose  that  a  constitution, 
omitting,  and  wisely  omitting,  to  enumerate  all 
the  means  for  carrying  into  execution  the  great 
powers  vested  in  government,  ought  to  have 
specified  this.  Had  it  been  intended  to  grant 
this  power  as  on  a  which  should  be  distinct  and 
independent,  to  *»e  exercised  in  any  case  what- 
42»*]  ever,   *°^would  have  found  a  place 
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among  the  enumerated  powers  of  the  govern- 
ment. But  being  considered  merely  as  a 
means,  to  be  employed  only  for  the  purpose  of 
carrying  into  execution  the  given  powers,  there 
could  be  no  motive  for  particularly  mention- 
ing it. 

The  propriety  of  this  remark  would  seem  to 
be  generally  acknowledged  by  the  universal 
acquiescence  in  the  construction  which  has 
been  uniformly  put  on  the  8d  section  of  the  4th 
article  of  the  constitution.  The  power  to 
"make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  belonging  to 
the  United  States,"  is  not  more  comprehensive, 
than  the  power  ''to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  ex- 
ecution "  the  powers  of  the  j^overnment.  Yet 
all  admit  the  constitutionality  of  a  territorial 
government,  which  is  a  corporate  body. 

If  a  corporation  may  be  employed  indiscrim- 
inately with  other  means  to  carry  into  execu- 
tion the  powers  of  the  government,  no  particu- 
lar reason  can  be  assigned  for  excluding  the 
use  of  a  bank,  if  required  for  its  fiscal  opera- 
tions. To  use  one,  must  be  within  the  discre- 
tion of  Congress,  if  it  be  an  appropriate  mode 
of  executing  the  powers  of  government.  That 
it  is  a  convenient,  a  useful,  and  essential  in- 
strument in  the  prosecution  of  its  fiscal  opera- 
tions, is  not  now  a  subject  of  controversy.  All 
those  who  have  been  concerned  in  the  admin- 
istration of  our  finances,  have  concurred  in  re- 
presenting the  importance  and  necessity;  and 
so  strongly  have  they  been  felt,  that  statesmen 
of  the  first  class,  *whose  previous  opinions 
*against  it  had  been  confirm^  by  every  [*423 
circumstance  which  can  fix  the  human  judg- 
ment, have  yielded  those  opinions  to  the  ex- 
i^ncies  of  the  nation.  Under  the  confedera- 
tion, Congress,  justifying  the  measure  by  its 
necessity,  transcended  perhaps  its  powers  to 
obtain  the  advantage  of  a  bank;  and  our  own 
legislation  attests  the  universal  conviction  of  the 
utility  of  this  measure.  The  time  has  passed 
away  when  it  can  be  necessary  to  enter  into 
any  discussion  in  order  to  prove  the  importance 
of  this  instrument,  as  a  means  to  effect  the. 
legitimate  objects  of  the  government. 

But,  were  its  necessity  less  apparent,  none 
can  deny  its  being  an  appropriate  measure ;  and 
if  it  is.  the  degree  of  its  necessity,  as  has  l)een 
very  justly  observed,  is  to  be  discussed  in  an- 
other place.  Should  Congress,  in  the  execu- 
tion 01  its  powers,  adopt  measures  which  are 
prohibited  by  the  constitution ;  or  should  Con- 
gress, under  the  pretext  of  executing  its  powers, 
pass  laws  for  the  accomplishment  of  objects 
not  entrusted  to  the  government,  it  would  be- 
come the  painful  duty  of  this  tribunal,  should 
a  case  requiring  such  a  decision  come  before  it, 
to  say  that  such  an  act  was  not  the  law  of  the 
land.  But  where  the  law  is  not  prohibited,  and 
is  really  calculated  to  effect  any  of  the  objects 
entrusted  to  the  government,  to  undertake  here 
to  inquire  into  the  degree  of  its  necessity, 
would  be  to  pass  the  line  which  circumscribes 
the  judicial  department,  and  to  tread  on  legis- 
lative ground.  This  court  disclaims  all  pre- 
tensions to  such  a  power. 

♦After  this  declaration,  it  can  scarce- 1*424 
ly  be  necessary  to  say  that  the  existence  of 
state  banks  can  have  no  possible  influence  on 
the  question.     No  trace  is  to  be  found  in  the 
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constitution  of  an  intention  to  create  a  depend- 
ence of  tlie  government  of  the  Union  on  those 
of  the  states,  for  the  execution  of  the  great 
powers  assigned  to  it.  Its  means  are  adequate 
to  its  ends;  and  on  those  means  alone  was  it 
expected  to  rel^  for  tlie  accomplishment  of 
its  ends.  To  impose  on  it  the  necessity  of 
resorting  to  means  which  it  cannot  contn)l, 
which  another  government  may  furnish  or 
withold,  would  render  its  counse  precarious; 
the  result  of  its  measures  uncertain,  and  create 
a  dependence  on  other  governments,  w^hich 
might  disappoint  its  most  important  designs, 
and  is  incompatible  with  the  language  of  the 
constitution.  But  were  it  otlierwise,  the  choice 
of  means  implies  a  right  to  choose  a  national 
bank  in  preference  to  state  banlcs,  and  Congress 
alone  can  make  the  election. 

After  the  most  deliberate  consideration,  it  is 
the  unanimous  and  decided  opinion  of  this 
court  that  the  act  to  incorporate  the  bank  of 
the  United  States  is  a  law  made  in  pursuance 
of  the  constitution,  and  is  a  part  of  the  su- 
preme law  of  the  land. 

The  branches,  proceeding  from  the  same 
stock,  and  being  conducive  to  the  complete  ac- 
complishment of  the  object,  are  equally  con- 
stitutional. It  would  have  been  unwise  to 
locate  them  in  the  charter,  and  it  would  be  un- 
necessarily inconvenient  to  employ  the  legisla- 
tive power  in  making  those  subordinate  arrange- 
ments. The  great  duties  of  the  bank  are  pre- 
scribed; those  duties  require  branches;  and  the 
425*1  bank  itself  *may,  we  think,  be  safely 
trusted  with  the  selection  of  places  where  those 
branches  shall  be  fixed;  reserving  always  to  the 
government  the  right  to  require  that  a  branch 
shall  be  located  where  it  may  be  deemed  neces- 
sary, 
r  [it  being  the  opinion  of  the  court  that  the 
act  incoiporating  the  bank  is  constitutional, 
and  that  the  power  of  establishing  a  branch  in 
the  state  of  Maryland  might  be  properly  exer- 
cised by  the  bank  itself,  we  proceed  to  inquire: 

2.  W  hether  the  state  of  Maryland  may,  with- 
out violating  the  constitution,  tax  that  branch? 
^  That  the  power  of  taxation  is  one  of  vital 
importance;  that  it  is  retained  by  the  states; 
that  it  is  not  abridged  by  the  grant  of  a  similar 
power  to  the  government  of  Uie  Union ;  that  it 
is  to  be  concurrently  exercised  by  the  two  gov- 
ernment!}: are  truths  which  have  never  been 
tjenied.  j  But,  such  is  the  paramount  character 
'of  the  constitution  that  its  capacity  to  withdraw 
any  subject  from  the  action  of  even  this  power, 
is  admitted.  The  states  are  expressly  forbidden 
to  lay  any  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  execut- 
ing their  inspection  laws.  If  the  obligation  of 
this  prohibition  must  be  conceded— if  it  may 
restrain  a  state  from  the  exercise  of  its  taxing 
power  on  imports  and  exports — the  same  para- 
mount character  would  seem  to  restrain,  as  it 
certainly  may  restrain,  a  state  from  such  other 
exercise  of  this  power,  as  is  in  its  nature  in- 
compatible with,  and  repugnant  to,  the  con- 
stitutional laws  of  the  Union.  A  law,  abeojute- 
420*1  ly  repugnant  to  another,  as  entirely  •re- 
peals that  other  as  if  express  terms  of  repeal 
were  used. 

On  this  ground  the  counsel  for  the  bank  place 
its  claim  to  be  exempted  from  the  power  of  a 
state  to  tax  its  operations.     There  is  no  express 


provision  for  the  case,  but  the  claim  has  been 
sustained  on  a  principle  which  so  entirely  per- 
vades the  constitution,  is  so  intermix^  with 
the  materials  which  compose  it,  so  interwoven 
with  its  web,  so  blended  with  its  texture,  as 
to  be  incapable  of  being  separated  from  it  with- 
out rending  it  into  shrSs. 
'  Sihis  great  principle  is,  that  the  constitution 
aVid  the  laws  made  in  pursuance  thereof  are 
supreme;  that  they  control  the  constitution  and 
laws  of  the  respective  states,  and  cannot  be 
controlled  by  them.7  Fsom-  4h48,  which  may 
^e  almost  termed  an  axiom,  other  propositions 
are  deduced  as  corollaries,  on  the  truth  or  error 
of  wnich,  and  on  their  application  to  this^!ase, 
the  cause  has  been  supposed  to  depend.  (These 
are,  Ist.  that  a  power  to  create  implies  a  power 
to  preserve.  2d.  That  a  power  to  destroy,  if 
wielded  by  a  different  hand,  is  hostile  to,  and 
incompatible  with  these  powers  to  create  and 
to  preserve.  8d.  That  where  this  repugnancy 
exists,  that  authority  which  is  supreme  must 
control,   not   yield  to  that  over  which  it   is 


supreme.  7 


These  propositions,  as  abstract  truths,  would, 
perhaps,  never  be  controverted.  Their  appli- 
cation to  this  case,  however,  has  been  denied; 
and,  both  in  maintaining  the  affirmative  and 
the  negative,  a  s{)lendor  of  eloquence,  and 
strength  of  argument  seldom,  if  ever,  surpass- 
ed, have  been  displayed. 

♦The  power  of  Congi^ss  to  cceatfi.  and  [*42  7 
of  course  to  cQutinue*  the  b»mk,  was  the  sub- 
ject of  the  preceding  part  of  this  opinion ;  and 
18  no  longer  to  be  considered  as  questionable. 

That  the  power  of  taxing  it  b^  the  states  may 
be  exercised  so  as  to  destroy  it,  is  too  obvious  to 
be  denied.  But  taxation  is  said  to  be  an  abf^o* 
lute  power,  which  acknowledges  no  other  lim- 
its than  those  expressly  prescribed  in  the  con- 
stitution, and  like  sovereign  power  of  every 
other  description,  is  trusted  to  the  discretion  of 
those  who  use  it.  But  the  very  terms  of  this 
argument  admit  that  the  sovereignty  of  the  state, 
in  the  article  of  taxation  itself,  is  subordinate 
to,  and  may  be  controlled  by  the  constitution  of 
the  United  States.  How  far  it  has  been  controll- 
ed by  that  instrument  must  be  a  question  of 
construction.  In  making  this  construction,  no 
principle  not  declared  can  be  admissible,  which 
would  defeat  the  legitimate  operations  of  a  su- 
preme government.  It  is  of  the  very  essence  of 
supremacy  to  remove  all  obstacles  to  its  action 
within  its  own  sphere,  and  so  to  modify  every 
power  vested  in  subordinate  governments  as  to 
exempt  its  own  operations  from  their  own  in- 
fluence. This  effect  need  not  be  stated  in  terms. 
It  is  so  involved  in  the  declaration  of  supremacy, 
so  necessarily  implied  in  it,  that  the  expression 
of  it  could  not  make  it  more  certain.  W  e  must, 
therefore,  keep  it  in  view  while  construing  the 
constitution. 

The  argument  on  the  part  of  the  state  of 
Maryland  is,  not  that  the  states  may  directly 
resist  a  law  of  Congress,  but  that  tliey  may  ex- 
ercise their  ^acknowledged  powers  upon  [*4:28 
it.  and  that  the  constitution  leaves  them  this 
right  in  the  confidence  that  they  will  not  abuse 
it. 

Before  we  proceed  to  examine  this  argument, 
and  to  subject  it  to  the  test  of  the  constitution, 
we  must  be  permitted  to  be^'  ^  a  few  consid- 
erations on  the  nature  an^    f     t  of  thb  orig' 
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iual  right  of  taxation,  which  is  aclcnowledsed  to 
remain  with  Ihe  states.  It  is  admitted  that  the 
power  of  taxing  the  people  and  their  property 
IS  essential  to  the  very  existence  of  government, 
and  may  be  le^tiraately  exercised  on  the  ob- 
jecUi  to  wliich  it  is  applicable,  to  the  utmost  ex- 
tent to  which  the  government  may  choose  to 
carry  it.  The  only  security  agtiinst  the  abuse 
of  this  power  is  found  in  the  structure  of  the 
government  itself.  In  imposing  a  tax  the  leg- 
islature acts  upon  its  constituent^).  This  is  in 
general  a  sufficient  security  against  erroneous 
and  oppressive  taxation. 

The  people  of  a  state,  therefore,  give  to  their 
government  a  right  of  taxing  themselves  and 
their  property,  and  as  the  exigencies  of  gov- 
ernment cannot  be  limited,  thev  prescribe  no 
limits  to  the  exercise  of  this  right,  resting  con- 
fidently on  the  interest  of  the  legislator,  and  on 
the  innuencc  of  the  constituents  over  their  rep- 
resentative, to  guard  them  against  its  abuse. 
But  the  means  employed  by  the  government  of 
the  Union  have  no  such  security,  nor  is  the 
right  of  a  state  to  tax  them  sustained  by  the 
same  theory.  Those  means  are  not  given  by  the 
people  of  a  particular  state,  not  given  by  the 
constituents  of  the  legislature,  which  claim  the 
riglit  to  tax  them,  but  by  the  people  of  all  the 
420*]  states.  They  are  given  by  all.  *forthe 
benefit vof  all — and  upon  theory,  should  be  sub- 
jected to  that  government  only  which  belongs 
to  all. 

It  may  be  objected  to  this  definition,  that  the 
power  of  taxation  is  not  confined  to  the  people 
and  property  of  a  state.  It  may  be  exercised 
upon  every  object  brought  withm  its  jurisdic- 
tion. 

This  is  true.  But  to  what  source  do  we  trace 
this  right?  It  is  obvious  that  it  is  an  incident 
of  sovereignty,  and  is  co-extcnsive  with  that 
to  which  it  is  an  incident.  All  subjects  over 
which  the  sovereign  power  of  a  state  extends, 
are  objects  of  taxation ;  but  those  over  which 
it  does  not  extend,  are,  upon  the  soundest  prin- 
ciples, exempt  from  taxaj^lpn.  This  proposition 
may  almost  be  pronouTiced  self-evident. 

The  sovereignty  of  a  state  extends  to  every- 
thing which  exists  l)y  its  own  authority,  or  is 
introduced  by  its  permission ;  but  does  it  ex- 
tend to  those  mert'us  which  are  employed  by 
Congress  to  carry  /into  execution — powers  con- 
ferred on  that  bociy  by  the  people  of  the  United 
States?  We  thinik  it  demonstrable  that  it  does 
not.  Those  po^'/ers  are  not  given  by  the  people 
of  a  single  stiite.  They  are  given  by  the 
people  of  the  United  States,  to  a  government 
whose  laws,  mtide  in  pursuance  of  tlie  constitu- 
tion, are  declaved  tu  be  supreme.  Consequently, 
the  people  of  a  single  state  cannot  confer  a  sov- 
ereignty whicli  will  extend  over  them. 

If  we  measLre  the  power  of  taxation  residing 
in  a  state,  by  nhe  extent  of  sovereignty  which 
the  people  ov  a  single  state  possess,  and  can 
confer  on  itaJ  government,  we  have  an  intelli- 
430*]  giWib  standard,  applicable  *to  every 
case  to  wnicfii  the  power  may  be  applied.  We 
have  a  prixutiple  which  leaves  the  power  of  tax- 
ing the  peclple  and  property  of  a  state  unimpair- 
ed ;  which  leaves  to  a  state  the  command  of  all 
its  resourcl's,  and  which  places  beyond  its  reach, 
all  those  powers  which  arc  conferred  by  the 
people  of  tiie  United  States  on  the  government 
of  the  Unicin.  and  all  those  means  which  are 
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given  for  the  purpose  of  carrying  those  powerR 
into  execution.  We  have  a  principle  which  is 
safe  for  the  states,  and  safe  for  the  Union.  We 
are  relieved,  as  we  ought  to  be,  from  clashing 
sovereignty;  from  interfering  powers;  from  a 
repugnancy  between  a  right  in  one  government 
to  pull  down  what  there  is  an  acknowledged 
right  in  another  to  build  up;  from  the  incompat- 
ibility of  a  right  in  one  government  to  destroy 
what  there  is  a  right  in  another  to  preserve. 
We  are  not  driven  to  the  perplexing  inquiry,  so 
unfit  for  the  judicial  department,  what  degree 
of  taxation  is  the  legitimate  use,  and  what  de- 
gree may  amount  to  the  abuse  of  the  power. 
The  attempt  to  use  it  on  the  means  employed  by 
the  government  of  the  Union,  in  pursuance  of 
the  constitution,  is  itself  an  abuse,  because  it  is 
the  usurpation  of  a  power  which  the  people  of 
a  single  state  cannot  give. 

We  find,  then,  on  just  theory,  a  total  failure 
of  this  original  right  to  tax  the  means  employed 
by  the  government  of  the  Union,  for  the  execu- 
tion of  its  powers.  The  right  never  existed,  and 
the  question  whether  it  has  been  surrendered, 
cannot  arise. 

But,  waiving  this  theory  for  the  present,  let 
us  resume  the  inquiry,  whether  this  power  can 
be  exercised  'by  the  respective  states,  [*43 1 
consistently  with  a  fair  construction  of  tue  con- 
stitution. 

That  the  power  to  tax  involves  the  power  to 
destroy ;  that  the  power  to  destroy  may  defeat 
and  render  useless  the  power  to  create;  that 
there  is  a  plain  repugnance,  in  conferring  on 
one  government  a  power  to  control  the  consti- 
tutional measures  of  another,  which  other,  with 
respect  to  those  very  measures,  is  declared  to 
be  supreme  over  that  which  exerts  the  control, 
are  propositions  not  to  be  denied.  But  all  in- 
consistencies are  to  be  reconciled  by  the  magic 
of  the  word  confidence.  Taxation,  it  is  said, 
does  not  necessarily  and  unavoidably  destroy. 
To  carry  it  to  the  excess  of  destruction  would  be 
an  abuse,  to  presume  which,  would  banish  that 
confidence  which  is  essential  to  all  government. 

But  is  this  a  case  of  confidence?  Would  the 
people  of  any  one  state  trust  those  of  another  with 
a  power  to  control  the  most  insignificant  opera- 
tions of  their  state  government?  We  know 
they  would  not.  Why,  then,  should  we  sup- 
pose that  the  people  oi  any  one  state  should  be 
willing  to  trust  those  of  another  with  a  power 
to  control  the  operations  of  a  government  to 
which  they  have  confided  the  most  important 
and  most  valuable  interests?  In  the  legislature 
of  the  Union  alone,  are  all  represent^l.  The 
legislature  of  the  Union  alone,  Uierefore,  can  be 
trusted  by  the  people  with  the  power  of  con- 
trolling measures  which  concern  all,  in  the  con- 
fidence that  it  will  not  \ye  abused.  This,  then, 
is  not  a  case  of  confidence,  and  we  must  consid- 
er it  as  it  really  is. 

*If  we  apply  the  principle  for  which  [*432 
the  state  of  Maryland  contends,  to  the  constitu- 
tion generally,  we  shall  find  it  capable  of  chang- 
ing totally  tlie  character  of  that  instrument. 
We  shall  find  it  capable  of  arresting  all  the 
measures  of  the  government,  and  of  prostrating 
it  at  the  foot  of  the  states.  The  American  peo- 
ple have  declared  their  constitution,  and  the 
laws  made  in  pursuance  thereof,  to  be  supreme; 
but  this  principle  would  transfer  the  supremacy, 
in  fact,  to  the  states. 
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If  the  states  may  tax  one  instrument,  employ- 
ed by  the  government  in  the  execution  of  its 
powers,  they  may  tax  any  and  even'  otiier  instru- 
ment. They  may  tax  the  mail ;  they  may  tax 
the  mint;  they  may  tax  patent-rights;  they  may 
tax  the  papers  of  the  custom-house ;  they  may 
tax  judicial  process;  they  may  tax  all  the  means 
employed  by  the  government,  to  an  excess 
which  would  defeat  all  the  ends  of  govern- 
ment. This  was  not  intended  by  the  American 
X)eople.  They  did  not  design  to  make  their 
government  dependent  on  the  states. 

Gentlemen  say  they  do  not  claim  the  right 
to  extend  state  taxation  to  these  objects.  They 
limit  their  pretensions  to  property.  But  on 
what  principle  is  this  distinction  made?  Those 
who  make  it  have  furnished  no  reason  for  it. 
and  the  principle  for  which  they  contend  denies 
it.  They  contend  that  the  power  of  taxation 
has  no  other  limit  than  is  found  in  the  10th  sec- 
tion of  the  1st  article  of  the  constitution ;  that, 
with  respect  to  everything  else,  the  power  of 
the  states  is  supreme,  and  admits  of  no  control. 
If  this  be  true,  the  distinction  between  prop 
433*]  erty  and  *other  subjects  to  which  the 
power  of  taxation  is  applicable,  is  merely  arbi- 
trary, and  can  never  be  sustained.  This  is  not 
all.  If  the  controlling  power  of  the  states  be 
established ;  if  their  supremacy  as  to  taxation 
be  acknowledged ;  what  is  to  restrain  their  ex- 
ercising this  control  in  any  shape  they  may 
please  to  give  it?  Their  sovereignty  is  not 
confined  to  taxation.  That  is  not  the  only 
mode  in  which  it  might  be  displayed.  The 
question  is,  in  truth,  a  question  of  supremacy ; 
and  if  the  right  of  the  states  to  tax  the  means 
employed  by  the  general  government  be  con- 
ceded, the  declaration  that  the  constitution, 
and  the  laws  made  in  pursuance  thereof,  shall 
be  the  supreme  law  of  the  land,  is  empty  and 
unmeaning  declamation. 

In  the  course  of  the  argument,  Ths  Federalist 
has  been  quoted;   and  the  opinions  expressed 
by  the  authors  of  that  work  have  been  justly 
supposed  to  be  entitled  to  great  respect  in  ex- 
pounding the  con.stitution.     No  tribute  can  he 
paid  to   them  which  exceeds  their  merit;  but 
in  appl^in^  their  opinions  to  the  cases  which 
may  arise  in  the  progress  of  our  government, 
a  right  to  judge  of  tJieir  correctness  must  be 
retained;   and,  to  understand    the   argument, 
we  must  examine  the  proposition  it  maintains, 
and  the  objections  against  which  it  is  directed. 
The  subject  of  those  numbers,  from  which 
passages  have  been  cited,  is  the  unlimited  power 
of  taxation  which  is  vested  in  the  general  govern- 
ment.    The  objection  to  this  unlimited  power, 
which  the  argument  seeks  to  remove,  is  stated 
with  fullness  and  clearness.  It  is, '  'that  an  indefi- 
nite  power  of  taxation  in  the  latter  (the  govern- 
4-34*]  ment  *of  the  Union)  might,  and  proba- 
bly would,  in  time,  deprive  the  former  (the 
goverament  of  the  states)  of  the  means  of  pro- 
viding for  their  own  necessities;  and   would 
subject  Ihem  entirely  to  the  mercy  of  the  na- 
tional legislature.     As  the  laws  of  the  Union 
are  to  become  the  supreme  law  of  the  land; 
as  it  is  to  have  power  to  pass  all   laws  that 
may  be  necessary  for  carrying  into  execution 
the  authorities  with  which  it  is  proposed  to  vest 
it ;  the  national  government  might  at  any  time 
abolish  the  taxes  imposed  for  state  objects, 
«08 


upon  the  pretense  of  an  interference  with  ite 
own.  It  might  allege  a  necessity  for  domff 
this,  in  order  to  give  efflcacy  to  the  national 
revenues;  and  thus  all  the  resources  of  taxation 
might,  by  degrees,  become  the  subjects  of 
federal  monopoly,  to  the  entire  excli^wn  and 
destruction  of  the  state  governments. 

The  objections  to  the  constitution  which  are 
noticed  in  these  numbers,  were  to  the  undefined 
power  of  the  government  to  tax,  not  to  the  in- 
cidental privilege  of  exempting  its  own  meas- 
ures from  state  taxation.  The  consequences 
apprehended  from  this  undefined  power  were, 
that  it  would  absorb  all  the  objects  of  taxa- 
tion, •'  to  the  exclusion  and  destruction  of  the 
state  governments."  The  arguments  of  The 
Federalist  are  intended  to  prove  the  fallacy  of 
these  apprehensions;  not  to  prove  that  the  gov- 
ernment was  incapable  of  executing  any  of  its 
powers,  without  exposing  the  means  it  employ- 
ed to  the  embarrassments  of  state  taxation. 
Arguments  urged  against  these  objections,  and 
these  apprehensions,  are  to  be  understood 
as  relating  to  the  points  they  *mean  to  [*435 
prove.  Had  the  authors  of  those  excellent 
essays  been  asked,  whether  they  contended 
for  that  construction  of  the  constitution, 
which  would  place  within  the  reach  of  the 
states  those  measures  which  the  govemnienl 
might  adopt  for  the  execution  of  its  powers;  no 
man,  who  has  read  their  instructive  pages,  will 
hesitate  to  admit  that  their  answer  must  have 
been  in  the  negative. 

It  has  also  been  insisted,  that,  aa  the  power 
of  taxation  in  the  general  and  state  governments 
is  acknowledged  to  be  concurrent,  every  argu- 
ment which  would  sustain  the  right  of  the  gen- 
eral government  to  tax  banks  chartered  by  the 
states,  will  equally  sustain  the  right  of  the 
states  to  tax  banks  chartered  by  the  general 
government. 

But  the  two  cases  are  not  on  the  same  reason. 
Tlie  people  of  all  the  states  have  created  the 
general  government,  and  have  conferred  upon 
it  the  general  DQKMflliftxation.     The  people 
oftt«-rti(r^mS:abd  theV*^  themselves,  are 
represented  in  Congress.  V^^'  ^v^^^'L^'^P,'^ 
sentatives,  exercise  tliis  ^^J-    V^|^^°  IJ^^  ^l 
the  chartered  institutionsbf  *®  ®^^^-  ^^^^  ^? 
their  constituents;  and  these ^*^  must  be  uni- 
form.    But,  when  a  state  tax^^^^,  f^^Tt  Lm! 
of  the  government  of  the  Uni,f°  t>laies,  it  acis 
upon  institutions  created,  not  I^L^'^^'^w^m^'J"' 
stituents.  but  by  people  iver  W^^^^^ 
no  control.  It  acts  upon  the  meill*S^  „  ,E1 
emment  created  by  others  as  T*^^ 
selves,   for  the  benefit  ofotherl-    .*,„•  ^Ki,»h 
with  themselves.     The  difference V^,  '^t  J  !^ 
always   exists,    and    always    milll^  Mii.iA 
tween  the  action  of  the  whole  on  a*T^iiZ!h^ 
and  the  action  of  a  part  on  th«f  JlfS^  m 
tween  the  laws  of  a  governmentL^l^t  w^ch 
be  supreme,  and  those  of  a  govern  P ^^  „ot  su' 
when  in  opposition  to  those  law.f 
preme.  L  * 

But  if  the  full  application  of  thiln^fTml 
could  be  admitted,  it  might  bring    iSe  banks 
tion  the  right  of  Congress  to  tax  the  stiT^-tates  to 
and  could  not  prove  the  right  of  ihd 
tax  the  Bank  of  the  United  States.   Vblect  its 

The  court  has  bestowed  on  this  %^ult  is  « 


most  deliberate  consideration.     The  / 
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conviction  that  the  states  have  no  jjower,  by 
taxation  or  otherwise,  to  retard,  impede,  bur- 
den, or  in  any  manner  control  the  operations 
of  the  constitutional  laws  enacted  by  Congress 
to  carry  into  execution  the  powers  vested  in 
the  general  government.  This  is,  we  think, 
the  unavoidable  consequence  of  that  supremacy 
which  the  constitution  has  declared. 

We  are  unanimously  of  opinion  that  the  law 
passed  by  the  legislature  of  Maryland,  impos- 
ing a  tax  on  the  Bank  of  the  United  States,  is 
unconstitutional  and  void. 

This  opinion  does  not  deprive  the  states  of 
any  resources  which  they  originally  possessed. 
It  does  not  extend  to  a  tax  paid  by  the  real 
property  of  the  bank,  in'  common  with  the 
other  real  property  within  the  state,  nor  to  a 
tax  imposed  on  the  interest  which  the  citizens 
of  Maryland  may  hold  in  this  institution,  in 
common  with  other  property  of  the  same  de- 
scription throughout  the  state.  But  this  is  a 
tax  on  the  operations  of  the  bank,  and  is,  con- 
sequently, a  lax  on  the  operation  of  an  instru- 
4*j7*J  ment  employed  by  the  government  ♦of 
the  Union  to  carry  its  powers  into  execution. 
Such  a  tax  must  be  unconstitutional. 


JUD3MBXT. -This  cause  camion  to  be  heard  on 
the  transcript  of  the  record  of  the  Court  of  Ap- 
peals of  the  state  of  Maryland,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  the  opin- 
ion of  this  court,  tliat  the  act  of  the  legislature  of 
Maryland  is  contrary  to  the  constitution  of  the 
United  States,  and  void;  and,  therefore,  that 
the  said  Court  of  Appeals  of  the  state  of  Mary- 
land erred  in  affirming  the  judgment  of  the 
Baltimore  County  Court,  in  which  judgment 
WHS  rendered  against  James  W.  M'Culloch;  but 
that  the  said  Court  of  Appeals  of  Maryland 
ought  to  have  reversed  the  said  judgment  of 
the  said  Baltimore  County  Court,  and  ought  to 
have  given  judfirment  for  the  said  appellant, 
M'Culloch.  It  Is,  therefore,  adjudged  and  or- 
dered, that  the  said  judgment  of  the  said  Court 
of  Appeals  of  the  state  of  Maryland  in  this 
oa^e.  be,  and  the  same  hereby  is,  reversed  and 
annulled.  And  this  court,  proceeding  to  ren- 
der such  judgmentas  the  said  Court  of  Appeals 
should  have  rendered;  it  is  further  adjudged 
and  ordered,  that  the  judgment  of  the  said 
Baltimore  County  Court  be  reversed  and  annul- 
led, and  that  judgmant  be  entered  in  the  said 
Baltimore  County  Court  for  the  said  James  W. 
M'Culloch. 


<:;ited-fl  Wheat.  780,  aifl,  868 ;  12  VVIient.  449,  45T ;  2 
P.jfc.  4m,  467,  4«»,  479 :  4  Pot.  5« J ;  «  Pot.  537,  5«5,  729 ; 
12  Pet.  721.  7«}:  14  Pot.  5J7 ;  1«  Pot.  4t9 :  3  H«>w.  178  ; 
i)  How.  59:5,  619;  0  Ho«r.  548;  7  How.  407,  532,  534,538; 
16  How.  388,  40i);  18  Hotr.  376,  445;  19  How.  542;  22 
How. 243:  2  »iiick,6:i2,  mi;  3  Wall.  590,  .^l,  597;  6 
Wall.  45,  47,  605 :  8  Wall.  551.  614,  Uo,  629.  631 ;  9  Wall. 
588,589;  11  Wall.  123,  127,429,  507;  12  Wall.  224,427, 
5.i2,  587-639,  542,  538.  570,  573,  575.  612,  826,  6Jl,  642 ;  18 
Wall.  64 ;  17  Wall.  3:34 ;  18  Wall.  34,  38,  43,  45,  47,  48 ;  20 
Wall.  863 ;  21  Wall.  93 ;  I  Otto,  33,  373 ;  2  Otto,  253 ;  5 
Otto,  687;  6  Otto,  4iih  60i ;  7  Otto,  666;  9  Otto,  279, 
:2S1 ;  10  Otto,  497,  543 ;  12  Otto,  593 ;  2  Wall.,  Jr.,  74 ;  1 
Al»b.  V.  8.  48,  50,  56,  77,  229-231,  mi ;  2  Abb.  U.  A.  112, 
341,  5a5;  Deady,  2.M ;  5  Bank.  Ketf.  248 : 8  Bank.  Keg. 
2S8 ;  7  Bank.  Be>r.  424, 428 ;  11  Bank.  Ro?.  a3 ;  1  Bond, 
.5*J1 ;  7  Ben.  272,  466:  5  McLean,  181 ;  1  Wood.  &  M. 
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♦[instance  court.] 

THE  GENERAL  SMITH. 
Hollins  bt  al.  ,  Glmmants, 

The  admiralty  possesses  a  greneral  Jurisdiction  in 
cases  of  suits  by  material  men,  in  permnam,  and  in 
fem. 

vvhere,  however,  the  prooeedingr  Is  in  rem,  to  en- 
force a  specific  lien,  it  is  incuml)ent  upon  the  party 
to  establish  the  oxistence  of  such  iien  in  the  par- 
ticular case. 

Where  repairs  have  been  made,  or  necessaries 
furnished  to  a  foreifrn  ship,  or  to  a  ship  in  a  port  of 
the  state  to  which  she  does  not  belon^i  the  general 
maritime  law  gives  the  party  a  lien  on  the  ship  it- 
self for  his  security,  and  he  may  maintain  a  suit  in 
rem  in  the  admiralty,  to  enforce  bis  right. 

But,  as  to  repairs  and  necessaries  in  the  port  or 
state  to  which  the  ship  belongs,  the  case  is  govern- 
ed altogether  by  the  local  law ;  and  no  lien  is  im- 
plied unless  by  that  law. 

By  the  common  law,  material  men  furnishing  re- 
pairs to  a  domestic  ship,  have  no  particular  lien 
upon  the  ship  itself  for  their  demand.  • 

A  shipwright  who  has  taken  a  ship  into  his  pos- 
session to  repair  it,  is  not  bound  to  part  with  the 
Eossession  until  he  is  paid  for  the  repairs.  But  if 
e  parts  with  the  possession  (of  a  domestic  ship),  or 
has  worked  upon  it  without  taking  possession,  he 
has  no  claim  upon  the  ship  itself. 

The  common  law  being  the  law  of  Maryland,  on 
this  subject,  it  was  held,  that  material  men  could 
not  maintain  a  suit  in  rem  in  the  District  Ckiurt  of 
Maryland,  for  supplies  furnished  to  a  domestic 
ship,  although  they  might  have  maintained  a  suit 
in  per»)nam  in  that  court. 

APPEAL  from  the  Circuit  Court  of  Mary- 
land. 

This  was  a  libel  filed  on  the  4th  day  of  Octo- 
ber, 1816,  in  the  District  Court  of  Maryland, 
setting  forth  that  James  Ramsay,  the  libelant, 
had  supplied  and  furnished  for  the  use,  ac- 
commodation, and  equipment  of  the  ship  Gen- 
eral Smith,  at  Baltimore,  in  the  district  of 
♦Maryland,  to  equip  and  prepare  her  [*4:39 
for  a  voyage  on  the  high  seas,  various  articles 
of  cordage,  ship  chandlery,  and  stores,  amount- 
ing in  the  whole  to  the  value  of  $4,599.75.  for 
no  part  of  which  he  had  received  any  compen- 
sation, payment,  or  security.  That  the  said 
ship  was  then  owned  by  a  certain  George 
Stevenson,  to  whom  he  had  applied  for  pay- 
ment of  said  materials  furnished,  but  without 
effect.  And  praying  the  usual  process  against 
the  ship,  and  that  she  should  be  sold  under  the 
decree  of  the  court,  to  pay  and  satisfy  the  libel- 
ant his  claim. 

A  claim  was  given  for  the  ship  by  John  Hol- 
lins and  James  W.  M'Culloch,  merchants,  of 
Baltimore. 


NOTB.— The  above  case  (The  General  Smith)  is  a 
leading  one  in  the  admiralty  courts.  Its  doctrine 
has  been  constantly  acted  upon  In  the  courts  of  the 
United  States.  Poyroux  v.  Howard,  7  Pet.  SS4;  The 
Steamer  St.  Lawrence,  1  Black,  &32:  Schooner  Mar^ 
ion,  1  Story,  C.  C.  OS ;  VVlck  v.  Schooner  Samuel 
Strong,  6  McLean,  687. 

The  rule  of  the  EnglisK  common  law  is  the  same 
(Buxton  V.  Snee^  vesey,  154;  Knapp's  reports  of 
cases  before  the  Privy  Council  on  Appeals,  vol.  III. 
95),  that  material  mei)  and  mechanics,  furnishing 
repairs  to  a  domestic  ship,  have  no  particular  lien 
upon  the  ship  itself,  or  its  proceeds,  in  court,  under 
a  decree  and  sale,  for  the  recovery  of  their  de- 
mands, with  the  exception  of  the  shipwright  who 
has  possession  of  the  ship.  As  long  as  he  retains 
possession,  he  has  a  lien  for  repairs.  The  distinction 
is,  that  if  repairs  have  been  made,  or  necessaries 
furnished,  to  a  foreign  ship,  or  to  a  ship  in  the  port 
of  a  state  to  which  she  does  not  belong,  the  general 
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On  the  hearing  of  the  cause  in  the  court  be- 
low, it  was  proved,  or  admitted  by  the  parties, 
that  the  ship  was  an  American  ship,  and  for- 
merly was  the  property  of  George  P.  Stevenson, 
a  merchant  of  Baltimore,  and  a  citizen  of  the 
United  States;  and  that  whilst  the  ship  so  be- 
longed to  Stevenson,  the  libelant,  a  ship  chand- 
ler of  Baltimore,  furnished  for  her  use  various 
articles  of  ship  chandlery  to  equip  and  furnish 
her,  it  being  her  first  equipment  to  perform  a 
voyage  to  a  foreign  country,  to  wit.  to  Rotter- 
dam and  Liverpool,  and  back  to  Baltimore. 
That  Stevenson  was  also  the  owner  of  several 
other  vessels,  for  which  the  libelant  from  time 
to  time  furnished  articles  for  their  equipment 
for  foreign  voyages,  and  that  payments  were 
made  by  Stevenson  to  the  libelant,  at  different 
times,  on  their  general  account,  without  appli- 
cation to  any  particular  part  of  the  account. 
That  the  ship  soon  afterwards  sailed,  &c.  That 
440*]  the.8liip  departed  *from  Baltimore,  on 
the  voyage,  without  any  express  assent  or  per- 
mission of  the  libelant,  and  also,  without  ob- 
iection  being  made  on  his  part,  and  without  his 
having  attempted  to  detain  her,  or  enforce  any 
lien  which  he  had  against  her  for  the  articles 
furnished.  That  the  ship  continued  to  be  the 
property  of  said  Stevenson,  duiing  the  said 
voyage,  and  after  her  return,  and  was  not  sold 
or  disposed  of  in  any  way  by  him,  until  the  3d 
day  of  October,  1816,  when,  finding  himself 
embarrassed  in  his  pecuniary  affaii*s,  and  obliged 
to  stop  payment,  he  executed  an  assignment  to 
the  claimants  of  his  property,  including  the  ship 
General  Smith,  in  trust  for  the  payment  of  all 
bonds  for  duties  due  by  said  Stevenson  to  the 
United  States,  and  for  *the  pavment  and  satis- 
faction of  his  other  creditors,  &c. 

Another  libel  was  filed  on  the  11th  of  Novem- 
ber, 1816,  against  the  same  ship,  by  Rebecca 
Cockrill,  administratrix  of  Thomas  Cockrill, 
deceased,  alleging  that  the  said  Thomas,  in  his 
lifetime,  at  Baltimore,  in  the  said  district,  did 
furnish  a  laree  amount  of  iron  materials,  and 
bestow  much  labor  find  trouble  by  himself,  and 
those  hired  and  employed  by  him,  in  working 


up  and  prepaiing  certain  iron  materials  for 
building  and  preparing  the  said  ship  for  navi- 
gating the  high  seas,  all  which  materials,  and 
work  and  labor,  were  in  fact  applied  and  used 
in  the  construction  and  fitting  said  ship,  accord- 
ing to  a  bill  of  particulars  annexed.  That  the 
libelant  has  been  informed,  and  believes,  that 
said  ship  is  owned  and  claimed  by  various  per- 
sons in  certain  proportions,  but  in  what  pro- 
portions, and  who  are  the  several  owners,  she 
*does  not  know,  and  cannot,  therefore,  [*441 
state.  That  neither  the  said  Thomas,  in  his 
life-time,  nor  the  libelant,  since  his  decease, 
have  ever  received  any  part  of  said  account,  or 
an}^  security  or  satisfaction  for  the  same.  Con- 
cluding; with  the  usual  prayer  for  process.  &c. 

A  claim  was  given  for  the  same  parties,  and 
at  the  hearing,  the  same  proofs  and  admistdonjit 
were  made  sa  in  the  suit  of  James  RauLsey ;  ex- 
cept that  it  did  not  appear  that  Thomas  Cock- 
rill had  furnished  any  other  vessels  belonging 
to  Stevenson  with  materials,  or  that  any  pay- 
ments on  account  had  been  made  by  said  Stev- 
enson to  said  Cockrill,  or  to  the  libelant  a»i  his 
administratrix. 

The  District  Court  ordered  the  ship  to  be 
sold,  and  decreed  that  the  libelants  should  t)e 
paid  out  of  the  proceeds  the  amount  of  their 
demands  for  materials  furnished.  In  the  Cir- 
cuit Court  this  decree  was  affirmed,  pro  forma, 
by  consent,  and  the  cause  was  brought  by  ap- 
peal to  this  court. 

Mr.Pinkney,foT  the  appellants  and  claimants, 
admitted  the  general  jurisdiction  of  the  District 
Court,  as  an  instance  court  of  admiralty*,  over 
suits  by  material  men  in  penonam  and  in  rem, 
and  over  other  maritime  contracts;  but  denied 
that  a  suit  in  rem  could  be  maintained  in  the 
present  case,  because  the  parties  had  no  specific 
lien  upon  the  ship  for  supplies  furnished  in  the 
port  to  which  she  belonged.  In  the  case  of 
materials  furnished  or  repairs  done  to  a  foreign 
ship,  the  maritime  law  has  given  such  a  lien, 
which  may  be  enforced  b^'  a  suit  in  the  Admi- 
ralty. *But  in  the  Ciise  of  a  domestic  [*4r4r2 
ship,  it  was  long  since  settled  by  the  most  solemn 


marine  law,  following  the  civil  law,  gives  the  party 
a  lien  on  the  ship  itself  tor  it8  securit  v,  and  he  may 
maintain  a  suit  inreiri,  in  the  admiralty,  to  enforce 
hie  right.  3  Kent's  Coram.  1«9, 170 :  The  Ship  Forti- 
tude. 3  Sumn.  228;  5  Conn.  R.  63];  6  Dana.  (Ky.) 
27,  28 ;  The  Brig  Nestor.  1  Sum n.  74.  79 ;  The  Schoon- 
er Marion,  1  Story,  68;  Head  v.  The  Hull  of  h  Briff, 
1  Story,  246;  Davis  v.  Child,  3  N.  Y.  Leg.  Obs.  147 ; 
Zane  v.  The  Bi  Ik  President,  4  Wash.  C.  C.  463 ;  Davis 
V.  A  New  Drlg,  Gilp.  473;  The  Jerusalem,  2  Gall. 
345;  Stevens  V. The  Sandwich,  Pet.  Adm.2b3,note; 
Mag-uire  v.  Card.  21  How.  248;  The  St.  Law- 
i^ncc.  1  Black.  622;  The  St.  Jagrode  Cuba,  9  Wheat. 
409;  The  Jerusalem,  2  Gall.  846;  Woodruff  v.  The 
Levi  Dearltorne,  4  Am.  Lmw  J.  N.  8.  97,  88:  Parchet 
V.  The  Davis,  Ci-abbe,  185;  The  Hull  of  a  New  Brig, 
3  Law  Kep.  66;  Nail  v.  The  Illinois,  6  McLean,  418; 
Carroll  v.  The  Leathei:s,  Newb.  432;  Iceland  v.  The 
Medora,  2  Wood.  &  M.  92 ;  The  Sea  Lark.l  Spiacrue, 
671;  Whitlock  v.  The  ThaJes,  20  How.  Pr.  (N.  Y.) 
447 ;  The  City  of  N.  Y.,  3Blatchf.  187 ;  S.  C.  12  N.  Y. 
LefT-  Obs.  300;  The  Cabar^a,  3  Bkitchf.  76;  The 
Gustavia,  Blatcbf .  &  H.  189 :  Tull  v.  The  Wash.  Irv- 
ing, 7  Int.  Rev.  Hcc.  109;  Buddington  v.  Stewart,  14 
Conn.  404. 

A  person  who  furnishes  supplies  to  a  foreign  vee- 
sel  has  no  lien  on  the  ves**el  tlu'i'ef  or,  unless  he  show 
that  such  supplies  could  not  have  been  obtained 
upon  the  pergonal  crt»dlt  of  the  owner.  Pratt  v. 
Keed,  19  How  360;  The  Sarah  Starr,  1  Sprague,  463; 
The  Sea  I^irk,  1  Sprague,  571 ;  The  James  Guy,  6 
Int.  Rev.  Rec.  68. 
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Vessels  belonffing  to  one  8tat«  when  in  the  porl» 
of  another  are  deemed  so  far  foreign  that  the  lien 
for  necessaries  attaches.  The  Hull  of  a  New  Brigr. 
3  Law  Rep.  09 ;  The  Chusan,  1  Sprague.  39 :  Thomas 
v.  The  Kosciusko,  11  N.  Y.  Leg.  Obs.  88;  Whitlock 
V.  Thales,20  How.Pr.  (N.  Y.)  447;  Levering  v.  Bk. 
of  Columbia.  1  Cranch,  C.  C.  152,  207. 

As  to  w  het  her  the  vessel  is  deemed  foreign  or  not, 
on  this  j-ubject,  depends  on  the  n  sldcnoe  of  her 
owners,  not  on  the  port  of  her  enrollu^ent.  Hill  v. 
The  Golden  Gate,  Newb.908 ;  S.  C.  5  Am.  Law  Reg. 
142;  Thomas  v.  The  Kosciusko,  11  N.  Y.  Leg.  Olis. 
38 ;  Tree  v.  The  Indiana,  Crabbe,  479 ;  The  St.  Jago 
de  Cuba,  9  Wheat.  409. 

For  n  pairs  and  necessaries  furnished  in  a  port  or 
state  to  which  the  ship  belongs,  the  case  is  govern- 
ed by  the  local  law  of  the  state,  urd  no  lien  exl^ti* 
except  by  such  law.  Boone  v.  The  Hornet.  Cm bt  e, 
426 ;  The  Eli7.H  Jane,  1  Sprague,  152 ;  The  Lillic  Mills. 
1  Sprague,  307;  8  Law  Rep.  N.  8.  494;  The  Krig 
Nestcjr,  1  Sumn.  74.  79;  The  Schooner  Marion,  1 
Story,  246 ;  Buddington  v.  Stewart,  14  Conn.  4(K : 
Harper  v.  A  New  Brig,  1  Gllp.  536. 

The  legislature  of  New  York  has  specially  pro- 
vided for  the  collection  of  demands  against  sfaipK 
ai  d  v€>8scls,  and  when  liens  attach  theiec  n.  Act  of 
New  York  <.f  24th  April,  1862,  chap.  4H2;  2N.  Y.  K. 
S.  600 ;  Act  of  New  York  of  May  19,  1879,  chap.  3:$4. 
Other  states,  as  Illinois  Indiana,  Pennsylvania, 
Missouri,  and  Maine,  have  T>assed  laws  reyula ting 
liens,  and  the  collection  of  debts  against  boatK  and 
vessels. 
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adjudications  of  the  common  law  (which  is  the 
law  of  Maryland  on  this  subject),  that  mechanics 
bave  no  lien  upon  the  ship  itself  for  their  de- 
mands, but  must  look  to  the  personal  security 
of  the  owner.'  Had  this  been  &  suit  in  personam 
in  the  Admiralty,  there  would  have  been  no 
doubt  that  the  District  Court  would  have  had 
jurisdiction;  but  there  being,  by  the  local  law, 
no  specific  lien  to  be  enforced,  there  could  be 
no  ffround  to  maintain  a  suit  in  rein. 

Mr.  Winder,  contra,  insisted,  that  the  ques- 
tion of  jurisdiction  and  lien  were  intimately  and 
inseparably  connected.  In  England,  the  lien 
has  been  denied  to  attach,  in  the  case  of  domes- 
tic ships,  because  the  courts  of  common  law.  in 
their  unreasonable  jealousy  of  the  admiralty 
jurisdiction,  would  not  permit  the  only  court 
which  could  enforce  the  lien  to  take  copiizance 
of  it.  Consequently,  the  lien  has  been  lost  with 
the  jurisdiction.  But  the  universal  maritime 
law,  as  administered  in  the  European  courts  of 
admiralty,  recognizes  the  lien  in  the  case  of  a 
domestic  as  well  as  a  foreign  ship :'  and  com- 
mercial policy  demands  that  it  should  be  en- 
forced in  both  cases. 


443*]  *Story,  J.,  delivered  the  opinion  of 
the  court: 

No  doubt  is  entertained  by  this  court,  that 
the  Admiralty  rightfully  possesses  a  general 
jurisdiction  in  cases  of  material  men;  and  if  this 
had  lieen  a  suit  in  personam,  there  would  not 
have  been  any  hesitation  in  sustaining  the  juris- 
diction of  the  District  Court.  Where,  however, 
the  proceeding  is  in  rem,  to  enforce  a  specific 
lien,  it  is  incuml>ent  upon  those  who  seek  the 
aid  of  the  court  to  establish  the  existence  of 
such  lien  in  the  particular  case.  Where  repairs 
have  been  made,  or  necessaries  have  been  fur- 
nished to  a  foreign  ship,  or  to  a  ship  in  a  port 
of  the  state  to  which  she  does  not  belong,  the 
general  maritime  law,  following  the  civil  law, 
gives  the  party  a  lien  on  the  ship  itself  for  his 
security;  and  he  may  well  maintain  a  suit  in 
rem  in  the  Admiralty  to  enforce  his  right.  But 
in  respect  to  repairs  and  necessaries  in  the  port 
or  state  to  which  the  ship  belongs,  the  case  is 
governed  altogether  by  the  municipal  law  of 
that  state;  ana  no  lien  is  implied  unless  it  is 
recognized  by  that  law.  Now,  it  has  been  long 
settled,  whether  originally  upon  the  soundest 
principles  it  is  now  too  late  to  inquire,  that  hy 
the  common  law,  which  is  the  law  of  Maryland, 
material  men  and  mechanics  furnishing  repairs 
to  a  domestic  ship,  have  no  particular  lien  upon 
the  ship  itself  for  the  recovery  of  their  demands. 
A  shipwright,  indeed,  who  has  taken  a  ship 
into  his  own  possession  to  repair  it,  is  not  bound 
to  part  with  the  possession  until  he  is  paid  for 
the  repairs,  any  more  than  any  other  artificer. 
But  if  he  has  once  parted  witii  the  possession, 
444*1  *or  has  worked  upon  it  without  taking 
possession,  he  is  not  deemed  a  privileged  credi- 
tor, having  any  claim  upon  the  ship  itself. 

Without,  therefore,  entering  into  a  discussion 
of  the  particular  circumstances  of  this  case,  we 
are  of  opinion  that  here  there  was  not,  by  the 

1.— Abbott  on  Ship,  p.  2,  c.  3,  8.  9-13,  and  the  cases 
there  cited ;  Woodruff  et  al.  v.  The  Levi  Dearbome, 
4  Hall's  Am.  Law  Jour.  97. 

2.— SteveOB  v.  The  Sandwich,  1  Peters*  Adm.  Dec. 
233,  note ;  De  Lovio  v.  Bolt,  2  GaUls.  400, 468, 475. 

Wheat.  4. 


principles  of  law,  any  lien  upon  the  ship;  and, 
consequently,  the  decree  of  the  Circuit  Court 
must  be  reversed. 

Decree  reversed.^ 

Cited— 12  Wheat.  613,  635,  686,  639 ;  7  Pet.  341 ;  8 
How.  573 ;  5  How.  450,  m ;  6  How.  890 ;  17  How.  599 ; 
17  How.  271 ;  19  How.  23, 38 ;  21  How.  251 ;  1  Black,  529  ; 
7  Wall.  643,  646 :  9  Wail.  138;  10  Wall.  200, 211 ;  13  Wall. 
243:  20  Wall.  163, 217, 219;  21  Wall. 5n, 579,592;!  Abb. 
U.  8. 193;  2  Abb.  U.  8.  75 ;  Taney,  497,  502 ;  Blat<;hf. 
&  H.  70,  72,  92, 177,  241,  306 ;  Abb.  Adm.  169,  268, 341 ; 
1  Ware,  97, 153 ;  2  Ware  (Da.),  31,  74, 201 ;  Olcott,  231, 
288, 360,  384 ;  1  Sumn.  74, 87 ;  2  Sumn.  178;  1  Spraerue, 
39, 185,  442,  446,  447  ;  1  Bias.  108,  214, 215;  Newb.  190, 
310 ;  11  Blatchf .  460-462,  47»-475 ;  1  Sawy.  354, 363, 873 ; 

1  Ben.  141 ;  4  Ben. 296 ;  5  Ben.  67 ;  4  Wash.  454,  456; 

2  Wood.  &  M.  53,  97 ;  3  Wood.  &  M.  203 ;  1  Story,  72  ; 
2  Story,  461, 463 ;  1  Cliff.  49 ;  Chase  Dec.  l&i ;  Crabbe, 
442 ;  Gllp.  9,  478 ;  6  McLean,  590 ;  1  Paine,  606. 


[LOCAL  LAW.] 

M'lVER'S  LESSEE  v.  WALKER  et  al. 

If  there  is  nothing  in  a  patent  to  control  the  call 
for  course  and  distance,  the  land  must  be  bounded 
by  the  courses  and  distances  of  the  patent,  accord- 
inor  to  the  magnetic  meridian.  But  it  is  a  general 
principle  that  the  course  and  distance  must  yield 
to  natural  objects  called  for  in  the  patent. 

All  lands  are  supposed  to  be  actually  surveyed, 
and  the  intention  of  the  grant  is  to  convey  the 
land  according  to  the  actual  survey  r  *con8e>  1*445 
quently,  distances  must  be  lengthened  or  short- 
ened, and  courses  varied,  so  as  to  conform  to  the 
natural  objects  called  for. 

If  a  patent  refer  to  a  plat  annexed,  and  if  in  that 
plat  a  water-course  be  laid  down  as  running 
through  the  land,  the  tract  must  be  so  surveyed  as 
to  include  the  water-course,  and  to  conform  as 
nearly  as  may  be  to  the  plat  although  the  lines 
thus  run  do  not  correspond  with  the  courses  and 
distances  mentioned  in  the  patent;  and  although 
neither  the  certificate  of  survey  nor  the  patent 
calls  for  that  water-course. 

ERROR  to  the  Circuit  Court  for  the  District 
of  East  Tennessee.  This  was  an  eject- 
ment brought  in  that  court  by  the  plaintiff  in 
error  against  the  defendants.  Upon  the  first 
trial  of  the  cause,  a  judgment  was  rendered  in 
the  Circuit  Court  in  favor  of  the  defendants, 
and  upon  that  judgment  a  writ  of  error  was 
taken  out,  and  the  judgment  reversed  by  this 
court,  at  February  term,  1815;  and  the  cause 
was  sent  back  to  be  tried  according  to  certain 
directions  prescribed  by  this  court. 

As  the  opinion  given  by  this  court  upon  the 
reversal  of  the  first  judgment  contains  a  state- 
ment of  the  facts  given  in  evidence  upon  the 
first  trial,  it  is  deemed  proper  to  insert  the 
opinion  in  this  place.  It  is  as  follows:  On  the 
trial  of  this  cause,  the  plaintiff  produced  two 
patents  for  5,000  acres  each,  from  the  state  of 
North  Carolina,  granting  to  Stokely  Donelson 
(from  whom  the  plaintiff  derived  his  title),  two 

8.— Fide  ant€„  Vol.  I.,  p.  96,  108,  The  Aurora,  in 
which  case  a  lien  of  material  men  on  foreign  Hhips 
was  recognised  by  this  court.  The  common  law  is 
the  municipal  law  of  most  of  the  states,  as  to  sup- 
plies f  urnlsned  to  domestic  ships.  But  the  legisla- 
ture of  New  York  has  by  statute  given  a  lien  to 
shipwrights,  material  men  and  suppliers  of  ships, 
for  the  amount  of  their  debts,  whetner  the  ships  are 
owned  within  the  state  or  not.  Acts  of  2SUi  sess.,  c. 
1,  and  40th  sess.,  c.  50.  This  lien,  existing  by  the 
locail  law,  may  consequently  be  enforoetl,  upon  the 
principle  of  the  above  case  in  the  text,  by  a  suit  in 
rem  in  the  Admiralty. 
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several  tracts  of  land  lying  on  Crow  Creek,  the 
one,  No.  12,  beginning  at  a  box  elder  standing 
on  a  ridge  corner  to  No.  11,  &c.,  as  by  the  plat 
hereunto  annexed  will  appear.  The  plat  and 
certificate  of  survey  were  annexed  to  the  grant. 
The  plaintiff  proved  that  there  were  eleven 
446*]  other  grants  of  the  same  date  *for  5,000 
acres  each,  issued  from  the  state  of  North  Car- 
olina, designated  as  a  chain  of  surveys  joining 
each  other  from  No.  1  to  No.  11,  inclusive, 
each  calling  for  land  on  Crow  Creek  as  a  gen- 
eral call,  and  the  courses  and  distances  of 
which,  as  described  in  the  grants,  are  the  same 
with  the  grants  produced  to  the  jury.  It  was 
also  proved  that  the  beginning  of  the  first  grant 
was  marked  and  intended  as  me  beginning  cor- 
ner of  No.  1,  but  no  other  tree  was  marked, 
nor  was  any  survey  ever  made,  but  the  plat 
was  made  out  at  Raleigh,  and  does  not  express 
on  its  face  that  the  lines  were  run  by  the  true 
meridian.  It  was  also  proved  that  the  begin- 
ning comer  of  No.  1  stood  on  the  north-west 
side  of  Crow  Creek,  and  the  line  running 
thence  down  the  creek,  called  for  in  the  plat 
and  patent,  is  south  forty  deffrees  west.  It 
further  appeared  that  Crow  Creek  runs  through 
a  valley  of  good  land,  which  is  on  an  average 
about  three  miles  wide,  between  mountains 
unfit  for  cultivation,  and  which  extends  from 
the  beginning  of  survey  No.  1,  in  the  said 
chain  of  surveys,  imtil  it  reaches  below  survey 
No.  18,  in  nearly  a  straight  line,  the  course  of 
which  is  nearly  south  thirty-five  degrees  west 
by  the  needle,  and  south  forty  degrees  west  by 
the  true  meridian  that  in  the  face  of  the  plats 
annexed  to  the  grants,  the  creek  is  represented 
as  running  through  and  across  each  grant. 
The  lines  m  the  certificate  of  survey  do  not 
expressly  call  for  crossing  the  creek ;  but  each 
certificate  and  grant  calls  generally  for  land  ly- 
ing on  Crow  Creek.  If  the  lines  of  the  tracts 
hereinbefore  mentioned,  Nos.  12  and  18,  in 
the  said  chain  of  surveys,  be  run  according 
447*]  to  the  course  of  *the  needle  and  the 
distances  called  for,  they  will  not  include 
Crow  Creek,  or  any  part  of  it.  and  will  not  in- 
clude the  land  in  possession  of  the  defendants. 
If  they  be  run  according  to  the  true  meridian, 
or  so  as  to  include  Crow  Creek,  they  will  in- 
clude the  lands  in  possession  of  the  defendants. 
Whereupon,  the  counsel  for  the  plaintiffs 
moved  the  court  to  instruct  the  jury,  Ist.  That 
the  lines  of  the  said  lands  ought  to  be  run  ac- 
cording to  the  true  meridian,  and  not  according 
to  the  needle.  2d.  That  the  lines  ought  to  be 
run  so  as  to  include  Crow  Creek  and  the  lands 
in  possession  of  the  defendants. 

The  court  overruled  both  these  motions,  and 
instructed  the  jury  that  the  said  grant  must  be 
run  according  to  the  course  of  the  needle  and 
the  distances  called  for  in  the  said  grants,  and 
that  the  same  could  not  legally  be  run  so  as  to 
include  Crow  Creek,  and  that  the  said  grants 
did  not  include  the  lands  in  possession  of  the 
defendants.  To  this  opinion  an  exception  was 
ta^en  by  the  plaintiff's  counsel.  A  verdict  and 
judgment  were  rendered  for  the  defendants, 
and  that  judgment  is  now  before  this  court  on  a 
writ  of  error. 

It  is  undoubtedly  the  practice  of  surveyors 
(and  the  practice  was  proved  in  this  cause)  to 
express  in  their  plats  and  certificates  of  survey, 
the  courses  which  are  designated  by  the  needle; 
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and  if  nothing  exists  to  control  the  call  for 
course  and  distance,  the  land  must  be  bounded 
by  the  courses  and  distances  of  the  patent,  ac- 
cording to  the  magnetic  meridian.  But  it  is  a 
general  principle  that  the  course  and  distance 
must  yield  to  natural  objects  called  for  in  the 
patent.  All  lands  are  supposed  to  be  actually 
surveyed,  *and  the  intention  of  the  [♦44d 
grant  is  to  convey  the  land  according  to  that 
actual  survey;  consequently,  if  marked  trees 
and  marked  comers  be  found,  conformably  to 
the  calls  of  the  patent,  or  if  water-courses  be 
called  for  in  the  patent,  or  mountains,  or  any 
other  natiu^l  objects,  distances  must  l)e  length- 
ened or  shortened,  and  courses  varied  so  as  to 
conform  to  those  objects.  The  reason  of  the 
rule  is,  that  it  is  the  intention  of  the  grant  to 
convey  the  land  actually  surveyed,  and  mis- 
takes m  courses  or  distances  arc  more  probable, 
and  more  frequent,  than  in  marked  trees, 
mountains,  rivers,  or  other  natural  objects  ca- 
pable of  being  clearly  designated,  and  accu- 
rately described.  Had  the  survey  in  this  ca.**e 
been  actually  made,  and  the  lines  had  called  to 
cross  Crow  Creek,  the  courses  and  distances 
might  have  been  precisely  what  they  are,  it 
might  have  been  impracticable  to  find  comer, 
or  other  marked  trees,  and  yet  the  land  must 
have  been  so  surveyed  as  to  include  Crow 
Creek.  The  call  in  the  lines  of  the  patent  to 
cross  Crow  Creek,  would  be  one  to  which 
course  and  distance  must  necessarily  yield. 
This  material  call  is  omitted,  and  from  its 
omission  arises  the  great  difficulty  of  the  cause. 
That  the  lands  should  not  be  described  as  lying 
on  both  sides  of  Crow  Creek,  nor  the  lines  cafl 
for  crossing  that  creek,  are  such  extraordinary 
omissions  as  to  create  considerable  doubt  with 
the  court  in  deciding  whether  there  is  any  other 
description  given  m  the  patent  of  sufiadent 
strength  to  control  the  call  for  course  and  dis- 
tance. The  majority  of  the  court  is  of  opinion 
that  there  is  such  a  description.  The  patent 
*closes  its  description  of  the  land  grant-  [*449 
ed  by  a  reference  to  the  plat  which  is  annexed. 
The  laws  of  the  state  require  this  annexation. 
In  this  plat  thus  annexed  to  the  patent,  and 
thus  referred  to  as  describing  the  land  granted. 
Crow  Creek  is  laid  down  as  passing  through 
the  tract.  Every  person  having  knowledge  of 
the  grant,  would  also  have  knowledge  of  the 
plat,  and  would  by  that  plat  be  instructed  that 
the  lands  lay  on  both  sides  the  creek.  There 
would  be  nothing  to  lead  to  a  different  conclu- 
sion but  a  difference  of  about  five  degrees  in 
the  course,  should  he  run  out  the  whole  chain 
of  surveys  in  order  to  find  the  beginning  of 
No.  12;  and  he  would  know  that  such  an  error 
in  the  course  would  be  corrected  by  such  a 
great  natural  object  as  a  creek  laid  down  by 
the  surveyor  in  the  middle  of  his  plat.  This 
would  prove,  notwithstanding  the  error  in  the 
course,  that  the  lands  on  both  sides  of  ('row 
Creek  were  intended  to  be  included  in  the  sur- 
vey, and  intended  to  be  granted  by  the  patent. 
It  is  the  opinion  of  the  majority  of  this 
court  that  there  \a  error  in  the  opinion  of  the 
Circuit  Court  for  the  district  of  East  Tennes- 
see, in  this,  that  the  said  court  instructed  the 
juij  that  the  grant  under  which  the  plaintiff 
claimed  could  not  be  legally  run  so  as  to  in- 
clude Crow  Creek,  instead  of  directing  the  jury 
that  the  said  grant  must  be  so  run  as  to  indud'e 
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Crow  Creek,  and  to  conform  as  near  as  may  be 
to  the  plat  annexed  to  the  said  grant;  where- 
fore, it  is  considered  by  this  court  that  the  said 
judgment  be -reversed  and  annulled,  and  the 
450*]  cause  be  remanded  *to  the  said  Circuit 
Court  that  a  new  trial  may  be  had  according 
to  law. ' 

Upon  this  cause  being  remanded  to  the  Cir- 
cuit Court  for  a  new  trial,  the  plaintiff  gave  in 
sulistancethe  same  evidence  which  he  gave  upon 
the  firet  trial,  and  proved,  or  offered  to  prove, 
these  additional  facts:  That  it  was  the  express 
and  declared  intention  of  the  surveyor  to  locate 
the  laud  upon  Crow  Creek.  That  his  field  notes 
called  for  crossing  Crow  Creek,  and  that  he 
supposed  the  courses  inserted  in  the  grants 
would  place  the  lands  upon  Crow  Creek.  Upon 
the  former  trial  it  was  proved,  and  admitted  by 
the  parties,  that  the  beginning  Of  lot  No.  1  was 
marked  as  a  corner,  but  that  no  survey  had  ever 
been  made  of  that  lot  or  of  the  lots  of  land  in 
dispute.  Upon  the  last  trial  the  witness  gave 
the  same  testimonv,  and  further  stated  that  a 
comer  was  marked  for  the  beginning  of  l9t  No. 
1.  That  the  compass  was  set  at  this  corner,  and 
a  chain  or  two  might  have  been  stretched  upon 
the  first  course  of  the  grant;  but  of  this  he  was 
not  certain.  During  the  last  trial  various  ob- 
jections were  made  bv  the  defendants  to  the  tes- 
timony offered  by  the  plaintiff;  especially  to 
that  which  tended  to  prove  that  it  was  the  in- 
tention of  the  surveyor  to  loc^ate  the  land  upon 
Crow  Creek,  and  that  his  field  notes  called  for 
crossing  Crow  Creek.  These  objections  were 
sustained  by  the  court,  and  the  testimony  de- 
clared inadmissible. 

Upon  the  evidence  given  in  the  cause,  various 
instructions  were  prayed  by  the  plaintiff,  all  of 
which  the  court  refused  to  give;  but  charged 
451*1  the  jury  that  *if,  from  the  testimony 
then  adduced,  they  should  find  that  M'Coy,  the 
deputy-surveyor,  when  he  went  upon  the  ground 
to  survey  the  land,  did  mark  the  beginning  cor- 
ner of  lot  No.  1,  upon  two  poplars,  and  set  his 
compass  a  given  course,  and  that  the  chain  car- 
riers stretched  one  or  two  chains  upon  that 
course,  and  that  M'Coy  made  his  field  notes  in 
conformity  thereto,  and  that  those  field  notes 
were  transmitted  to  James  W.  Lachey,  the  sur- 
veyor, who  made  out  the  plats  annexed  to  the 
grants,  and  that  he  made  out  the  said  plats  in 
conformity  with  the  said  field  notes,  and  that 
he  marked  down  Crow  Creek  by  guess  upon 
the  plats,  that  this  was  so  much  of  a  legal  and 
actual  survey  as  to  show  that  the  surveyor  com- 
mitted no  mistake  in  what  he  did  upon  the 
ground,  notwithstanding  it  might  not  be  ac- 
cording to  what  he  wished  or  intended  in  his 
own  mind ;  and,  in  that  case,  the  lessor  of  the 
plaintiff  would  be  barred  by  the  courses  and 
distances  called  for  in  the  grant. 

Under  this  instruction  of  the  court,  a  verdict 
was  found  for  the  defendants,  and  judgment 
rendered  accordingly,  upon  which  the  cause 
was  again  brought  to  this  -court  by  writ  of 
error. 

This  cause  was  argued  at  the  last  term,  by 
^fr.  Stcann  and  Mr.  Campbell  for  the  plaintiff 
in  error,  and  by  Mr.  WiUiafus  for  the  defend- 
ants in  error,  and  was  reargued  at  the  present 
term,  by  Mr.  Swann  for  the  plaintiffs  in  error, 

1.— S.  C.  9  Crancb,  178. 
Wheat.  4. 


and  by  Mr,  Janes  and  Mr,  WtUiams  for  the  de- 
fendants in  error. 


Makshall,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

*The  court  has  re-examined  the  opin-  r*452 
ion  which  it  gave,  when  this  cause  was  former- 
ly before  it,  and  has  not  perceived  any  reason 
lOT  changing  that  opinion.  Nor  do  the  new 
facts  introduced  into  the  cause  in  any  material 
degree  vary  it.  If  there  had  been  a  settled 
course  of  decisions  in  Tennessee  upon  their  lo- 
cal laws,  different  from  the  iudgment  pronounc 
ed  by  this  court,  we  should  not  hesitate  to  fol- 
low those  decisions.  But,  upon  an  examination 
of  the  cases  cited  at  the  bar,  we  do  not  perceive 
that  such  is  the  fact.  The  judgment  of  the 
Circuit  Court  is  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings. 

JiJDOMENT. — This  catise  came  on  to  be  heard 
on  the  transcript  of  the  record,  and  was  argued 
by  counsel.  On  consideration  whereof,  it  is  the 
opinion  of  this  court  that  the  Circuit  Court 
erred  in  the  instructions  given  to  the  jury:  it  is, 
therefore,  Adjudged  and  Ordered,  that  the 
judgment  of  the  Circuit  Court  for  the  District 
of  East  Tennessee,  in  this  cause,  be,  and  the 
same  is  hereby  reversed  and  annulled.  And  it 
is  further  ordered,  that  the  said  cause  be  re- 
manded to  the  said  Circuit  Court  for  farther 
proceedings  to  be  had  therein,  according  to 
law. 

ated~3How.l98,e72:  2  Black,  504;  2  Curt.  574; 
See  9  Cranch,  173. 
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ORR  tJ.  HODGSON  et  ux.  et  al. 

Bill  for  resdndinff  a  contract  for  the  sale  of  lands, 
on  the  ground  of  defeot  of  title,  dismifised  with 
costs. 

An  alien  may  tfUce  an  estate  in  lands  by  the  act  of 
the  parties,  as  by  purchase ;  but  he  cannot  take  by 
the  act  of  the  law,  as  by  descent. 

Where  a  person  dies,  leavioff  issue,  who  are  aliens, 
the  latter  are  not  deemed  bis  heirs  in  law ;  but  the 
estate  descends  to  the  next  of  kin  wbo  have  an  in- 
heritable blood,  in  the  same  manner  as  If  no  such 
aUen  issue  were  in  existence. 

The  6th  article  of  the  treaty  of  peace  between  the 
United  StatcsandOreat  Britain,  of  1783,  completely 
protected  the  titles  of  British  subjects  to  lands  in 
the  United  States  which  would  have  been  liable  to 
forfeiture,  by  escheat,  for  the  defect  of  alienage. 
That  article  was  not  meant  to  be  confined  to  confis- 
cations jure  heili. 

The  9tb  article  of  the  treaty  between  the  United 
States  and  Great  Britain,  of  1794,  appUes  to  the  tltJe 
of  the  parties,  whatever  it  is,  and  ^ves  It  the  same 
legal  validity  as  if  the  parties  were  citizens.  It  is 
not  necessary  that  they  should  show  an  actual  pos- 
session or  seizin,  but  only  that  the  title  was  in 
them  at  the  time  the  treaty  was  made. 

The  9th  article  of  the  treaty  of  1794  did  not  mean 
to  include  any  other  persons  than  such  as  were  Brit- 
ish subjects  or  citizens  of  the  United  States. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Columbia. 
The  appellant  filed  his  bill  in  equity  in  the 
court  below,  stating,  that  on  the  10th  day  of 
January,  1816,  he  purchased  of  the  defendants, 
William  Hodgson,  and  Portia,  his  wife,  and 
John  Hopkins,  and  Cornelia,  his  wife,  a  tract 
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of  land  called  Archer's  Hope,  situate  in  the 
county  of  James'  City,  in  the  state  of  Virginia, 
for  the  sum  of  $5,000,  and  gave  his  bond  to  the 
454t*]  said  Hodgson  and  Hopkins  for  *the 
payment  of  the  said  purchase  money.  That,  at 
the  time  of  the  purchase,  the  defendants  affirm- 
ed to  the  plaintiff,  that  they  were  seized  in  right 
of  the  said  Portia  and  Cornelia,  of  a  good,  sure, 
and  indefeasible  estate  of  inheritance,  in  fee- 
simple,  in  the  said  tract  of  land,  and  had  full 
power  and  lawful  authority  to  convey  the  same, 
and,  in  consequence  of  such  affirmation,  the 
plaintiff  made  the  purchase,  and  gave  his  bond, 
as  aforesaid.  And  further  stating  that  he  had 
since  discovered  that  the  defendants  had  no  ti- 
tle to  the  said  lands,  but  that  the  title  thereto 
was  either  vested  in  the  children  of  the  Count- 
ess Barziza,  or  that  the  Commonwealth  of  Vir- 
^nia  was  entitled  to  them  by  escheat.  That 
Colonel  Philip  Ludwell,  a  native  of  the  said 
Common w^ealth,  being  seized  in  fee  of  the  said 
lands,  had  two  daughters,  Hannah  and  Lucy, 
bom  of  the  same  mother,  in  Virginia.  That, 
some  years  before  the  year  1787  he  removed 
with  his  family,  including  his  said  two  daugh- 
ters, to  England,  where  ne  died,  in  the  year 
1767,  having,  by  his  last  will,  devised  all  his 
estates  to  his  said  two  daughters,  and  appointed 
as  their  guardians,  Peter  Paradise,  John  Para- 
dise, of  the  city  of  London,  and  William  Dam- 
pier.  That  Hannah,  one  of  the  said  daughters, 
married  William  Lee,  a  native  of  Virginia,  and 
died,  leaving  issue,,  two  daughters,  the  said  de- 
fendants, Portia  Hodgson  and  Cornelia  Hop 
kins,  who  are  citizens  of  Virginia,  residing  m 
the  District  of  Columbia.  That  Lucy  Ludwell, 
the  other  daughter  above  mentioned,  during  her 
infancy,  to  wit,  in  May,  1769,  at  the  city  of  Lon- 
don, married  the  said  John  Paradise,  a  British 
465*]  subject,  by  *whom  she  had  issue,  a 
daughter,  by  the  name  of  Lucy,  bom  in  Eng- 
land about  the  year  1770.  That  the  said  Lucy 
Paradise,  daughter  of  the  said  John  and  Lucy 
Paradise,  on  the  4th  of  April,  1787,  at  the  said 
city  of  London,  married  Count  Barziza,  a  Ven- 
etian subject,  by  whom  she  had  issue,  a  son, 
named  John,  bom  in  the  city  of  Venice,  on  the 
10th  of  August,  1796.  That  the  said  John  Par- 
adise, in  the  year  1787,  came  to  Virginia  with 
his  wife,  and  returned  with  her  to  England  in 
1789,  where  he  died,  in  1796,  having,  by  his 
last  will,  devised  all  his  personal  estate,  charg- 
ed with  some  pecuniary  legacies,  to  his  wife, 
but  making  no  disposition  of  his  real  estate,  and 
leaving  no  issue,  but  the  Countess  Barziza. 
That  the  said  Countess  Barziza  died  intestate, 
in  Venice,  on  the  Ist  of  August,  1800,  leaving 
her  said  sons.  John  and  Philip,  her  only  issue: 
and  that  neither  her  sons  nor  herself,  nor  her 
husband,  were  ever  in  the  United  States.  That 
the  said  Count  Barziza  is  also  dead.  That  the 
said  Lucy  Paradise,  after  the  death  of  the  saM 
John  Paradise,  her  husband,  treated  the  said 
lands  as  her  own,  exercising  acts  of  ownership 
over  the  same,  and,  about  the  year  1805,  return- 
ed to  Virginia,  where  she  died  intestate,  in 
1814,  being  in  possession  of  said  lands  at  her 
decease,  and  leaving  no  issue  but  the  two  sons 
of  Countess  Barziza  above  mentioned,  who,  at 
at  the  time  of  her  death,  had  not  become  citi- 
zens or  subjects  of  any  other  state  or  power  than 
Venice  and  Austria.  That  by  marriage  articles, 
made  before  the  marriage  of  John  Paradise  and 
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Lucy  Ludwell,  between  the  said  John  Paradise 
of  the  first  part,  the  said  Peter  Paradise,  his 
father, *of  the  second  part,  the  said  Lucy  [♦456 
Ludwell  of  the  third  part,  the  said  William  Dam- 
pier  of  the  fourth  part,  and  James  Lee  and 
Kobert  Carry  of  the  fiftli  part,  reciting  the  said 
intended  marriage,  and  that  the  said  Peter  Par- 
adise had  a^eed  to  pay  his  son  £4,000  sterling 
at  the  marnage,  and  that  his  executors  should 
pay  £4,000  sterling  more  to  Lee  and  Carry  upon 
the  trusts  thereinafter  mentioned.     And    that 
the  said  John  Paradise,  and  Lucy,  had  amed 
that  all  the  estates  of  the  said  Lucy  Ludwell 
should  be  settled  as  thereinafter  mentioned,  but 
that,  by  reason  of  her  infancy,  no  absolute  set- 
tlement of  the  same  could  then  be  made.     It 
was  witnessed,  that  in  consideration  of  the  mar- 
riage, and  for  making  provision  for  the  said 
Lucy  Ludwell,  and  the  issue  of  the  said  John 
Paradise,,  on  her  body  to  be  begotten,  and  for 
the  consideration  of  ten  shillings  to  the  said 
John  Paradise,  paid  by  the  said  Lee  and  Carry, 
and  for  divers  other  good  causes  and  valuable 
considerations,  him,  the  said  John  Paradise 
thereunto  moving,  he,  the  said  John  Paradise, 
covenanted  with  said  Lee  and  Carry,  that  if  the 
marriage  took  effect,  he  would  make,  or  cause 
to  be  made,  such  acts  and  deeds  as  would  con- 
vey all  the  estates  of  the  said  Lucy  Ludwell  to 
the  said  Lee  and  Carry,  upon  trust,  as  to  that 
part  of  the  real  properly,  which  was  situate  in 
Virginia.     1.  To  the  use  of  John  Paradise  for 
life,  remainder  to  the  use  of  all  or  any  of  the 
'children  of  the  marriage,  for  such  estates  (not 
exceeding  estates  tail)  as  John  Paradise  and  the 
said  Lucy  Ludwell,  by  deed,  during  the  cover 
ture  or  as  the  survivor  of  them,  by  deed  or  will 
should  appoint,  and  in  default  *of  such  r*457 
appointment,  to  the  use  of  all  the  chilaren  of 
the  marria^  as  tenants  in  common  in  tail  with 
cross  remamders  in  tail,  remainder  to  the  use  of 
such  person  as  the  said  Lucy  Ludw^ell  should 
appoint,  and  in  default  of  such  appointment,  to 
the  use  of  the  survivor  of  John  Paradise  and 
Lucy  Ludwell  in  fee-simple.  2.  With  power  to 
the  husband  and  wife  to  make  leases  not  ex- 
ceeding twenty-one  years.     3.  With  power  to 
the  trustees  to  sell  any  part  of  the  estate,  and 
apply  the  proceeds  to  the  purchai$e  of  other  lands 
in  England,  subject  to  the  use  of  the  marriage 
articles.     And  as  to  the  personal  estate  of  the 
said  Lucy  Ludwell.  to  the  use  of  John  Para- 
dise for  life,  remainder  to  Lucy  Ludwell  for 
life,  remainder  to  the  children  of  the  marriage 
as  the  parents  should  appoint,  and  in  default  of 
such  appointment,  to  the  use  of  all  the  children 
of  the  marriaee,  share  and  share  alike.     But  if 
there  should  be  no  children  of  the  marriage,  or 
being  such,  if  all  of  them  should  die  before  the 
age  of  twenty-one,  or  marriage,  tlien  to  the  use 
of  such  person  as  the  said  Lucy  Ludwell  ^ould 
appoint,  and  in  default  of  such  appointment,  to 
the  survivor  of  the  said  John  Paradise  and  Lucy 
Ludwell  in  absolute  property.     And  aa  to  the 
second  of  the  said  sums  of  £4,000  to  the  trustees 
upon  trust  for  the  use  of  John  Paradise  for  life, 
remainder  to  Lucy  Ludwell  for  life,  remainder 
to  the  children  of  the  marriage,  in  the  same 
manner  as  the  personal  estate  of  the  said  Lucy 
Ludwell  was  settled.     Provided,  that  if  there 
should  be  no  issue  of  the  marriage,  then  to  the 
use  of  John  Paradise  in  absolute  property. 
Provided,  also,  that  it  should  and  might  be  law- 
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458*J  ful  *for  the  trustees,  with  the  consent  of 
the  said  John  Paradise  and  Lucy  Ludwell,  or 
the  survivor  of  them,  and  after  the  death  of  such 
survivor,  of  their  or  his  own  authority,  to  lay 
out  the  same  in  lands  in  England  to  the  use  of 
John  Paradise  for  life,  remainder  to  Lucy  Lud- 
well  for  life,  remainder  to  the  children  of  the 
marriase  in  the  same  manner  as  the  lands  of 
the  said  Lucy  Ludwell  were  settled.  That  af- 
ter the  death  of  the  said  Peter  Paradise,  the 
said  John  Paradise,  as  his  executor,  paid  the 
last-mentioned  £4,000  to  the  trustees  aforesaid, 
who  invested  it  in  the  British  funds,  and  by 
deed  dated  the  8lh  of  December,  1783,  and  to 
which  the  said  John  Paradise  and  Lucy  Lud- 
well were  parties,  they  declared  the  same  sub- 
iect  to  the  uses  of  the  marriage  settlement.  The 
bill  further  alleged,  that  the  plaintiff,  upon 
discovering  the  foregoing  circumstances,  ap- 
plied to  the  defendants,  and  re^uest^d  them  to 
rescind  the  contract,  and  to  deliver  up  the  bond 
to  the  plaintiff  to  be  cancelled,  the  same  having 
been  obtained  by  misrepresentation  or  through 
mistake  without  any  consideration  valuable  m 
law,  and  at  the  same  time  offered  to  convey 
back  to  them  any  title,  interest  or  estate,  which 
might  have  been  conveyed  to  him  by  the  defend- 
ants. But  that  the  defendants  refused,  and 
threatened  to  bring  a  suit  at  common  law  upon 
the  said  bond,  and  to  enforce  payment  thereof, 
contrary  to  equity.  Concluding  with  the  usual 
prayer  for  a  discovery,  «fec.,  and  for  a  decree 
rescinding  the  sale  of  lands,  and  that  the  de- 
fendants should  be  compelled  to  deliver  up  the 
bond  to  be  cancelled,  and  for  further  relief,  &c. 
459*]  *To  which  bill  the  defendant  demur- 
red. 

Tlie  bill  was  dismissed  by  the  court  below 
with  costs,  and  the  cause  was  brought  by  ap- 
peiil  to  this  court. 

The  cause  was  argued  by  Mr.  Janes  for  the 
defendants  and  respondents,  no  counsel  appear- 
ing for  the  appellant. 


8tory,  J.,  delivered  the  opinion  of  the  court: 
The  whole  merits  of  this  cause  rest  upon  the 
question,  whether  the  defendants,  Portia  Hodp 
son  and  Cornelia  Hopkins,  took  an  estate  in 
fee  simple,  in  one  moiety  of  the  land  stated  in 
the  bill,  by  descent,  as  nieces  and  heirs  of  Lucy 
Paradise,  widow  of  John  Paradise,  upon  her 
death  in  1814.  If  they  did,  then  the  contract 
for  the  sale  of  the  land  to  the  plaintiff  ought 
t«  be  fulfilled;  if  not,  then  the  contract  ought 
to  be  rescinded 

Two  objections  are  urged  against  the  title. 
First,  that  Lucy  Paradise,  at  the  time  of  her 
death,  was  a  British  subject,  and  so  not  capable 
of  passing  the  land  in  question  by  descent  ; 
secondly.  If  so  entitled,  yet,  upon  her  death, 
the  land  escheated  to  the  commonwealth  of 
Virginia,  for  want  of  heirs  legally  entitled  to 
take  the  same  by  descent. 

It  appears  that  Lucy  Paradise  took  her 
raoiety  of  the  estate  in  question  by  devise  from 
her  father,  Philip  Ludwell,  who  was  a  native 
of  Virginia,  where,  also,  his  daughter  Lucy 
was  bom.  Some  time  before  the  vear  1767,  he 
removed  with  his  familv,  including  this  daugh- 
460*]  ter,  to  England,Vherehedied  in  *1767. 
In  1769  this  daughter  was  married  in  Eng- 
land  to  John   Paradise    (a    British  subject), 
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by  whom  she  had  issue,  a  daughter,  Lucy,  who 
was  born  in  England  about  1770,  ana  who, 
afterwards,  in  1787,  in  England,  married  Count 
Barziza.  a  Venetian  subject,  by  whom  she  had 
two  sons,  one  bom  in  Venice,  in  February, 
1789,  and  the  other  in  Venice,  in  August, 
1796,  both  of  whom  are  now  living.  The 
Countess  Barziza  died  in  Venice,  in  August, 
1800,  leaving  no  other  issue  except  her  two  sons, 
and  neither  she  nor  her  husband,  nor  her  sons, 
were  ever  in  the  United  States.  In  the  year 
1787,  John  Paradise  came  with  his  wife  to 
Virginia,  and  returned  with  her  to  England  in 
the  year  1789,  where  he  died  in  1796.  After 
the  death  of  her  husband,  Lucy  Paradise  treated 
the  land  in  controversy  as  her  own,  exercising 
acts  of  ownership  over  it ;  and  about  the  year 
1805  returned  to  Virginia,  where  she  died 
intestate,  in  possesson  of  the  land,  in  1814, 
leaving  no  issue  but  her  two  grandsons,  the 
children  of  the  Countess  Barziza,  and  the  de- 
fendimts  Portia  and  Cornelia,  her  neices,  who 
would  be  her  heirs  at  law  if  no  such  issue  were 
living. 

From  this  summary  statement,  it  is  clear 
that  the  two  sons  of  the  Countess  Barziza  are 
aliens  to  the  commonwealth  of  Virginia,  and, 
of  course,  cannot  take  the  estate  in  question 
by  descent  from  their  grandmother,  unless  their 
disability  is  removed  by  the  treaty  of  1794.  For 
though  an  alien  may  take  an  estate  by 
the  act  of  the  parties,  as  by  purchase, 
yet  he  can  never  take  by  the  act  of  the 
law,  as  by  descent,  for  he  has  no  inherit- 
able blood.  But  the  *objection  now  [*461 
supposed  to  exist  is,  that  under  these  circum- 
stances, although  the  grandsons  cannot,  as 
aliens,  take  by  descent  yet  they  answer  in 
some  sort  to  the  description  of  "heirs,"  and, 
therefore,  prevent  the  estate  from  descending 
to  the  nieces  who  have  a  legal  capacity  to  take, 
because,  strictly  speaking,  they  are  not  heirs. 
The  law  is  certainly  otherwise.  Where  a  per- 
son dies,  leaving  issue,  who  are  aliens,  the 
latter  are  not  deemed  his  heirs  in  law,  for  they 
have  no  inheritable  blood,  and  the  estate  de- 
scends to  the  next  of  kin,  who  have  an  inherit- 
able blood,  in  the  same  manner  as  if  no  such 
alien  issue  were  in  existence. '  In  the  present 
case,  therefore,  the  defendants,  the  nieces  of 
Lucy  Paradise,  are  her  heirs  at  law,  entitled 
to  take  by  descent,  whatever  estate  could  right- 
fully pass  to  her  heirs,  unless  the  British  treaty 
of  1794  enlarged  the  capacity  of  her  grandsons 
to  take  by  descent,  a  point  which  win  be  here- 
after considered.  And  this  brings  us  to  the 
other  question  in  the  cause,  whether  Lucy  Para- 
dise, under  the  circumstances  of  the  case,  had 
such  an  estate  in  the  land  as  could  by  law 
pass  by  descent  to  her  heirs. 

There  is  no  question  that  she  took  an  estate 
in  fee-simple  by  devise  from  her  father;  but  it 
is  supposed,  that  although  bom  in  Virginia,  by 
her  removal  to  England,  with  her  father,  before, 
and  remaining  there  until  long  after,  the  Amer- 
ican revolution,  she  must  be  considered  as 
electing  to  remain  a  *British  subject,  [*462 
and  thus,  as  well  by  operation  of  law  as  by  the 
statutes  of  Virginia  on  this  subject,  became  an 
alien  to  that  commonwealth.     And  if  she  be- 


t.— 2  Bl.  Com.  249 ;  Duroure  v.  Jones,  4  T.  R.  aOO, 
Com.  Digr.  Alien,  C.  1. 
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came  an  alien,  then  the  estate  held  by  her  could 
not  pass  by  descent,  but  for  defect  of  inherit- 
able blood  escheated  to  the  government.^ 

Admitting  that  Lucy  Paradise  did  so  become 
an  alien,  it  is  material  to  inquire  T^hat  effect 
the  treaty  of  peace  of  1783  had  upon  her  case; 
and  upon  the  best  consideration  that  we  can 
give  to  it,  we  are  of  opinion  that  the  sixth 
article  of  that  treaty*  completely  protected  her 
estate  from  forfeiture  by  wav  of  escheat  for  the 
defect  of  alienage.  That  defect  was  a  disability 
solely  occasioned  by  the  war,  and  the  separa- 
tion of  the  colony  from  the  mother  country; 
and  under  such  circumstances,  a  seizure  of  the 
estate  by  the  government,  upon  an  inquest  of 
office,  for  the  supposed  forfeiture,  would  have 
been  a  confiscation  of  the  property  in  the  sense 
in  which  that  term  is  used  in  the  treaty.  When 
the  6th  article  of  the  treaty  declared  "  that  no 
future  confiscation  should  be  made"  it  could 
not  mean  to  confine  the  operation  of  the  lan- 

fiage  to  confiscations  ^'wre  heUi;  for  the  treaty 
63*1  itself  *extinguished  the  war,  and,  with  it 
the  rights  growing  out  of  war;  and  when  it  fur- 
ther declared  that  no  person  should,  on  ac- 
count of  the  part  he  had  taken  in  the  war, 
suffer  any  future  loss  or  damage,  either  in  his 
person,  liberty,  or  property,  it  must  have  meant 
to  protect  him  from  all  future  losses  of  prop- 
erty, which,  but  for  the  war,  would  have  re- 
mained inviolable.  The  fifth  article  of  the 
treaty  also  materially  illustrates  and  confirms 
this  construction.  It  is  there  agreed  that 
Congress  shall  recommend  to  the  state  legisla- 
tures, to  provide  for  the  restitution  of  all  estates 
of  British  subjects,  &c.,  which  had  l)een  con- 
fiscated. Yet,  why  restore  such  estates,  if,  eo 
instanti,  they  were  forfeitable  on  account  of 
alienage?  This  subject  has  been  heretofore 
before  us.  and  although  no  opinion  was  then 
pronounced,  it  was  most  deliberately  con- 
sidered. We  do  not  now  profess  to  go  at  large 
into  the  reasoning  upon  which  our  present 
opinion  is  found«S.  It  would  require  more 
leisure  than  is  consistent  with  other  imperious 
duties;  and  we  must,  therefore,  content  our- 
selves with  stating,  that  the  doctrine  here  as- 
serted is  the  decided  judgment  of  the  court. 

If  the  case  were  not  protected  by  the  treaty 
of  1788,  it  might  become  necessary  to  consider 
whether  it  is  aided  by  the  ninth  article  of  the 
treaty  of  1794,  which  declares,  that  British 
subjects,  who  now  hold  lands  m  the  United 
States,  shall  continue  to  hold  them,  according 
to  the  nature  and  tenure  of  their  respective 
estates  and  titles  therein,  and  that  as  to  such 
lands,  and  the  legal  remedies  incident  there- 
to, neither  they  nor  their  heirs  or  assigns 
464*J  *(diall  be  regarded  as  aliens.  It  does  not 
appear,  by  the  bill  in  this  case,  that  Lucy 
Paradise  was  in  the  acttial  possession  or  seizin 
of  the  land  at  the  time  of  the  treaty.     Nor  is  it 

1.— Com.  Dl«f.  Alien.  C.  S,  Ck>.  Litt.  2,  b.  ' 

2.— Which  provides,  "  that  there  sball  be  no  fu- 
ture confiscations  made,  nor  any  prosecutions 
commenced,  ai^ainst  any  person  or  persons,  for, 
or  by  reason  of,  the  part  which  be  or  tbey  may 
have  taken  in  the  present  war  :  and  that  no  person 
dial),  on  that  account,  suffer  any  future  loss  or 
damajreY  either  in  bis  person,  liberty,  or  property ; 
and  that  those  wbo  maybe  in  confinement  on  such 
cbarires,  at  the  time  of  the  ratification  of  the  treaty 
in  America,  shall  be  immediately  set  at  Uberty,  and 
the  prosecutions  so  commenced  be  discontinued." 
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necessary,  because  the  treaty  applies  to  the  title, 
whatever  it  is,  and  gives  it  the  same  legal  vali- 
dity as  if  the  parties  were  citizens.'  But  al- 
though it  does  not  directly  appear  by  the  bill 
what  the  title  of  Lucy  Iraradise  was  at  the 
time  of  the  treaty,  yet,  as  the  title  is  asserted 
in  her,  both  before  and  after  the  treaty,  and 
there  is  no  allegation  of  any  intermediate  trans- 
fer, it  must  be  presumed  in  this  suit  that  .«:be 
never  parted  with  her  title.  It  follows,  that  in 
this  view  also,  her  title  was  completely  con- 
firmed, free  from  the  taint  of  alienage;  and, 
that  by  the  express  terms  of  the  treaty,  it  might 
lawfully  pass  to  her  heirs. 

And  here  it  becomes  material  to  ascertain 
whether  the  treaty  of  1794,  under  the  descrip- 
tion of  heirs,  meant  to  include  any  other  per- 
sons than  such  as  were  British  subjects  or 
American  citizens,  at  the  time  of  the  descent 
cast;  and  it  is  our  opinion  that  the  intention 
was  not  to  include  any  other  persons.  It  can  - 
not  be  presumed  that  the  treaty  stipulated  for 
benefits  to  any  persons  who  were  aliens  to  both 
governments.  Such  a  construction  would  gi>e 
to  this  class  of  cases  privileges  and  immunities 
far  beyond  those  of  the  natives  of  either  coun- 
try; and  it  would  also  materially  interfere  with 
the  public  policy  common  to  both.  We  have, 
therefore,  no  hesitation  to  reject  any  interpre- 
tation which  would  give  to  persons,  aliens  fo 
both  'governments,  the  privileges  of  [*40S 
both ;  and  in  this  predicament  are  the  children 
of  the  Countess  Barziza.  The  rule,  then,  of 
the  common  law,  which  gives  the  estate  to  the 
next  heirs  having  inheritable  blood,  must  pre- 
vail in  this  case. 

We  have  not  thought  it  necessary  to  go  into 
an  examination  of  the  articles  for  a  marriage 
settlement  entered  into  between  Lucy  ParadiW 
and  John  Paradise,  on  their  marriage,  for  two 
reasons:  first,  the  articles  were  merely  execu- 
tory, and,  being  entered  into  by  Mrs.  Paradi>!« 
when  under  age,  and  not  afterwards  ratified  by 
her,  they  were  not  bindin|:  upon  her;  second. 
if  they  were  binding,  yet.  inasmuch  as  the  only 
persons  in  whose  favor  they  could  now  be  ex- 
ecuted are  aliens  incapable  of  holding  the  estate 
to  their  own  use,  no  court  of  equity  would, 
upon  the  general  policy  of  the  law,  feel  \Xi^\X 
at  liberty  to  decree  in  their  favor. 

Decree  dmnimng  the  (nil  affirmed  with  eatd*,* 

Cited— 8  Wheat.  48B ;  9  Wheat.  490 ;  14  Pet.  41« ;  IK 
How.  238:  10  Otto  489. 


*[CHAKCERY— LOCAL  LAW.]      [*40€i 

ASTOR  V.  WELLS  kt  al. 

Under  the  repristry  act  of  Ohio,  which  provider 
that  certain  deeds  **  shall  be  recorded,  in  the  county 
in  which  the  iandp,  tenements,  and  hereditament^ 
so  conveyed  or  nffected,  shall  be  situate,  within 
one  year  after  the  day  on  which  f(uch  deed  or  it>n- 
veyance  was  executeo*;  and,  unlees  recorded  in  the 
manner  and  within  the  time  aforesaid,  Bbali  Ite 
deemed  fraudulent  agrainst  any  8ul>f:equent  fuma 
flde  purchaser  without  knowledjre  of  theextstent'e 
of  such  former  deed  or  conveyance ;  **  lands  Ijiiiir 

8.— Harden  v.  Fisher,  1  Wheat.  Rep.  300. 

4.— Chief  Justice  Maraball  did  not  sit  In  tht» 
cause. 
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in  Jefferson  county  were  conveyed  by  deed ;  and  a 
new  county,  called  TuRcarawas  county,  was  erect- 
ed, partly  from  Jefferson,  after  the  execution,  and 
before  the  recording-  of  the  deed,  in  which  new 
county  the  lands  were  Included ;  and  the  deed  was 
recorded  In  Jefferson.  Held,  that  this  retpistry  was 
not  sufficient  either  to  preserve  its  legal  priority 
or  to  give  it  the  equity  resulting  from  constructive 
notice  to  a  sulmequent  purchaser. 

Notice  of  a  prior  incumbrance  to  an  agent  is  no- 
tice to  the  principal. 

Under  the  statute  of  fraudulent  conveyances  of 
Ohio,  which  provides,  that  "every  gift,  grant,  or 
conveyance  of  lands,  tenements,  hereditaments, 
&c.,  made  or  obtained  with  intent  to  defraud 
creditors  of  their  just  and  lawful  debts  or  damages, 
or  to  defraud  or  deceive  the  person  or  persons  who 
shall  purchase  such  lands,  &c.,  shall  be  deemed  ut- 
terly void,  and  of  no  effect."  Held,  that  a  bona  fide 
purchaser,  without  notice,  could  not  be  affected  by 
the  Intent  of  the  grantor  to  defraud  creditors. 

A  PPEAL  from  the  Circuit  Court  of  Ohio. 

The  bill  in  equity  filed  in  this  cause  states, 
that  Arnold  Henir  Dorhman,  in  1806,  became 
indebted  to  the  United  States  in  the  sum* of 
$6,515.10,  for  duties  upon  the  importation  of 
certain  goods  payable  at  the  custom-house  in 
the  citv  of  New  York.  The  plaintiff,  Henry 
467*]  Astor,  became  *bound  with  Dorhman 
for  the  payment  of  those  duties;  and,  there- 
upon, Dorhman,  to  secure  Astor,  executed  and 
delivered  the  mortgage  deed  of  the  14th  of 
August,  1806,  in  the  T)ill  mentioned,  for  the 
13th  township,  in  7th  range,  then  lying  in  Jef 
ferson  county,  in  the  state  of  Ohio;  and  Dorh- 
man became  further  indebted  to  the  plaintiff  in 
the  sum  of  $2,700,  to  secure  which,  upon  said 
township,  he  afterwards,  on  the  25th  of  August. 
1807,  executed  another  mortgage  deed  of  the 
same  premises.  Both  the  deeds  were  recorded 
in  the  county  of  Jefferson,  on  the  2d  of  Octo- 
ber, 1810,  and  in  Tuscarawas  on  the  21st  of 
October,  1812,  which  county  was  erected  in 
part  from  Jefferson,  after  the  execution,  and 
before  the  recording  therein  of  said  deeds.  On 
the  26th  of  August,  1807,  the  plaintiff  released 
to  Dorhman  one-fourth  of  said  township,  bv 
deed  recorded  in  Tuscarawas  county  on  the  9th 
of  March,  1813.  On  the  24th  of  October,  1810, 
Dorhman  gave  the  defendant  Wells  a  deed 
of  trust  of  the  three-fourths  of  said  town- 
ship not  released,  to  secure  the  payment  of 
$5,000,  for  which  the  defendant  Wells  had  be- 
come liable  for  Dorhman,  by  indorsing  his 
paper  at  the  bank  of  Steubenville,  which  was 
recorded  in  Tuscarawas,  the  13th  of  January, 
1811.  On  the  12th  of  February,  1813,  the  clc- 
fendant  Wells  took  another  deed  from  Dorh- 
man for  the  quarter  or  sections  which  had  been 
released,  which  was  recorded  in  Tuscarawas 
county  on  the  10th  of  March,  1813,  to  secure 
$3,000,  for  farther  indorsements  by  Wells  for 
Dorhman.  The  bill  then  charges  the  defendant 
Wells  with  notice  of  the  plaintiff's  deeds  and 
468*]  *lien  upon  said  lands,  before  his  deeds, 
indorsements,  or  any  payments  ma'de  by  him : 
and  that  he  accepted  the  deeds,  made  the  in- 
dorsements, and  payments,  if  any,  with  knowl- 
edge. &c. ;  charges  a  secret  understanding,  that 
the  released  sections,  conveyed  to  Wells  by 
the  last-mentioned  deed,  were  to  enure  to 
Dorhman  or  his  family ;  and  that  neither  trans- 
action between  Wells  and  Dorhman  was  Ixmn 
fide.  Dorhman  died  on  the  21  st  of  February, 
1818.  nine  days  after  his  last  deed  to  Wells, 
who  commenced  a  suit  against  the  heirs  of 
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Dorhman  on  the 27th  of  August  following;  and 
obtained  a  decree  r)f  sale,  under  which  he  pur- 
chased the  premises ;  all  which  is  charged  to  be 
fraudulent.  The  widow  and  heirs  of  Dorh- 
man, by  their  answer,  admit  all  the  deeds,  and 
answer,  generally,  that  they  know  nothing  of 
the  other  transactions.  The  answer  of  W  ells 
admits  the  plaintiff's  deeds;  states  his  own 
deeds  to  be  bona  fide,  and  denies  notice  and 
fraud.  Obadiah  Jennings,  who  was  examined 
as  a  witness  in  the  cause,  testiiied,  that  he  pre- 
pisired  the  first  deed  to  Wells,  and  saw  it  ex- 
ecuted, but  says  that  Dorhman  employed  him, 
and  he  considered  himself  exclusively  employed 
by  Dorhman,  and  not  as  the  agent  or  attorney 
of  Wells,  in  that  transaction;  that  it  was  prob- 
able he  had  held  some  conversation  with 
Wells  as  to  his  liabilities  for  Dorhm^m,  and  the 
nature  of  the  security  to  be  given  l)efore  Dorh- 
man applied  to  him  to  draw  the  deed ;  and  that 
Wells  sent  the  deed  to  him  in  a  letter,  to  carry 
to  be  recorded  in  Tuscarawas  county.  Dorh- 
man informed  him  that  Astor's  agent  had 
brought  Astor's  deeds  and  put  them  on 
•record;  and  Dorhman  wished  to  give  [*460 
Wells  the  preference,  and  consulted  him  how- 
it  could  be  done.  The  witness  examined  the 
record,  and  knew  of  Astor's  deeds  and  lien  on 
those  lands.  He  advised  Dorhman  to  give 
Wells  a  deed,  which,  if  recorded  in  Tuscarawtis, 
w^ould  give  him  the  preference ;  but  never  gave 
Wells  any  information  respecting  Astor's  deeds. 
Mr.  Brush,  for  the  appellant  and  plaintiff, 
argued:  1.  That  the  defendant's  (Wells')  deed 
was  void  under  the  second  section  of  the 
statute  of  Ohio,  entitled  "  an  act  for  the  pre- 
vention of  frauds, "&c.,  which  declares  "that 
every  gift,  grant,  or  convej'ance  of  lands, 
tenements,  hereditaments,  «&c.,  made  or  ob- 
tained with  intent  to  defraud  creditors  of  their 
just  and  lawful  debts  or  damages,  or  to  de- 
fraud or  deceive  the  person  or  persons  who  shll 
purchase  such  lands,  &c.  .shall  be  deemed  utterly 
void,  and  of  no  effect."*  The  bill  shows  Astor 
to  be  a  creditor;  the  answer  admits  it;  and  Jen- 
nings proves  that  Dorhman  informed  him  such 
was  the  fact.  The  debt  being  secured  by  mort- 
gage upon  the  lands  in  controversy  only  makes 
the  fraud  more  palpable.  Still  he  was  and  is  a 
creditor;  and  it  is  manifest  Dorhman  made  the 
deed  to  Wells  to  defraud  Astor,  his  creditor.  2. 
The  recording  of  Astor's  deeds  in  Jefferson 
county  was  notice  to  the  defendant.  Wells. 
During  all  the  time  given  for  recording,  the 
lands  lay  in  that  count v;  it  was  therefore  the 
proper  place  for  recording  those  deeds,  and  the* 
♦recording  afterwards  must  have  rela-  [*470 
tion  to  the  time  when  and  the  place  where  they 
ought  to  have  been  recorded;  considering  the 
township  as  part  of  the  county  for  that  purpose.  * 
And  the  recording  ought  to  be  considered  «is 
nunc  pro  tunc,  yet  not  so  as  to  affect  any  deed 
made  and  recorded  prior  to  the  making  this 
record ;  and  as  to  all  subsequent,  no  inconven- 
ience or  injustice  could  be  complained  of,  inas- 
much as  every  purchaser  would  be  bound  to 
search  those  records  for  all  deeds  there  recorded 
prior  to  the  division.  Usin^  such  diligence  as 
he  was  bound  to  use,  knowmg  the  lands  orig- 

1.— Rev.  Laws  of  Ohio,  321. 

2.— Heath  v.  Rose,  12  Johns.  Rep.  140;  IJohiis. 
Cas.  85;  Vin.  Abr.  Ut.  Relation.  288. 
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inally  lay  in  that  county,  he  would  have  dis- 
covered Afltor's  deed  there  recorded,  before  any 
deed  made  to  him;  and  ought,  therefore,  to  be 
charged  with  notice.  To  wliat  time  does  the 
act  of  assembly  relate,  when  it  says  the  deed 
shall  be  **  recorded  in  the  county  in  which  such 
lands  shall  be  situate?"'  To  the  time  of  mak- 
ing and  delivery  of  the  deed,  or  to  the  time  of 
recording?  The  latter  would  make  the  deed 
take  effect  from  the  recording,  not  from  the  de- 
livery, as  is  the  law.  The  case  of  Taylor  v. 
}fI)anaUV8  heirs  is  not  analogous,  as  there  the 
lands  did  not  lie  in  the  county  where  the  deed 
was  recorded;  and  the  question  was  upon  the 
effect  of  the  deed  at  law.  3.  By  accepting  the 
deed  prepared  by  Jennings,  the  defendant, 
Wells,  has  made  Jennings  his  agent  by  legal 
implication;  and  notice  to  him  is  notice  to  his 
principal.  Jennings  acted  in  the  transaction ; 
advised  Dorhman  how  to  give  Wells  the  prefer- 
47  1*1  ence;  *prepared  the  deed ;  saw  it  execut- 
ed, ana  at  the  request  of  Wells  carried  it  to  be 
rc'conled ;  and  had  some  previous  conversation 
with  Wells  as  to  his  liabilities  for  Dorhman,and 
the  nature  of  the  security  to  be  given.  In 
Tjeneve  v.  Ijenece,'^  the  defendant"  denied  notice 
of  the  tirst  articles  and  settlement  till  six  months 
after  the  marriage ;  and  denied  that  Norton  was 
employed  as  her  solicitor,  though  she  put  confi- 
dence in  him,  because  he  was  concerned  for 
her  husband,  and  recommended  by  him,  who 
assured  her  he  (Norton)  would  make  a  hand- 
some provision  for  her;  and  Norton  assured  her 
he  had  taken  care  to  secure  her  an  annuity  of 
£150  a  year,  and  did  not  then,  or  any  time  be- 
fore, rive  her  any  notice  of  any  former  settle- 
ment. Although  the  defendant  here  has  not 
been  as  candid  as  the  defendant  was  in  that  case, 
^et  by  his  artful  taciturnity  and  scanty  plead- 
ing upon  the  most  important  subject,  much  is 
to  be  inferred  against  him.  In  the  case  oiJen- 
ninfin  V.  Moore}  Blincornc  acted  the  very  part 
Jennings  has  in  this  transaction,  so  far  as  the 
conduct  of  either  is  material  to  affect  the  pur- 
chaser; and  so  far  as  there  is  any  difference,  it 
would  seem  the  case  at  bar  presents  much  the 
strongest  ground  of  equity,  to  set  aside  the  sub- 
sequent incumbrancer  or  purchaser.  Moore 
had  conipleted  his  purchase  by  paying  the 
money;  Wells  had  not.  Blincorne  was  a  boon 
/We!  creditor,  and  had  an  interest  in  the  estate 
of  Whitlatch,  the  vendor,  and  his  object  was  to 
secure  ap  honest  debt ;  but  Wells'  purchase,  and 
472*]  the  sale  to  him,  was  made  to  *defraud 
and  defeat  a  borui  fida  creditor.  Moore  was 
charged  upon  the  naked  fact  of  acceptance; 
but  in  this  case,  strong  circumstances  and  in- 
ferences, beside  that,  implicate  Wells.  He 
most  undoubtedly  knew  the  handwriting  of 
Jennings,  his  friend,  and  was  bound  to  inquiry ; 
but  Jennings  was  careful  not  to  mention  it  to 
him  in  any  way.  So  was  Blincorne,  and  so 
Norton ;  and  the  care  which  all  have  taken  for 
the  purchaser  implicates  him  with  their  agency, 
if  he  will  accept,  they  having  notice,  and  con- 
triving to  conceal  from  him,  is  the  ground  of 
nuiUi  fideii,  and  the  foundation  for  the  charge 
of  notice  against  the  purchaser.     Brotherton  v. 

1.-  Rev.  Laws  of  Ohio,  318. 

:3.— Ambl.  438. 

3.-2Vern.U09. 
«1H 


Hatt^  maintains  the  same  principle,  and  is  call- 
ed by  Lord  Hardwicke  "a  clear  authority." 
The  same  scriveners  were  witnesses,  and  en- 
grossed all  the  securities,  and  were  ^uom  agents 
for  all  the  lenders.  Not  that  the  fact  of  agency 
was  otherwise  established  than  b^  the  fact  of 
accepting  or  receiving  the  securities,  en^prossed 
by  the  same  scriveners,  who  had  notice;  the 
concealment  of  which  by  them,  if  the  law  could 
tolerate  it,  would  make  frauds  practicable, 
without  the  means  of  detection.  In  the  latter 
case  above  cited,  it  does  not  appear  that  Mrs. 
Hatt,  the  third  mort^gee,  had  any  better 
knowledge  who  the  scriveners  were  than  Wells 
in  this  case.  If  such  had  been  the  fact,  that 
she  knew  who  engrossed  the  deed  for  her,  and 
such  fact  deem^  important,  it  would  have 
been  noticed  in  the  report.  And  it  is  not  men- 
tioned as  a  fact,  or  material,  in  the  case  of 
Leneve  v.  Leneve,  where  *thecase  is  cit-  [*473 
ed.with  approbation  by  the  Lord  Chancellor; 
but  in  all  these  cases  they  seem  to  have  gone 
much  upon  the  ground  of  the  fraud  of  Uiose 
third  persons,  and  the  dan^^er  of  sanctioning 
such  iraud,  by  deciding  stnctijtiriM,  upon  the 
mere  ground  of  the  laches  of  the  first  purchaser 
in  not  recording  his  deed  within  the  time  pre- 
scribed, or  not  before  the  second  deed.  And 
although  these  cases  profess  to  go  upon  the 
ground  of  an  agency,  yet  it  is  manifest  such 
agency  was  presumed  in  each,  and  that  the  de- 
cision rested  virtually  upon  the  fraud  which 
was  established  against  persons  not  concerned 
in  interest,  thereby  fixing  the  sting  of  disability 
upon  the  temptation  to  commit  fraud,  by  what- 
ever motive  prompted  or  encouraged.  4.  The 
defendant,  Wells,  has  not  shown  the  time  of 
his  payment,  nor  denied  notice  at  or  before  the 
same,  and  is,  therefore,  chargeable  with  notice 
before  his  purchase  was  completed.*  After 
notice  Wells  ought  to  have  compelled  Dorh- 
man to  make  payment,  by  applying  the  other 
quarter  township,  instead  of  indorsing  more, 
and  securing  that  also,  thereby  takine  all  hope 
from  Astor.  His  conscience  was  affected  be- 
fore the  first  arrangement  was  completed,  while 
he  had  time  and  opportunity  to  save  himself, 
and  he  was  bound  to  that  course.  5.  The  de- 
fendant has  not  denied  notice  indirectly  by  im- 
plication,  or  notice  to  one  whom  the  law  will 
consider  his  agent.  His  answer  is  stiff  and 
formal,  especially  with  respect  to  the  first  deed 
to  him;  careful  *not  to  say  how  that  [*474 
matter  was  managed;  and,  considering  all  the 
circumstances  of  this  case,  it  must  be  considered 
as  a  declaration  that  he  had  no  actual  knowl- 
edge of  Astor's  deeds;  not  having  received 
positive  information  that  such  were  in  exist- 
ence. 6.  Can  the  defendant,  Wells,  maintain 
a  title,  or  claim  the  benefit  of  an  interest,  de- 
rived to  him  through  the  fraud  of  Dorhman 
and  Jenniugs?  If  he  can,  the  doctrine  and 
principle  of  many  cases  are  overturned,  and  we 
have  a  new  law  upon  the  subject  of  "f rauds. 
What  is  said  in  Leneve  v.  Lenete,*  is  quite  ap- 
plicable. But  in  a  late  decision,  this  doctrine 
is  fully  recognised  in  a  case  like  the  present, 
though  with  fewer  circumstances  of  fraud  to 

4.-8  Vem.  574. 

B.— TourvUle  v.  Nalsh,  3  Peere  Wiii0.3O4 ;  Story  ▼. 
Lord  Windsor,  2  Atk.  630. 

6.— Ambl.  447. 
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justify  its  application.*  Tlie  cases  cited  to  the 
tliird  point  are  considered  as  applicable  here; 
the  mala  Jides  of  the  actors  in  those  cases  where 
the  ground  of  considering  them  agents  by  rela- 
tion; the  purchaser  accepting  his  deed  from 
polluted  hands,  makes  their  acts  and  knowledf^e 
his  own.  Sir  Samuel  Romilly  (arguendo) ^  in 
Ilvguenin  v.  Banely,^  says, '  'though  no  direct  au- 
thority is  produced,  your  Lordship,  dispensing 
Justice  by  the  same  rule  as  your  predecessors, 
upon  such  a  subject,  not  confined  within  the 
narrow  limits  of  precedent,  will,  as  a  new  rela- 
tion appears,  look  into  the  principles  that  gov- 
ern the  human  heart,  and  decide  m  a  case"  far 
the  strongest  that  has  yet  occurred  upon  this 
ground  alone,  from  its  infinite  importance  to 
475*]  community."  *And  the  chancellor 
thereupon  lavs  down  the  doctrine  as  well  es- 
tablished, "  that  interests  gained  by  the  fraud 
of  other  persons  cannot  be  maintained."  It 
would  be  infinitely  mischievous  if  they  could, 
and  as  there  said,*  **  would  be  almost  impossi- 
ble ever  to  reach  a  case  of  fraud."  The  genus, 
or  kind  of  fraud,  seems  not  to  be  so  much  regard- 
ed as  that  such  is  the  character  of  the  transac- 
tion. 

Mr.  Doddridge,  contra.  1.  The  registry  act, 
and  whatever  other  statutory  regulations  each 
sovereign  society  may  adopt  for  the  transfer  of 
titles  to  real  property,  are  matters  of  positive 
institution ;  the  English  registry  act  and  statute 
of  enrollments,  however,  nave  furnished  pre- 
cedents which  in  one  way  or  another  have  been 
followed  up  in  each  state;  and  the  decisions 
upon  them  have  been  so  uniform  as  to  have 
become  quite  familiar.  The  attempt  here  to 
impeach  a  deed  innocently  obtained,  on  the 
ground  that  it  was  fraudulently  intended  by 
the  grantor,  is  quit«  novel,  and  as  dan^rous  as 
it  is  novel.  It  proceeds  on  the  ground  that  the 
clause  in  the  state  law  is  to  be  expounded  in 
the  disjunctive,  and  that  "  or  "  is  not  to  be  ex- 
pounded so  as  to  mean  *'and."  The  first  ob- 
jection to  this  interpretation  is,  that  it  supposes 
the  word  **made"  can  be  satisfied  by  the  act 
of  a  vendor  alone;  and  the  word  "obtained," 
in  like  manner,  by  the  single  act  of  the  vendee, 
which  is  impossible.  No  deed  can  be  made 
without  the  assent  of  two  persons,  at  least. 
Deeds  take  effect  upon  delivery ;  which  is  never 
effected  without  the  concurrence  of  the  per- 
son who  receives.  The  second  objection  is, 
476*]  that  it  puts  *to  hazard  the  interest  of 
every  purchaser;  as  every  purchaser  must  de- 
pend for  his  security,  not  upon  his  own  inno- 
cence, but  upon  the  continual  integrity  of  the 
vendor;  who,  if  at  any  time,  and  for  any  rea- 
son, he  can  be  brought  to  confess  his  own 
fraudulent  intentions,  m  answer  to  a  bill  against 
him  and  his  vendee,  can  ruin  the  latter.  A 
third  and  decisive  objection  is,  that  the  statute 
of  frauds,  if  it  is  susceptible  of  the  complain- 
ant's interpretation,  repeals  the  registry  act, 
which  is  not  pretended.  The  registry  act  then 
in  force  in  Ohio,  provided,  that  all  deeds  exe- 
cuted out  of  the  state  *'  should  be  recorded  in 
the  county  in  which  the  lands,  tenements,  and 
hereditaments,  so  conveyed  or  affected,  shall  be 
situate,  within  one  year  after  the  day  on  which 

1.— Hildreth  v.  Sands,  2  Johns.  Ch.  Rep.  85,  and 
the  cases  there  cited. 

2.— U  Ves.  288. 
Wheat.  4. 


such  deed  or  conveyance  was  executed;  and 
unless  recorded  in  the  manner,  and,  within  the 
time  aforesaid,  shall  be  deemed '  fraudulent 
a^inst  any  subsequent  bofia  fids  purchaser, 
without  knowledge  of  the  existence  of  such 
former  deed  of  conveyance."  Now,  if  the  act 
of  Dorhman,  in  giving  his  first  deed  to  Wells, 
is  fraudulent,  as  being  made  with  intent  to 
postpone  Astor  to  him,  and  for  that  reason  is 
void,  then  the  registry  act  is  effectually  done 
away;  because  no  man,  under  any  circum- 
stances, can  make  a  second  sale  by  concealing 
a  former  one,  without  being  guilty  of  as  much 
fraud  as  Dorhman  at  the  least.  His  case  was 
a  hard  one;  he  had  two  creditors,  one  of  whom 
must  suffer,  and  his  wishes  were  to  prefer  one 
of  them.  He  sought  no  benefit  by  this  act  to 
himself,  nor  can  his  conduct  be  as  censurable 
as  if  he  were  selling  to  put  money  into  his  own 
pocket.  If  the  plaintiff  be  right,  *the  [*477 
parties  to  a  first  and  second  sale  stand  as  at  the 
common  law.  2.  The  doctrine  of  constructive 
notice  is  entirely  exploded.  The  term  never 
did  convey  the  true  meaning  of  the  courts. 
There  is  something  almost  a&urd  in  the  idea 
of  proceeding  upon  a  question  of  fraud  by  con- 
struction. The  cases  upon  this  subject,  only 
proceed  upon  two  principles:  first,  actual 
notice  to  the  party;  and,  second,  to  the  agent 
of  the  party.  The  notice  arising  from  a  suit 
pending;  a  registry  or  any  public  record,  is  not 
a  matter  of  construction.  The  Ua  pendeiu,  the 
register  or  record,  furnish  such  irresistible  evi- 
dence of  notice  in  fact,  that  the  party  is  not  at 
liberty  to  urge  the  contrary;  and  the  relief  is 
^nted  on  the  ground  of  notice  in  fact.  Nor 
is  this  an  arbitrary  rule.  All  men  are  parties  to 
the  public  proceedings  of  the  courts  of  justice, 
and  presumed  to  be  present  at  them;  and.  also, 
parties  to  every  legal  registry,  or  other  public 
record ;  what  the  laws  require  to  be  done,  and 
is  done  according  to  those  laws,  they  are,  in 
like  manner,  parties  to,  and  are  supposed  to  be 
acquainted  with;  and  becaiLse  the  laws  have 
provided  those  public  documents  for  the  securi- 
ty of  every  man.  it  \s  his  fault  if  he  sees  them 
not.  and,  therefore,  he  is  adjudged  to  have  seen 
them  in  fact.  But  this  reason  can  have  no  ap- 
plication to  the  proceedings  of  a  court  not  of 
competent  jurisdiction,  nor  to  registries  and 
records  not  made  according  to  law.  In  respect 
to  proceedings  in  courts  of  incompetent  jurisdic- 
tion, or  irregular  records,  they  are  only  notice, 
if,  in  fact,  they  have  been  heard  or  seen  by  the 
party,  so  as  to  *put  him  upon  inquiry.*  [*478 
It  is  believed  that  no  decisions  have  been  had 
upon  this  statute;  but  the  statutes  of  Kentucky 
and  of  Pennsylvania  are  like  that  of  Ohio;  and 
in  the  case  of  Taylor  v.  M*Donald^&  keirs,*  the 
court  in  Kentucky  decide  that  a  record  made, 
not  in  the  proper  county,  is  not  of  itself  notice. 
The  court  say,  "  the  law  requires  the  deed  shall 
be  recorded,  not  only  within  the  limited  time, 
in  order  to  be  valid  against  a  subsequent  pur- 
chaser without  notice,  but  also  in  the  county 
where  the  land  lies.  This  provision  is  obvious- 
ly intended  to  enable  persons  to  trace  the  le^l 
title  with  the  industry  and  attention  essential 
to  a  compliance  with  the  act."  That  case  is 
stronger  than  is  necesvsary  for  our  purpose ;  be- 


8.— Sugrd.  Vend.  470,  and  the  cases  there  cited. 
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cause  in  that,  the  deed  wa8  recorded  in  time, 
but  in  the  wrong  county;  and  in  ours,  the  par- 
ty has  failed  in  respect  of  both  time  and  place, 
'fhe  case  of  Hester's  lessee  v.  Partner,^  is  an 
authority  to  the  same  effect;  and  also  that  a 
record  made  within  the  time,  and  within  the 
proper  county,  is  void,  if  made  upon  less  proof 
than  the  law  requires.  An  illenil  registry,  then, 
is  not  proof  of  notice.     Nor  does  the  doctrine 
of  relation  apply.     All  the  cases  cited  on  the 
subject  of  relation  prove,  that  the  act  by  which 
a  transaction  is  completed  has  relation  to  the 
beginning;  as,  for  instance,  the  presentation  of 
a  copyhold  to  the  surrender;  but  that  this  rela- 
tion is  a  legal  fiction,  operating  between  the 
parties  only,  and  without  any  effect  upon  third 
479*]  persons  or  their  ♦lights.     But  the  use 
made  of  this  fiction,  whereby  an  illegal  regis- 
try is  made  so  to  relate,  eiihet  to  the  date  of 
the  execution  or  proper  time  of  registering  a 
deed,  as  to  affect  the  estate  of  a  thira  person,  is 
an  invention  of  such  modern  date,  as  to  have 
acquired,  as  yet,  very  little  authority  in  this 
country.     If  the  obvious  policy  of  the  law,  and 
the  authority  of  the  decisions  referred  to,  are 
satisfactory,  then  the  case  of  Wells  is  the  very 
strongest  that  can  be  imagined.     Suppose  he 
had  gone  to  the  registry  to  look  for  the  record 
of  any  conveyance  of  the  lands  in  question, 
who  could  suppose  he  would  examine  the  en- 
tries upon  it  after  the  date  of  the  separation  of 
the  counties,  for  a  conveyance  of  lands  in  Tus- 
carawas? 8.  It  is  said  that  Wells  does  not  show 
himself  to  be  a  complete  purchaser  without  no- 
tice, because  he  had  not  made  full  payment. 
The  law  is  admitted  to  be  as  stated  in  respect 
of  a  purchase  and  sale;  but  the  reasos  given 
for  it  has  no  application  here.     The  reason  is, 
that  when  the  second  purchaser  receives  notice 
of  the  first  he  should  stay  his  hand— refuse  a 
deed,  or  withhold  payment;  and  because  this  is 
in  his  power,  it  is  his  moral  duty  to  do  it.     But 
in  the  case  of  Wells  it  was  otherwise :  he  was 
already  accountable  to  the  bank  for  the  whole 
amount.     This  point  has  been  determined  in  a 
case  of  precisely  the  same  nature  as  to  a  bank 
indorsement.*  The  rule,  that  notice  to  an  agent 
is  notice  to  his  principal,  and,  consequently, 
his  fraud  affects  his  principal  as  much  as  if 
committed  by  himself,  is  not  disputed.    But 
480*J  the  rule  is  explained  and  qualified,  *in 
order  to  give  security  to  the  party  affected  by 
it.     The  agent  must  \ye  employed  by  the  party 
— in  the  same  transaction.     Notice  to  the  agent 
is  not  sufficient,  unless  acquired  by  him  in  the 
course  of  the  transaction  in  which  he  is  employ- 
ed; notice  otherwise  acquired  will  not  affect 
his  principal.     A  general  agency  is  not  sufl^- 
cient :  it  must  be  in  the  particular  case ;  and  the 
employment  must  be  to  purchase,  or  to  make 
or  treat  of  terms — not  merely  to  draw  a  deed. 
If  the  agent  is  employed  by  one  of  the  parties, 
notice  to  him  shall  affect  that  party  only;  where 
both  employ  him,   his  fraud  shall  attach  to 
both.*    And  it  is  only  necessary  to  deny  the 
agency,   and  all   circumstances    from    which 
fraud  may  be  inferred,  where  those  matters 

1.— 2  Binney,  10. 

2.— Lyle  v.  Ducomb,  5  Blnney,  585. 

4.— Lowther  V.  Carlton,  2  Atk.  V»;  Warwick  v. 
Warwick,  3  Atk.  291,  294. 
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are  char^  in  the  bill*  The  propriety  of  the 
application  of  the  general  rule  as  to  agents,  in 
the  cases  of  Brotherton  v.  HaU,^  Jennings  v. 
Moore,*  Leneve  v.  Leneve,"*  has  been  questioned. 
In  each  of  these  cases,  the  fact  of  agency  is 
charged  with  all  the  circumstances  of  the  trans- 
action, from  which  that  fact  could  be  inferred. 
As  those  three  cases  contain  nearly  the  whole 
law  upon  the  subject  of  notice  to  an  agent,  it 
is  only  necessary  to  show  that  'neither  of  them 
furnish  a  precedent  to  affect  Wells.  In  Lenere 
V.  Ijenete,  the  agent  was  defendant,  and  he 
denied  his  agency,  and  admitted  notice.  The 
other  only  denied  notice  to  herself;  and  the 
^ound  of  decision  is,  that  she  admits  enough 
m  *her  answer  to  make  Norton  her  [*48 1 
agent.  In  Jennings  v.  Moore,  one  person  wan 
treating  of  a  purchase  for  himself,  and  durinfr 
the  transaction  received  notice;  and  perfectea 
the  contract  in  tlie  name  of  a  third  person,  whf> 
accepted  of  it  without  notice.  The  authority 
of  this  decision  has  been  doubted,  but  with  very 
little  reason.  In  Brotherion  v.  Halt,  the  agenfft 
were  scriveners.  They  kept  an  office,  and  their 
profession  was  to  drive  bargains,  effect  loans. 
and  perfect  securities.  The  court  adjudge  them 
to  be  agents,  and  that  notice  to  them  was  no- 
tice to  their  principals;  not  because  one  of  the 
parties  had  consulted  them,  and  procured  them 
merely  to  write  a  deed  which  another  accepted. 
By  the  term  "scrivener,"  something  more  Ls 
meant  than  a  conveyancer.  The  reason  for 
the  decision  is,  that  all  the  loans  were  effected 
by  them  at  their  office,  and  all  the  securities 
also;  and  from  the  nature  of  their  employment, 
the  court  decided  them  to  be  the  agents  of  each 
party  in  effecting  the  loans  and  the  securities : 
but  whether  the  court  decided  these  facts  upon 
proper  testimony  or  not,  is  immaterial.  The 
principle  is,  that  notice  to  him  who  is  employ- 
ed by  both  parties,  to  effect  a  loan,  and  prepare 
a  security,  is  notice  to  both  parties.  The  rela- 
tion of  agent  and  principal  cannot  exist  with- 
out the  consent  of  the  principal.  In  every  case 
cited,  and  in  all  others,  the  fraud  is  charged,  as 
it  happened,  either  to  the  principal  or  his  agent, 
and  in  the  latter  case  the  agent  is  made  a  de- 
fendant. Agency  or  not,  is  a  fact  which,  if 
stated  and  denie<i,  must,  like  every  other  fact, 
be  ])rovcd.  In  our  case,  all  that  is  charged  is 
denied,  and  no  part  of  it  is  proved. 

*Mr.  Brush,  in  reply,  insisted,  that  [*482 
the  construction  of  the  act  of  fraudulent  con- 
veyances, contended  for  on  the  part  of  the 
defendants,  could  not  be  supported.  It  was 
undoubtedly  competent  for  the  legislature  lo 
say,  such  instruments  should  be  void  for  fraud, 
whether  the  donee  or  grantee  be  party  in  the 
fraud  or  not,  and  they  have  so  said.  *  Taking 
the  entire  section  together,  it  is  sensible  only  as 
it  reads ;  but  by  altering  "  or  "  to  "  and, "  a  new 
meaning  is  interpolated.  The  rule  upon  the 
subject  is,  that  such  construction  sliall  be  given 
as  will  give  effect  to  every  word,  if  possible, 
that  none  may  have  been  employed  to  no  pur- 
pose. The  construction,  moreover,  is  arbitrary ; 
contrary  to  a  very  plain  text;  substituting  one 
word  for  another,  in  a  law  which  is  neither 

4.— Newman  v.  Wallace,  2  Bro.  Ch.  143, 
5.-2  Vernon,  674. 
6.— lb.  «». 
7.-2  Amb.  4d8. 
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ambiguous  nor  doubtful;  not  for  the  purpose 
of  suppressing  fraud,  and  advancing  the  reme- 
dies, but  for  the  purpose  of  restraining  the 
operation  of  a  remedial  act.  A  deed  void  for 
fraud  is  not  protected  by  the  registry  act,  which 
relates  only  to  purchasers,  and  never  was  in- 
tended to  aJfect  creditors.  It  has  never  received 
such  a  construction  in  the  state,  or  elsewhere, 
nor  will  the  language  warrant  it.  Speaking  of 
the  deed  of  a  prior  purchaser,  it  says,  *'  unless 
recorded  in  the  manner,  and  within  the  time 
aforesaid,  shall  be  deemed  fraudulent  a^nst 
any  subsequent  hmui  ,/£de;,  purchaser,  without 
knowledge  of  the  existence  of  such  former  deed 
of  conveyance."  There  cannot  be  a  subsequent 
purchaser,  unless  there  had  been  a  former  one. 
Besides,  the  registry  act  was  passed  in  1805. 
The  statute  of  frauds  and  perjuries,  protecting 
creditors  against  the  frauds  of  their  debtors,  in 
483*]  1810,  five  years  afterwards;  *and  must 
be  considered  as  repealing  so  much  of  the  for- 
mer act  as  comes  within  its  provisions.  If  it 
did  affect  creditors  in  any  way,  quoad  hoc  it  is 
repealed;  leaving  it  to  operate  as  between  pur- 
chasers, upon  a  first  and  second  sale,  the  first 
not  a  creditor.  Another  pretension  set  up  for 
Wells  is,  that  he  also  is,  or  was,  a  creditor,  and 
that  Dorhman  might  prefer  which  he  would. 
If  this  be  so,  that  provision  in  favor  of  creditors 
in  the  statute  of  frauds  is  defeated,  as  it  would 
be  in  the  power  of  a  debtor  to  evade  it  at  pleas- 
ure. If  it  be  law,  which  we  feel  no  disposition 
to  controvert,  that  in  some  cases,  a  debtor  may 
give  one  creditor  a  preference  over  another,  yet 
this  privilege  no  longer  remained  with  Dorh- 
man. He  had  exercised  it.  He  had  made  his 
election  to  give  Astor  the  preference,  by  con- 
veying the  lands  to  him,  as  it  was  competent 
'  for  him  to  do,  most  assuredly,  when  it  does  not 
appear  that,  at  that  time,  he  owed  anyone 
else.  This  privilege  must  be  exercised  fairly, 
by  giving  that  which  is  his  own,  not  that  which 
belongs  to  another,  and  which  he  may  happen 
to  hold  in  trust  for  that  other.  There  is  no  law 
which  authorizes  a  trustee  thus  to  give  away 
the  trust  estate,  by  advancing  or  preferring  one 
<Teditor  to  another.  But  Wells,  at  that  time, 
did  not  stand  in  the  relation  of  creditor  to 
Dorhman.  He  had  indorsed,  but  it  does  not 
appear  he  had  paid  any  money,  or  that  there 
would  have  been  any  necessity  for  him  to  pay, 
if,  after  express  notice,  he  had  not  extended 
his  indorsements,  and  involved  the  whole  of 
Dorhman's  estate,  as  if  with  the  design  which 
Dorhman  had  already  manifested,  of  cutting 
484*1  Astor  off  *altogether.  As  is  said  in 
Tourvule  v.  Nauh,^  he  should  have  filed  his  bill 
quia  timet  against  Dorhman,  and  pursued  his 
remedy  upon  the  other  quarter  township,  re- 
leased by  Astor,  and  whatever  other  property 
could  be  found.  There  is  nothing  in  the  case 
which  shows  that  Dorhman  had  received  the 
whole  $5,000,  before  notice  to  Wells,  nor  what 
part  he  had  received.  It  lies  upon  Wells  to 
make  this  appear  clearly,  for  if  any  part  re- 
mained unpaid,  it  might  have  been  stopped,  and 
the  payment  enjoined.  It  is  said,  *'  if  the  plaint- 
iff be  right,  parties  to  a  first  and  second  sale 
stand  as  at  common  law."  But  this  is  not  a 
c&se  merely  between  purchasers  at  a  first  and 
second  sale.     To  this  point  the  plaintiff  is  con- 

1.— 3  Poere  Wms.  307. 
Wheat.  4.  • 


sidered  a  creditor;  and  it  stands  as  a  case  be- 
tween a  creditor  and  purchaser  of  the  debtor. 
At  common  law,  such  a  conveyance  would  be 
avoided.  The  statute  of  Elizabeth  is  in  aid  of 
the  common  law,  extending  the  remedy  to  sub- 
sequent creditors,  superadding  the  sanction  of 
penalties.  It  declares  "  deeds  made  in  fraud 
of  creditors  void."  And  although  it  inflicts 
penalties,  still,  in  England,  it  is  viewed  as 
remedial,  **  made  against  frauds,  for  the  public 

§ood,  and  to  be  taken  by  equity."*  Even  if  the 
octrine  of  constructive  notice  were  admitted 
to  be  no  longer  a  rule  of  eouity,  still  this  ad- 
mission would  only  raise  a  aispute  upon  an  ab- 
stract proposition,  whether  the  notice  we  rely 
on  be  actual  or  constructive.  It  is,  therefore,  a 
disagreement  as  to  the  name.  *Under  [*485 
what  denomination  have  the  law  writers  classed 
it?  is  the  question.  If  actual,  then  we  say 
Wells  had  actual  notice.  If  constructive,  then 
he  had  only  constructive  notice.  We  have  only 
to  show  Wells  had  such  notice  as  the  law  charges 
him  with,  to  avoid  the  danger  of  sanctiomng 
fraud,  and  to  close  the  avenues  of  injustice,  anu 
fraudulent  speculation.  According  to  the  op- 
posite argument,  a  suit  pending^  or  a  register 
of  a  deed,  are  notice  in  fact.  They  are  facts 
of  record,  and  notice  to  all  persons  in  the  same 
community:  but  we  mtist  be  permitted  to  dis- 
believe that  every  person  has  seen  them  in  fact, 
and,  therefore,  knows  what  they  contain.  Yet 
every  person  is  bound  by  this  knowledge,  be- 
cause they  are  made  public,  and  accessible  to 
all ;  constructive  knowledge  or  notice,  being  by 
the  law  charged  upon  the  party,  because  he 
might  have  known;  the  law  having  done  its 
part  by  making  such  public  record,  and  declar- 
ing all  persons  bound  by  it,  whether  they  know 
it  or  not.  It  is  a  well-established  principle, 
that  the  defendant  must  unequivocally  deny  all 
notice,  even  though  it  be  not  charged,  and  every 
fact  and  circumstance  from  which  it  can  be  in- 
ferred, in  order  to  be  considered  a  bona  fide 
purchaser.'*  This  the  defendant.  Wells,  has 
not  done.  The  case  of  Taylor  v.  M*Donald'i 
heirn*  is  not  analogous,  as  there  the  lands  never 
were  included  in  the  county  where  the  deed  was 
recorded ;  and  the  question  was  upon  the  effect 
of  the  deed  at  law. 


♦Johnson,  J.,  delivered  the  opinion  [*486 
of  the  court:  The  questions  in  this  case  are 
partly  of  law,  partly  of  fact.  The  bill  charges 
the  defendant  with  express  notice  of  the  com- 
plainant's previous  mortgage,  and  with  holding 
the  land  purchased  under  a  secret  trust  for  the 
legal  representatives  of  Dorhman,  the  mort- 
gageor.  Both  these  facts  the  answer  denies ;  and 
as  there  is  no  evidence  to  sustain  then,  they  must 
be  put  out  of  the  case. 

The  bill  then  proposes  to  affect  the  defend- 
ant, Wells,  with  constructive  notice;  and  if  it 
fails  there,  then  to  set  aside  the  deed  to  Wells 
as  absolutely  void  under  the  express  provision 
of  a  law  of  the  state  of  Ohio. 

Obadiah  Jennings,  who  drew  the  mortgage 

2.-5  Co.  Rep.  a,  Gooch's  case,  1  Ponbl.  Eq.  270, 
282. 

3.  —Frost  V.  Beekman,  1  Johns.  Ch.  Rep.  302 ;  Fropt 
V.  Beekman,  lb.  506;  Murray  v.  Flnster,  2  Johns. 
Ch.  Rep.  155. 

4.-2  Bibb.  420. 
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from  Dorhman  to  Wells,  was  fully  apprised  of 
the  existence  of  Astor's  mortgage,  and  acted  in 
concert  with  Dorhman  expressly  to  defeat 
Astor's  prior  lien,  and  give  precedence  to  Wells. 
The  advantage  of  which  they  proposed  to  avail 
themselves  for  this  purpose,  was  a  supposed 
mistake  committed  by  Astor  as  to  the  legal 
office  for  recording  his  deed.  The  land  was 
originally  comprised  within  the  limits  of  Jef- 
ferson county.  But  before  the  recording  of 
the  deed,  the  county  of  Tuscarawas  w.as  taken 
off  from  Jefferson,  and  the  land  lay  in  that 
part  of  Jefferson  which  thus  became  Tuscarawas 
county.  The  law  of  Ohio  requires  that  the  re- 
cording shall  take  place  in  the  county  in  which 
the  land  lies. 

The  first  question  is,  was  this  a  legal  record- 
ing under  the  laws  of  Ohio,  so  as  to  preserve 
the  priority  which  dates  ^ve  to  Astor?  The 
487*]  oflSceof  Jefferson  *county  was  the  legal 
office  at  the  time  of  executing  the  deed :  did  it 
continue  to  be  so  at  the  time  of  recording  it  ? 
This  can  onlv  be  decided  by  considering  the 
object  of  the  law.  It  was  to  give  notice  to  sub- 
sequent purchasers — to  place  at  their  command 
the  means  of  investigation,  to  which,  if  they 
did  not  resort,  they  had  only  to  blame  liieir 
own  indolence  or  folly.  But  no  one  in  search 
of  such  information  respecting  lands  situate  in 
Tuscarawas  county  would  be  expected  to 
search  the  records  of  Jefferson  subsequent  to 
the  date  of  the  separation.  lie  would  naturally 
refer  to  the  records  of  the  new  county  to  it« 
origin,  and  from  that  time  pursue  his  inquiries 
among  the  records  of  the  county  in  which  it 
was  originally  coraprised.  And,  therefore,  we 
are  of  opinion  that  the  recording  of  Astor's 
deed  was  not  sufficient  either  to  preserve  its 
legal  priority  or  give  it  the  equity  resulting 
from  constructive  notice. 

But  it  is  contended  that  Jennings  was  the 
mutual  agent  of  both  mortgageor  andmurtgagee 
In  the  creation  of  Wells'  mortgage,  and,  there- 
fore, the  notice  to  Jennings  was  notice  to 
Wells.  Here,  again,  the  complainant's  case  is 
unsupported  by  the  evidence.  On  the  law 
there  could  be  no  doubt,  if  the  facts  were  such 
as  the  complainant  contends.  But  it  is  posi- 
tively denied  both  by  Wells  and  Jennings;  and 
if  Jennings  was  the  agent  of  Dorhman  only, 
his  knowledge  could  produce  no  other  effect 
on  the  rights  of  Wells  than  if  it  had  been  con- 
cealed in  the  breast  of  Dorhman.  And  this 
leads  to  the  final  question  in  the  case.  As  the 
deed  really  was  "made"  to  defraud  Astor, 
does  that  circumstance  alone,  under  the  laws 
488*]  *of  Ohio,  destroy  its  validity,  without 
reference  to  the  knowledge  or  connivance  of 
the  mortgagee.  And  this  again  must  be  de- 
cided by  referring  to  the  object  of  the  law. 
The  words  of  the  statute  would  literally  em- 
brace the  case.  But  who  are  the  objects  of  the 
law?  Not  creditors  only,  but  subsequent  pur- 
chasers. And  to  give  it  such  a  construction  as 
would  expose  a  bona  jUle  purchasc^r  without  no- 
tice to  imposition,  in  order  to  protect  creditors, 
could  never  comport  with  the  intent  of  the  law. 

Upon  the  whole,  we  are  of  opinion  that 
there  is  no  error  in  the  decree  below,  and  that 
the  same  be  affirmed  with  costs. 

Decree  affirmed  with  costs. 
Cited— 2  Mason,  290. 
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[local  law.] 

M* ARTHUR  c.  BROWDER. 

The  rule  which  prevails  In  Kentucky  and  Ohio, 
as  to  land  titles,  Is  that,  at  law,  the  patent  is  ttie 
foundation  of  title,  and  neither  party  can  brin^  his 
entry  before  the  court.  But  a  junior  patentee, 
olalminff  under  an  elder  entry  may,  in  chanoery, 
support  his  equitable  title. 

A  description  which  will  identify  the  lands  l8  all 
that  Is  neoessary  to  the  validity  of  a  grant :  but  the 
law  re<(^uire8  that  an  entry  should  ne  made  with 
such  certainty  that  subsequent  purchasers  may  be 
enabled  to  locate  the  adjacent  residuum. 

An  entry  for  1.000  acres  of  land  in  Ohio,  on  Deer 
Creek,  "  beginning*  where  the  upper  line  of  Balpta 
Morgan's  entry  oroftaes  the  creek,  running  with 
Morgan's  line  on  each  side  of  the  creek  40irpol(?«. 
^thence  up  the  oreek  400  poles  in  a  direct  [*489 
line,  thence  from  each  side  of  the  given  line  with 
the  upper  line  at  right  angles  with  the  sideline  for 
quantity ;  **  held,  to  be  a  valid  entry. 

Distinction  between  amending  and  withdrawing 
an  entry. 

A  PPEAL  from  the  Circuit  Court  of  Ohio. 

The  bill  in  equity  filed  in  this  cause  by  the 
appellant,  M' Arthur,  states  that  George  Math> 
ews,  on  the  19th  of  September,  1799,  made  the 
following  entry  with  the  surveyor  of  the  Vir- 
ginia army  lands : 

••No.  8717;  1799.  8epteml)er  19th.  George 
Mathews,  assignee,  enters  1,000  acres  of  land, 
on  part  of  a  military  warrant.  No  4795,  on 
Deer  Creek,  beginning  where  the  upper  line  of 
Ralph  Morgan's  entry.  No.  3665.  crosses  the 
creek,  runnmg  with  Morgan's  line  on  each  side 
of  the  creek  200  poles;  thence  up  the  creek 
400  poles  on  a  direct  line,  thence  from  each 
side  of  the  given  line  with  the  upper  line  at 
right  angles  with  the  side  lines  for  quantity.'* 

That  afterwards  the  entry  of  Ralph  Morgan 
was  withdrawn;  and  that  in  consequence 
George  Mathews  made  the  following  entry : 
"No.  3717;  1801,  October  26th.  Geor^ 
Mathews,  assignee,  enters  1.000  acres  of  land 
on  part  of  a  military  warrant.  No.  4795.  on 
Deer  Creek,  beginning  at  two  elms  on  the  south- 
west bank  of  the  creek,  upper  corner  to  Henry 
Mossies'  survey,  No.  3925,  running  south  45 
west  120  poles,  north  65  we^t  172  poles,  north 
17  west  320  poles,  north  76  east  485  poles, 
thence  south  1  west  292  poles,  thence  to  the  be- 
ginning." The  bill  charges,  that  the  last  entry 
was  not  intended  as  a  new  one ;  but  only  as  an 
amendment  or  explanation  of  the  first.  This 
last  entrv  was  surveyed  the  7th  of  *Octo-  [*400 
ber,  1807.  And  upon  an  assignment  to  the 
complainant,  the  land  embraced  in  the  survey 
wa.s  patented  to  the  plaintiff,  the  16th  of  July. 
1806. 

The  title  of  Browder,  the  respondent,  is 
stated  in  the  bill  as  follows : 

That  on  the  20th  of  July,  1798.  Nathaniel 
Randolph  made  the  following  entry:  "  No, 
3310;  July  20,  1798.  Nathaniel  Randolph,  as- 
signee, enters  300  acres  of  land  on  three  mili- 
tary warrants,  Nos.  4165,  4250,  and  4664,  on 
the  lower  side  of  Deer  Creek,  beginning  at  a 
walnut  and  two  elms,  cornered  5  poles  from 
the  bank  of  the  creek,  running  south  61  went 
200  poles  to  two  white  oaks,  and  two  hickories, 
thence  north  7  west  234  poles,  thence  north  61 
east  200  poles,  thence  to  the  beginning.  *'  That 
the  last  entr}'  was  surveyed  for  Randolph,  and 
the  oldest  patent  obtained  by  him,  which  he 

Wheat.  4. 


1819 


M' Arthur  v.  Browdbr. 


490 


conveyed  to  Browder,  who  has  recovered  upon 
an  ejectment. 

By  the  answer  and  exhibits,  it  appears  that 
Randolph's  survey  was  made  the  Ist  of  August, 
1798;  that  a  patent  was  granted  to  Randolph, 
the  29th  of  September,  1800,  who  conveyed  to 
the  respondent.  The  respondent,  Browder, 
having  brought  an  action  of  ejectment,  recov- 
ered the  possession  of  the  land  in  question ;  and 
the  appellant,  M' Arthur,  filed  this  bill  in 
equity,  praying  for  an  injunction;  a  convey- 
ance of  so  much  of  the  land  claimed  by  the 
respondent  as  interferes  with  his  claim;  and 
for  general  relief.  The  bill  was  dismissed  by 
the  Circuit  Court,  and  the  cause  brought  by 
appeal  to  this  court. 

This  cause  was  argued  by  Mr,  Scott  and  Afr. 
491*]  *Brusfi  for  the  appellant,  and  by  the 
Attorney- General  and  Mr.  Doddridge  for  the 
respondent. 


Marshall,  th.  J.,  delivered  the  opinion  of 
the  court: 

In  this  case,  the  appellee  claims  under  the 
elder  grant  founded  on  the  elder  entry.  Con- 
sequently, if  his  entry  be  valid,  the  bill  of  the 
appellant  cannot  be  sustained.  But  the  entry 
is  so  defective  in  description  that  it  was  neces- 
sarily abandoned;  and  the  appellee  relies  on 
his  patent;  anterior  to  the  emanation  of  which, 
the  appellant  contends  that  the  land  was  ap- 
propriated by  his  entry.  The  validity  of  this 
entry,  also,  is  denied.  But  before  we  examine 
the  objections  made  to  it,  we  must  consider 
those  which  have  been  urged  against  the  juris- 
diction of  this  court  as  a  court  of  equity. 

The  rule  which  prevails  both  in  Kentucky 
and  Ohio  is,  that,  at  law.  the  patent  is  the 
foundation  of  title,  and  that  neither  party  can 
bring  his  entry  before  the  court.  In  conse- 
quence of  this  rule,  it  has  been  also  well  settled 
that  the  junior  patentee,  claiming  under  an 
elder  entry,  may,  in  chancery,  support  his 
equitable  title,  and  obtain  a  decree  for  a  con- 
veyance of  so  much  of  the  land  as,  under  his 
entry,  he  may  be  entitled  to.  But  the  general 
principle  is  supposed  to  be  inapplicable  to  this 
case,  because  the  words  of  the  entry  are  intro- 
duced into  the  grant;  and  if  they  were  too 
vague  to  appropriate  the  land  when  used  in  the 
entry,  they  inust  be  too  vague  to  appropriate 
it  when  used  in  the  grant,  which  is  a 
492*]  *question  triable  at  law,  and  which  was 
tried  in  the  ejectment  brought  by  the  appellee 
for  the  land. 

Were  the  fact  precisely  as  stated,  it  could  not 
support  the  argument  which  is  founded  on  it. 
When  lands  are  granted,  a  description  which 
will  identify  them  is  all  that  is  necessary 
to  the  validity  of  the  grant.  But  identity 
is  not  all  that  is  necessary  to  tJie  validity 
of  an  entry.  The  law  requires  that  loca- 
tions should  be  made  with  such  certainty 
that  subsequent  purchasers  may  be  enabled  to 
locate  the  adjacent  residuum.  All  grants  are 
founded  on  surveys.  They  recite  the  surveys, 
and  all  that  is  required  in  an  ejectment  is  to 
prove  that  the  land  claimed  is  that  which  was 
surveyed.  But  more  is  required  in  a  contest 
respecting  an  entry.  Nothing  is  more  common 
than  for  courts  to  declare  an  entry  void  for  un- 
certainty,  notwithstanding  the  clearest  proof 
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that  the  land  claimed,  and  that  located,  are  the 
same. 

There  is,  then,  nothing  in  the  resemblance 
between  the  words  of  the  grant  and  of  the  en- 
try to  distinguish  this  from  other  cases,  in 
which  the  party  claiming  under  the  first 
good  entry  comes  into  chancery  to  obtain  a 
conveyance  of  lands  held  under  a  senior  patent. 
We  proceed,  then,  to  examine  the  entry  under 
which  the  appellant  claims.  That  entry  is  made 
for  1,000  acres  of  land  on  Deer  Creek,  *'  begin- 
ning where  the  upper  line  of  Ralph  Morgan's 
entry  crosses  the  creek,  running  with  Morgan's 
line  on  each  side  of  the  creek  200  poles,  thence 
up  the  creek  400  poles  on  a  direct  line,  thence 
from  each  side  of  the  *given  line,  with  [*493 
the  upper  line  at  right  angles  with  the  side 
lines,  for  quantity." 

That  entries,  which  contain  such  descriptive 
words  as  clearly  to  designate  the  place  where 
the  land  lies,  shall,  with  respect  to  their  more 
particular  locative  calls,  be  supported;  if  they 
can  on  fair  construction  be  supported,  is  a  prin- 
ciple which  pervades  the  whole  of  that  curious 
and  intricate  fabric  which  has  been  erected 
by  the  decisions  on  land  titles  in  Kentucky,  and 
has  been  taken  as  a  model  for  those  in  the  mili- 
tary district  of  Ohio.  If  a  subsequent  locator, 
brought  to  the  spot  where  the  lands  lie,  with 
the  location  in  his  hand,  might,  by  the  applica- 
tion of  the  rules  which  the  courts  have  estab- 
lished, know  how  to  place  the  entry  so  as  to 
enable  himself  to  locate  the  adjacent  residuum, 
the  entry  must  be  sustained. 

In  this  case  it  is  admitted  that  the  beginning 
is  described  with  sufficient  certainty.  The  place 
where  the  upper  line  of  Ralph  Morgan's  entry 
crosses  Deer  Creek  is  ascertained.  From  that 
beginning  the  entry  calls  to  run  "with  Ralph 
Morgan's  line  on  each  side  of  the  creek  200  poles. " 
It  is  said  to  be  entirely  uncertain  whether  this  line 
is  to  be  200  poles  on  each  side  of  the  creek,  so  as 
to  amount  to  400  poles,  or  to  be  only  a  line  of  200 
poles  altogether.  Did  this  ambiguity  really 
exist  in  the  words  themselves,  it  is  entirely  re- 
moved by  the  other  parts  of  the  location.  The 
entry  is  made  for  1,000  acres  of  land,  and  can- 
not, on  any  construction,  be  made  to  exceed 
500  acres,  unless  the  base  line  be  400  poles. 
We  have  then  a  given  line  of  400  poles.  The 
entry  then  proceeds.  *"  thence  up  the  [*494 
creek  400  poles  on  a  direct  line."  The  plain 
meaninff  of  these  words  is,  that  the  land  lies  up 
the  creeK,  so  that  a  direct  line  of  400  poles  will 
reach  its  upper  boundary.  If  the  location  stop- 
PjBd  here,  adding  only  "for  quantity,"  the  de- 
cisions of  Kentucky  would  establish  it  as  a  good 
entry  for  a  square  formed  on  the  upper  side  of 
the  base  line  of  400  poles,  which  would  con- 
tain 1,000  acres  of  land.  But  the  entry  pro- 
ceeds, "  thence  from  each  side  of  the  given 
line,  with  the  upper  line  at  right  angles  with 
the  side  lines,  for  quantity."  This  part  of  the 
description  has  been  said  to  produce  uncertain- 
ty, because  two  lines  are  given,  and  a  subse- 
quent locator  could  not  tell  to  which  reference 
was  made. 

If  it  would  make  any  difference  whether  the 
base  line  or  the  line  up  the  creek  was  taken  as 
the  given  line,  this  might  produce  some  ditlicul- 
ty;  but  if  the  entry  must  cover  precisely  the 
same  ground,  whether  the  one  or  the  other  be 
taken  as  the  given  line,  it  can  make  none. 
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Let  the  base  line  be  considered  as  the  p^ven 
line.  It  is  plain  that  the  words  from  each  side 
must  mean  fra?n  earh  end,  because  the  land  is 
to  lie  up  the  creek;  whereas,  if  vou  proceed 
from  each  side,  it  w^ould  lie  partly  down  the 
creek.  The  line,  too,  which  is  to  give  the 
quantity  with  the  side  lines  is  the  upper  line, 
and  that  Is  removed  from  the  base  line  the  dis- 
tance necessary  to  include  the  quantity  of  land 
required.  As  this  quantity  is  to  be  inclosed 
from  the  whole  entry  taken  together,  within 
lines  which  form  a  square,  the  entrj  must  be 
understood  to  require  that  the  side  hues  should 
be  diawn  from  the  ends  of  the  base  line, 
495*]  *and  the  inaccuracy  of  the  expression 
could  not  mislead. 

But  the  entry  is  understood  to  refer  as  the 
given  line  to  that  which  is  last  mentioned;  that 
is.  to  the  line  of  400  poles,  which  is  perpendic- 
ular to  the  base.  You  are  then  carried  up  the 
creek  400  poles  in  a  direct  line  from  the  base 
line.  From  each  side  of  this  line  you  are  car- 
ried *'with  the  upper  line  at  right  angles  with 
the  side  lines,"  until  you  get  l.Sw  acres.  This 
construction  gives  full  effect  to  every  word  of 
the  entry,  and  gives  a  square  which  will  con- 
tain 1,000  acres.  It  is,  we  think,  the  natural 
construction.  The  entry  would  be  so  under- 
stood by  everv  subsequent  locator.  On  any 
construction,  then,  which  can  be  given  to  the 
words,  the  entry  must  not  only  have  the  same 
form,  but  must  cover  precisely  the  same  land. 

If,  then,  the  original  entry  had  never  been 
amended,  there  could  be  no  doubt  of  the  right 
of  the  party  claiming  under  it.  This  leads  to 
the  inquiry,  whether  the  amendment  affects 
this  right. 

The  distinction  between  amending  and  with- 
drawing an  entry  is  well  established,  and  com- 
pletely understood.  An  amended  entry  retains 
it«  original  character,  so  far  as  it  is  unchanged 
by  the  amendment.  So  far  as  it  is  changed,  it 
is  a  new  entry.  The  survey  in  this  case,  is  un- 
<lerslood  to  conform  precisely  to  the  amended 
entry ;  and  it  contains  a  part  of  the  land  com- 
preliended  in  the  original  entry.  So  far  as  re- 
spects the  land  within  the  appellee's  patent, 
which  is  comprehended  by  the  original  entry, 
the  amended  entrv.  and  the  survey,  we  think 
406*]  the  *appellanl  wai*  entitled  to  a  decree, 
and,  consequently,  the  Circuit  Court  erred  in 
dismissing  his  bill.  The  decree  is  to  be  re- 
versed, and  the  cause  remanded  to  the  Circuit 
Court,  with  directions  to  enter  a  decree  con- 
forming to  this  opinion. 

Decree. — This  cause  came  on  to  be  heard 
on  the  tran.script  of  the  record  of  the  court  of 
the  United  States  for  the  seventh  circuit,  and 
district  of  Ohio,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  court  is  of  opin- 
ion that  the  plaintiff  in  the  Circuit  Court  had 
a  good  title  in  equity  to  so  much  of  the  land 
contained  in  the  defendant's  patent  as  is  com- 

Srehended  in  the  original  entry  made  by  George 
fatthews,  in  September,  1799,  and  also  in  his 
amended  entry,  and  in  his  survey ;  and  that  the 
flecree  of  the  said  Circuit  Court.  dismia<«ing  the 
bill,  is  erroneous,  and  ought  to  be  reversed,  and 
it  is,  accordingly,  reversed ;  and  this  court  doth 
farther  direct  and  order,  that  the  said  cause  be 
remanded  to  the  said  Circuit  Court,  with  direc- 
tions to  enter  a  decree,  directing  the  defendant 
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to  convey  to  the  plaintiff  so  much  of  the  land 
contained  in  his  patent  as  is  comprehended  in 
the  original  entry,  and  also  in  the  amended  en- 
try and  survey,  on  which  the  grant  of  the 
plaintiff  was  founded. 

Cited— 14  Pet.  412;  13  Wall.  86. 
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THE  NEUSTRA  SENORA  DE  LA  CARl- 
DAD.    Bagesetal.,  CUumanis. 

A  cruiser,  equipped  at  the  port  of  Carthageiuu  in 
South  America,  and  commissioned  under  the  au- 
thority of  the  province  of  Cartbaflrena,  one  of  the 
United  Provinces  of  New  Qrenada,  at  war  with 
Spain,  Hailed  from  the  said  port,  and  captured  on 
the  high  seas,  as  prize,  a  vessel  and  cargfo  belonifing' 
to  the  subjects  or  the  king  of  Spain,  and  put  a  prize 
crew  on  t>oard ;  And  ordered  her  to  proceed  to  the 
said  port  of  Curthagrena;  the  captured  vea^^el  was 
afterwardn  fallen  in  with  t>y  a  private  armed  vec»el 
of  the  United  Statef*,  and  the  cargo  taken  out  and 
brought  into  the  United  States  for  adjudication 
aA  the  property  of  their  enemy.  The  original  Span- 
ish owner,  snd  the  prize-master  from  the  Cartba- 
gonlan  cruiser,  both  claimed  the  goods.  The  pooooa- 
sion  wa<*  decreed  to  be  restored  to  the  Carthagenfan 
prize-master. 

War  having  been  recognized  to  exist  between 
Spain  and  her  colonies  by  the  government  of  the 
United  States,  it  is  the  duty  of  the  oourta  of  the 
United  States,  where  a  capture  Is  made  by  either  of 
the  tn^Iligerent  parties  without  any  violation  of  our 
neutrality,  and  the  captured  prize  is  brought  inno- 
cently within  our  Jurisdloiion,  to  leave  things  in 
the  same  state  they  find  them  ;  or  to  restore  them 
to  the  state  from  which  they  have  been  forcibly  re- 
moved by  the  act  of  our  own  citizens- 

The  Spanish  treaty  held  not  to  apply  to  the  above 
case,  as  the  court  could  not  consider  the  Cartha- 
gpnian  captors  as  pirates,  and  the  capture  was  not 
made  within  the  jurisdictional  limits  of  the  United 
States;  the  only  two  cases  in  which  the  treaty  en- 
joins restitution. 

APPEAL  from  the  Circuit  Court  of  North 
Carolina. 

This  was  a  prize  allegation  against  certain 
goods,  taken  by  a  private  armed  vessel  of  the 
United  States,  The  Harrison,  during  the  late 
war  with  Great  Britain,  *out  of  a  ship  [*408 
called  The  Neustra  Senora  de  la  Caridad.  A 
claim  was  interposed  by  Salvador  Bages.  and 
others,  Spanish  subjects,  domiciled  at  St.  Jago. 
in  the  Island  of  Cuba,  alleging  that  the  ship 
was  a  Spanish  ship,  and  with  the  goods,  their 
property,  was  '^aptured  on  the  liigh  seas,  by  an 
armed  vessel  cruising  under  the  pretended  col- 
ors of  Carthagena,  the  commander  of  which 
produced  no  commission,  nor  did  the  claimant» 
know,  or  admit,  he  had  one,  and  who  detained 
the  Caridad  as  prize,  and  put  a  prize  crew  on 
board.  That  having  separated  from  the  capt- 
uring vessel,  they  were  met  with  and  boarded  by 
the  privateer  Harrison.  That  the  said  privateer 
captured  and  took  possession  of  the  Caridad. 
and  the  captors  unladed  the  cargo  from  on 
board  of  her.  into  the  Harrison,  and  having 
brought  the  same  Into  the  port  of  Wilmington, 
North  Carolina,  proceeded  against  it  as  prize  of 
war. 

A  cro8<»  claim  was  filed  by  Pedro  Brugman. 
master  and  commander  of  the  Carthagenian 
armed  schooner  Neustra  Senora  de  la  Popa,  in 
behalf  of  himself,  and  others,  the  owners  of  said 
privateer,  to  the  goods  thus  proceeded  agaia«%l 
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as  prize  of  war  by  the  commander,  officers  and 
crew  of  the  Harrison.  This  claim  pleaded  that 
the  goods  were  not  at  the  time  of  the  proceed- 
ings, nor  at  the  time  of  capture  by  the  Harrison, 
the  property  of  any  British  subjects,  or  of  any 
persons  domiciled  in  the  dominions  of  Great 
Britain,  nor  of  any  of  the  enemies  of  the  United 
States,  but  that  the  same  then  were,  and  yet  are, 
the  property  of  the  owners,  officers  and  crew 
of  the  La  ropa,  from  whose  lawful  possession 
490*]thesame  *had  been  violently  and  wrong- 
fully taken,  on  the  high  8eas,  by  the  Harrison, 
as  before  mentioned.  That  the  La  Popa,  hav- 
ing been  duly  commissioned  by  the  sovereign 
authority  of  the  independent  state  of  Cartha- 
gena,  and  furnished  with  letters  of  marque 
and  reprisal,  authorizing  her  to  capture,  on  the 
high  seas,  the  property  of  the  enemies  of  said 
state,  left  the  port  of  Carthagena  in  the  month 
of  December,  1814,  on  a  cruise.  That  on  the 
21st  of  January.  1815,  while  cruising  off  St. 
Jago  de  Cuba,  the  said  privateer  La  Popa,  com- 
manded by  the  claimant,  seized  and  captured 
the  ship  La  Caridud,  sailing  from  Jamaica  to 
Cuba,  loaded  with  dry  goods,  and  belonging, 
with  the  cargo,  to  the  enemies  of  the  said  inde- 
pendent state  of  Carthagena,  as  the  papers  on 
board,  and  the  information  of  the  master  and 
crew,  convinced  the  claimant  to  be  the  fact. 
That  the  claimant  put  a  prize-master  and  crew 
on  board  the  captured  vessel,  and  ordered  her 
to  proceed  to  the  said  port  of  Carthagena.  That 
the  said  prize-master  and  crew  retained  the  pos- 
ses8ion  for  four  days,  and  while  they  were  pro- 
ceeding to  Carthagena,  the  Caridad  was  forcibly 
taken  by  the  Harrison  from  their  possession,  the 
.^oods  taken  out,  and  brought  into  the  port  of 
Wilmington,  as  aforesaid. 

An  oiSer  was  made  by  the  court  below,  that 
the  claimant,  Pedro  Brugman.  should  be  allow- 
ed to  make  further  proor,  that  the  commission 
which  he  produced,  and  under  which  he  alleg- 
ed the  original  capture  to  have  been  made,  was 
issued  by  the  authority  acting  as  the  sovereign 
authority  of  the  United  Provinces  of  New 
Grenada. 

500*]  *At  the  hearing  it  was  proved,  by  the 
testimony  of  witnesses,  that  the  La  "Popa  be- 
longing to  and  had  been  actually  fitted  out  in 
Carthagena,  one  of  the  said  United  Provinces 
of  New  Grenada;  that  the  commission  produced 
by  the  commander  was  in  the  usual  form  in 
which  letters  of  marque  were  issued  by  the  sov- 
ereign authority  of  that  province;  that  the  seal 
affixcii  to  the  same  was  the  seal  used  at  the  time 
by  those  who  exercised  the  sovereign  authority 
of  Carthagena  to  authenticate  the  commissions 
by  them  granted;  that  the  officers  of  state  by 
whom  the  same  was  signed,  were  at  the  time, 
and  had  been  for  some  time  before,  respectively, 
the  Governor  and  the  Secretary  of  War.  and  the 
Marine  of  the  said  province;  that  the  witnesses 
were  acquainted  with  the  handwriting  of  the 
said  governor  and  secretary,  the  witnesses  hav- 
ing otlen  seen  them  write  as  well  as  seen  their 
public  and  acknowledged  writings,  and  verily 
believed  the  same  to  be  their  signatures.  And 
the  commission  was  also  proved  to  be  genuine, 
and  to  have  regularly  issued,  by  the  certificates 
and  declarations  of  the  officers  of  state  of  the 
Province  of  Carthagena.  The  original  capture 
by  the  La  Popa,  the  i-etaking  by  the  Harrison, 
and   the  proprietary  interest  of   the  original 
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Spanish  owners  of  the  goods  were  all  fully 
proved. 

The  Circuit  Court  decreed,  at  May  term, 
1818,  the  goods  to  be  restored  to  the  passession 
of  Pedro  Brugman;  from  which  sentence  an 
appeal  was  taken  to  this  court  by  the  claimant, 
Salvador  Bages,  for  himself  and  the  original 
Spanish  owners. 

The  cause  was  submitted  without  argument. 


•Johnson,  J.,  delivered  the  opinion  [*501 
of  the  court: 

This  case  arose  out  of  a  capture  made  in  the 
late  war.  The  La  Popa,  a  commissioned  cruis- 
er of  the  Province  of  Carthagena,  had  nia<ie 
prize  of  the  Caridad.  a  Spanish  vessel,  in  a  voy- 
age from  Jamaica  to  Cuba.  The  American 
private  armed  vessel  Harrison  fell  in  with  the 
Caridad,  then  in  possession  of  the  prize  crew  of 
the  La  Popa,  and  suspecting  her  cargo  to  be 
British,  took  possession  of  it,  and  transsh!p}ied 
it  into  their  own  vessel.  On  the  arrival  of  the 
Harrison  in  a  port  of  North  Carolina,  the  cargo 
was  claimed  both  by  the  Caridad  and  La  Popa, 
and  finally  restored  to  the  La  Popa. 

This  is  an  appeal  from  the  decision  of  the 
Circuit  Court  of  North  Carolina,  made  by  tli 
original  Spanish  owner,  and  the  case  has  been 
submitted  on  the  evidence  and  the  grounds  tuk- 
en  in  the  argument  below. 

There  is  no  doubt  that  the  property  was  Span- 
ish, nor  that  the  privateer  La  Popa  was  com- 
missioned as  a  cruiser,  whilst  the  Province  of 
Carthagena  had  an  organized  government;  and 
there  is  the  fullest  evidence  that  her  armament 
and  equipment  was  unaffected  by  any  charge 
of  having  been  made  in  violation  of  our  laws. 

The  only  question  in  the  case  is,  whether  an 
original  Spanish  owner  is  entitled  to  the  aid  of 
the  courts  of  this  country,  to  restore  to  him 
property  of  which  he  has  been  dispossessed  by 
capture,  under  a  commission  derived  from  the 
revolted  colonies?  and  this  question  is  consid- 
ered, by  this  court,  as  having  *been  P602 
fully  decided  by  the  principles  assumea  in  the 
case  of  Tlxe  United  States  v.  Palmer,  *  at  the 
last  term,  and  by  the  decisions  in  the  cases  of 
The  Etttrella'^  and  Dicina  Patttora^  at  the  pres- 
ent term. 

War  notoriously  exists,  and  is  recognized  by 
our  government  to  exist,  between  Spain  and 
her  colonies.  This  is  an  appeal  to  tlie  highest 
of  all  tribunals  on  a  question  of  right.  No  neu- 
tral nation  can  act  against  either,  without  tak- 
ing part  with  the  other  in  the  war.  All  that 
the  law  of  nations  requires  of  us,  is  strict  and 
impartial  neutrality.  And  no  friendly  nation 
ought  to  demand  of  the  courts  of  this  country 
to  do  an  act  which  may  involve  it  in  a  war  with 
the  victor.  Our  duty  is,  where  the  property  of 
either  is  brought  innocently  within  our  juris- 
diction, to  leave  things  as  we  find  them;  much 
more  to  restore  them  to  that  state  from  which 
they  have  been  forcibly  removed  by  the  act  of 
our  own  citizens.  The  treaty  with  Spain  can 
have  no  bearing  upon  the  case,  as  this  court 
cannot  recognize  such  captors  as  pirates,  and 
the  capture  was  not  made  within  our  jurisdic- 

1.— 3  Wheat.  610. 
2.—AnU^  p.  298. 
d—Antt,  p.  63. 
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tional  limits.    In  those  two  cases  only  does  the 
treaty  enjoin  restitution. 

Decree  affirmed  mth  eotts. 
CIted-2  Cliff.  427 ;  5  Mason,  471 ;  7  Otto.  017. 


503*J  ♦[common  law.] 

WHEATON  V,  SEXTON'S  LESSEE. 

A  sale,  under  a  >I. /a.  duly  Imued,  Is  legal  as  re- 
8l>ect8  the  purchaser,  provided  the  writ  be  levied 
up<»n  the  property  before  the  return  day,  although 
the  sale  bo  made  after  the  return  day,  and  the  writ 
be  never  actually  returned. 

A  deed,  made  upon  a  valuable  and  adenuate  eon- 
ftideratlon,  which  is  actually  paid,  and  the  change 
of  property  Is  bofia  ^kie,  or  such  as  it  purports  to  be, 
cannot  be  considered  as  a  conveyance  to  defraud 
creditors. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 
This  was  an  action  of  ejectment  brought  in 
the  court  below  by  the  defendant  in  error, 
Sexton,  against  the  plaintiff  in  error,  Wheaton, 
to  recover  the  possession  of  a  parcel  of  ground 
in  the  city  of  Washington,  being  lot  number 
17,  in  square  254,  containing  8,2548  square  feet, 
with  the  buildinjTO  thereon.  At  the  trial,  the 
plaintiff  produced  and  read  in  evidence  to  the 
jury,  a  deed  of  bargain  and  sale  of  the  premises 
from  John  P.  Van  Xeas  and  wife,  and  C. 
Stephenson,  to  Sally  Wheaton,  the  wife  of  the 
defendant  in  ejectment;  and  a  deed  from  one 
Watterston  to  the  same,  of  the  same  premises;  a 
writ  of  fi,  fa.  against  the  goods,  chattels,  lands 
and  tenements  of  the  defendant,  issued  from 
the  court  below  upon  a  judgment  obtained  by 
Sexton,  against  Wheaton,  with  a  return  there- 
on by  the  marshal:  "  December  the  30lh,  1815, 
504*]  sold  the  real  property  *in  square  254  to 
Francis  F.  Key,  Esq..  for  three  hundred  dol- 
lars; sales  of  real  property  in  square  258.  coun- 
termanded by  said  Key;  sold  personal  prop- 
erty," &c.  The  writ  was  never  actually  re- 
turned, but  for  the  first  time  produced  by  the 
marshal  in  court  at  the  trial  of  this  cause.  The 
sale  took  place  after  the  return  day  mentioned 
in,  the  writ.  The  plain tiflf  also  produced  and 
read  in  evidence  a  deed  from  the  marshal  to 
the  plaintiff  in  ejectment,  dated  30th  May, 
1816 — he  having  been  the  highCvSt  bidder— by 
Key,  his  attorney.  The  defendant's  counsel 
prayed  the  court  to  instruct  the  jury  that  the 
lessor  of  the  plaintiff  could  not  recover.  The 
court  refused  to  give  such  instruction,  but  in- 
structed the  jury,  that  if  they  should  be  of 
opinion,  from  the  evidence,  that  the  writ  of  ^*. 
fa.  w^as  levied  by  the  marshal,  upon  the  prop- 
erty in  question,  before  the  return  day  of  the 
writ,  it  was  lawful  for  him  to  sell  the  same 
under  and  by  virtue  of  said  writ,  and  that  the 
facts  respecting  the  said  sale  might  be  proved 
by  parol.  To  which  instruction  the  defendant 
excepted.  The  defendant,  to  show  the  legal 
title  of  the  premises  to  he  in  one  £.  B.  Cald- 
well, and  not  in  the  lessor  of  the  plaintiff,  gave 
in  evidence  a  deed  from  the  defendant  in  eject- 
ment to  said  E.  B.  Caldwell,  made  and  execut- 
ed on  the  23d  of  December,  1811,  conveying 
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the  premises  to  the  said  £.  B.  C,  reciting  the 
deeds  from  Van  Ness,  &c.,  and  that  it  was 
understood  at  the  time  of  making  those  deeds 
that  the  property  should  be  absolutely  for  the 
sole  use  of  saiJ  Sally  Wheaton,  &c. ;  but  it 
had  been  apprehended  and  suggested  that  the 
said  Joseph  Wheaton  might  *haye  a  f*£»05 
life  estate  therein  tf)  carry  into  effect  the  orii;- 
ginal  intent  of  the  conveyances,  and  for  the 
consideration  of  five  dollars,  paid  to  him  by  £. 
B.  Caldwell,  the  said  Joseph  Wheaton  conveys 
to  him  all  his  right,  title,  and  interest,  in  trust 
for  the  use  of  said  Sallv  Wheaton.  Whereupon 
the  court  instructed  the  jury,  that  if  the  jury 
should  be  of  opinion,  from  the  evidence,  that 
the  said  deed  was  made  ^b^  the  said  J. 
W.  without  a  valuable  consideration  there- 
for, or  was  made  by  him  with  intent  to  de- 
feat and  delay,  or  defraud  his  creditor,  the 
said  Sexton,  of  his  debt  aforesaid,  then  the  said 
de«d  was  void  in  law  as  to  the  said  Sexton ;  to 
which  the  defendant  excepted.  The  jury  found 
a  verdict,  and  the  court  renilered  a  judgment 
for  the  lessor  of  the  plaintiff.  The  cause  was 
then  brought  to  this  court  by  writ  of  error. 
The  cause  was  submitted  without  argument. 


Johnson,  J.»  delivered  the  opinion  of  the 
court: 

The  suit  below  was  ejectment,  and  the  de- 
fendant in  this  court  recovered  under  a  title  de- 
rived from  a  sale  by  the  marshal  of  this  district. 
The  marshal's  deed  conveys  the  life  estate  of 
Wheat«>n  in  the  lands  in  question.  And  the 
plaintiff  below  proved  the  title  in  the  defend- 
ant's wife,  under  conveyances  executed  after 
marriage. 

The  defense  set  up  was  a  conveyance  exe- 
cuted by  Wheaton.  to  a  trustee,  for  the  sole 
and  separate  use  of  his  wife,  and  her  heirs,  and 
the  deed  purports  to  have  been  executed  in  con- 
sideration of,  and  to  carry  into  *effect,  f *500 
an  original  intention  in  the  parties — that  the 
conveyances  to  his  wife  should  enure  to  the 
same  uses,  although  the  conveyances  in  law 
operate  otherwise.  But  there  is  no  other  evi- 
dence of  this  fact  than  what  is  contained  in  the 
deed,  and  it  was  executed  but  two  days  before 
the  jitdgment.  At  the  trial,  two  bills  of  excep- 
tion were  taken;  the  first  of  which  brings  up 
the  question,  whether  a  sale  by  the  marshal, 
after  the  return  day  of  the  writ,  was  legal.  The 
court  charged  that  it  was,  provided  the  levy 
was  made  before  the  return  day.  And  on  this 
point  the  court  can  only  express  its  surprise 
that  any  doubt  could  be  entertained.  The  court 
below  were  unquestionably  right  in  this  in- 
struction. The  purcliaaer  depends  on  the  judg- 
ment, the  levy,  and  the  deed.  All  other  ques- 
tions are  between  the  parties  to  the  judgment 
and  the  marshal.  Whether  the  marshal  selU 
before  or  after  the  return,  whether  he  makes 
a  correct  return,  or  any  return  at  all,  to 
the  writ,  is  immaterial  to  the  purchaser,  pro- 
vided the  writ  was  duly  issued,  and  the  levy 
made  before  the  return. 

The  second  bill  of  exceptions  brings  up  the 
question,  whetliertlie  deed  to  Caldwell,  intni<^t 
for  Mrs.  Wheaton,  was  not  fraudulent  and  void 
as  against  creditors.  In  ordinary  cases,  a 
voluntary  conveyance  of  a  man  to  the  nx  of 
his  wife,  when  circumstanced  as  Wheaton  was, 
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would  unquestionably  be  void.  But  it  is  con- 
tended that,  in  this  instance,  a  court  of  equity 
would  have  decreed  Wheaton  to  make  the  con- 
veyance he  did  execute,  and,  therefore,  it  was 
not  a  voluntary  conveyance.  That  there  are 
507*]  cases  in  *which  the  court  would  lend 
its  aid  to  protect  the  acquisitions  of  a  wife  from 
the  creditors  of  a  husband,  may  well  be  admit- 
ted ;  but  on  this  ca.se  it  is  enough  to  observe, 
that  if  the  husband  may,  upon  his  own  recital, 
make  out  such  a  case,  there  would  no  longer 
exist  any  difficulty  in  evading  the  rights  of 
creditors.  Yet  this  court  is  not  satisflSd  that 
the  court  below  has  given  an  instruction  that 
comports  with  the  law  of  the  case. 

The  instruction  of  the  court,  given  on  motion 
of  the  plaintiff  below,  is,  that  the  deed  was  void 
in  law,  "if  it  was  made  by  the  said  Joseph 
Wheaton  without  a  valuable  consideration 
therefor,  or  was  made  by  him  with  intent  to 
defeat,  delay,  or  defraud  his  creditors. "  Had 
the  conjunction  arid  been  substituted  in  this  in- 
struction for  or,  it  would  have  been  entirely 
unimpeachable;  but  as  it  now  reads,  it  must 
mean,  that  even  had  a  valuable  consideration 
been  paid,  if  the  deed  was  made  with  intedt  to 
defeat  creditors,  it  was  void.  We  know  of  no 
law  which  avoids  a  deed  where  a  valuable  (by 
which,  to  a  general  intent,  must  also  be  under- 
stood adequate)  consideration  is  paid,  and  the 
change  of  property  be  boTia  juU^  or  such  as  it 
professes  to  be.  Of  such  a  contract  it  cannot 
be  predicated  that  it  is  with  intent  to  defeat  or 
defraud  creditors,  since,  although  the  property 
itself  no  longer  remains  subject  to  the  judg- 
ment, a  substitute  is  furnished  by  which  that 
judgment  mav  be  satisfied.  Nor  is  it  any  im- 
peachment of  such  a  deed  that  it  is  made  to  the 
use  of  the  family  of  the  maker.  The  trustee, 
in  that  case,  becomes  the  benefactor,  and  not 
508*J  the  husband.  It  is  ♦not  a  provision 
made  by  him  for  his  family,  but  by  another. 

Although,  from  anything  that  appears  in  this 
cnusb,  this  court  can  see  no  ground  on  which 
the  jury  could  have  found  otherwise  than  they 
did,  yet  if  the  instruction  was  erroneous.  an3 
to  the  prejudice  of  the  defendant  below,  as  this 
court  cannot  estimate  its  influence  on  the  minds 
of  the  jury,  the  judgment  must  be  reversed. 

Judgment  reversed. 

01ted-10  Pet.  477 ;  16  Wall.  965 ;  Raid.  272, 273, 964 ; 
1  McLean,  224, 225 ;  2  McLean.  U6 :  2  Wood.  St  M.  356. 


[practice.] 
SERGEANT'S  LESSEE  r.  BIDDLE  et  al. 

Depositions,  taken  according  to  the  proviso  in  the 
9Dth  sec.  of  the  Judiciary  act  of  17fW,  ch.  20,  under  a 
<l€dimv»  poteMaUm,  **  according  to  common  usage, 
when  it  may  be  necessary  to  prevent  a  failure  or 
df  lay  of  Justice,"  are  under  no  circumstances  to  be 
considercMl  as  taken  fie  bene  etttfe,  whether  the  wlt- 
nes9*es  reside  beyond  the  process  of  the  court  or 
within  it ;  the  provisions  of  the  act  relative  to  de- 
positions de  bene  etase  being  confined  to  those  taken 
under  the  enacting  part  of  the  section. 

rPHIS  cause  wa.s  argued  by  Mr.  Martiih  and 
L  Mr.  C.  J.  IngermU  for  the  plaintiff,  and  by 
Mr,  Hopkinmn  and  Mr.  Sergeant  for  the  de- 
Wheat.  4. 


fendants.     The  facts  are  fully  stated  in  the 
opinion  of  the  court. 


Washington,  J.,  delivered  the  opinion  of 
the  court : 

*The  only  question  certified  by  the  [*609 
Circuit  Court  for  the  District  of  Delaware  to 
this  court  is,  whether  certain  depositions  taken 
under  a  commisvsion  issued  from  that  Court  to 
Philadelphia,  could,  under  the  circumstances  of 
the  case,  be  given  in  evidence  to  the  jury. 

This  question  arises  out  of  the  following 
facts:  On  the  25th  of  October,  1817,  a  consent 
rule  was  entered  in  this  cause,  *'  for  a  commis- 
sion to  issue  to  take  depositions  on  both  sides, 
to  be  directed  to  Thomas  Bradford,  Jun.,  and 
William  J.  Duane,  of  Philadelphia;  interroga- 
tories to  be  filed  on  ten  days'  notice."  'Hie 
agreement  of  the  counsel,  under  which  this 
rule  was  entered,  was  filed  in  court,  on  the  11th 
of  November,  of  the  same  year. 

On  the  27th  of  October,  1817,  an  ex-parte 
rule  was  entered,  on  the  motion  of  the  defend- 
ants' counsel,  "for  a  commission,  to  issue  to 
the  city  of  Philadelphia,  on  the  part  of  the  de- 
fendants, to  be  directed  to  George  Vaux  and 
William  Smith,  or  either  of  them,  commission- 
ers on  the  part  of  the  defendants,  on  ten  days' 
notice  of  filing  interrogatories,  with  liberty' to 
the  plaintiff's  counsel  to  name  a  commissioner 
or  commissioners,  if  they  should  choose  to  do 
so,  at  any  time  before  issuing  the  commission." 

After  the  counsel  for  the  lessor  of  the  plaint- 
iff had  opened  his  case,  and  gone  through  his 
evidence,  the  counsel  for  the  defendants  hav- 
ing opened  his  case,  offered  to  give  in  evidence 
to  the  jury  sundry  depositions  of  witnesses 
taken  under  a  commission  to  Philadelphia, 
bearing  date  the  Slst  of  October,  1817,  di- 
rected to  George  Vaux  and  William  Smith,  or 
•either  of  them,  and  to  George  M.  Dal-  [*510 
las  and  Richard  Bache,  or  either  of  them. 
This  evidence  was  objected  to  by  the  plaintiff's 
counsel,  on  the  ground  that  the  depositions  so 
taken  were  to  be  considered,  in  point  of  law,  as 
taken  de  bene  esse. 

In  support  of  this  evidence,  the  defendants 
stated,  and  the  opposite  counsel  admitted,  that 
previous  to  the  execution  of  this  commission, 
an  agreement  had  been  entered  into,  that  the 
same  should  be  executed  by  George  M.  Dallas, 
one  of  the  commissioners  on  the  part  of  the 
plaintiff,  and  George  Vaux,  another  of  the 
commissioners  on  the  part  of  the  defendants; 
and  that  it  was  further  agreed,  and  so  indorsed 
on  the  commission,  that  the  said  George  Vaux 
might  be  permitted  to  take  a  solemn  aflfirma- 
tion,  instead  of  an  oath,  and  that  tlie  conunis- 
sioners,  who  should  act,  might  be  qualified  by 
any  alderman  of  Philadelphia,  and  their  clerk 
by  the  commissioners;  and  which  agreements 
were  entered  into  upon  the  application  of  the 
defendant's  counsel.  He  further  gave  in  evi- 
dence, that  commissions  had  heretofore  issued 
to  Philadelphia,  and  other  places  within  100 
miles  of  the  place  of  trial,  from  the  Circuit 
Court  for  that  district,  upon  motions  made  for 
that  purpose;  and  that  upon  motion,  commis- 
sions had  issued  to  Philadelphia  and  to  other 
places  without  the  state,  from  the  Supreme 
Court  of  the  state  of  Delaware,  previous  and 
subsequent  to  the  year  1789.     That  upon  the 
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return  of  the  commission  in  this  case,  publica- 
tion thereof  was  ordered  by  the  court;  and, 
lastly,  that  all  the  witnesses  examined  in  the 
511*]  execution  of  the'said  commission  re- 
sided in  Philadelphia,  distant  33  miles  from  the 
place  of  holding  the  court. 

It  is  contended  by  the  plaintiff's  counsel, 
that,  as  by  the  6th  section  of  the  act  of  the  2d 
of  March,  1793,  subpoenas  for  witnesses  may 
run  into  any  other  district  than  that  in  which 
the  court  is  holden,  provided,  that  in  civil 
causes,  the  witnesses  do  not  live  at  a  greater 
distance  than  100  miles  from  the  place  of  hold- 
ing the  court,  the  deposition  in  this  case  ought 
not  to  have  been  received,  unless  it  had  ap- 
peared to  the  court  that  the  witnesses  had  been 
duly  summoned,  and  were  unable  to  attend. 
This  argument  appears  to  be  founded  upon  the 
provision  of  the  30th  section  of  the  judiciary 
act  of  1789,  c.  20,  to  which  this  ca.se  has  no  re- 
lation. That  section  authorizes  the  taking  of 
depositions  in  the  specified  cases,  without  the 
formality  of  a  commission,  but  declares  that 
the  depositions  so  taken  shall  be  de  bene  es»e; 
and  to  prevent  any  conclusion  from  being 
drawn  against  the  power  of  the  courts  to  grant 
commissions  for  taking  depositions  by  reason 
of  the  above  provisions,  this  section  goes  on  to 
provide,  that  nothing  in  the  said  section  con- 
tained shall  be  construed  to  prevent  any  court 
of  the  United  States  from  granting  a  dedimus 
poteatntem  to  take  depositions  according  to 
common  usage,  when  it  may  be  necessary  to 
prevent  a  failure,  or  delay  of  justice,  which 
power  it  is  declared  they  shall  severally  possess. 

The  only  question  then  is,  whether  deposi- 
tions taken  under  a  dedimus  poteMatein^  ac- 
cording to  common  usage,  are,  under  any  cir- 
cumstances, to  be  considered  as  taken  de  bene 
512*1  esse.  And  it  is  the  opinion  *of  this 
court  that  they  cannot  be  so  considered.  What 
might  be  the  effect  of  the  agreement  of  the 
parties,  or  of  an  order  of  the  court  to  the  con- 
trary, need  not  be  decided  in  this  case,  as  the 
rule,  a«  well  as  the  commission  which  issued 
under  it,  was  absolute  and  unqualified.  When- 
ever a  commission  issues  for  taking  depositions 
according  to  common  usage,  whether  the  wit- 
ness reside  beyond  the  process  of  the  court,  or 
within  it.  the  depositions  are  absolute,  the 
above  section  of  the  act  of  Congress  relating  to 
depositions  de  bene  e,sse,  being  most  obviously 
confined  to  those  taken  under  the  enacting  part 
of  that  section.  But  it  is  contended  by  the 
plaintiff's  counsel,  that  this  commission  to  take 
depositions  of  witnesses  living  within  100  miles 
from  the  place  at  which  the  court  was  to  sit, 
although  in  another  district,  was  improvidently 
issued,  and  that  the  rule  under  which  it  issued 
was  erroneously  made. 

Whether  this  objection  ought,  or  oug:ht  not, 
to  have  been  made  at  the  time,  or  during  the 
term  when  the  rule  was  entered,  is  a  question 
which  does  not  occur  in  this  case ;  because  it  is 
most  obvious  from  the  conduct  of  the  plaintiff's 
counsel  in  the  court  below,  that  if  they  did  not 
agree  to  the  rule,  the  commission  was  issued 
with  their  consent.  A  consent  rule  was  entered 
on  the  25th  of  October,  differing  from  the  ex- 
parte  rule,  entered  two  days  afterwards,  in  no 
other  i-espect,  but  as  to  the  names  of  the  com- 
missioners. The  plaintiff's  counsel  afterwards 
joined  in  the  commission,  removed  every  pos- 
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sible  objection  as  to  the  commissioners,  by 
naming  one  on  the  part  of  the  plaintiff,  to  act 
with  one  of  the  defendants' *commis-  [*513 
sioners.  and  filed  his  cross  interrogatories,  to 
be  propounded  to  the  witnesses.  The  com- 
mission was  executed  by  the  commissioners  so 
named,  and  the  witnesses  were  regularly  exam- 
ined, as  well  on  the  cross  interrogatories  as  on 
those  in  chief. 

After  such  unequivocal  evidence  of  consent 
to  the  issuing  of  the  commission,  it  is  not  com- 
petent to  the  plaintiff's  counsel  to  object,  that 
it  issued  improvidently,  or  that  the  rule  was 
improperly  obtained. 

It  is  to  be  certified  to  the  Circuit  Court  for 
the  District  of  Delaware,  that  the  depositions 
taken  under  the  commission,  refemxl  to  in  the 
transcript  of  the  record  sent  to  this  court,  dated 
the  31st  day  of  October,  1817,  ought  to  be  given 
in  evidence  to  the  jury,  upon  the  trial  of  the 
cause  in  which  they- were  taken. 

Certificate  accordingly. 
ated-4  Wash.  72&-725 ;  3  Wood.  &  M.  181. 


(COMMON  LAW.) 

BOYD'S  LESSEE  «.  GRAVES  et  al. 


An  airreement,  by  parol,  between  two  propria 
tors  of  adjoining  lands,  to  employ  a  surveyor  to 
run  the  dividliiK  line  between  them,  and  that  it 
should  be  thus  ascertained  and  settled,  which  was 
executed,  and  the  line  accordingly  run  and  marked 
on  a  plat  by  the  surveyor.  In  their  presence,  as 
the  boundary,  held  to  be  conclusive  in  aa  action 
of  ejectment,  after  a  correspondent  po^^tespion  of 
^  years  by  the  parties,  and  those  claiming  under 
them  respectively. 

Such  an  agreement  is  not  within  the  statute  of 
frauds,  as  being  a  contract  for  the  sale  of  lands,  or 
any  interest  in  or  concerning  them. 


♦"nUVALL,  /.,  delivered  the  opinion  [♦SI* 
jJ  of  the  court : 

An  action  of  ejectment  was  brought  by  An- 
drew Boyd  against  the  defendants,  in  the  Cir- 
cuit Court  for  the  District  of  Kentucky,  on  the 
25th  of  November..  1814,  for  2,000  acres  of 
land  in  Fayette  county,  on  the  waters  of  Elk- 
horn  Creek.  The  patent  bears  date  on  the  3d 
of  December,  1789.  and  was  granted  to  Andrew 
Bovd.  pursuant  to  a  survey  made  the  14th  of 
July,  1774,  on  a  warrant  issued  under  the  royal 
proclamation  of  1768.  This  tract  of  land  is 
contained  within  the  courses  and  distances  fol- 
lowing: beginning  at  a  buckeye  and  ash  comer 
to  John  Caller's  land,  and  in  a  line  of  William 
Phillips's  land,  and  with  the  same  south-west 
874  poles,  crossing  a  small  branch  to  a  hoop- 
wood  and  sugar  tree,  and  leaving  said  line 
S.  E.  860  poles,  crossing  a  branch  to  an  elm 
and  a  buckeye  N.  E.  374  poles,  crossing  a 
branch  to  a  sugar  tree  and  buckeye,  thence 
N.  W.  860  poles  to  the  beginning. 

The  defendants  claimed  title  under  a  patent 
granted  to  Elijah  Craig,  on  the  7th  of  Novem- 
ber, 1779,  for  2,000  acres,  on  a  warrant  to  John 
Carter,  heir  at  law  of  Thomas  Carter,  in  con- 
sideration of  military  services.  The  warrant 
was  assigned  to  Craig.  The  courses  and  dis- 
tances are  the  following:  Beginning  at  three 
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lar^  hoopwoods growing  from  one  root,  corner 
to  Williftm  Phillips's  land,  and  with  a  line  there- 
of S.  W.  374  poles,  crossing  two  branches  to  a 
buckeye  and  ash  on  the  bank,  S.  £.  860  poles, 
crossing  a  small  creek  to  a  sugar  tree  and  buck- 
eve.  N!  E.  374  poles,  crossing  three  branches 
Al(%*]  to  an  ash,  hickory,  *mulberry.  and 
hoopwcMxl,  N.  W.  860  poles  to  the  first  sta- 
tion. 

These  two  tracts  are  adjacent  to,  and  bind  on 
each  otlier.  It  is  obvious  that  they  were  in- 
tended to  present  rectangular  figures,  and  to 
contain  equal  quantities;  but  by  satisfying  the 
calls,  the  figures  are  irregular,  and  do  not  con- 
tain equal  quantities. 

The  plaintifiF  in  the  court  below  l<x»tes  his 
pretensions  on  the  plat  returned  in  the  cause, 
oe£nnning  at  A,  then  to  K,  to  L,  to  D,  and  to 
the  lx»ginning.  And  he  locates  Craig's  patent, 
beginning  at  A,  then  to  B,  to  C,  to  D,  and  to 
tlie  beginning.  The  defendants  locate  it,  be- 
ginning at  A,  then  to  B,  to  (-,  to  £,  and  to  the 
beginning.  The  land  contained  in  the  triangle 
A  E  D  is  the  land  in  dispute. 

The  defendants,  to  support  their  location, 
oflfcred  evidence  to  prove,  that  the  dividing 
line  between  Boyd  and  Craig  heing  unascer- 
tained, the  parties,  by  agreement,  had  it  sur- 
veyed, for  the  purpose  of  establishing  and  set- 
tling the  line  between  them :  that,  in  the  year 
1793,  it  was  run,  in  their  presence,  from  A  to 
£,  as  distinguished  on  the  plat,  and  that  it  was 
mutually  agreed  to  establish  the  corner  at  E, 
where  a  boundary  was  marked,  by  consent,  E 
C  and  A  B,  and  that  the  line  from  A  to  E 
should  be  the  dividing  line  between  them,  and 
that  possession  had  been  since  held  according- 
ly. Tliey  also  offered  in  evidence,  a  deed  from 
Boyd  and  wife  to  William  Han  back,  bearing 
date  the  14th  of  December,  1793,  for  100  acres, 
part  of  the  land  granted  to  Boyd,  beginning  at 
the  comer  at  E  before  mentioned,  and  binding 
on  the  line  A  E,  regarding  it  as  the  dividing 
SIO*]  *line  between  Body  and  Craig;  also  a 
deed  from  Elijali  Craig  to  John  Whitesides, 
dated  12th  of  May,  1794,  for  7B  acres,  part  of 
Craig's  patent,  l)ounding  also  on  tlie  line  A  E 
as  the  dividing  line  between  Body  and  Craig; 
and  that  all  the  other  defendants,  as  purchasers 
under  Craig,  held  to  the  said  line  A  E. 

The  defendants'  counsel  then  moved  the 
court  to  instruct  the  jury,  that  if  they  found 
from  the  evidence  that,  owing  to  the  un- 
certainty of  the  line  of  said  Boyd  and  Carter's 
military  surveys,  that  the  said  6oyd  and  Elijah 
Craig,  by  mutual  consent,  surveyed  and  located 
their  respective  patents  by  making  the  line 
from  A  to  E,  and  marking  the  corner  at  E. 
with  the  intent  (at  the  time),  positively  ex- 
pressed.to  settle  and  ascertain  the  true  boundary 
and  dividing  line  between  the  tracts  respect- 
ively claimed  by  them  under  their  patents,  and 
that  the  said  line  has  been  acquiesced  in  by  the 
said  parties,  and  possession  held  and  taken  ac- 
cordingly, for  more  than  20  years  l)efore  the 
commencement  of  this  action,  that  they  ought 
to  find  for  the  defendants;  which  instruction 
the  court  gave,  and  to  this  opinion  of  the  court, 
the  plaintiff,  by  his  counsel,  excepted;  and  the 
record  of  the  proceedings  was  removed,  by 
writ  of  error,  to  this  court,  for  their  decision. 

At  the  trial  in  the  court  below,  several  other 
questions  were  propounded,  and  decided  by  the 
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court,  and  to  which  exceptions  were  taken, 
which  it  is  not  material  to  notice  here,  because 
the  decision  of  this  court  on  the  question  stated 
will  decide  the  controversy  between  the  parties. 

♦It  appears,  that  in  the  year  1793,  [♦617 
more  than  twenty  years  before  the  commence- 
ment of  this  action  of  ejectment,  Boyd  and 
Craig  employed  a  surveyor  to  run  the  dividing 
line  between  them,  ancl  they  mutually  agreed 
that  it  should  l)e  thus  ascertained  and  settled. 
It  was,  accordingly,  run  as  described,  on  the 
plat  from  A  to  E,  and  the  comer  at  E  was  mark- 
ed in  their  presence  as  the  boundary  between 
them.  That  possession  has  been  helcl  by  each, 
and  those  claiming  under  them  respectively, 
from  that  time  to  the  present ;  and  that  each 
has  sold  parcels  of  land,  bounding  them  on  the 
line  A  E  thus  agreed  on,  regarding  it  as  the  es- 
tablished line  between  them.  Hence,  the  ques- 
tion arises,  whether  the  agreement  made  in 
1793,  although  by  parol,  accompanied  by  cor- 
respondent possession  for  more  than  20  years, 
is,  oris  not,  conclusive  against  the  plaintiff's 
right  of  recovery  in  this  action. 

This  court  cannot  consider  the  agreement  of 
the  parties,  although  by  parol,  to  settle  the  divid- 
ing line  between  tliem  by  a  surveyor,  mutually 
employed,  as  affected  by  the  statute  of  frauds, 
as  is  contended  by  the  counsel  for  the  plaintiff. 
It  is  not  a  contract  for  the  sale  or  conveyance 
of  lands.  It  has  no  ingredient  of  such  a  con- 
tract. There  is  no  quid  pro  quo;  and  the  cotirt 
do  not  consider  it  as  a  conveyance  of  title  from 
one  person  to  another.  It  was  merely  a  sub- 
mission of  a  matter  of  fact,  to  ascertain  where 
the  line  would  run  on  actual  survey,  beginning 
at  a  place  admitted  and  acknowledged  by  the 
parties  to  be  a  boundary,  where  the  line  must 
begin.  The  possession  subsequently  held,  and 
the  acts  of  the  parties  ♦evidenced  by  [♦SIS 
their  respective  sales  of  parcels  of  the  land  held 
by  each,  under  his  patent,  bounding  on  the 
agreed  line,  amount  to  a  full  and  complete  re- 
cognition of  it; and  in  the  opinion  of  this  court 
precludes  the  plaintiff,  after  such  a  lapse  of 
time,  from  denying  it  to  be  the  dividing  line 
between  him  and  the  defendants;  and  neither 
ought  now  to  be  permitted  to  disturb  the  pos- 
session of  the  other,  under  a  pretense  that  the 
line  was  not  correctly  run. 

Judgment  affirmed. 


[constitutional  law.] 

THE  TRUSTEES  OF  DARTMOUTH 
COLLEGE. 

•  V. 

WOODWARD. 

The  ch8rt<»r  ffranted  by  the  British  crown  to  the 
trustees  of  Onrt mouth  CoUeffe,  In  New  Hampshire, 
in  the  year  1760,  is  a  contntct  within  the  meaning 
of  that  clause  of  the  constitution  of  the  United 
States,  art.  1,  s.  10,  which  declares  thnt  no  state 
shall  make  any  law  Impairing:  the  obliffatlon  of  con- 


NOTE.— In  the  irreat  and  celebrated  case  of  DRrt>- 
moutb  CoUei^e  v.  Woodward,  «ipi  a,  the  inhihltlon 
upon  the  Ftateft,  to  Impair  by  law  the  obligation 
of  contracts,  received  the  most  elaborate  aiscus- 
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tracts.    The  charter  was  not  dlasolved  by  the  ruvo- 
lution. 

An  act  of  the  state  legislature  of  New  Hampshire, 
altering  the  charter,  without  the  consent  of  the 
corporation,  in  a  material  respect,  is  an  act  impair- 
ing tbeobligration  of  the  charter,  and  is  unconstitu- 
tional and  void. 

Under  its  charter,  Dartmouth  College  was  a  pri- 
vate and  not  a  public  corporation.  That  a  corpora- 
tion is  established  for  purposes  of  general  charity, 
or  for  education  generally,  does  not,  perne^  make  it 
a  public  corporation,  liable  to  the  control  of  the 
legislature. 

ERROR  to  the  Superior  Court  of  the  state  of 
New  Hampshire. 
This  was  an  action  of  trover  brought  in  the 
State  Court,  in  which  the  plaintiffs  in  error  de- 
519*]  clared  for  ♦two  books  of  records,  pur- 
porting to  contain  the  records  of  all  the  doings 
and  proceedings  of  the  trustees  of  Dartmouth 
College,  from  the  establishment  of  the  corpora- 
tion until  the  7th  day  of  October,  1816;  the 
original  charter,  or  letters  patent,  constituting 
the  college;  the  common  seal;  and  four  volumes 
or  books  of  account,  purporting  to  contain  the 
charges  and  accounts  in  favor  of  the  college. 
The  defendant  pleaded  the  general  issue,  and 
at  the  trial  the  following  special  verdict  was 
found : 

"The  said  jurors,  upon  their  oath,  say,  that 
His  Majesty  George  the  Third,  King  of  Great 
Britain,  &o.,  issuS  his  letters  patent,  under  the 

Sublic  seal  of  the  province,  now  state,  of  New 
[ampshire,  bearing  date  the  18th  day  of  De- 
cember, in  the  10th  year  of  his  reign,  and  in 
the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  sixty-nine,  in  the  words  following: 

George  the  Third,  by  the  grace  of  God,  of 
Great  Britain,  France  and  Ireland,  King, 
Defender  of  the  Faith,  and  so  forth. 

To  all  to  whom  these  presents  shall  came — 

GREETING: 

Whereas  it  hath  been  represented  to  our  trusty 
and  well  beloved  John  Wentworth,  Esq. ,  Gov- 
ernor and  Commander-in-Chief,  in  and  over 
our  province  of  New  Hampshire,  in  New  Eng- 
land, in  America,  that  the  Reverend  Eleazar 
Wheelock,  of  Lebanon,  in  the  colony  of  Con- 
necticut, in  New  England  aforesaid,  now  Doc- 
tor in  Divinity,  did,  on  or  about  the  year  of 
our  Lord  one  thousand  seven  hundred  and 
520*]  fifty-four,  *at  his  own  expense,  on  his 
own  estate  and  plantation,  set  on  foot  an  In- 
dian Charity  School,  and  for  several  years, 
through  the  assistance  of  well-disposed  persons 
in  America,  clothed,  maintained  and  educated 
a  number  of  the  children  of  the  Indian  natives, 
with  a  view  to  their  carrying  the  gospel  in  their 
own  language,  and  spreading  tlie  knowledge  of 
the  great  Redeemer  among  their  savage  tribes, 
and  hath  actually  employed  a  number  of  them 
as  missionaries  and  schoolmasters  in  the  wilder- 
ness for  that  purpose ;  and  by  the  blessing  of 
God  upon  the  endeavors  of  said  Wheelock,  the 
design  became  reputable  among  the  Indians,  in- 
somuch that  a  larger  number  desired  the  edu- 


cation of  their  children  in  said  school,  and  were 
also  disposed  to  receive  missionaries  and  school- 
masters in  the  wilderness,  more  than  could  be 
supported  by  the  charitable  contributions  in 
these  American  colonies. 

Whereupon,  the  said  Eleazar  Wheelock 
thought  it  expedient  that  endeavors  should  be 
used  to  raise  contributions  from  well-disposed 
persons  in  England,  for  the  carrying  on  and 
extending  said  undertaking;  and  for  that  pur- 
pose the  said  £leaz9.r  Wheelock  requested  the 
Rev.  Nathaniel  Whitaker,now  Doctor  in  Divin- 
ity, to  go  over  to  England  for  that  purpose, 
and  sent  over  with  him  the  Rev.  Sampson  Oc- 
com,  an  Indian  minister,  who  had  l^en  edu- 
cated by  the  said  Wheelock.  And  to  enable 
the  said  Whitaker  to  the  more  successful  per- 
formance of  said  work,  on  which  he  was  sent, 
said  Wheelock  gave  him  a  full  power  of  at- 
torney, by  which  said  Whitaker  solicited  those 
worthy  and  generous  contributors  to  the  charity, 
viz. :  ♦The  Right  Honoi-able  William,  r*62 1 
Earl  of  Dartmouth,  the  Honorable  Sir  Sydney 
Stafford  Smvthe,  Knisht ;  one  of  the  Barons  of 
His  Majesty  s  Court  of  Exchequer,  John  Thorn- 
ton, of  Clapham.  in  the  county  of  Surrey,  Es- 
quire ;  Samuel  Roffey ,  of  Lincoln's  Innfields,  in 
the  county  of  Middlesex,  Esquire;  Charles 
Hardy,  of  the  parish  of  Saint  Mary-le-Bonne, 
in  said  county,  Esauire;  Daniel  West, of  Christ's 
Church,  Spitalfields,  in  the  county  aforesaid. 
Esquire;  Samuel  Savage,  of  the  same  place, 
gentleman;  Josiah  Roberts,  of  the  paniah  of 
Saint  Edmund,  the  King,  Lombard  Street,  Lon- 
don, gentleman,  and  Robert  Keen,  of  the  Par- 
ish of  Saint  Batolph  Aldgate,  London,  gentle- 
man, to  receive  the  several  sums  of  money, 
which  should  be  contributed,  and  to  be  trustees 
for  the  contributors  to  such  charity,  which  they 
cheerfully  agreed  to. 

Whereupon,  the  said  Whitaker  did,  by  vir- 
tue of  said  power  of  attorney,  constitute  and 
appoint  the  said  Earl  of  Dartmouth,  Sir  Syd- 
ney Stafford  Smvthe,  John  Thornton,  Samuel 
Roffey,  Charles  Hardy,  and  Daniel  West.  Es- 
quires, and  Samuel  Savage,  Josiah  Roberts 
and  Robert  Keen,  gentlemen,  to  be  trustees  of 
the  money  which  had  then  been  contributed, 
and  which  should,  by  his  means,  be  contributed 
for  said  purpose;  which  trust  they  have  ac- 
cepted, as  by  their  engrossed  declaration  of  the 
same,  under  their  hands  and  seals  well  execut- 
ed, fully  appears,  and  the  same  has  ajso  been 
ratified,  by  a  deed  of  trust,  well  executed,  by 
the  said  Wheelock. 

And  the  said  Wheelock  further  represents, 
that  he  has,  by  power  of  attorney,  for  many 
weighty  reasons,  *given  full  power  to  [*522 
the  said  trustees,  to  fix  upon  and  determine  the 
place  for  said  school,  most  subservient  to  the 
great  end  in  view ;  and  to  enable  them  under- 
standingly  to  give  the  preference,  the  said 
Wheelock  has  laid  before  the  said  trustees  the 
several  offers  which  have  been  generously  made 
in  the  several  governments  in  America,  to  en- 


Rion,and  the  most  eflBcient  and  instructive  applica- 
tion. 

The  argument  of  the  Supreme  Court  in  this  cele- 
brated case  contains  one  of  the  most  full  and  elab- 
orate expositions  of  the  constitutional  sanctity  of 
contract!*  to  be  met  with  In  any  of  the  reports. 
**  The  decision  in  this  case  did  more  than  any  other 
single  act,  proceeding  from  the  authority  of  the 


United  States,  to  throw  an  impregnable  barrier 
around  all  rights  and  franchises  derived  from  the 
grant  of  the  government ;  and  to  give  solidity  and 
inviolability  to  the  literary,  charitable,  rel^ious 
and  commercial  institutions  of  our  countn:."  1 
Kent's  Com.  415,  418.  See  also  a  consideration  of 
this  case  in  2  Stor}'  on  the  Constitution,  Sees.  ISH, 
1386. 
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courage  and  invite  the  settlement  of  said  school 
among  them,  for  their  own  private  emolument, 
and  the  increase  of  learning  in  their  respective 
places,  as  well  as  for  the  furtherance  of  the 
general  design  in  view. 

And  whereas  a  large  number  of  the  proprie- 
tors of  lands  in  the  western  part  of  this,  our 
province  of  New  Hampshire,  animated  and  ex- 
cited thereto,  by  the  generous  example  of  his 
excellencv  their  governor,  and  by  the  liberal 
contributions  of  many  noblemen  and  gentle- 
men in  England,  and  especially  by  the  consid- 
eration that  such  a  situation  would  be  as  con- 
venient as  any  for  carrying  on  the  great  design 
among  the  Indians;  and  also  considering,  that 
without  the  least  impediment  to  the  said  design, 
the  same  school  may  be  enlarged  and  improved 
to  promote  learning  among  the  English,  and 
be  a  means  to  supply  a  great  number  of 
churches  and  congregations,  which  are  likely 
soon  to  be  formed  m  that  new  country,  with  a 
learned  and  orthodox  ministry;  they,  the  said 
proprietors,  have  promised  lar^e  tracts  of  land, 
tor  the  uses  aforesaid,  provided  the  school 
shall  be  settled  in  the  western  part  of  our  said 
province.  And  they,  the  said  right  honorable, 
honorable  and  worthy  trustees,  lief  ore  mention- 
ed, having  ihaturely  considered  the  reasons  and 
arguments  in  favor  of  the  several  places  pro- 
5  S3*]  posed,  *have  given  the  preference  to 
the  western  part  of  our  said  province,  lying  on 
Connecticut  River,  as  a  situation  most  con- 
venient for  said  school. 

And  the  said  Wheelock  has  further  repre- 
sented a  necessity  of  a  legal  incorporation, in  or- 
der to  the  safety  and  well  being  of  said  semi- 
nary, and  its  being  capable  of  the  tenure  and^ 
disposal  of  lands  and  bequests  for  the  use  of 
the  same. 

And  the  said  Wheelock  has  also  represented, 
that  for  many  weighty  reasons,  it  will  be  ex- 
X)edient,  at  least  in  the  infancy  of  said  institu- 
tion, or  till  it  can  be  accommodated  in  that  new 
country,  and  he  and  his  friends  be  able  to  re- 
move and  settle  by  and  round  about  it,  that  the 
gentlemen,  whom  he  has  already  nominated  in 
his  last  will  (which  he  has  transmitted  to  the 
aforesaid  gentlemen  of  the  trust  in  England), 
to  be  trustees  in  America,  should  be  of  the  cor- 
poration now  proposed.  And,  also,  as  there 
are  already  large  collections  for  said  school  in 
the  hands  of  the  aforesaid  gentlemen  of  the 
trust  in  England,  and  all  reason  to  believe, 
from  their  singular  wisdom,  piety,  and  zeal  to 
promote  the  Redeemer's  cause  (which  has  al- 
ready procured  for  them  the  utmost  confidence 
of  the  kingdom),  we  may  expect  they  will  ap- 
point successors  in  time  to  come,  who  will  be 
men  of  the  same  spirit,  whereby  great  good 
may  and  will  accrue  manv  ways  to  the  institu- 
tion, and  much  be  done  bv  their  example  and 
InHuence  to  encourage  and  facilitate  the  whole 
design  in  view;  for  which  reason,  said  Whee- 
lock desires  that  the  trustees  aforesaid  may  be 
vested  with  all  that  power  therein,  which  can 
consist  with  their  distance  from  the  same. 
1524*]  *Know  ye,  therefore.  That  we,  con- 
sidering the  premises,  and  being  willing  to  en- 
courage the  laudable  and  charitable  design  of 
spreading  Christian  knowledge  among  the  sav- 
ages of  our  American  wilderness,  and  also  that 
the  best  means  of  education  be  established  in 
our  province  of  New  Hampshire,  for  the  bene- 
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fit  of  said  province,  do,  of  our  special  grace, 
certain  knowledge,  and  mere  motion,  by  and 
with  the  advice  of  our  counsel  for  said  province 
by  these  presents,  will,  ordain,  grant,  and  con- 
stitute, that  there  be  a  college  erected  in  our 
said  province,  of  New  Hampshire,  by  the  name 
of  Dartmouth  College,  for  the  education  and 
instruction  of  youth  of  the  Indian  tribes  in  this 
land,  in  reading,  writing,  and  all  parts  of  learn- 
ing which  shall  appear  necessary  and  expedi- 
ent, for  civlizing  and  christianizing  children 
of  pagans,  as  well  as  in  all  liberal  arts  and 
sciences,  and  also  of  English  youth  and  any 
others.  And  the  trustees  of  said  college  may 
and  shall  be  one  body  corporate  and  politic,  in 
deed,  action,  and  name,  and  shall  be  called, 
named,  and  distinguished,  by  the  name  of  The 
Trustees  of  Darmouth  College. 

And  further,  we  have  willSi,  given,  granted, 
constituted,  and  ordained,  ana  by  this,  our 
present  charter,  of  our  special  ffrace.  certain 
knowledge,  and  mere  motion,  with  the  advice 
aforesaid,  do,  for  us,  our  heirs  and  successors 
forever,  will,  give,  grant,  constitute,  and  or- 
dain, that  there  shall  be  in  the  said  Dartmouth 
College,  from  henceforth  and  forever,  a  body 
politic,  consisting  of  trustees  of  said  Dart- 
mouth College.  And  for  the  more  full  and 
perfect  erection  of  said  corporation  and  body 
politic,  consisting  of  trustees  of  Dartmouth 
College,  we,  of  our  special  grace,  certain 
*knowledge,  and  mere  motion,  do,  [*625 
by  these  presents,  for  as,  our  heirs  and  suc- 
cessors, make,  ordain,  constitute,  and  appoint 
our  trusty  and  well-beloved  John  Wentworth, 
Esq.,  Governor  of  our  said  province,  and  the 
Governor  of  our  said  province  of  New  Hamp- 
shire for  the  time  being,  and  our  trusty  and 
well-beloved  Theodore  Atkinson,  Esq.,  now 
president  of  our  council  of  our  said  province, 
Grcorge  Jaffrey  and  Daniel  Pierce,  Esqrs.,  both 
of  our  said  council,  and  Peter  Gilman,  Esc^., 
now  speaker  of  our  house  of  representatives  m 
said  province,  and  William  Pitkin,  Esq.,  one 
of  the  assistants  of  our  colony  of  Connecticut, 
and  our  said  trusty  and  well -beloved  Eleazar 
Wheelock,  of  Lebanon,  Doctor  in  Divinity, 
Benjamin  Pomroy,  of  Hebron;  James  Lock- 
wood,  of  Weathersfield ;  Timothy  Pitkin  and 
John  Smalley,  of  Farmington,  and  William 
Patten,  of  Hartford,  all  of  our  said  colon v  of 
Connecticut,  ministers  of  the  gospel  (the  whole 
number  of  said  trustees  consisting,  and  here- 
after forever  to  consist,  of  twelve,  and  no 
more),  to  be  trustees  of  said  Dartmouth  Col- 
lege, in  this,  our  province  of  New  Hampshire. 

And  we  do  further,  of  our  special  grace,  cer- 
tain knowledge,  and  mere  motion,  for  us,  our 
heirs  and  successors,  will,  give,  grant,  and  ap- 
point, that  the  said  trustees  and  their  succes- 
sors shall  forever  hereafter  be,  in  deed,  act,  and 
name,  a  body  corporate  and  politic,  and  that 
they,  the  said  body  corporate  and  politic,  shall 
be  known  and  distinguished,  in  all  deeds, 
grants,  bargains,  sales,  writings,  evidences,  or 
otherwise  howsoever,  and  in  all  courts  forever, 
hereafter  plead  and  be  impleaded  by  the  name 
of  The  Trustees  of  Dartmouth  College ;  and  that 
the  said  corporation,  *by  the  name  r*620 
aforesaid,  shall  be  able,  and  in  law  capable,  for 
the  use.  of  said  Dartmouth  College,  to  have,  get, 
acquire,  purchase,  receive,  hold,  possess,  and 
enjov,  tenements,  hereditaments,  jurisdictions, 
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and  franchises,  for  themselves,  and  their  suc- 
cessors, in  fee-simple,  or  otherwise  howsoever, 
and  to  purchase,  receive,  or  build,  any  hou$«e 
or  houses,  or  any  other  buildings,  as  they  shall 
think  needful  and  convenient,  for  the  use  of 
said  Dartmouth  College,  and  in  such  town  in 
the  western  part  of  our  said  province  of  New 
Hampshire  as  shall,  by  said  trustees,  or  the 
major  part  of  them,  be  agreed  on;  their  said 
agreement  to  be  evidenced  by  an  instrument  in 
writing,  under  their  hands,  ascertaining  the 
same ;  and  also  to  receive  and  dispose  oi  any 
lands,  goods,  chattels,  and  other  things,  of 
what  nature  soever,  for  the  use  aforesaid :  and 
also  to  have,  accept,  and  receive  any  rents, 
profits,  annuities,  gifts,  legacies,  donations,  or 
bequests  of  any  kind  whatsoever,  for  the  use 
aforesaid;  so,  nevertheless,  that  the  yearly 
value  of  the  premises  do  not  exceed  the  sum  of 
six  thousand  pounds  sterling;  and  therewith, 
or  otherwise,  to  support  and  pay,  as  the  said 
trustees,  or  the  major  part  of  such  of  them  as 
are  regularly  convened  for  the  purpose,  shall 
agree,  the  president,  tutors,  and  other  officer 
and  ministers  of  said  Dartmouth  College;  and 
also  to  pay  all  such  missionaries  and  school- 
masters as  shall  be  authorized,  appointed,  and 
employed  by  them,  for  civilizing,  and  christian- 
izing, and  instructing  the  Indian  natives  of 
this  land,  their  several  allowances;  and  also 
their  respective  annual  salaries  or  allowances, 
627*]  and  all  such  necessary  and  'contingent 
charges,  as  from  time  to  time  shall  arise  and 
accrue,  relating  to  the  said  Dartmouth  College; 
and  also,  to  bargain,  sell,  let,  or  assign,  lands, 
tenements,  or  hereditaments,  goods  or  chattels, 
and  all  other  things  whatsoever,  by  the  name 
aforesaid,  in  as  full  and  ample  a  manner,  to  all 
intents  and  purposes,  as  a  natural  person,  or 
other  body  politic  or  corporate,  is  able  to  do 
by  the  laws  of  our  realm  of  Great  Britain,  or 
of  said  province  of  New  Hampshire. 

And  further,  of  our  special  grace,  certain 
knowledge,  and  mere  motion,  to  the  intent  that 
our  sai4  corporation,  and  body  politic,  may  an- 
swer the  end  of  their  erection  and  constitution, 
and  may  have  perpetual  succession  and  con- 
tinuance forever,  we  do,  for  us,  our  heirs  and 
successors,  will,  give,  and  grant,  unto  the 
trustees  of  Dartmouth  College,  and  to  their 
successors  forever,  that  there  shall  be,  once  a 
year,  and  every  year,  a  meeting  of  said  trus- 
tees, held  at  said  Dartmouth  College,  at  such 
time  as  by  said  trustees,  or  the  major  part  of 
them,  at  any  legal  meeting  of  said  trustees, 
shall  be  agreed  on ;  the  first  meeting  to  be  called 
by  the  said  Eleazar  Wheelock,  as  soon  as  con- 
veniently may  be,  within  one  year  next  after 
the  enrollment  of  these  our  letters  patent,  at 
such  time  and  place  as  he  shall  judge  proper. 
And  the  said  trustees,  or  the  major  part  of  any 
seven  or  more  of  them,  shall  then  determine 
on  the  time  for  holding  the  annual  meeting 
aforesaid,  which  may  be  altered  as  they  shall 
hereafter  find  most  convenient.  And  we  far- 
tlier  order  and  direct,  that  the  said  Eleazar 
Wheelock  shall  notify  the  time  for  holding  said 
first  meeting,  to  be  called  as  aforesaid,  by 
628*]  sending  a  letter  *to  each  of  said  trus- 
tees, and  causing  an  advertisement  thereof  to 
be  printed  in  the  New  Hampshire  Gazette,  and 
in  some  public  newspaper  printed  in  the  colo- 
ny of  Connecticut.     But  in  case  of  the  death 
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or  incapacity  of  the  said  Wheelock,  then  such 
meeting  to  oe  notified  in  manner  aforesaid,  by 
the  governor  or  commander-in-chief  of  our 
said  province  for  the  time  being.  And  we  do 
also,  for  us,  our  heirs  and  successors,  hereby 
will,  give,  and  grant,  unto  the  said  Trustees  of 
Dartmouth  College,  aforesaid,  and  to  their  suc- 
cessors forever,  that  when  any  seven  or  more 
of  the  siiid  trustees,  or  their  successors,  are  con- 
vened and  met  together,  for  the  service  of  said 
Dartmouth  College,  at  any  time  or  times,  such 
seven  or  more  shall  be  capable  to  act  as  fully 
and  amply,  to  all  intents  and  purposes,  as  if 
all  the  triistees  of  said  College  were  personally 
present — and  all  affairs  and  actions  whatso- 
ever, under  the  care  of  said  trustees,  shall  be 
determined  by  the  majority  or  greater  number 
of  those  seven  or  more  trustees  so  convened 
and  met  together. 

And  we  do  further  will,  ordain,  and  direct, 
that  the  president,  trustees,  professors,  tutors, 
and  all  such  ofiicers  as  shall  be  appointed  for 
the  public  instruction  and  government  of  said 
college,  shall,  before  they  undertake  the  exe- 
cution of  their  ofiices  or  trusts,  or  within  one 
year  after,  take  the  oaths  and  subscribe  the 
declaration  provided  bv  an  act  of  Parliament 
made  in  the  first  year  of  King  George  the  First, 
entitled,  "An  act  for  the  further  security  of  His 
Majesty's  person  and  government,  and  the  suc- 
cession of  the  crown  in  the  heirs  of  the  late  Prin- 
cess Sophia,  being  *Protestants,  and  [*529 
for  the  extinguishing  the  hopes  of  the  pre- 
tended Prince  of  Wales,  and  his  open  and 
secret  abettors;"  that  is  to  say,  the  President, 
before  the  Governor  of  our  said  Province  for 
the  time  being,  or  by  one  by  him  empowered 
to  that  service,  or  by  the  president  of  our  said 
council,  and  the  trustees,  professors,  tutors, 
and  other  officers,  before  the  president  of  said 
college  for  the  time  being,  who  is  hereby  em- 
powered to  administer  the  same;  an  entry  of 
all  which  shall  be  made  in  the  records  of  said 
college. 

And  we  do,  for  us,  our  heirs,  and  successors, 
hereby  will,  give,  and  grant,  full  power  and 
authority  to  the  president  hereafter  by  us 
named,  and  to  his  successors,  or  in  case  of  his 
failure,  to  any  three  or  more  of  the  said  trus- 
tees, to  appoint  other  occasional  meetings,  from 
time  to  time,  of  the  said  seven  trustees,  or  any 
greater  number  of  them,  to  transact  any  mat- 
ter or  thing  necessary  to  be  done  before  the 
next  annual  meeting,  and  to  order  notice  to  the 
said  seven,  or  any  greater  number  of  them,  of 
the  times  and  places  of  meeting  for  the  service 
aforesaid,  by  a  letter  under  his  or  their  hands, 
of  the  same,  one  month  before  said  meeting. 
Provided  always,  that  no  standing  mle  or  order 
be  made  or  altered,  for  the  regulation  of  said 
college,  nor  any  president  or  professor  be 
chosen  or  displaced,  nor  any  other  matter  or 
thing  transacted  or  done,  which  shall  continue 
in  force  after  the  then  next  annual  meeting  of 
the  said  trustees,  as  aforesaid. 

And,  further,  we  do,  by  these  presents,  for 
us,  our  heirs  and  successors,  create,  make,  con- 
stitute,  nominate,  and  appoint  our  trusty  and 
well-beloved  Eleazar  Wheelock,  Doctor  in 
Divinity,  the  founder  of  said  *college.  [*630 
to  be  President  of  said  Dartmouth  College,  and 
to  have  the  immediate  care  of  the  education 
and  government  of  such  students  as  shall  be 
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admitted  into  said  Dartmouth  CoUejcce  for  in- 
struction and  education;  and  do  will^  in^e. 
and  arrant,  to  him,  in  Haid  office,  full  ]»ower, 
authority,  and  ri^ht,  to  nominate,  appoint, 
constitute,  and  ordain,  by  his  last  will,  such 
suitable  and  meet  person  or  persons  as  he  shall 
choose  to  succeed  him  in  the  presidency  of  said 
Dartmouth  Collet ;  and  the  person  so  appoint- 
ed, by  his  last  will,  to  continue  in  office,  vested 
with '  all  the  powers,  privileges,  jurisdiction 
and  authority  of  a  President  of  said  Dart- 
mouth College;  that  is  to  say,  so  long  and  until 
such  appointment  by  said  last  will  shall  be  dis- 
approved by  the  Trustees  of  said  Dartmouth 
Collenre. 

And  we  do  also,  for  us,  our  heirs,  and  suc- 
cessors, will,  give,  and  grant  to  the  said  trus- 
tees of  said  Dartmouth  College,  and  to  their 
successors  forever,  or  any  seven  or  more  of  them 
convened  as  aforesaid,  that  in  the  case  of  the 
ceasing  or  failure  of  a  president  by  any  means 
whatsoever,  that  the  said  trustees  do  elect, 
nominate,  and  appoint  such  qualified  person 
as  they,  or  the  major  part  of  any  seven  or  more 
of  them,  convened  for  that  purpose  as  above 
directed,  shall  think  fit,  to  be  president  of  said 
Dartmouth  College,  and  to  have  the  care  of 
the  education  and  government  of  the  students 
as  aforesaid ;  and  in  case  of  the  ceasing  of  a 
president  as  aforesaid,  the  senior  professor  or 
tutor,  l)eing  one  of  the  trustees,  shall  exercise 
the  office  of  a  president,  until  the  trustees  shall 
make  choice  of.  and  appoint,  a  president  as 
53 1*]  aforesaid ;  *and  such  professor  or  tutor, 
or  any  three  or  more  of  the  trustees,  shall  im- 
mciiiately  appoint  a  meeting  of  the  body  of 
the  trustees  for  the  purpose  aforesaid.  And 
also  we  do  will,  give,  and  grant  to  the  said 
trustees  convened  as  aforesaid,  that  they  elect, 
nominate,  and  appoint  so  many  tutors  and  pro- 
fessors to  assist  the  president  in  the  education 
and  government  of  the  students  belonging 
thereto,  as  they,  the  said  trustees,  shall,  from 
time  to  time,  think  needful  and  serviceable  to 
the  interest  of  said  Dartmouth  College,  And 
also,  that  the  said  trustees  or  their  successors, 
or  the  major  part  of  any  seven  or  more  of  them 
convened  for  that  purpose  as  above  directed, 
shall  at  any  time  displace  and  discharge  from 
the  service  of  said  Dartmouth  College  any  or 
all  such  officers,  and  elect  others  in  their  room 
and  stead  as  before  directed.  And  also  that 
the  said  trustees,  or  their  successors,  or  the 
major  part  of  any  seven  of  them  which  shall 
convene  for  that  purpose  as  above  directed,  do, 
from  time  to  time,  as  occasion  shall  require, 
elect,  constitute,  and  appoint  a  treasurer,  a 
clerk,  an  usher,  and  a  steward  for  the  said 
Dartmouth  College,  and  appoint  to  them  and 
each  of  them  their  respective  businesses  and 
trust;  and  displace  and  discharge  from  the  ser- 
vice of  said  college,  such  treasurer,  clerk,  usher 
or  steward,  and  to  elect  others  in  their  room 
and  stead;  which  officers  so  elected,  as  before 
directed,  we  do  for  us.  our  heirs  and  succes- 
sors, by  these  presents,  constitute  and  establish 
in  their  respective  offices,  and  do  give  to  each 
and  every  of  them  full  power  and  authority  to 
exercise  the  same  in  said  Dartmouth  College, 
532*]  according  to  the  *directions,  and  dur- 
ing the  pleasure  of  said  trustees,  as  fully  and 
freely  as  any  like  officers  in  anv  of  our  univer- 
sities, colleges,  or  seminaries  of  learning  in  our 
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realm  of  Great  Britain,  lawfully  may  or  ought 
to  do.  And  also,  that  the  said  trustees  and 
their  successors,  or  the  major  part  of  anv  seven 
or  more  of  them,  which  shall  convene  for  that 
purpose  as  is  above  directed,  as  often  as  one  or 
more  of  said  trustees  shall  die,  or  by  removal 
or  otherwise  shall,  according  to  their  judg- 
ment, become  unfit  or  incapable  to  serve  the 
interests  of  said  college,  do,  as  soon  as  may  be 
after  the  death,  removal,  or  such  unfitness  or 
incapacity  of  such  trustee  or  trustees,  elect  and 
appoint  such  trustee  or  trustees  as  shall  supply 
the  place  of  him  or  them  so  dying,  or  becom- 
ing incapable  to  serve  the  interests  of  said  col- 
lege; and  every  trustee  so  elected  and  appointed 
shall,  by  virtue  of  these  presents  and  such  elec- 
tion and  appointment,  be  vested  with  all  the 
powers  and  privileges  which  any  of  the  other 
trustees  of  said  college  are  hereby  vested  with. 
And  we  do  further  will,  ordain,  and  direct,  that 
from  and  after  the  expiration  of  two  years 
from  the  enrollment  of  these  presents,  such  va- 
cancy or  vacancies  as  may  or  shall  happen,  by 
death  or  otherwise,  in  the  aforesaid  number  of 
trustees,  shall  be  filled  up  by  election  as  afore- 
said, so  that  when  such  vacancies  shall  be  filled 
up  unto  the  complete  number  of  twelve  trus- 
tees, ei^ht  of  the  aforesaid  whole  number  of 
the  body  of  trustees  shall  be  resident,  and  re- 
spectable freeholders  of  our  said  province  of 
New  Hampshire,  and  seven  of  said  whole  num- 
ber shall  be  laymen. 

♦And  we  do  further,  of  our  special  [*533 
grace,  certain  knowledge,  and  mere  motion, 
will.  give,  and  grant,  unto  the  said  trustees  of 
Dartmouth  College,  that  they,  and  their  succes- 
sors, or  the  major  part  of  any  seven  of  them 
which  shall  convene  for  that  purpose  as  is  above 
directed,  may  make,  and  they  are  hereby  fully 
impowered,  from  time  to  time,  fully  and  law- 
fully to  make  and  establish  such  ordinances, 
orders,  and  laws,  as  may  tend  to  the  good  and 
wholesome  government  of  the  said  college, 
and  all  the  students  and  the  several  officers  and 
ministers  thereof,  and  to  the  public  benefit  of 
the  same,  not  repugnant  to  the  laws  and  stat- 
utes of  our  realm  of  Great  Britain,  or  of  this 
our  province  of  New  Hampshire,  and  not  ex- 
cluding any  person  of  any  religious  denomina- 
tion whatsoever,  from  free  and  equal  liberty 
and  advantage  of  education,  or  from  any  of 
the  liberties  and  privileges  or  immunities  of  the 
said  college,  on  account  of  his  or  their  specula- 
tive sentiments  in  religion,  and  of  his  or  their 
being  of  a  religious  profe&sion  different  from 
the  said  trustees  of  the  stiid  Dartmouth  College. 
And  such  ordinances,  orders,  and  laws,  which 
shall  as  aforesaid  be  made,  we  do  for  us,  our 
heirs  and  successors,  by  these  pi'esents  ratify, 
allow  of,  and  confirm,  as  good  and  effectual  to 
oblige  and  bind  all  the  students,  and  the  several 
officers  and  ministers  of  the  said  college.  And 
we  do  hereby  authorize  and  empower  the  said 
trustees  of  Dartmouth  College,  and  the  presi- 
dent, tutors,  and  professors,  by  them  elected 
and  appointed  as  aforesaid,  to  put  such  ordi- 
nances, ordei's,  and  laws,  in  execution,  to  all 
proper  intents  and  purposes. 

*And  we  do  further,  of  our  special  [*534 
grace,  certain  knowledge,  and  mere  motion, 
will,  give,  and  gmnt  unto  the  said  trustees  of 
said  Dartmouth  College,  for  the  encouragement 
of  learning,  and  animating  the  students  of  said 
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colle^  to  diligence  and  industry,  and  a  lauda- 
ble progrefls  in  literature,  that  they,  and  their 
succesHors,  or  the  major  part  of  any  seven  or 
more  of  them,  convened  for  that  purpose  as 
above  directed,  do,  by  the  president  of  said 
college,  for  the  time  being,  or  any  other  de- 
puted bv  them,  give,  and  grant  any  such  de- 
.gree  or  degrees  to  any  of  the  students  of  the 
said  college,  or  any  others  by  them  thought 
worthy  thereof,  as  are  asually  granted  in  either 
of  the  universities,  or  any  other  college  in  our 
realm  of  Qreat  Britain;  and  that  they  sign 
and  seal  diplomas  or  certificates  of  such  grad- 
uations, to  be  kept  by  the  ^aduates  as  perpet- 
ual memorials  and  testimonials  thereof. 

And  we  do  further,  of  our  special  grace, 
certHin  knowledge,  and  mere  motion,  by  these 
presents,  for  us,  our  heirs  and  successors,  give 
and  grant  unto  the  trustees  of  said  Dart- 
mouth Colle^,  and  to  their  successors,  that 
thev  and  their  successors  shall  have  a  common 
seal,  under  which  they  may  pass  all  diplomas 
or  certificates  of  degrees,  and  all  other  affairs 
and  business  of,  and  concerning  the  said  col- 
lege :  which  shall  be  engraven  in  such  a  form, 
and  with  such.an  inscription  as  shall  be  devised 
by  the  said  trustees,  for  the  time  being,  or  by 
the  major  part  of  any  seven  or  more  of  them 
convened  for  the  service  of  the  said  college  as 
is  above  directed. 

4535*]  *And  we  do  further,  for  us,  our 
heirs  and  successors,  give  and  grant  unto  the 
said  trustees  of  the  said  Dartmouth  College, 
and  their  successors,  or  to  the  major  part  of 
any  seven  or  more  of  them  convened  for  the 
service  of  the  said  college,  full  power  and  au- 
thority, from  time  to  time,  to  nominate  and  ap- 
point all  other  offlcers  and  ministers,  which 
they  shall  think  convenient  and  necessary  for 
the  service  of  the  said  college,  not  herein'  par- 
ticularly named  or  mentioned;  which  officers 
and  ministers  we  do  hereby  empower  to  execute 
their  offices  and  trusts,  as  fully  and  freely  as 
anv  of  the  officers  and  ministers  in  our  univer- 
sities or  colleges  in  our  realm  of  Great  Britain 
lawfully  may  or  ought  to  do. 

And  further,  that  the  generous  contributors 
to  the  support  of  this  design  of  spreading  the 
knowledge  of  the  onl}'  true  God  and  Saviour 
among  the  American  savages,  may,  from  time 
to  time,  be  satisfied  that  Iheir  liberalities  are 
faithfully  disposed  of,  in  the  Ixjst  manner,  for 
that  purpose,  and  that  others  may,  in  future 
time,  be  encouraged  in  the  exercise  of  the  like 
liberality  for  promoting  the  same  pious  design, 
it  shall  be  the  duty  of  the  President  of  Dart- 
mouth College,  and  of  his  successors,  annual- 
ly, or  as  often  as  he  shall  be  thereunto  desired 
or  required,  to  transmit  to  the  right  honorable, 
honorable,  and  worthy  gentlemen  of  the  trust 
in  England  before  mentioned,  a  faithful  ac- 
count of  the  improvements  and  disbursements 
of  the  several  sums  he  shall  receive  from  the 
donations  and  bequests  made  in  England, 
through  the  hands  of  said  trustees,  and  also 
advise  them  of  the  general  plans  laid,  and  pros- 
530*]  peots  exhibited,  as  well  as  a  faithful  ♦ac- 
count of  all  remarkable  occurrences,  in  order, 
if  they  shall  think  expedient,  that  they  may  be 
published.  And  this  to  continue  so  long  as 
they  shall  perpetuate  their  board  of  trust,  and 
there  shall  be  any  of  the  Indian  natives  remain- 
ing to  be  proper  objects  of  that  charity.    And, 
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lastly,  our  express  will  and  pleasure  is,  and  we 
do,  by  these  presents,  for  us,  our  heirs  and  suc- 
cessors, give  and  grant  unto  the  said  trustees 
of  Dartmouth  College,  and  to  their  suocessore 
forever,  that  these  our  letters  patent,  on  the 
enrollment  thereof  in  the  secretary's  office  of 
our  province  of  New  Hampshire  aforesaid,  shall 
be  good  and  effectual  in  the  law,  to  all  intents 
and  purposes,  against  us,  our  heirs  and  suocea- 
sors,  without  any  other  license,  grant,  or  con- 
firmation from  us,  our  heirs  and  sucoeasors, 
hereafter  by  the  said  trustees  to  be  bad  and  ob- 
tained, notwithstanding  the  not  writing  or  mis- 
recital,  not  naming  or  misnaming  the  aforesaid 
offltes,  franchises,  privileges,  immunities,  or 
other  the  premises,  or  any  of  them,  and  not- 
withstanding a  writ  of  ad  qtiod  damnum  hath 
not  issued  forth  to  inquire  of  the  premises,  or 
any  of  them,  before  the  ens^iling  hereof,  any 
statute,  act,  ordinance,  or  provision,  or  any 
other  matter  or" thing,  to  the  contrary  notwith- 
standing. To  have  and  to  hold  all  and  singular 
the  privileges,  advantages,  liberties,  immuni- 
ties, and  all  other  the  premises  herein  and  here- 
by granted,  or  which  are  meant,  mentioned,  or 
intended  to  be  herein  and  hereby  given  and 
granted  unto  them,  the  said  trustees  of  Dart- 
mouth College,  and  to  their  successors  forever. 
In  testimony  whereof,  we  have  caused  the«« 
our  letters  to  be  made  patent,  and  the  public 
seal  of  ♦our  said  province  of  New  r*537 
IIamp.shire  to  be  hereunto  affixed.  Witness 
our  trusty  and  well-beloved  John  Went  worth. 
EsGuire,  Governor  and  Commander-in-Chief  in 
ana  over  our  said  province,  &c.,  this  thirteenth 
day  of  December,  in  the  tenth  year  of  our 
reign,  and  in  the  year  of  our  Lord  one  thous- 
and seven  hundred  and  sixty -nine. 

N.  B. — The  words  '•  and  such  professor,  or 
tutor,  or  any  three  or  more  of  the  trustees, 
shall  immediately  appoint  a  meeting  of  the 
body  of  the  trustees,  for  the  purpose  afore- 
said,*' between  the  first  and  second  lines,  also 
the  words**  or  more,"  between  the  twenty- 
seventh  and  twenty-eighth  lines,  also  the  words 
••or  more,"  between  the  twenty-eighth  and 
twenty-ninth  lines,  and  also  the  words  *'  to  all 
intents  and  purposes,"  between  the  thirty-sev- 
enth and  thirty -eighth  lines  of  this  sheet,  were 
respectively  interhned  before  signing  and  seal- 
ing. 

And  the  said  jurors,  upon  their  oath,  further 
say.  that  afterwards,  upon  the  eighteenth  day 
of  the  same  December,  the  said  letters  patent 
were  dulv  enrolled  and  recorded  in  the  secre- 
tary's office  of  said  province,  now  state,  of  New 
Hampshire.  And  afterwards,  and  within  one 
year  from  the  issuing  of  the  same  letters  pat- 
ent, all  the  persons  named  as  trustees  in  the 
same  accepted  the  said  letters  patent,  and  as- 
sented thereunto,  and  the  corporation  therein 
and  thereby  created  and  erected  was  duly  or- 
ganized, and  has.  until  the  passing  of  the  act 
of  the  legislature  of  the  stale  of  New  Hamp- 
shire, of  the  27th  of  June.  A.  D.  1816.  and 
:  ever  since  (unless  prevented  hj  said  act  and  the 
I  'doings  under  the  same)  continued  to  [*ft3S 
I  he.  a  corporation. 

And  the  said  Jurors,  upon  their  oath,  further 
'  say,  that  immediately  after  \\b  erection  and  or- 
I  ganization  as  aforesaid,  the  said  corporation 
had,  took,  acquired,  and  received,  bv  gift,  do- 
nation, devise,  and  otherwise,  lands,   goods. 
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chattels,  and  moneys  of  great  value;  and  from 
time  to  time  since  have  had,  taken,  received, 
•and  acquired,  in  manner  aforesaid,  and  other- 
wise, lands,  goods,  chattels,  and  monevs  of 
rat  value;  and  on  the  same  27th  day  of  June, 
D.  1816,  the  said  corporation,  erected  and 
organized  as  aforesaid,  had,  held,  and  enjoyed, 
and  ever  since  have  had,  held,  and  enjoyed, 
divers  lands,  tenements,  hereditaments,  goods, 
chattels,  and  moneys,  acquired  in  manner 
aforesaid,  the  yearly  income  of  the  same,  not 
exceeding  the  sum  of  $26,666,  for  the  use  of 
said  Dartmouth  College,  as  specified  in  said 
letters  patent. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  part  of  the  Raid  lands,  so  acquired 
and  holden  by  the  said  trustees  as  aforesaid, 
were  granted  by  (and  are  situate  in)  the  state  of 
Vermont,  A.  D.,  1785,  and  are  of  great  value; 
and  other  part  of  said  lands,  so  acquired  and 
holden  as  aforesaid,  were  granted  by  (and  are 
situate  in)  the  state  of  New  Hampshire,  in  the 
years  1789  and  1807,  and  are  of  great  value. 

And  the  said  purors,  upon  their  oath,  further 
say,  that  the  said  Trustees  of  Dartmouth  Col- 
lege, so  constituted  as  aforesaid,  on  the  same 
27th  day  of  June,  A.  D.  1816,  were  possessed 
of  the  goods  and  chattels  in  the  declaration  of 
^30*]  the  said  trustees  specified,  *and  at  the 
place  therein  mentioned,  as  of  their  own  proper 
goods  and  chattels,  and  continued  so  possessed 
until,  and  at  the  time  of  the  demand  and  re- 
fusal of  the  same  as  hereinafter  mentioned,  un- 
less devested  thereof,  and  their  title  thereto  de- 
feated, and  rendered  invalid  by  the  provisions 
of  the  act  of  the  state  of  New  Hampshire,  made 
and  passed  on  the  same  27th  day  of  June,  A.  D. 
1816,  and  the  doings  under  the  same,  as  here- 
inafter mentioned  and  recited. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  on  the  27th  day  of  June,  A.  D.  1816, 
the  legislature  of  said  state  of  New  Hampshire 
made  and  passed  a  certain  act,  entitled,  '*  An 
act  to  amend  the  charter,  and  enlarge  and  im- 
prove the  corporation  of  Dartmouth  College," 
m  the  words  following: 

An  act  to  amend  the  charter,  and  enlarge  and 

improve  th^  Corjtoratum  of  Dartimmth 

College. 

Whereas  knowledge  and  learning  generally 
dififused  through  a  community,  are  essential  to 
the  preservation  of  a  free  government,  and  ex- 
tending the  oppoi  tunities  and  advantages  of 
education  is  highly  conducive  to  promote  this 
end  and  by  the  constitution  it  is  made  the 
duty  of  the  legislators  and  magistrates  to 
cherish  the  interests  of  literature,  and  the  sci- 
ences, and  all  seminaries  established  for  their 
advancement — and  as  the  college  of  the  state 
may,  in  the  opinion  of  the  legislature,  be  ren- 
dered more  extensivel}'  useful;  therefore. 

Sect.  1.  Be  it  enacted  hy  the  Senate  and 
House  of  Representatives,  in  general  court  con- 
540*]  vened,  That  the  ^corporation,  here- 
tofore called  and  known  by  the  name  of  the 
Trustees  of  Dartmouth  College,  shall  ever  here- 
after be  called  and  known  b^  the  name  of  the 
Trustees  of  Dartmouth  University.  And  the 
whole  number  of  said  trustees  shall  l)e  twenty- 
one,  a  majority  of  whom  shall  form  a  quorum 
for  the  transaction  of  business.  And  they  and 
their  successors  in    that    cspacity,  as  hereby 
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constituted,  shall  respectively  forever  have, 
hold,  use.  exercise  and  enjoy  all  the  powers, 
authorities,  rights,  property,  liberties,  priv- 
ileges and  immunities  which  have  hitherto 
been  possessed,  enjoyed  and  used  by  the  trus- 
tees of  Dartmouth  College— except  so  far  as 
the  same  may  be  varied  or  limited  by  the  pro- 
vision of  this  act.  And  they  shall  have  power 
to  determine  the  times  and  places  of  their 
meetings,  and  manner  of  notifying  the  same; 
to  organize  colleges  in  the  university;  to  estab- 
lish an  institute  and  elect  fellows  and  members 
thereof;  to  appoint  such  ofl3cers  as  they  may 
deem  proper,  and  determine  their  duties  and 
compensation,  and  also  to  displace  them;  to 
delegate  the  power  of  supplying  vacancies  in 
any  of  the  offices  of  the  university,  for  any  term 
of  time  not  extending  beyond  their  next  meet- 
ing ;  to  pass  ordinances  for  the  government  of  the 
students,  with  reasonable  penalties,  not  incon- 
sistent with  the  constitution  and  laws  of  this 
state;  to  prescribe  the  course  of  education,  and 
confer  degrees;  and  to  arrange,  invest,  and 
employ  the  funds  of  the  university. 

Sect.  2.  And  be  it  further  enacted.  That 
there  shall  be  a  board  of  overseers,  who  shall 
have  perpetual  succession,  and  whose  number 
shall  be  twenty-five,  *flfteen  of  whom  [*541 
shall  constitute  a  quorum  for  the  transaction  of 
business.  The  president  of  the  senate,  and 
the  speaker  of  the  house  of  representatives  of 
New  Hampshire,  the  Governor  and  Lieutenant- 
Governor  of  Vermont,  for  the  time  being, 
shall  be  members  of  said  board,  ex  officio. 
The  board  of  overseers  shall  have  power  to  de- 
termine the  times  and  places  of  their  meetings, 
and  manner  of  notifymg  the  same;  to  inspect 
and  confirm,  or  disapprove  and  negative,  such 
votes  and  proceedings  of  the  board  of  trustees 
as  shall  relate  to  the  appointment  and  removal 
of  president,  professors,  and  other  permanent 
ofiicers  of  the  university,  and  determine  their 
salaries;  to  the  establishment  of  colleges  and 
professorships,  and  the  erection  of  new  colle^ 
buildings.  Provided  always,  that  the  said 
negative  shall  be  expressea  within  sixty  days 
from  the  time  of  said  overseers  being  furnished 
with  copies  of  such  acts.  Provided,  also,  that 
all  votes  and  proceedings  of  the  board  of 
trustees  shall  be  valid  and  efifectual,  to  all  in- 
tents and  purposes,  until  such  negative  of  the 
board  of  overseers  be  expressed,  according  to 
the  provisions  of  this  act. 

Sect.  3.  Be  it  further  enacted,  That  there 
shall  be  a  treasurer  of  said  corporation,  who 
shall  be  duly  sworn,  and  who,  before  he  enters 
upon  the  duties  of  his  office,  shall  give  bonds, 
with  sureties,  to  the  satisfaction  of  the  cor- 
poration, for  the  faithful  performance  thereof; 
and  also  a  secretary  to  each  of  the  boards  of 
trustees  and  overseers,  to  he  elected  by  the  said 
boards  respectively,  who  shall  keep  a  just  and 
true  recora  of  the  proceedings  of  the  board  for 
•which  he  was  •chosen.  And  it  shall  [*C42 
furthermore  be  the  duty  of  the  secretary  of  the 
board  of  trustees  to  furnish,  as  soon  as  may  be, 
to  the  said  board  of  overseers,  copies  of  the 
records  of  such  votes  and  proceedings,  as  by 
the  provisions  of  this  act  are  made  subject  to 
their  revision  and  control. 

Sect.  4.  Be  it  further  enacted.  That  the 
President  of  Dartmouth  University,  and  his 
successors  in  office,  shall  have  the  superintend- 
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ence  of  the  government  and  instruction  of  the 
students,  and  may  preside  at  all  meetings  of 
the  trustees,  and  do  and  execute  all  the  duties 
devolving  by  usa<^e  on  the  president  of  a  uni- 
versity. He  shall  render  annually  to  the  gov- 
ernor of  this  state  an  account  of  the  number  of 
students,  and  of  the  state  of  the  funds  of  the 
university ;  and  likewise  copies  of  all  important 
votes  and  proceedings  of  the  corporation  and 
overseers,  which  shall  be  made  out  by  the  sec- 
retaries of  the  respective  boards. 

Sect.  5.  Be  it  further  enacted,  That  the 
president  and  professors  of  the  university  shall 
Denominated  by  the  trustees,  and  approved  by 
the  overseers;  and  shall  be  liable  to  be  suspend* 
ed  or  removed  from  office  in  manner  as  before 
provided.  And  each  of  the  two  boards  of 
trustees  and  overseers  shall  have  power  to  sus- 
pend and  remove  any  member  of  their  re- 
spective boards. 

Sect.  6.  Be  it  further  enacted,  That  the 
gov(TDor  and  council  are  hereby  authorized 
to  fill  all  vacancies  in  the  boardof  overseers, 
whether  the  same  be  original  vacancies,  or 
are  occasioned  by  the  death,  resignation  or  rc- 
543*]  moval  of  any   member.      And    *the 

governor  and  council  in  like  manner  shall, 
y  appointments,  as  soon  as  may  be,  com- 
EJete  the  present  board  of  trustees  to  the  num- 
er  of  twenty-one,  as  provided  for  by  this 
act,  and  shall  have  power  also  to  fill  all  va- 
cancies that  may  occur  previous  to,  or  during 
the  first  meeting  of  the  said  board  of  trustees. 
But  the  president  of  said  university  for  the 
time  being,  shall,  nevertheless,  be  a  member 
of  said  board  of  trustees,  ex  officio.  And 
the  governor  and  council  shall  have  power 
to  inspect  the  doings  and  proceedings  of  the 
corporation,  and  of  all  the  officers  of  the 
university,  whenever  they  deem  it  expedient — 
and  they  are  hereby  required  to  make  such 
ins  ection,  and  report  the  same  to  the  legis- 
lature of  this  state,  as  often  as  once  in  every 
five  years.  And  the  governor  is  hereby  au- 
thorized and  requested  to  summon  the  first 
meeting  of  the  said  trustees  and  overseers,  to 
be  held  at  Hanover,  on  the  26th  day  of  August 
next. 

Sect.  7.  Be  it  further  enacted,  That  the 
president  and  professors  of  the  university, 
before  entering  upon  the  duties  of  their  offices, 
shall  take  the  oath  to  support  the  constitu- 
tion of  the  United  States  and  of  this  state; 
certificates  of  which  shall  be  in  the  office  of 
the  secretary  of  this  state,  within  sixty  days 
from  their  entering  on  their  offices  respect- 
ively. 

Sect.  8.  Be  it  further  enacted,  That  perfect 
freedom  of  religious  opinion  shall  be  enjoyed  by 
all  the  officers  and  students  of  the  university ; 
and  no  officer  or  student  shall  be  deprived  of 
any  honors,  privileges,  of  benefits  of  the  institu- 
tion, on  account  of  his  religious  creed  or  belief. 
644*]  The  theological  colleges  which  *may  be 
established  in  the  university  shall  be  founded 
on  the  same  principles  of  religious  freedom; 
and  any  man,  or  body  of  men.  shall  have  a 
right  to  endow  colleges  or  professorships  of 
any  sect  of  the  Protestant  Christian  religion. 
And  the  trustees  shall  be  held  and  obliged  to 
appoint  professors  of  learning  and  piety  of 
such  sects  according  to  the  will  of  the  donors. 
Approved,  June  27lh,  1816. 
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And  the  said  jurors,  upon  their  oath,  further 
say,  that,  at  the  annual  meeting  of  the  trustees 
of  Dartmouth  College,  constituted  agreeably  to 
the  letters  patent  aforesaid,  and  in  no  other  way 
or  manner,  holden  at  said  college,  on  the  28th 
day  of  August,  A.  D.  1816,  the  said  trustees 
voted  and  resolved,  and  caused  the  said  vote 
and  resolve  to  be  entered  on  their  records,  that 
they  do  not  accept  the  provisions  of  the  said 
act  of  the  legislature  of  New  Hampshire  of  the 
27th  of  June,  1816,  above  recited,  but  do,  by 
the  said  vote  and  resolve,  expressly  refuse  to 
accept  or  act  under  the  same. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  the  said  trustees  of  Dartmouth  College 
have  never  accepted,  assented  to,  or  acted  un- 
der the  said  act  of  the  27th  of  June.  A.  D.  1816, 
or  any  act  passed  in  addition  thereto,  or  in 
amenament  thereof,  but  have  continued  to  act, 
and  .still  claim  the  right  of  acting,  under  the 
said  letters  patent. 

And  the  said  jurors,  upon  their  oath,  further 
say.  that,  on  the  seventh  day  of  October,  A.  D. 
1816,  and  before  the  commencement  of  this 
suit,  the  said  trustees  of  Dartmouth  College 
demanded  of  the  said  ♦William  H.  [*54i> 
Woodward  the  property,  goods,  and  chattels 
in  the  said  declaration  specified,  and  requested 
the  said  William  H.  Woodward,  who  then  had 
the  same  in  his  hands  and  possession,  to  deliver 
the  same  to  them,  which  the  said  William  H. 
Woodward  then  and  there  refused  to  do,  and 
has  ever  since  neglected  and  refused  to  do. 
but  converted  the  same  to  his  own  use,  if  the 
said  trastees  of  Daitmouth  College  could,  after 
the  passing  of  the  said  act  of  the  27th  day  of 
June,  lawfully  demand  the  same,  and  if  the  said 
William  H.  Woodward  was  not,  by  law,  au- 
;  thorized  to  retain  the  same  in  his  possession 
after  such  demand. 

And  the  said  jurors,  upon  their  oath,  farther 
say,  that  on  the  18th  day  of  December,  A.  D. 
1816,  the  legislature  of  said  state  of  New  Hamp- 
shire made  and  passed  a  certain  other  act,  enti- 
tled, "  An  act  in  addition  to,  and  in  amendment 
of,  an  act  entitled  'Ac  act  to  amend  the  charter, 
and  enlarge  and  improve  the  corporation  of 
Dartmouth  College,* "  in  the  words  following: 

An  act  in  addition  to,  and  in  amendment  of^  an 
act,  entitled,  *'AnaH  to  amend  the  charter, 
and  enlarge  and  improte  the  anyaraUon  of 
Dartmouth  College. " 

Whereas,  the  meetings  of  the  trustees  and 
overseers  of  Dartmouth  University,  which  were 
summoned  agreeably  to  the  provisions  of  said 
act,  failed  of  being  auly  holden,  in  consequence 
of  a  quorum  of  neither  said  trustees  nor  over- 
seers attending  at  the  *time  and  place  [*540 
appointed,  wherebj  the  proceedings  of  said 
corporation  have  hitherto  been,  and  still  are  de- 
layed. 

Section  1.  Be  it  enacted  by  the  Senate  and 
House  of  Representatives,  in  general  court  con- 
vened. That  the  governor  be,  and  he  is  hereby 
authorized  and  requested  to  summon  a  meet- 
ing of  the  trustees  of  Dartmouth  Univeratv. 
at  such  time  and  place  as  he  may  deem  expedi- 
ent. And  the  said  trustees,  at  such  meeting, 
may  do  and  transact  any  matter  or  thing,  withm 
the  limits  of  their  jurisdiction  and  power,  as 
such  trustees,  to  every  intent  and  purpose,  and 
as  fully  and  completely  as  if  Uie  same  were 
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traDsacted  at  any  annual  or  other  meeting. 
And  the  governor,  with  advice  of  council,  la 
authorized  to  fill  all  vacancies  that  have  hap- 
pened, or  may  happen  in  the  board  of  8aid 
trustees  .previous  to  their  next  annual  meeting. 
And  the  governor  is  hereby  authorized  to  sum- 
mon a  meeting  of  the  overseers  of  said  univer- 
sity, at  such  time  and  place  as  he  may  consider 
proper.  And  provided  a  less  number  than  a 
quorum  of  said  board  of  overseers  convene  at 
the  time  and  place  appointed  for  such  meeting 
of  their  board,  they  shall  have  power  to  ad- 
ioum,  from  time  to  time,  until  a  quorum  shall 
^ve  convened. 

Section  2.  And  be  it  further  enacted.  That 
so  much  of  the  act,  to  which  this  is  an  addi- 
tion, as  makes  necessary  any  particular  number 
of  trustees  or  overseers  of  said  university,  to 
constitute  a  quorum  for  the  transaction  of  busi- 
ness, be,  and  the  same  hereby  is  repealed ;  and 
that  hereafter  nine  of  said  trustees,  convened 
agreeablv  to  the  provisions  of  this  act,  or 
£»47*]  ^to  those  of  that  to  which  this  is  an 
addition,  shall  be  a  quorum  for  transacting 
business;  and  that  in  the  board  of  trustees  six 
votes  at  least  shall  be  necessary  for  the  passage 
of  any  act  or  resolution.  And  provided  also, 
that  any  smaller  number  than  nine  of  said  tnist- 
ees,  convened  at  the  time  and  place  appointed 
for  any  meeting  of  their  boara,  according  to 
the  provisions  of  this  act,  or  that  to  which  this 
is  an  addition,  shall  have  power  to  adjourn  from 
time  to  time,  until  a  quorum  shall  have  con- 
vened. 

Section  Z,  And  be  it  farther  enacted.  That 
each  member  of  said  board  of  trustees,  already 
appointed  or  chosen,  or  hereafter  to  be  appoint- 
ed or  chosen,  shall,  before  entenng  on  the  du- 
ties of  his  office,  make  and  subscribe  an  oath 
for  the  faithful  discharge  of  the  duties  afore- 
said; which  oath  shall  be  returned  to,  and  filed 
in  the  office  of  the  Secretary  of  State,  previous 
to  the  next  regular  meeting  of  said  board,  after 
said  member  enters  on  the  duties  of  his  office, 
as  aforesaid. 

Approved,  December  18th,  1816. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  on  the  26th  day  of  December.  A.  D. 
1816,  the  legislature  of  said  state  of  New  Hamp- 
shire made  and  passed  a  certain  other  act,  en- 
titled, "  An  act  in  addition  to  an  act.  entitled, 
an  act  in  addition  to,  and  in  amendment  of,  an 
act,  entitled,  an  act  to  amend  the  charter  and 
enlarge  and  improve  the  corporation  of  Dart- 
mouth College,*'  in  the  words  following: 

1(48*]  ^An  act  in  addition  to  an  act,  entitled, 
**  an  act  in  addition  to,  and  in  amendment  of 
an  act,  entitled,  an  act  to  amend  the  charter 
and  .enlarge  and  improve  the  corporation  of 
DartmmiVi  College." 

Be  it  enacted  by  th^  Senate  and  Hou^e  of  Bep- 
reeeniatives,  in  general  court  convened.  That  if 
any  person  or  persons  shall  assume  the  office  of 
president,  trustee,  professor,  secretary,  treasur- 
er, librarian,  or  other  officer  of  Dartmouth  Uni- 
versity; or  by  any  name,  or  under.any  pretext, 
shall,  directly  or  indirectly,  take  upon  himself 
or  themselves  the  discharge  of  any  of  the  du- 
ties of  either  of  those  offices,  except  it  be  pur- 
suant to,  and  in  conformity  with,  the  provisions 
of  an  act,  entitled,  "  an  act  to  amend  the  char- 
ter and  enlarge  and  improve  the  corporation  of 
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Dartmouth  College,"  or,  of  the  "act,  in  addi- 
tion to  and  in  amendment  of  an  act,  entitled,  an 
act  to  amend  the  charter  and  enlarge  and  im- 
prove the  corporation  of  Dartmouth  College," 
or  shall  in  any  way,  directly  or  indirectly,  will- 
fully impede  or  hinder  any  such  officer  or 
officers  already  existing,  or  hereafter  to  be  ap- 
pointed agreeably  to  the  provisions  of  the  acts 
aforesaid,  in  the  free  and  entire  discharge  of 
the  duties  of  their  respective  offices,  conforma- 
bly to  the  provisions  of  said  acts,  the  person  or 
persons  so  offending  shall  for  each  offense  for- 
feit and  pay  the  sum  of  five  hundred  dollars,  to 
l)e  recovered  by  any  person  who  shall  sue  there- 
for, one-half  thereof  to  the  use  of  the  prose- 
cutor, and  the  other  half  to  the  use  of  said 
university. 

And  be  it  further  enacted,  That  the  person  or 
persons  who  sustained  the  offices  of  secretary 
and  treasurer  ♦of  the  trustees  of  Dart-  [*54d 
mouth  College,  next  before  the  passage  of  the 
act,  entitled,  *'  an  act  to  amend  the  charter  and 
enlarge  and  improve  the  corporation  of  Dart- 
mouth College,"  shall  continue  to  hold  and  dis- 
charge the  duties  of  those  offices,  as  secretary 
and  treasurer  of  the  trustees  of  Dartmouth  Uni- 
versity, until  another  person  or  persons  be  ap- 
pointed, in  his  or  their  stead,  by  the  trustees  of 
said  university.  And  that  the  treasurer  of  said 
university,  so  existing,  shall  in  his  office  have 
the  care,  management,  direction,  and  superin- 
tendence of  the  property  of  said  corporation, 
whether  real  or  personal,  until  a  quorum  of 
said  trustees  shall  have  convened  in  a  regular 
meeting. 

Approved,  December  26th,  1816. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  the  said  William  H.  Woodward,  be- 
fore the  said  27th  day  of  June,  had  been  duly 
appointed  by  the  said  tnistees  of  Dartmouth 
College,  secretary  and  treasurer  of  the  said  cor- 
poration, and  was  duly  qualified  to  exerci.se, 
and  did  exercise  the  said  offices,  and  perform 
the  duties  of  the  same;  and  as  such  secretary 
and  treasurer,  rightfully  had,  while  he  so  con- 
tinued secretary  and  tre&surer  as  aforesaid,  the 
custody  and  keeping  of  the  several  goods,  chat- 
tels, and  property,  in  said  declaration  specified. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  the  said  William  H.  Woodward  was 
removed  by  said  trastees  of  Dartmouth  College 
(if  the  said  trustees  could,  by  law,  do  the  said 
acts)  from  said  office  of  secretary,  on  the  27th 
day  of  August,  A.  D.  1816,  and  from  said  of- 
fice of  treasurer,  on  the  27th  day  of  *Sep-  [*660 
tember  then  next  following,  of  which  said  re- 
movals he,  the  said  William  H.  Woodward, 
had  due  notice  on  each  of  said  days  last  men- 
tioned. 

And  the  said  jurors,  upon  their  oath,  further 
say,  that  the  corporation,  called  the  Trustees  of 
Dartmouth  University,  was  duly  organized  on 
the  fourth  day  of  February,  A.  D.  1817,  pur- 
suant to,  and  under  the  said  recited  acts  of  the 
27th  day  of  June,  and  of  the  iWth  and  26th 
days  of  December,  A.  D.  1816;  and  the  said 
William  H.  Woodward  was,  on  the  said  fourth 
day  of  February',  A.  D.  1817,  duly  appointed 
by  the  said  trustees  of  Dartmouth  University, 
secretary  and  treasurer  of  the  said  tnistees  of 
Dartmouth  University,  and  then  and  there  ac- 
cepted both  said  offices. 
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And  the  said  jurore.  upon  their  oath,  further 
say,  that  this  suit  was  commenced  on  the  eighth 
dav  of  February.  A.  D.  1817. 

But  whether  upon  the  whole  matter  afore- 
said, by  the  jurors  aforesaid,  in  manner  and 
form  aforesaid  found,  the  said  acts  of  the  27th 
of  June,  18th  and  26th  of  December,  A.  D. 
1816,  are  valid  in  law,  and  binding  on  the  said 
trustees  of  Dartmouth  College,  without  accept- 
ance thereof  and  assent  thereunto  by  them,  so 
as  to  render  the  plaintiffs  incapable  of  main- 
taining this  action,  or  whether  the  same  acts 
are  repugnant  to  the  constitution  of  the  United 
States,  and  so  void,  the  said  jurors  are  wholly 
ignorant,  and  pray  the  advice  of  the  court  upon 
the  premises.  And  if,  upon  the  said  matter,  it 
shall  seem  to  the  court  here,  that  the  said  acts 
last  mentioned  are  valid  in  law,  and  binding 
on  said  trustees  of  Dartmouth  College,  without 
551*]  *  acceptance  thereof,  and  assent  there- 
to, by  them,  so  as  to  render  the  plaintifiFs  in- 
capable of  maintaining  this  action,  and  are 
not  repugnant  to  the  constitution  of  the 
United  States,  then  the  said  jurors,  upon  their 
oath,  say,  that  the  said  William  H.  Woodward 
is  not  guilty  of  the  premises  above  laid  to  his 
charge,  by  the  declaration  aforsaid,  as  the  said 
William  H.  Woodward  hath  above  in  pleading 
alleged.  But  if,  upon  the  whole  matter  afore- 
said, it  shall  seem  to  the  court  here,  that  the 
said  acts  last  mentioned  are  not  valid  in  law, 
and  are  not  binding  on  the  said  trustees  of 
Dartmouth  College  without  acceptance  thereof, 
and  assent  thereto,  by  them,  so  as  render 
them  incapable  of  maintaining  this  action,  and 
that  the  Siud  acts  are  repugnant  to  the  constitu- 
tion of  the  United  States  and  void,  then  the 
said  Jurors,  upon  their  oath,  say  that  the  said 
William  H.  Woodward  is  guilty  of  the  premises 
above  laid  to  his  charge,  by  the  declaration 
aforesaid,  and  in  that  case,  they  assess  the 
damages  of  them,  the  said  trustees  of  Dart- 
mouth College,  by  occasion  thereof,  at  twenty 
thousand  dollars. 

Judgment  having  been  afterwards  rendered 
upon  the  said  special  verdict  by  the  Superior 
Court  of  the  state  of  New  Hampshire,  being 
the  highest  court  of  law  or  equity  of  said 
state,  for  the  plaintiff  below,  the  cause  was 
brought  before  this  court  by  writ  of  error. 

Mr,  Webater,  for  the  plaintiffs  in  error.  The 
general  question  is,  whether  the  acts  of  the  27th 
of  June,  and  of  the  18tliand  26th  of  December, 
552*]  1816,  are  *valid  and  binding  on  the 
rights  of  the  plaintiffs,  without  their  acceptance 
or  assent. 

The  substance  of  the  facts  recited  in  the 
preamble  to  the  charter  is,  that  Dr.  Wheelock 
had  founded  a  Charity,  on  funds  owned  and 
procured  by  himself;  that  he  was,  at  that  time, 
the  sole  dispenser  and  sole  administrator,  as  well 
as  the  legal  owner  of  these  funds ;  that  he  had 
made  his  will,  devising  this  property  in  trust  to 
continue  the  existence  and  uses  of  the  school, 
and  appointed  trustees;  that  in  this  state  of 
things,  he  had  been  invited  to  fix  his  school 
permanently  in  New  Hampshire,  and  to  extend 
the  design  of  it  to  the  education  of  the  youth 
of  that  province;  that,  before  he  removed  his 
school,  or  accepted  this  invitation,  which  his 
friends  in  England  had  advised  him  to  accept, 
he  applied  for  a  chailer,  to  be  granted,  not  to 
whomsoever  the  king  or  government  of  the 


province  should  please,  but  to  such  persoiis  as 
he  named  and  appointed,  viz.,  the  persona  whom 
he  had  already  appointed  to  be  the  future  trus- 
tees of  his  charity  by  his  will.  The  charter,  or 
letters  patent,  then  proceed  to  create  such  a 
corporation,  and  to  appoint  twelve  persons  to 
constitute  it,  bv  the  name  of  the  "IVusteea  of 
Dartmouth  College;"  to  have  perpetual  exist- 
ence, as  such  corporation,  and  with  power  to 
hold  and  dispose  of  lands  and  goods,  for  the 
use  of  the  college,  with  all  the  oi^nary  power» 
of  corporations.  They  are  in  their  ((iscretion 
to  apply  the  funds  and  property  of  the  college 
to  the  support  of  the  president,  tutors,  minis- 
ters, and  other  officers  of  the  college,  and  such 
missionaries  and  schoolmasters  as  they  may  see 
fit  to  employ  among  *the  Indians.  There  [*553 
are  to  be  twelve  trustees  forever,  and  no  more; 
and  they  are  to  have  the  right  of  filling  vacancies 
occurring  in  their  own  body.  The  Rev.  Mr. 
Wheelock  is  declared  to  be  the  founder  of  the 
college,  and  is,  by  the  charter,  appointed  first 
president,  with  power  to  appoint  a  successor, 
by  his  last  will.  All  proper  powers  of  govern- 
ment, superintendence,  and  visitation,  are  vent- 
ed in  the  trustees.  They  are  to  appoint  and 
remove  all  officers  at  their  discretion:  to  fix 
their  salaries,  and  assign  their  duties;  and  to 
make  all  ordinances,  orders,  and  laws,  for  the 
government  of  the  students.  And  to  the  end 
that  the  persons  who  had  acted  as  depositaries 
of  the  contributions  in  England,  and  who  had 
also  been  contributors  themselves,  might  be 
satisfied  of  the  good  use  of  their  contributions, 
the  president  was  annually,  or  when  required, 
to  transmit  to  them  an.  account  of  the  pi  ogress 
of  the  institution,  and  the  disbursements  of  its 
funds,  so  long  as  they  should  continue  to  act 
in  that  trust.  These  lett-ers  patent  are  to  be 
good  and  effectual  in  -law,  against  the  king, 
his  heirs  and  successors  forever,  without  f urilier 
grant  or  confirmation ;  and  the  trustees  are  to 
hold  all  and  singular  these  privileges,  advan- 
tages, liberties  and  immunities  to  them  and 
to  their  successors  forever.  No  funds  are  given 
to  the  college  by  this  charter.  A  corporate 
existence  and  capacity  are  given  to  the  trustees, 
with  the  privileges  and  immunities,  which  have 
been  mentioned,  to  anable  the  founder  and  his 
associates  the  better  to  mana^the  funds  whioh 
they  themselves  had  contributed,  and  such 
others  as  they  mi^ht  afterwards  obtain. 

*  After  the  institution,  thus  created  [*554 
and  constituted,  had  existed,  uninterruptedly 
and  usefully,  nearly  fifty  years,  the  leglslaUire 
of  New  Hampshire  passed  the  acts  in  question. 
The  first  act  makes  the  twelve  trastees  under 
the  charter,  and  nine  other  individuals  jto  be 
appointed  by  the  governor  and  council,  a  cor- 
poration, by  a  new  name;  and  to  this  new  cor- 
poration transfers  all  the  property,  rights, 
powers,  liberties,  and  privileges  of  the  old  cor 
poration ;  with  further  power  to  establish  new 

COLLEGES  AND  AN    INSTITUTE,    and    tO   apply 

all  or  any  part  of  the  funds  to  these  purposed, 
subject  to  the  power  and  control  of  a  board  of 
twenty-five  overseers,  to  be  appointed  by  the 
governor  and  council.  The  second  act  makes 
further  provisions  for  executing  the  objects  of 
the  first,  and  the  last  act  authorizes  the  defend- 
ant, the  treasurer  of  the  plaintiffs,  to  retain 
and  hold  their  property,  against  their  will. 
If  these  acts  are  valid,  the  old  corporaticMi  is 
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abolished,  and  a  new  one  created.  The  first 
act  does,  in  fact,  if  it  can  have  effect,  create  a 
new  corporation,  and  transfer  to  it  all  the  prop- 
erty and  franchises  of  the  old.  The  two  cor- 
porations are  not  the  same,  in  anything  which 
essentially  belongs  to  the  existence  of  a  cor- 
poration. They  have  different  names,  and  dif- 
ferent powers,  rights  and  duties.  Their  organi- 
zation IS  wholly  different.  The  powers  of  the 
corporation  are  not  vested  in  the  same,  or 
similar  hands.  In  one,  the  trustees  are  twelve, 
and  no  more.  In  the  other,  they  are  twenty- 
one.  In  one,  the  power  is  a  single  board.  In 
the  other,  it  is  divided  between  two  boards. 
555*1  Although  the  act  professes  to  *include 
the  old  trustees  in  the  new' corporation,  yet 
that  was  without  their  assent,  and  against  their 
remonstrance;  and  no  person  can  be  compelled 
to  be  a  member  of  such  a  corporation  against 
his  will.  It  was  neither  expected  nor  intended 
that  they  should  be  members  of  the  new  cor- 
poration. The  act  itself  treats  the  old  corpora- 
tion as  at  an  end,  and  going  on  the  ground  that 
all  its  functions  have  ceased,  it  provides  for  the 
first  meeting  and  organization  of  the  new  cor- 
poration. It  expresslv  provides,  also,  that  the 
new  corporation  shall  have  and  hold  all  the 
property  of  the  old ;  a  provision  which  would 
be  quite  unnecessary  upon  any  other  ground 
than  that  the  old  corpomtion  was  dissolved. 
But  if  it  could  be  contended  that  the  effect  of 
these  acts  was  not  entirely  to  abolish  the  old 
corporation,  yet  it  is  manifest  that  they  impair 
and  invade  the  rights,  property,  and  powers  of 
the  trustees  under  the  charter,  as  a  corporation, 
and  the  legal  rights,  privileges,  and  immuni- 
ties which  belong  to  them,  as  individual  mem- 
bers of  the  corporation.  The  twelve  trustees 
were  the  sole  legal  owners  of  all  the  property  ac- 
quired under  the  charter.  By  the  acts  others 
are  admitted,  against  their  will,  to  be  joint 
owners.  The  twelve  individuals  who  are  trus- 
tees, where  possessed  of  all  the  franchises  and 
immunities  conferred  by  the  charter.  By  the 
acts,  nine  other  trustees,  and  twenty-five  over- 
seers, are  admitted  a^inst  their  will,  to  divide 
these  franchises  and  immunities  with  th^m.  If, 
either  as  a  corporation  or  as  individuals,  they 
have  any  legal  rights,  this  forcible  intrusion  of 
others  violates  those  rights,  as  manifestly  as  an 
550*]  entire  and  complete  ouster  *and  dispos- 
session. These  acts  alter  the  whole  constitu- 
tion of  the  corporation.  They  affect  the  rights 
of  the  whole  body,  as  a  corporation,  and  the 
rights  of  the  individuals  who  compose  it.  They 
revoke  corporate  powers  and  franchises.  They 
alienate  and  transfer  the  property  of  the  college 
to  others.  By  the  charter,  the  trustees  had  a 
right  to  fill  vacancies  in  their  own  numl)er. 
This  is  now  taken  away.  They  were  to  consist 
of  twelve,  and  by  express  provision,  of  no  more. 
This  is  altered.  They  and  their  successors,  ap- 
pointed by  themselves,  were  forever  to  hold  the 
property.  The  legislature  has  found  successors 
for  them,  before  their  seats  are  vacant.  The 
powers  and  privileges  which  the  twelve  w^ere 
to  exercise  exclusively,  arc  now  to  be  exercised 
by  others.  By  one  of  the  acts,  they  are  subject- 
ed to  heavy  penalties  if  they  exercise  their 
otiices,  or  any  of  those  powers  and  privileges 
granted  them  by  charter,  and  which  they  had 
exercised  for  fifty  years.  They  are  to  be  punish- 
ed for  not  accepting  the  new  grant,  and  taking 
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its  benefits.  This,  it  must  be  confessed,  is  rather 
a  summary  mode  of  settling  a  question  of  con- 
stitutional right.  Not  only  are  new  trustees 
forced  into  the  corporation,  but  new  trusts  and 
uses  are  created.  The  college  is  turned  into  a 
university.  Power  is  given  to  create  new  col- 
leges, and  to  authorize  any  diversion  of  the 
funds  which  may  be  a^eeable  to  the  new 
boards,  sufilcient  latitude  is  given  by  the  unde- 
fined power  of  establishing  an  institute.  To  these 
new  colleges,  and  this  institute,  the  funds  con- 
tributed by  the  founder,  Dr.  Wheelock,  and  by 
the  original  donors,  the  Earl  of  Dartmouth 
*and  others,  are  to  be  applied,  in  plain  [*557 
and  manifest  disregard  of  the  uses  to  which  they 
were  given.  The  president,  one  of  the  old 
trustees,  had  a  right  to  his  ofl^ce.  salary,  and 
emoluments,  subject  to  the  twelve  trustees 
alone.  His  title  to  these  is  now  changed,  and 
he  is  made  accountable  to  new  masters.  So  also 
all  the  professors  and  tutors.  If  the  legislature 
can  at  pleasure  make  these  alterations  and 
chang^es  in  the  rights  and  privileges  of  the 
plaintiffs,  it  may,  with  equal  propriety,  abolish 
these  rights  and  privileges  altogether.  The 
same  power  which  can  do  any  part  of  this  work 
can  accomplish  the  whole.  And,  Indeed,  the 
argument  on  which  these  acts  have  I)een  hither- 
to defended  goes  altogether  on  the  ^ound 
that  this  is  such  a  corporation  as  the  legislature 
may  abolish  at  pleasure,  and  that  its  members 
have  no  rights,  liberties,  franchises,  property 
or  privileges,  which  the  legislature  may  not 
revoke,  annul,  alienate  or  transfer  to  others 
whenever  it  sees  fit. 

It  will  be  contended  by  the  plaintiffs  that 
these  acts  are  not  valid  and  binding  on  them 
without  their  assent.  1.  Because  they  are 
against  common  rieht,  and  the  constitution  of 
New  Hampshire.  2.  Because  they  are  repug- 
nant to  the  constitution  of  the  United  States.  I 
am  aware  of  the  limits  which  bound  the  juris- 
diction of  the  court  in  this  case;  and  that  on 
this  record  nothing  can  be  decided,  but  the 
single  question,  whether  these  acts  are  repug- 
nant to  the  constitution  of  the  United  States. 
Yet  it  may  assist  in  forming  an  opinion  of 
their  true  nature  and  character,  to  compare 
them  with  those  fundamental  principles,  intro- 
duced into  the  state  governments  *for  [*55S 
the  purpose  of  limiting  the  exercise  of  the 
legislative  power,  and  which  the  constitution 
of  New  Hampshire  expresses  with  great  full- 
ness and  accuracy. 

It  is  not  too  much  to  assert  that  the  legisla* 
ture  of  New  Hampshire  would  not  have  been 
competent  to  pass  the  acts  in  question,  and  to 
make  them  binding  on  the  plaintiffs  without 
their  assent,  even  if  there  had  been,  in  the 
constitution  of  New  Hampshire,  or  of  the 
United  States,  no  special  restriction  on  their 
power;  because  these  acAs  are  not  the  exercise 
of  a  power  properly  legislative.  *  Their  object 
and  effect  is  to  take  away  from  one,  rights, 
property,  and  franchises,  and  to  grant  them  to 
another.  This  is  not  the  exercise  of  a  legisla- 
tive power.  To  justify  the  taking  away  of 
vested  rights,  there  must  be  a  forfeiture;  to  ad- 
judge upon  and  declare  which,  is  the  proper 
province  of  the  judiciary.  Attainder  and  con- 
fiscation are  acts  of  sovereign  power,  not  acU 


1.— Calder  el  ux.  v.  Bull,  8  Dall.  386. 
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of  legislation.  The  British  parliament,  among 
other  unlimited  powers,  claims  that  of  altering 
and  vacating  charters;  not  as  an  act  of  or- 
dinary legislation,  but  of  uncontrolled  author- 
ity. It  IS  theoretically  omnipotent.  Yet,  in 
modem  times,  it  has  attempted  the  exercise  of 
this  power  very  rarely.  In  a  celebrated  in- 
stance, those  who  asserted  this  power  in  parlia- 
ment, vindicated  its  exercise  only  in  a  case  in 
which  it  could  be  shown,  Ist.  That  the  charter 
in  question  was  a  charter  of  political  power. 
2d.  That  there  was  a  great  and  overruling  state 
559*]  necessity,  justifying  the  *violation  of 
the  charter.  3d.  That  the  charter  had  been 
abused,  and  justly  forfeited.*  The  bill  affect- 
ing this  charter  did  not  pass.  Its  history  is 
well  known.  The  act  which  afterwards  did 
pass,  passed  with  the  assent  of  the  corporation. 
Even  in  the  worst  times,  this  power  of  parlia- 
ment to  repeal  and  rescind  charters  has  not 
often  been  exercised.  The  illegal  proceedings 
in  the  reign  of  Charles  II.  were  under  color  of 
law.  Judgments  of  forfeiture  were  obtained 
in  the  courts.  Such  was  the  case  of  the  quo 
warranto  against  the  city  of  London,  and  the 
proceedings  by  which  the  charter  of  Massachu- 
setts was  vacated.  The  legislature  of  New 
Hampshire  has  no  more  power  over  the  rights 
of  the  plaintiffs  than  existed,  somewhere,  in 
some  department  of  government,  before  the 
revolution.  The  British  parliament  could  not 
have  annulled  or  revoked  this  grant  as  an  act 
of  ordinary  legislation.  If  it  had  done  it  at 
all,  it  could  only  have  been  in  virtue  of  that 
80ver*»ign  power,  called  omnipotent,  which 
does  not  belong  to  any  legislature  in  the  United 
States.  The  legislature  of  New  Hampshire 
has  the  same  power  over  this  charter,  which 
belonged  to  the  king  who  granted  it,  and  no 
more.  By  the  law  of  England,  the  power  to 
create  corporations  is  a  part  of  the  royal  pre- 
rogative.' By  the  revolution,  this  power  may 
be  considered  as  having  devolved  on  the  legis- 
500*]  lature  of  *the  state,  and  it  has  accord- 
ingly been  exercised  by  the  legislature.  But 
the  King  cannot  abolish  a  corporation,  or  new 
model  it,  or  alter  its  powers,  without  its  assent. 
This  is  the  acknowledged  and  well-known  doc- 
trine of  the  common  law.  '*  Whatever  might 
have  been  the  notion  in  former  times," 
says  Lord  Mansfield,  "  it  is  most  certain  now. 
that  the  corporations  of  the  universities  are 
lay  corporations;  and  that  the  crown  cannot 
take  away  from  them  any  rights  that  have 
been  formerly  subsisting  in  them  under  old 
charters  or  prescriptive  usage."*  After  for- 
feiture duly  found,  the  king  may  regrant  the 
franchises;  but  a  grant  of  franchises  already 
granted,  and  of  which  no  forfeiture  h&s  been 
found,  is  void.  Corporate  franchises  can  only 
be  forfeited  by  trial  and  judgment.*  In  case 
of  a  new  charter  or  grant  to  an  existing  cor- 
poration, it  may  accept  or  reject  it  as  it 
pleases.*  It  may  accept  such  part  of  the 
grant  as  it  chooses,  and  reject  the  rest.*  In 
the  very  nature  of  things,  a  charter  cannot  be 


forced  upon  anybody.  No  one  can  be  com- 
pelled to  accept  a  grant;  and  without  accept- 
ance the  grant  is  necessarily  void.^  It  cannot 
be  pretended  that  the  legislature,  as  successor 
to  the  king  in  this  part  oi  his  prerogative,  has 
any  power  to  revoke,  vacate,  or  alter  this 
charter.  If,  therefore,  the  legislature  has  not 
this  power  by  any  *specific  grant  con-  [•601 
tained  in  the  constitution;  nor  as  included  in 
its  ordinary  legislative  powers;  nor  by  reason 
of  its  succession  to  the  prerogatives  of  the 
crown  in  this  particular:  on  what  ground 
would  the  authority  to  pass  these  acts  re^t, 
even  if  there  were  no  special  prohibitory 
clauses  in  the  constitution,  and  the  bill  of 
righU? 

But  there  are  prohibitions  in  the  constitu- 
tion and  bill  of  rights  of  New  Hampshire,  in- 
troduced for  the  purpose  of  limiting  the  leg:i8 
lative  power,  and  of  protecting  the  rights  and 
property  of  the  citizens.  One  prohibition  is, 
"  that  no  person  shall  be  deprived  of  his  prop- 
erty, immunities,  or  privileges,  put  out  of  the 
protection  of  the  law.  or  deprived  of  his  life,  lib- 
erty, or  estate,  but  by  judgment  of  his  peers, 
or  the  law  of  the  land."  In  the  opinion,  how' 
ever,  which  was  given  in  the  court  below,  it  is 
denied  that  the  trustees,  under  the  charter,  had 
any  property,  immunity,  liberty  or  privilege, 
in  this  corporation,  within  the  meaning  of  this 
prohibition  in  the  bill  of  rights.  It  is  said, 
that  it  is  a  public  corporation,  and  public 
property.  That  the  trustees  have  no  greater 
interest  in  it  than  any  other  individuals.  That 
it  is  not  private  property,  which  they  can  sell, 
or  transmit  to  their  heirs;  and  that,  therefore, 
they  have  no  interest  in  it.  That  their  office 
is  a  public  trust  like  that  of  the  governor,  or  a 
judge:  and  that  they  have  no  more  concern  in 
the  property  of  th  ecollege  than  the  governor 
in  the  property  of  the  state,  or  than  the  judges 
in  the  tines  which  they  impose  on  the  culprits 
at  their  bar.  Tliat  it  is  nothing  to  them 
whether  their  powers  shall  be  extended  or 
lessened,  any  more  than  it  is  *to  the  [*662 
courts,  whether  their  jurisdiction  shall  be  en- 
larged or  diminished.  It  is  necessary,  there- 
fore, to  inquire  into  the  true  nature  and  char- 
acter of  the  corporation,  which  was  created  by 
the  charter  of  176». 

There  are  divers  sorts  of  corporations;  and 
it  may  be  safely  admitted,  that  the  legislature 
has  more  power  over  some  than  over  others.* 
Some  corporations  are  for  government  and 
political  arrangement;  such  for  example  as 
cities,  coimties,  and  the  towns  in  New  Eng- 
land. These  may  be  changed  and  modified  as 
public  convenience  may  require,  due  regard 
being  alwajrs  had  to  the  rights  of  property.  Of 
such  corporations,  all  who  live  within  the 
limits  are  of  course  obliged  to  be  members,  and 
to  submit  to  the  duties  which  the  law  imposes 
on  them  as  such.  Other  civil  corporations  are 
for  the  a<lvancement  of  trade  and  business, 
such  as  banks,  insurance  companies,  and  the 
like.     These  are  created,  not  by  general  law, 


1.— Annual  Reg.  1784,  p.  leO;  Parlia.  Reg.  1783; 
Mr.  Burke*8  Speech  on  Mr.  Fox's  E.  I.  Bill :  liurke's 
Works,  Vol.  III.,  p.  414,  417.  467,  468,  486. 

2.— 1  Bl.  Com.  472. 

3.-3  Burr.  1666. 

4.-9  T.  R.  244,  Klnff  v.  Passmorc. 
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5.— The  Kinjrv.  Vice-Chancellor  of  Cambrldire,  3 
Burr,  1656 ;  3  T.  R.  240,  per  Lord  Kenyon. 

6.— Idem,  1661,  and  King  v.  Pasemore,  uhigapro. 

7.— Ellis  v.   Marshall,  2  Mass.  R.  277 :  1  Kyd  on 
Corp.  66,  66. 

8  _1  Wooddes,  474,  1  Bl.  Com.  467. 
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but  usually  by  grant.  Their  constitution  is 
special.  It  is  such  as  the  legislature  sees  fit  to 
^ve,  and  the  grantees  to  accept. 

The  corporation  in  question  is  not  a  civil,  al- 
though it  is  a  lay  corporation.  It  is  an  eleemosy- 
nary corporation.  It  is  a  private  charity,  orie- 
inaily  founded  and  endowed  by  an  individual, 
with  a  charter  obtained  for  it  at  his  request,  for 
the  better  administration  of  his  charity.  *'The 
eleemosynary  sort  of  cor|ft>rations  are  such  as 
are  constituted  for  the  perpetual  distributions 
of  the  free  alms  or  bounty  of  the  founder  of 
them,  to  such  persons  as  he  has  directed.  Of 
^63*]  this  *are  all  hospitals  for  the  mainte- 
nance of  the  poor,  sick,  and  impotent;  and  all 
colleges  both  in  our  universities  and  out  of 
them."'  Eleemosynary  corporations  are  for  the 
management  of  private  property,  according  to 
the  will  of  the  donors.  They  are  private  corpo- 
rations. A  college  is  as  much  a  private  coipo- 
ration  as  a  hospital ;  especially  a  college  found- 
ed as  this  was,  by  private  bounty.  A  college  is 
a  charity.  "The  establishment  of  learning," 
says  Lord  Hardwicke,  "is  a  charity,  and  so 
considered  in  the  statute  of  Elizabeth.  A  de- 
vise to  a  college,  for  their  benefit,  is  a  laudable 
charity,  and  deserves  encouraj^ement."*  The 
legal  signification  of  a  charity  is  derived  chiefly 
from  the  statute  43Eliz.,  c.  4.  "Those  pur- 
jwses, "  said  Sir  W.  Grant,  *  *  are  considered  chari- 
table which  that  statute  enumerates.  '*'  Colleges 
are  enumerated  as  charities  in  that  statute.  The 
government,  in  these  cases,  lends  its  aid  to  per- 
petuate the  beneficent  intention  of  the  donor,  by 
granting  a  charter,  imder  which  his  private 
charity  shall  continue  to  be  dispensed,  after  his 
death.  This  is  done  either  by  incorporating  the 
objects  of  the  charity,  as,  for  instance,  the 
scholars  in  a  college,  or  the  poor  in  a  hospital; 
or  by  incoriK)rating  those  who  are  to  be  govern- 
ors, or  trustees,  of  the  charity.*  In  cases  of 
the  first  sort,  the  founder  is,  by  the  common 
law,  visitor.  In  early  times  it  became  a  maxim, 
that  he  who  gave  the  property  might  regulate 
it  in  future.  Cujwt  est  dare,  eftut  est  disponere, 
Thi.s  right  of  visitation  descended  from  the 
564*]  founder  to  his  heir,  as  *a  right  of  prop- 
erty, and  precisely  as  his  other  property  went 
to  his  heir;  and  in  default  of  heirs,  it  went  to 
the  king,  as  all  other  property  goes  to  the  king, 
for  the  want  of  heirs.  The  right  of  visitation 
arises  from  the  property.  It  grows  out  of  the 
endowment.  The  founder  may,  if  he  please, 
part  with  it  at  the  time  when  he  establishes  the 
charity,  and  may  vest  it  in  others.  Therefore, 
if  he  chooses  that  governors,  trustees,  or  over- 
seers, should  be  appointed  in  the  charter,  he 
may  cause  it  to  be  done,  and  his  power  of  visi- 
tation will  be  transferred  to  them,  instead  of 
descending  to  his  heirs.  The  persons  thus  as- 
signed or  appointed  by  the  founder  will  be  vis- 
itors, with  all  the  powers  of  the  founder,  in  ex- 
clusion of  his  heir.  *  The  right  of  visitation, then, 
accrues  to  them  as  a  matter  of  property,  by  the 

l.-l  Bl.  Cora.  471. 
2.— 1  Ves.  687. 
3.-9  Ves.  406. 
4.-1  Wooddes,  474. 
5.— IBI.  Com.  471. 
6.-8  T.R.  350, 351. 

7.— 1  Bl.  Com.  480. 

8.— Heported  In  1  Lord  Raymond,  5 ;  Comb.  285 ; 
Holt,  Tlo ;  1  Show.  360 ;  4  Mod.  106 ;  Skinn.  447. 
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gift,  transfer,  or  appointment  of  the  founder. 
This  is  a  private  right  which  they  can  assert  in 
all  legal  modes,  and  in  which  they  have  the 
same  protection  of  the  law  as  in  all  other  rights. 
As  visitors,  they  may  make  rules,  ordinances, 
and  statutes,  and  alter  and  repeal  them,  as  far 
as  permitted  so  to  do  by  the  charter.*  Although 
the  charter  proceeds  from  the  crown,  or  the 
government,  it  is  considered  as  the  will  of  the 
donor.  It  is  obtained  at  his  request.  He  im- 
poses it  as  the  rule  which  is  to  prevail  in  the 
dispensation  of  his  bounty  in  all  future  times. 
-The  king,  or  government,  which  grants  the 
charter,  is  not  thereby  the  founder,  but  he  who 
furnishes  the  funds.  The  gift  of  the  revenues 
is  the  foundation.'  The  leading  *ca8e  [*565 
on  this  subject  is  Phillips  y.  Bury.^  This  was 
an  ejectment  brought  to  recover  the  rectory 
house,  &c.,  of  Exeter  College,  in  Oxford.  The 
question  was,  whether  the  plaintiff  or  defend- 
ant was  legal  rector.  Exeter  College  was  found- 
ed by  an  individual,  and  incorporated  by  a  char- 
ter granted  by  Queen  Elizabeth.  The  contro- 
versy turned  upon  the  power  of  the  visitor,  and, 
in  we  discussion  of  the  cause,  the  nature  of 
college  charters  and  corporations  was  very  ful- 
ly considered;  and  it  was  determined  that  the 
college  was  a  private  corporation,  and  that  the 
founder  had  a  right  to  appoint  a  visitor,  and 
give  him  such  power  as  he  thought  fit.*  The 
learned  Bishop  Stillingfleet's  argument  in  the 
same  cause,  as  a  member  of  the  House  of  Lords, 
when  it  was  there  heard,  exhibits  very  clearly 
the  nature  of  colleges  and  similar  corporations.  ^® 
These  opinions  received  the  sanction  of  the 
House  of  LfOrds,  and  they  seem  to  be  settled  and 
undoubted  law.  Where  there  is  a  charter,  vest- 
ing proper  powers  of  government  in  trustees, 
or  governors,  they  are  visitors;  and  there  is  no 
control  in  anybody  else;  except  only  that^  the 
courts  of  equity  or  of  law  will  interfere  so'  far 
as  to  preserve  tie  revenues  and  prevent  the  per- 
version of  the  funds,  and  to  keep  the  visitors 
within  their  preficribed  bounds. » >  »*  'The  [*566 
foundations  of  colleges,"  says  Lord  Mansfield, 
"are  to  be  considered  in  two  views,  viz. ,  as  they 
are  corporations,  and  as  they  are  eleemosynary. 
As  eleemosynary,  they  are  the  creatures  of  the 
founder;  he  may  delegate  his  power,  either 
generally  or  specially ;  he  may  prescribe  partic- 
ular modes  and  manners,  as  to  the  exercise  of 
part  of  it.  If  he  makes  a  general  visitor  (as  by 
the  general  words  tisitator  sit),  the  person  so 
constituted  has  all  incidental  power;  but  he 
may  be  restrained  as  to  particular  instances. 
The  founder  may  appoint  a  special  visitor  for 
a  particular  purpose  and  no  further.  The 
founder  may  make  a  general  visitor;  and  yet 
appoint  an  inferior  particular  power,  to  be  exe- 
cuted without  going  to  the  visitor  in  the  first 
instance."*'  And  even  if  the  king  be  founder, 
if  he  grant  a  charter  incorporating  trustees  and 
governors,  they  are  visitors,  and  the  king  can- 
not visit.*'  A  subsequent  donation,  or  engraft- 

9.— Lord  Holt's  Judgment,  copied  from  his  own 
manuscript,  is  in  2  T.  R.  846. 

10.— 1  Burns's  Ecol.  Law,  443. 

11.— Green  v.  Rutherford,  1  Ve8.472j  Attorney- 
General  v.  Foundlinar  Hospital,  2  Vee.,  Jr.,  47 ;  Kyd 
on  Corp*  195 ;  Coop.  Bq.  Pi.  262. 

12.— St.  John's  College,  Cambrid^,  v.  Todlnffton,! 
Burr.  200. 
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ed  fellowship,  falls  under  the  same  general  vis- 
ilatorial  power,  if  not  otherwise  specially  pro- 
vided. *  In  New  England,  and  perhaps  through- 
out the  United  States,  eleemosynarv  corpora- 
tions have  been  generally  established  in  the  lat- 
ter mode,  that  is,  by  incorporating  governors  or 
trustees,  and  vesting  in  them  the  nght  of  visi- 
tation.    Small  variations  may  have  been  in 
some  instances  adopted ;  as  in  the  case  of  Har- 
vard College,  where  some  power  of  inspection 
567*]  is  given  to  the  overseers,  but  *not, 
strictly  speaking,  a  visitatorial  power,  which 
still  belongs,  it  is  apprehended,  to  the  fellows, 
or  members  of  the  corporation.     In  general, 
there  are  many  donors.     A  charter  is  obtained, 
comprising  them  all,  or  some  of  them,  and  such 
others  as  they  choose  to  include,  with  the  right 
of  appointing  their  successors.    They  are  thus 
the  visitors  of  their  own  charity,  and  appoint 
others,  such  as  they  may  see  fit.  to  exercise  the 
same  oflSce  in  time  to  come.     All  such  corpora- 
tions are  private.    The  case  before  the  court  is 
clearly  that  of  an  eleemosynary  corporation.  It 
is,  in  the  strictest  legal  sense,  a  private  charity. 
In  Kingy.  St,  Catharine's  Hall}  that  colle^  is 
called  a  private  eleemosynary  lay  corporation. 
It  was  endowed  by  a  private  founder,  and  in- 
corporated by  letters  patent.    And  in  the  same 
manner  was  Dartmouth  College  founded  and 
incorporated.    Dr.  Wheelock  is  declared  by  the 
charter  to  be  its  founder.  It  was  established  by 
him,  on  funds  contributed  and  collected  by 
himself.    As  such  founder,  he  had  a  right  of 
visitation,  which  he  assigned  to  the  trustees, 
and  they  received  it  by  his  consent  and  appoint- 
ment, and  held  it  under  the  charter.*    He  ap- 
pointed these  trustees  visitors,  and  in  that  re- 
spect to  take  place  of  his  heir ;  as  he  might  have 
appointed  devisees  to  take  his  estate,  instead  of 
his  heir.     Little,  probably,  did  he  think,  at  that 
time,  that  the  legislature  would  ever  take  away 
this  property  and  these  privileges,   and  give 
them  to  others.     Little  did  he    suppose  that 
this  charter  secured  to  him  and  his  successors 
568*]  no  legal  rights.    Little  did  *the  other 
donors  think  so.  If  they  had,  the  college  would 
have  been,  what  the  university  is  now,  a  thing 
upon  paper,  existing  only  in  name.  The  numer- 
ous academies  in  New  England  have  been  es- 
tablished substantially  in  the  same  manner. 
They  hold  their  property  by  the  same  tenure, 
and  no  other.    Nor  has  Harvard  College  any 
surer  title  than  Dartmouth  College.    It  may, 
to-day,  have  more  friends;  but  to-morrow  it 
may  have  more  enemies.  Its  legal  rights  are  the 
same.    So  also  of  Yale  College;  and  indeed  of 
all  the  others.    When  the  legislature  gives  to 
these  institutions,  it  may,  andf does,  accompany 
its  grants  with  such  conditions  as  it  pleases. 
The  grant  of  lands  by  the  legislature  of  New 
Hampshire  to  Dartmouth  College,  in  1789,  was 
accompanied  with  various  conditions.     When 
donations  are  made,  by  the  legislature,  or  oth- 
ers, to  a  charity  already  existing,  without  any 
condition,  or  the  specification  of  any  new  use, 
the  donation  follows  the  nature  of  the  charity. 
Hence  the  doctrine,  that  all  eleemosynary  cor- 
porations are  private  bodies.     They  are  found- 
ed by  private  persons,  and  on  private  property. 

1.— Green  v.  Rutherford,  vhi  tupra;  8t.  John's 
■^odinirton.  uM  mtpra. 


1.— Green  v.  Kutnerrora,  w)i 
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The  public  cannot  be  charitable  in  these  insti- 
tutions.    It  is  not  the  money  of  the  public,  but 
of  private  persons,  which  is  dispensed.     It  may 
be  public,  that  is  general,  in  its  uses  and  advan- 
tages; and  the  state  may  verv  laudably  add  con- 
triDutions  of  its  own  to  the  funds;  but  it  is  still 
private  in  the  tenure  of  the  property,  and  in  the 
ri^ht  of  administering  the  funds.     If  the  doc- 
trine laid  down  by  Lord  Holt,  and  the  House 
of  Lords,  in  Phillips  v.  Bury,  and  recognized 
and  established  in  all  the  other  cases,  be  correct, 
*the  property  of  this  college  was  private  [♦56l^ 
property;  it  was  vested  in  the  trustees  oy  th* 
charter,  and  to  be  administered  by  them,  ac- 
cording to  the  will  of  the  founder  and  donors, 
as  expressed  in  the  charter.    They  were  also 
visitors  of  the  charity,  in  the  most  ample  sense. 
They  had,  therefore,  as  they  contend,  privi- 
leges, propertv,  and  immunities,  within  the  true 
meaning  of  the  bill  of  rights.  They  had  rights, 
and  still  have  them,   which  they  can  aseett 
against  the  legislature,  as  well  as  against  other 
wrong-doers.    It  makes  no  difference,  that  the 
estate  is*holden  for  certain  trusts.     The  legal 
estate  is  still  theirs.     They  have  a  right  in  the 
property,  and  they  have  a  ricrht  of  viniting  and 
superintending  the  trust;  and  this  is  an  object 
of  legal  protection,  as  much  as  any  other  right. 
The  charter  declares,  that  the  powers  conferred 
on  the  trustees,  are   "privileges,  advantages, 
liberties,  and  immunities;"  and  that  they  sbafi  be 
forever  bolden  by  them  and  their  successors. 
The  New  Hampshire  bill  of  rights  declarer*, 
that  no  one  shall  be  deprived  of  his  "property, 
privileges,  or  immunities,"  but  by  juaementof 
his  peers,  or  the  law  of  the  land.     The  argu- 
ment on  the  other  side  is,  that  although  these 
terms  may  mean  something  in  the  bill  of  rights, 
they  mean  nothing  in  this  charter.    But  they 
are  terms  of  legal  signification,  and  very  prop- 
erly used  in  the  charter.    They  are  eouivalent 
with  franchises.  Blackstone  says  that  franchise 
and  liberty  are  used  as  synonymous  terms.  And 
after  enumerating  other  liberties  and  franchises, 
he  says,  "  it  is  likewise  a  franchise  for  a  num- 
ber of  persons  to  be  incorporated  and  subsist  as 
a  body  politic,  with  a  power  to  maintain  pern^t- 
ual  *succession,  and  do  other  corporate  [*5iO 
acts;  and  each  individual  memb^of  such  cor- 
poration is  also  said  to  have  a  franchise  or  free- 
dom."^   Liberties  is  the  term  used  in  Magna 
Charta,  as  including  franchises,  privileges,  im- 
munities, and  all  the  rights  which  belong  to  that 
class.     Professor  Sullivan  says,  the  term  signi- 
fies the  * '  privileges  that  some  of  the  subjects, 
whether  single  persons  or  bodies  corporate, 
have  above  others  by  the  lawful  grant  of  the 
king;  as  the  chattels  of  felons  or  outlaws,  and 
the  lands  and  privileges  of  corporations."*  The 
privilege,  then,  of  being  a  member  of  a  corpo- 
ration, under  a  lawful  grant,  and  of  exercising 
the  rights  and  powers  of  such  member,  is  such 
a  privilege,  liberty,  or  franchise,  as  has  been 
the  object  of  legal  protection,  and  the  subject 
of  a  legal  interest,   from  the  time  of  Magna 
Charta  to  the  present  moment.    Tlie  plaintiffs 
have  such  an  interest  in  this  corporation,  indi- 
vidually, as  they  could  assert  and  maintain  in  a 
court  of  law,  not  as  agents  of  the  public,  but 

8.^B1.  Com.  ul)<  suyra, 
4.-2  Bl.  CoiD.  87. 
5.— SulL  4l8t  Leo. 
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in  their  own  right.    Each  trustee  has  a  fran- 
chise, and  if  he  be  disturbed  in  the  enjoyment 
of  it,  he  would  have  redress,  on  appealing  to 
the  law,  as  promptly  as  for  any  other  injury. 
If  the  other  trustees  should  conspire  against 
any  one  of  them,  to  prevent  his  equal  right  and 
voice  in  the  appointment  of  a  president  or  pro- 
fessor, or  in  the  passing  of  any  statute  or  ordi- 
nance of  the  college,  he  would  be  entitled  to  his 
action,  for  depriving  him  of  his  franchise.    It 
makes  no  difference  that  this  property  is  to  be 
holden  and  administered,  and  these  franchises 
57 1*]  exercised,  ♦for  the  purpose  of  diffusing 
learning.    No  principle  and  no  case  establishes 
any  such  distinction.     The  public  may  be  ben- 
efitted by  the  use  of  this  property.  But  this  does 
not  change  the  nature  of  the  property,  or  the 
rights  of  the  owners.     The  object  of  the  char- 
ter may  be  public  good ;  so  it  is  in  all  other  cor- 
porations; and  this  would  as  well  justify  the 
resumption  or  violation  of  the  grant  in  any  oth- 
er case  as  in  this.     In  the  case  of  an  advowson, 
the  use  is  public,  and  the  right  cannot  be  turn- 
ed to  any  private  benefit  or  emolument.     It  is, 
nevertheless  a  legal  private  right,  and  the  prop- 
erty of  the  owner,  as  emphatically  as  his  free- 
hold.    The  rights  and  privileges  of  trustees, 
visitors,  or  governors  of  incorporated  colleges, 
stand  on  the  same  foundation.  They  are  so  con- 
sidered,  both  by  Lord  Holt  and  Lord  Hard- 
wickeV    To  contend  that  the  rights  of  the 
plaintiffs  may  be  taken  away,  because  they  de- 
rive from  them  no  pecuniary  benefit,  or  private 
emolument,  or  because'they  cannot  be  transmit- 
ted to  their  heirs,  or  would  not  be  assets  to  pay 
their  debts,  is  taking  an  extremely  narrow  view 
of  the  subject.     According  to  this  notion,  the 
case  would  be  different,  if,  in  the  charter,  they 
had  stipulated  f  or  a  commi&sion  on  the  disburse- 
ment of  the  funds;  and  they  have  ceased  to 
have  any  interest  in  the  property,  because  they 
have  undertaken  to  administer  it  gratuitously. 
It  cannot  be  necessary  to  say  much  in  refuta- 
tion of  the  idea,  that  tnere  cannot  be  a  legal  in- 
572*]  terest,  or    *ownership,   in    anything 
which  does  not  yield  a  pecuniary  profit ;  as  ii 
the  lltw  regarded  no  rights  but  the  rights  of 
money,  and  of  visible  tangible  property.    Of 
what  nature  are  all  rights  of  suffrage?    No 
elector  has  a  particular  personal  interest;  but 
each  has  a  legal  right,  to  be  exercised  at  his 
own  discretion,  and  it  cannot  be  taken  away 
from  him.    The  exercise  of  this  right  directly 
and  very  materially  affects  the  public;  much 
more  so  than  the  exercise  of  the  privileges  of  a 
trustee  of  this  college.     Consequences  of  the 
utmost  magnitude  may  sometimes  depend  on  the 
exercise  of  the  right  of  suffrage  by  one  or  a  few 
electors.     Nobody  was  ever  yet  heard  to  con- 
tend, however,  that  on  that  account  the  public 
might  take  away  the  right  or  impair  it.     This 
notion  appears  to  be  borrowed  from  no  better 
source  than  the  repudiated  doctrine  of  the  three 
judges  in  the  Aylesbury  case.'    That  was  an 
action  against  a  returnihg  officer,  for  refusing 
the  plaintiff's  vote,  in  the  election  of  a  member 
of  parliament.  Three  of  the  judges  of  the  king's 
bench  held,  that  the  action  could  not  be  main- 
tained, because,  among  other  objections,  "it 

1.— PhUllpa  V.  Burr ;  Oreen  v.  Rutherford,  uW 
9upra  ;  Vide  also  2  Black,  21. 

2.— Ashby  v.  White,  2  Ld.  Raym.  068. 
Wheat.  4. 


was  not  any  matter  of  profit,  either  in  presenti 
or  in  futuro."  It  would  not  enrich  the  plaintiff, 
in  presenti,  nor  would  it,  in  futuro.go  to  his 
heirs,  or  answer  to  pav  his  debts.     But  Lord 
Holt  and  the  House  of  Lords  were  of  another 
opinion.  The  judgnient  of  the  three  judges  was 
reversed,  and  the  doctrine  they  held,  having 
been  exploded  for  a  century,  seems  now  for  the. 
first  time  to  be  revived.    Individuals  have  a 
right  *to  use  their  own  property  for  [*573 
purposes  of  benevolence,   either  towards  the 
public  or  towards    other  individuals.     They 
have  a  right  to  exercise  this  benevolence  in  such 
lawful  manner  as  they  may  choose;  and  when 
the  government  has  induced  and  excited  it,  by 
contracting  to  give  perpetuity  to  the  stipulated 
manner  of  exercising  it,  to  rescind  this  contract, 
and  seize  on  the  property,  is  not  law,  but  vio- 
lence.  Whether  the  state  will  grant  these  fran- 
chises, and  under  what  conditions  it  will  grant 
them,  it  decides  for  itself.     But  when  once 
granted,  the  constitution  holds  them  to  be  sa- 
cred, till  forfeited  for  just  cause.  That  all  prop- 
erty, of  which  the  use  may  be  beneficial  to  the 
public,  belongs  therefore  to  the  public,  is  quite 
a  new  doctrine.  It  has  no  precedent,  and  is  sup- 
ported by  no  known  principle.     Dr.  Wheelock 
might  have  answered  his  purposes,  in  this  case, 
by  executing  a  private  deed  of  trust.  He  might 
have  conveyed  his  property  to  trustees,  for  pre- 
cisely such  uses  as  are  described  in  this  cnar- 
ter.   Indeed,  it  appears  that  he  had  contemplat- 
ed the  establishing  of  his  school  in  that  man- 
ner, and  had  made  his  will,  and  devised  the 
property  to  the  same  persons  who  were  after- 
wards appointed  trustees  in  the  charter.    Many 
Hterary  and  other  charitable  institutions  are 
founded  in  that  manner,  and  the  trust  is  renew- 
ed, and  conferred  on  other  persons,  from  time 
to  time,  as  occasion  may  reoulre.     In  such  a 
case,  no  lawyer  would  or  coula  say.  that  the  leg- 
islature mi^ht  devest  the  trustees  constituted  by 
deed  or  will,  seize  upon  the  property,  and  give 
it  to  other  persons,  for  other  purposes.    And 
does  the  granting  of  a  charter,  which  is  only 
done  to  perpetuate  the  trust  *in  a  more  [*574 
convenient  manner,  make  any  difference?  Does 
or  can  this  change  the  nature  of  the  charity, 
and  turn  it  into  a  public,  political  corporation? 
Happily  we  are  not  without  authority  on  this 
point.    It  has  been  considered  and  adjudged. 
Lord  Hardwicke  says,  in  so  many  words.  "The 
charter  of  the  crown  cannot  make  a  charity 
more  or  less  public,  but  only  more  permanent 
than  it  would  otherwise  be."»    The  granting  of 
the  corporation  is  but  making  the  trust  perpet- 
ual, and  does  not  alter  the  nature  of  the  char- 
ity.    The  very  object  sought  in  obtaining  such 
charter,  and  in  giving  property  to  such  a  cor- 
poration, is  to  make  and  keep  it  private  proper- 
ty, and  to  clothe  it  with  all  the  security  and 
inviolability  of  private  propertv.  The  intent  is, 
that  there  shall  be  a  legal  private  ownership, 
and  that  the  legal  owners  shall  maintain  and 
protect  the  property,  for  the  benefit  of  those  for 
whose  use  it  was  designed.  Who  ever  endowed 
the  public?    Who  ever  appointed  a  legislature 
to  administer  his  charity?    Or  who  ever  heard, 
before,  that  a  gift  to  a  college,  or  hospital,  or 
an  asylum,  was,  in  reality,  nothing  but  a  gift 
to  the  state?    The  state  of  Vermont  is  a  princi- 
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pal  donor  to  Dartmouth  College.  The  lands 
given  lie  in  that  state.  This  appears  in  the  spe- 
cial verdict.  Is  Vermont  to  be  considered  as 
having  intended  a  gift  to  the  state  of  New 
Hampshire  in  this  case;  as  it  has  been  said  is  to 
be  the  reasonable  construction  of  all  donations 
to  the  college?  The  legislature  of  New  Hamp- 
shire affects  to  represent  the  public,  and  there- 
575*]  fore  claims  a  right  to  control  *all  prop- 
erty destined  to  public  use.  What  hinders  Ver- 
mont from  considering  herself  equally  the  rep- 
resentative of  the  public,  and  from  resuming 
her  grants,  at  her  own  pleasure?  Her  right  to 
do  so  is  less  doubtful  than  the  power  of  New 
Hampshire  to  pass  the  laws  in  question.  In 
Univernty  v.  Fop, '  the  Supreme  Court  of  North 
Carolina  pronounced  unconstitutional  and  void 
a  law  repealing  a  grant  to  the  University  of 
North  Corolina;  although  that  imiversity  was 
originally  erected  and  endowed  by  a  statute  of 
the  state.  That  case  was  a  grant  of  lands,  and 
the  court  decided  that  it  comd  not  be  resumed. 
This  is  the  grant  of  a  power  and  capacity  to 
hold  lands.  Where  is  the  difference  of  the 
cases,  upon  principle?  In  Terret  v.  Taylor,'^ 
this  court  decided,  that  a  legislative  gi'ant  or 
confirmation  of  lands,  for  the  purposes  of  mor- 
al and  religious  instruction,  could  no  more  be 
rescinded  than  other  grants.  The  nature  of  the 
use  was  not  holden  to  make  any  difference.  A 
grant  to  a  parish  or  church,  for  the  purposes 
which  have  been  mentioned,  cannot  be  distin- 
guished, in  respect  to  the  title  it  confers,  from  a 
ffrant  to  a  college  for  the  promotion  of  piety  and 
learning.  To  the  same  purpose  may  be  cited 
the  case  of  Pawlett  v.  Gl(irk.  The  state  of  Ver- 
mont, by  statute,  in  1794,  granted  to  the  respec- 
tive towns  in  that  state,  certain  glebe  lands  ly- 
ing within  those  towns,  for  the  sole  use  and 
support  of  religious  worship.  In  1799  an  act 
was  passed  to  repeal  the  act  of  1794;  but  this 
court  declared  that  the  act  of  1794,  *'so  far  as 
576*]  it  'granted  the  glebes  to  the  towns, 
could  not  afterwards  be  repealed  by  the  legis- 
lature, so  as  to  devest  the  rights  of  the  towns 
under  the  grant.'  It  will  be  for  the  other  side 
to  show  that  the  nature  of  the  use  decides  the 
question,  whether  the  legislature  has  power  to 
resume  its  grants.  It  will  be  for  those  who 
maintain  such  a  doctrine  to  show  the  princi- 
ples and  cases  upon  which  it  rests.  It  will  be 
for  them  also  to  fix  the  limits  and  boundaries  of 
their  doctrine,  and  to  show  what  are,  and  what 
are  not,  such  uses  as  to  give  the  legislature  this 
power  of  resumption  and  revocation.  And  to 
furnish  an  answer  to  the  cases  cited,  it  will  be 
.  for  them  further  to  show,  that  a  grant  for  the 
'  use  and  support  of  religious  worship  stands  on 
other  ground  than  a  grant  for  the  promotion  of 
piety  and  learning. 

I  hope  enough  has  been  said  to  show  that 
the  trustees  possessed  vested  liberties,  privi- 
leges, and  immunities,  under  this  charter;  and 
that  such  liberties,  privileges,  and  immunities, 
being  once  lawfully  obtained  and  vested,  are  as 

1.— 2  Heywood'B  R. 
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inviolable  as  any  vested  rights  of  property 
whatever.  Rights  to  do  certain  acts,  such, 
for  instance,  as  the  visitation  and  superintend- 
ence of  a  college,  and  the  appointment  of  its 
officers,  may  surely  he  vested  rights,  to  all  legal 
intents,  as  completely  as  the  right  to  possess 
property.  A  late  learned  jud^  of  this  court 
has  said:  ''  When  I  say  thf&t  a  nght  is  vested  in 
a  citizen,  I  mean  that  he  has  the  power  to  do 
certain  actions,  or  to  possess  certain  things,  ac- 
cording to  the  law  of  the  land."* 

*If  such  be  the  true  nature  of  the  [*677 
plaintiffs'  interests  under  this  charter,  wiiat  are 
the  articles  in  the  New  Hampdiire  bill  of  rigfhts 
which  these  acts  infringe? 

Thev  infringe  the  second  article;  which  says, 
that  the  citbtens  of  the  state  have  a  right  to 
hold  and  possess  property.  The  plaintiffs  had 
a  legal  property  in  this  charter:  and  they  had 
acquired  property  under  it.  The  acts  deprive 
them  of  both.  They  impair  and  take  away  the 
charter;  and  they  appropriate  the  property  to 
new  uses,  against  their  consent.  The  plaintiffs 
cannot  now  hold  the  property  acquired  by 
themselves,  and  which  this  article  says  they 
have  a  right  to  hold.  They  infringe  the  twen- 
tieth article.  By  that  article  it  is  declared,  that 
in  questions  of  property,  there  is  a  right  to 
trial.  The  plaintiffs  are  devested,  without  trial 
or  judgment.  They  infringe  the  twenty-third 
article.  It  is  therein  declared,  that  no  retro- 
spective laws  shall  be  passed.  This  article 
bears  directly  on  the  case.  These  acts  must  be 
deemed  retrospective,  within  the  settled  (in- 
struction of  that  term.  What  a  retrospective 
law  is,  has  been  decided,  on  the  construction  of 
this  very  article,  in  the  Circuit  Court  for  the 
first  circuit.  The  learned  judge  of  that  circuit 
says:  "Every  statute  whicn  tiuces  away,  or  im- 
pairs vested  rights,  acquired  under  existing 
laws,  must  be  aeemed  retrospective."*  That 
all  such  laws  are  retrospective,  was  decided  also 
in  the  case  of  Dash  v.  Van  Kleek,*  where  a 
most  learned  *jud^  quotes  this  article  [*57S 
from  the  constitution  of  New  Hampshire,  with 
manifest  approbation,  as  a  plain  and  clear  ex- 
pression of  those  fundamental  and  unalterable 
principles  of  justice,  which  must  lie  at  the 
foundation  of  eveiy  free  and  just  system  of 
laws.  Can  any  man  deny  that  the  plaintiffs 
had  rights,  imder  the  charter,  which  were  le- 
gally vested,  and  that  by  these  acts,  Uiose  ri^ts 
are  impaired  ?"'  These  *acts  infringe  f*5l9 
also,  the  thirty-seventh  article  of  the  constitu- 
tion of  New  Hampshire;  which  says,  that  the 
Sowers  of  government  shall  be  kept  separate. 
y  these  acts,  the  legislature  assumes  to  exer- 
cise a  judicial  power.  It  declares  a  forfeiture, 
and  resumes  franchises,  once  granted,  without 
trial  or  hearing.  If  the  constitution  be  not  al- 
together waste  paper,  it  has  restrained  the 
fower  of  the  legislature  in  these  particulars, 
f  it  has  any  meaning,  it  is,  that  the  legislature 
shall  pass  no  act  directly  and  manifesUv  im- 
pairing private  property  and  private  privileges. 

dent  as  the  law  Itselft**  says  Chief  Justloe  Kent, 
in  the  case  last  dtod,  "that  a  statute,  eveo  of  its 
omnipotent parUament.  is  not  to  have  a  retrospect- 
ive effect.  N(9va  oanftUiUio  fuiuritformam  impo- 
nere  debet,  et  rum  jrtXBteritiit,  Bracton,  lib.  4,  lol. 
228 ;  2  Inst.  292.  The  maxim  in  Bracton  was  protv 
ably  taken  from  the  civil  law,  for  we  lln<l  in  that 
system  the  same  principle,  that  the  law-«iver  oan- 
not  alter  his  mind  to  the  prejudice  ox  a  vested 
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It  shall  not  judge  by  act.  It  shall  not  decide 
by  act.  It  shall  not  deprive  by  act.  But  it 
shall  leave  all  these  things  to  be  tried  and  ad- 
judged by  the  law  of  the  land.  The  fifteenth 
o80*]  article  has  been  referred  ♦to  before.  It 
declares,  that  no  one  shall  be  "  deprived  of  his 
property,  immunities,  or  privileges,  but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land." 
Notwithstanding  the  light  in  which  the  learned 
judges  in  New  Hampshire  viewed  the  rights  of 
the  plaintiffs  under  the  charter,  and  which  has 
been  before  adverted  to,  it  is  found  to  be  ad- 
mitted, in  their  opinion,  that  those  rights  are 
privileges  within  the  meaning  of  this  fifteenth 
article  of  the  bill  of  rights.  Having  quoted 
that  article,  they  say:  "that  the  right  to  man- 
a^  the  affairs  of  this  college  is  a  privilege, 
within  the  meaning  of  this  clause  of  the  bill  of 
rights,  is  not  to  be  doubted."  In  my  humble 
opinion,  this  surrenders  the  point.  To  resist 
the  effect  of  this  admission,  however,  the 
learned  judges  add:  **But  how  a  privilege  can 
be  protected  from  the  operation  of  the  law  of 
the  land,  by  a  clause  in  the  constitution,  de- 
claring that*  it  shall  not  be  taken  awav  but  b^ 
the  law  of  the  land,  is  not  very  easily  under- 
stood." This  answer  goes  on  the  ground  that 
the  acts  in  (question  are  laws  of  the  land,  with- 
in the  meaning  of  the  constitution.  If  thev  be 
so,  the  argument  drawn  from  this  article  is 
fully  answered.  If  they  be  not  so,  it  being  ad- 
mitted that  the  plaintiffs'  rights  are  "priv- 
ileges, "  within  the  meaning  of  the  article,  the 
argument  is  not  answered,  and  the  article  is 
infringed  by  the  acts.  Are,  then,  these  acts  of 
the  legislature,  which  affect  only  particular 
persons  and  their  particular  privileges,  laws  of 
the  land?  Let  this  question  be  answered  by 
the  text  of  Blackstone:  "And  first,  it  (*.  «.,law) 
is  a  rule;  not  a  transient  sudden  order  from 
a  superior,  to,  er  concerning,  a  particular 
581*]  *per8on;  but  something  permanent, 
uniform,  and  imiversal.  Therefore  a  particu- 
lar act  of  the  legislature  to  confiscate  the  goods 
of  Titius,  or  to  attaint  him  of  high  treason, 
does  not  enter  into  the  idea  of  a  municipal 
law :  for  the  operation  of  this  act  is  spent  upon 
Titius  only,  and  has  no  relation  to  the  commu- 
nity in  general ;  it  is  rather  a  sentence  than  a 
law."'  Lord  Coke  is  equally  decisive  and  em- 
phatic.    Citing  and  commenting  on  the  cele- 
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brated  29th  chap,  of  Magna  Charta,  he  says: 
"  No  man  shall  be  disseized,  &c.,  unless  it  be 
by  the  lawful  judgment,  that  is,  verdict  of 
equals,  or  by  the  law  of  the  land,  that  is  (to 
speak  it  once  for  all),  by  the  due  course  and 
process  of  law."*  Have  the  plaintiffs  lost  their 
franchises  by  "due  course  and  process  of  law?" 
On  the  contrary,  are  not  these  acts  "particular 
acts  of  the  legislature,  which  have  no  relation 
to  the  community  in  general,  and  which  are 
rather  sentences  than  Taws?"  By  the  law  of 
the  land  is  most  clearly  intended  the  ^neral 
law;  a  law  which  hears  before  it  condemns; 
which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial.  The  meaning  is, 
that  every  citizen  shall  hold  his  life,  liberty, 
property,  and  immunities,  under  the  protection 
of  the  general  rules  which  govern  society. 
Everything  which  may  pass  under  the  form  of  an 
enactment,  is  not,  therefore,  to  be  considered  the 
law  of  the  land .  If  this  were  so,  acts  of  attainder, 
bills  of  pains  and  penalties,  acts  of  confiscation, 
acts  reversing  judgments,  and  acts  directlv  trans- 
ferring one  man  8  *estate  to  another,  f*582 
legislative  judgments,  decrees,  and  forfeitures, 
in  all  possible  forms,  would  be  the  law  of  the 
land.  Such  a  strange  construction  would  ren- 
der constitutional  provisions  of  the  highest  im- 
portance completely  inoperative  and  void.  It 
would  tend  directly  to  establish  the  union  of  all 
powers  in  the  legislature.  There  would  be 'no 
general  permanent  law  for  courts  to  adminis- 
ter, or  for  men  to  live  under.  The  administra- 
tion of  justice  would  be  an  empty  form,  an 
idle  ceremony.  Judges  would  sit  to  execute 
legislative  judgments  and  decrees;  not  to  de- 
clare the  law,  or  to  administer  the  justice  of 
the  country.  "Is  that  the  law  of  the  land." 
said  Mr.  Burke,  "  upon  which,  if  a  man  go  to 
Westminster  Hall,  and  ask  counsel  by  what 
title  or  tenure  he  holds  his  privilege  or  estate 
according  to  the  law  of  the  land,  he  should  be 
told,  that  the  law  of  the  land  is  not  yet  known ; 
that  no  decision  or  decree  has  been  made  in  his 
case;  that  when  a  decree  shall  be  passed,  he 
will  then  know  what  the  law  of  the  land  is? 
Will  this  be  said  to  be  the  law  of  the  land,  by 
any  lawyer  who  has  a  rag  of  a  gown  left  upon 
his  back,  or  a  wig  with  one  tie  upon  his  heaa?" 
That  the  power  of  electing  and  appointing  the 
officers  of  this  college  is  not  only  a  right  of  the 

3.— Co.  Ins.  46. 


riffht.  Nemo  potest  mutare  consilium  suum  in  al^ 
teriuH  iiijuriam,  Dijr.  50«  17,  75.  This  maxim  of 
Paplnian  Is  greneral  In  Its  terms ;  but  Dr.  Taylor 
(Elements  of  the  Civil  Law,  168)  applies  it  directly 
as  a  restriction  upon  the  law-iplver ;  and  a  declara- 
tion in  the  code  leaves  no  doubt  as  to  the  sense  of 
the  civil  law.  Leifes  et  corwtitutiones  futuria  cerium 
est  dare  formam  TiegotiiSt  non  ad  facta  praeterita 
revocarU  nisi  nominatUn,  et  tie  praeieHtu  tempore,  et 
a/ihuc  %kndentibus  ncifotiis  cautum  sit.  Cod.  1«  14, 
7.  This  passage,  according  to  the  best  Interpreta- 
tion of  the  clvlltans,  relates  not  merely  to  future 
suits,  but  to  future  as  contradistlnirulshed  from 

rt  contracts  and  vested  rights.  Perezil  Praeldb. 
It  Is,  indeed,  admitted,  that  the  prince  may  en- 
act a  retrospective  law,  provided  ft  be  done  ex- 
pressly ;  for  the  will  of  the  prince,  under  the  des- 
potism of  the  Roman  emperors,  was  paramount  to 
every  obligation.  Great  latitude  was  anciently  al- 
lowed to  legislative  expooitions  of  statutes;  for 
the  separation  of  the  Judicial,  from  the  legislative 
power,  was  not  then  distinctly  known  or  pre- 
Bcrll)ed.  The  prince  was  in  the  habit  of  interpret- 
ing his  own  laws  for  particular  occasions.   This 
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1  was  called  the  interiocutio  principis ;  and  this,  ao- 
;  cording  to  Huber's  definition,  was,  quandu  princi- 
'  pes  inter  partes  loguuntur,  et  jus  dicunt.  Praelec. 
;  Juris.  Rom.,  Vol.  II.,  546.  No  correct  civilian,  and 
especially  no  proud  admirer  of  the  ancient  repub- 
lic (if  any  such  then  existed),  could  have  reflected 
on  this  Interference  with  private  rights,  and  pend- 
ing suits,  without  disgust  and  indignation ;  and  we 
are  rather  surprised  to  find,  that  under  the  violent 
and  irregular  genms  of  the  Roman  government, 
the  principle  l)efore  us  should  have  been  acknowl- 
edged and  obeyed  to  the  extent  in  which  we  find  It. 
The  fact  shows  that  it  must  be  founded  in  the 
dearest  Justice.  Our  case  is  happily  very  different 
from  that  of  the  subjects  of  Justinian.  With  us, 
the  power  of  the  law-giver  is  limited  and  defined  ; 
the  judicial  Is  regarded  as  a  distinct  independent 
power ;  private  rights  have  been  better  understood, 
and  more  exalted  in  public  estimation,  as  well  as 
Recured  by  provisions  dictated  by  the  spirit  of  free- 
dom, and  unknown  to  the  dril  law.  Our  consti- 
tutions do  not  admit  the  power  assumed  by  the 
Roman  prince ;  and  the  principle  we  are  consider- 
ing, is  now  to  be  regarded  as  sacred." 
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trustees  as  a  corporation  ^nerally,  and  in  the 
affgreeate,  but  that  each  individual  trustee  has 
a&o  his  own  individual  franchise  in  such  right 
of  election  and  appointment,  is  according  to 
the  lan^age  of  all  the  authorities.  Lord  Bolt 
says,  **  It  is  agreeable  to  reason  and  the  rules  of 
law  that  a  franchise  should  be  vested  in  the 
corporation  aggregate,  and  yet  the  benefit  of  it 
^83*]  to  re£)una  to  the  'particular  members, 
and  to  be  enjoyed  by  them  in  their  private  ca- 
pacity. Where  the  privilege  of  election  is  used 
by  particular  persons,  it  is  a  particular  right, 
vested  in  every  particular  man."^ 

It  is  also  to  be  considered  that  the  president 
and  professors  of  this  college  have  rights  to  be 
affected  by  these  acts.  Their  interest  is  simi- 
lar to  that  of  fellows  in  the  English  colleges; 
because  they  derive  their  living  wholly,  or  in 
part,  from  the  founder's  bounty.  The  presi- 
dent is  one  of  the  trustees,  or  corporators.  The 
prof essors  are  not  necessarily  members  of  the 
corporation ;  but  they  are  appointed  by  the  trus- 
tees, are  removable  only  by  them,  and  have  fixed 
salaries,  payable  out  of  the  general  funds  of  the 
college.  Both  president  and  professors  have 
freeholds  in  their  offices;  subject  only  to  be  re- 
moved by  the  trustees,  as  their  legal  visitors, 
fj>r  good  cause.  All  the  authorities  speak  of 
fellowships  in  colleges  as  freeholds,  notwith- 
standing the  fellows  may  be  liable  to  be  sus- 
pended or  removed,  for  misbehavior,  by  their 
constituted  visitors.  Nothing  could  have  been 
less  expected,  in  this  ase,  than  that  there  should 
have  been  an  attempt,  by  acts  of  the  legislature, 
to  take  away  these  college  livings,  the  inade- 
quate, but  the  only  support  of  literary  men, 
who  liave  devoted  their  lives  to  the  instruction 
of  youth.  The  president  and  professors  were 
appointed  by  the  twelve  trustees.  They  were 
accountable  to  nobody  else,  and  could'  be  re- 
moved by  nobody  else.  They  accepted  their 
offices  on  this  tenure.  Yet  the  legislature  has 
^84*]  appointed  *other  persons,  with  power 
to  remove  these  officers,  and  to  deprive  them  of 
their  livings;  and  those  other  persons  have  ex- 
ercised that  power.  No  description  of  private 
property  has  been  regarded  as  more  sacred  than 
college  livings.  They  are  the  estates  and  free- 
holds of  a  most  deserving  class  of  men;  of 
scholars  who  have  consent^  to  forego  the  ad- 
vantages of  professional  and  public  employ- 
ments, and  to  devote  themselves  to  science  and 
literature,  and  the  instruction  of  youth,  in  the 
Quiet  retreats  of  academic  life.  Whether,  to 
dispossess  and  oust  them ;  to  deprive  them  of 
their  office,  and  turn  them  out  of  their  livings; 
to  do  this,  not  by  the  power  of  their  legal  visit- 
ors, or  governors,  but  by  acts  of  the  legisla- 
ture; and  to  do  it  without  forfeiture,  and  with- 
out fault;  whether  all  this  be  not  in  the  highest 
degree  an  indefensible  and  arbitrary  proceed- 
ing, is  a  question,  of  which  there  would  seem 
to  oe  but  one  side  fit  for  a  lawyer  or  a  scholar 
to  espouse.  Of  all  the  attempts  of  James  II. 
to  overturn  the  law,  and  the  rights  of  his  sub- 
jects, none  was  esteemed  more  arbitrary  or  ty- 
ranical  than  his  attack  on  Magdalen  College, 
Oxford.  And,  yet,  that  attempt  was  nothing 
but  to  put  out  one  president  and  put  in  another. 
The  president  of  that  college,  according  to  the 
charter  and  statutes,  is  to  be  chosen  by  the  f el 
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lows,  who  are  the  corporators.  There  being  a 
vacancy,  the  king  chose  to  take  the  appoint- 
ment out  of  the  Imnds  of  the  fellows,  the  legal 
electors  of  a  president,  into  his  own  hands.  He 
therefore  sent  down  his  mandate  commanding 
the  fellows  to  admit,  for  president,  a  person  of 
his  nomination ;  and  inasmuch  as  this  was  di- 
rectly against  *the  charter  and  constitu-  r*585 
tion  of  me  college,  he  was  pleased  to  add  a  non 
obttanU  clause  of  sufficiently  comprehensive 
import.  The  fellows  were  commanded  to  ad- 
mit the  person  mentioned  in  the  mandate, 
"any  statute,  custom  or  constitution  to  the 
contrary  notwithstanding,  wherewith  we  are 
graciously  pleased  to  dispense,  in  this  behalf." 
The  fellows  refused  obedience  to  this  mandate, 
and  Dr.  Hough,  a  man  of  independence  and 
character,  was  chosen  president  by  the  fellows, 
according  to  the  charter  and  statutes.  The 
king  then  assumed  the  power,  in  virtue  of  his 
prerogative,  to  send  down  certain  commission- 
ers to  turn  him  out,  which  was  done  accord- 
ingly; and  Parker,  a  creature  suited  to  the 
times,  put  in  his  place.  And  because  the  presi- 
dent, who  was  rightfully  and  legally  elected, 
would  not  deliver  the  keys,  the  doors  were  bro- 
ken open.  "  The  nation,  as  well  as  the  universi- 
ty," says  Bishop  Burnet,*  "  looked  on  all  these 
proceedings  with  just  indignation.  It  was 
thought  an  open  piece  of  robbery  and  burglary, 
when  men,  authorized  bv  no  legal  commission, 
came  and  forcibly  turned  men  out  of  their  pos- 
session and  freehold."  Mr.  Hume,  although  a 
man  of  different  temper,and  of  other  sentiments, 
in  some  respects,  than  Dr.  Burnet,  speaks  of 
this  arbitrarj[  attempt  of  prerogative  in  terms 
not  less  decisive.  "  The  president,  and  all  the 
fellows,"  says  he,  "  except  two,  who  complied, 
were  expelled  the  college;  and  Parker  was  put 
in  possession  of  the  office.  This  act  of  violence, 
of  all  those  which  were  conunitted  during  the 
*reign  of  James,  is  perhaps  tne  most  il-  [*o80 
legal  and  arbitrary.  When  the  dispensing 
power  was  the  most  strenuously  insistea  on  by 
court  lawyers,  it  had  still  been  allowed  that 
the  statutes  which  regard  private  property 
could  not  legally  be  infringed  by  that  preroga- 
tive. Yet,  m  this  instance,  it  appeared  that 
even  these  were  not  now  secure  from  invasion. 
The  privileges  of  a  college  are  attacked;  men 
are  illegally  dispossessed  of  their  property  for 
adhering  to  their  duty,  to  their  oaths,  and  to 
their  religion."  This  measure  King  Jamc^ 
lived  to  repent,  after  repentance  was  too  late. 
When  the  charter  of  London  was  restored,  and 
other  measures  of  violence  retracted,  to  avert 
the  impending  revolution,  the  expelled  presi- 
dent and  fellows  of  Magdalen  College  were 
permitted  to  resume  their  rights.  It  is  evident 
that  this  was  regarded  as  an  arbitrary  interfer- 
ence with  private  property.  Yet  private  prop- 
erty was  no  otherwise  attacked  than  as  a  per- 
son was  appointed  to  administer  and  enjoy  the 
revenues  of  a  college,  in  a  manner  and  by  per- 
Gpns  not  authorized  by  the  constitution  of  the 
college.  A  majority  of  the  members  of  the 
corporation  would  not  comply  with  the  king's 
wishes.  A  minority  would.  The  object  wasi, 
therefore,  to  make  this  minority  a  majority. 
To  this  end,  the  king's  comnussioners  were  di- 
rected to  interfere  in  the  case,  and  they  united 
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with  the  two  complying  fellows,  and  expelled 
the  rest;  and  thus  effected  a  change  in  the  gov- 
ernment of  the  college.  The  language  in  which 
Mr.  Hume,  and  all  other  writers,  speak  of  this 
abortive  attempt  of  oppression,  shows  that  col- 
587*]  leges  were  esteemed  to  be,  as  *they 
truly  are,  private  corporations,  and  the  proper- 
ty and  privileges  which  belonj^  to  them,  pri- 
vate property  and  private  privileges.  Court 
lawyers  were  found  to  justify  the  king  in  dis- 
pensing with  the  laws;  that  is,  in  assuming 
and  exercising  a  legislative  authority.  But  no 
lawyer,  not  even  a  court  lawyer,  in  the  reign 
of  King  James  II.,  as  far  as  appears,  was 
found  to  say,  that  even  by  this  high 
authority,  he  could  infringe  the  franchisee  of 
the  fellows  of  a  college,  and  take  away  their 
livings.  Mr.  Hume  gives  the  reason ;  it  is,  that 
such  franchises  were  regarded,  in  a  most  em- 
phatic sense,  as  private  property.  *  If  it  could 
be  made  to  appear  that  the  trustees  and  the 
president  and  professors  held  their  offices  and 
franchises  during  the  pleasure  of  the  legisla- 
ture, and  that  the  property  holden  belonged  to 
the  state,  then,  indeed,  the'legislature  have  done 
no  more  than  they  had  a  right  to  do.  But  this 
is  not  so.  The  charter  is  a  charter  of  privileges 
and  immunities:  and  these  are  holden  by  the 
trustees  expressly  against  the  state  forever.  It 
is  admitted  that  the  state,  by  its  courts  of  law, 
can  enforce  the  will  of  the  donor,  and  compel 
a  faithful  execution  of  the  trust.  The  plaint- 
iffs claim  no  exemption  from  legal  responsibil- 
ity. They  hold  themselves  at  all  times  answer- 
Hble  to  the  law  of  the  land  for  their  conduct 
in  the  trust  committed  to  them.  They  ask 
only  to  hold  the  property  of  which  they  are 
owners,  and  the  franchises  which  belong  to 
them,  until  they  shall  be  found,  by  due  course 
and  process  of  law,  to  have  forfeited  them.  It 
^88*]  can  make  no  difference  ♦whether  the 
legislature  exercise  the  power  it  has  assumed, 
by  removing  the  trustees  and  the  president  and 
professors,  directly,  and  by  name,  or  by  ap- 
pointing others  to  expel  them.  The  principal 
IS  the  same,  and  in  point  of  fact,  the  result  has 
been  the  same.  If  the  entire  franchise  cannot 
be  taken  away,  neither  can  it  be  essentially  im- 
paired. If  the  trustees  are  legal  owners  of  the 
property,  they  are  sole  owners.  If  they  are 
visitors,  they  are' sole  visitors.  No  one  will  be 
found  to  say.  that  if  the  legislature  may  do 
what  it  has  done,  it  may  not  do  anything 
and  every  thing  which  it  may  choose  to  do,  ret 
ative  to  the  property  of  the  corporation,  and 
the  privileges  of  its  members  and  officers. 

If  the  view  which  has  been  taken  of  this 
question  be  at  all  correct,  this  was  an  eleemosy- 
nary corporation ;  a  private  charity .  The  prop- 
erty was  private  property.  The  trustees  were 
visitors,  and  their  right  to  hold  the  charter, 


administer  the  funds,  and  visit  and  govern  the 
college,  was  a  franchise  and  privilege,  solemnly 
granted  to  them.  The  use  being  public,  in  no 
way  diminishes  their  legal  estate  in  the  prop- 
erty, or  their  title  to  the  franchise.  There  is 
no  principle,  nor  any  case,  which  declares  that 
a  gift  to  such  a  corporation  is  a  gift  to  the  pub- 
lic. The  acts  in  question  violate  property. 
They  take  away  privileges,  immunities,  and 
franchises.  They  deny  to  the  trustees  the  pro- 
tection of  the  law:  and  they  are  retrospective 
in  their  operation.  In  all  which  respects,  they 
are  agftinst  the  constitution  of  New  Hampshire. 

2.  The  plaintiffs  contend,  in  the  second 
place,  that  the  acts  in  question  are  repu^ant 
to  the  10th  section  *of  the  1st  article  of  [*o89 
the  constitution  of  the  United  States.  The 
material  woitls  of  that  section  are:  "  No  state 
shall  pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  con- 
tracts." 

The  object  of  these  most  important  pro- 
visions in  the  national  constitution  has  often 
been  discussed,  both  here  and  elsewhere.  It  is 
exhibited  with  ereat  clearness  and  force  by  one 
of  the  distinguished  persons  who  framed  that 
instrument.  "  Bijls  of  attainder,  ex  post  faeto 
laws,  and  laws  impairing  the  obligation  of  con- 
tracts, are  contrary  to  the  first  principles  of  the 
social  compact,  and  to  every  principle  of  sound 
legislation.  The  two  former  are  expressly  pro- 
hibited by  the  declarations  prefixed  to  some  of 
the  state  constitutions,  and  all  of  them  are  pro- 
hibited by  the  spirit  and  scope  of  those  funda- 
mental charters.  Our  own  experience  has 
tauffht  us,  nevertheless,  that  additional  fences 
against  these  dangers  ought  not  to  be  omitted. 
Very  properly,  therefore,  have  the  convention 
added  this  constitutional  bulwark  in  favor  of 
personal  security  and  private  rights;  and  I  am 
much  deceived  if  they  have  not,  in  so  doing,  as 
faithfully  consulted  the  genuine  sentiments  us 
the  undoubted  interests  of  their  constitiients. 
The  sober  people  of  America  are  weary  of  the 
fluctuating  policy  which  has  directed  the  pub- 
lic council).  They  have  seen  with  regret,  and 
with  indignation,  that  sudden  changes,  and 
legislative  interferences,  in  cases  affecting  per- 
sonal rights,  become  jobs  in  the  hands  of  enter- 
prising and  influential  speculators;  and  snares 
to  the  more  industrious  and  less  informed  part 
of  the  *community.  They  have  seen,  r*590 
too,  that  one  legislative  interference  is  but  the 
link  of  a  long  chain  of  repetitions;  every  sub- 
sequent interierence  being  naturally  produced 
by  the  effects  of  the  preceding. "'  It  has  already 
been  decided  in  this  court,  that  a  grant  is  a  con- 
tract, within  the  meaning  of  this  provision ;  and 
that  a  grant  by  a  state  is  also  a  contract  as 
much  as  the  grant  of  an  individual.' 
*It  has  also  been  decided,  that  a  grant  [*591 


L—  Vide  a  full  account  of  this  case  in  State  Trials, 
4  Ed.,  Vol.  IV.,  p.  282. 

2.—ljetten  of  Publius,  or  The  Federalist,  No.  44, 
by  Mr.  Madison. 

3.— In  Fletcher  v.  Peck,  6  Cranch,  87,  this  court 
says :  "  A  contract  is  a  compact  between  two  or 
more  parties,  and  is  either  executory  or  executed. 
An  executory  contract  is  one  In  which  a  party 
binds  himself  to  do,  or  not  to  dO|  a  particular  thing ; 
such  was  the  law  under  which  the  conveyance  was 
made  by  the  government.  A  contract  executed  is 
one  in  which  the  object  of  contract  is  performed ; 

Wheat.  4. 


and  thlSfSays  Blackstone,  differs  in  nothing  from  a 
grant.  The  contract  between  Oeorgla  and  the  pur- 
ctmsers  was  executed  by  the  grant.  A  contract 
executed,  as  well  as  one  which  is  executory,  con- 
tains obligations  binding  on  the  parties.  A  grant, 
in  its  own  nature,  amounts  to  an  extinguishment 
of  the  right  of  the  grantor,  and  implies  a  contract 
not  to  re-assert  that  right.  If,  under  a  fair  con- 
struction of  the  constitution,  grants  are  compre- 
hended under  the  term  *  contracts,'  is  a  grant  from 
the  state  excluded  from  the  operation  of  the  pro^ 
vision  ?  Is  the  clause  to  be  considered  as  inhibiting 
the  state  from  impairing  the  obligation  of  oon- 
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by  a  state  before  the  revolution,  is  as  much  to 
be  protected  as  a  grant  since.  ^  But  the  case  of 
Teiret  v.  Taylor,  before  cited,  is  of  all  others 
most  pertinent  to  the  present  argument.  In- 
deed, the  judgment  of  the  court  in  that  case 
seems  to  leave  little  to  be  argued  or  decided  in 
this.*  This  court,  then,  does  not  admit  the 
592*]  doctrine  *that  a  legislature  can  repeal 
statutes  creating  private  corporations.  If  it  can- 
not repeal  them  altogether,  of  course  it  cannot 
repeal  any  part  of  them,  or  impair  them,  or  es- 
sentially alter  them,  without  the  consent  of 
the  corporators.  If,  therefore,  it  has  been 
shown  that  this  college  is  to  be  regarded  as  a 
private  charity,  this  case  is  embraced  within 
the  very  terms  of  that  decision.  A  grant  of 
corporate  powers  and  privileges  is  as  much  a 
contract  as  a  grant  of  land.  What  proves  all 
charters  of  this  sort  to  be  contracts,  is,  that 
they  must  be  accepted,  to  give  them  force  and 
effect.  If  they  are  not  accepted  they  are  void. 
And  in  the  ciise  of  an  existing  qorporation,  if 
a  new  charter  is  given  it,  it  may  even  accept 
part  and  reject  the  rest.  In  Bex  v.  Vtce-Chan- 
c^or  of  Cambridge,^  Lord  Mansfield  says: 
"There  is  a  vast  deal  of  difference  between  a 
new  charter  granted  to  a  new  corporation, 
(who  must  take  it  as  it  is' given),  and  a  new 
charter  ^ven  to  a  corporation  already  in  being, 
and  actmg  either  under  a  former  charter  or 
under  prescriptive  usage.  The  latter,  a  cor- 
poration already  existing,  are  not  obliged  to 
accept  the  new  charter  in  toto,  and  to  receive 
either  all  or  none  of  it;  they  mav  act  partly 
693*]  under  it,  and  *partly  under  their  old 
charter  or  prescription.  The  validity  of  these 
new  charters  must  turn  upon  the  acceptance 
of  them."  In  the  same  case,  Mr.  Justice  Wil- 
mot  savs:  "It  is  the  concurrence  and  accept- 
ance 01  the  university  that  gives  the  for^e  to 
the  charter  of  the  crown."  In  the  Kitm  v. 
Pawmare*  Lord  Kenyon  observes:  "  tiome 
things  are  clear;  when  a  corporation  exists, 
capable  of  discharging  its  functions,  the  crown 
cannot  obtrude  anotner  charter  upon  them; 
they  mav  either  accept  or  reject  it."  *  In  all 
cases  relative  to  charters,  the  acceptance  of 


them  is  uniformly  alleged  in  the  pleadings. 
This  shows  the  general  understanding  of  me 
law,  that  they  are  grants,  or  contracts;  and 
that  parties  are  necessary  to  ^ive  them  force 
and  validity.  In  King  v;  Dr.  Askew,*  it  is 
said :  "  The  crown  cannot  oblige  a  man  to  be  a 
corporator  without  his  consent;  be  shall  not  be 
subject  to  the  inconveniences  of  it  without 
accepting  it  and  assenting  to  it. "  These  terms, 
"acceptance,"  and  "assent,"  are  th*e  ver\' 
langui^e  of  contract.  In  EUis  v.  ManshaU,'  it 
was  expressly  adjudged  that  the  namine  of 
the  defendant,  among  others,  in  an  act  of  in- 
corporation,  did  not,  of  itself,  make  him  a  cor- 
porator; and  that  his  assent  was  necessary  to 
that  end.  The  court  speak  of  the  act  of^  in- 
corporation as  a  grant,  and  observe,  "  that  a 
man  may  refuse  a  grant,  whether  from  the 
government  or  an  individual,  seems  to  be  a 
principle  too  clear  to  require  the  support  of 
authorities."  But  Mr.  Justice  BuUer,  in  King 
*v.  Palmare,  furnishes,  if  possible,  a  [*594 
still  more  direct  and  explicit  authority.  Speak- 
inff  of  a  corporation  for  government,  he  says: 
"I  do  not  know  how  to  reason  on  this  point 
better  than  in  the  manner  ureed  by  one  of  the 
relator's  counsel,  who  considered  the  grant  of 
incorporation  to  be  a  compact  between  the 
crown  and  a  certain  number  of  the  subjects, 
the  latter  of  whom  undertake,  in  consideration 
of  the  privileges  which  are  b^towed,  to  exert 
themselves  for  the  good  government  of  the 
place."  This  language  applies,  with  peculiar 
propriety  and  force,  to  the  case  before  the 
court.  It  was  in  consequence  of  the  "  privi- 
leges bestowed,"  that  Dr.  Wheelock  and  his 
associates,  undertook  to  exert  themselves  for 
the  instruction  and  education  of  youth  in  this 
college;  and  it  was  on  the  same  consideration 
that  the  founder  endowed  it  with  his  property. 
And  because  charters  of  incorporation  are  of 
the  nature  of  contracts,  they  cannot  be  altered 
or  varied,  but  by  consent  of  the  original  par- 
ties. If  a  charter  be  granted  by  the  kine,  it 
may  be  altered  by  a  new  charter  granted  by 
the  king,  and  accepted  by  the  corporator. 
But  if  the  first  charter  be  granted  by  parlia- 


tracts  between  two  Individuals,  but  as  excludinflr 
from  that  inhibition  contracts  made  with  Itself  ? 
The  words  themselves  contain  no  such  distinction. 
They  are  sreneralt  and  are  applicable  to  contracts 
of  every  description.  If  contracts  made  with  the 
state  are  to  be  exempted  from  their  operation,  the 
exception  must  arise  from  the  character  of  the 
oontractingr  party,  not  from  the  words  which  are 
employed,  whatever  respect  migrht  have  been  felt 
for  the  state  sovereig'nties,  it  Is  not  to  be  di^ffuiaed, 
that  the  framers  of  the  constitution  viewed,  with 
some  apprehension)  the  violent  acts  which  mlarht 
arrow  out  of  the  feelin§rs  of  the  moment ;  and  that 
tne  people  of  the  United  States,  in  adoptinff  that 
instrument,  have  manifested  a  determination  to 
shield  themselves,  and  their  property,  from  the 
effects  of  those  sudden  and  strong  passions  to 
which  men  are  exposed.  The  restrictions  on  the 
legislative  power  of  the  states  are  obviously 
founded  in  this  sentiment;  and  the  constitution  of 
the  United  States  contains  what  mav  be  deemed  a 
bill  of  rights,  for  the  people  of  each  state." 

1.— New  Jersey  v.  Wilson,  7  Cranch,  164. 

2.— "A  private  corporation,"  says  the  court, 
**  created  by  the  legrislature,  may  lose  its  franchises 
by  a  misuser  or  a  non-user  of  them ;  and  they  may 
be  resumed  by  the  government  under  a  Judicial 
Judgment  upon  a  quit  wananto  to  ascertain  and 
enforce  the  forfeiture.  This  is  the  common  law  of 
the  land,  and  is  a  tacit  condition  annexed  to  the 
creation  of  every  such  corporation.  Upon  a  change 
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of  government,  too,  it  may  be  admitted  that  such 
exclufsive  privileges  attached  to  a  private  corpora- 
tion as  are  inconsistent  with  the  new  government, 
may  be  abolished.  In  respect,  also,  to  public  cor- 
porations which  exist  only  for  public  purposes,  such 
as  counties,  towns,  citips,  Ac,  the  legislature  may. 
under  proper  Umltations,  have  a  right  to  change, 
modify,  enlarge,  or  restrain  them,  securing,  how- 
ever,  the  property  for  the  use  of  those  for  whom 
and  at  whose  expense  it  was  originally  purchaN?d. 
But  that  the  legislature  can  repeal  statutes  cre- 
ating private  corporations,  or  confirming  to  them 
property  already  acquired  under  the  faith  of  previ- 
ous laws,  and  by  such  repeal  can  vest  the  property 
of  such  corporations  exclusively  in  the  state,  or 
dispose  of  the  same  to  such  purposes  as  they  please, 
without  the  consent  or  default  of  the  corporators, 
we  are  not  prepared  to  admit;  and  we  think  our- 
selves standing  upon  the  principles  of  natural  Jus- 
tice, upon  the  fundamental  laws  of  every  free  gov- 
ernment, upon  the  spirit  and  letter  of  the  consti- 
tution of  the  United  States,  and  upon  the  decisions 
of  most  respectable  Judicial  tribunals,  in  resisting- 
such  a  doctrine." 

3.-3  Burr.  1(B6. 

4.-8  T.  R.  240. 

h.—Vide  also  1  Kyd.  on  Cor.  65. 

6.-4  Burr.  2S00. 

7.-2  Mass.  R.  279. 
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ment,  the  consent  of  parliament  must  be  ob- 
tained to  any  alteration.  In  King  v.  Miller,^ 
Lord  Kenyon  says:  "Where  a  corporation 
takes  its  rise  from  the  king's  charter,  the 
king  by  granting,  and  the  corporation  by 
accepting,  another  charter,  may  alter  it, 
because  it  is  done  with  the  consent  of 
all  the  parties  who  are  competent  to  con- 
sent to  the  alteration."'  There  are,  in  this 
595*J  ^case,  all  the  essential  constituent  parts 
of  a  contract.  There  is  something  to  be  con- 
tracted about;  there  are  parties,  and  there  are 
plain  terms  in  which  the  agreement  of  the  par- 
ties, on  the  subject  of  the  contract,  is  expressed. 
There  are  mutual  considerations  and  induce- 
ments. The  charter  recites,  that  the  founder, 
on  his  part,  has  agreed  to  establish  his  seminary 
in  New  Hampshire,  and  to  enlarge  it,  beyond 
its  original  design,  among  other  things,  for  the 
benefit  of  that  province;  and  thereupon  a 
charter  is  given  to  him  and  his  associates,  de- 
signated by  himself,  promising  and  assuring  to 
them,  under  the  plighted  faith  of  the  state,  the 
right  of  governing  the  college,  and  administer- 
ing its  concerns,  in  the  manner  provided  in  the 
charter.  There  is  a  complete  and  perfect  grant 
to  them  of  all  the  power  of  superintendence, 
visitation,  and  government.  Is  not  this  a  con- 
tract? If  lands  or  money  had  been  granted  to 
him  and  his  associates,  for  the  same  purposes, 
such  grant  could  not  be  rescinded.  And  is 
there  any  difference,  in  legal  contemplation, 
between  a  grant  of  corporate  franchises  and  a 
^nt  of  tangible  property?  No  such  difference 
18  recognized  in  any  decided  case,  nor  does  it 
exist  in  the  common  apprehension  of  mankind. 

It  is  therefore  contended,  that  this  case  falls 
within  the  true  meaning  of  this  provision  of  the 
constitution,  as  expounded  in  the  decisions  of 
this  court;  that  the  charter  of  1769  is  a  con- 
tract, a  stipulation,  or  agreement;  mutual  in 
ita  considerations,  express  and  formal  in  its 
terms,  and  of  a  most  binding  and  solemn  na- 
ture. That  the  acts  in  question  impair  this  con- 
590*]  tract,  *has  alreadv  been  sufficiently 
shown.  They  repeal  and  abrogate  its  most  es- 
sential parts. 

Much  has  heretofore  been  said  on  the  neces- 
sity of  admitting  such  a  power  in  the  legislature 
as  has  been  assumed  in  this  case.  Many  cases 
of  possible  evil  have  been  imagined,  which 
might  otherwise  be  without  remedy.  Abuses, 
it  is  contended,  might  arise  in  the  management 
of  such  institutions,  which  the  ordinary  courts 
of  law  would  be  unable  to  correct.  But  this  is 
only  another  instance  of  that  habit  of  suppos- 
ing extreme  cases,  and  then  of  reasoning  from 
them,  which  is  the  constant  refuge  of  those  who 
are  obliged  to  defend^a  cause  which,  upon  its 
merits,  is  indefensible.  It  would  be  sufficient 
to  say,  in  answer,  that  it  is  not  pretended  that 
there  was  here  any  such  case  of  necessity.  But 
a  still  more  satisfactory  answer  is,  that  the  ap- 
prehension of  danger  is  groundless,  and,  there- 
fore, the  whole  ^irgument  fails.  Experience  has 
not  taught  us  that  there  is  danger  of  ^eat  evils 
or  of  great  inconvenience  from  this  source. 
Hitherto,  neither  in  our  own  country  nor  else- 
where, haver  such  cases  of  necessity  occiurred. 

l.-«T.  R.2Tr. 

2.— Vide  al^o  2  Bro.  Oh.  R.  68S,  Ex-parU  Bolton 
School. 
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The  judicial  establishments  of  the  state  are  pre- 
sumed to  be  competent  to  prevent  abuses  and 
violations  of  trust,  in  cases  of  this  kind,  as  well 
as  in  all  others.  If  they  be  not,  they  are  im- 
perfect, and  their  amendment  would  be  a  most 
proper  subject  for  legislative  wisilom.  Under 
the  government  and  protection  of  the  general 
laws  of  the  land,  those  institutions  have  always 
been  found  safe,  as  well  as  useful.  They  go  on 
with  the  progress  of  society,  accommodating 
themselves  easily,  without  sudden  change  or 
♦violence,  to  the  alterations  which  take  [*597 
place  in  its  condition;  and  in  the  knowledge, 
the  habits,  and  pursuits  of  men.  The  English 
colleges  were  founded  in  Catholic  ages.  Their 
religion  was  reformed  with  the  general  reforma- 
tion of  the  nation ;  and  they  are  suited  perfectly 
well  to  the  purpose  of  educating  the  protestant 
youth  of  modem  times.  Dartmouth  College  was 
established  under  a  charter  granted  by  the 
provincial  government;  but  a  better  constitu- 
tion for  a  college,  or  one  more  adapted  to  the 
condition  of  things  under  the  present  govern- 
ment, in  all  material  respects,  could  not  now 
be  framed.  Nothing  in  it  was  found  to  need 
alteration  at  the  revolution.  The  wise  men  of 
that  day  saw  in  it  one  of  the  best  hopes  of  future 
times,  and  commended  it,  as  it  was,  with  par- 
ental care,  to  the  protection  and  guardianship 
of  the  ^vemment  of  the  state.  A  chaiter  of 
more  liberal  sentiments,  of  wiser  provisions, 
drawn  with  more  care,  or  in  a  better  spirit, 
could  not  be  expected  at  any  time,  or  from  any 
source.  The  college  needed  no  change  in  its 
organization  or  government.  That  which  it 
did  need  was  the  kindness,  the  patronage,  the 
bounty  of  the  legislature;  not  a  mock  elevation 
to  the  character  of  a  university,  without  the 
solid  benefit  of  a  shilling's  donation  to  sustain 
the  character:  not  the  swelling  and  empty  au- 
thority of  establishing  institutes  and  other  col- 
leges. This  unsubstantial  pageantry  would 
seem  to  have  been  in  derision^  of  the  scanty 
endowment  and  limited  means  of  an  unobtru- 
sive, but  useful  and  growing  seminary.  Least 
of  all  was  there  a  necessity,  or  pretense  of 
necessity,  to  infringe  its  legal  riffhts,  violate  its 
franchises  *and  privileges,  ana  pour  [*59S 
upon  It  these  overwhelming  streams  of  litigation. 
But  this  argument,  from  necessity, would  equal- 
ly apply  in  all  other  cases.  If  it  be  well  founded, 
it  would  prove,  that  whenever  any  inconve- 
nience or  evil  should  be  experienced  from  the 
restrictions  imposed  on  the  legislature  by  the 
constitution,  these  restrictions  ought  to  be  dis- 
regarded. It  is  enough  to  sav  that  the  people 
have  thought  otherwise.  I^hey  have,  most 
wisely,  chosen  to  take  the  risk  of  occasional 
inconvenience  from  the  want  of  power,  in  or- 
der that  there  might  be  a  settled  limit  to  its  ex- 
ercise, and  a  permanent  security  against  its 
abuse.  They  have  imposed  prohibitions  and 
restraints;  and  they  have  not  rendered  these 
altogether  vain  and  nugatory  by  conferring  the 
power  of  dispensation.  If  inconvenience  should 
arise,  which  the  legislature  cannot  remedy  under 
the  power  conferred  upon  it,  it  is  not  answer- 
able for  such  inconvenience.  That  which  it 
cannot  do  within  the  limits  prescribed  to  it,  it 
cannot  do  at  all.  No  legislature  in  this  coun- 
try is  able  (and  may  the  time  never  come  when 
it  shall  be  able)  to  apply  to  itself  the  memorable 
expression  of  a  Roman  Pontiff;  '* Licet  hoc  de 
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jure  non  possumus^  tolumtu  tamen  de  pletUi- 
tvdine  pote^tatin. " 

The  case  before  the  court  is  not  of  ordinary 
importance,  nor  of  every-day  occurrence.  It 
affects  not  this  college  only,  but  every  college, 
and  all  the  literary  institutions  of  the  country. 
They  have  flourished,  hitherto,  and  have  be- 
come in  a  high  degree  respectable  and  useful  to 
the  community.  They  have  all  a  common  prin- 
599*1  ciple  of  existence — the  inviolability  ♦of 
their  charters.  It  will  be  a  dangerous,  a  most 
dangerous  experiment,  to  hold  these  institutions 
*«ubject  to  the  rise  and  fall  of  popular  parties,  and 
the  fluctuations  of  political  opinions.  If  the 
franchise  may  be  at  any  time  taken  away,  or 
impaired,  the  property  also  may  be  taken  away, 
or  its  use  perverted.  Benefactors  will  have  no 
certainty  of  effecting  the  object  of  their  bounty; 
and  learned  men  will  be  deterred  from  devoting 
themselves  to  the  service  of  such  institutions, 
from  tlie  precarious  title  of  their  officers.  Col- 
leges and  halls  will  be  deserted  by  all  better 
spirits,  and  become  a  theatre  for  the  contention 
of  politics.  Party  and  faction  will  be  cherished 
in  the  places  consecrated  to  piety  and  learning. 
These  consequences  are  neither  remote  nor  pos- 
sible only.    They  are  certain  and  immediate. 

When  the  court  in  North  Carolina  declared 
the  law  of  the  state,  which  repealed  a  grant  to 
its  university,  unconstitutional  and  void,  the 
legislature  had  the  candor  and  the  wisdom  to 
repeal  the  law.  This  example,  so  honorable  to 
the  state  which  exhibited  it,  is  most  fit  to  be 
followed  on  this  occasion.  And  there  is  good 
reason  to  hope  that  a  state  which  has  hitherto 
been  so  much  distinguished  for  temperate  coun- 
cils, cautious  legislation,  and  re^rd  to  law, 
will  not  fail  to  adopt  a  course  which  will  ac- 
cord with  her  highest  and  best  interest,  and,  in 
no  small  degree,  elevate  her  reputation.  It  was 
for  many  obvious  reasons  most  anxiously  de- 
sired that  the  question  of  the  power  of  the 
legislature  over  this  charter  should  have  been 
finally  decided  in  the  state  court.  An  earnest 
4SOO*l  hope  was  entertained  *that  the  judges 
of  that  court  might  have  viewed  the  case  in  a 
light  favorable  to  the  rights  of  the  trustees. 
That  hope  has  failed.  It  is  here  that  those 
rights  are  now  to  be  maintained,  or  they  are 
prostrated  forever.  Omnia  alia  petfugia  bono- 
rum,  subHcUat  eonsUia,  auxiUa^jura  ceciderunt. 
Quern  enim  alium  appellemf  quern  obte^torf 
quern  imploremf  Nisi  hoe  loco,  nisi  apud  vos, 
nisi  per  tvM,  judices,  salutein  nostram,  quae  spe 
ext*  uaextremnque  pendet,  temerimus;  nihil  est 
proe*erea  quo  eonfugere  possimus. 

Mr.  Holmes,  for  the  defendant  in  error,  ar- 
gued, that  the  prohibition  in  the  constitution 
of  the  United  States,  which  alone  gives  the 
court  jurisdiction  in  this  case,  did  not  extend 
to  grants  of  political  power;  to  contracts  con- 
cerning the  internal  government  and  police  of  a 
sovereign  state.  Nor  does  it  extend  to  contracts 
which  relate  merely  to  matters  of  civil  institu- 
tion, even  of  a  private  nature.  Thus,  marriage 
is  a  contract,  and  a  private  contract ;  but  relat- 
ing merely  to  a  matter  of  civil  institution, 
which  every  society  has  an  inherent  right  to 
regulate  as  its  own  wisdom  may  dictate,  it  can- 
not be  considered  as  within  the  spirit  of  this 
prohibitory  clause.  Divorces  unquestionably 
impair  the  obligation  of  the  nuptial  contract; 
they  change  the  relations  of  the  marriage  state, 
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without  the  consent  of  both  the  parties,  and 
thus  come  clearly  within  the  letter  of  the  pro- 
hibition. But,  surely,  no  one  will  contend 
that  there  is  locked  up  in  this  mystical  clause 
of  the  constitution  a  prohibition  to  the  states 
to  grant  divorces,  a  power  *peculiarly  [*001 
appropriate  to  domestic  legislation,  and  which 
has  been  exercised  in  every  aee  and  nation 
where  civilization  has  producea  that  corrup- 
tion of  manners,  which,  unfortunately,  re- 
quires this  remedy.  Still  less  can  a  contract 
concerning  a  public  office  to  be  exercised,  or 
duty  to  be  performed,  be  included  within  this 
prohibition.  The  convention  who  framed  the 
constitution  did  not  intend  to  interfere  in  the 
exercise  of  the  political  powers  reserved  to  the 
state  governments.  That  was  left  to  be  regu- 
lated by  their  own  local  laws  and  constitutions; 
with  this  exception  only,  that  the  Union  should 
guarantee  to  each  state  a  republican  form  of 
government,  and  defend  it  against  domestic  in- 
surrection and  rebellion.  Beyond  this,  the  au- 
thorities of  the  Union  have  no  right  to  interfere 
in  the  exercise  of  the  powers  reserved  to  the 
state.  They  are  sovereign  and  independent  in 
their  own  sphere.  If,  for  example,  the  legis- 
lature of  a  particular  state  should  attempt  to 
deprive  the  judges  of  its  courts  (who,  by  the 
state  constitution,  held  their  places  during 
good  behavior)  of  their  offices  without  a  trial 
by  impeachment;  or  should  arbitrarily  and 
capriciously  increase  the  number  of  the  judges 
so  as  to  give  the  preponderancy  in  judicature 
to  the  prevailing  political  faction,  would  it  be 
pretended  that  the  minority  could  resist  such  a 
taw,  upon  the  ground  of  its  impairing  the  ob- 
ligation of  a  contract?  Must  not  the  remedy, 
if  anywjiere  existing,  be  found  in  the  interpo- 
sition of  some  state  authority,  to  enforce  the 
provisions  of  the  state  constitution?  The  edu- 
cation of  youth,  and  the  encouragement  of  the 
arts  and  sciences,  is  one  of  the  most  important 
♦objects  of  civil  government.^  By  our  [♦OOS 
constitutions,  it  u  left  exclusively  to  the  states, 
with  the  exception  of  copyrights  and  patents. 
It  was  in  the  exercise  of  this  duty  of  govern- 
ment that  this  charter  was  originally  granted 
to  Dartmouth  Colle^.  Even  when  first  grant- 
ed under  the  colonial  government,  it  was  sub- 
ject to  the  notorious  authority  of  the  British 
parliament  over  all  charters  containing  grants 
of  political  power.  It  might  have  been  revok- 
ed or  modified  by  act  of  parliament.*  The 
revolution,  which  separated  the  colony  from 
the  parent  country,  dissolved  aJl  connection  be- 
tween this  corporation  and  the  crown  of  Great 
Britain.  But  it  did  not  destroy  that  supreme 
authority  which  every  political  society  has  over 
its  public  institutions.  X^at  still  remained,  and 
was  transferred  to  the  people  of  New  Hamp- 
shire. They  have  not  relinquished  it  to  the 
government  of  the  United  States,  or  to  any  de- 
partment of  that  govemmf^t.  Neither  does 
the  constitution  of  New  Hampshire  confirm 
the  charter  of  Dartmouth  College,  so  as  to  give 
it  the  immutability  of  the  fundamental  law. 
On  the  contrary,  the  constitution  of  the  state 
admonishes  the  legislature  of  the  duty  of  en- 
couraging science  and  literature, and  thus  seems 
to  suppose  its  power  of  control  over  the  acien- 
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tific  and  literary  institutions  of  the  state.  The 
le^lature  had,  therefore,  a  right  to  modify 
this  trust,  the  ori^nnal  object  of  which  was  the 
education  of  the  Indian  and  English  youth  of 
the  province.  It  is  not  necessary  to  contend 
that  it  had  the  right  of  wholly  diverting  the 
<S03*]  *fund  from  the  original  object  of  its 
pious  and  benevolent  founders.  Still  it  must 
be  insisted,  that  a  regal  ^rant,  with  a  regal  and 
colonial  policy,  necessarily  became  subject  to 
the  modification  of  a  republican  legislature, 
whose  right,  and  whose  duty  it  was,  to  adapt 
the  education  of  the  youth  of  the  country  to 
the  change  in  its  political  institutions.  It  is  a 
corollary  from  the  right  of  self  government. 
The  ordmary  remedies  which  are  furnished  in  the 
court  for  a  misuser  of  the  corporate  franchises, 
are  not  adapted  to  the  great  exigencies  of  a 
revolution  in  government.  They  presuppose  a 
permanently  established- order  of  things,  and 
are  intended  only  to  correct  occasional  devia- 
tions, and  minor  mischiefs.  But  neither  a  re- 
formation in  religion,  nor  a  revolution  in  gov- 
ernment, can  be  accomplished  or  confirmed  by 
a  writ  of  qtM  warranto  or  niandamus.  We  do 
not  say  that  .the  corporation  has  forfeited  its 
charter  for  misuser;  but  that  it  has  become  un- 
fit for  use  by  a  change  of  circumstances.  Nor 
does  the  lapse  of  time  from  1776  to  1816  infer 
an  acquiescence  on  the  part  of  the  legislature, 
or  a  renunciation  of  its  right  to  abolish  or  re- 
form an  institution,  which,  being  of  a  public 
nature,  cannot  hold  its  privileges  by  prescrip- 
tion. Our  argument  is,  that  it  is,  at  all  times, 
liable  to  be  new-modeled  by  the  legislative 
wisdom,  instructed  by  the  lights  of  the  age. 

The  conclusion,  then,  is,  that  this  charter  is 
not  such  a  contract  as  is  contemplated  by  the 
constitution  of  the  United  States;  that  it  is  not 
a  contract  of  a  private  nature,  concerning  prop- 
erty or  other  private  interests;  but  that  is  a 
004*]  grant  of  a  public  nature,  *for  public 
purposes,  relative  to  the  internal  government 
and  police  of  a  state,  and,  therefore,  liable  to 
be  revoked  or  modified  by  the  supreme  power 
of  that  state. 

Supposing,  however,  this  to  be  a  contract 
such  as  was  meant  to  be  included  in  the  consti- 
tutional prohibition,  is  its  obligation  impaired 
by  these  acts  of  the  legislature  of  New  Hamp- 
shire? 

The  title  of  the  acts  of  the  27th  of  June, 
and  the  18th  of  December,  1816,  shows  that 
the  legislative  will  and  intention  was  to  amend 
the  charter,  and  enlarge  and  improve  the  cor- 
poration. If,  by  a  tecnnical  fiction,  the  grant 
of  the  charter  can  be  considered  as  a  contract 
between  the  king  (or  the  state)  and  the  cor- 
porators, the  obligation  of  that  contract  is  not 
impaired;  but  is  rather  enforced,  by  these  acts, 
which  continue  the  same  corporation,  for  the 
same  objects,  under  a  new  name.  It  is  well 
settled  that  a  mere  change  of  the  name  of  a 
corporation  will  not  affect  its  identity.  An 
addition  to  the  number  of  the  colleges,  the  cre- 
ation of  new  fellowships,  or  an  increase  of  the 
number  of  the  trustees,  do  not  impair  the 
franchises  of  the  corporate  body.  Nor  is  the 
franchise  of  any  individual  corporator  impair- 

1.-8  T.  R.  2U. 
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ed  in  the  words  of  Mr.  Justice  Ashurat,  in  the 
case  of  The  King  v.  Pawmore,^  "  the  members 
of  the  old  body  have  no  injury  or  injustice  to 
complain  of,  for  they  are  all  included  in  the 
new  charter  of  incorporation ;  and  if  any  of 
them  do  not  become  members,  of  the  new  in- 
corporation, but  refuse  to  accept,  it  is  their 
♦own  fault."  What  rights  which  are  [*605 
secured  by  this  alle^ea  contract  are  invaded 
by  the  acts  of  the  legislature?  Is  it  the  right 
of  property,  or  of  privileges?  It  is  not  the 
former,  because  the  corporate  body  is  not  de- 
prived of  the  least  portion  of  its  property.  If 
it  be  the  personal  privileges  of  the  corporators 
that  are  attacked,  these  must  be  either  a  com- 
mon and  universal  privilege,  such  as  the  right 
of  suffrage,  for  interrupting  the  exercise  of 
which  an  action  would  lie;  or  they  must  be 
monopolies  and  exclusive  privileges,  which  are 
always  subject  to  be  regulated  and  modified  by 
the  supreme  power  of  the  state.  Where  a  pri- 
vate proprietary  interest  is  coupled  with  the 
exercise  of  political  power  or  a  public  trust, 
the  chartera  of  corporations  have  frequently 
been  amended  by  legislative  authority.*  In 
charters  creating  artificial  persons  for  purposes 
exclusively  private,  and  not  interfering  with 
the  common  rights  of  the  citizens,  it  may  be 
admitted  that  the  legislature  cannot  interfere  to 
amend  without  the  consent  of  the  grantees. 
The  grant  of  such  a  charter  might  perhaps  be 
considered  as  analogous  to  a  contract  between 
the  state  and  private  individuals,  affecting 
their  private  rights,  and  might  thus  be  rej^utled 
as  within  the  spirit  of  the  constitutional  pro- 
hibition. But  this  charter  is  merely  a  mode 
of  exercising  one  of  the  great  powers  of  civil 
government.  Its  amendment,  or  even  repeal, 
can  no  more  be  considered  as  the  breach  of  a 
contract,  than  the  amendment  or  repeal  of  any 
other  law.  Such  repeal  or  amendment  is  an 
ordinary  act  of  public  *legislation,  and  [*606 
*not  an  act  impairing  the  obligation  of  a  con- 
tract between  the  government  and  private  citi- 
zens, under  which  personal  immunities  or 
proprietary  interests  are  vested  in  them. 

The  Attorney- GenercU,  on  the  same  side, 
stated,  that  the  only  question  properly  before 
the  court  was,  whether  the  several  acts  of  the 
legislature  of  New  Hampshire,  mentioned  in 
the  special  verdict,  are  repugnant  to  that 
clause  of  the  constitution  of  the  United  States 
which  provides  that  no  state  shall  "  pass  any 
bill  of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts." 

Besides  its  intrinsic  difiiculty,  the  extreme 
delicacy  of  this  question  is  evinced  by  the  sen- 
timents expressed  by  the  court,  whenever  it 
has  been  called  to  act  on  such  a  question.*  In 
the  case  of  FletcJier  v.  Peek,  the  court  says: 
"  The  question  whether  a  law  be  void  for  its 
repugnancy  to  the  constitution,  is  at  all  times 
a  question  of  much  delicacy,  which  ought  sel- 
dom, if  ever,  to  be  decided  in  the  afllrmative 
in  a  doubtful  case.  The  court,  when  impelled 
by  duty  to  render  such  a  judgment,  would  be 
unworthy  of  its  station  could  it  be  unmindful 
of  the  solemn  obligation  which  that  station  im- 
poses. But  it  is  not  on  slight  implication  and 
vague  conjecture  that  the  legislature  is  to  be 

3.— Calder  et  itr.  v.  Bull  ti  ux.,  8  Dall.  398, 894, 895 ; 
Fletcher  v, Peck,  6 Cranch,  87:  New  Jersey  v.  Wil- 
son, 7  Cranch,  IM ;  Terret  v.  'Caylor,  9  Cranch,  48. 
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pronounced  to  have  transcended  its  powers, 
and  its  acts  are  to  be  considered  as  void.  The 
opposition  between  the  constitution  and  the  law 
o07*]  should  be  such  *that  the  judge  feels  a 
clear  and  strong  conviction  of  their  incompat- 
ibility with  each  other.*'*  In  Colder  et  ux.  v. 
BuU  etux.*  Mr.  Justice  Chace  expressed  him- 
self with  his  usual  empahtic  energy,  and  said : 
*•  I  will  not  decide  any  law  to  be  void,  but  in  a 
very  clear  case."  Is  it,  then,  a  very  clear  case 
that  these  acts  of  New  Hampshire  are  repug- 
nant to  the  constitution  of  the  United  States? 

1.  Are  they  bills  of  attainder?  The  ele- 
mentary writer  informs  us  that  tin  attainder  is 
''  the  stain  or  corruption  of  the  blood  of  a 
criminal  capitally  condemned."*  True  it  is, 
that  the  Chief  Jmtiee  says,  in  Fletcher  v. 
Peek,*  that  a  bill  of  attainder  may  affect  the 
life  of  an  individual,  or  may  confiscate  his  es- 
tate, or  both.  But  the  cause  did  not  turn  upon, 
this  point,  and  the  Chief  Justice  was  not  called 
upon  to  weigh  with  critical  accuracy  his  expres- 
sions in  this  part  of  the  case.  In  England,  most 
certainly,  the  first  idea  presented  is  that  of  cor- 
ruption of  blood,  and  consequent  forfeiture  of 
the  entire  property  of  the  criminal,  as  the  re^- 
lar  and  inevitable  consequences  of  a  capital 
conviction  at  common  law.  Statutes  sometimes 
pardon  the  attainder,  and  merely  forfeit  the 
estate.  But  this  forfeiture  Is  always  complete 
and  entire.  In  the  present  case,  however,  it 
cannot  be  pretended  that  any  part  of  the  estate 
of  the  trustees  is  forfeited,  and,  if  a  part,  cer- 
tainly not  the  whole. 

2.  Are  these  acts  'Maws  impairing  the  obli- 
B08*]  gation  *of  contracts?  '*  The  mischiefs 
actually  existing  at  the  time  the  constitution 
was  established,  and  which  were  intended  to 
be  remedied  by  this  prohibitoy  clause,  will 
show  the  nature  of  the  contracts  contemplated 
by  its  authors.  It  was  the  inviolability  of  pri- 
vate contracts,  and  private  rights  acquired  im- 
der  them,  which  was  intended  to  be  protected;* 
and  not  contracts  which  are  in  their  nature 
matters  of  civil  police,  nor  grants  b^  a  state  of 
power,  and  even  property,  to  individuals,  in 
trust  to  be  administered  for  purposes  merely 
public.  *'  The  prohibitions  not  to  make  any- 
thing but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts,  and  not  to  pass  any  law  impair- 
ing the  obligation  of  contracts,"  sa^sMr.  Justice 
Chace,  * '  were  inserted  to  secure  private  rights.  "• 
The  cases  determined  in  this  court  illustrate 
the  same  construction  of  this  clause  of  the  con- 
stitution. Fletcher  v.  Peek  was  a  case  where  a 
state  legislature  attempted  to  revoke  its  grant, 
so  as  to  devest  a  beneficial  estate  in  lands;  a 
vested  estate;  an  actual  conveyance  to  individ- 
uals as  their  private  property.^  In  the  case  of 
New  Jerney  v.  Wilson  there  was  an  express 
contract  contained  in  a  public  treaty  of  cession 
with  the  Indians,  by  which  the  privilege  of 
perpetual  exemption  from  taxation  was  indeli- 
bly impressed  upon  the  lands,  and  could  not 
be  taken  away  without  a  violation  of  the  public 
609*]  faith  *golemnly  pledged.*  Terret  v. 
Taylor  was  also  a  case  of  an  attempt  to  devest 

1.— 6  Cranota,  128. 
2.-^8  Dall.  396. 
3.—  Bl.  Com.  380. 
4.-6  Cranch,  138. 

6.— The  Federalist,  No.  44 ;  1  Tucker's  Bl.  Com. 
part  1,  Appendix,  312. 
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an  interest  in  lands  actually  vested  under  an 
act  amounting  to  a  contract.*  In  all  those  in- 
stances the  property  was  held  by  the  irrantees, 
and  those  to  whom  they  bad  conveyed[,  benefi- 
cially, and  under  the  sanction  of  contracts,  in 
the  ordinary  and  popular  signification  of  that 
term.  But  this  is  an  attempt  to  extend  its  ob- 
vious and  natural  meaning,  and  to  apply  it  by 
a  species  of  legal  fiction  to  a  class  of  cases 
which  have  always  been  supposed  to  be  within 
the  control  of  the  sovereign  power.  C-'harter* 
to  public  corporations  for  purposes  of  public 
policy  are  necessarily  subject  to  the  legislative 
discretion,  which  may  revoke  or  modify  them 
as  the  continually  fluctuating  exigencies  of  the 
society  may  require.  Incorporations  for  the 
purposes  of  education  and  other  literary  ob- 
jects, in  one  age,  or  under  one  form  of  govern- 
ment, may  become  unfit  for  their  oflflce  in  an- 
other age,  or  under  another  government. 

This  charter  is  said  to  be  a  contract  between 
Doctor  Wheelock  and  the  king;  a  contract 
founded  on  a  donation  of  private  property  bv 
Doctor  Wheelock.  It  is  hence  inferred,  that  ft 
is  a  private  eleemosynary  corporation ;  and  the 
right  of  visitation  is  said  to  be  in  the  founder 
and  his  heirs;  and  that  the  state  can  have  no 
right  to  interfere,  because  it  is  neither  the 
founder  of  this  charity,  nor  contributor  to  it. 

But  if  the  basis  of  this  argument  is  removed, 
what  becomes  of  the  superstructure?  The  fact 
that  Doctor  Wheelock  was  a  contributor,  is  not 
found  by  the  *special  verdict;  and  not  [*610 
having  been  such  in  truth,  it  cannot  be  added 
under  the  agreement  to  amend  the  special  ver- 
dict. The  jury  find  the  charter,  and  that  does 
not  recite  that  the  college  was  a  private  founda- 
tion by  Doctor  Wheelock.  On  the  contrair, 
the  real  state  of  the  case  is,  that  be  was  the 
projector;  that  he  had  a  school  on  his  own 
plantation  for^the  education  of  Indians;  and 
through  the  assistance  of  others  had  L)een  em- 
ployed for  several  years  in  clothing,  maintain- 
ing and  educating  them.  He  solicited  contribu- 
tions, and  appointed  others  to  solicit.  At  the 
foundation  of  the  college,  the  institution  was 
removed  from  his  estate.  The  honors  paid  to 
him  by  the  charter  were  the  reward  of  past  ser- 
vices, and  of  the  boldness,  as  well  as  piety,  of 
the  project.  The  state  has  been  a  contributor 
of  f uncls,  and  this  fact  is  found.  It  is,  there- 
fore, not  a  private  charity,  but  a  public  institu- 
tion; subject  to  be  modified,  altered,  and  reg- 
ulated, by  the  supreme  power  of  the  state. 

This  charter  is  not  a  contract  within  the  true 
intent  of  the  constitution.  The  acts  of  New 
Hampshire,  varying  in  some  degree  the  forms 
of  the  charter,  do  not  impair  the  obligation  of 
a  contract. 

In  a  case  which  is  really  a  case  of  contract, 
there  is  no  difficulty  in  ascertaining  who  are  the 
contracting  parties.  But  here  they  cannot  be 
fixed.  Doctor  Wheelock  can  only  be  said  to  be 
a  party,  on  the  ground  of  his  contributing 
funds,  and  thus  being  the  founder  and  visitor. 
That  ground  being  removed,  he  ceases  to 
be  a  party  to  the  contract.     Are  the  other  eon- 

6.~Calder  et  uz.  v.  Bull  et  ux.  8,  Dall.  300. 
7.-6  Cranoh,  87. 
8.-7  Cranch,  164. 
9.-4)  Cranch,  48. 
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tributors  alluded  to  in  the  charter,  and  enu- 
Ol  1*1  merated  *by  Belknap  in  his  history  of 
New  Hampshire,  are  they  contracting  parties? 
They  are  not.  before  the  court;  and  even  if 
they  were,  with  whom  did  they  contract? 
With  the  Kmg  of  Great  Britain?  He.  too,  is  not 
before  the  court;  and  has  declared,  by  his  chan- 
cellor, in  the  case  of  The  Attorney- Oeneral  v. 
The  CUy  of  London^  that  he  has  no  longer  any 
connection  with  these  corporations  in  Ajoierica. 
Has  the  state  of  New  Hampshire  taken  his 
place?  Neither  is  that  state  before  the  court, 
nor  can  it  be  as  a  party,  originally  defendant. 
But  suppose  this  to  be  a  contract  l)etween  the 
trustees  and  the  people  of  New  Hampshire. 
A  contract  is  always  for  the  benefit  and  advan  - 
tage  of  some  person.  This  contract  cannot  be 
for  the  benefit  of  the  trustees.  It  is  for  the  use 
of  the  people.  The  cestui  que  uw  is  always  the 
contracting  party;  the  trustee  has  nothing  to 
do  with  stipulating  the  terms.  The  people, 
then,  grant  powers  for  their  own  use.  It  is  a 
contract  with  themselves! 

But  if  the  trustees  are  parties  on  one  side, 
what  do  they  give,  and  what  do  they  receive? 
They  give  their  time  and  labor.  Every  society 
has  a  right  to  the  services  of  its  members  in 
places  01  public  trust  and  duty.  A  town  ap- 
points, under  the  authority  of  the  state,  an 
overseer  of  the  poor,  or  of  the  highways.  He 
gives,  reluctantly,  his  labor  and  services;  he 
receives  nothing  in  return  but  the  privilege  of 
giving  his  labor  and  services.  Such  appoint- 
ments to  offices  of  public  trust  have  never  been 
<S12*]  considered  *as  contracts  which  the  sov- 
ereign authority  was  not  competent  to  rescind 
or  modify.  There  can  be  no  contract  in  which 
the  party  does  not  receive  some  personal,  pri- 
vate, individual  benefit.  To  make  this  charter 
a  contract,  and  a  private  contract,  there  must 
be  a  private  beneficial  interest  vested  In  the 
party  who  pays  the  consideration.  What  is  the 
private  beneficial  interest  vested  in  the  party  in 
the  present  case?  The  right  of  appointing  the 
president  and  professors  of  the  college,  and  of  es- 
tablishing ordinances  for  its  government,  &c. 
But  to  make  these  rights  an  interest  which  will 
constitute  the  end  and  object  of  a  contract,  the 
exercise  of  these  rights  must  be  for  the  private 
individual  advantage  of  the  trustees.  Here, 
however,  so  far  from  that  being  the  fact,  it  is 
solely  for  the  advantage  of  the  public;  for  the 
interests  of  piety  and  learning.  It  was  upon 
these  principles  that  Lord  Eenyon  determined, 
in  the  case  of  WeUer  v.  Foundling  Hospitalt* 
that  the  governor  and  members  of  the  corpora- 
tion were  competent  witnesses,  because  they 
were  trustees  of  a  public  charity,  and  had  no 

Srivate  personal  interest.  It  is  not  meant  to 
eny  that  mere  right — a  franchise — an  incor- 
poreal hereditament,  may  be  the  subject  of  a 
contract;  but  it  must  always  be  a  direct,  indi- 
vidual, beneficial  interest  to  the  paity  who 
takes  that  right.  The  rights  of  municipal  cor- 
porators are  of  this  nature.  The  rig:ht  of  suf- 
frage there  belongs  beneficially  to  the  individual 
elector,  and  is  to  be  exercised  for  his  own  ex- 
clusive advantage.    It  is  in  relation  to  these 

1.— The  Attomey-Oenenil  v.  The  Oity  of  London, 
a  Bro.  Ch.  Cas.  171 ;  1  Ves.,  Jan.,  M8. 

2.— Peake'8  N.  P.  Gbs.  IM. 

3.— Rex  V.  Puasmore,  8  T.  B.  9U. 
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town  *corporations  that  Lord  'Kenyon  [*613 
speaks,  when  he  says  that  the  King  cannot 
force  a  new  charter  upon  them.*  This  princi- 
ple is  established  for  the  benefit  of  all  the  cor- 
porators. It  is  accompanied  by  another  prin- 
ciple, without  which  it  would  never  have  been 
adopted:  the  power  of  proposing  amendments 
at  the  desire  of  those  lor  whose  benefit  the 
charter  was  granted.  These  two  principles 
work  together  for  the  good  of  the  whole.  By 
the  one,  these  municipal  corporations  are  save^ 
from  the  tyranny  of  the  crown;  and  by  the 
other,  they  are  preserved  from  the  infinite  per- 
petuity of  inveterate  errors.  But  in  the  present 
case  there  is  no  similar  qualification  of  the  im- 
mutability of  the  charter,  which  is  contended 
for  in  the  argument  on  the  other  side.  But  in 
truth,  neither  the  original  principle,  nor  its 
qualification,  apply  to  this  case;  for  there  is 
here  no  such  beneficial  interest  and  individual 
property  as  are  enjoyed  by  town  corporators. 

3.  But  even  admitting  it  to  be  a  case  of  con- 
tract, its  obligation  is  not  impaired  by  these 
legislative  acts.  What  vested  right  has  been 
devested?  Nonel  The  former  trustees  are 
continued.  It  is  true  that  new  trustees  are 
added,  but  this  affords  no  reasonable  ground  of 
complaint.  The  privileges  of  the  House  of 
Lords  in  England  are  not  impaired  by  the  intro- 
duction of  new  members.  The  old  corporation 
is  not  abolished,  for  the  foundation  as  now  reg- 
ulated is  substantially  the  same.  It  is  identical 
in  all  its  essential  constituent  parts,  and  all  its 
former  rights  are  *preserved  and  con-  [*614 
firmed.^  The  change  of  name  does  not  change 
its  original  rights  and  franchises.*  By  the  revo- 
lution which  separated  this  country  from  the 
British  Empire,  all  the  powers  of  the  British 

g>vernment  devolved  on  the  states.  The  legis- 
ture  of  New  Hampshire  then  became  clothed 
with  all  the  powers,  both  of  the  Kin^  and  Par- 
liament, over  these  public  institutions.  On 
whom,  then,  did  the  title  to  the  property  of 
this  college  fall  ?  If  before  the  revolution  it 
was  beneficially  vested  in  any  private  individ- 
uals or  corporate  body.  I  do  not  contend  that 
the  revolution  devested  it,  and  gave  it  to  the 
state.  But  it  was  not  before  vested  beneficial- 
ly in  the  trustees.  The  use  unquestionably  be- 
longed to  the  people  of  New  Hampshire,  who 
were  the  cestui  que  trusts.  The  legal  estate 
was  indeed  vested  in  the  trustees  before  the 
revolution  by  virtue  of  the  royal  charter  of 
1709.  But  that  charter  was  destroyed  by  the 
revolution,*  and  the  legal  estate,  of  course,  fell 
upon  those  who  held  the  equitable  estate — upon 
the  people.  If  those  who  were  trustees,  carried 
on  the  duties  of  the  trust  after  the  revolution, 
it  must  have  been  subject  to  the  power  of  the 
people.  If  it  be  said  that  the  state  gave  its  im- 
plied assent  to  the  terms  of  the  old  charter,  then 
It  must  be  subject  to  all  the  terms  on  which  it 
was  granted;  and  among  these,  the  oath  of 
allegiance  to  the  king.  But  if,  to  avoid 
*this  concession,  it  be  said  tliat  the  P615 
charter  must  have  been  so  far  modified  as  to 
adapt  it  to  the  character  of  the  new  govem- 

4.— See  the  Mayor  of  Oolcbester  v.  Seaber,  8  Burr. 
1B66. 

6.— 1  Sand.  844,  N.  1 :  Luttrel's  case,  4  Co.  Rep.  87. 

6.— Attomev-Oeneml  v.  City  of  London,  8  Bro. 
Cb.  Cas.  171 ;  8.  C.  1  Vea.,  Jun.,  143. 
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ment.  and  to  the  change  in  our  civil  institu- 
tions, that  is  precisely  what  we  contend  for. 
These  civil  institutions  must  be  modified,  and 
adapted  to  the  mutations  of  society  and  man- 
ners. Thev  belong  to  the  people,  are  estab- 
lished for  their  benefit,  and  ought  to  be  subject 
to  their  authority. 

Mr.  Hopkinson,  in  reply,  insisted,  that  the 
whole  argument  on  the  other  side  proceeded  on 
an  assumption  which  was  not  warranted,  and 
could  not  be  maintained.  The  corporation 
created  by  this  charter  is  called  a  public  cor- 
poration. Its  members  are  said  to  be  public 
officers,  and  agents  of  government.  They  were 
officers  of  the  king,  it  is  said,  before  the  revolu- 
tion, and  they  are  officers  of  the  state  since. 
But  upon  what  authoritv  is  all  this  taken? 
What  is  the  acknowledged  principle  which  de- 
cides thus  of  this  corporation?  Where  are  the 
cases  in  which  such  a  doctrine  has  ever  pre- 
vailed? No  case,  no  book  of  authority,  has 
been,  or  can  be,  cited  to  this  purpose.  Every 
writer  on  the  law  of  corporations,  all  the  cases 
in  law  and  equity,  instruct  us  that  colleges  are 
regarded  in  law  as  private  eleemosynary  cor- 
porations, especially  colleges  founded,  as  this 
was,  by  a  private  founder.  If  this  settled  prin- 
ciple be  not  overthrown,  there  is  no  foundation 
for  the  defendant's  argument.  We  contend 
that  this  charter  is  a  contract  between  the  gov- 
ernment and  the  members  of  the  corporation 
created  by  it.  It  is  a  contract,  because  it  is  a 
cnrant  of  valuable  rights  and  privileges;  and 
616*]  every  grant  implies  *a  contract  not  to 
resume  the  thing  granted.  Public  offices  are 
not  created  by  contract  or  by  charter.  They 
are  provided  for  by  general  laws.  Judges  and 
magistrates  do  not  hold  their  offices  under  char- 
ters. These  offices  are  created  by  public  laws, 
for  public  political  purposes,  and  filled  by  ap- 
pointments made  in  the  exercise  of  pohtical 
power.  There  is  nothing  like  this  in  the  origin 
of  the  powers  of  the  plaintiffs.  Nor  is  there  in 
their  duties,  any  more  than  in  their  origin,  any- 
thing which  likens  them  to  public  political 
agents.  Their  duties  are  such  as  they  them- 
selves have  chosen  to  assume,  in  relation  to  a 
fund  created  by  private  benefaction,  for  chari- 
table uses.  These  duties  relate  to  the  instruc- 
tion of  youth ;  but  instructors  of  youth  are  not 
public  officers.  The  argument  on  the  other 
side,  if  it  proves  anything,  will  prove  that  pro- 
fessors, masters,  preceptors,  and  tutors,  are  all 
political  persons  and  public  officers;  and  that 
all  education  is  necessarily  and  exclusively  the 
business  of  the  state.  The  confutation  of  such 
an  argument  lies  in  stating  it.  The  trustees  of 
this  college  perform  no  duties,  and  have  no 
responsibility  in  any  way  connected  with  the 
civil  government  of  the  state.  They  derive  no 
compensation  for  their  services  from  the  public 
treasury.  They  are  the  gratuitous  administrat- 
ors of  a  private  bounty ;  the  trustees  of  a  literary 
estabhshment,  standing,  in  contemplation  of 
law,  on  the  same  foundation  as  hospitals  and 
other  charities.  It  is  true  that  a  college,  in  a 
popular  sense,  is  a  public  institution,  oecause 
Its  uses  are  public,  and  its  benefits  may  be  en- 
Joyed  by  all  who  choose  to  enjoy  them;  but 
617*]  *in  a  legal  and  technical  sense,  they 
are  not  public  institutions*  but  private  charities. 
Corporations  may,  therefore,  be  very  well  said 
to  be  for  public  use,  of  which  the  property  and 
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privileges  are  yet  private.  Indeed,  there  may 
be  supposed  to  be  an  ultijnate  reference  to  tfaie 
public  good,  in  granting  all  charters  of  incor- 
poration ;  but  this  does  not  change  the  property 
from  private  to  public.  If  the  property  of  this 
corporation  be  public  property,  that  is,  prop- 
erty belonging  to  the  state,  when  did  it  become 
so?  It  was  once  private  property;  when  was  it 
surrendered  to  the  public?  The  object  in  ob- 
taining the  charter  was  not,  surely,  to  transfCT 
the  property  to  the  public,  but  to  secure  it  for- 
ever in  the  hands  or  those  with  whom  the  orig- 
inal owners  saw  fit  to  entrust  it.  Whence, 
then,  that  right  of  ownership  and  control  over 
this  property  which  the  legislature  of  New 
Hampshire  has  undertaken  to  exercise?  The 
distinction  between  public,  political,  or  civil 
corporations,  and  corporations  for  the  distribu- 
tion of  private  charity,  is  fully  explained,  and 
broadly  marked,  in  the  cases  which  have  been 
cited,  and  to  which  no  answer  has  been  given. 
The  hospital  of  Pennsylvania  is  ouite  as  much 
a  public  corporation  as  this  college.  It  has 
great  funds,  most  wisely  and  beneficently  ad- 
ministered. Is  it  to  be  supposed  that  the  leg- 
islature might  rightfully  lay  its  hands  on  this 
institution,  violate  its  charter,  and  direct  its 
funds  to  any  purpose  which  its  pleasure  might 
prescribe?  The  property  of  this  college  was 
private  property  before  the  charter;  and  the 
charter  has  wrought  no  change  in  the  nature  or 
title  of  this  property.  The  school  had  existed 
as  a  charity  school  *for  years  before  [*618 
the  charter  was  granted.  ^During  this  time  it 
was  manifestly  a  private  charity.  The  case 
cited  from  Atkyns  shows  that  a  charter  does  not 
make  a  charity  more  public,  but  only  mon^ 
permanent.  [Before  he  accepted  the  charter, 
the  founder  of  this  college  possessed  an  abso- 
lute right  to  the  property  with  which  it  was 
endowed,  and  also  the  right  flowing  from  that, 
of  administering  and  applying  it  to  the  purposes 
of  the  charity  by  him  established.  By  taking 
the  charter,  he  assented  that  the  right  to  the 
property,  and  the  power  of  administering  it. 
should  go  to  the  corporation  of  which  be  and 
others  were  members.  The  beneficial  purpose 
to  which  the  property  was  to  be  used,  was  the 
consideration  of  the  part  of  the  government  for 
granting  the  charter. .  The  perpetuity  which  it 
was  calculated  to  give  to  the  charity,  was  the 
founder's  inducement  to  solicit  it.  By  this 
charter,  the  public  faith  is  solemnly  pledged 
that  the  arrangement  thus  made  shall  be  perpet- 
ual. In  consideration  that  the  founder  w*ould 
devote  his  property  to  the  purposes  beneficial 
to  the  public,  the  government  has  solemnly 
covenanted  with  him  to  secure  the  administra- 
tion of  that  property  in  the  hands  of  trustees 
appointed  in  the  charter.  And  yet  the  arsrn- 
ment  now  is,  that  because  he  so  devoted  nis 
property  to  uses  beneficial  to  the  public,  the 
government  may,  for  that  reason,  assume  the 
control  of  it,  and  take  it  out  of  those  hands  to 
which  it  was  confided  by  the  charter.  In  other 
words,  because  the  founder  has  strictly  perform- 
ed the  contract,  on  his  part,  the  government, 
on  its  part,  is  at  liberty  to  violate  it.  This  ar- 
gument is  equally  unsound  in  morality  and  in 
law.  ♦The  founder  proposed  to  appro-  [•6 1 9 
priate  his  property,  and  to  render  his  services, 
upon  conaition  of  receiving  a  charter  which 
I  should  secure  to  him  and  his  associates  certain 
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privilegeB  and  immunities.  He  undertook  the 
discharge  of  certain  duties,  in  consideration  of 
obtaining  certain  rights.  There  are  rights  and 
duties  on  both  sides.  On  the  i>art  of  the  founder, 
there  is  the  duty  of  appropriating  the  property, 
and  of  rendering  the  services  imposed  on  him 
by  the  charter,  and  the  right  of  having  secur- 
ed to  him  and  his  associates  the  administration 
of  the  charity,  according  to  the  terms  of  the 
charter,  forever.  On  the  part  of  the  govern- 
ment, there  is  the  duty  of  maintaining  and  pro- 
tecting all  the  rights  and  privileges  conferred 
by  the  charter,  ahd  the  right  of  insisting  on  the 
compliance  of  the  trustees  with  the  obligations 
undertaken  bv  them,  and  of  enforcing  that 
compliance  by  all  due  and  regular  means. 
There  is  a  plain,  manifest,  reasonable  stipula- 
tion, mixed  up  of  rights  and  duties,  which  can- 
not be  separated  but  by  the  hand  of  injustice 
and  violence.  Yet  the  attempt  now  is  to  break 
the  mutuality  of  this  stipulation ;  to  hold  the 
founder's  property,  and  yet  take  away  that 
which  was  given  him  as  the  consideration  upon 
which  he  parted  with  hivS  property.  The  charter 
was  a  grant  of  valuable  powers  and  privileges. 
The  state  now  claims  the  right  of  revoking  this 
grant,  without  restoring  the  consideration  which 
it  received  for  making  the  grant.  Such  a  pre- 
tense may  suit  despotic  power.  It  may  suc- 
ceed where  the  authoritv  of  the  legislature  is 
limited  by  no  rule,  and  bounded  only  by  its 
will.  It  may  prevail  in  those  systems  in  which 
620*]  injustice  is  *not  always  unlawful,  and 
where  neither  the  fundamental  constitution  of 
the  government  sets  any  limits  to  power,  nor 
any  just  sentiment  or  moral  feeling  affords  a 
practical  restraint  against  a  power  which  in  its 
theory  is  unlimited.  But  it  cannot  prevail  in 
the  United  States,  where  power  is  restrained  by 
constitutional  barriers,  and  where  no  legislature 
is,  even  in  theory,  invested  with  all  sovereign 
powers.  Suppose  Dr.  Wheelock  had  chosen  to 
establish  and  perpetuate  this  charity  b^  his  last 
will,  or  by  a  deed,  in  which  he  had  given  the 
property,  appointed  the  trustees,  provided  for 
their  successions,  and  prescribed  their  duties. 
Could  the  legislature  of  New  Hampshire  have 
broken  in  upon  this  gift,  changed  its  parties, 
assumed  the  appointment  of  the  trustees,  abol- 
ished its  stipulations  and  regulations,  or  imposed 
others?  This  will  hardly  be  pretended,  even  in 
this  bold  and  hardy  argument — and  why  not? 
Because  the  gift,  with  all  its  restrictions  and 
provisions,  would  be  under  the  general  and  im- 
plied protection  of  the  law.  How  is  it  in  our 
case?  Why,  in  addition  to  the  general  and  im- 
plied protection  afforded  to  all  rights  and  all 
property,  it  has  an  express,  speciflc,  covenanted 
assurance  of  protection  and  inviolability,  given 
on  good  and  sufficient  considerations,  in  the 
usual  manner  of  contracts  between  individuals. 
There  can  be  no  doubt  that,  in  contemplation 
of  law,  a  charter,  such  as  this,  is  a  contract.  It 
takes  effect  only  with  the  assent  of  those  to 
whom  it  is  granted.  Laws  enjoin  duties,  with- 
out or  against  the  wiU  of  those  who  are  to  per- 
form them.  But  the  duties  of  the  trustees,  un- 
der this  charter,  are  binding  upon  them  only 
621*]  *because  they  have  accepted  the  char- 
ter, and  assented  to  its  terms. 

But  taking  this  to  be  a  contract,  the  ar^- 
ment  of  the  defendant  is,  that  it  is  not  suc)^  a 
contract  as  the   constitution   of  the    United 
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States  protects.  But  why  not?  The  constitu- 
tion speaks  of  contracts,  and  ought  to  include 
all  contracts  for  property  or  valuable  privileges. 
There  is  no  distinction  or  discrimination  made 
by  the  constitution  itself,  which  will  exclude 
this  case  from  its  protection.  The  decisions 
which  have  already  been  made  in  this  court  are 
a  complete  answer  to  the  defendant's  argument. 
The  Attorney-General  has  insisted  that  Dr. 
Wheelock  was  not  the  founder  of  this  college; 
that  other  donors  have  better  title  to  that  char- 
acter; and  that,  therefore,  the  plaintiff's  argu- 
ment, so  far  as  it  rests  on  the  supposed  fact  of 
Dr.  Wheelock's  being  a  founder,  fails.  'The 
first  answer  to  this  is,  that  the  charter  itself  de- 
clares Dr.  Wheelock  to  be  the  founder,  in  ex- 
press terms.  It  also  recites  facts  which  would 
show  him  to  be  the  founder,  and  on  which  the 
law  would  invest  him  with  that  character  if 
the  charter  itself  had  not  declared  him  so. 
But  if  all  this  were  otherwise,  it  would  not  help 
the  defendant's  argument.  The  foundation 
was  still  private;  and  whether  Dr.  Wheelock. 
or  Lord  Dartmouth,  or  any  other  person,  pos- 
sessed the  greatest  share  of  merit  in  establish- 
ing the  college,  the  result  is  the  same,  so  far  a& 
it  bears  on  the  present  ouestion.  Whoever  was 
founder,  the  visitatorial  power  was  assigned  to 
the  trustees  by  the  charter;  and  it  therefore  is 
of  no  importance  whether  the  founder  was  one 
ind  i vidual  or  another.  It  *is  narrowing  [*62  2 
the  ground  of  our  argument  to  suppose  that 
we  rest  it  on  the  particular  fact  of  Dr.  Whee- 
lock's being  founder;  although  the  fact  is  fully 
established  by  the  charter  itself.  Our  argu- 
ment is,  that  this  is  a  private  corporation ;  that 
the  founder  of  the  charity,  before  the  charter, 
had  a  right  of  visiting  and  governing  it,  a  right 
growing  out  of  the  property  of  the  endowment; 
that  hj  the  charter  this  visitatorial  power  is 
vested  in  the  trustees,  as  assignees  of  the  found- 
er; and  that  it  is  a  privilege,  right,  and  immu- 
nity, originally  springing  from  property,  and 
which  the  law  regards  and  protects,  as  much 
as  it  regards  and  protects  propertyand  privi- 
leges of  any  other  description.  By  the  charter, 
all  proper  powers  of  government  are  given  to 
the  trustees,  and  this  makes  them  visitors;  and 
from  the  time  of  the  acceptance  of  the  charter, 
no  visitatorial  power  remained  in  the  founder 
or  his  heirs.  This  is  the  clear  doctrine  of  the 
case  of  O^reen  v.  Rutherford,  which  has  been 
cited,  and  which  is  supported  by  all  the  other 
cases.  Indeed,  we  need  not  stop  here  in  the 
argument.  We  might  go  farther,  and  contend, 
that  if  there  were  no  private  founder,  the  trus- 
tees would  possess  the  visitatorial  power. 
Where  there  are  charters,  vesting  the  usual  and 
proper  powers  of  government  in  the  trustees, 
they  thereby  become  the  visitors,  and  the  found- 
er retains  no  visitatorial  power,  although  that 
founder  be  the  king.*  Even  then,  if  this  col- 
lege had  originated  with  the  government,  and 
had  been  founded  by  it;  still,  if  the  govern- 
ment had  given  a  charter  to  *trustee8,  f*623 
and  conferred  on  them  the  powers  of  visitation, 
and  control,  which  this  charter  contains,  it 
would  by  no  means  follow  that  the  govern- 
ment might  revoke  the  grant,  merely  because  it 
had  itself  established  the  institution.  Such 
would  not  be  the  legal  consequence.     If  the 
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grant  be  of  privileges  and  immunities,  which 
are  to  be  esteemed  objects  of  vahie,  it  cannot 
be  revoked.  But  this  case  is  much  stronger 
than  that.  Nothing  is  plainer  than  that  Dr. 
Wheelock.  from  the  recitals  of  this  charter, 
was  the  founder  of  this  institution.  It  is  true 
that  others  contribut€Ki,  but  it  is  to  be  remem- 
bered that  they  contributed  to  Dr.  Wheelock, 
and  to  the  funds  while  under  his  private  admin- 
istration and  control,  and  before  the  idea  of  a 
charter  had  been  suggested.  These  contribu- 
tions were  obtained  on  his  solicitation,  and  con- 
iided  to  his  trust. 

If  we  have  satisfied  the  court  that  this 
charter  must  be  regarded  as  a  contract,  and 
such  a  contract  as  is  protected  by  the  constitu- 
tion of  the  United  States,  it  will  hardly  be 
seriously  denied  that  the  acts  of  the  legisla- 
ture of  New  Hampshire  impair  this  contract. 
They  impair  the  rights  of  the  corporation  as 
an  aggregate  body,  and  the  rights  and  privile^ 
of  inaividual  members.  New  duties  are  im- 
posed on  the  corporation ;  the  funds  are  direct- 
ed to  new  purposes;  a  controlling  power  over 
ail  the  proceeaingH  of  the  trustees  is  vested  in 
a  board  of  overseers  unknown  to  the  charter. 
Nine  new  trustees  are  added  to  the  original 
number,  in  direct  hostility  with  the  provision 
of  the  charter.  There  are  radical  and  essential 
<524*J  alterations,  *which  go  to  alter  the  whole 
organization  and  frame  of  the  corporation. 

If  we  are  right  in  the  view  which  we  have 
taken  of  thi.s  case,  the  result  is,  that  before,  and 
at  the  time  of,  the  granting  of  this  charter.  Dr. 
Wheelock  had  a  legal  interest  in  the  funds  with 
which  the  institution  was  founded;  that  he 
made  a  contract  with  the  then  existing  govern; 
ment  of  the  state,  in  relation  to  that  interest,  by 
which  he  devoted,  to  uses  beneficial  to  the  pub- 
lic, the  funds  which  he  had  collected,  in  con- 
sideration of  the  stipulations  and  covenants, 
on  the  part  of  the  government,  contained  in 
the  charter;  and  that  these  stipulations  are  vio- 
lated, and  the  contract  impaired,  by  the  acts  of 
*  the  legislature  of  New  Hampshire. 


The  opinion  of  the  court  was  delivered  by 
Marshall,  Ch.  J,: 

This  is  an  action  of  trover,  brought  by  the 
trustees  of  Dartmouth  College  against  William 
H.Wood  ward,  in  the  State  Court  of  New  Hamp- 
shire, for  the  book  of  records,  corporate  seal, 
and  other  corporate  property,  to  which  the 
plaintiffs  allege  themselves  to  be  entitled. 

A  special  verdict,  after  setting  out  the  rights 
of  the  parties,  finds  tor  the  defendant,  if  cer- 
tain acts  of  the  legislature  of  New  Hampshire, 
?assed  on  the  27th  of  June,  and  on  the  18th  of 
>eceraber,  1816,  be  valid,  and  binding  on  the 
trustees  without  their  assent,  and  not  repug- 
nant to  the  constitution  of  the  United  States; 
otherwise,  it  finds  for  the  plaintiffs. 
<J25*]  *The  Superior  Court  of  Judicature 
of  New  Hampshire  rendered  a  judgment  upon 
this  verdict  for  the  defendant,  whidi  judgment 
has  been  brought  before  this  court  by  writ  of 
error.  The  single  question  now  to  be  consid- 
ered is,  do  the  acts  to  which  the  verdict  refers 
violate  the  constitution  of  the  United  States? 

This  court  can  be  insensible  neither  to  the 
magnitude  nor  delicacy  of  this  question.  The 
validity  of  a  legislative  act  is  to  be  examined ; 

656 


and  the  opinion  of  the  highest  law  tribunal  of 
a  state  is  to  be  revised :  an  opinion  which  car- 
ries with  it  intrinsic  evidence  of  the  diligence, 
of  the  ability,  and  the  integrity,  with  wmch  it 
was  formed.  On  more  than  one  occasion  this 
court  has  expressed  the  cautious  circumspec- 
tion with  which  it  approaches  the  consideration 
of  such  questions;  and  has  declared  that,  in 
no  doubtful  case  would  it  pronounce  a  legisla- 
tive act  to  be  contrary  to  the  constitution.  But 
the  American  people  have  said,  in  the  constitu- 
tion of  the  United  States,  that  **no  state  shall 
pass  any  bill  of  attainder,  expo§t  facto  law,  or 
law  impairing  the  obligation  of  contracts."  In 
the  same  instrument  they  have  also  said,  "  that 
the  judicial  power  shairextend  to  all  cases  in 
law  and  equity  arising  under  the  constitution." 
On  the  judges  of  this  court,  then,  is  imposed 
the  high  and  solemn  duty  of  protecting,  fn>m 
even  legislative  violation,  those  contracts  which 
the  constitution  of  our  country  has  placed  be- 
yond legislative  control ;  and,  however  irksome 
the  task  may  be,  this  is  a  duty  from  which  we 
dare  not  shrink. 

*The  title  of  the  plaintiffs  originates  [*626 
in  a  charter  dated  the  18th  day  of  December, 
in  the  year  1769,  incorporating  twelve  persons 
therein  mentioned,  by  the  name  of  **  The  Trus- 
tees of  Dartmouth  College,"  granting  to  them 
and  their  successors  the  usual  corporate  privi- 
leges and  powers,  and  authorizing  the  trustees, 
who  are  to  f^ovem  the  college,  to  fill  up  all  va- 
cancies which  may  be  created  in  their  own 
body. 

The  defendant  claims  under  three  acts  of  the 
legislature  of  New  Hampshire,  the  most  ma- 
terial of  which  was  passed  on  the  27th  of 
June,  1816,  and  is  entitled,  "  an  act  to  amend 
the  charter,  and  enlarge  and  improve  the  cor- 
poration of  Dartmouth  College."  Among 
other  alterations  in  the  charter,  this  act  in- 
creases the  number  of  trustees  to  twenty-one, 
gives  the  appointment  of  the  additional  mem- 
bers to  the  executive  of  the  state,  and  creates  a 
board  of  overseers,  with  power  to  inspect  and 
control  the  most  important  acts  of  the  trustees. 
This  board  consists  of  twenty-five  persons. 
The  president  of  the  senate,  the  speaker  of  the 
house  of  representatives,  of  New  Hampshire, 
and  the  Governor  and  Lieutenant-Governor  of 
Vermont,  for  the  time  being,  are  to  be  mem- 
bers ex  officio.  The  board  &  to  be  conopleted 
by  the  Governor  and  council  of  New  Hamp- 
shire, who  are  also  empowered  to  fill  all  va- 
cancies which  may  occur.  The  acts  of  the 
18th  and  26th  of  December  are  supplemental 
to  that  of  the  27th  of  June,  and  are  principally 
intended  to  carry  that  act  into  effect. 

The  majority  of  the  trustees  of  the  college 
have  refused  to  accept  this  amended  charter, 
and  have  *brought  this  suit  for  the  [*627 
corporate  property,  which  is  in  possession  of  a 
person  holding  by  virtue  of  the  acts  which 
have  been  stated. 

It  can  require  no  argument  to  prove  that 
the  circumstances  of  this  case  constitute  a 
contract.  An  application  is  made  to  the 
crown  for  a  charter  to  incorporate  a  religious 
and  literary  institution.  In  the  application,  it 
is  stated  that  large  contributions  have  been 
made  for  the  object,  which  will  be  conferred 
on  the  corporation  as  soon  as  it  shall  be 
created.    The  charter  is  granted,   and  on  its 
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faith  the  pro^jerty  is  conveyed.     Surely  in  this 
transaction  ^very  ingredient  of  a  complete  and 
le^^timate  contract  is  to  be  found. 
The  points  for  consideration  are* 

1.  Is  this  contract  protected  by  the  constitu- 
tion of  the  C(nitcd  States? 

2.  Is  it  impaired  by  the  acts  under  which  the 
defendant  hnds? 

1.  On  the.^rst  point  it  has  been  argued,  that 
the  word  **  contract,"  in  its  broadest  sense, 
would  comprdliend  the  political  relations  be- 
tween the  gov^nment  and  its  citizens,  would 
extend  to  offic€i^  held  within  a  state  for  state 
purposes,  and  to  many  of  those  laws  concern- 
ing civil  institutions,  which  must  change  with 
circumstances,  and  be  modified  by  ordinary 
legislation;  which  deeply  concern  the  public, 
and  which,  to  preserve  good  government,  the 
public  judgment  must  control.  That  even 
marriage  is  a  contract,  and  its  obligations  are 
affected  by  the  laws  respecting  divorces.  That 
the  clause  .in  the  constitution,  if  construed  in 
628*]  its  greatest  latitude,  *  would  prohibit 
these  laws.  Taken  in  its  broad  unlimited 
sense,  the  clause  would  be  an  unprofitable  and 
vexatious  interference  with  the  internal  con- 
cerns of  a  state,  would  unnecessarily  and  un- 
wisely embarrass  its  legislation,  and  render  im- 
mutable those  civil  institutions  which  are  es- 
tablished for  purposes  of  internal  government, 
and  which,  to  subserve  those  purposes,  ought 
to  vary  with  varying  circumstances.  That  as 
the  framers  of  the  constitution  could  never 
have  intended  to  insert  in  that  instrument  a 
provision  so  unnecessary,  so  mischievous,  and 
so  repugnant  to  its  general  spirit,  the  term 
"contract"  must  be  understood  in  a  more 
limited  sense.  That  it  must  be  understood  as 
intended  to  guard  against  a  power  of  at  least 
doubtful  utility,  the  abuse  of  which  had  been 
extensively  felt ;  and  to  restrain  the  legislature 
in  future  from  violating  the  right  to  property. 
That  anterior  to  the  formation  of  the  constitu- 
tion, a  course  of  legislation  had  prevailed  in 
many,  if  not  in  all,  of  the  states,  which  weak- 
ened the  confidence  of  man  in  man.  and  em- 
barrassed all  transactions  between  individuals, 
by  dispensing  with  a  faithful  performance  of 
engagements.  To  correct  this  mischief,  by  re- 
straining the  power  which  produced  it,  the 
state  legislatures  were  forbidden  "to  pass 
any  law  impairing  the  obligation  of  con- 
tracts," that  is,  of  contracts  respecting  prop- 
ertr,  under  which  some  individual  could 
claim  a  right  to  something  beneficial  to  him- 
self; and  that  since  the  clause  in  the  consti- 
tution must  in  construction  receive  some  limi- 
tation, it  may  be  confined,  and  ought  to  be 
029*]  confined,  to  cases  of  this  ^description ; 
to  cases  within  the  mischief  it  waA  intended  to 
remedy. 

The  general  correctness  of  these  observations 
cannot  be  controverted.  That  the  framers  of 
the  constitution  did  not  intend  to  restrain  the 
states  in  the  regulation  of  their  civil  institu- 
tions, adopted  for  internal  government,  and 
that  the  instrument  they  have  given  us  is  not 
to  be  so  construed,  may  be  admitted.  The 
provision  of  the  constitution  never  has  been 
understood  to  embrace  other  contracts  than 
those  which  respect  property,  or  some  object 
of  value,  and  confer  rights  which  may  be  as- 
serted in  a  court  of  justice.     It  never  has  been 
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!  understood  to  restrict  the  general  right  of  the 
legislature  to  legislate  on  the  subject  of  di- 
vorces. Those  acts  enable  some  tribunal,  not 
to  unpair  a  marriage  contract,  but  to  liberate 
one  of  the  parties  because  it  has  been  broken 
by  the  other.  When  any  state  legislature  shall 
pass  an  act  annulling  all  marriage  contracts,  or 
allowing  either  party  to  annul  it  without  the 
consent  of  the  other,  it  will  be  time  enough  to 
inquire  whether  such  an  act  be  constitutional. 

The  parties  in  this  case  differ  less  o"?  gen- 
eral principles,  less  on  the  true  constniction  of 
the  constitution  in  the  abstract,  than  on  the 
application  of  those  principles  to  this  case, 
and  on  the  true  construction  of  the  charier 
of  1769.  This  is  the  point  on  which  the 
cause  essentially  depends.  If  the  act  of  in- 
corporation he  a  grant  of  political  power,  if 
it  create  a  civil  institution  to  be  employed 
in  the  administration  of  the  government,  or 
if  the  funds  of  the  college  be  *public  [*630 
property,  or  if  the  state  of  New  Hampshire, 
as  a  government,  be  alone  interested  in  its 
transactions,  the  subject  is  one  in  which  the 
legislature  of  the  state  may  act  according  to 
its  own  judgment,  unrestrained  by  any  limi- 
tation of  its  power  imposed  by  the  constitution 
of  the  United  States. 

But  if  this  be  a  private  eleemosynary  insti- 
tution, endowed  with  a  capacity  to  take  prop- 
erty for  objects  unconnected  with  government, 
whose  funds  are  bestowed  by  individuals  on  the 
faith  of  the  charter  ;  if  the  donors  have  stipu- 
lated for  the  future  disposition  and  manage- 
ment of  those  funds  in  the  manner  prescribed 
by  themselves,  there  may  be  more  difliculty  in 
the  case,  although  neither  the  persons  who  have 
made  these  stipulations  nor  those  for  whose 
benefit  they  were  made,  should  be  parties  to 
the  cause.  Those  who  are  no  longer  interested 
in  the  property,  may  yet  retain  such  an  interest 
in  the  preservation  of  their  own  arrangements 
as  to  have  a  right  to  insist  that  those  arrange- 
ments shall  be  held  sacred.  Or,  if  they  have 
themselves  disappeared,  it  becomes  a  subject 
of  serious  and  anxious  inquiry,  whether  those 
whom  they  have  legally  empowered  to  repre- 
sent them  forever  may  not  assert  all  the  rights 
which  they  possessed,  while  in  being;  whether, 
if  thev  be  without  personal  representatives  who 
may  reel  injured  by  a  violation  of  the  compact, 
the  trustees  be  not  so  completely  their  repre- 
sentatives, in  the  eye  of  the-law,  as  to  stand  in 
their  place,  not  only  as  respects  the  government 
of  the  college,  but  also  as  respects  the  main- 
tenance of  the  college  charter. 

It  becomes,  then,  the  duty  of  the  court  mast 
^seriously  to  examine  this  charter,  and  [*63 1 
to  ascertain  its  true  character. 

From  the  instrument  itself,  it  appears  that 
about  the  year  1754,  the  Rev.  Eleazar  Wheelock 
established  at  his  own  expense,  and  on  his  own 
estate,  a  charity-school  for  the  instruction  of 
Indians  in  the  Christian  religion.  The  success 
of  this  institution  inspired  him  with  the  design 
of  soliciting  contributions  in  England  for  car- 
rying on,  and  extending,  his  undertaking.  In 
this  pious  work  he  employed  the  Rev.  Nathaniel 
Whi taker,  who,  by  virtue  of  a  power  of  at- 
torney from  Dr.  Wheelock,  appointed  the  Earl 
of  Dartmouth  and  others,  trustees  of  the  money 
which  had  been,  and  should  be.  contributecf; 
which  appointment  Dr.  Wheelock  confirmed 
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by  a  deed  of  trust  authorizing  the  trustees  to  fix 
on  a  site  for  the  college.  They  determined  to 
establish  the  school  on  Connecticut  River,  in 
the  western  part  of  New  Hampshire ;  that  situa- 
tion being  supposed  favorable  for  carrying  on 
tlie  original  design  among  the  Indians,  and  also 
for  promoting  learning  among  the  English: 
and  the  propnetors  in  the  neighborhood  having 
made  larere  offers  of  land,  on  condition  that 
the  college  should  there  be  placed.  Dr.  Whee- 
lock  then  applied  to  the  crown  for  an  act  of 
incorporation,  and  represented  the  expediency 
of  appointing  those  whom  he  had,  by  his  last 
will,  named  as  trustees  in  America,  to" be  mem- 
bers of  the  proposed  corporation.  *'In  con- 
sideration of  the  premises,"  "for  the  educa- 
tion and  instruction  of  the  youth  of  the  Indian 
tribes,"  &c.,  "and  also  of  English  youth,  and 
any  others,"  the  charter  was  granted,  and  the 
trustees  of  Dartmouth  college  were  by  that 
632*]  name  created  a  body  *corporate,  with 
power,  for  the  use  of  the  said  college,  to  acquire 
real  and  personal  property,  and  to  pay  the 
president,  tutors,  and  other  officers  of  the  col- 
lege«  such  salaries  as  they  shall  allow. 

The  charter  proceeds  to  appoint  Eleazer 
Wheelock,  "  the  founder  of  said  college, "  presi- 
dent thereof,  with  power  by  his  last  will  to  ap- 
point a  successor,  who  is  to  continue  in  office 
until  disapproved  by  the  trustees.  In  case  of 
vacancy,  the  trustees  may  appoint  a  president, 
and  incase  of  the  ceasing  of  a  president,  the 
senior  professor  or  tutor,  being  bne  of  the  trus- 
tees, shall  exercise  the  office,  until  an  appoint- 
ment shall  be  made.  The  trustees  have  power 
to  appoint  and  displace  professors,  tutors,  and 
other  officers,  ana  to  supply  any  vacancies 
which  may  be  created  in  their  own  body,  by 
death,  resignation,  removal,  or  disability;  and 
also  to  make  orders,  ordinances,  and  laws,  for 
the  government  of  the  college,  the  same  not 
being  repugnant  to  the  laws  of  Great  Britain,  or 
of  New  Hampshire,  and  not  excluding  any  per- 
son on  account  of  his  speculative  sentiments  in 
reli^on,  or  his  being  of  a  religious  profession 
different  from  that  of  the  trustees. 

This  charter  was  accepted,  and  the  property, 
both  real  and  personal,  which  had  been  con- 
tributed for  the  benetit  of  the  college,  was  con- 
veyed to,  and  vested  in.  the  corporate  body. 

From  this  brief  review  of  the  most  essential 
parts  of  the  charter,  it  is  apparent*  that  the 
funds  of  the  collece  consisted  entirely  of  pri- 
vate donations.  It  is,  perhaps,  not  very  im- 
portant who  were  the  donors.  The  probability 
IS,  that  the  Earl  of  Dartmouth,  and  the  other 
trustees  in  England,  were,  in  fact,  the  largest 
633*1  'contributors.  Yet  the  legal  conclusion , 
from  the  facts  recited  in  the  cnarter,  would 
probably  be,  that  Dr.  Wheelock  was  the  founder 
of  the  college. 

The  origin  of  the  institution  was,  undoubted- 
ly, the  Indian  charity-school,  established  by  Dr. 
Wheelock,  at  his  own  expense.  It  was  at  his 
instance,  and  to  enlarge  this  school,  that  contri- 
butions were  solicited  m  England.  The  person 
soliciting  these  contributions  was  bis  agent; 
and  the  trustees,  who  received  the  money,  were 
appointed  by,  and  act  under,  his  authority.  It 
is  not  too  much  to  say  that  the  funds  were  ob- 
tained by  him,  in  trust,  to  be  applied  bv  him  to 
the  purposes  of  his  enlarged  school.  The  char- 
ter of  incorporation  was  granted  at  his  instance. 
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The  persons  named  by  him  in  hit  last  will,  as 
the  trustees  of  his  charity  schocL  compose  a 
part  of  the  corporation,  and  he  i^feclared  to  be 
the  founder  of  the  college,  and  iti- president  for 
life.  Were  the  inquiry  materii%  we  should 
feel  some  hesitation  in  saying  tl4t  Dr.  Whee- 
lock. was  not,  in  law,  to  m  conideml  as  the 
founder'  of  this  institution,  anc^as  possessing 
all  the  rights  appertaining  to  jbat  character. 
But  be  this  as  it  may,  Dartm^lUth  College  w 
really  endowed  by  private  individuals,  who 
have  bestowed  their  funds  for  <the  proporaition 
of  the  Christian  religion  amcag  the  Indians, 
and  for  the  promotion  of  pkly  and  learning 
generally.  From  these  funcs  the  salaries  of 
the  tutors  are  drawn;  and  th^  salaries  lessen 
the  expense  of  education  to  the  students.  It 
*is,  then,  an  eleemosynary,*  4nd,  as  far  [*634fc 
as  respects  its  funds,  a  private  corporation. 

Do  its  objects  stamp  on  it  a  different  char- 
acter? Are  the  trustees  and  professors  public 
officers,  invested  with  any  portion  of  political 
power,  partaking  in  any  degree  in  the  adminis- 
tration of  civil  government,  and  performing 
duties  which  flow  from  the  sovereign  author- 
ity? 

That  education  is  an  object  of  national  con- 
cern, and  a  proper  subiect  of  legislation,  all 
admit.  That  there  may  be  an  institution  found- 
ed by  government,  and  placed  entirely  under 
it«  immediate  control,  the  officers  of  which 
would  be  public  officers,  amenable  exclusively 
to  government,  none  will  deny.  But  is  Dart- 
mouth College  such  an  institution?  Is  educa- 
tion altogether  in  the  hands  of  government? 
Does  every  teacher  of  youth  become  a  public 
officer,  and  do  donations  for  the  purpose  of 
education  necessarily  become  public  property. 
so  far  that  the  will  of  the  legislature,  not  the 
will  of  the  donor,  becomes  the  law  of  the  dona- 
tion? These  questions  are  of  serious  moment 
to  society,  and  deserve  to  be  well  considered. 

Doctor  Wheelock.  as  the  keeper  of  bis  char- 
ity-Bch(x>1,  instructing  the  Indians  in  the  art  of 
reading,  and  in  our  holy  religion;  sustaining 
them  at  his  own  expense,  and  on  the  voluntary 
contributions  of  the  charitable,  could  scarcely 
be  considered  as  a  public  officer,  exercising 
any  portion  of  those  duties  which  belong  to 
government;  nor  could  the  legislature  have 
*supposed  that  his  private  funds,  or  r*63S 
those  given  by  others,  were  subject  to  legisla- 
tive management,  because  they  were  applied  to 
the  purposes  of  education.  When,  afterwards, 
his  school  was  enlarged,  and  the  liberal  contri- 
butions made  in  England,  and  in  America, 
enabled  him  to  extend  his  cares  to  the  educa- 
tion of  the  youth  of  his  own  country,  no  change 
was  wrought  in  his  own  character,  or  in  the 
nature  of  his  duties.  Had  he  employed  as- 
sistant tutors  with  the  funds  contributed  by 
others,  or  had  the  trustees  in  England  estab- 
lished a  school  with  Dr.  Wheelock  at  its  bi-ad, 
and  paid  salaries  to  him  and  his  assistants, 
they  would  still  have  been  private  tutors;  and 
the  fact  that  they  were  employed  in  the  educa- 
tion of  youth  could  not  have  converted  them 
into  public  officers,  concerned  in  the  adminis- 
tration of  public  duties,  or  have  given  the  legis- 
lature a  right  to  interfere  in  the  management 
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of  the  fund.  The  trustees,  in  whose  care  that 
fund  was  placed  by  the  contributors,  would 
have  been  permittea  to  execute  their  trust  un- 
controlled by  legislative  authority. 

Whence,  then,  can  be  derived  the  idea  that 
Dartmouth  College  has  become  a  public  insti- 
tution, and  its  trustees  public  officers,  exercis- 
ing powers  conferred  by  the  public  for  public 
objects?  Not  from  the  source  whence  its  funds 
were  drawn;  for  its  foundation  is  purely  pri- 
vate and  eleemosynary.  Not  from  the  appli- 
cation of  those  funas;  for  money  may  be 
given  for  education,  and  the  persons  receiving 
It  do  not,  by  being  employed  in  the  education 
of  youth,  become  members  of  the  civil  govem- 
©36*]  ment.  Is  it  from  *the  act  of  incorpora- 
tion?   Let  this  subject  be  considered. 

A  corporation  is  an  artificial  being,  invisible, 
intangible,  and  existing  only  in  contemplation 
of  law.  Being  the  mere  creature  of  law,  it 
possesses  only  those  properties  which  the  charter 
of  its  creation  confers  upon  it,  either  expressly 
or  as  incidental  to  its  very  existence.  These 
are  such  as  are  supposed  best  calculated  to  ef- 
fect the  object  for  which  it  was  created. 
Among  the  most  important  are  immortality, 
and,  if  the  expression  may  be  allowed,  individ- 
uality; properties  by  which  a  perpetual  suc- 
cession of  many  persons  are  considered  as  the 
same,  and  may  act  as  a  single  individual. 
They  enable  a  corporation  to  manage  its  own 
afifairs,  and  to  hold  property  without  the  per- 
plexing intricacies,  the  hazardous  and  endless 
necessity,   of   perpetual  conveyances  for  the 

f>urpose  of  transmitting  it  from  hand  to  hand, 
t  is  chiefly  for  the  purpose  of  clothin^^  bodies 
of  men,  in  succession,  with  these  qualities  and 
capacities,  that  corporations  were  invented, 
and  are  in  use.  By  these  means,  a  perpetual 
succession  of  individuals  are  capable  of  acting 
for  the  promotion  of  the  particular  object, 
like  one  immortal  being.  But  this  being  does 
not  share  in  the  civil  government  of  the  coun- 
try, unless  that  be  the  purpose  for  which  it  was 
created.  Its  immortality  no  more  confers  on  it 
political  power,  or  a  political  character,  than 
immortality  would  confer  such  power  or  char- 
acter on  a  natural  person.  It  is  no  more  a  state 
instrument  than  a  natural  person  exercising 
the  same  powers  would  be.  If,  then,  a  natursd 
037*]  person,  employed  *by  individuals  in 
the  education  of  youth,  or  for  the  government 
of  a  seminary  in  which  youth  is  educated, 
would  not  become  a  public  officer,  or  be  con- 
sidered as  a  member  of  the  civil  government, 
how  is  it  that  this  artificial  being,  created  by 
law,  for  the  purpose  of  being  employed  by  the 
same  individuals  for  the  same  purposes,  should 
become  a  part  of  the  civil  government  of  the 
coimtry?  Is  it  because  its  existence,  its  capaci- 
ties, its  powers,  are  given  by  law?  Because 
the  government  has  given  it  the  power  to  take 
and  to  hold  property  in  a  particular  form,  and 
for  particular  purposes,  has  the  government  a 
consequent  right  substantially  to  chanp  that 
form,  or  to  vary  the  purposes  to  which  the 
property  is  to  be  applied?  This  principle  has 
never  been  asserted  or  recognized,  and  is  sup- 
ported by  no  authority.  Can  it  derive  aid  from 
n;ason? 

The  objects  for  which  a  corporation  is  cre- 
ated are  universally  such  as  the  government 
wishes  to  promote.   They  are  deemS  beneficial 
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to  the  country;  and  this  benefit  constitutes  the 
consideration,  and,  in  most  cases,  the  sole  con- 
sideration of  the  grant.  In  most  eleemosynary 
institutions,  the  object  would  be  difficult,  per- 
haps unattainable,  without  the  aid  of  a  charter 
of  incorporation.  Charitable,  or  public-spir- 
ited individuals,  desirous  of  making  permanent 
appropriations  for  charitable  or  other  useful 
purposes,  find  it  impossible  to  effect  their  de- 
sign securely,  and  certainly,  without  an  incor- 
porating act.  They  apply  to  the  government, 
state  their  beneficent  object,  and  offer  to  ad- 
vance the  monev  necessary  for  its  accomplish- 
ment, ♦provided  the  government  will  [*638 
confer  on  the  instrument  which  is  to  execute 
their  designs  the  capacity  to  execute  them. 
The  proposition  is  considered  and  approved. 
The  benefit  to  the  public  is  considered  as  an 
ample  compensation  for  the  faculty  it  confers, 
and  the  corporation  is  created.  Ii  the  advan- 
tages to  the  public  constitute  a  full  compensa- 
tion for  the  faculty  it  gives,  there  can  be  no 
reason  for  exacting  a  further  compensation,  by 
claiming  a  right  to  exercise  over  this  artificial 
being  a  power  which^ changes  its  nature,  and 
touches  the  fund,  for  the  security  and  applica- 
tion of  which  it  was  created.  There  can  be  no 
reason  for  implying  in  a  charter,  given  for  a 
valuable  consideration,  a  power  which  is  not 
only  not  expressed,  but  is  in  direct  contradiction 
to  its  express  stipulations. 

From  the  fact,  then,  that  a  charter  of  incorpo- 
ration has  been  granted,  nothing  can  be  inferred 
which  changes  the  character  of  the  institution, 
or  transfers  to  the  government  anv  new  power 
over  it.  The  character  of  civil  institutions 
does  not  grow  out  of  their  incorporation,  but 
out  of  the  manner  in  which  they  are  formed, 
and  the  objects  for  which  they  are  created. 
The  right  to  change  them  is  not  founded  on 
their  being  incorporated,  but  on  their  being  the 
instruments  of  government,  created  for  its  pur- 
poses. The  same  institutions,  created  for  the 
same  objects,  though  not  incorporated,  would  be 
public  institutions,  and,  of  course,  be  controlla- 
ble by  the  legislature.  The  incorporating  act 
neither  gives  nor  prevents  this  control.  Nei- 
ther, in  reason,  can  the  incorporating  act 
♦change  the  character  of  a  private  [^39 
eleemosynary  institution. 

We  are  next  led  to  the  inquiry,  for  whose 
benefit  the  property  given  to  Dartmouth  Col- 
lege was  secured.  The  counsel  for  the  de- 
fendant have  insisted  that  the  beneficial  inter- 
est is  in  the  people  of  New  Hampshire.  The 
charter,  after  reciting  the  preliminary  measures 
which  had  been  taken,  and  the  application  for 
an  act  of  incorporation ,  proceeds  thus :  '  *  Know 
ye,  therefore,  that  we,  considering  the  premis- 
es, and  being  willing  to  encourage  the  laudable 
and  charitable  design  of  spreeuling  Christian 
knowledge  among  the  savages  of  our  American 
wilderness,  and,  also,  that  the  best  means  of 
education  be  established,  in  our  province  of 
New  Hampshire,  for  the  benefit  of  said  prov- 
ince, do,  of  our  special  grace,"  &c.  Do  these 
expressions  bestow  on  New  Hampshire  any 
exclusive  right  to  the  property  of  the  college, 
any  exclusive  interest  in  the  labors  of  the  pro- 
fessors? Or  do  they  merely  indicate  a  willing- 
ness that  New  Hampshire  should  enjoy  those 
advantages  which  result  to  all  from  the  estab- 
lishment of   a  seminary  of   learning  in  the 
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aeighborhood?  On  this  point  we  think  it  im- 
possible to  entertain  a  serious  doubt.  The 
words  themselves,  unexplained  by  the  context, 
indicate  that  the  "benefit  intended  for  the 
province"  is  that  which  is  derived  from  "es- 
tablishing the  best  means  of  education  there- 
in;*' that  is,  from  establishing  in  the  province 
Dartmouth  College,  as  constituted  by  the  char- 
ter. But,  if  these  words,  considered  alone, 
«40*]  could  admit  of  doubt,  that  *doubt  is 
completely  removed  by  an  inspection  of  the 
entire  instrument. 

The  particular  interests  of  New  Hampshire 
never  entered  into  the  mind  of  the  donors, 
never  constituted  a  motive  for  their  donation. 
The  propagation  of  the  Christian  religion 
among  the  savages,  and  the  dissemination  of 
useful  knowledge  among  the  vouth  of  the 
country,  were  the  avow^  and  the  sole  objects 
of  their  contributions.  In  these.  New  Hamp- 
shire would  participate ;  but  nothing  particular 
or  exclusive  was  intended  for  her.  Even  the 
site  of  the  college  was  selected,  not  for  the 
sake  of  New  Hampshire,  but  because  it  was 
"most  subservient  to  the  great  ends  in  view," 
and  because  liberal  donations  of  land  were  of> 
fered  bv  the  proprietors,  on  condition  that  the 
institution  should  be  there  established.  The 
real  advantages  from  the  location  of  the  col- 
lege, are,  perhaps,  not  less  considerable  to 
those  on  the  west  than  to  those  on  the  east 
side  of  Connecticut  River.  The  clause  which 
constitutes  the  incorporation,  and  expresses  the 
obiects  for  which  it  was  made,  declares  those 
objects  to  be  the  instruction  of  the  Indians, 
"  and  also  of  English  youth,  and  any  others." 
So  that  the  objects  of  the  contributors,  and  the 
incorporating  act.  were  the  same ;  the  promo- 
tion of  Christianity,  and  of  education  generally, 
not  the  interests  of  New  Hampshire  particu- 
larly. 

From  this  review  of  the  charter,  it  appears 
that  Dartmouth  College  is  an  eleemosynary  in- 
stitution, incorporated  for  the  purpose  of  per- 
petuating the  application  of  the  bounty  of  the 
donors,  to  the  specified  objects  of  that  bounty; 
64 1*]  that  itj?  trustees  or  governors  *were  orig- 
inally named  by  the  founder,  and  invested 
with  the  power  of  perpetuating  themselves; 
that  they  are  not  public  officers,  nor  is  it  a  civil 
institution,  participating  in  the  administration 
of  government;  but  a  charity  school,  or  a  sem- 
inary of  education,  incorporated  for  the  preser- 
vation of  its  property,  and  the  perpetual 
application  of  that  property  to  the  objects  of 
its  creation. 

Yet  a  question  remains  to  be  considered,  of 
more  real  difficulty,  on  which  more  doubt  has 
been  entertained  than  on  all  that  have  been 
discussed.  The  founders  of  the  college,  at 
least  those  whose  contributions  were  in  money, 
have  parted  with  the  property  bestowed  upon 
it,  and  their  representatives  have  no  interest  in 
that  property.  The  donors  of  land  are  equally 
without  interest,  so  long  as  the  corporation 
shall  exist.  Could  they  he  found,  they  are  un- 
affected by  any  alteration  in  its  constitution, 
and  probably  regardless  of  its  form,  or  even  of 
its  existence.  The  students  are  fluctuating, 
and  no  individual  among  our  youth  has  a 
vested  interest  in  the  institution,  which  can  be 
asserted  in  a  court  of  justice.  Neither  the 
founders  of   the  college   nor  the  youth  for 
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whose  benefit  it  was  founded  complain  of  the 
alteration  made  in  its  charter,  or  think  them- 
selves injured  by  it.  The  trustees  alone  com- 
plain, and  the  trustees  have  no  beneficial  inter- 
est to  be  protected.  Can  this  be  such  a  con- 
tract as  the  constitution  intended  to  withdraw 
from  the  power  of  state  legislation?  Contraota, 
the  parties  to  which  have  a  vested  beneficial 
interest,  and  those  only,  it  has  been  said,  are 
the  objects  about  *which  the  constitu-  [*642 
tion  is  solicitous,  and  to  which  its  protection  is 
extended. 

The  court  has  bestowed  on  this  argument  the 
most  deliberate  consi<j[eration,  and  the  result 
will  be  stated.  Dr.  Wheelock,  acting  for  him- 
self, and  for  those  who,  at  his  solicitation,  had 
made  contributions  to  his  school,  applied  for 
this  charter,  as  the  instrument  which  should 
enable  him,  and  them,  to  perpetuate  their  be- 
neficent intention.  It  was  granted.  An  arti- 
ficial, immortal  being,  was  created  by  the 
crown,  capable  of  receiving  and  distributing 
forever,  according  to  the  will  of  the  donors, 
the  donations  which  should  be  made  to  it.  On 
this  being,  the  contributions  which  had  been 
collected  were  immediately  bestowed.  These 
gifts  were  made,  not,  indeed,  to  make  a  profit 
for  the  donors,  or  their  pf)Sterity,  but  for  some- 
thing in  their  opinion  of  inestimable  value;  for 
something  which  they  deemed  a  full  equivalent 
for  the  money  with  which  it  was  purchased. 
The  consideration  for  which  they  stipulated,  is 
the  perpetual  application  of  the  fund  to  its  ob- 
iect,  in  the  mode  prescribed  by  themselves. 
Their  descendants  may  take  no  interest  in  the 
preservation  of  this  consideration.  But  In  this 
respect  their  descendants  are  not  their  repre- 
sentatives. They  are  represented  by  the  cor- 
poration. The  corporation  is  the  assignee  of 
their  rights,  stands  in  their  place,  and*  dis- 
tributes their  bounty,  as  they  would  themselves 
have  distributed  it,  had  they  been  inmiortal. 
So  with  respect  to  the  students  who  are  to  d^ 
rive  learning  from  this  source.  The  corpora- 
tion is  a  trustee  for  them  also.  Their  potential 
rights,  which,  taken  distributively,  *are  [*643 
imperceptible,  amount  collectively  to  a  most 
important  interest.  These  are,  in  the  aggre- 
gate, to  be  exercised,  asserted  and  protected, 
by  the  corporation.  They  were  as  completely 
oiit  of  the  donors,  at  the  mstant  of  their  being 
vested  in  the  corporation,  and  as  incapable  (3 
being  asserted  by  the  students,  as  at  precient. 

According  to  the  theory  of  the  British  con- 
stitution, their  parliament  is  omnipotent.  To 
annul  corporate  rights  might  give  a  shock  to 
public  opinion,  which  that  government  has 
chosen  to  avoid;  but  its  power  is  not  ques- 
tioned. Had  parliament,  immediately  after  the 
emanation  of  this  charter,  and  the  execution  of 
those  conveyances  which  followed  it.  annulled 
the  instrument,  so  that  the  living  donors  would 
have  witnessed  the  disappointment  of  their 
hopes,  the  perfidy  of  the  transaction  would 
have  been  universally  acknowledged.  Yet 
then,  as  now,  the  donors  would  haTe  had  no 
interest  in  the  property;  then,  as  now,  those 
who  might  be  students  would  have  had  no 
rights  to  be  violated;  then,  as  now,  it  mif^t  be 
said,  that  the  trustees,  in  whom  the  rights  of 
all  were  combined,  possessed  no  private,  indi- 
vidual, beneficial  interest  in  the  property  con- 
fided to  their  protection.    Yet  the  contract 
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would  at  that  time  have  been  deemed  sacred 
by  all.  What  has  since  occurred  to  strip  it  of 
its  inviolability  ?  Circumstances  have  not 
changed  it.  In  reason,  in  justice,  and  in  law, 
it  18  now  what  it  was  in  1769. 

This  is  plainly  a  contract  to  which  the  do- 
nors, the  trustees,  and  the  crown  (to  whose 
rights  and  obligations  New  Hampshire  suc- 
04r4r*]  ceeds),  were  the  original  *parties.  It 
is  a  contract  made  on  a  valuable  consideration. 
It  is  a  contract  for  the  security  and  disposi- 
tion of  property.  It  is  a  contract,  on  the  faith 
of  which  real  and  personal  estate  has  been 
conveyed  to  the  corporation.  It  is  then  a  con- 
tract within  the  letter  of  the  constitution,  and 
within  its  spirit  also,  unless  the  fact  that  the 
property  is  m vested  by  the  donors  in  trustees 
for  the  promotion  of  religion  and  education, 
for  the  benefit  of  persons  who  are  perpetually 
changing,  though  the  objects  remain  the  same, 
shall  create  a  particular  exception,  taking  this 
case  out  of  the  prohibition  contained  in  the  con- 
stitution. 

It  is  more  than  possible  that  the  preservation 
of  rights  of  this  description  was  not  particularly 
in  the  view  of  the  framers  of  the  constitution 
when  the  clause  under  consideration  was  intro- 
duced into  that  instrument.  It  is  probable 
that  interferences  of  more  frequent  recurrence, 
to  which  the  temptation  was  stronger,  and  of 
which  the  mischief  was  more  extensive,  consti- 
tuted the  great  motive  for  imposing  this  restric- 
tion on  the  state  legislatures.  But  although  a 
particular  and  a  rare  case  mav  not,  in  itself,  be 
of  sufficient  magnitude  to  inauce  a  rule,  yet  it 
must  be  governed  by  the  rule,  when  estab- 
lished, imless  some  plain  and  strong  reason  for 
excluding  it  can  be  given.  It  is  not  enough  to 
say  that  this  particular  case  was  not  in  the  mind 
of  the  convention  when  the  article  was  framed, 
nor  of  the  American  people  when  it  was 
adopted.  It  is  necessary  to  go  farther,  and  to 
say  that,  had  this  particular  case  been  sug- 
^sted,  the  language  would  have  been  so  va- 
ried, as  to  exclude  it,  or  it  would  have  been 
646*]  made  a  special  exception.  The  *case 
being  within  the  words  of  the  rule,  must  be 
within  its  operation  likewise,  unless  there  be 
something  in  the  literal  construction  so  obvi- 
ously absurd,  or  mischievous,  or  repugnant  to 
the  general  spirit  of  the  instrument,  as  to  jus- 
tify those  who  expound  the  constitution  in 
making  it  an  exception. 

On  what  safe  and  intelligible  ground  can  this 
exception  stand.  There  is  no  exception  in  the 
constitution,  no  sentiment  delivered  bv  its  con- 
temporaneous expounders,  which  would  justify 
us  in  making  it.  In  the  absence  of  all  au- 
thority of  this  kind,  is  there,  in  the  nature  and 
reason  of  the  case  itself,  that  which  would  sus- 
tain a  construction  of  the  constitution,  not  war- 
ranted by  its  words?  Are  contracts  of  this 
description  of  a  character  to  excite  so  little  in- 
terest that  we  must  exclude  them  from  the 
provisions  of  the  constitution,  as  being  un- 
worthy of  the  attention  of  those  who  framed 
the  instrument?  Or  does  public  policy  so  impe- 
riously demand  their  remaining  exposed  to  legis- 
lative alteration,  as  to  compel  us,  or  rather  per- 
mit us  to  say  that  these  words,  which  were  in- 
troduced to  give  stability  to  contracts,  and  which 
in  their  plain  import  comprehend  this  contract, 
must  yet  be  so  construed  as  to  exclude  it? 
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Almost  all  eleemosynary  corporations,  those 
which  are  created  for  the  promotion  of  religion, 
of  charity,  or  of  education,  are  of  the  same 
character.  The  law  of  this  case  is  the  law  of 
all.  In  every  literary  or  charitable  institution, 
unless  the  objects  of  the  bounty  be  thei^selves 
incorporated,  the  whole  legal  interest  is  in 
trustees,  and  can  be  asserted  only  by  them. 
The  donors,  or  claimants  of  the  bountv,  if 
♦they  can  appear  ih  court  at  all,  can  [*o46 
appear  only  to  complain  of  the  trustees.  In  all 
other  situations,  they  are  identified  with,  and 
personated  by,  the  trustees;  and  their  rights 
are  to  be  defended  and  maintained  by  them. 
Religion,  Charity,  and  Education,  are,  in  the 
law  of  England,  legatees  or  donees,  capable  of 
receiving  bequests  or  donations  in  this  form. 
They  appear  in  court,  and  claim  or  defend  by 
the  corporation.  Are  they  of  so  little  estima- 
tion in  the  United  States  that  contracts  for 
their  benefit  must  be  excluded  from  the  pro- 
tection of  words  which,  in  their  natural  import, 
include  them?  Or  do  such  contracts  so  neces- 
sarily require  new-modeling  by  the  authority 
of  the  legislature  that  the  ordinary  rules  of 
construction  must  be  disregarded  in  order  to 
leave  them  exposed  to  legislative  alteration? 

All  feel  that  these  objects  are  not  deemed 
unimportant  in  the  United  States.  The  inter- 
est which  this  case  has  excited  proves  that 
they  are  not.  The  f  ramers  of  the  constitution 
did  not  deem  them  unworthy  of  its  care  and 
protection.  Thev  have,  though  in  a  different 
mode,  manifested  their  respect  for  science,  by 
reserving  to  the  government  of  the  Union.the 
power  **  to  promote  the  progress  of  science  and 
useful  arts,  by  securing  for  limited  times  to 
authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries."  They 
have  so  far  withdrawn  science,  and  the  useful 
arts,  from  the  action  of  the  state  governments. 
Why,  then,  should  they  be  supposed  so  regard- 
less of  contracts  made*  for  the  advancement  of 
literature  as  to  intend  to  exclude  them  from 
provisions  made  for  the  security  *of  [*047 
ordinary  contracts  between  man  and  man?  No 
reason  for  making  this  supposition  is  perceived. 

If  the  insignificance  of  the  object  does  not  re- 
quire that  we  should  exclude  contracts  respect- 
ing it  from  the  protection  of  the  constitution, 
neither,  as  we  conceive,  is  the  policy  of  leaving 
them  subject  to  legislative  alteration  so  appar- 
ent as  to  require  a  forced  construction  of  that 
instrument  in  order  to  effect  it.  These  elee- 
mosynary institutions  do  not  fill  the  place, 
which  would  otherwise  be  occupied  by  govern- 
ment, but  that  which  would  otherwise  remain 
vacant.  They  are  complete  acquisitions  to 
literature.  They  are  donations  to  education; 
donations  which  any  government  roust  be  dis- 
posed rather  to  encourage  than  to  discounte- 
nance. It  requires  no  very  critical  examination 
of  the  human  mind  to  enable  us  to  determine 
that  one  great  inducement  to  these  gifts  is  the 
conviction  felt  by  the  giver,  that  the  disposi- 
tion he  makes  of  them  is  immutable.  It  is  prob- 
able that  no  man  ever  was,  and  that  no  man 
ever  will  be,  the  founder  of  a  college,  believ- 
ing at  the  time  that  an  act  of  incorporation 
constitutes  no  security  for  the  institution ;  be- 
lieving that  it  is  immediately  to  be  deemed  a 
public  institution,  whose  funds  are  to  be  gov- 
erned and  applied,  not  by  the  will  of  the  donor, 
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but  by  the  will  of  the  legislature.  All  such 
^fts  are  made  in  the  pleasing,  perhaps  delu- 
sive hope,  that  the  charity  will  flow  forever  in 
the  channel  which  the  ^vers  have  marked  out 
for  it.  If  every  man  nnds  in  his  own  bosom 
strong  evidence  of  the  universality  of  this  sen- 
timent, there  can  be  but  little  reason  to  imagine 
that  the  framers  of  our  constitution  were 
64:8*]  ^strangers  to  it,  and  that,  feeling  the 
necessity  and  policy  of  giving  permanence  and 
security  to  contracts,  of  withdrawing  them 
from  the  influence  of  legislative  bodies,  whose 
fluctuating  policy,  and  repeated  interferences, 
produced  the  most  perplexing  and  injurious 
embarrassments,  they  still  deemed  it  necessary 
to  leave  these  contracts  subject  to  those  inter- 
ferences. The  motives  for  such  an  exception 
must  be  very  powerful,  to  justify  the  construc- 
tion which  makes  it. 

The  motives  suggested  at  the  bar  grow  out 
of  the  original  appointment  of  the  trustees, 
which  is  supposed  to  have  been  in  a  spirit  hos- 
tile to  the  genius  of  our  government,  and  the 
presumption  that,  if  allowed  to  continue  them- 
selves, they  now  are,  and  must  remain  forever, 
what  they  originally  were.  Hence  is  inferred 
the  necessity  of  applying  to  this  corporation, 
and  to  other  similar  corporations,  the  correcting 
and  improving  hand  of  the  legislature. 

It  has  been  urged  repeatedly,  and  ceil^inly 
with  a  degree  of  earnestness  which  attracted 
attention,  that  the  trustees  deriving  their  power 
from  a  re^al  source,  must  necessarily  paitake 
of  the  spirit  of  their  origin ;  and  that  their  first 

f)ripciples,  unimproved  by  that  resplendent 
ight  which  has  been  shed  around  them,  must 
continue  to  govern  the  college,  and  to  ^de 
the  students.  Before  wc  inquire  into  the  mflu- 
ence  which  this  argument  ought  to  have  on  the 
constitutional  question,  it  may  not  be  amiss  to 
examine  the  fact  on  which  it  rests.  The  first 
trustees  were  undoubtedly  named  in  the  charter 
by  the  crown;  but  at  whose  suggestion  were 
tliey  named?  By  whom  were  they  selected? 
64rO*]*The  charter  informs  us.  Dr.  Wheelock 
had  represented  "that,  for  many  weighty 
reasons,  it  would  be  expedient  that  the  gentle- 
men whom  he  had  already  nominated  in  his 
last  will,  to  be  trustees  in  America,  should  be 
of  the  corporation  now  proposed. "  When,  after- 
wards, the  trustees  are  named  in  the  charter, 
can  it  be  doubted  that  the  persons  mentioned 
by  Dr.  Wheelock  in  his  will  were  appointed? 
Some  were  probably  added  by  the  crown,  with 
the  approbation  of  Dr.  Wheelock.  Among 
these  is  the  doctor  himself.  If  any  others  were 
appointed  at  the  instance  of  the  crown,  they 
are  the  governor,  three  members  of  the  coun- 
cil, and  the  speaker  of  the  house  of  representa- 
tives of  the  colony  of  New  Hampshire.  The 
stations  filled  by  these  persons  ought  to  rescue 
them  from  any  other  imputation  than  too  great 
a  dependence  on  the  crown.  If,  in  the  revolu- 
tion that  followed,  they  acted  under  the  influ- 
ence of  this  sentiment,  they  must  have  ceased 
to  be  trustees;  if  they  took  part  with  their  coun- 
trymen, the  imputation  which  suspicion  might 
excite  would  no  longer  attach  to  them.  The 
original  trustees,  then,  or  most  of  them,  were 
named  by  Dr.  Wheelock,  and  those  who  were 
added  to  his  nomination,  most  probably  with 
his  approbation,  were  among  tlie  most  eminent 
and  resi^ectable  individuals  in  New  Hampshire. 

6ft3 


The  only  evidence  which  we  posseae  of  the 
character  of  Dr.  Wheelock  is  furnished  by  this 
charter.  The  judicious  means  employed  for 
the  accomplishment  of  his  object,  and  the  suc- 
cess which  attended  his  endeavors,  would  lead 
to  the  opinion  that  he  united  a  sound  under- 
standing to  that  humanity  and  benevolence 
♦which  suggested  his  undertaking.  It  ['650 
surely  cannot  be  assumed  that  his  trustees  were 
selected  without  judgment.  With  as  little 
probability  can  it  be  assumed,  that,  while  the 
light  of  science,  and  of  liberal  principles,  per- 
vades the  whole  community  these  originally 
benighted  trustees  remain  m  utter  darkness, 
incapable  of  participating  in  the  general  im- 
provement; that,  while  the  human  race  is  rapid- 
ly advancing,  they  are  stationary.  Reasoning 
a  priori,  we  should  believe  that  learned  and 
intelligent  men,  selected  by  its  patrons  for  the 
government  of  a  literary  institution,  would  se- 
lect learned  and  intelligent  men  for  their  suc- 
cessors; men  as  well"  fitted  for  the  goverment 
of  a  college  as  those  who  might  be  chosen  by 
other  means.  Should  this  reasoning  ever  prove 
erroneous  in  a  particular  case,  pubnc  ofHuion, 
as  has  been  stated  at  the  bar,  would  correct  the 
institution.  The  mere  possibility  of  the  con- 
trary would  not  justify  a  construction  of  the 
constitution  which  should  exclude  these  con- 
tracts from  the  protection  of  a  provision  whose 
terms  comprehend  them. 

The  opinion  of  the  court,  after  mature  de- 
libemtion,  is,  that  this  is  a  contract,  the  obli^- 
tion  of  which  cannot  be  impaired  without  vio- 
lating the  constitution  of  the  United  States. 
This  opinion  appears  to  us  to  be  equally  sup- 
ported by  reason,  and  by  the  former  decisions 
of  this  court. 

2.  We  next  proceed  to  the  inquiry  whether 
its  obligation  has  been  impaired  by  those  acts 
of  the  legislature  of  New  Hampshire  to  which 
the  special  verdict  refers. 

♦From  the  review  of  this  charter,  [*651 
whif^h  has  been  taken,  it  appears  that  the  whole 
power  of  governing  the  college,  of  appointing 
and  removing  tutors,  of  flxing  their  salaries,  of 
directing  the  course  of  study  to  be  pursued  by 
the  students,  and  of  filling  up  vacancies  created 
in  their  own  body,  was  vested  in  the  trustees. 
On  the  part  of  the  crown  it  was  expressly  stipu- 
lated that  this  corporation,  thus  constituted, 
should  continue  forever;  and  that  the  number 
of  trustees  should  forever  consist  of  twelve, 
and  no  more.  By  this  contract  the  crown  was 
bound,  and  coula  have  made  no  violent  altera- 
tion in  its  essential  terms,  without  impairing  its 
obligation. 

By  the  revolution,  the  duties,  as  well  as  the 
powers,  of  government  devolved  on  the  people 
of  New  Hampshire.  It  is  admitted,  that  among 
the  latter  was  comprehended  the  transcendent 
power  of  parliament,  as  well  as  that  of  the  ex- 
ecutive department.  It  is  too  clear  to  require 
the  support  of  argument,  that  all  contracts,  and 
rights,  respecting  property,  remained  unchanged 
by  the  revolution.  The  obligations, then,  which 
were  created  by  the  cliarter  to  Dartmouth  Col- 
lege, were  the  same  in  the  new  that  they  had 
been  in  the  old  government  The  power  of  the 
government  was  also  the  same.  A  repeal  of 
this  charter  at  any  time  prior  to  the  aooption 
of  the  present  constitution  of  the  United  States, 
would  have  been  an  extraordinary  and  unpre. 
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cedeDted  act  of  power,  but  one  which  could 
have  been  contested  only  by  the  restrictions  up- 
on the  legislature,  to  be  found  in  the  constitu- 
tion of  the  state.  But  the  constitution  of  the 
United  States  lias  imposed  this  additional  limi- 
^52*]  tation,  *that  the  legislature  of  a  state 
shall  pass  no  act  "  impairing  the  obligation  of 
contracts." 

It  has  been  already  stated  that  the  act  "to 
amend  the  charter,  and  enlarge  and  improve 
the  corporation  of  Dartmouth  College, '  in- 
creases the  number  of  trustees  to  twenty- 
one,  gives  the  appointment  of  the  additional 
members  to  the  executive  of  the  state,  and  cre- 
ates a  board  of  ovei'seers,  to  consist  of  twenty- 
five  persons,  of  whom  twenty-one  are  also  ap- 
pointed by  the  executive  of  New  Hampshire, 
who  have  power  to  inspect  and  control  the 
most  important  acts  of  the  trustees. 

On  the  effect  of  this  law,  two  opinions  can- 
not be  entertained.  Between  actmg  directly, 
and  acting  through  the  agency  of  trustees  and 
overseers,  no  essential  difference  is  perceived*. 
The  whole  power  of  governing  the  college  is 
transferred  from  trustees  appointed  according 
to  the  will  of  the  founder,  expressed  in  the 
charter,  to  the  executive  of  New  Hampshire. 
The  management  and  application  of  the  funds 
of  this  eleemosynary  institution,  which  are 
placed  by  the  donors  in  the  hands  of  trustees 
named  in  the  charter,  and  empowered  to  per- 
petuate themselves,  are  placed  by  this  act  under 
the  control  of  the  government  of  the  state. 
The  will  of  the  state  is  substituted  for  the  will 
of  the  donors,  in  every  essential  operation  of 
the  college.  This  is  not  an  immatenal  change. 
The  founders  of  the  college  contracted,  not 
merely  for  the  perpetual  application  of  the 
funds  which  they  gave,  to  the  objects  for 
which  those  funds  were  given ;  they  contracted 
also  to  secure  that  application  by  the  constitu- 
053*1  tion  of  the  corporation?  ♦They  con- 
tractea  for  a  system  which  should,  as  far  as 
human  foresight  can  provide,  retain  forever 
the  government  of  the  literary  institution  they 
had  formed,  in  the  hands  of  persons  approved 
bv  themselves.  This  system  is  totally  changed. 
The  charter  of  1769  exists  no  longer.  It  is  re- 
organized; and  re-organized  in  such  a  manner 
as  to  convert  a  literary  institution,  moulded  ac- 
cording to  the  will  of  its  founders,  and  placed 
under  the  control  of  private  literary  men,  into 
a  machine  entirely  subservient  to  the  will  of 
government.  This  may  be  for  the  advantage 
of  this  college  in  particular,  and  may  lie  for 
the  advantage  of  literature  in  general,  but  it  is 
not  according  to  the  will  of  the  donors,  and  is 
subversive  of  that  contract,  on  the  faith  of 
which  their  property  was  given. 

In  the  view  which  has  \Sien  taken  of  this  in- 
teresting case,  the  court  has  confined  itself  to 
the  right  possessed  by  the  trustees,  as  the  as- 
signees and  representatives  of  the  donors  and 
founders,  for  the  benefit  of  religion  and  litera- 
ture. Yet  it  is  not  clear  that  the  trustees 
ought  to  be  considered  as  destitute  of  such 
beneficial  interest  in  themselves  as  the  law 
may  respect.  In  addition  to  their  being  the 
legal  owners  of  the  property,  and  to  their  hav- 
ing a  freehold  right  in  the  powers  confided  to 
them,  the  charter  itself  countenances  the  idea 
that  trustees  may  also  be  tutors  with  salaries. 
The  first  pi-esident  was  one  of  the  original  trus- 
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tees^  and  the  charter  provides,  that  in  case  of 
vacancy  in  that  oflSce,  "  the  senior  professor  or 
tutor,  being  one  of  the  trustees,  slmil  exercise 
the  ofi^ce  of  president,  until  the  trustees  shall 
make  choice  *of ,  and  appoint  a  prcsi-  P654 
dent."  According  to  the  tenor  of  the  ciiarter, 
then,  the  trustees  might,  without  impropriety, 
appoint  a  president  and  other  professors  from 
their  own  body.  This  is  a  power  not  entirely 
unconnected  with  an  interest.  Even  if  the 
proposition  of  the  counsel  for  the  defendant 
were  sustained ;  if  it  were  admitted  that  those 
contracts  only  are  protected  by  the  .constitu- 
tion, a  beneficial  interest  in  which  is  vested  in 
the  party,  who  appears  in  court  to  assert  that 
interest;  yet  it  is  by  no  means  clear  that  the 
trustees  of  Dartmouth  College  have  no  benefi- 
cial interest  in  themselves. 

But  the  court  has  deemed  it  unnecessary  to 
investigate  this  particular  point,  being  of  opin- 
ion, on  general  principles,  that  in  these  private 
eleemosynary  institutions,  the  body  corporate, 
as  possessing  the  whole  legal  and  equitable  inter- 
est, and  completely  representing  the  donors,  for 
the  purpose  of  executing  the  trust,  has  rights 
which  are  protected  by  the  constitution. 

It  results  from  this  opinion,  that  the  acts  of 
the  legislature  of  New  Hampshiie,  which  are 
stated  in  the  special  verdict  found  in  this  cause, 
are  repugnant  to  the  constitution  of  the  United 
States;  and  tliat  the  judgment  on  this  special 
verdict  ought  to  have  been  for  the  plaintiffs. 
The  judgment  of  the  State  Court  must  there- 
fore be  reversed. 

Washington,  J.  This  cause  turns  upon  the 
validity  of  certain  laws  of  tlie  state  of  New 
Hampshire,  which  have  been  stated  in  the  case, 
and  which,  it  is  contended  by  the  counsel  for 
the  plaintiffs  *in  error,  are  void,  being  [*656 
repugnant  to  the  constitution  of  that  state,  and 
also  to  the  constitution  of  the  United  States. 
Whether  the  first  objection  to  these  laws  be 
well  founded  or  not,  is  a  question  with  which 
this  court,  in  this  case,  has  nothing  to  do;  be* 
cause  it  has  no  jurisdiction,  as  an  appellate 
court,  over  the  decisions  of  a  state  court,  ex- 
cept in  cases  where  is  drawn  in  question  the 
validity  of  a  treaty,  or  statute  of,  or  an  authori- 
tv  exercised  under,  the  United  States,  and  the 
decision  is  against  their  validity ;  or  where  is 
drawn  in  question  the  validitv  of  a  statute  of, 
or  an  authority  exercised  unaer,  any  state,  on 
the  ground  of  their  being  repugnant  to  the  con- 
stitution, treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity ;  or 
where  is  drawn  in  question  the  construction  of 
any  clause  of  the  constitution,  or  of  a  treatv,  or 
statute  of,  or  commission  held  under,  the  Unit- 
ed States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  exemption  specially  set  up 
or  claimed  by  either  party,  under  such  clause 
of  the  said  constitution,  treaty,  statute,  or  com- 
mission. 

The  clause  in  the  constitution  of  the  United 
States  which  was  drawn  in  question  in  the 
court  from  whence  this  transcript  has  been 
sent,  is  that  part  of  the  tenth  section  of  the  first 
article  which  declares  that  "  no  state  shall  pass 
any  bill  of  attainder,  ex  post  facto  law,  or 
any  law  impairing  the  obligation  of  contracts." 
The  decision  of  the  State  Court  is  against  the 
title  specially  claimed  by  the  plaintiffs  in  error, 
under  the  above  clause,  because  they  contend 
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tlmt  the  laws  of  New  Hampshire,  above  re- 
656*]  ferred  to,  *inipair  the  obligation  of  a 
contract,  and  are,  consequently,  repugnant  to 
the  above  clause  of  the  constitution  of  the  Unit- 
ed Slate**,  and  void. 

There  are,  then,  two  questions  for  this  court 
to  decide : 

Ist.  la  the  charter  granted  to  Dartmouth  Col- 
lege on  the  13th  of  December,  1769,  to  be  con- 
sidered as  a  contract?  If  it  be,  then,  2d.  Do 
the  laws  in  question  impair  its  obligation  ? 

1.  What  is  a  contract?  It  may  be  defined  to 
be  a  transaction  Ijetween  two  or  more  persons, 
in  which  each  party  comes  under  an  obligation 
to  the  other,  and  each  reciprocally  acquires  a 
right  to  whatever  is  promised  by  the  other.  * 
Under  this  definition,  says  Mr.  Powell,  it  is  ob- 
vious that  every  feoffment,  gift,  grant,  agree- 
ment, promise,  &c.,  may  be  included,  because 
in  all  there  is  a  mutual  consent  of  the  minds  of 
the  parties  concerned  in  them,  upon  an  agree- 
ment between  them  respecting  some  property 
or  right  that  is  the  object  of  the  stipulation. 
He  adds,  that  the  ingredients  requisite  to  form 
a  contract,  are.  parties,  con.sent,  and  an  obliga- 
tion to  be  created  or  dissolved ;  these  must  all 
concur,  because  the  regular  effect  of  all  con- 
tracts is  on  one  side  to  acquire,  and  on  the  other 
to  part  with,  some  property  or  rights;  or  to 
abridge,  or  to  restrain  natural  liberty,  by  bind- 
ing the  parties  to  do,  or  restraining  them  from 
doing,  something  which  before  they  might 
have  done,  or  omitted.  If  a  doubt  could  exist 
that  a  grant  is  a  contract,  the  point  was  decided 
657*J  in  the  case  of  Fletcher  v.  Peck,*  *in 
which  it  was  laid  down  that  a  contract  is  either 
executory  or  executed;  by  the  former,  a  party 
binds  himself  to  do  or  not  to  do  a  particular 
thing;  the  latter  is  one  in  which  the  object  of 
the  contract  is  performed,  and  this  diiiers  in 
nothing  from  a  grant ;  but  whether  executed  or 
executory,  they  both  contain  obligations  bind- 
ing on  the  parties,  and  both  are  equally  within 
the  provisions  of  the  constitution  of  the  United 
States,  which  forbids  the  state  governments  to 
pass  laws  impairing  the  obligation  of  contracts. 

If,  then,  a  grant  be  a  contract-,  within  the 
meaning  of  the  constitution  of  the  United  States, 
the  next  inquiry  is,  whether  the  creation  of  a 
corporation  by  charter  be  such  a  grant  as  in- 
cludes an  obligation  of  the  nature  of  a  contract, 
which  no  state  legislature  can  pass  laws  to  im- 
pair. 

A  corporation  is  defined  by  Mr.  Justice 
Blackstone*  to  be  a  franchise.  **  It  is,"  says  he. 
"  a  franchise  for  a  number  of  persons,  to  be  in- 
corporated and  exist  as  a  body  politic,  with  a 
power  to  maintain  perpetual  succession,  and  to 
do  corporate  acts,  and  each  individual  of  such 
corporation  is  also  said  to  have  a  franchise,  or 
freedom."  This  franchise,  like  other  fran- 
chises, is  an  incorporeal  hereditament,  issuing 
out  of  something  real  or  personal,  or  concern- 
ing or  annexed  to,  and  exercisable  within  a 
tiling  corporate.  To  this  grant,  or  this  fran- 
chise, the  parties  are,  the  king,  and  the  persons 
for  whose  benefit  it  is  created,  or  trustees  for 
them.  The  assent  of  both  is  necessary.  The 
658*]  *8ubject8  of  the  grant  are  not  only 
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privile^  and  inmiunities,  but  property,  or, 
which  IS  the  same  thing,  a  capacity  to  acqjiire 
and  to  hold  property  in  perpetuity.  Certain 
obligations  are  created,  binding  both  on  the 
grantor  and  the  grantees.  On  the  part  of  the 
former,  it  amounts  to  an  extinguishment  of  the 
king's  prerogative  to  bestow  the  same  identical 
franchise  on  another  corporate  body,  because  it 
would  prejudice  his  prior  grant.*  It  implies, 
therefore,  a  contract  not  to  re-assert  the  right  to 
grant  the  franchise  to  another,  or  to  impair  it. 
There  is  also  an  implied  contract,  that  the 
founder  of  a  private  charity,  or  his  heirs,  or 
other  persons  appointed  by  him  for  that  pur- 
pose, shall  have  the  right  to  visit,  and  to  govern 
the  corporation,  of  which  he  is  the  acknowl- 
edged founder  and  patron,  and  also,  that  in 
case  of  its  dissolution,  the  reversionary  right  of 
the  founder  to  the  property,  with  which  he 
had  endowed  it,  sliould  be  preserved  inviolate. 

The  rights  acquired  by  the  other  contracting 
party  are  those  of  having  perpetual  succession^ 
of  suing  and  being  sued,  of  purchasing  lands 
for  the  benefit  of  themselves  and  their  suc- 
cessors, and  of  having  a  common  seal,  and  of 
making  by-laws.  The  obligation  imposed  * 
upon  them,  and  which  forms  the  consideration 
of  the  grant,  is  that  of  acting  up  to  the  end  or 
design  for  which  they  were  created  by  their 
founder.  Mr.  Justice  buller,  in  the  case  of  the 
King  v.  Pasamore,^  says,  that  the  grant  of  ac  or- 
poration  is  a  compact  between  the  crown  and  a 
jiumber  of  persons,  the  latter  of  whom  under- 
take, in  consideration'  *of  the  priv-  [*65d 
ileges  bestowed,  to  exert  themselves  for  the 
good  government  of  the  place.  If  they  fail  to 
perform  their  part  of  it,  there  is  an  end  of  the 
compact.  The  cl;arter  of  a  corporation,  says  Mr. 
Justice  Blackstone.*  may  be  forfeited  through 
negligence,  or  abuse  of  ita  franchises,  in  which 
case  the  law  judges  that  the  body  politic  has 
broken  the  condition  upon  which  it  was  incor- 
porated, and  thereupon  the  corporation  is  void. 

It  appears  to  me,  upon  the  whole,  that  these 
principles  and  authorities  prove,  incontro- 
vertibly,  that  a  charter  of  incorporation  is  a 
contract. 

2.  The  next  question  is,  do  the  acts  of  the 
legislature  of  New  Hampshire  of  the  27th  of 
June,  and  18th  and  26th  of  December,  1816, 
impair  this  contract,  within  the  true  intent  and 
meaning  of  the  constitution  of  the  United 
States? 

Previous  to  the  examination  of  this  question, 
it  will  be  proper  clearly  to  mark  the  distinction 
between  the  different  kinds  of  lay  a^^regate 
corporations,  in  order  to  prevent  any  implied 
decision  by  this  court  of  any  other  case  than 
the  one  immediately  before  it. 

We  are  informed  by  the  case  of  PkiUp9 
V.  Bury,''  which  contams  all  the  doctrine  of 
corporations  connected  with  this  point,  that 
there  are  two  kinds  of  corporations  aggregate, 
viz. ,  such  as  are  for  public  government,  and 
such  as  are  for  private  charity.  The  first  are 
those  for  the  government  of  a  town,  city,  or 
the  like;  and  Ixiing  for  public  advantage,  are 
*to  be  governed  according  to  the  law  [*660 
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of  the  land.  The  validity  and  justice  of  their 
private  laws  and  constitutions  are  examinable 
in  the  kind's  courts.  Of  these  there  are  no 
particular  founders,  and  consequently  no  par- 
ticular visitor.  There  are  no  patrons  of  these 
corporations.  But  private  ana  particular  cor- 
porations for  charity,  founded  and  endowed  by 
private  persons,  are  subject  to  the  private  gov- 
ernment of  those  who  erect  them,  and  are  to  be 
visited  by  them  or  their  heirs,  or  such  other 
persons  as  they  may  appoint.  The  only  rules 
for  the  government  of  these  private  corpora- 
tions are  the  laws  and  constitutions  assigned  by 
the  founder.  This  right  of  government  and 
visitation  arises  from  the  property  which  the 
founder  had  in  the  lands  assigned  to  support 
the  charity;  and,  as  he  is  the  author  of  the 
charity,  the  law  invests  him  with  the  necessary 
power  of  inspecting  and  regulating  it.  The 
authorities  are  full  to  prove  that  a  college  is  a 
private  charity,  as  well  as  a  hospital,  and  that 
there  is,  in  reality,  no  difference  between  them, 
except  in  degree;  but  they  are  within  the  same 
reason,  and  both  eleemosynary. 

These  corporations,  civil  and  eleemosynary, 
which  differ  from  each  other  so  especially  in 
their  nature  and  constitution,  may  very  well 
differ  in  matters  which  concern  their  rights  and 
privileges,  and  their  existence  and  subjection 
to  public  control.  The  one  is  the  mere  creature 
of  public  institution,  created  exclusively  for 
the  public  advantage,  without  other  endow- 
ments than  such  as  the  king  or  government 
may  bestow  upon  it,  and  having  no  other 
founder  or  visitor  than  the  king  or  government. 
661*]  the  fundator  incipiens.  *The  validity 
and  justice  of  its  laws  and  constitution  are  ex- 
aminable by  the  courts  having  jurisdiction  over 
them ;  and  they  are  subject  to  the  general  law  of 
the  land.  It  would  seem  reasonable  that  such 
a  corporation  may  be  controlled,  and  its  con- 
stitution altered  and  amended  by  the  govern- 
ment, in  such  manner  as  the  public  interest 
may  require.  Such  legislative  interferences 
cannot  be  said  to  impair  the  contract  by  which 
the  corporation  was  formed,  because  there  is  in 
reality  but  one  party  to  it,  the  trustees  or  govern- 
ors of  the  corporation  being  merely  the 
trustees  for  the  public,  the  eestui  que  trnst  of 
the  foundation.  These  trustees  or  governors 
have  no  interest,  no  privileges  or  immunities, 
which  are  violated  by  such  interference,  and 
can  have  no  more  right  to  complain  of  them 
than  an  ordinary  trustee,  who  is  called  upon  in 
a  court  of  equity  to  execute  the  trust.  Thev 
accepted  the  charter  for  the  public  benent 
alone,  and  there  would  seem  to  be  no  reason 
why  the  government,  under  proper  limitations, 
should  not  alter  or  modify  such  a  grant  at 
pleasure.  But  the  case  of  a  private  corpora- 
tion is  entirely  different.  That  is  the  creature 
of  private  benefaction  for  a  charity  or  private 
purpose.  It  is  endowed  and  founded  by  pri- 
vate persons,  and  subject  to  their  control,  laws, 
and  visitation,  and  not  to  the  general  control  of 
the  government ;  and  all  these  powers,  rights 
and  privileges,  flow  from  the  property  of  the 
founder  in  the  funds  assigned  for  the  support 
of  the  charity.  Although  the  king,  by  the 
grant  of  the  charter,  is  in  some  sense  the 
founder  of  all  eleemosynary  corporations,  be- 
cause, without  his  gi^nt  they  cannot  exist;  yet 
the  patron  or  endower  is  the  perflcient  founder, 
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to  whom  l)elongs,  as  of  *right,  aU  the  [*662' 
powers  and  privilege,  which  have  been  de- 
scribed. With  such  a  corporation,  it  is  not 
competent  for  the  legislature  to  interfere.  It 
is  a  franchise,  or  incorporeal  hereditament, 
founded  upon  private  property,  devoted  by  its- 
patron  to  a  private  charity  of  a  peculiar  kind, 
the  offspring  of  his  own  will  and  pleasure,  to- 
be  managed  and  visited  by  persons  of  his  own 
appointment,  according  to  such  laws  and  regu- 
lations as  he,  or  the  persons  so  selected,  may 
ordain. 

It  has  been  shown  that  the  charter  is  a  con- 
tract on  the  part  of  the  government,  that  the 
property  with  which  the  charity  is  endowed 
shall  be  forever  vested  in  a  certain  number  of 
persons,  and  their  successors,  to  subserve  the 
particular  purposes  designated  by  the  founder, 
and  to  be  managed  in  a  particular  way.  If  a 
law  increases  or  diminishes  the  number  of  the 
trustees,  they  are  not  the  persons  which  the 
grantor  agreed  should  be  the  managers  of  the 
fund.  If  it  appropriate  the  fund  intended  for 
the  support  of  a  particular  charity  to  that  of 
some  other  charity,  or  to  an  entirely  different 
charity,  the  grant  is  in  effect  set  aside,  and  a 
new  contract  substituted  in  its  place;  thus  dis- 
appointing completely  the  intentions  of  the 
founder,  by  changing  the  objects  of  his  bounty. 
And  can  it  be  seriously  contended  that  a  law 
which  changes  so  materially  the  terms  of  a  con- 
tract does  not  impair  it?  In  short,  does  not 
every  alteration  of  a  contract,  however  unim- 
portant, even  though  it  be  manifestly  for  the 
interest  of  the  party  objecting  to  it,  impair  its 
obligation?  If  the  assent  of  all  the  parties  to- 
be  l)Ound  by  a  contract  be  of  its  essence,  how 
*is  it  possible  that  a  new  contract,  sub-  [*66S 
stituted  for,  or  engrafted  on  another,  without 
such  assent,  should  not  violate  the  old  chart  erf 

This  course  of  reasoning,  which  appears  to 
be  perfectly  manifest,  is  not  without  authority 
to  support  it.  Mr.  Justice  Blackstone,  lays  it 
down,  *  that  the  same  identical  franchise,  that 
has  been  before  granted  to  one,  cannot  be  be- 
stowed on  another;  and  the  reason  assigned  is, 
that  it  would  prejudice  the  former  grant.  In 
The  King  v.  Passtnore*  Lord  Kenyon  says, 
that  an  existing  corporation  cannot  have  an- 
other charier  obtruded  upon  it  by  the  crown. 
It  may  reject  it,  or  accept  the  whole,  or  any 
part  of  the  new  charter,  The  reason  is  obvi- 
ous. A  charter  is  a  contract,  the  validity  of 
which  the  consent  of  both  parties  is  essential, 
and,  therefore,  it  cannot  be  altered  or  added  to 
without  such  consent. 

But  the  case  of  Ten^ett  v.  Taylor*  fully  sup- 
ports the  distinction  above  stated,  between  civilf 
and  private  corporations,  and  is  entirely  inr 
point.  It  was  decided  in  that  case,  that  a  pri- 
vate corporation,  created  by  the  legislature,  may 
lose  its  franchises  by  misuser,  or  non-user,  and 
may  be  resumed  by  the  government  under  » 
judicial  judgment  of  forfeiture.  In  respect  to 
public  corporations  which  exist  only  for  public 
purposes,  such  as  towns,  cities,  <&c..  the  legis- 
lature may,  under  proper  limitations,  change, 
modify,  enlarge,  or  restrain  them,  securing, 
however,  the  property  for  the  use  of  those  for 
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whom,  and  at  whose  expense,  it  was  purchased. 
But  it  is  denied  that  it  has  power  to  repeal 
664*]  'statutes  creating  private  corporations, 
or  confirming  to  them  property  already  ac- 
quired under  the  faith  of  previous  laws;  and 
that  it  can,  hy  such  repeal,  vest  the  property  of 
such  corporations  in  the  state,  or  dispose  of  the 
same  to  such  purposes  as  it  may  please,  without 
the  consent  or  default  of  the  corporators.  Such 
a  law,  it  is  declared,  would  be  repugnant  both 
to  the  spirit  and  the  letter  of  the  constitution 
of  the  United  States. 

If  these  principles,  before  laid  down,  be  cor- 
rect, it  cannot  be  denied  that  the  obligations  of 
the  charter  to  Dartmouth  College  are  impaired 
by  the  laws  under  consideration.  The  name  of 
the  corporation,  its  constitution  and  govern- 
ment, and  the  objects  of  the  founder,  and  of  the 
f-antor  of  the  charter,  are  totallv  changed, 
y  the  charter,  the  property  of  this  founder 
was  vested  in  twelve  trustees,  and  no  more,  to 
be  disposed  of  by  them,  or  a  majority,  for  the 
support  of  a  college,  for  the  education  and  in- 
struction of  the  Indians,  also  of  English  youths, 
and  others.  Under  the  late  acts,  the  trustees 
and  visitors  are  different;  and  the  property  and 
franchises  of  the  college  are  transferred  to  dif- 
ferent and  new  uses,  not  contemplated  by  the 
founder.  In  short,  it  is  most  obvioas  that  the 
effect  of  these  laws  is  to  abolish  the  old  corpo- 
ration, and  to  create  a  new  one  in  its  stead.  The 
laws  of  Virginia,  referred  to  in  the  case  of  Ter- 
rett  V.  Tayhr,  authorized  the  overseers  of  the 
poor  to  sell  the  glebes  belonging  to  the  Protes- 
tant Episcopal  Church,  and  to  appropriate  the 
proceeds  to  other  uses.  The  laws  in  question 
devest  the  trustees  of  Dartmouth  College  of  the 
665*1  property  vested  in  them  *by  the  found- 
er, ana  vest  it  in  the  other  trustees,  for  the  sup- 
port of  a  different  institution,  called  Dartmouth 
University.  In  what  respects  do  they  differ? 
Would  the  difference  have  been  greater  in  prin- 
ciple if  the  law  had  appropriated  the  funds  of 
the  college  to  the  making  of  turnpike  roads,  or 
to  any  other  purpose  of  a  public  nature?  In  all 
respects  in  which  the  contract  has  been  altered 
without  the  assent  of  the  corporation  its  obliga- 
tions have  been  impaired ;  and  tlie  degree  can 
make  no  difference  in  the  construction  of  the 
above  provision  of  the  constitution. 

It  has  been  insisted,  in  the  argument  at  the 
bar,  that  Dartmouth  College  was  a  mere  civil 
corporation,  created  for  a  public  purpose,  the 
public  being  deeply  interested  in  the  education 
of  its  youth ;  ana  that,  consequently,  the  char- 
ter was  as  much  under  the  control  of  the  gov- 
ernment of  New  Hampshire  as  if  the  corpora- 
tion had  concerned  the  government  of  a  town 
or  city.  But  it  has  been  shown  that  the  au- 
thorities are  all  the  other  way.  There  is  not  a 
case  to  be  found  which  contradicts  the  doctrine 
laid  down  in  the  case  of  Phillips  v.  Bury,  viz., 
that  a  college  founded  bv  an  individual,  or  in- 
viduals,  is  a  private  charity,  subject  to  the 
government  and  visitation  of  the  founder,  and 
not  to  the  unlimited  control  of  the  govern- 
ment. 

It  is  objected,  in  this  case,  that  Dr.  Wheelock 
is  not  tlie  founder  of  Dartmouth  College.  Ad- 
mit he  is  not.  How  would  this  alter  the  case? 
Neither  the  king  nor  the  province  of  New 
Hampshire  was  the  founder;  and  if  the  contri- 
butions made  by  the  Governor  of  New  Hamp- 
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shire,  by  those  persons  who  'granted  [*6(M 
lands  for  the  college,  in  order  to  induce  its  lo- 
cation in  a  particular  part  of  the  state,  by  tb«s 
other  liberal  contributors  in  England  and 
America,  bestow  upon  them  claims  equal  with 
Dr.  Wheelock,  still  it  would  not  alter  the  nat- 
ure of  the  corporation,  and  convert  it  into  one 
for  public  government.  It  would  still  be  a 
private  eleemoRvnary  corporation,  a  private 
charity  endowed  by  a  number  of  persons,  in- 
stead of  a  single  individual.  But  Uie  fact  is, 
that  whoever  may  mediately  have  contributed 
to  swell  the  funds  of  this  cnarity.  they  were 
bestowed  at  the  solicitation  of  Dr.  Wheelock, 
and  vested  in  persons  appointed  by  him.  for  the 
use  of  a  charity,  of  which  he  was  the  immediate 
founder,  and  is  so  styled  in  the  charter. 

Upon  the  whole,  I  am  of  opinion  that  the 
above  acts  of  New  Hampshire,  not  having  re- 
ceived the  assent  of  the  corporate  body  of 
Dartmouth  College,  are  not  binding  on  them, 
and,  consequently,  that  the  judgment  of  the 
state  court  ought  to  be  reversed. 

Johnson,  J.,  concurred,  for  the  reasons 
stated  by  the  Chief  Justice. 

Livingston,  J.,  concurred,  for  the  reasons 
stated  by  the  Chief  Justice,  and  Justices  Wash- 
ton  and  Storv. 

Stobt,  J.  This  is  a  cause  of  ^^reat  import- 
ance, and.  as  the  very  learned  discussions,  as 
well  here  as  in  the  State  Court,  show,  of  no  in- 
considerable difficulty.  There  are  two  quea$- 
tions  to  which  the  appellate  jurisdiction  of  this 
court  properly  applies:  *1.  Whether  [*667 
the  original  charter  of  Dartmouth  College  is  a 
contract  within  the  prohibitory  clause  of  tlie 
constitution  of  the  United  States,  which  de- 
clares that  no  state  shall  pass  '*any  law  impair- 
ing the  obligation  of  contracts.  2.  If  so, 
whether  the  legislative  acts  of  New  Hampshire 
of  the  the  27th  of  June,  and  of  the  18th  and 
27th  of  December,  1816,  or  any  of  them,  im- 
pair the  obligations  of  that  charter.. 

It  will  be  necessary,  however,  before  we  pro- 
ceed to  discuss  these  questions,  to  institute  an 
inquiry  into  the  nature,  rights,  and  duties  of 
aggregate  corporations  at  common  law;  that 
we  may  apply  the  principles,  drawn  from  this 
source,  to  the  exponition  of  this  charter,  which 
was  granted  emphatically  with  reference  to 
that  law. 

An  aggregate  corporation  at  common  law  is 
a  collection  of  individuals  united  into  one  col- 
lective body,  under  a  special  name,  and  pos- 
sessing certain  immunities,  privileges,  and  ca- 
pacities in  its  collective  character  which  do 
not  belong  to  the  natural  persons  composing  it. 
Among  other  things  it  possesses  the  capacity  of 
perpetual  succession,  and  of  acting  by  the  col- 
lected vote  or  will  of  its  component  members, 
and  of  suing  and  being  sued  in  all  things  touch- 
ing its  corporate  rights  and  duties,  it  is,  in 
short,  an  artificial  person,  existing  in  contem- 
plation of  law,  and  endowed  with  certain  pow- 
ers and  franchises  which,  though  they  must  be 
exercised  through  the  medium  of  its  natural 
members,  are  yet  considered  as  subsisting  in 
the  corporation  itself,  as  distinctly  as  if  it  were 
a  real  personage.  Hence,  such  a  corporation 
may  sue  and  l£  sued  by  itd  own  members;  and 
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068*]  *maj  contract  with  them  in  the  same 
manner  as  with  any  strangers.^  A  great  varie- 
ty of  these  corporations  exist  in  every  countir 
governed  by  the  common  law ;  in  some  of  wliich 
the  corporate  existence  is  perpetuated  by  new 
elections,  made  from  time  to  time;  and  in 
others  by  a  continual  accession  of  new  mem- 
bers, without  any  corporate  act.  Some  of  these 
corporations  are,  from  the  particular  purposes 
to  which  they  are  devoted,  denominated  spirit- 
ual, and  some  lay;  and  the  latter  are  again  di- 
vided into  civil  and  eleemosvnary  corporations. 
It  is  unnecessary,  in  this  place,  to  enter  into 
any  examination  of  civil  corporations.  Elee- 
mosynary corporations  are  such  as  are  consti- 
tuted for  the  perpetual  distribution  of  the  free 
alms  and  bounty  of  tlie  founder,  in  such  man- 
ner as  he  has  directed;  and  in  this  class  are 
ranked  hospitals  for  the  relief  of  poor  and  im- 
potent persons,  and  colleges  for  the  promotion 
of  learning  and  piety,  and  the  support  of  per- 
sons engaged  in  literary  pursuits.^ 

Another  division  of  corporations  is  into  pub- 
lic and  private.  Public  corporations  are  gen- 
erally esteemed  such  as  exist  for  public  political 
purposes  only,  such  as  towns,  cities,  parishes, 
and  counties;  and  in  many  respects  they  are 
so,  although  they  involve  some  private  inter- 
ests ;  but  strictly  speaking,  public  corporations 
^69*]  *are  such  only  as  are  founded  by  the 
government  for  pubuc  purposes,  where  the 
whole  interests  belong  also  to  the  government. 
If,  therefore,  the  foundation  be  private,  though 
under  the  charter  of  the  government,  the  cor- 
poration is  private,  however  extensive  the  uses 
may  be  to  which  it  is  devoted,  either  by  the 
bounty  of  the  founder  or  the  nature  and  ob^ 
Jects  of  the  institution.  For  instance,  a  bank 
<!reated  by  the  government  for  its  own  uses, 
whose  stock  is  exclusive!}'  owned  by  the  gov- 
ernment, is,  in  the  strictest  sense,  a  public  cor- 
poration. So  a  hospital  created  and  endowed 
by  the  government  for  general  charity.  But  a 
l^k,  whose  stock  is  owned  by  private  persons, 
is  a  private  corporation,  although  it  is  erected 
by  the  government,  and  its  objects  and  opera- 
tions partake  of  a  public  nature.  The  same 
doctrine  may  be  affirmed  of  insurance,  canal, 
bridge,  and  turnpike  companies.  In  all  these 
cases,  the  uses  may,  in  a  certain  sense,  be  call- 
ed public,  but  the  corporations  are  private;  as 
much  so,  indeed,  as  if  the  franchises  were  vest- 
ed in  a  single  person. 

This  reasoning  applies  in  its  full  force  to 
eleemosynary  corporations.  A  hospital  found- 
ed by  a  private  benefactor  is,  in  point  of  law, 
a  private  corporation,  although  dedicated  by 
its  charter  to  general  charily.  So  a  college, 
founded  and  endowed  in  the  same  manner,  al- 
though, being  for  the  promotion  of  learning 
and  piety,  it  may  extend  its  charity  to  scholara 
from  every  class  in  the  community,  and  thus 
ac(^uire  the  character  of  a  public  institution. 
This  is  the  unequivocal  doctrine  of  the  authori- 
O70*]    ties,  and  cannot  be  *8haken  but  by 


1.— 1  Bl.Com.  409,475;  1  Kyd.  Corp.  13,  89,  189;  1 
Woodes.  471,  &c.,  &c. 

2.-1  BL  Com.  409.  470,  471,  482;  1  Kyd.  Corp.  25;  1 
Woodes.  474;  Attorney-General  v.  Whorwood,  1 
Ves.  534;  St.  John's  College  v.  Todinjrton,  1  Bl. 
Bep.84:  a.  C.  1  Bur.  200;  Phillips  v.  Bury,  1  Ld. 
Kaym.  5;  S.  C.  2  T.  K.  940 ;  Porter's  case,  1  Co.  22, 
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undermining  the  most  solid  foundations  of  the 
common  law.» 

It  was  indeed  supposed  at  the  argument,  that 
if  the  uses  of  an  eleemosynary  corporation  be 
for  general  charity,  this  alone  would  constitute 
it  a  public  corporation.  But  the  law  is  cer- 
tainly not  so.  To  be  sure,  in  a  certain  sense, 
every  charity,  which  is  extensive  in  its  reach, 
may  be  called  a  public  charity,  in  contradis- 
tinction to  a  charity  embracing  but  a  few  defl- 
.nite  objects.  In  this  sense  the  lan^age  was 
unquestionably  used  by  Lord  Hardwicke  in  the 
case  cited  at  the  argument  *  and,  in  this  sense, 
a  private  corporation  may  well  enough  be  de- 
nominated a  public  charity.  So  it  would  be 
if  the  endowment,  instead  of  bein^  vested  in  a 
corporation,  were  assigned  to  a  private  trustee; 
yet  in  such  a  case  no  one  would  imag:ine  that 
the  trust  ceased  to  be  private,  or  the  funds  be- 
came public  property.  That  the  mere  act  of 
incorporation  will  not  change  the  charity  from 
a  private  to  a  public  one,  is  most  distinctlv  as- 
serted in  the  authorities.  Lord  Hardwicke, 
in  the  case  already  alluded  to,  says,  "  the  char- 
ter of  the  crown  cannot  make  a  charity  more 
or  less  public,  but  only  more  permanent  than 
it  would  otherwise  be;  but  it  is  the  extensive- 
ness  which  will  constitute  it  a  public  one.  A 
devise  to  the  poor  of  the  parish  is  a  public 
charity.  Where  testators  leave  it  to  the  discre- 
tion of  a  trustee  to  choose  out  the  objects, 
though  each  particular  *object  may  be  [*67 1 
said  to  be  private,  yet  in  the  extensiveness  of 
the  benefit  accruing  from  them,  they  may 
properly  be  called  public  charities.  A  sum  to 
be  disposed  of  by  A.  B.  and  his  executors,  at 
their  discretion,  among  poor  housekeepers,  is 
of  this  kind."  The  charity,  then,  may,  in  this 
sense,  be  public,  although  it  may  be  adminis- 
tered by  private  trustees;  and,  for  the  same 
reason,  it  may  thus  be  public,  though  adminis- 
tered by  a  private  corporation.  The  fact,  then, 
that  the  charity  is  public,  affords  no  proof  that 
the  corporation  is  also  public;  and,  consequent- 
ly, the  argument,  so  far  as  it  is  built  on  this 
foundation,  falls  to  the  ground.  If,  indeed, 
the  argument  were  correct,  it  would  follow 
that  almost  ever}'  hospital  and  college  would  be 
a  public  corporation ;  a  doctrine  utterly  irrecon- 
cilable with  the  whole  current  of  decisions 
since  the  time  of  Lord  Coke.^ 

When,  then,  the  argument  as8um(«,  that  be- 
cause the  charitv  is  public  \he  corporation  is 
public,  it  manifestly  confounds  the  popular 
with  the  strictly  le^l  sense  of  the  terms.  And 
if  it  stopped  here,  it  would  not  be  very  material 
to  correct  the  error.  But  it  is  on  this  founda- 
tion that  a  superstructure  is  erected  which  is 
to  compel  a  surrender  of  the  cause.  When  the 
corporation  is  said  at  the  bar  to  be  public,  it  is 
not  merely  meant  that  the  whole  community 
may  be  the  proper  objects  of  the  bounty,  but 
that  the  government  have  the  sole  right,  as 
trustees  of  the  public  interests,  to  regulate,  con- 
trol, and  direct  the  corporation,  and  its  funds 
and  its  franchises,  at  its  own  ^ood  will  and  pleas- 
ure.  Now,  such  *an  authority  does  not  [*672 


.3.— Phillips  V.  Bury,  1  Ld.  Ray.  5,  9;  8.  C.  2  T.  R. 
340. 

4.— Attorney-General  v.  Pearse,  2  Atk.87;  1  Bac. 
~    ril         -        


Abr.  tit.  Charitable  Uae9,  E.  589. 
5.— The  case  of  Sutton's  Hospital,  10  Co.  23. 


667 


672 


SUFRBMB  CotJKT  OF  THK  UNITED  StATBS. 


1819 


exist  in  the  government,  except  where  the  cor- 
poration is  in  the  strictest  sense  public;  that  is. 
where  its  whole  interests  and  franchises  are  the 
exclusive  property  and  domain  of  the  govern- 
ment itself.  If  it  had  been  otherwise,  courts  of 
law  would  have  been  spared  many  laborious 
adjudications  in  respect  to  eleemosynary  cor- 
porations, and  the  visitatorial  powers  over  them, 
from  the  time  of  Lord  Holt  down  to  the  pres- 
ent day  J  Nay,  more,  private  trustees  for  char- 
itable purposes  would  have  been  liable  to  have 
the  property  confided  to  their  care  taken  away 
from  them  without  any  assent  or  default  on 
their  part,  and  the  administration  submitted, 
not  to  the  control  of  law  and  equity,  but  to  the 
arbitrary  discretion  of  the  government.  Yet, 
who  ever  thought  before,  that  the  munificent 
gifts  of  private  donors  for  general  charity  be- 
came instantaneously  the  property  of  the  gov- 
ernment; and  that  the  trustees  appointecT  by 
the  donors,  whether  corporate  or  unincorpo- 
rated, might  be  compelled  to  yield  up  their 
rights  to  whomsoever  the  government  might 
appoint  to  administer  them?  If  we  were  to 
establish  such  a  principle,  it  would  extinguish 
all  future  eleemosynary  endowments:  and  we 
should  find  as  little  of  public  policy  as  we  now 
find  of  law  to  sustain  it. 

An  eleemosynary  corporation,  then,  upon  a 
private  foundation,  being  a  private  corporation. 
It  is  next  to  be  considered,  what  is  aeemed  a 
073*]  foundation,  *and  who  is  the  founder. 
This  cannot  be  stated  with  more  brevity  and 
exactness  than  in  the  language  of  the  elegant 
commentator  upon  the  laws  of  England.  "The 
founder  of  all  corporations  (says  Sir  William 
Black.stone),  in  the  strictest  and  original  sense, 
is  the  king  alone,  for  he  only  can  incorporate 
a  society;  and  in  civil  corporations,  such  as 
mayor,  commonalty,  &c.,  where  there  are  no 
possessions  or  endowments  given  to  the  body, 
there  is  no  other  founder  but  the  king;  but  in 
eleemosynary  foundations,  such  as  colleges  and 
hospitals,  where  there  is  an  endowment  of 
lands,  the  law  distinguishes  and  makes  two 
species  of  foundation,  the  one  fundatio  ineipi- 
eii*,  or  the  incorporation,  in  which  sense  the 
king  is  the  general  founder  of  all  colleges  and 
hospitals;  the  other  fundatio  perfidens,  or  the 
dotation  of  it,  in  which  sense  the  first  gift  of 
the  revenues  is  the  foundation,  and  he  who 
gives  them  is,  in  the  law.  the  founder;  and  it 
IS  in  this  last  sense  we  general! v  call  a  man  the 
founder  of  a  college  or  hospital."^ 

To  all  eleemosynary  corporations  a  visitatorial 
power  attaches,  as  a  necessary  incident;  for 
these  corporations  bein^  composed  of  individ- 
uals, subject  to  human  mfirmities,  are  liable,  as 
well  as  private  persons,  to  deviate  from  the  end 
of  their  institution.  The  law,  therefore,  has 
provided,  that  there  shall  somewhere  exist  a 
power  to  visit,  inquire  into,  and  correct  all  ir- 
regularities and  abuses  in  such  corporations, 
and  to  compel  the  original  purposes  of  the 

1.— Rex  V.  Bury,  1  Ld.  Ray ;  6  R.  C.  Comb.  285 ; 
Holt,  715;  1  Show.  S60;  4  Mod.  106:  Skin.  447,  and 
Ld.  Holt's  opinion  from  his  own  MSS.  in  2  T.  R.  846. 

2.— 1  Bl.  Com.  480 ;  10  Co.  33. 
3.— 1  Bl.  Cora.  480. 

4.— PhllUpB  V.  Bury,  1  Ld.  Hay,  6;  8.  C.  2  T.  R.346. 
6.— 1  Bl.  Com.  482. 

«,— Eden  v.  Foster,  2  P.  W.a25 ;  Attorney-Oeneral 
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charity  to  be  faithfully  fulfilled.*  The  nature 
and  extent  of  this  visitatorial  power  has  been 
674*]expounded  *with  admirable  fullness  and 
accuracy  by  Lord  Holt  in  one  of  his  most  cele- 
brated judgments.^  And  of  common  right  by 
the  dotation  the  founder  and  his  heirs  are  the 
legal  visitors,  unless  the  founder  has  appointed 
and  assigned  another  person  to  be  visitor.  For 
the  founder  may,  if  he  please,  at  the  time  of 
the  endowment,  part  with  his  visitatorial  power, 
and  the  person  to  whom  it  is  assign^  will,  in 
that  case,  possess  it  in  exclusion  of  Uie  founder's 
heirs.  ^  This  visitatorial  power  is,  tiierefore,  an 
hereditament  founded  in  property,  and  valuable 
in  intendment  of  law;  and  stands  upon  the 
maxim  that  he  who  gives  his  property  has  a 
right  to  regulate  it  in  future.  It  includes  also 
the  legal  right  of  patronage,  for  as  Lord 
Holt  justly  observes,  "  patronage  and  visitation 
are  necessary  consequents  one  upon  another. ''^ 
No  technical  terms  arc  necessai^  to  assign  or 
vest  the  visitatorial  power;  it  is  sufiScient  if, 
from  the  nature  of  the  duties  to  be  performed 
by  particular  persons  under  the  charter,  it  can 
be  mferred  that  the  founder  meant  to  part  with 
it  in  their  favor;  and  he  may  divide  it  among- 
various  persons,  or  subject  it  to  any  modifica- 
tions or  control,  by  the  fundamental  statutes  of 
the  corporation.  But  where  the  appointment 
is  given  in  general  terms,  the  whole  power  vesta 
in  the  appointee.  •  In  the  construction  *of  [*6  71V 
charter,  too,  it  is  a  general  rule  that  if  the  ob- 
jects of  the  charity  are  incorporated,  as  for  in- 
stance, the  master  and  fellows  of  a  college,  or 
the  master  and  poor  of  a  hospital,  the  visitato- 
rial power,  in  the  absence  of  any  special  appoint- 
ment, silently  vests  in  the  founder  and  his  heirs. 
But  where  trustees  or  governors  are  incorporated 
to  manage  the  charity,  the  visitatorial  power  is 
deemed  to  belong  to  them  in  their  corporate 
character.' 

When  a  private  eleemosynary  corporation  Is 
thus  ci'eated  by  the  diarter  of  the  crown,  it  is 
subject  to  no  other  control  on  the  part  of  the 
crown  than  what  is  expressly  or  implicitly  re 
served  by  the  charter  itself.  Unless  a  power 
be  reserved  for  this  purpose,  the  crown  cannot, 
in  virtue  of  its  prerogative,  without  the  consent 
of  the  corporation,  alter  or  amend  the  charter^ 
or  devest  the  corporation  of  any  of  its  fran- 
chises, or  add  to  them,  or  add  to,  or  diminish, 
the  number  of  the  tnistees,  or  remove  any  of 
the  members,  or  change,  or  control  the  admin- 
istration of  the  charity,  or  compel  the  corpora- 
tion to  receive  a  new  charter.  This  is  the  uniform 
language  of  the  authorities,  and  forms  one  of 
the  most  stubborn,  and  well-settled  doctrines  of 
the  common  law.** 

But  an  eleemosynary,  like  every  other  corpo- 
ration, is  subject  to  the  general  law  of  the  land. 
It  may  forfeit  its  corporate  franchises,  by  misuser 
or  non-user  *of  them.  It  is  subject  to  ['070 
the  controlling  authority  of  its  legal  visitor,  who, 
unless  restrained  by  the  terms  of  the  charter^ 

V.  Middleton,  2  Yes.  327 ;  St.  John's  CoUefre  v.  Tod> 
inRtoD,  1  Bl.  Hep.  84 ;  8.  C.  2  Bur.  200 ;  Attorney- 
General  v.  Clare  College,  3  Atk.  662 ;  S.  C.  1  Vee.  78. 

7. -Phillips  V.  Bury,  1  Ld.  Bay«5:  8.  C.  2  T.  R. 
S16;  Green  v.  Rutherforth.  1  Yes.  472;  Attorney- 
General  V.  Middleton,  2  Yes.  827 ;  Case  of  Sutton 
Hospital,  10  Co.  23, 31. 

8.— See  Rex  v.  Passmore,  ST.  B.  198,  and  the  oasoi 
there  cited. 
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may  amend  and  repeal  its  statutes,  remove  its 
offlcers,  correct  abuses,  and  generally  superin- 
tend the  management  ^of  the  trusts.  Where, 
indeed,  the  visitatorial  power  is  vested  in  the 
trustees  of  the  charity  in  virtue  of  their  incor- 
poration, there  can  be  no  amotion  of  them  from 
their  corporate  capacity.  But  they  are  not, 
therefore,  placed  beyond  the  reach  of  the  law. 
As  managers  of  the  revenues  of  the  corpora- 
tion, they  are  subject  to  the  general  superin- 
tending power  of  the  court  of  chancery,  not  as 
itself  possessing  a  visitatorial  power,  or  a  right 
to  control  the  charity,  but  as  possessing  a  gen- 
eral jurisdiction  in  all  cases  of  an  abuse  of 
trusts  to  redress  grievances,  and  suppress 
frauds.  *  And  where  a  corporation  is  a  mere 
trustee  of  a  charity,  a  court  of  equity  will  go 
yet  farther;  and  though  it  cannot  appoint  or 
remove  a  corporator,  it  will  yet,  in  a  case  of 
^77*1  *gross  fraud,  or  abuse  of  trust,  take 
away  the  trust  from  the  corporation,  and  vest 
it  in  other  hands.  ^ 

Thus  much  it  has  been  thought  proper  to 
premise  respecting  the  nature,  rights  and  duties 
of  eleemosynary  corporations,  growing  out  of 
the  common  law.  We  may  now  proceed  to  an 
examination  of  the  original  charter  of  Dart- 
moutli  College. 

It  begins  by  a  recital,  among  other  things, 
that  the  Kev.  Eleazar  Wheelock.  of  Lebanon, in 
Connecticut,  about  the  year  1754,  at  his  own 
expense, on  his  own  estate, set  on  foot  an  Indian 
Charity-School;  and  by  the  assistance  of  other 
persons,  educated  a  number  of  the  children  of 
the  Indians,  and  employed  them  as  mi&sionaries 
and  schoolmasters  among  the  savage  tribes;  that 
the  design  became  reputable  among  the  Indi- 
ans, so  that  more  desired  the  education  of  their 
children  at  the  school  than  the  contributions 
in  the  American  colonies  would  support ;  that 
the  said  Wheelock  thought  it  expedient  to  en- 
deavor to  procure  contributions  in  England, and 
rea  nested  the  Rev.  Nathaniel  Whitaker  to  go 
to  England  as  his  attorney,  to  solicit  contribu- 
tion, and  also  solicited  the  Earl  of  Dartmouth 
and  others  to  receive  the  contributions  and  be- 
come trustees  thereof,  which  they  cheerfully 
agreed  to,  and  he  constituted  them  trustees,  ac- 
cordingly, by  a  power  of  attorney,  and  they  tes- 
tified their  acceptance  by  a  sealed  instrument. 
That  the  said  Wheelock  also  authorized  the 
^78*]  trustees  to  fix  and  determine  *upon  the 
place  for  the  said  school ;  and.  to  enable  them 
understandingly  to  give  the  preference,  laid 
before  them  the  several  offers  of  the  govern- 
ments in  America.inviting  the  settlement  of  the 
school  among  them ;  that  a  large  number  of  the 

1.— 2  Fonb.  Eq.  B.  2,  pt.  2,  ch.  1,  a.  1,  note  a ; 
Coop.  Eq.  PI.  282;  2  Kyd.  Corp.  195:  Green  v. 
Rutherforth,  1  Vos.  483;  Attorney-General  v. 
Foundling  Hospital,  4  Bro.  Ch.  105,  8.  C;  3  Ves., 
Jun.,  42 ;  Eden  v.  Foster,  2  P.  W.  3J5 ;  1  Woode8.476 ; 
Attorney-General  v.  Price,  8  Atk.  108 ;  Attorney- 
General  v.  Lock,  3  Atk.  164;  Attorney-General  v. 
Dixie*  13  Ves.  619 ;  Ejc-varte  Kirkby  Kavensworth 
HoepitaU  16  Yes.  304,  314 :  Attorney-General  v. 
Rarl  ot*  Clarendon,  17  Ves.  491,  499 ;  Berkhamstead 
Free  School,  2  Ve«.  &  Beames,  134 ;  Attorney-Gen- 
eral V.  Corporation  of  Carmarthen,  Coop.  Kep.  30; 
Mayor,  &c.,  of  Colchester  v.  Lowten,  1  Ves.  & 
Beames,  228 ;  Rex  v.  Watson,  2  T.  R.  199^  Attorney- 
(veneral  v.  Utlca  Ins.  Co.,  2  Johns.  Ch.  R.  371 :  At- 
torney-General V.  Middleton,  3  Ves.  327. 

2.— Mayor,  Ac,  of  Coventry  v.  Attorney-General, 
7  Bro.  Pari,  rases,  235;  Attorney-General  v.  Earl  of 
Clarendon,  17  Ves.  491,  490. 
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proprietors  of  lands,  in  the  western  part  of  New 
Hampshire,  to  aid  the  design,  and  considering 
that  the  same  school  might  be  enlarged  ana 
improved  to  promote  learning  among  the  Eng- 
glish,  and  to  supply  the  churches  there  with 
an  orthodox  ministry,  promised  large  tracts  of 
land  for  the  uses  aforesaid, provided  the  school 
should  be  settled  in  the  western  part  of  said 
province;  that  the  trustees  thereupon  gave  a 
preference  to  the  western  part  of  said  province, 
lying  on  Connecticut  River,  as  a  situation  most 
convenient  for  said  school.  That  the  said 
Wheelock  further  represented  the  necessity  for 
a  legal  incorporation,  in  order  to  the  safety  and 
well-being  of  said  seminary,  and  its  being  ca- 
pable of  the  tenure  and  disposal  of  lands  and 
bequests  for  the  use  of  the  same;  that  in  the  in- 
fancy of  said  institution,  certain  gentlemen 
whom  he  had  already  nominated  in  his  last 
will  (which  he  had  transmitted  to  the  trustees 
in  England)  to  be  trustees  in  America,  should 
be  the  corporation  now  proposed ;  and  lastly, 
that  there  were  already  large  contributions  for 
said  school  in  the  hands  of  the  trustees  in  Eng- 
land, and  further  success  might  be  expected; 
for  which  reason  the  said  Wheelock  desired 
they  might  be  invested  with  all  that  power 
therein  which  could  consist  with  their  distance 
from  the  same.  The  charter,  after  these  re- 
citals, declares,  that  the  king,  considering  the 
premises,  and  being  willing  to  *encour-  [*o7ll 
age  the  charitable  design,  and  that  the  best 
means  of  education  might  be  established  in 
New  Hampshire  for  the  oenefit  thereof,  does, 
of  his  special  grace,  certain  knowledge,  and 
mere  motion,  ordain  and  grant,  that  there  be  a 
college  erected  in  New  Hampshire, by  the  name 
of  Dartmouth  College,  for  the  education  and 
instruction  of  youth  of  the  Indian  tribes,  and 
also  of  English  youth  and  others;  that  the  trus- 
tees of  said  college  shall  be  a  corporation  for- 
ever, by  the  name  of  the  Trustees  of  Dartmouth 
College ;  that  the  then  Governor  of  New  Hamp- 
shire, the  said  Wheelock,  and  ten  other  per- 
sons, specially  named  in  the  charter,  shall  be 
trustees  of  the  said  college,  and  that  the  whole 
number  of  trustees  shall  lorever  thereafter  con- 
sist of  twelve,  and  no  more;  that  the  said  cor- 
poration shall  have  power  to  sue  and  to  be  sued 
by  their  corporate  name, and  to  acquire  and  hold 
for  the  use  of  the  said  Dartmouth  College, 
lands,  tenements,  hereditaments,  and  fran- 
chises; to  receive,  purchase,  and  build  any 
houses  for  the  use  of  said  college,  in  such  town 
in  the  western  part  of  New  Hampshire  as  the 
trustees,  or  a  major  part  of  them,  shall  by  a 
written  instrument  agree  on ;  and  to  receive,  ac- 
cept, and  dispose  of  any  lands,  goods,  chattels, 
rents,  gifts,  legacies,  he.,  &c.,  not  exceeding 
the  yearly  value  of  £6,000.  It  further  declares, 
that  the  trustees.or  a  major  part  of  them,  regu- 
larly convened  (for  which  purpose  seven  shall 
form  a  quorum),  sliall  have  authority  to  ap- 
point and  remove  the  professors,  tutors  and 
other  officers  of  the  college,  and  to  pay  them 
and  also  such  missionaries  and  schoolmasters 
as  shall  be  employed  by  the  trustees  for  in- 
structing the  Indians,  salaries  and  *al-  [*680 
lowances,  as  well  as  other  corporate  expenses, 
out  of  the  corporate  funds.  It  further  declares, 
that  the  said  trustees,  as  often  as  one  or  more 
of  the  trustees  shall  die.  or,  by  removal  or 
otherwise,  shall,  according  to  their  judgment, 
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become  unfit  or  incapable  to  serve  the  interesta 
of  the  college,  shall  have  power  to  elect  and 
appoint  other  trustees  in  their  stead,  so  that 
when  the  whole  number  shall  be  complete  of 
twelve  trustees,  eight  shall  be  resident  free- 
holders of  New  Hampshire,  and  seven  of  the 
whole  number  laymen.  It  further  declares 
that  the  trustees  shall  have  power  from  |jme  to 
time  to  make  and  establish  rules,  ordinances, 
and  laws  for  the  government  of  the  college  not 
repugnant  to  the  laws  of  the  land,  and  to  con- 
fer collegiate  degrees.  It  further  appoints  the 
said  Wheelock,  whom  it  denominates  "the 
founder  of  the  college,"  to  be  president  of  the 
college,  with  authority  to  appoint  his  successor, 
who  shall  be  president  until  disapproved  of  by 
the  trustees.  It  then  concludes  with  a  direc- 
tion that  it  shall  be  the  duty  of  the  president  to 
transmit  to  the  trustees  in  England,  so  long  as 
they  should  perpetuate  their  board, and  as  there 
should  be  Indian  natives  remaining  to  be  prop- 
er objects  of  the  bounty,  an  annual  account 
of  all  the  disbursements  from  the  donations  in 
England,  and  of  the  general  plans  and  pros- 
penty  of  the  institution. 

Such  are  the  most  material  clauses  of  the 
charter.  It  is  observable,  in  the  first  place,  that 
no  endowment  whatever  is  given  by  the  crown ; 
and  no  power  is  reserved  to  the  crown  or  gov- 
ernment in  any  manner  to  alter,  amend,  or  con- 
trol the  charter.  It  is  also  apparent,  from 
681*]  *the  very  terms  of  the  charter,  that  Dr. 
Wheelock  is  recognized  as  the  founder  of  the 
college,  and  that  the  charter  is  granted  upon 
his  application,  and  that  the  trustees  were  in 
fact  nominated  by  him.  In  the  next  place,  it  is 
apparent  that  the  objects  of  the  institution  arc 
purely  charitable,  for  the  distribution  of  the 
private  contributions  of  private  benefactors. 
The  charity  was,  in  the  sense  already  explained, 
a  public  charity,  that  is,  for  the  ^neral  promo- 
tion of  learning  and  piety;  but  in  this  respect 
it  was  just  as  much  public  before  as  after  the 
incorporation.  The  only  effect  of  the  charter 
was  to  give  permanency  to  the  design,  by  en- 
larging the  sj3here  of  its  action,  and  granting  a 
perpetuity  oi  corporate  powers  and  iranchises 
the  better  to  secure  the  administration  of  the 
benevolent  donations.  As  founder,  too,  Dr. 
Wheelock  and  his  heirs  would  have  been  com- 
pletely clothed  with  the  visitatorial  power;  but 
the  whole  government  and  control,  as  well  of 
the  officers  as  of  the  revenues  of  the  college, 
being  with  his  consent  assigned  to  the  trustees 
in  their  corporate  character,  the  visitatorial 
power,  which  is  included  in  this  authority, 
rightfully  devolved  on  the  trustees.  As  manag- 
ers of  the  property  and  revenues  of  the  cor- 
poration, they  were  amenable  to  the  jurisdiction 
of  the  judicial  tribunals  of  the  state;  but  as 
visitors,  their  discretion  was  limited  only  by  the 
charter,  and  liable  to  no  supervision  or  control, 
at  least,  unless  it  was  fraudulently  misapplied. 

From  this  summary  examination  it  follows 
that  Dartmouth  College  w^as,  under  its  original 
charter,  a  private  eleemosynary  corporation, 
682*1  endowed  with  *the  usual  privileges  and 
franchises  of  such  corporations,  and.  among 
others,  with  a  legal  perpetuity,  and  was  exclu- 
sively under  the  government  and  control  of 
twelve  trustees,  who  were  to  be  elected  and  ap- 

Eointed,  from  time  to  time,  by  the  existing 
oard,  as  vacancies  or  removals  should  occur. 
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We  are  now  led  to  the  consideration  of  the 
first  question  in  the  cause,  whether  thia  char- 
ter is  a  contract,  within  the  clause  of  the  con- 
stitution prohibiting  the  states  from  passing 
any  law  impairing  the  obligation  of  contracts. 
In  the  case  of  Fi^tcher  v.  Peek^^  this  court  laid 
down  its  exposition  of  the  word  "contract '  in 
this  clause,  in  the  following  manner:  '*  A  con- 
tract is  a  compact  between  two  or  more  persons, 
and  is  either  executory  or  executed.  An  ex- 
ecutory contract  is  one  in  which  a  party  binds 
himseli  to  do  or  not  to  do  a  particular  thing. 
A  contract  executed  is  one  in  which  the  object 
of  the  contract  is  performed;  and  this,  says 
Blackstone,  differs  in  nothing  from  a  ^lant. 
A  contract  executed,  as  well  as  one  that  is  ex- 
ecutory, contains  obligationa  binding  on  the 
parties.  A  grant  in  ita  own  nature  amounts  to 
an  extingui^ment  of  the  right  of  the  grantor, 
and  implies  a  contract  not  to  re-assert  that  right. 
A  party  is  always  estopped  by  his  own  grant.'* 
This  language  is  perfectly  unambiguous, and  was 
used  in  reference  to  a  grant  of  land  by  the  gov- 
ernor of  a  state  under  a  legislative  act.  It  de- 
termines, in  the  most  unequivocal  manner,  that 
the  grant  of  a  state  is  a  contract  within  the 
clause  of  *the  constitution  now  in  [*683 
question,  and  that  it  implies  a  contract  not  to 
re-assume  the  rights  granted.  A  fortiori,  the 
doctrine  applies  to  a  charter  or  grant  from  the 
kmg. 

But  it  is  objected  that  the  charter  of  Dart- 
mouth Colle^  is  not  a  contract  contemplated 
by  the  constitution,  because  no  valuable  con- 
sideration passed  to  the  king  as  an  equivalent 
for  the  grant,  it  purporting  to  be  granted  (x 
mero  motu,  and  further,  that  no  contracts  mere- 
\y  voluntary  are  within  the  prohibitory  clause. 
It  must  be  admitted  that  mere  executory  con- 
tracts cannot  be  enforced  at  law,  unless  there 
be  a  valuable  consideration  to  sustain  them; 
and  the  constitution  certainly  did  not  mean  to 
create  any  new  obligations,  or  give  any  new 
efficacy  to  nude  pacta.  But  it  must,  on  the 
other  hand,  be  also  admitted,  that  the  constitu- 
tion did  intend  to  preserve  all  the  obligatory 
force  of  contracts,  which  they  have  by  tlie 
general  principles  of  law.  Now,  when  a  con- 
tract has  once  passed,  bona  fide,  into  grant, 
neither  the  king  or  any  private  person,  who 
may  be  the  grantor,  can' recall  the  grant  of  the 
property,  although  the  convevance  may  have 
been  purely  voluntary.  A  gift,  completely  ex- 
ecuted, is  irrevocable.  The  property  conveyed 
by  it  becomes,  as  against  the  donor,  the  abso- 
lute property  of  the  donee;  and  no  such  sub- 
sequent change  of  intention  of  the  donor  can 
change  the  rights  of  the  donee. ^  And  a  gift  b> 
the  crown  of  incorporeal  hereditaments,  such 
as  corporate  franchises,  when  executed,  comes 
completely  *within  the  principle,  and  [*684 
is.  in  the  strictest  sense  of  the  terms,  a  grant.  ^ 
Was  it  ever  imagined  that  land,  voluntarily 
granted  to  any  person  by  a  state,  was  liable  to 
be  resumed  at  its  own  good  pleasure?  Such  a 
pretension  would,  under  any  circumntances,  be 
truly  alarming;  but  in  a  countrv  like  ours, 
where  thousands  of  land  titles  had  their  origin 
in  gratuitous  grants  of  the  states,  it  would  go 

1.— 6  Cranch,  87, 136. 
2.-2  Bl.  Com.  441 ;  Jenk.  Cent.  104. 
3.-2  Bl.  Com.  317, 346;  Sbep.  Touch,  cb.  U»  p.  227. 
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far  to  shake  the  foundations  of  the  best  settled 
estates.  And  a  grant  of  franchises  is  not,  in 
point  of  principle,  distinguishable  from  a  grant 
of  any  other  property.  If,  therefore,  this  char- 
ter were  a  pure  donation,  when  the  grant  was 
complete,  and  accepted  by  the  grantees,  it  in- 
volved a  contract  that  the  grantees  should  hold, 
and  the  grantor  should  not  re-assume  the  grant, 
as  much  as  if  it  had  been  founded  on  the  most 
valuable  consideration. 

But  it  is  not  admitted  that  this  charter  was 
not  granted  for  what  the  law  deems  a  valuable 
consideration.  For  this  purpose  it  matters  not 
how  trifling  the  consideration  may  be;  a  pepper 
com  is  as  good  as  a  thousand  dollars.  Nor  is 
it  necessary  that  the  consideration  should  be  a 
benefit  to  the  grantor.  It  is  sufficient  if  it  im- 
port damage  or  loss,  or  forbearance  of  benefit, 
or  any  act  done,  or  to  be  done,  on  the  part  of 
the  grantee.  It  is  unnecessary  to  state  cases; 
they  are  familiar  to  the  mind  of  every  lawyer. ' 

With  these  principles  in  view,  let  us  now  ex- 
685*]  amine  *the  terms  of  this  charter.  It 
purports,  indeed,  on  its  face,  to  be  granted  "of 
the  special  grace,  certain  knowledge,  and  mere 
motion  "  of  the  king;  but  these  words  were  in- 
troduced for  a  very  different  purpose  from  that 
now  contended  for.  It  is  a  general  rule  of  the 
common  law  (the  reverse  of  that  applied  in  or- 
dinary cases),  that  a  grant  of  the  king,  at  the 
suit  of  the  grantee,  is  to  be  construed  mast 
beneficially  for  the  king,  and  most  strictly 
against  the  grantee.  Wherefore,  it  is  usual  to 
insert  in  the  king's  grants  a  clause,  that  they 
are  made,  not  at  the  suit  of  the  grantee,  but  of 
the  special  grace,  certain  knowl^ge.and  mere 
motion  of  the  king;  and  then  they  receive  a 
more  liberal  construction.  This  is  the  true  ob- 
ject of  the  clause  in  question,  as  we  are  inform- 
ed by  the  most  accurate  authorities.'  But  the 
charter  also  on  its  face  purports  to  be  granted 
in  consideration  of  the  premises  in  the  intro- 
ductory recitals.  Now,  among  these  recitals  it 
appears  that  Dr.  Wheelock  had  founded  a 
charity-school  at  his  own  expense,  on  his  own 
estate;  that  divers  contributions  had  been  made 
in  the  colonies,  by  others,  for  its  support;  that 
new  contributions  had  been  made  and  were 
making  in  England  for  this  purpose,  and  were 
in  the  hands  of  trustees  appointed  by  Dr.  Whee- 
lock to  act  in  his  behalf;  that  Dr.  Wheelock 
had  consented  to  have  the  school  established  at 
such  other  place  as  the  trustees  should  select; 
that  offers  had  been  made  by  several  of  the  gov- 
686*]  ernments  in  America,  inviting  the  *es- 
lablishment  of  the  school  among  them;  that 
offers  of  land  had  also  been  made  by  divers 
proprietors  of  lands  in  the  western  parts  of  New 
Hampshire,  if  the  school  should  be  established 
there :  that  the  trustees  had  finally  consented  to 
establish  it  in  New  Hampshire;  and  that  Dr. 
Wheelock  represented  that,  to  effectuate  the 
purposes  of  all  parties,  an  incorporation  was 
necessary.  Can  it  be  tnily  said  that  these  re- 
citals contain  no  legal  consideration  of  benefit 
to  the  crown,  or  of  forbearance  of  benefit  on 
the  other  side?    Is  there  not  an  implied  con- 


1.— Plllans  V.  Van  Mlerop.per  Yates,  J.,  8  Burr. 
1668;  Forth  v.  Staunton,  2  Sliftund.  Rep.  211;  Wil- 
liams' note  2,  and  tho  cases  there  cited. 

2.-2  Bl.  Com.  847:  Finch's  Law,  100;  10  Rep.  112; 
1  Shep.  Abridg.  186;  Bull.  N.  P.  186. 
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tract  by  Dr.  Wheelock,  if  a  charter  is  granted, 
that  the  school  shall  be  removed  from  his  estate 
to  New  Hampshire?  and  that  he  will  relin- 
quish all  his  control  over  the  funds  collected, 
and  to  be  collected,  in  England  under  his  aus- 
pices, and  subject  to  his  authority?  that  he 
will  yield  up  the  management  of  his  charity 
schqpi  to  the  trustees  of  the  colle^?  that  he 
will  relinguish  all  the  offers  made  by  other 
American  governments,  and  devote  his  patron- 
a^  to  this  institution?  It  will  scarcely  be  de- 
nied that  he  gave  up  the  right  any  longer  to 
maintain  the  charity  school  already  estalHlshed 
on  his  own  estate;  and  that  the  funds  collected 
for  its  use,  and  subject  to  his  management, 
were  yielded  up  by  him  as  an  endowment  of 
the  college.  The  very  language  of  the  charter 
supposes  him  to  be  the  legal  owner  of  the  funds 
of  the  charity-school,  ana,  in  virtue  of  this  en- 
dowment, declares  him  the  founder  of  the  col- 
lege. It  matters  not  whether  the  funds  were 
great  or  small:  Dr.  Wheelock  had  procured 
them  by  his  own  infiuence,  and  they  were  un- 
der his  control,  to  be  applied  to  the  *sup-  [*687 
port  of  his  charity-school;  and  when  he  relin- 
quished this  control  he  relinquished  a  right 
founded  in  property  acquired  by  his  labors. 
Besides,  Dr.  Wheelock  impliedly  agreed  to  de- 
vote his  future  services  to  the  college,  when 
erected,  by  becoming  president  thereof  at  a 
period  when  sacrifices  must  necessarily  be  made 
to  accomplish  the  great  design  in  view.  If,  in- 
deed, a  pepper  com  be,  in  the  eye  of  the  law, 
of  sufficient  value  to  found  a  contract,  as  upon 
a  valuable  consideration,  are  these  implied 
agreements,  and  these  relinquishments  of  right 
and  benefit,  to  be  deemed  wholly  worthless? 
It  has  never  been  doubted  that  an  agreement 
not  to  exercise  a  trade  in  a  particular  place  was 
a  sufficient  consideration  to  sustain  a  contract 
for  the  payment  of  money.  A  fortiori,  the  re- 
linquishment of  property  which  a  person  holds, 
or  controls  the  use  of ,  as  a  trust,  &  a  sufficient 
consideration;  for  it  is  parting  with  a  legal 
right.  Even  a  right  of  patronage  (Jun  patron- 
atui)  is  of  great  value  in  intendment  of  law. 
Nobody  doubts  that  an  advowson  is  a  valuable 
hereditament;  and  yet,  in  fact,  it  is  but  a  mere 
trust,  or  right  of  nomination  to  a  benefice, 
which  cannot  be  legally  sold  to  the  intended 
incumbent.^ 

In  respect  to  Dr.  Wheelock,  then,  if  a  con- 
sideration be  necessary  to  support  the  charter 
as  a  contract,  it  is  to  be  found  in  the  implied 
stipulations  on  his  part  in  the  charter  itself. 
He  relinquished  valuable  rights,  and  undertook 
a  laborious  office  iti  consideration  of  the  grant 
of  the  incorporation. 

♦This  is  not  all.  A  charter  may  be  [*688 
granted  upon  an  executory,  as  well  as  an  ex- 
ecuted or  present  consideration.  When  it  is 
granted  to  persons  who  have  not  made  applica- 
tion for  it,  until  their  acceptance  thereof,  the 
grant  is  yet  in  fieri.  Upon  the  acceptance 
there  is  an  implied  contract  on  the  part  of  the 
grantees,  in  consideration  of  the  charter,  that 
they  will  perform  the  duties,  and  exercise  the 
authorities  conferred  by  it.  This  was  the  doc- 
trine asserted  by  the  late  learqed  Mr.  Justice 
Buller,  in  a  modern  case.*    He  there  said:  **  I 


3.-2  Bl.  Com.  22,  note  by  ChriBtian. 
4.— Rex.  V.  Passmore,  3  T.  R.  199, 239, 216. 
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do  not  know  how  to  reason  on  this  point  better 
than  in  the  manner  urged  by  one  of  the  relat- 
or's counsel,  who  considered  the  grant  of  in- 
corporation to  be  a  compact  between  the  crown 
and  a  certain  number  of  the  subjects,  the  latter 
of  whom  undertake,  in  consideration  of  the 
privileges  which  are  bestowed,  to  exert  them- 
selves for  the  good  government  of  the  pjace," 
^i,  e.,  the  place  incorporated).  It  will  not  be 
pretended,  that  if  a  charter  be  granted  for  a 
bank,  and  the  stockholders  pay  in  their  own 
funds,  the  charter  is  to  be  deemed  a  grant  with- 
out consideration,  and,  therefore,  revocable  at 
the  pleasure  of  the  grantor.  Yet  here  the 
funds  are  to  be  managed,  and  the  services  per- 
formed exclusively  for  the  use  and  benefit  of 
the  stockholders  themselves.  And  where  the 
grantees  are  mere  trustees  to  perform  services 
without  reward,  exclusively  for  the  benefit  of 
•others,  for  public  charity,  can  it  be  reasonably 
argued  that  these  services  are  less  valuable  to  the 
government  than  if  performed  for  the  private 
•689*]  emolument  of  *the  trustees  themselves? 
In  respect,  then. to  the  trustees  also,  there  was  a 
valuable  consideration  for  the  charter,  the  con- 
.sideration  of  services  agreed  to  be  rendered  by 
them  in  execution  of  a  charity,  from  which 
they  could  receive  no  private  remuneration. 

There  is  yet  another  view  of  this  part  of  the 
•case,  which  deserves  the  most  weighty  con- 
sideration. The  corporation  was  Expressly 
created  for  the  purpose  of  distributing  in  per- 
petuity the  charitable  donations  of  private 
benefactors.  By  the  terms  of  the  charter,  the 
trustees,  and  their  successors,  in  their  corporate 
-capacity,  were  to  receive,  hold,  and  exclasively 
manage,  all  the  funds  so  contributed.  The 
•crown,  then,  upon  the  face  of  the  charter, 
pledged  its  faith  that  the  donations  of  private 
beneiactors  should  be  perpetually  devoted  to 
their  original  purposes,  without  any  interfer- 
-ence  on  its  own  part,  and  should  be  forever  ad- 
ministered by  the  trustees  of  the  corpomtion, 
unless  its  corporate  franchises  should  be  taken 
Away  by  due  process  of  law.  From  the  very 
nature  of  the  case,  therefore,  there  was  an  im- 
plied contract  on  the  part  of  the  crown  with 
every  benefactor,  that  if  he  would  give  his 
money,  it  should  be  deemed  a  charity  protected 
by  the  charter,  and  be  administered  by  the  cor- 
poration according  to  the  general  law  of  the 
land.  As  soon,  then,  as  a  donation  was  made 
to  the  corporation,  there  was  an  implied  con- 
tract springing  up,  and  founded  on  a  valuable 
consideration,  that  the  crown  would  not  revoke 
or  alter  the  charter,  or  change  its  administra- 
tion, without  the  consent  of  the  corporation. 
There  was  also  an  implied  contract  between 
the  corporation  itself,  and  every  benefactor 
690*]  *upon  a  like  consideration,  that  it 
would  administer  his  bounty  according  to  the 
terms,  and  for  the  objects  stipulated  in  the 
charter. 

In  every  view  of  the  case,  if  a  consideration 
were  necessary  (which  I  utterly  deny)  to  make 
the  charter  a  valid  contract,  a  valuable  con- 
sideration did  exist,  as  to  the  founder,  the 
trustees,  and  the  benefactors.  And  upon  the 
soundest  legal  principles,  the  charter  may  be 
properly  deemed,  according  to  the  various  as- 
-pects,  in  which  it  is  viewed,  as  a  several  con- 
tract with  each  of  these  parties,  in  virtue  of  the 
foundation,  or  the  endowment  of  the  college,  or 
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the  acceptance  of  the  charter,  or  the  donations 
to  the  charity. 

And  here  we  might  pause;  but  there  is  vet 
remaining  another  view  of  tlie  subject,  which 
cannot  consistently  be  passed  over  without 
notice.  It  seems  to  be  assumed  by  the  argu- 
ment of  the  defendant's  counsel,  that  there  is 
no  contract  whatsoever,  in  virtue  of  the  char- 
ter, between  the  crown  and  the  corporation 
itself.  But  it  deserves  consideration,  whether 
this  assumption  can  be  sustained  upon  a  solid 
foundation. 

If  this  had  been  a  new  charter  granted  to  an 
existing  corporation,  or  a  grant  of  lands  to  an 
existing  corporation,  there  could  not  have  been 
a  doubt  that  the  grant  would  have  been  an 
executed  contract  with  the  corporation;  as 
much  so,  as  if  it  had  been  to  any  private  per- 
son. But  it  is  supposed,  that  as  this  corpora- 
tion was  not  then  m  existence,  but  was  created 
and  its  franchises  bestowed,  uno  flatu,  the  char- 
ter cannot  be  construed  a  contract,  because 
there  was  no  person  in  rerum  tiatura,  with 
whom  it  might  be  made.  Is  this,  however,  a 
just  and  legal  view  of  the  *subject?  If  [♦691 
the  corporation  had  no  existence  so  as  to  be- 
come a  contracting  party,  neither  had  it  for  the 
purpose  of  receiving  a  grant  of  the  franchises. 
The  truth  is,  that  there  may  be  a  priority  of 
operation  of  things  in  the  same  grant;  and' the 
law  distinguishes  and  gives  such  priority 
wherever  it  is  necessary  to  effectuate  the  ob- 
jects of  the  grant.  *  From  the  nature  of  things, 
the  artificial  person  called  a  corporation  must 
be  created  before  it  can  be  capable  of  taking 
anything  When,  therefore,  a  charter  is  grant- 
ed, and  it  brings  the  corporation  into  existence 
without  any  act  of  the  natural  persons  w^ho 
compose  it,  and  gives  such  corporation  any 
privileges,  franchises,  or  property,  the  law 
deems  the  corporation  to  be  first  brought  into 
existence,  and  then  clothes  it  with  the  granted 
liberties  and  property.  When,  on  the  other 
hand,  the  corporation  is  to  be  brought  into  ex- 
istence by  some  future  acts  of  the  corporators, 
the  franchises  remain  in  abeyance,  until  such 
acts  are  done,  and  when  the  corporation  is 
brought  into  life  the  franchises  instantaneous- 
ly attach  to  it.  There  may  be,  in  intendment 
of  law,  a  prioritv  of  time,  even  in  an  instant, 
for  this  purpose.*  And  if  the  corporation  have 
an  existence  before  the  grant  of  its  other  fran- 
chises attaches,  what  more  difficulty  is  there  in 
deeming  the  grant  of  these  franchises  a  contract 
with  it,  than  if  granted  by  another  instrument 
at  a  subsequent  period?  It  behooves  those  also, 
who  hold  that  a  grant  to  a  corooration.  not 
then  in  existence,  is  incapable  *of  being  [*692 
deemed  a  contract  on  that  account,  to  consider, 
whether  they  do  not  at  the  same  time  establish 
that  the  grant  itself  is  nullity  for  precisely  the 
same  reason.  Yet  such  a  doctrine  would  strike 
us  all  as  pregnant  with  absurdity,  since  it  would 
prove  that  an  act  of  incorporation  could  never 
confer  any  authorities,  or  rights,  or  property, 
on  the  corporation  it  created.  It  may  be  acl- 
mitted  that  two  parties  are  necessary  to  form 
a  perfect  contract,  but  it  is  denied  that  it  is 

1.— Case  of  Sutton's  HoRpHal,  10  Go.  28,  Bucklund 
V.  Fowcber,  died  10  Co.  27,  28,  and  reooirniased  tn 
Attorney-General  v.  Bowyer,  3  Ve«.,Jun.,  714,  TSft, 
737 ;  9-  P.  Higbmore  on  Mortum,  200.  &c. 
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necessary  that  the  assent  of  both  parties  must 
be  at  the  same  time.  If  the  legislature  were 
voluntarily  to  grant  land  in  fee  to  the  first  child 
of  A  to  be  hereafter  bom;  as  soon  aa  such 
child  should  be  bom  the  estate  would  vest  in 
it.  Would  it  be  contended  that  such  grant, 
when  it  took  effect,  was  revocable,  and  not  an 
executed  contract,  upon  the  acceptance  of  the 
estate?  The  same  question  might  be  asked  in  a 
case  of  a  gratuitous  grant  by  the  king  or  the 
legislature  to  A,  for  life,  and  afterwaras  to  the 
heirs  of  B,  who  is  then  living.  Take  the  case 
of  a  bank,  incorporated  for  a  limited  period, 
upon  the  express  condition  that  it  shall  pay  out 
of  its  corporate  funds  a  certain  sum,  as  the  con- 
sideration for  the  charter,  and  after  the  corpo- 
ration is  organized  a  payment  duly  made  of 
the  sum  out  of  the  corporate  funds;  will  it  be 
contended  that  there  is  not  a  subsisting  con- 
tract between  the  government  and  the  corpora- 
tion, by  the  matters  thus  arising  6v  post  facto, 
that  the  charter  shall  not  be  revoked  during  the 
stipulated  period?  Suppose  an  act  declaring 
that  all  persons,  who  should  thereafter  pay 
into  the  public  treasury  a  stipulated  sum,  should 
^93*]  be  tenants  in  common  of  certain  *]ands 
belonging  to  Uie  state  in  certain  proportions; 
if  a  person  afterwards  bom  pays  the  stipulated 
ttum  into  the  treasury,  \b  it  less  a  contract  with 
him  than  it  would  be  with  a  person  in  esse  at 
the  time  the  act  passed?  We  must  admit  that 
there  may  be  future  springing  contracts  in  re 
spect  to  persons  not  now  in  esse,  or  we  shall  in- 
volve ourselves  in  inextricable  difficulties. 
And  if  there  may  be  in  respect  to  natural  per- 
-sons,  why  not  also  in  respect  to  artificial  per- 
sons, created  br  the  law,  for  the  very  purpose 
of  being  clothed  with  corporate  powers?  1  am 
unable  to  distinguish  between  Uie  case  of  a 
grant  of  land  or  of  franchises  to  an  existing 
corporation,  and  a  like  grant  to  a  corporation 
brought  into  life  for  the  very  purpose  of  re- 
ceiving the  grant.  As  soon  aa  it  is  i/i  esse,  and 
the  franchises  and  property  become  vested  and 
executed  in  it,  the  grant  is  just  as  much  an  ex- 
ecuted contract  as  if  its  prior  existence  had 
been  established  for  a  century. 

Supposing,  however,  that  in  either  of  the 
views  which  have  been  suggested,  the  charter 
of  Dartmouth  College  is  to  be  deemed  a  con- 
tract, we  are  yet  met  with  several  objections  of 
jinother  nature. 

It  is,  in  the  first  place,  contended  that  it  is 
not  a  contract  within  the  prohibitory  clause  of 
the  constitution,  because  Uiat  clause  was  never 
intended  to  apply  to  mere  contracts  of  civil 
institution,  such  as  the  contract  of  marriage, 
or  to  grants  of  power  to  state  officers,  or  to  con- 
tracts relative  to  their  offices,  or  to  grants  of 
trust  to  be  exercised  for  purposes  merely  pub- 
lic, where  the  grantees  take  no  beneficial  in- 
terest. 

It  is  admitted  that  the  state  legislatures  have 
^94*1  *power  to  enlarge,  repeal,  and  limit  the 
authorities  of  public  officers  in  their  official 
capacities,  in  all  cases,  where  the  constitutions 
of  the  states  respectively  do  not  prohibit  them ; 
and  this,  among  others,  for  the  very  reason 
that  there  is  no  express  or  implied  contract,  that 
they  shall  always,  during  their  continuance  in 
office,  exercise  such  authorities.  They  are  to 
exercise  them  only  during  the  good  pleasure  of 
the  legislature.  But  when  the  legislature  makes 
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a  contract  with  a  public  officer,  as  in  the  case 
of  a  stipulated  salary  for  his  services,  during  a 
limited  period,  this,  during  the  limited  period, 
is  just  a»  much  a  contract,  within  the  purview 
of  the  constitutional  prohibition  as  a  like  con- 
tract would  be  between  two  private  citizens. 
Will  it  be  contended  that  the  legislature  of  a 
state  can  diminish  the  salary  of  a  fudge  holding 
his  office  during  good  behavior?  Such  an  au- 
thority has  never  vet  been  asserted  to  our  knowl- 
edge. It  may  also  be  admitted  that  corpora- 
tions for  mere  public  government,  such  as 
towns,  cities,  and  counties,  may  in  many  re- 
spects be  subject  to  legislative  control.  But  it 
will  hardly  be  contenaed  that,  even  in  respect 
to  such  corporations,  the  legislative  power  is  so 
transcendent  that  it  may  at  its  will  take  away 
the  private  property  of  the  corporation,  or 
change  the  uses  of  its  private  funds  acquired 
under  the  public  faith.  Can  the  legislature 
confiscate  to  its  own  use  the  private  funds 
which  a  municipal  corporation  holds  under  its 
charter,  without  any  default  or  consent  of  the 
corporators?  If  a  municipal  corporation  be 
capable  of  holding  devises  and  legacies  to  chari- 
table uses  (as  many  municipal  corporations  are). 
*doee  the  legislature,  under  our  forms  [*695 
of  limited  government,  possess  the  authority  to 
seize  upon  those  funds,  and  appropriate  them 
to  other  uses,  at  its  own  arbitrary  pleasure, 
against  the  will  of  the  donors  and  donees? 
From  the  very  nature  of  our  governments,  the 
public  faith  is  pledged  the  other  way ;  and  that 
pledge  constitutes  a  valid  compact;  and  that 
compact  is  subject  only  to  judicial  inquiry, 
construction,  and  abrogation.  This  court  have 
already  had  occasion,  in  other  causes,  to  express 
their  opinion  on  this  subject;  and  there  is  not 
the  slightest  inclination  to  retract  it.  * 

As  to  the  case  of  the  contract  of  marriage, 
which  the  argument  supposes  not  to  be  within 
the -reach  of  the  prohibitory  clause,  because  it 
is  matter  of  civil  institution,  I  profess  not  to 
feel  the  weight  of  the  reason  assigned  for  the 
exception.  In  a  le^l  sense,  all  contracts, 
recognized  as  valid  m  any  countrv,  may  be 
properly  said  to  be  matters  of  civil  institution, 
since  they  obtain  their  obli^tion  and  construc- 
tion ^'t^rd  2eM»(v?7Ura«2iM.  Titles  to  land,  con- 
stituting part  of  the  public  domain,  acquired  by 
grants  under  the  provisions  of  existing  laws  bv 
private  persons,  are  certainly  contracts  of  civil 
institution.  Yet  no  one  ever  supposed  that 
when  acquired,  bona  fide,  they  were  not  beyond 
the  reach  of  legislative  revocation.  And  so, 
certainly,  is  the  established  doctrine  of  this 
court.*  A  general  law  regulating  divorces  from 
the  contract  of  marriage,  like  a  law  regulating 
^remedies  in  other  cases  of  breaches  of  [*696 
contracts,  is  not  necessarily  a  law  impairing  the 
obligation  of  such  a  contract.^  It  may  be  the 
only  effectual  mode  of  enforcing  the  obligations 
of  the  contract  on  both  sides.  A  law  punishing 
a  breach  of  a  contract,  by  imposing  a  forfeiture 
of  the  rights  acquired  under  it,  or  dissolving  it 
because  the  mutual  obligations  were  no  longer 
observed,  is  in  no  correct  sense  a  law  impairmg 
the  obligations  of  the  contract.    Could  a  law, 

1.— Terret  v.  Taylor,  9  Cranoh,  48 ;  Town  of  Pawlet 
V.  Clark,  9  Cranoh,  292. 

2.-Ib. 

8.— ^ee  Holmes  v.  Lan8inflr«S  Johns.  Cas.  78. 
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compelling  a  specific  performance,  by  giving  a 
new  remedy,  be  justly  deemed  an  excess  of  legis- 
lative power'?  Thus  far  the  contract  of  marriage 
has  been  considered  with  reference  to  general 
laws  regulating  divorces  upon  breaches  of  that 
contract.  But  if  the  argument  means  to  assert 
that  the  legislative  power  to  dissolve  such  a  con- 
tract, without  any  breach  on  either  side,  against 
the  wishes  of  the  parties,  and  without  any 
iudicial  inquiry  to  ascertain  a  breach,  I  certain- 
ly am  not  prepared  to  admit  such  a  power,  or 
that  its  exercise  would  not  entrench  upon  the 
prohibition  of  the  constitution.  If  under  the 
faith  of  existing  laws  a  contract  of  marriage  be 
duly  solemnized,  or  a  marriage  settlement  be 
maae  (and  marriage  is  always  in  law  a  valuable 
consideration  for  a  contract),  it  is  not  easy  to 
perceive  why  a  dissolution  of  its  obligations, 
without  any  default  or  assent  of  the  parties, 
may  not  as  well  fall  within  the  prohibition  as 
any  other  contract  for  a  valuable  consideration. 
A  man  has  Just  as  good  a  right  to  his  wife  as 
to  the  property  acquired  under  a  marriage  con- 
697*j  tract.  *He  has  a  legal  right  to  her  so- 
ciety and  her  fortune;  and  to  devest  such  right 
without  his  default,  and  against  his  will,  would 
be  as  flagrant  a  violation  of  the  principles  of  jus- 
tice as  the  confiscation  of  his  own  estate.  I  leave 
this  case,  however,  to  be  settled  when  it  shall 
arise.  I  have  gone  into  it.  because  it  was  urged 
with  great  earnestness  upon  us,  and  required  a 
reply.  It  is  sufficient  now  to  say,  that  as  at 
present  advised,  the  argument,  derived  from 
this  source,  does  not  press  my  mind  with  any 
new  and  insurmountable  difficulty. 

In  respect  also  to  grants  and  contracts,  it 
would  be  faf  too  narrow  a  construction  of  the 
constitution  to  limit  the  prohibitory  clause  to 
such  only  where  the  parties  take  for  their  own 
private  benefit.  A  grant  to  a  private  trustee  for 
the  benefit  of  a  particular  cestui  que  trtiet,  or  for 
any  special,  private  or  public  charity,  cannot 
be  the  less  a  contract  because  the  trustee  takes 
nothing  for  his  own  benefit.  A  grant  of  the 
next  presentation  to  a  church  is  still  a  contract, 
although  it  limit  the  grantee  to  a  mere  right  of 
nomination  or  patronage.*  The  fallacy  of  the 
argument  consists  in  assuming  the  very  ground 
in  controversy.  It  is  not  admitted  that  a  con- 
tract with  a  trustee  is  in  its  own  nature  revoca- 
ble, whether  it  be  for  special  or  general  pur- 
poses, for  public  charity  or  i)articular  benefi- 
cence. A  private  donation,  vested  in  a  trustee 
for  objects  of  a  general  nature,  does  not  there- 
by become  a  public  trust,  which  the  government 
may.  at  its  pleasure,  take  from  the  trustee,  and 
698*]  administer  *in  its  own  way.  The  truth 
is,  that  the  government  has  no  power  to  revoke 
a  grant,  even  of  its  own  funds,  when  given  to 
a  private  person,  or  a  corporation  for  special 
uses.  It  cannot  recall  its  own  endowments 
granted  to  any  hospital,  or  college,  or  city,  or 
town,  for  the  use  of  such  corporations.  The 
only  authority  remaining  to  the  government  is 
judicial,  to  ascertain  the  validity  of  the  grant, 
to  enforce  its  proper  uses,  to  suppress  frauds, 
and,  if  the  uses  are  charitable,  to  secure  their 
regular  administration  through  the  means  of 
equitable  tribunals,  in  cases  where  there  would 
otherwise  be  a  failure  of  justice. 


1.-2  Bl.  Com.  21. 
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Another  objection  powing  out  of,  and  con- 
nected with  that  which  we  have  been  consider- 
ing, is,  that  no  grants  are  within  the  constitu 
tional  prohibition,  except  such  as  respect  prop- 
erty in  the  strict  sense  of  the  term :  that  is  to 
say,  beneficial  interests  in  lands,  tenements,  and 
hereditaments,  &c.,  &c.,  which  may  be  sold  by 
the  grantees  for  their  own  benefit;  and  that 
pants  of  franchises,  immunities,  and  author- 
ities not  valuable  to  the  i)arties  as  property, 
are  excluded  from  its  purview.  No  au- 
thority has  been  cited  to  sustain  this  distinc- 
tion, and  no  reason  is  perceived  to  justify  iti> 
adoption.  There  are  many  rights,  mmchises, 
and  authorities  which  are  valuable  in  con- 
templation of  law,  where  no  beneficial  interef^t 
can  accrue  to  the  possessor.  A  grant  of  the 
next  presentation  to  a  church,  limited  to  the 
grantee  alone,  has  been  already  mentioned.  A 
power  of  appointment,  reserved  in  a  maniagir 
settlement,  either  to  a  party  or  a  Strang,  to 
appoint  uses  in  favor  of  third  persons,  without 
compensation,  is  another  instance.  *A  T^Ot^ 
grant  of  lands  to  a  trustee  to  raise  portions  or 
pay  debts,  is,  in  law,  a  valuable  grant,  and 
conveys  a  legal  estate.  Even  a  power  given  by 
will  to  executors  to  sell  an  estate  for  payment 
of  debts  is,  by  the  better  opinions  and  author- 
ity, coupled  with  a  trust,  and  capable  of  sur- 
vivorship.* Many  dignities  and  offices,  exist- 
ing at  common  law,  are  merely  honorary, 
and  wiUiout  profit,  and  sometimes  are  oner- 
ous. Yet  a  grant  of  them  has  never  been 
supposed  the  less  a  contract  on  that  ac- 
count. In  respect  to  franchises,  whether  corpo- 
rate or  not,  which  include  a  pernancy  of 
profits,  sudi  as  a  right  of  fishery,  or  to  hold  a 
ferry,  a  market,  or  a  fair,  or  to  erect  a  turn- 
pike, bank,  or  bridge,  there  is  no  pretense  to  say 
that  grants  of  them  are  not  within  the  constitu- 
tion. Yet  they  may,  in  point  of  fact,  be  of  no 
exchangeable  value  to  the  owners.  They  may 
be  wortnless  in  the  market.  The  truth,  how- 
ever, is,  thAt  all  incorporeal  heredltainent.<t. 
whether  they  be  immunities,  dignities,  offices, 
or  franchises,  or  other  rights,  are  deemed  valu- 
able in  law.  The  owners  have  a  legal  estate 
and  property  in  them,  and  legal  remedies  to 
support  and  recover  them  in  case  of  anj  in- 
jury, obstruction,  or  disseizin  of  thenL  1\  hen- 
eveV  they  are  the  subjects  of  a  contract  or  grant, 
they  are  pust  as  much  within  the  reach  of  the 
constitution  as  any  other  grant.  *Nor  [*700 
is  there  any  solid  reason  why  a  contract  for  the 
exercise  of  a  mere  authority  should  not  be  Just 
as  much  guarded  as  a  contract  for  the  use  and 
dominion  of  property.  M|ere  naked  powers, 
which  are  to  be  exercised  for  the  exclusive 
benefit  of  the  grantor,  are  revocable  l:^  him 
for  that  very  reason.  But  it  is  otherwise 
where  a  power  is  to  be  exercised  in  aid  of  a 
right  vested  in  the.grantee.  We  all  know  that 
a  power  of  attorney,  forming  a  part  of  a  securi- 
ty upon  the  assignment  of  a  chose  in  action,  is 
not  revocable  by  the  grantor.  For  it  then 
sounds  in  contract  and  is  coupled  with  an 


2.— €k).  Lit.  113,  a :  Uarg.  and  Bu tier's  note  2 :  Bug- 
den  on  Powers,  140 ;  Jnckson  v.  Jansen,  6  JohnA. 
Kep.  73;  Franklin  v.  Osgood,  2  .1<>hn».  Qm.  1;  S.  C. 
14  John8.  Rep.  687 ;  Zc'bach  v.  Smith,  8  Bion.  Bep. 
69 ;  lessee  of  Mocxtt  \.  Vandyke,  4  Ilirn.  7. 31 ;  At- 
tomoy-Generai  v.  Gleif,  1  Atk.  3o«;  I  liftc.  Abr.  5* 
(Gwilllm  edit.) 
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interest.  1  So,  if  an  estate  be  conveyed  in 
trust  for  the  grantor,  the  estate  is  irrevoca- 
ble in  the  grantee,  although  ha  can  take  no 
beneficial  interest  for  himself.  Many  of  the 
best  settled  estates  stand  upon  convevances 
of  this  nature;  and  there  can  be  no  doubt  that 
such  grants  are  contracts  within  the  prohibi- 
tion in  question. 

In  respect  to  corporate  franchises,  they  are, 
properly  speaking,  legal  estates  vested  m  the 
corporation  itself  as  soon  as  it  is  in  esse.  They 
are  not  mere  naked  powers  granted  to  the  cor- 
poration, but  powers  coupled  with  an  interest. 
The  property  of  the  corporation  vests  upon  the 
possession  of  its  franchises;  and  whatever  may 
oe  thought  as  to  the  corporators,  it  cannot  be 
denied  that  the  corporation  itself  has  a  legal 
interest  in  them.  It  may  sue  and  be  sued  for 
them.  Nav,  more,  this  very  right  is  one  of  its 
7 Ol*]  ordinary *franchi8es.  "It  is  likewise 
a  franchise,"  says  Justice  Blackstone,  '*  for  a 
number  of  persons  to  be  incorporated  and  sub- 
sist as  a  body  politic,  with  power  to  maintain 
perpetual  succession,  and  do  other  corporate 
acts;  and  each  individual  member  of  such  cor- 
poration is  also  said  to  have  a  franchise  or  free- 
dom."* In  order  to  get  rid  of  the  legal  diffi- 
culty of  these  franchises  being  considered  as 
valuable  hereditaments  or  property,  the  coun- 
sel for  the  defendant  are  driven  to  contend 
that  the  corporators  or  trustees  are  mere  agents 
of  the  corporation,  in  whom  no  beneficial  in- 
terest subsists;  and  so  nothing  bu\  a  naked 
power  is  touched  by  removing  them  from  the 
trust;  and  then  to  hold  the  corporation  itself  a 
mere  ideal  being,  capable  indeed  of  holding 
property  or  franchises,  but  having  no  interest 
in  them  Vhich  can  be  the  subject  of  contract. 
Neither  of  these  positions  is  admissible.  The 
former  has  been  already  sufficiently  considered, 
andthelatter  may  be  disposed  of  in  a  few  words. 
The  corporators  are  not  mere  agents,  but  have 
vested  rights  in  their  character,  as  corporators. 
The  right  to  be  a  freeman  of  a  corporation  is  a 
valuable  temporal  right.  It  is  a  right  of  vot- 
ing and  acting  in  the  corporate  concerns,  which 
the  law  recognizes  and  enforces,  and  for  a 
violation  of  which  it  provides  a  remedy.  It  is 
founded  on  the  same  basis  as  the  right  of  vot- 
ing in  public  elections;  it  is  as  sacred  a  right; 
and  whatever  might  have  been  the  prevalence 
of  former  doubt«,  since  the  time  of  Lord 
Holt,  such  a  right  has  always  been  deemed  a 
valuable  franchise  or  privilege.' 
702*]  *Thi8  reasoning,  which  has  been 
thus  far  urged,  applies  with  full  force  to  the 
case  of  Dartmouth  College.  The  franchises 
granted  by  the  charter  were  vested  in  the 
trustees  in  their  corporate  character.  The  lands 
and  other  property,  subsequently  acquired, 
were  held  by  them  in  the  same  manner.  They 
were  the  pnvate  demesnes  of  the  corporation 
held  by  it,  not,  as  the  argument  supposes,  for 
the  use  and  benefit  of  the  people  of  New  Hamp- 
shire, but,  as  the  charter  it*elf  declares,  **  for 
the  use  of  Dartmouth  College."  There  were 
not,  and  in  the  nature  of  things  could  not  be, 
any  other  cestui  que  use  entitled  to  claim  those 

1.— WalBh  V.  Whitoomb,  2  Bsp.  585;  Bergen  v. 
Bennett,  1  Calnes*  Cases  la  Error,  1, 16 ;  Raymond 
V.  Squire,  UJohns.  Rep.  47. 

2.-8  BL  Ck>m.  37 ;  1  Kyd  on  Ck>rp.  14, 16. 
Wheat.  4. 


funds.  They  were  indeed  to  be  devoted  to  the 
promotion  of  piety  and  learning,  not  at  large, 
but  in  that  college,  and  the  establishments  con- 
nected with  it;  and  the  mode  in  which  the 
charity  was  to  be  applied,  and  the  objects  of 
it,  were  left  solely  to  the  trustees,  who  were  the 
legal  governors  and  administrators  of  it.  No 
particular  person  in  New  Hampshire  possessed 
a  vested  right  in  the  bounty;  nor  could  he  force 
himself  upon  the  trustees  as  a  proper  object. 
The  legislature  itself  could  not  deprive  the 
trustees  of  the  corporate  funds,  or  annul  their 
discretion  in  the  application  of  them,  or  dis- 
tribute them  among  its  own  favorites.  Could 
the  legislature  of  New  Hampshire  have  seized 
the  land  given  by  the  state  of  Vermont  to  the 
corporation,  and  apropriated  it  to  uses  distinct 
from  those  intended  by  the  charity,  against  the 
will  of  the  trustees?  This  question  cannot  be 
answered  in  the  affirmative,  until  it  is  establish- 
ed, that  the  legislature  may  lawfully  take  the 
property  of  A  and  give  it  to  B;  and  if  it 
*could  not  take  away  or  restrain  the  [*703 
corporate  funds,  upon  what  pretense  can  it 
take  away  or  restrain  the  corporate  franchises? 
Without  the  franchises,  the  funds  could  not  be 
used  for  corporate  purposes;  but  without  the 
funds,  the  possession  of  the  franchises  might 
still  be  of  inestimable  value  to  the  college  and 
to  the  cause  of  religion  and  learning. 

Thus  far,  the  rights  of  the  corporation  itself, 
in  respect  to  its  property  and  franchises,  have 
been  more  immediately  considered.  But  there 
are  other  rights  and  privileges  belonging  i/o  the 
trustees  collectively,  and  severally,  which  are 
deserving  of  notice.  They  are  entrusted  with 
the  exclusive  power  to  manage  the  funds,  to 
choose  the  officers,  and  to  regulate  the  corporate 
concerns,  according  to  their  own  discretion. 
Thejitspatronatus  is  vested  in  them.  The  visita- 
torial power,  in  its  most  enlarged  extent,  also 
belongs  to  them.  When  this  power  devolves  upon 
the  founder  of  a  charity,  it  is  an  hereditament, 
descendible  in  perpetuity  to  his  heirs,  and  in  de- 
fault of  heirs,  it  escheats  to  the  government.^ 
It  is  a  valuable  right  founded  in  property,  as 
much  so  as  the  right  of  patronage  m  any  other 
case.  It  is  a  right  which  partakes  of  a  judicial 
nature.  May  not  the  founder  as  justly  con- 
tract for  the  possession  of  this  right  in  return 
for  his  endowment  as  for  any  other  equiva- 
lent? and,  if  instead  of  holding  it  as  an  here- 
ditament, he  assigns  it  in  perpetuity  to  the 
trustees  of  the  corporation,  is  it  less  a  valuable 
hereditament  in  their  hands?  The  right  is  not 
merely  a  collective  right  in  all  the  trustees; 
*each  of  them  also  has  a  franchise  in  it.  [*704: 
Lord  Holt  says,  "  it  is  agreeable  to  reason ,  and  the 
rules  of  law,  that  a  franchise  should  be  vested 
in  the  corporation  aggregate,  and  yet  the  bene- 
fit redound  to  the  particular  members,  and  be 
enjoyed  by  them  Iti  their  private  capacities. 
Wnere  the  privile^  of  election  is  used  by  par- 
ticular persons,  it  is  a  particular  right  vested 
in  each  particular  man.^  Each  of  the  trustees 
had  a  right  to  vote  in  all  elections.  If  obstruct- 
ed in  the  exercise  of  it,  the  law  furnished  him 
with  an  adequate  recompense  in  damages.    If 

8.— Ashby  v.  White,  2  Ld.  Raym.  988 ;   1  Kyd  on 
Corp.  16. 

4.— Rex  V.  St.  Catharine's  HaU,  4  T.  R.  238. 

6.— Asbhy  v.  White,  2  Ld.  Raym.  988, 952 ;  Attor- 
ney-General V.  Dixie,  13  Vee.  619. 
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ousted  unlawfully  from  his  office,  the  law 
would,  by  a  matldamus,  compel  a  restoration. 

It  is  attempted,  however,  to  establish,  that 
the  trustees  have  no  interest  in  the  corporate 
franchises,  because  it  is  said  that  they  may  be 
witnesses  in  a  suit  brought  against  the  corpora- 
tion. The  case  cited  at  the  oar  certainly  goes 
the  length  of  asserting,  that  in  a  suit  brought 
against  a  charitable  corporation  for  a  recom- 
pense for  services  performed  for  the  corpora- 
tion, the  governors,  constituting  the  corporation 
(but  whether  entrusted  with  its  funds  or  not  by 
the  act  of  incorporation  does  not  appear),  are 
competent  witnesses  against  the  plaintiff.* 
But  assuming  this  case  to  have  been  rightly 
decided  (as  to  which,  upon  the  authorities,  there 
mav  be  room  to  doubt),  the  corporators  bein^ 
705*]  *technically  parties  to  the  record,'  it 
does  not  establish  Uiat  in  a  suit  for  the  cor- 
porate property  vested  in  the  trustees  in  their 
corporate  capacitv,  the  trustees  are  competent 
witnesses.  At  all  events,  it  does  not  establish, 
that  in  a  suit  for  the  corporate  franchises  to  be 
exercised  by  the  trustees,  or  to  enforce  their 
visitatorial  power,  the  trustees  would  be  com- 
petent witnesses.  On  a  tnandamru  to  restore  a 
trustee  to  his  corporate  or  visitatorial  power,  it 
will  not  be  contended  that  the  trustee  is  him- 
self a  competent  witness  to  establish  his  own 
rights,  or  the  corporate  rights.  Yet  why  not, 
if  the  law  deems  that  a  trustee  has  no  interest 
in  the  franchise?  The  test  of  interest  assumed 
in  the  argument  proves  nothing  in  this  case.  It 
is  not  enough  to  establish  that  the  trustees  are 
sometimes  competent  witnesses;  it  is  necessary 
to  show  that  they  are  always  so  in  respect  to  the 
corporate  franchises,  and  their  own.  It  will 
not  be  pretended,  that  in  a  suit  for  damages  for 
obstruction  in'the  exercise  of  his  official  powers, 
41  trustee  is  a  disinterested  witness.  Such  an 
obstruction  is  not  a  damnum  absque  injuria. 
Each  trustee  has  a  vested  right  and  legal  in- 
terest in  his  office,  and  it  cannot  be  devested 
but  by  due  course  of  law.  The  illustration, 
therefore,  lends  no  new  force  to  the  argument, 
for  it  does  not  establish  that  when  their  own 
7 OB*]  rights  *are  in  controversy  the  trustees 
have  no  legal  interest  in  their  offices. 

The  principal  objections  having  been  thus 
Answered  satisfactorilv,  at  least  to  my  own 
mind,  it  remains  only  to  declare  that  my 
opinion,  after  the  most  mature  deliberation,  is, 
that  the  charter  of  Dartmouth  College,  granted 
in  1769,  is  a  contract  within  the  purview  of  the 
constitutional  prohibition. 

I  might  now  proceed  to  the  discussion  of  the 
second  question,  but  it  is  necessary  previously 
to  dispose  of  a  doctrine  which  has  been  very 
seriously  urged  at  the  bar,  viz.,  that  the  charter 
of  Dartmouth  College  was  dissolved  at  the  revo- 
lution, and  is,  therefore,  a  mere  nullity.  A 
case  before  Lord  Thurlow  has  been  cited  in 
support  of  this  doctrine.*  The  principal  ques- 
tion in  that  case  was,  whether  the  corporation 


1.— Weller  v.  The  Governor  of  the  Foundling 
Hospital,  Peake's  N.  P.  Rep.  168. 

2.— AttorDey-General  v.  City  of  London,  fto.,  3 
Bro.  Ch.  c.  171,  S.  C:  1  Ves.,  jun.,  243;  Burton  v. 
Hlnde,  5  T.  R.  174 ;  Nason  v.  Thatcher,  7  Mass.  R. 
986 :  PbllUpe  on  Evld.  tt,  62,  67,  and  notes ;  1  Kyd 
on  Corp.  304,  fto.;  Highmore  on  Mortm.  614. 

8.— Attorney-General  v.  City  of  London,  9  Bro. 
«h.  c.  171 ;  S.  C.  1  Yes.,  Jun.,  243. 
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of  William  and  Mary's  College  in  Yimom 
(which  had  received  its  diarter  from  Sing 
William,  and  Queen  Mary)  should  still  be  per- 
mitted to  adimnister  the  charity  under  Mr. 
Boyle's  will,  no  interest  having  passed  to  the 
college  under  the  wiU,  but  it  acting  as  an  agent 
or  trustee  under  a  decree  in  chanoeiy,  or 
whether  a  new  scheme  for  the  administralion  of 
the  charity  should  be  laid  before  the  court 
Lord  Thurlow  directed  a  new  scheme,  because 
the  college  belonging  to  an  independent  govern- 
ment, was  no  longer  within  tne  reach  of  the 
court.  And  he  very  unnecessarily  added,  that 
he  could  not  now  consider  the  college  as  a  cor- 
Doration,  or  as  another  report*  states,  that  he 
*could  not  take  notice  of  it  as  a  corpo-  [*707 
ration,  it  not  having  proved  its  existence  as  a 
corporation  at  all.  u,  by  this,  Lord  Thurlow 
meant  to  declare  that  all  charters  acquired  in 
America  from  the  crown  were  destroyed  by  the 
revolution,  his  doctrine  is  not  law;  and  if  it  had 
been  true,  it  would  equally  apply  to  all  other 
grants  from  the  crown,  which  would  be  mon- 
strous. It  is  a  principal  of  the  conomon  law, 
which  has  been  recognized  as  well  in  this  as  in 
other  courts,  that  the  division  of  an  empire 
works  no  forfeiture  of  previously-vested  rights 
of  property.  And  this  maxim  is  equally  con- 
sonant with  the  common  sense  of  mankind,  and 
the  maxims  of  eternal  Justice.*  This  objection, 
therefore,  may  be  safely  dismissed  without  fur- 
ther comment. 

The  remaining  inquiry  is,  whether  the  arts 
of  the  legislature  of  New  Hampshire  now  in 
question,  or  any  of  them,  impair  the  obligations 
of  the  charter  of  Dartmouth  Ck>llege.  The 
attempt  certainly  is  to  force  upon  the  corpora- 
tion a  new  charter  against  the  will  of  the  corpo- 
rators. Nothing  seems  better  settled  at  the 
common  law  than  the  doctrine  that  the  crown 
cannot  force  upon  a  private  corporation  a  new 
charter,  or  compel  the  old  members  to  give  up 
their  own  franchises,  or  to  admit  new  members 
into  the  corporation.*  Neither  can  the  crown 
compel  a  man  *to  become  a  member  of  J*708 
such  corporation  against  his  will.^  As  httlehas 
it  been  supposed,  that  under  our  limited  gov- 
ernments, the  legislature  poasessed  such  tian- 
scendent  authority.  On  one  occasion,  a  veir 
able  court  held  that  the  state  legislature  had  no 
authority  to  compel  a  person  tobecome  a  mem- 
ber of  a  mere  private  corporation  created  for 
the  promotion  of  a  private  enterprise,  becau$*e 
eveiy  man  had  a  right  to  refuse  a  irrant" 
On  another  occasion,  the  same  learned  court 
declared,  that  they  were  all  satisfied  that  the 
rights  legally  vested  in  a  corporation  cannot  be 
controlled  or  destroyed  by  any  subsequent 
statute  unless  a  power  for  that  purpose  be 
reserved  to  the  legislature  in  the  act  of  incor- 
poration.* These  principles  are  so  consonant 
with  justice,  sound  policy,  and  legal  reaaoning, 
that  It  is  difficult  to  resist  the  impression  of 

4.-1  Ves.,  Jun.,  248. 

5.— Terrett  v.  Taylor,  9'Cranoh,  4S.60;  Kellr  t. 
Harrison,  2  Johns.  Oas.  SB ;  Jackson  v.  Luna,  8  Johns. 
Cas.  109;  Calvin's  case,  7  Co.  27. 

6.— Rez  V.  Vice-Chancellor  of  Cambridge,  8  Bur. 
1666:  Rex  v.  Passmore, 3  T.  R 240;  1  Kydon  Corp. 
65;  Kex  v.  Larwood,  Comb.  816. 

7.— Rex  V.  Dr.  Askew,  4  Bur.  2800. 

8.— Ellis  V.  Marshall,  2  Mass.  Rep.  288. 

0.— Wales  V.  Stetson,  2  Main.  Rep.  148, 1461 
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their  perfect  correctness.  The  application  of 
them,  however,  does  not,  from  our  limited 
authoritif,  properly  belong  to  the  appellate 
jurisdiction  of  this  court  in  this  case. 

A  very  summary  examination  of  the  acts  of 
New  Hampshire  will  abundantly  show,  that  in 
many  material  respects  they  change  the  charter 
of  Dartmouth  College.  The  act  of  the  27th  of 
June,  1810,  declares  that  the  corporation  known 
by  the  name  of  the  Trustees  of  Dartmouth 
CoUeee  shall  be  called  the  Trustees  of  Dart- 
mouth University.  That  the  whole  number  of 
709*]  trustees  shall  be  twenty-one,  a  Majority 
of  whom  shall  form  a  quorum;  that  they  and 
their  successors  shall  hold,  use,  and  enjoy  for- 
ever, all  the  powers,  authorities,  rights,  proper- 
ty, liberties,  privileges,  and  immunities,  here- 
tofore held,  &c.,  by  the  trustees  of  Dartmouth 
College,  except  where  the  act  otherwise  pro- 
vides; that  they  shaU  also  have  power  to  deter- 
mine the  times  and  places  of  their  meetings  and 
manner  of  notifying  the  same;  to  organize  col- 
leges in  the  universitv ;  to  establish  an  institute, 
and  elect  fellows  and  members  thereof;  to  ap- 
point and  displace  officers,  and  determine  their 
duties  and  compensation;  to  delegate  the  pow- 
er of  supplying  vacancies  in  any  of  the  offices 
of  the  umversity  for  a  limited  term;  to  pass  or- 
dinances for  the  government  of  the  students; 
to  prescribe  the  course  of  education;  and  to 
arrange,  invest,  and  employ  the  funds  of  the 
university.  The  act  then  provides  for  the  ap- 
pointment of  a  board  of  twenty-five  overseers, 
fifteen  of  whom  shall  form  a  quorum,  of  whom 
five  are  to  be  such  ex  offleio,  and  the  residue  of 
the  overseers,  as  well  as  the  new  trustees,  are  to 
l>e  appointed  by  the  governor  and  council.  The 
boaiil  of  overseers  are,  among  other  thinss,  to 
have  power  ''to  inspect  and  confirm,  or  aisap- 
prove  and  negative,  such  votes  and  proceedings 
of  the  board  of  trustees  as  shall  relate  to  the 
appointment  and  removal  of  president,  pro- 
fessors and  other  permanent  officers  of  the  uni- 
versity, and  determine  their  salaries;  to  the  es- 
tablishment of  colleges  and  professorships,  and 
the  erection  of  new  college  buildings.  The 
act  then  provides  that  the  president  and  pro- 
fessors shall  be  nominated  by  the  trustees,  and 
7 10*1  appointed  by  the  overseers,  *and  shall 
be  liable  to  be  suspended  and  removed  in  the 
same  manner;  ana  that  each  of  the  two  boards 
of  trustees  and  overseers  shall  have  power  to 
suspend  and  remove  any  member  of  their  re- 
spective boards.  The  supplementary  act  of  the 
18th  of  December,  1810,  declares  that  nine 
trustees  shall  form  a  quorum,  and  that  six  votes 
at  least  shall  be  necessary  for  the  passage  of  any 
act  or  resolution.  The  act  of  the  26tn  of  De- 
cember, 1810,  contains  other  provisions,  not 
verv  material  to  the  question  before  us. 

From  this  short  analysis  it  is  apparent  that, 
in  substance,  a  new  corporation  is  created  in- 
cluding the  old  corporators,  with  new  powers, 
and  subject  to  a  new  control;  or  that  the  old 
corporation  is  newly  organized  and  enlarged, 
and  placed  under  an  authority  hitherto  un- 
known to  it.  The  board  of  trustees  are  increas- 
e<i  from  twelve  to  twenty-one.  The  college 
becomes  a  university.  The  property  vested  m 
the  old  trustees  is  transferred  to  the  new  board 
of  trustees  in  their  corporate  capacities.  The 
quorum  is  no  longer  seven,  but  nine.  The 
old  trustees  have  no  longer  the  sole  right  to 
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perpetuate  their  succession  by  electing  other 
nistees,  but  the  nine  new  trustees  are  in  the 
first  instance  to  be  appointed  by  the  governor 
and  council,  and  the  new  board  are  then  to 
elect  other  trustees  from  time  to  time  as  vacan- 
cies occur.  The  new  board,  too,  have  the  pow- 
er  to  suspend  or  remove  any  member,  so  that  a 
minority  of  the  old  boara,  co-operating  with 
the  new  trustees,  possess  the  unlimited  power 
to  remove  the  majority  of  the  old  board.  The 
powers,  too,  of  the  corporation  are  varied. 
It  has  authority  to  organize  new  colleges  in 
*"the  university,  and  to  establish  an  [*711 
institute,  and  elect  fellows  and  members  there- 
of." A  board  of  overseers  is  created  (a  board 
utterly  unknown  to  the  old  charter),  and  is  in- 
vested with  a  general  supervision  and  negative 
upon  all  the  most  important  acts  and  proceed- 
ings of  the  trustees.  And  to  give  complete  ef- 
fect to  this  new  authority,  instead  of  the  right 
to  appoint,  the  trustees  are  in  future  only  to 
nominate,  and  the  overseers  are  to  approve  the 
president  and  professors  of  the  university. 

If  these  are  not  essential  changes,  impairing 
the  rights  and  authorities  of  the  trustees,  and 
vitally  affecting  the  interests  and  organization 
of  Dartmouth  Colle^  under  its  old  charter,  it 
is  difficult  to  conceive  what  acts,  short  of  an 
unconditional  repeal  of  the  charter,  could  have 
that  effect.  If  a  grant  of  land  or  franchises  be 
made  to  A,  in  trust  for  special  purposes,  can 
the  grant  be  revoked,  and  a  new  grant  thereof 
be  made  to  A,  B  and  C,  in  trust  for  the  same 
purposes,  without  violating  the  obligation  of 
the  first  grant?  If  property  be  vested  by  grant 
in  A  andB,  for  the  use  oi  a  college,  or  a  hos- 
pital, of  private  foundation,  is  not  the  obliga- 
tion of  that  grant  impaired  when  the  estate  is 
taken  from  their  exclusive  management,  and 
vested  in  them  in  common  with  ten  other  per- 
sons? If  a  power  of  appointment  be  given  to 
A  and  B,  is  it  no  violation  of  their  right  to 
annul  the  appointment,  unless  it  be  assented  to 
by  five  other  persons,  and  then  confirmed  by  a 
distinct  body?  If  a  bank,  or  insurance  com- 
pany, by  the  terms  of  its  charter,  be  under  the 
management  of  directors,  elected  b^  the  stock- 
holders, would  not  the  ^rights  acquired  [*7 12 
by  the  charter  be  impaired  if  the  legislature 
should  take  the  right  of  election  from  the  stock- 
holders, and  appoint  directors  unconnected 
with  the  corporation?  These  questions  carry 
their  own  answers  along  with  them.  The  com- 
mon sense  of  mankind  will  teach  us  that  all 
these  cases  would  be  direct  infringements  of 
the  legal  obligations  of  the  grants  to  which 
they  refer;  and  yet  they  are,  with  no  essential 
distinction,  the  same  as  the  case  now  at  the 
bar. 

In  my  judgment  it  is  perfectly  clear  that 
any  act  of  a  legislature  which  takes  away  any 
powers  or  franchises  vested  by  its  charter  in  a 
private  corporation  or  its  corporate  officers,  or 
which  restrains  or  controls  the  legitimate  exer- 
cise of  them,  or  transfers  them  to  other  per- 
sons, without  its  assent,  is  a  violation  of  the 
obligations  of  that  charter.  If  the  legislature 
mean  to  claim  such  an  authority,  it  must  be 
reserved  in  the  grant.  The  charter  of  Dart- 
mouth College  contains  no  such  reservation; 
and  I  am  therefore  bound  to  declare  that  the 
acts  of  the  legislature  of  New  Hampshire,  now 
in  question,  do  impair  the  obligations  of  that 
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charter,  and  are,  consequently,  unconstitution- 
al and  void. 

In  pronouncing  this  judgment,  it  has  not  for 
one  moment  escaped  me  how  delicate,  difficult, 
and  ungracious  is  the  task  devolved  upon  us. 
The  predicament  in  which  this  court  stands  in 
relation  to  the  nation  at  large  is  full  of  per- 

Slexities  and  embarrassments.  It  is  called  to 
ecide  on  causes  between  citizens  of  different 
states,  between  a  state  and  its  citizens,  and  be- 
tween different  states.  It  stands,  therefore,  in 
7 13*]  the  midst  of  'Jealousies  and  rivalries  of 
conflicting  parties,  with  the  most  momentous 
'  interests  confided  to  its  care.  Under  such  cir- 
cumstances, it  never  can  have  a  motive  to  do 
more  than  its  duty;  and,  I  trust,  it  will  always 
be  found  to  possess  firmness  enough  to  do  that. 
Under  these  impressions  I  have  pondered  on 
the  case  before  us  with  the  most  anxious  de- 
liberation. I  entertain  great  respect  for  the 
legislature,  whose  acts  are  in  question.  I  en- 
tertain no  less  respect  for  the  enlightened  tri- 
bunal whose  decision  we  are  called  upon  to  re- 
view. In  the  examination,  I  have  endeavored 
to  keep  my  steps  super  antiquas  viaa  of  the  law, 
under  the  guidance  of  authority  and  principle. 
It  is  not  for  judges  to  listen  to  the  voice  of  per- 
suasive eloquence  or  popular  appeal.  We  have 
nothing  to  do  but  to  pronounce  the  law  as  we 
find  it;  and  having  done  this,  our  justification 
must  be  left  to  the  impartial  judgment  of  our 
country. 

DuvALL,  J.,  dissented.' 

7 14*]  *Upon  the  suggestion  of  the  plaint- 
iff's counsel,  that  the  deiendant  bad  died  since 
the  last  term,  the  court  ordered  the  judgment 
to  be  entered  nunc  pro  tune  as  of  that  term,  as 
follows : 

Judgment. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record,  and  was  argued 
by  counsel.  And  thereupon  all  and  singular 
the  premises  being  seen,  and  by  the  court  now 


here  fully  understood,  and  mature  deliberation 
being  thereupon  had,  *it  appears  to  this  [*7 1£^ 
court,  that  the  said  acts  of  the  legislature  of 
New  Hampshire,  of  the  twenty-seventh  of  June 
and  of  the  eighteenth  and  twenty-sixth  of  De- 
cember, Anrw  Domini,  1816,  in  the  record  men- 
tioned, are  repugnant  to  the  constitution  of  the 
United  States,  and  so  not  valid :  and,  therefore, 
that  the  said  Superior  Court  of  Judicature  of 
the  state  of  New  Hampshire  erred  in  rendering 
judgment  on  the  said  special  verdict  in  favor  of 
the  said  plaintiffs;  and  that  the  said  court  ought 
to  have  rendered  judgment  thereon,  that  the 
said  trustees  recover  against  the  said  Wood- 
ward, the  amount  of  damages  found  and  as- 
sessed, in  and  by  the  verdict  aforesaid,  viz.,  the 
sum  of  twenty  thousand  dollars.  Whereupon 
it  is  considered,  ordered,  and  adjudged  by  this 
Court,  now  here,  that  the  aforesaid  judgment 
of  the  said  Superior  Court  of  Judicature  of  the 
state  of  New  Hampshire  be,  and  the  same  here- 
by is,  reversed  and  annulled.  And  this  court 
proceeding  to  render  such  judgment  in  the 
j  premises  as  the  said  Superior  Court  of  Judica- 
ture ought  to  have  renoered,  it  is  further  con- 
sidered by  this  court,  now  here,  that  the  said 
trustees  of  Dartmouth  College  do  recover 
against  the  said  William  Woodward  the  afore- 
said sum  of  twenty  thousand  dollars,  with  coats 
of  suit ;  and  it  is  by  this  court,  now  here,  fur- 
ther ordered,  that  a  special  mandate  do  go  from 
this  court  to  the  said  Superior  Court  of  Judica- 
ture to  carry  this  judgment  into  execution. 

Cited.-<8  Wheat.  481;  12  Wheat.  206;  3  Pet.  153; 
5  Pet.  47 ;  6  Pet.  738 :  11  Pet.  588, 618, 645 ;  12  Pet.  751 : 
13  Pet.  587 ;  2  How.  558 ;  6  How.  831, 832, 337 ;  0  How. 
184 :  10  How.  586 ;  14  How.  275,  876,  281 ;  16  How.  380, 
dSBi;  18  How.  878;  19How.601;  22How.3T7;  3  WaU. 
73;  6  Wall.  606:  8  Wall.  437;  13  Wall.  212,  214;  15 
WaU.493,  404,496,  511;  16  Wall.  232;  18  Wall.  225;  5 
Otto,  312, 683,  684, 668 ;  6  Otto,  607 :  7  Otto,  072 ;  8  Otto, 
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Wall.,Jr.,291;  8  OUff.  346.358;  lWood8540;  8Woo<l8 
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1.— Id  the  discuesions  which  arose  in  France  In 
1786  upon  the  new  charter  then  recently  granted 
to  the  French  East  India  Company,  it  seems  to 
have  been  taken  for  erranted  by  the  lawyers  on  both 
sides,  to  whom  the  questions  in  controversy  were 
submitted  by  the  company,  and  by  the  merchants 
who  considered  themselves  injured  bv  its  estab- 
lishment, that  if  the  charter  had  res^ularly  issued 
accordinflr  to  the  forms  of  the  French  law,  it  was 
Irrevocable,  unless  forfeited  for  non-user  or  mis- 
user. The  advocates  (M.M.,Lacretelle  and  Blonde), 
who  wore  consulted  by  the  merchants  of  the  king- 
dom oppoficd  to  the  establishment  of  the  company, 
denied  Us  le^al  existence,  on  the  g-round  that  the 
king  had  been  surprised  in  his  errant ;  that  it  was 
not  yet  perfected  by  the  issuing  of  letters  patent, 
nor  dulv  registered  by  the  parliaments ;  and  that  it 
both  might  and  ought  to  b«*  suppressed,  as  an  ille- 
gal grant  of  exclusive  privileges,  contrary  to  the  , 
true  principles  of  commercial  philosophy. 

On  the  other  hand  it  was  contended  by  the  com-  ! 

gany  that  their  grant  was  irrevocable;  that  it  was 
ut  a  renewal  and  confirmation  of  the  charter  of  i 
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the  old  company  which  had  been  suspended  In 
1769,  in  consequence  of  the  immense  losses  of  capi- 
tal sustained  in  the  calamitous  war  of  1756  (but 
which  suspension  was  at  the  time  solemnly  protest- 
ed against  by  the  parliament  of  Paris  as  illegal) ; 
that  their  new  grant  mig^ht  still  be  perfected  by 
letters  patent,  which  the  faith  of  tbe  king  was 
pledged  to  Issue;  and  that  the  privileges  thus 
(rranted  to  them  were  irrevocably  vested  as  a  rirbt 
of  property,  of  which  they  could  not  be  deprived 
by  any  authority  in  the  klngxlom.  *'  En  effet,  quand 
le  roi  acoorde  un  privilege  exclusif,  oe  prlvil^ire  est 
le  prix  d'une  mlse  de  fonds,  dans  un  commerce 
hazardeux,  dont  I'entreprise  est  juir^e  advanta- 
geuse  d  I'etat.  Deld  nalt  par  oonsequent  un  con- 
trat  syuallag'matkiue,  qui  se  forme  entre  le  sou* 
verain  et  les  actionnaires.  DelA  naltun  droit  de 
propri6t^  qui  devient  in^branlable  pour  le  souver- 
ain  lui-mdme."  And  of  this  opinion  were  Che  ad- 
vocates (M.  M.  Hardoin,  Qerbier,  and  De  Bon- 
nieres),  consulted  by  the  company.  See  a  Collec- 
tion of  Tracts  on  the  French  East  Company,  Paris, 
1788,  in  the  Library  of  Conirress. 
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APPENDIX. 


[NOTE  I.] 


OV  CHARITABLE  BEQUESTS. 


VERY  few  cases  upon  the  subject  of  charita- 
ble donations  have  originated  in  the  Unit- 
ed States;  in  some  of  which,  however,  it  is 
highly  probable  the  English  doctrines  on 
this  sutyject  may  be  of  limited,  and.  perhaps, 
even  of  general  application.  Where  this  is 
not  the  case,  they  may  gratify  professional  cu- 
riosity, and  afford  materials  for  illustration  in 
analogous  branches  of  the  law,  as  there  is 
hardly  any  portion  of  the  science  in  which 
more  ingenious  reasoning  and  indefatigable 
diligence  have  been  employed.  The  object  of 
the  following  sketch  is  to  give  a  connected 
view  of  some  of  the  principal  features  of  the 
system. 

It  is  highly  probable  that  the  rudiments  of 
the  law  of  charities  were  derived  from  the 
civil  law.  One  of  the  earliest  fruits  of  the 
Emperor  Constantine's  real  or  pretended  zeal 
for  Christianity,  was  a  permission  to  his  sub- 
jects to  bequeath  their  property  to  the  church.' 
This  permission  was  soon  abused  to  so  great  a 
degree  as  to  induce  Valentiniau  to  enact  a 
mortmain  law,  by  which  it  was  restrained.* 
But  this  restraint  was  gradually  relaxed,  and  in 
the  time  of  Justinian  it  became  fixed,  as  a 
maxim  of  Roman  jurisprudence,  that  legacies 
to  pious  uses,  which  included  all  legacies  des- 
tined for  works  of  charity,  whether  they  re- 
lated to  spiritual  or  temporal  concerns,  were 
4*]  of  *peculiar  favor,  and  to  be  deemed  priv- 
ileged testaments.'*  The  construction  of  testa- 
ments of  this  nature  was  most  liberal;  and  the 
legacies  were  never  permitted  to  be  lost,  either 
by  the  uncertainty  or  failure  of  the  persons  or 
objects  for  which  they  were  destined.  Hence, 
if  a  legacy  was  given  to  the  church,  or  to  the 
poor,  generally,  without  any  description  of 
what  church  or  what  poor,  'the  law  sustained 
it  by  giving  it  in  the  first  case  to  the  parish 
church  of  the  place  where  the  testator  lived; 
and  in  the  latter  case,  to  the  hospital  of  the 
same  place;  and,  if  there  was  none,  then  to  the 
poor  of  the  same  parish.**  And  in  all  cases 
where  the  objects  were  indefinite,  the  legacy 
was  carried  into  effect,  under  the  direction  of 
the  judge  having  cognizance  of  the  subject.^ 
So,  if  a  legacy  were  given  for  a  definite  object, 

1.— Cod.  Tbeodos.,  1. 16,  t.  2,  legr.  4. 
2.— Ck)d.  Theodos.,  1. 16,  t.  2,  leg.  20. 

3.-2  Domat,  LoI»e5  Oiviles,  1.  4,  t.  2,  8.  6, 1. 1,  2,  7, 

{K  161, 163;   Ferriere,  Diet.  h.  t.;  Swinburne,  p.  1,  8. 
6,  p.  lOB. 

4.-2  Domat,  1.  4,  t.  2,  p.  6, 1.  4,  p.  162 ;    Ferriere, 
Diet.  h.  t. 

5.-2  Domat,  I.  4,  t.  2,  s.  6, 1.  6,  p.  162;  Swinburne, 
p.  1,  8. 16,  p.  1(H. 
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which  either  was  previously  accomplished,  or 
which  failed,  it  was,  nevertheless,  valid,  and 
applied  under  judicial  direction  to  some  other 
object.* 

The  hi^h  authority  of  the  Roman  law,  coin- 
cidinfi:  with  the  religious  notions  of  the  times, 
could  hardly  fail  to  introduce  the  principles  of 
pious  legacies  into  the  common  law  of  England; 
and  the  zeal  and  learning  of  the  ecclesiastical 
tribunals  must  have  been  constantly  exercised 
to  enlarge  their  operation.  Lord'  Thurlow'* 
was  clearly  of  opinion  that  the  doctrine  of 
charities  grew  up  from  the  civil  law;  and  Lord 
Eldon,^  in  assenting  to  that  opinion,  has  judi- 
ciously remarked,  that,  as  at  an  early  period 
the  Ordinary  had  power  to  apply  a  portion 
of  every  man's  personal  estate  to  charity,  when 
afterwards  the  statute  compelled  a  distribution, 
it  is  not  impossible  that  the  same  favor  should 
have  been  extended  to  charity  in  wills,  which, 
by  their  own  force,  purported  to  authorize 
such  a  distribution.  Be  the  origin,  however, 
what  it  may,  it  cannot  be  *denied  that  J*5 
many  of  the  privileges  attached  to  pious 
legacies  have  been  for  ages  incorporated  into 
the  English  law.  Indeed,  in  former  times,  the 
construction  of  charitable  bequests  was  pushed 
to  a  most  alarming  extravagance;  and  though 
it  has  been,  in  a  great  measure,  checked  in  later 
and  more  enlightened  times,  there  are  still  some 
anomalies  in  the  law  of  this  subject  which  are 
hardly  reconcilable  with  any  sound  principles 
of  judicial  interpretation,  or  the  proper  exer- 
cise of  judicial  authority. 

The  history  of  the  law  of  charitable  bequests, 
previous  to  the  statute  of  the  43  Elizabeth,  c. 
4,  which  is  emphatically  called  the  statute  of 
Charitable  Uses,  is  extremely  obscure.*  Few 
traces  remain  of  the  exercise  of  jurisdiction 
over  charities  in  any  shape,  by  any  courts,  pre- 
vious to  that  period.  Of  the  jurisdiction  of 
Chancery,  nothing  is  ascertained  with  precision; 
and  the  few  cases  to  be  found  at  law,  turned 
mainly  upon  the  question,  whether  the  uses 
were  charitable,  or  whether  they  were  supersti- 
tious, within  the  statutes  against  superstitious 
uses.  One  of  the  earliest  cases  is  Porter's  case,  ** 
already  alluded  to  in  the  decision  of  the  8u- 

6.-2  Domat,  1. 4,  t.  2, 8.  6, 1. 6,  p.  162, 163. 

7.— White  V.  White,  2  Bro.  Ch.  Cas.  12. 

8.— Moygridgo  v.  Thackwell,  7  Vee.  36,  69 ;  MIUb  v. 
Farmer,  1  Merivale,  55,  94,  95. 

9.— There  was.  in  fact,  a  statute  passed  respeotincr 
charitable  uses,  in  89  EUz.  o.  9 ;  but  it  was  repealed 
by  the  statute  48  Eliz.  See  Com.  Dig.  Charitable 
Uses,  N.  14. 

10.— 1  Co.  Rep.  22,  b.  in  84  and  85  BUz. 
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preme  Court  in  the  text;^  but  there  the  parties 
made  out  their  case  at  law  upon  general  princi- 
ples, without  reference  to  any  peculiar  rules  of 
construction  as  to  charities;  and  Lord  Eldon 
seems  to  think  that  this  was  the  usual  course 
prior  to  the  time  of  Lord  Ellesmere.' 

The  statute  of  Elizabeth  is  now  considered 
aa  the  principal  source  of  the  law  of  charities, 
and  haa  given  rise  to  various  questions.  It  is 
to  this  statute  that  the  very  extensive  jurisdic- 
tion at  present  exercised  by  the  Court  of  Chan- 
cery over  subjects  of  this  nature  is  generally, 
if  not  exclusively,  to  be  referred. 

The  statute,  in  its  preamble,'  enumerates 
6*]  certain  uses  which  *it  deems  charitable. 
These  are  gifts,  devises,  &c.,  for  the  relief  of 
aged,  impotent,  and  poor  people;  for  mainte- 
nance of  sick  and  maimed  soldiers  and  mariners ; 
for  schools  of  learning,  free  schools,  and  schol- 
ars of  universities;  for  repairs  of  bridges,  ports, 
havens,  causeways,  churches,  sea-banks  and 
highways;  for  education  and  preferment  of  or- 
phans; for,  or  towards  the  relief,  stock,  or 
maintenance  for  houses  of  correction ;  for  mar- 
riages of  poor  maids;  for  supportation,  aid  and 
help  of  young  tradesmen,  handicraftsmen  and 
persons  decayed;  for  relief  or  redemption  of 
prisoners  or  captives;  and  for  aid  or  ease  of 
any  poor  inhabitants,  concerning  payments  of 
fifteenths,  setting  out  of  soldiers,  and  other 
taxes.  These  are  all  the  classes  of  uses  which 
the  statute  reaches. 

Since  the  passage  of  the  statute,  it  has  be- 
come general  rule,  that  no  uses  are  to  be 
considered  as  charitable,  and  entitled  as  such  to 
the  protection  of  the  law,  except  such  as  fall 
withm  the  words  or  obvious  intent  of  the  stat- 
ute. Sir  William  Grant  has  observed,  that  the 
word  "charity,"  in  its  widest  extent,  denotes 
all  eood  affections  men  ought  to  bear  to- 
wards each  other;  in  its  most  restricted  and 
common  sense,  relief  of  the  poor.  In  neither 
of  these  senses  is  it  emploved  in  the  Court  of 
Chancery.  There  its  signification  is  chiefiy  de- 
rived from  the  statute  of  Elizabeth.^  And, 
therefore,  where  a  testatrix  bequeathed  her  per- 
sonal estate  to  the  Bishop  of  Durham,  dbc, 
upon  trust,  to  pay  her  debts  and  legacies,  &c., 
and  to  dispose  of  the  ultimate  resiaue  to  such 
objects  of  benevolence  and  liberality  as  the 
Bishop  of  Durham,  in  his  own  discretion,  shall 
most  approve  of;  and  she  apijointed  the  Bishop 
her  sole  executor,  upon  a  bill  brought  bv  the 
next  of  kin  to  establish  the  will,  and  all  the 
legacies  except  the  residuary  bequest,  and  to 
declare  that  void,  and  a  resulting  trust  for  the 
next  of  kin,  it  was  held,  first,  by  the  Master  of  the 
Rolls,  and  afterwards  on  appeal  by  the  Lord 
Chancellor,  that  the  residuary  bequest  was 
void,  and  that  the  property  was  a  resulting 
trust  for  the  next  of  kin,  upon  the  ground  that 
objects  of  benevolence  and  liberality  were  not 
necessarily  such  as  were  within  the'  statute  of 
7*]  Ehzabeth,  and,  *therefore,  were  objects 
too  indefinite  to  be  executed  by  the  court;  and 
if  so,  then  the  trust  was  void;  for  there  can  be 


no  valid  trust  over  which  the  Court  of  Chan- 
cery will  not  assume  a  control.  The  Master  of 
the  Rolls  said,  those  purposes  are  considered  af^ 
charitable  which  the  statute  enumerates,  or 
which  by  analogies  are  deemed  within  its  spirit 
or  intendment;  and  to  some  such  purpose  CYety 
bequest  to  charity  generally  shafi  be  applied. 
But  it  is  clear  that  liberality  and  benevolence 
can  find  numberless  objects  not  included  in  the 
statute  in  the  largest  construction  of  it.  The 
use  of  the  word  '* charitable"  seems  to  have 
been  purposely  avoided  in  this  will.  The  ques- 
tion is  not,  whether  the  Bishop  may  not  apply 
the  residue  upon  purposes  strictly  charitable, 
but  whether  he  is  bound  so  to  apply  it.* 

The  statute  appoints  a  mode  of  inquiring- 
into,  and  enforcing^all  charitable  uses,  bequests, 
&c.,  by  a  commission  issuing  out  of  chancery; 
and  the  commissioners,  upon  such  inquiry,  are 
authorized  to  set  down  such  orders,  judgments, 
and  decrees,  as  that  the  lands,  &c.,  may  be 
faithfully  employed  for  the  charitable  uses  to 
which  they  were  appointed;  which  orders, 
judgments  and  decrees,  are  to  stand  good  until 
undone  and  altered  by  the  Court  of  Chancy, 
upon  due  complaint  of  the  party  grieved.  The 
statute,  then,  after  enumerating  certain  excep- 
tions to  its  operation,  gives  authority  to  the 
Court  of  Chancery  to  take  order  for  the  due 
execution  of  the  orders,  judgments,  and  de- 
crees of  the  commissioners  returned  into  chan- 
cery, and  upon  any  complaint  in  the  premises^ 
ana  the  hearing  thereof,  to  *'  annul,  diminish, 
alter,  or  enlarge  the  said  orders,  judgments^ 
and  decrees,  &c.,  as  shall  be  thought  to  stand 
with  equity  and  good  conscience,  Jbc." 

Shortly  after  the  statute  passed,  it  became  a 
question,  whether  the  Court  of  Chancery  could 
grant  relief  by  original  bill  in  cases  witbin  the 
statute,  or  whether  the  remedy  was  confined  to 
the  process  by  commission.  That  doubt  re- 
mained until  the  reign  of  Charles  II.,  when  the 
question  was  finally  settled  in  *favor  of  ["S 
the  jurisdiction  by  original  bill.*  It  is  not 
quite  certain  upon  what  grounds  the  court  ar- 
rived at  this  conclusion.  The  probability  is, 
that  in  cases  of  charitable  uses  of  a  definite  nat- 
ure, where  the  trustees  were  alive,  and  the 
objects  were  certain,  the  court  exercised  a  gen- 
eral jurisdiction  by  original  bill,  upon  the  same 
grounds  as  other  bills;  for  definite  trusts  are 
maintained  upon  its  ordinary  jurisdiction.  And 
as  the  court  might  upon  all  commissions  alter, 
amend,  and  enlarge  the  decrees  of  the  commis- 
sioners in  all  cases  of  charities  within  the  stat- 
ute, whether  definite  or  indefinite,  tlie  proceed- 
ing in  both  cases  became  mixed  in  practice, 
and  was  inveterately  established  before  its  cor- 
rectness was  very  extensively  questioned.  And 
it  was  in  reality  more  convenient  for  all  par- 
ties, that  the  court  should  do  that  in  the  first 
instance,  which  it  certainly  could  do  after  the 
return  of  Uie  commission  upon  complaint,  so 
that  public  convenience  and  private  interest 
might  produce  a  ^neral  acquiescence  in  a 
course  which  settled  the  law  of  the  case  with- 


1.— Trustees  of  the  Baptist  Aasoolation  v.  Hart's 
Bxecutors,  anUy  p.  33. 

2.— Attorney-General  v.  Boyer,  8  Ves.  714, 7SB. 

8.— See  the  statute  at  large,  2  Inst.  707 ;  Bridg-- 
man's  Duke  on  Cbarlt.  Usest  c.  1. 

4.— Morice  v.  Bishop  of  Durham,  9  Ves.  809. 
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5.— Morice  v.  Bishop  of  Durham,  9  Ves.  899;  8. 
C.  10  Ves.  628. 

6.— Attorney-General  v.  Newman,  1  Ch.  Gas.  Ifi7: 
S.  C.  1  Lev.  2Si ;  West  v.  Kniffht.  1  Ch.  CSas.  184 ; 
Anon,  1  Cb.  Cas.  267 ;  Parish  of  St.  Dunstan  v.  Beau- 
champ,  1  Ch.  Cas.  193 ;  2  Fonbl.  Eq.  b.  8,  p.  2,  c.  1,  s.  1. 
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out  any  circuity,  until  it  became  too  late  suc- 
oeasf ully  to  combat  its  regularity.  * 

Be  this  as  it  may,  it  is  very  certain  that 
chancery  will  now  relieve  by  original  bill,  or 
information  upon  gifts,  bequests,  &c.,  within 
the  statute  of  Elizabeth;  and  informations  by 
the  Attorney -General  to  settle,  establish,  or  di- 
rect charitable  donations,  are  yery  common  in 
practice.^  But  where  the  gift  is  not  a  charity 
within  the  statute,  no  information  lies  in  the 
name  of  the  Attorney-General  to  enforce  it.' 
And  if  an  information  be  brought  in  the  name 
of  the  Attorney-General,  and  it  appears  to  be 
such  a  charity  as  the  court  ought  to  support, 
though  the  information  be  mistaken  in  the  title 
or  prayer  of  relief,  yet  the  bill  will  not  be  dis- 
missed, but  the  court  will  support  and  establish 
9*]  *the  charity  in  such  manner  as  by  law  it 
may.^  But  the  jurisdiction  of  chancery  oyer 
charities  does  not  exist  where  there  are  local 
yisitors  appointed;  for  it  then  belongs  to  them 
and  their  neirs  to  visit  and  control  the  charity.^ 

As  to  what  charities  are  within  the  statute, 
they  are  enumerated  with  great  particularity  in 
Duke  on  Charitable  Uses,  and  Comyn's  Digest, 
tit.  Charitable  Uses,  (N.  1).  It  is  clear  that 
no  superstitious  uses  are  within  its  purview, 
such  as  gifts  of  money  for  the  finding  or  main- 
tenance of  a  stipendiary  priest,  or  for  the  main- 
tenance of  an  anniversary  or  obiit,  or  of  any 
light  or  lamp  in  any  church  or  chapel,  or  for 
prayers  for  the  dead,  or  to  such  purposes  as  the 
superior  of  a  convent  or  her  successor  may 
judge  expedient.*  But  there  are  certain  uses, 
which,  thouffh  not  within  the  letter,  are  yet 
deemed  chantable  within  the  equity  of  the 
statute;  such  as  money  pven  to  maintain  a 
preaching  minister;  to  maintain  a  schoolmaster 
m  a  parish ;  for  the  setting  up  a  hospital  for  the 
relief  of  poor  people;  for  the  building  of  a  ses- 
sions house  for  a  city  or  county;  the  making  a 
new  or  repairing  an  old  pulpit  in  a  church,  or 
the  buying  of  a  pulpit  cushion  or  pulpit  cloth ;  or 
the  setting  up  of  new  bells,  where  none  are,  or 
a  mending  of  them,  where  they  are  out  of  order. '' 

And  charities  are  so  highly  favored  in  the 
law  that  they  have  always  been  more  liberally 
construed  than  the  law  will  allow  in  gifts  to 
individuals.  In  the  first  place  the  same  words 
in  a  will,  applied  to  individuals,  may  reouire  a 
very  different  construction  when  applied  to 
the  case  of  a  charity.  If  a  testator  give  his 
property  to  such  person  as  he  shall  hereafter 

1.— See  Attomey-Oeneral  v.  Dixie,  18  Ves.  519; 
KIrkby  Raveosworth  Hospital.  15  Ves.  805 ;  Green 
V.  Rutherforth,  1  Ves.  383;  Attorney-General  v. 
Earl  of  Clarendon,  17  Vee.  491,  499 ;  2  Fonbl.  %.  b. 
3,  p.  2,  o.  1,  8. 1,  note  (a) ;  Cooper's  Eq.  PI.  292 ;  Bail- 
iffs, Ac.,  of  Barford  v.  Lenthall,  2  Atk.  560. 

2.— Com.  Dig.  Chan.  (2  N.  1).  The  prooeedinflr  hv 
commisvion  appears  to  have  almost  fallen  practi- 
cally into  disuse.    Ed.  Rev.  No.  Ixii,  p.  888. 

3.— Attorney-General  v.  Hever,  2  Vem.  382. 

4.— Attorney-General  v.  Smart,  1  Ves.  72 ;  Attor- 
ney-General V.  Jeanea,  1  Atk.  855 ;  Attorney-Gen- 
eral v.  Brotoo,  2  Ves.  425 ;  Attomey-Oeneral  v.  Mid- 
dleton,  2  Ves.  827 ;  Attorney-General  v.  Parker,  1 
Ves.4d ;  8.  C.  2  Atk.  570 ;  Attorney-General  v.  Whitt- 
ley,  11  Ves.  211, 247. 

5.— Attorney-General  v.  Price.  3  Atk.  108 ;  Attor- 
ney-General V.  Governors  of  Harrow  School,  2  Ves. 


name  to  be  hia  executor,  and  afterwards  ap- 
point no  executor;  or  if,  having  appointed  an 
executor,  the  latter  dies  in  the  life-time  *of  [^*10 
the  testator,  and  no  other  person  is  appomted 
in  his  stead,  in  either  of  these  casies,  as  to  indi- 
viduals, the  testator  must  be  held  intestate,  and 
his  next  of  kin  will 'take  the  estate.  But  to 
give  effect  to  a  bequest  in  favor  of  charity, 
chancery  will  in  both  instances  supply  the 
place  of  an  executor,  and  carry  into  effect  that 
which  in  the  case  of  individuals  must  have 
failed  altogether.^  Again,  in  the  case  of  an 
individual,  if  an  estate  be  devised  to  such  per- 
son as  the  executor  shall  name,  and  no  execu- 
tor is  appointed,  or  one  being  appointed,  dies 
in  the  testator's  life-time,  and  no  one  is  appoint- 
ed in  his  place,  the  bequest  amounts  to  noth- 
ing. Yet  such  bequest  to  charity  would  be 
gcKid,  and  the  Court  of  Chancery  would  in 
such  case  assume  the  office  of  executor.'  So, 
if  a  legacy  be  given  to  trustees  to  distribute  in 
charity,  and  they  die  in  the  testator's  life-time, 
although  the  legacy  is  lapsed  at  law  (and  if 
they  had  taken  to  their  own  use,  it  would  have 
been  gone  forever),  yet  it  will  be  enforced  in 
equity.  ><^  Again,  although  in  canying  into  ex- 
ecution a  heauest  to  an  individual,  the  mode 
in  which  the  legacy  is  to  take  effect  must  be 
of  the  substance  of  the  legacy;  yet  where  the 
legacy  is  to  charity,  the  court  will  consider 
charity  as  the  substance;  and  in  such  cases, 
and  in  such  cases  only,  if  the  mode  pointed  out 
fail,  it  will  provide  another  mode,  by  which 
the  charity  may  take,  but  by  which  no  other 
than  chantable  legatees  can  take.**  A  still 
stronger  case  is,  that  if  the  testator  has  ex- 
pressed an  absolute  intention  to  give  a  legacy 
to  charitable  purposes,  but  has  leit  uncertain, 
or  to  some  future  act,  the  mode  by  which  it  is 
to  be  carried  into  effect,  there  the  Court  of 
Chancery,  if  no  mode  is  pointed  out,  will  of 
itself  supply  the  defect,  and  enforce  the  char- 
ity." rrherefore,  it  has  been  held,  that  [*1 1 
if  a  man  devises  a  sum  of  money  to  such  char- 
itable uses  as  he  shall  direct  b^  a  codicil  an- 
nexed to  his  will,  or  b^  a  note  in  writing,  and 
afterwards  leaves  no  direction  by  note  or  codi- 
cil, the 'Court  of  Chancery  will  dispose  of  it  to 
such  charitable  purposes  as  it  thinks  fit.  **  So, 
if  a  testator  bequeath  a  sum  for  such  a  school 
as  he  should  appoint,  and  he  appoints  none, 
the  Courf  of  Chancery  may  apply  it  for  what 
school  it    pleases.*^     The   doctrine  has  been 

7.— Duke,  105,  113 ;  BridR.  Duke,  854 ;  Com.  Big. 
Charit.  Uses.  (N.  1.) 

8.— Mills  V.  Farmer,  1  Merit'ale,  55, 06 ;  Moff^dge 
v.  Thackwell,  7  Ves.  88. 

9.— Mills  V.  Farmer,  1  Merlvale,  55,04;  Moggri^ge 
V.  Thackwell,  7  Vp«.  86 ;  Attorney-General  v.  Jack- 
son, 11  Ves.  865, 867. 

10.— Attorney-General  v.  Hickman,  2  Eq.  CaB.Ab. 
108;  S.  C.  Brldg.  Duke.  476;  Mofcgridgo  v.  Thack- 
well, 3  Bro.  Ch.  Cer.  617 ;  S.  CU  Ves.,  Jun., 484;  8.  C. 
7  Vi*g.  86 ;  Mills  v.  Furmer,  1  Merivale,  65, 100 ;  White 
V.  White,  1  Bro.  Cb.  Cas.  12. 

11.— Mills  V.  Farmer,  1  Meriv.  55,100 ;  Moflrffridge  v. 
Thackwell.  7  Ves.  36 ;  Attorney-General  v.  Berry- 
man,  1  Dickenn,  168 ;  Koper  oa  Legacies,  130. 


6.— Duke's  Char.  105;  BridR.  Duke,  840,  466:  Ad- 
ams V.  Lambert,  4  Co.  Rep.  104 ;  Smart  v.  Spurrier, 
6  Ves.,  Jun.,  567. 
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12.— Mirifl  V.  Farmer,  1  Merlv.  55,05 ;  Mojrgridge  v. 
Cas.  12. 


Thackwell,  7* Ves.  36 ;  White  v.  White,  1  Bro.  Ch. 


18.— Attorney-General  v.  Svderfin,  1  Vem.  224 ;  8. 
C.  2  Freem.  261 ;  recognized  ia  Mills  v.  Farmer,  1 
Meriv.  65,  and  Moggrridijre  v.  Thackwell,  7  Ves.  86, 70. 

14.— Freeman,  261 ;  Mogg ridge  v.  Thackwell,  7  Ves. 
86,  73, 74. 
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pressed  yet  farther;  and  it  has  been  estab- 
lished, that  if  the  bequent  indicate  a  charitable 
intention,  but  the  object  to  which  it  is  to-be 
applied  is  against  the  policy  of  the  law,  the 
court  will  lay  hold  of  the  charitable  intention, 
and  execute  it  for  the  purpase  of  some  charity, 
agreeable  to  the  law,  in  the  room  of  that  con- 
trary to  it.  *  Thus,  a  sum  of  money  bequeathed 
to  found  a  Jews'  synagogue  has  been  taken  l>y 
the  C/Ourt  and  judicially  transferred  to  the  ben- 
elit  of  a  foundling  hospital.^  And  a  bequest 
for  the  education  of  poor  children  in  the  Ro- 
r.^an  Catholic  faith  has  been  decreed  in  chan- 
cery to  be  disposed  of  by  the  king  at  his  pleas- 
ure, under  his  sign-manual.^ 

Another  principle,  equally  well  established, 
is,  that  if  the  bequest  be  for  charity,  it  matters 
not  how  uncertain  the  persons  or  objects  may 
lie ;  or  whether  the  pei*Rons  who  are  to  take,  are 
in  ease  or  not;  or  whether  the  legatee  be  a  cor- 
ppration  capable  in  law  of  taking  or  not;  or 
whether  the  bequest  can  l)e  carried  into  exact 
execution  or  not.  In  all  these,  and  the  like 
cases,  the  court  will  sustain  the  legacy,  and 
give  it  effect  according  to  its  own  principles: 
and,  where  a  literal  execution  becomes  inexpe- 
12*1  dient  or  impracticable,  will  execute  it  *cy 
pres.*  Thus,  a  devise  of  lands  to  the  church 
wardens  of  a  parish  (who  are  not  a  corporation 
capable  of  holding  lands)  for  a  charitable  pur- 
pose, though  void  at  law,  will  be  sustained  in 
equity.*  So,  if  a  corporation  for  whose  use  a 
charity  is  designed  is  not  in  esse,  and  cannot 
come  into  existence  but  by  some  future  act  of 
the  crown,  as  for  instance,  a  gift  to  found  a 
new  college,  which  requires  an  incorporation, 
the  ^ft  is  valid,  and  the  court  will  execute  it.* 
So,  if  a  devise  be  to  an  existing  corporation  by 
a  misnomer  which  makes  it  void  at  law.^  So, 
where  a  devise  was  to  the  poor  generally,  the 
court  decreed  it  to  be  executed  in  favor  of  three 
public  charities  in  London.^  So,  a  legacy  to- 
wards establishing  a  bishop  in  America,  was 
held  good,  though  none  was  yet  appointed.  * 
And  where  a  charity  is  so  given,  that  there  can 
be  no  objects,  the  court  will  order  a  new 
scheme;  but  if  objects  may,  though  they  do 
not  at  present,  exist,  the  court  will  keep  the  fund 
for  the  old  scheme.  '^  And  when  objects  cease 
to  exist,  the  court  will  new-model  the  charity." 


In  further  aid  of  charities,  the  court  will  sup- 
ply all  defects  of  conveyances,  where  the  donor 
hath  a  capacity  and  disposable  estate,  and  his 
mode  of  donation  does  not  contravene  the  pro- 
visions of  any  statute. '^  The  doctrine  is  laid 
down  with  *great  accuracy  by  Duke,*' [*  13 
who  says  that  a  disposition  of  lands,  &c.,  to 
charitable  uses  is  good,  "  ^beit  there  be  defect 
in  the  deed,  or  in  the  will,  by  which  they  were 
first  created  and  raised,  either  in  the  party 
trusted  with  the  use,  where  he  is  misnameid,  or 
the  like;  or  in  the  party  for  whose  use,  or  that 
are  to  have  the  benefit  of  the  use,  or  where  they 
are  not  well  named,  or  the  like;  or  in  the  exe- 
cution of  the  estate,  as  where  livery  of  seizin  or 
attornment,  is  wanting,  or  the  like.  And  there- 
fore, if  a  copy -holder  doth  dispose  of  copy-hold 
land  to  a  charitable  use  without  a  surrencler;  or 
a  tenant  in  tail  convey  land  to  a  charitable  use 
without  a  fine;  or  a  reversion  without  attorn- 
ment or  insolvency,  and  in  divers  such  like 
cases,  &c. ,  this  statute  shall  supply  all  the  de- 
fects of  assurance;  for  these  are  good  appoint- 
ments within  the  statute."*^  But  a  parol  devise 
to  charity  out  of  lands  being  defective,  as  a 
will,  which  was  the  manner  of  the  conveyance 
the  testator  intended  to  pass  it  by,  it  can  have 
no  effect  as  an  appointment,  which  he  did  not 
intend.  *^  Yet  it  has  been  nevertheless  held, 
that  where  a  married  woman,  administratrix  of 
her  husband,  and  entitled  to  certain  personal 
estates  belonging  to  him  (viz. ,  a  chose  in  action), 
afterwards  intermarried,  and  then  during  cov- 
erture made  a  will  disposing  of  that  estate, 
partly  to  his  heirs,  and  partly  to  charity,  the 
bequest,  though  void  at  law,  was  ^ood  as  an 
appointment  under  the  statute  of  Elizabeth,  for 
this  reason,  ' '  that  the  goods  in  the  hands  of 
administrators  are  all  ror  charitable  uses,  and 
the  office  of  the  ordinary  and  of  the  administra- 
tor, is  to  employ  them  in  pious  uses,  and  the 
kindred  *and  children  have  no  property  [*14 
nor  pre-eminence  but  under  the  title  of  char- 
ity"»« 

With  the  same  view  the  Court  of  Chancery 
was  in  former  times  most  astute  to  find  out 
grounds  to  sustain  charitable  bequests.  Thus, 
an  appointment  under  a  will  to  charitable  uses, 
that  was  precedent  to  the  statute  of  Elizabeth, 
and  thus  utterly  void,  was  held  to  be  made 


1.— De  Costa  v.  De  Pas,  1  Vern.  2i8;  Attorney- 
General  V.  Guise,  2  Vern.  2im;  Casey  v.  Abbot,  7 
Ves.  490 ;  Moggridge  v.  Thackwell,  7  Vern.  36,  76 ; 
Bridjf.  Duke,  4ti6. 

2.— Id.  and  Mills  v.  Farmer,  1  Merlv.  55, 100. 

3.— Casey  v.  Abbot.  7  Ves.  490. 

4.— Attorney-fleneral  v.  O^lander,  3  Bro.  Ch.  Cas. 
166;  Attorney-General  v.  Green,  2  Bro.  Ch.  Cas.  492 ; 
Frier  v.  Peacock,  Rep.  temp.  Finch,  245 ;  Attorney- 
General  v.  Boultree,2  V^es.,  Jun.,  880;  Bridir.  Duke, 
356. 

5.— 1  Burn's  Eccl.  Law,  226 ;  Duke,  33,  115;  Com. 
Dig,  Chancery,  2  N.  2 :  Attorney-General  v.  Combe, 
2  CD.  Cas.  13 :  Kivett's  case,  Moore,  390 ;  Attorney- 
General  V.  Bowyer,  3  Ve8.,Jun.,  714 ;  West  v.  Knight, 
1  Ch.  Cas.  135;  Highmore  on  Mortm.  204;  Tothill, 
34 ;  Mills  V.  Farmer,  1  Meriv.  55. 

6.— AVhite  v.  White,  1  Bro.  Ch.  Cas,  12;  Attorney- 
General  V.  Downing,  Amb.  550, 571:  Attorney- Gen- 
eral v.  Bowyer,  3  Ve9.y  Jun.,  714,  727. 

7.— Anon,  1  Ch.  Cas.  367;  Attorney-General  v. 
Piatt,  Hep.  temp.  Finch,  221. 

8.— Attorney-General  v.  Peacock,  Rep.  temp. 
Finch.  245;  Owens  v.  Bean,  Id.  ^95;  Attorney-Gen- 
eral V.  Srderfln,  1  Vern.  224;  Clifford  v.  Francis,  1 
Freem.  330. 
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9.— Attomey-G^^neral  v.  Bishop  of  Chester,  1  Bra 
Ch.  Cas.  144. 

10.— Attorney  General  v.  Oglander,  8  Bro.  Ch.  Gas. 

160. 

11.— Attorney-General  v.  City  of  London,  3  Bro. 
Ch.  Cas.  171;  8.  C.  1  Ves.,  Jun.,  243. 

12.-CH8e  of  Christ's  College,  1 W.  Bl.  90 ;  S.C.  Amb- 
351 ;  Attorney-General  v.  llyej  2  Vern.  453,  and 
Haith by 'b  Notes;  Rivett's  case,  Moore,  890;  Attor- 
ney-General V.  Burdett,  2  Vern.  756;  Attorney- 
General  V.  Uowyer,  3  Ves.,  Jun.,  714;  Damer'scaae, 
Moore,  822 :  Coillnson's  case.  Hob.  136 ;  Mills  v.  Far- 
mer, 1  Merivale,  55;  Attorney-General  v.  Bolryer, 
8  Ves.,  Jun.,  714. 

13.— Duke,  84,  85;  Bridg.  Duke,  855. 

14.— Duke,  84,  86;  Bridg.  Duke,  866;  Christ's  Hoe- 

Eltal  v.  Hanes,  Bridg.  Duke,  870;  1  Bum's  Bocl. 
aw,  226 ;  Tuf net  v.  Page,  2  Atk.  37 :  Tay  v.  Slaugh- 
ter, Prec.  Ch.  16;  Attorney-General  v.  Bye,  2  Vern. 
453;  Rivett's  case.  Moore,  890;  Kenson's  case.  Mob. 
136 ;  Attorney-General  v.  Burdett,  2  Vern.  756. 

15.— Jenner  v.  Harper,  prec.  Ch.  889;  1  Bum's 
Eccles.  Law,  226,  and  see  Attorney-General  r.  Bains, 
Prec.  Ch.  271. 

16.— Damer's  case,  Moore,  822. 
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good  by  the  statute.  *  And  a  devise  which  was 
not  within  the  statute,  was  nevertheless  decreed 
as  a  charity,  and  governed  in  a  manner  wholly 
different  from  that  contemplated  by  the  testator, 
although  there  was  nothing  unlawful  in  his  in- 
tent; the  Lord  Chancellor  giving  as  his  reason 
**  gumma  est  ratio,  qu<B  pro  religione  facit ;"  and 
because  the  charity  was  for  a  weekly  sermon,  to 
be  preached  by  a  person  to  be  chosen  by  the 
greatest  part  of  the  best  inhabitants  oi  the 
parish,  he  treated  this  as  a  wild  direction,  and 
decreed  that  the  bequests  should  be  to  maintain 
a  catechist  in  the  parish,  to  be  approved  by  the 
bishop.'  So,  though  the  statute  of  Hen.  VlII., 
of  wills,  did  not  allow  of  devises  of  land  to 
corporations  to  be  good,  yet  such  devises  to  cor- 
porations for  charitable  uses,  were  held  good, 
as  appointments  under  the  statute  of  Elizabeth.' 
Lord  Chancellor  Cowper,  in  a  case  where  he 
was  called  upon  to  declare  a  charitable  bequest 
valid,  notwithstanding  the  will  was  not  exe- 
cuted according  to  the  statute  of  frauds,  and 
these  cases  were  cited,  observed:  "I  shall  be 
venr  loth  to  break  in  upon  the  statute  of  frauds 
and  perjuries  in  this  case,  as  there  are  no  in- 
stances where  men  are  so  easily  imposed  upon 
as  at  the  time  of  their  dying,  under  the  pre- 
tense of  charity.  It  is  true,  the  charity  of 
judges  has  earned  several  cases  on  the  statute 
of  Elizabeth  great  lengths;  and  this  occasioned 
the  distinction  between  operating  by  will  and 
by  appointment,  which  surely  the  makers  of 
that  statute  never  contemplated."'' 

It  has  been  already  intimated  that  the  dis- 
position of  modern  judges  has  been  to  curb  this 
15*]  excessive  latitude  of  construction  *as8um- 
©d  by  the  Court  of  Chancery  in  early  times. 
But,  however  strange  some  of  the  doctrines  al- 
ready stated  may  seem  to  us,  as  they  have 
seemed  to  Lord  Eldon,  yet  they  cannot  now  be 
shaken,  without  doing  (as  he  says)  that  in  effect 
which  no  judge  will  avowedly  take  upon  him- 
self— to  reverse  decisions  that  have  been  acted 
upon  for  centuries.'^ 

A  charity  must  be  accepted  upon  the  same 
terms  upon  which  it  is  given,  or  it  must  be  re- 
linquished to  the  right  heir;  for  it  cannot  be 
altered  by  any  new  agreement  between  the 
heir  of  the  donor  and  the  donees.^  And  where 
several  distinct  charities  are  given  to  a  parish 
for  several  purposes,  no  agreement  of  the  pa- 
rishioners can  alter  or  divert  them  to  other  uses.'^ 

The  doctrine  of  cy  irres,  as  applied  to  chari- 
ties, was  formerly  pushed  to  a  most  extravagant 
length  f  but  this  nensible  distinction  now  pre- 
vails, that  the  court  will  not  decree  execution 
of  the  trust  of  a  charity  in  a  manner  different 
from  that  intended,  except  so  far  as  it  is  seen 


1.— Smith  V.  Stowell,  1  Ch.  Cas.  196;  Collinson's 
case,  Hoh.  136. 

2.— Attomey>General  v.  Comhe,  2  Cb.  Cas.  18. 

3.— Griffith  Flood's  case.  Hob.  136. 

4.*-AttorQey-Oeneral  v.  Bains,  Prec.  Ch.  :9S1 ;  and 
see  AdUnffton  v.  Cann,  3  Atk.  Ul. 

6.— Moffirridfire  v.  Thaokwell,  7  Ves.  36, 87. 

6.— Attomey-Goneral  v.  Piatt,  Rep.  temp.  Finch, 
221,  and  see  Margaret  Professors  Canibrldge,  1  Vern. 
56. 

7.— Man  v.  Ballet,  1  Vern.  42 ;  1  Eq.  Ab.  99,  p.  4 ; 
and  see  Attorney-General  v.  Gleg,  1  Atk.  3S6; 
Amb.  684. 

8.— Attorney-General  v.  Mlnshall,  4  Ves.,  Jun.,  11, 
14;  Attorney-General  v.  Whitchurch,  3  Ves.,  Jun., 
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'that  the  intention  cannot  be  literally  executed, 
but  another  mode  may  be  adopted  consistent 
with  the  general  intention,  so  as  to  execute  it, 
though  not  in  mode,  yet  in  substance.  If  the 
mode  becomes  by  subsequent  circumstances  im- 
possible, the  general  object  is  not  to  be  defeated, 
if  it  can  be  obtained.*  And  where  there  are  no 
objects  remaining  to  take  the  benefit  of  a  char- 
itable corporation,  the  court  will  dispose  of  its 
revenues  by  a  new  scheme,  and  upon  the  pnn- 
ciples  of  cy  pi'es.  The  rule  is,  that  if  lands  are 
given  to  a  corporation  for  charitable  uses, 
which  the  donor  contemplates  to  last  forever, 
the  heir  never  can  have  the  land  back  again ; 
but  if  it  becomes  impracticable  to  execute  the 
charity,  another  similar  charity  must  be  substi- 
tuted, so  long  as  the  corporation  ^exists.  [*16 
If  the  charity  does  not  fail,  but  the  trustees  or 
corporation  fail,  the  Court  of  Chancery  will 
substitute  itself  in  their  stead,  and  carry  on  the 
charity.*® 

When  the  increased  revenues  of  a  charitv  ex- 
tend beyond  the  original  objects,  the  rule,  as 
to  the  application  of  such  increased  revenues, 
is,  that  they  are  not  a  resulting  trust  for  the 
heirs  at  law,  but  are  to  be  applied  to  similar 
charitable  purposes,  and  to  the  augmentation 
of  the  benefit  of  the  charity.*' 

In  former  times,  the  disposition  of  chancery 
to  assist  charities  was  so  strong  that,  in  equity, 
assets  were  held  to  satisfy  charitable  uses  before 
debts  or  legacies;  though  assets  at  law  were 
held  to  satiny  debts  before  charities.  But  even 
at  law,  charities  were  then  preferred  before 
other  legacies.  *'  And  this,  indeed,  wsm  in  con- 
formity to  the  civil  law,  by  which  charitable 
legacies  are  preferred  to  all  others.  **  The  doc- 
trine, however,  is  now  altered,  and  charitable 
legacies,  in  case  of  a  deficiency  of  assets,  abate 
in  proportion  as  well  as  other  pecuniary  lega- 
cies.*'^ And  the  courts  have  shown  a  disinclina- 
tion to  favor  charities  so  far  as  to  marshal  a 
testator's  assets,  where  the  residue,  bequeathed 
to  charitable  purposes,  consists  of  mixed  prop- 
erty, of  real  and  personal  estate,  so  as  to  direct 
the  debts  and  other  legacies  to  be  paid  out  of 
the  real  estate,  and  reserve  the  personal  to  fulfill 
the  charity,  where  the  charity  would  be  void 
as  to  the  real  estate."  Yet  where  there  are  gen- 
eral legacies,  and  the  testator  has  charged  his 
estate  with  payment  of  all  his  legacies,  if  the 
personal  estate  be  not  sufficient  to  pay  the 
whole,  the  court  has  said  the  charitv  shall  be 
paid  out  of  the  personal  estate,  and  the  rest  out 
of  the  real  estate,  that  the  whole  may  be  per- 
formed intoto.^* 

It  has  been  already  stated  that  charitable  be- 
quests are  not  void  on  account  of  any  uncer- 
tainty as  to  the  persons  or  objects  *to  [*17 

9.— Attorney-General  v.  Boultree,  3  Ves.  380,387 ; 
8.  C.3  Ves.,  Jun.,  2^;  Attorney-General  v.  Whit- 
church. 3  Ves.,  Jun.,  141;  Attorney-General  v. 
Stepney,  10  Ves.  22. 

10.— Attorney-General  v.  Hicks,  Hiffb.  Mortm.  886 
363,  &c. 

11.— Attomey-G«»neral  v.  Earl  of  Wlnchelsea.  3 
Bro.  Cb.  Cas.  373 ;  Hiffb.  Mortm.  187,  827 ;  Ex-paHe 
Jortln,  7  Ves.  340 ;  Brid«.  Duke,  588. 

12— High.  Mortm.  67. 

13.— Fieldiniir  v.  Bond,  1  Vern.  230. 

14.—  Id.  and  Raithby's  Note  (2). 

15^Higb.  Mortm.  366 ;  Moff  v.  Hodffes,  2  Ves.,  62. 

16.— Attorney-General  v.  Graves,  Amb.  168;  Ar- 
nold v.  Chapman,  1  Ves.  106. 
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which  they  are  to  be  applied ;  although  almost 
all  the  cases  on  this  subject  have  been  collected, 
compared,  and  commented  on  with  his  usual 
diligence  and  ability  by  Lord  Eldon,  in  two  re- 
cent decisions.  The  first  was  the  case  of  Mogg- 
ridge  v.  ThaekweU,^  where  the  testator  gave  Uie 
residue  of  her  personal  estate  to  James  vaston, 
his  executors  and  administrators,  ''desiring 
him  to  dispose  of  the  same  in  such  charities  as 
he  shall  think  fit,  recommending  poor  clergy- 
men, who  have  large  families  and  good  char- 
acters,'* and  appointed  Mr.  Yaston  one  of  her 
executors.  Mr.  Vaaton  died  in  her  life-time, 
of  which  she  had  notice;  but  the  will  remained 
unaltered .  The  next  of  kin  claimed  the  residue, 
as  beinff  lapsed  by  the  death  of  Mr.  Yaston; 
but  the  bequest  was  held  valid,  and  established. 
In  the  next  case,*  the  testator,  by  his  will,  after 
giving  several  legacies,  proceeded,  "  the  rest 
and  residue  of  afl  my  effects  I  direct  may  be 
divided  for  promoting  the  gospel  in  forei^ 
parts,  and  in  England ;  for  bringing  up  minis- 
ters in  different  seminaries,  and  other  charitable 
purposes,  as  I  do  intend  to  name  hereafter,  after 
all  my  worldly  property  is  disposed  of  to  the 
best  advantage. "  The  bill  was  filed  b^  the  next 
of  kin,  praying  an  account  and  distribution  of 
the  residue,  as  being  undisposed  of  by  the  will 
or  any  codicil  of  the  testator.  The  master  of 
the  rolls  held  the  residuary  bequest  to  charitable 
purposes  void  for  uncertainty,  and  because  the 
testator  expressed  not  a  present,  but  a  future, 
intention  to  devise  this  property.  Lord  £ldon, 
however,  upon  an  appeal,  reversed  the  decree, 
and  established  the  bequest,  as  a  good  chari- 
table bequest,  and  directed  it  to  be  carried  into 
effect  accordingly. 

It  has  been  made  a  question,  whether  a  court 
of  equity,  sittiner  in  one  jurisdiction,  can  exe- 
cute any  charit^le  bequests  for  foreign  objects 
in  another  jurisdiction.  In  the  case  last  stated, 
no  objection  occurred  to  the  residuarv  be- 
quest, on  the  ground  that  it  contemplated  the 
promotion  of  the  gospel  in  foreign  parts.  In 
the  case  of  Mr.  Boyle's  will,  the  bequest  was 
not  limited  in  terms  to  foreign  countries  or  ob- 
1 8*]  jects,  but  it  was  appliS  *to  a  foreign  ob- 
ject under  a  decree  of  the  Court  of  Chancery; 
and  when  that  object  failed,  a  new  scheme  was 
directed.*  There  are  several  other  cases  in 
which  charities  for  foreign  objects  have  been 
carried  into  effect.  In  the  Provost,  Ac. ,  of  Edin- 
burgh V.  Aubery,*  there  was  a  devise  of  £3,500, 
South  Sea  annuities  to  the  plaintiffs,  to  be  ap- 
plied to  the  maintenance  of  poor  laborers  resid- 
ing in  Edinburgh  and  the  towns  adjacent;  and 
Lord  Hardwlcke  said  he  could  not  give  any  di- 
rections as  to  the  distribution  of  the  money, 
that  belonging  to  another  jurisdiction,  that  is, 
to  some  of  the  courts  in  Scotland ;  and,  there- 
fore, he  directed  that  the  annuities  should  be 
transferred  to  such  persons  as  the  plaintiffs 
should  appoint,  to  be  applied  to  the  trusts  in 
the  will.     So,  in  Oliphunt  v.  Hendrie,  where  A 


by  will  save  £890  to  a  religious  society  in  Soot- 
land,  to  oe  laid  out  in  the  purchase  of  heritable 
securities  in  Scotland,  and  the  interest  thereof 
to  be  applied  to  the  education  of  twelve  poor 
children,  the  court  held  it  a  good  bequest.*  In 
CampbeU  v.  Radnor,  the  court  held  a  bequest 
of  £7,000  to  be  laid  out  in  the  purchase  of  lands 
in  Ireland,  and  the  rents  and  profits  to  be  dis- 
tributed among  poor  people  in  Ireland,  &c.,  to 
be  valid  in  law.*  So,  a  legacy  towards  estab- 
lishing a  bishop  in  America,  was  supported,  al- 
though no  bishop  was  yet  established.*  In  the 
late  case  of  Ourt^  v.  Hviton,  a  bequest  of  per* 
sonal  estate  for  the  maintenance  of  a  charity  (a 
college)  in  Scotland  was  established;*  ana  in 
another  still  more  recent  case,  a  bequest  in 
trust  to  the  magistrates  of  Inverness  in  Soot- 
land,  to  apply  the  interest  and  income  for  tlie 
education  or  certain  boys,  was  enforced  as  a 
charity.*  Nor  is  the  uniformity  of  the  cases 
broke  in  upon  by  the  doctrine  in  De  Garcia  y. 
Lawaon.  **  There  the  bequests  were  to  Roman 
•Catholic  clergymen,  or  for  Roman  Cath-  [*10 
olic  establishments,  and  were  considered  as  void 
and  illegal,  being  equally  a^inst  the  policy 
and  the  enactments  of  the  Bntish  legislature. 

In  respect  to  the  mode  of  administ^ng  char- 
ities in  chancery,  it  is  not  easy  to  extract  from 
the  authorities  any  consistent  doctrine.  Where 
the  trust  is  for  definite  Objects,  and  a  trustee  is 
appointed  to  administer  it,  who  is  in  eue  and 
capable  of  performing  it,  all  the  court  does  is 
to  watch  over  the  charity,  and  see  that  it  is  ex- 
ecuted faithfully,  and  without  fraud;  and  if 
the  trustees  should  die,  so  that  it  remains  unex- 
ecuted, the  court  will  then  act  as  trustee,  and 
do  as  the  trustees  ought  to  do,  if  living.  But 
where  money  is  given  to  charity  generally,  with- 
out trustees  or  objects  selected,  in  some  cases 
the  charity  has  been  applied  by  the  king  under 
his  sign-manual,  and  in  others  by  the  Court  of 
Chancery,  according  to  its  usual  course,  that  is, 
by  a  scheme  report^  by  a  master  and  approved 
by  the  court.  It  is  not  easy  to  perceive  up(»i 
what  principle  the  one  case  has  in  practice  been 
distinguished  from  the  other.  Lord  Eldon  has 
observed,  "all  I  can  say  upon  it  is,  I  do  not 
know  what  doctrine  could  be  laid  down,  that 
would  not  be  met  with  some  authority  upon  this 
point;  whether  the  proposition  is,  that  the 
crown  is  to  dispose  of  it,  or  the  master  by  a 
scheme."" 

It  is  laid  down  in  books  of  authority,  that 
the  king,  as  parens  patricf,  has  the  general  su- 
perintendence of  all  charities  not  regulated  by 
charter,  which  he  exercises  by  the  keeper  of  his 
conscience,  the  chancellor;  and,  therefore,  the 
Attorney-General,  at  the  relation  of  some  in- 
formant, when  it  is  necessary,  files  ex  officio  an 
information  in  the  Court  of  Chancery  to  have 
the  charity  properly  established  and  applied." 
And,  it  is  addea,  that  the  jurisdiction  tnus  es- 
tablished does  not  belong  to  the  Court  of  Chan- 
cery, as  a  court  of  equity,  but  as  administering 


1.-7  Ves.  30;  8.  C.  1  Ves.,  Jun..  4M;  8  Bro.  Ch. 
Gas.  617. 

2.— Mills  V.  Farmer,  1  Merlvale,  66. 

3.— Attorney-General  v.  City  of  London,  8  Bro.  Ch. 
Caa.  171 ;  8.  C.  1  Ves.,  Jun.,  fUS, 

4.— Amb.  296. 

5.— 1  Bro.  Ch.  Gas.  571. 

6.— 1  Bro.  Ch.  Gas.  171. 
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7.— Attomey-GeneTal  v.  Bishop  of  Chester,  1  Bro. 
Ch.  Cas.  444. 

8.— 14  Ves.  637. 

0.— MacklntoBh  v.  Townsend,  16  Ves.  830. 

10.-4  Ves.,  Jun.,  483.    Note. 

ll.--Moffirridfire  v.  Thaokwell,  7  Ves.  86,  83. 

12.— 3  Bl.  Com.  427 ;  2  Fonbl.  Bq.  b.  3,  p.  2,  o.  L  a.  1. 
and  note  a. 
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the  prerogatiye  and  the  duties  of  the  crown.  * 
Ana  it  seems  also  to  be  held,  that  the  jurisdic- 
tion vested  in  the  Lord  Chancellor  by  the  stat- 
ute of  Elizabeth,  is  personal,  and  not  in  his  or- 
20*]  dinai^  *or  extraordinary  jurisdiction  in 
chancery ;  like  tliat,  in  short,  which  he  exercises 
as  to  idiots  and  lunatics. '  It  seems  in  the  highest 
degree  reasonable  that  the  king,  aapareM  pat- 
fi0,  should  have  a  right  to  guard  and  enforce 
all  charities  of  a  public  nature,  by  virtue  of 
his  general  superintending  power  over  the  pub- 
lic interests,  where  no  other  person  is  entrusted 
with  such  right.  But  where  money  is  given  to 
charity  generally  and  indefinitely  without  any 
trustees,  there  aoes  not  seem  to  be  any  difficulty 
in  considering  it  as  a  personal  trust  devolved  on 
Uie  crown,  to  be  executed  by  the  crown ;  and 
whether  it  be  executed  by  the  keeper  of  the 
king's  conscience,  his  Lord  Chancellor,  as  his 
personal  delegate,  or  by  himself  under  his  sign- 
manual,  is  not  very  material,  and  nutj  well 
enough  be  considered  as  an  authority  distinct 
from  that  belonging  to  a  court  of  equity.  But 
where  there  is  a  trust  and  trustees,  with  some 
general  or  specific  objects  pointed  out.  or 
trustees  for  indefinite  or  general  charity,  it 
is  not  easy  to  perceive  why,  as  a  matter  of 
trust,  a  court  of  equity  may  not  take  coj^nizance 
of  it  in  virtue  of  its  ordinary  jurisdiction;  and 
the  better  authorities  would  seem  to  (Counte- 
nance this  view  of  the  subiect*  At  all  events, 
where  there  are  trustees,  and  the  trust  is  for  a 
definite  object,  and  sustainable  in  law,  there 
seems  no  reason  why  a  court  of  equity,  as  such, 
may  not  take  cognizance  of  such  trust  at  the 
suit  of  any  competent  party,  whether  the  At- 
tomev-Qeneral  or  any  interested  private  relator, 
as  well  as  of  any  other  trust,  the  execution  of 
which  is  sought  of  the  court. 

In  respect,  however,  to  cases  of  indefinite 
trusts,  or  trusts  where  some  general  objects  are 
pointed  out,  the  distinction  which  appears  to  be 
most  reconcilable  with  the  cases,  and  to  be 
acted  upon  in  the  modem  decision,  is  this:  that 
where  there  is  a  general  indefinite  purpose,  not 
fixing  itself  upon  any  object,  the  disposition  is 
2  l*j  in  the  king  by  sign-manual ;  *Dut  where 
the  execution  is  to  be  by  a  trustee  with  general 
or  some  objects  pointed  out,  whether  such 
trustee  survive  the  testator  or  not,  there  the  ad- 
ministration of  the  trust  will  be  taken  by  the 
Court  of  Chancery  (either  as  personal  delegate 
of  the  crown,  or  as  a  court  of  equity),  and  man- 
aged under  a  scheme  reported  by  a  master,  and 
approved  by  the  court.* 

As  to  the  remedy  for  misapplication  of  the 


charity  funds,  &c.,  in  cases  within  the  statute 
of  Elizabeth,  a  proper,  though  not  an  exclusive 
remedy,  is  by  commission  under  the  statute.' 
But  as  the  statute  does  not  extend  to  any  college, 
hospital,  or  free  school,  which  have  special  vis- 
itors, or  governors,  or  overseers,  appointed  by 
their  founders,*  it  is  necessary  to  consider  what 
is  the  remedy  for  frauds  or  misconduct  in  such 
cases.  As  to  this,  it  may  be  observed  that  all 
trustees,  who  are  the  managers  of  the  revenues 
of  such  charities,  are  subject  to  the  general  su- 
perintending power  of  the  Court  of  Chancery, 
not  as  of  itself  possessing  a  visitatorial  power, 
or  a  right  to  control  the  charity,  but  as  possess- 
ing a  general  jurisdiction  of  an  abuse  01  trusts, 
to  reoress  grievances,  and  suppress  frauds.'' 
And  if  a  corporation  be  the  mere  trustee  of  a 
charity,  and  grossly  abuse  the  trust,  the  Court 
of  Chancery  will  take  it  away  from  them,  and 
vest  it  in  other  hands.  ^  But  the  general  con- 
trolling power  of  the  court  over  charities  does 
not  extend  to  a  charity  regulated  by  governors 
under  a  charter,  unless  they  have  also  the  man-  ^ 
agement  of  the  revenues,  and  abuse  their  trust; 
and  this  will  not  be  presumed,  but  must  be  ap- 
parent, and  made  out  in  evidence.* 

*It  seems,  that  with  a  view  to  encouraire  [*22 
the  discovery  of  charitable  donations,  given  for 
indefinite  purposes,  it  is  the  practice  for  the 
crown  to  reward  the  persons  who  make  the  com- 
munication, if  thev  can  bring  themselves  within 
the  scope  of  the  charity,  by  giving  them  a  part 
of  the  fund;  and  the  like  practice,  whether 
well  or  ill  founded,  takes  place  in  relation  to 
escheats.  *<> 

These  are  the  principal  doctrines  and  decis- 
ions under  the  statute  of  Elizabeth,  of  chari- 
table uses,  which  it  seemed  most  important  to 
bring  in  review  before  the  learned  reader.  And 
it  may  not  be  useless  to  add,  that  the  statute  of 
Mortmain  and  Charities  of  the  9th  of  Q«orge 
II. ,  c.  86,  has  very  materially  narrowed  the  ex- 
tent and  operation  of  the  statute  of  Elizabeth, 
and  has  formed  a  permanent  barrier  against 
what  the  statute  declares  a  "public  mischief," 
which  "  had  of  late  greatly  increased,  byman^ 
large  and  improvident  alienations  or  disposi- 
tions made  by  languishing  and  dyine  persons, 
or  by  others,  to  uses  called  charitable  usee,  to 
take  place  after  their  deaths,  to  the  disherison 
of  their  lawful  heirs."  It  was  the  original  de- 
sign of  this  note,  to  have  included  a  summary 
view  of  the  principal  clauses  of  this  statute,  and 
the  decisions  which  have  followed  it;  but  it  is 
already  extended  to  so  great  a  length,  that  it  is 
thought  best  to  omit  it.     The  learned  reader 


1.— Cooper's  Bq.  PL  xxvii.;  3  Fonhl.  Bq.  b.  8,  p.  2, 
o.  1 :  Tiord  Falkland  v.  Bertlo,  2  Vern.  312,  Mitf.  PI. 
i» ;  Bailiffs,  fto.,  of  Burford  v.  Lentball,  2  Atk.  661. 

2.— Bailiffs,  Ac,  of  Burford  v.  Lenthall,  2  Atk.  651 : 
■9  Fonbl.  Eq.  b.  2,  p.  2,  o.  2,  s.  1,  and  note  a,  8. 8,  and 
Dotei. 

8.— Moffsrridffe  v.  Thackwell,  7  Vee.  38,  881  85,  86 : 
Mills  V.  Farmer.  1  Meriv.  55 ;  PafU  v.  Archbishop  of 
OiDterbuiTf  U  Ves.  304 ;  Attorney-General  v.  Ma- 
thews, 2  Lev.  187;  Attorney-General  v.  Wanmv, 
15  Ves.  231 ;  Attorney-General  v.  Price,  17  Ves.  371 ; 
Waldo  V.  Caley,  16  Ves.  206. 

4.— lb. 

5.— Bridff.  Duke,  680, 002.  This  proceedinsr  appears 
to  have  almost  fallen  practically  into  disuse.  Bdln. 
Review,  Vol.xxxi.,p.  508.  It  has  been  mentioned  be- 
fore, that  the  proceedings  may  be  by  information 
•or  original  bill ;  and  by  a  recent  statute  (62  Geo. 
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III.,  c.  101)  a  more  summary  remedy  is  given  by  pe- 
tition. 

6.— Stat.  48  Eliz.,  c.  4.  2d  proviso;  Attorney-  Gen- 
eral V.  Smart;  1  Ves.  72 ;  Attorney-General  v.  Har- 
row School,  2  Ves.  551. 

7.— Fonbl.  b.  2,  p.  2,  c.  1,  s.  1,  note  a,  and  the  au- 
thorities cited  by  Mr.  Justice  Story  in  the  case  of 
Dartmouth  College  v.  Woodward,  ante.  See  also 
Attorney-General  v.  Utica  Ins.  Co.,  2  Johns.  Ch. 
Rep.  871, 884,  886. 

8.— Attorney-General  v.  Mayonftc,  of  Coventry,7 
Bro.  Pari.  Cas.  235;  Attorney-General  v.  Earl  of 
Clarendon,  17  Ves.  491,  499;  Attorney-General  v. 
Utica  Ins.  Co.,  2  Johns.  Ch.  Rep.  889 ;  Brldg.  Duke, 
674,  &c. 

9.— Attorney-General  v.  Foundling  Hospital,  2 
Ves.,  Jun.,  42. 

10.— Per  Lord  Eldon,  in  'Moggridge  v.  Thaokwell, 
7  Ves.  36,  71. 
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Appendix. 


will,  however,  find  a  very  accurate  statement 
of  both  in  Justice  Blackstone's  Comment- 
aries (2  Bl.  Com.,  268)  and  in  Bridgman's  Duke 
on  Charitable  Uses,  and  Highmore's  History  of 
Mortmain  and  Charitable  Uses.  This  statute 
was  never  extended  to  or  adopted  by  the  colon- 
ies, in  general. '  But  certain  of  the  provisions 
of  it,  or  of  the  older  statutes  of  Mortmain,  (7th 
of  Edw.  I.,  Stat.  2,  De  BdigiosU;  the  13th  of 
£dw.  I.,c.  82;  the  15th  of  Richard  II., c.  5,  and 
the  28d  of  Hen.  VIII.,  c.  10)  have  been  adopted 
by  some  of  the  states  of  the  Union  ;*  and  it  de- 

.— Attorney-General  v.  Stewart,  2  Merlvale,  143. 


serves  the  consideration  of  every  wise  and  en- 
lightened American  legislator,  whether  pro- 
visions similar  to  those  of  *this  celebrated  [*23 
statute  are  not  proper  to  be  enacted  in  this  coun- 
try, with  a  view  to  prevent  undue  influence 
and  imposition  upon  pious  and  feeble  minda  in 
their  last  moments,  and  to  check  that  unhappy 
propenslt^r  which  sometimes  is  found  to  enst 
under  a  bigoted  enthusiasm,  and  the  desire  to 
gain  fame  as  a  religious  devotee  and  benefactor, 
at  the  expense  of  c3l  the  natural  claims  of  blood 
and  parental  duty  to  children. 

2.-3  BInney,  Appendix,  036 ;  Laws  of  New  York, 
seas.  88,  c.  60,  B.  4 ;  2  Gaines*  Gas.  387. 


[NOTE  II.] 


DIFFERENT  PUBLIC  ACTB  BY  WHICH  THE  GOVERNMENT  OF  THE  UNITED    STATES  HAS  RECOG- 
NIZED THE  EXISTENCE  OF  A  CIVIL  WAR  BETWEEN  SPAIN  AND  HER 

AMERICAN  COLONIES. 


ExtroGtfrom  the  President  $  Meeaage  to  CongresB, 
Ntnember  17,  1818. 

"  In  suppressing  the  establishment  of  Amelia 
iHland,  no  unfriendliness  was  manifested  to- 
wards Spain,  because  the  post  was  taken  from  a 
force  which  had  wrested  it  froni  her.  The  meas- 
ure, it  is  true,  was  not  adopted  in  concert  with 
the  Spanish  government,  or  those  in  authority 
under  it;  b^use,  in  transactions  connected 
with  the  war  in  which  Spain  and  the  colonies 
are  engaged,  it  was  thought  proper,  in  doing 
justice  to  the  United  States,  to  maintain  a  strict 
impartiality  towards  both  the  belligerent  par- 
ties, without  consulting  or  acting  in  concert 
with  either.  It  gives  me  pleasure  to  state  that 
the  governments  of  Buenos  Ayres  and  Venez 
uela,  whose  names  were  assumed,  have  explicitly 
disclaimed  all  participation  in  those  measures, 
and  even  the  knowledge  of  them,  until  commu- 
nicated by  this  government,  and  have  also  ex- 
pressed their  satisfaction  that  a  course  of 
proceedings  had  been  suppressed,  which,  if 
justly  imputable  to  them,  would  dishonor  their 
cause. 

**  The  civil  war,  which  has  so  long  prevailed 
between  Spain,  and  the  provinces  in  South 
America,  still  continues  without  any  prospect  of 
24*]  *its  speedy  termination.  The  informa- 
tion respecting  the  condition  of  tliose  countries, 
which  has  been  collected  by  the  commissioners, 
recently  returned  from  thence,  will  be  laid  be- 
fore Congress,  in  copies  of  their  reports,  with 
such  other  information  as  has  been  received 
from  other  agents  of  the  United  States. 

*  It  appears,  from  these  communications,  that 
the  government  at  Buenos  Ayres  declared  itself 
independent  in  July,  1816,  havine  previously 
exercised  the  power  of  an  independent  govern- 
ment, though  m  the  name  of  the  King  oi  Spain, 

686 


from  the  year  1810;  that  the  Banda  Oriental, 
Entre  Rios,  and  Paraguay,  with  the  city  of 
Santa  Fe,  all  of  which  are  also  independent, 
are  unconnected  with  the  present  government 
of  Buenos  Ayres;  that  Chili  had  declared  itaelf 
independent,  and  is  closely  connected  with 
Buenos  Ayres ;  that  Venezuela  has  also  declared 
itself  independent,  and  now  maintains  the  con- 
flict with  various  success;  and  that  the  remain- 
ing parts  of  South  America,  except  Monte  Vi- 
deo, and  such  othar  portions  of  the  eastern  bank 
of  the  La  Plata  as  are  held  by  Portugal,  are  still 
in  the  possession  of  Spain,  or,  in  a  certain  de- 
gree, under  her  influence. 

'*  By  a  circular  note  addressed  by  the  minis- 
ters of  Spain  to  the  allied  powers  with  whom 
they  are  respectively  accreoited,  it  appears  that 
the  allies  have  undertaken  to  mediate  between 
Spain  and  the  South  American  provinces,  and 
that  the  manner  and  extent  of  their  interposition 
would  be  settled  by  a  Congress,  which  was  to 
have  met  at  Aix-la-Chapelfe  in  September  last. 
From  the  general  policy  and  course  of  proceed- 
ing observed  by  the  allied  powers  in  r^ard  to 
this  dbntest,  it  is  inferred  that  they  will  confine 
their  interposition  to  the  expression  of  their  sen- 
timents, abstaining  from  the  application  of 
force.  I  state  this  impression,  that  force  will 
not  be  applied,  with  the  greater  satisfaction,  be- 
cause it  is  a  course  more  consistent  with  justice, 
and  likewise  authorizes  a  hope  that  the  calami- 
ties of  the  war  will  be  conflnpd  to  the  parties 
only,  and  will  be  of  shorter  duration. 

"From  the  view  taken  of  this  subject,  found- 
ed on  all  the  information  that  we  have  been  able 
to  obtain,  there  is  good  cause  to  be  satisfied  with 
the  course  heretofore  pursued  by  the  United 
*States,  in  regard  to  this  contest,  and  to  [*25 
conclude,  that  it  is  proper  to  adhere  to  it,  espe- 
cially in  the  present  state  of  affivirs." 
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Extradfrom  Mr,  Commumoner  Rodney' 8  report. 

**  Their  private  anned  vessels  are  subjected 
to  very  strict  regulations,  agreeably  to  their 
prize  code,  which  is  among  the  original  papers 
presented,  and  herewith  delivered.  It  may  be 
proper,  in  this  place,  to  introduce  the  subject  of 
the  irregular  conduct  of  the  privateers  under 
the  patriot  flag,  against  which  the  commission- 
ers were  directed  to  remonstrate.  Having  taken 
an  opportunity  of  explaining  to  Mr.  Tagle,  the 
Secretary  of  State,  the  proceedings  of  our  gov- 
ernment relative  to  Amelia, Island  and  Galvez- 
town,  agreeably  to  their  instructions,  the  com- 
missioners embraced  a  suitable  occasion  to  urge 
the  just  cause  of  complaint,  which  the  malprac- 
tices of  private  armed  vessels  wearing  the  pa- 
triot colors,  had  furnished  our  government.  On 
both  topics  thev  had  long  and  interesting  con- 
versations. With  the  conduct  of  the  govern- 
ment respiecting  Amelia  Island  and  Galveztown, 
Mr.  Tagle  expressed  himself  perfectly  satisfied, 
and  he  disclaimed  for  his  government  any  priv- 
ity or  participation  in  the  lodgements  made  at 
those  places,  by  persons  acting  in  the  name  of 
the  patriots  of  South  America.  In  reference  to 
the  acts  of  cruisers  under  the  patriot  flags,  he 
said  he  was  sensible  that  great  irregularities  had 
occurred,  though  his  government  had  done 
everything  in  their  power  to  prevent  them,  and 
were  willing,  if  any  instance  of  aggression  were 
pointed  out,  to  direct  an  inquiry  mto  the  case, 
and  if  the  facts  were  established,  to  punish  those 
concerned,  and  redress  the  injured  individuals. 
He  prof^sed  his  readiness  to  adopt  any  meas- 
ures that  would  more  effectually  prevent  a  re- 
currence of  such  acts,  in  which  he  expressed  his 
belief  thatthe  privateers  of  Buenos  Ayres  had 
rarely  participated,  though  the  character  of  the 
government  had  suffered  from  the  conduct  of 
others.  He  stated  that  they  had  on  one  occa- 
sion sent  out  some  of  their  public  vessels  to  ex- 
amine all  cruisers  wearing  the  Buenos  Ayrean 
flag,  to  see  thatthey  were  lawfully  commission- 
26*]  ed,  *and  to  ascertain  whether  they  had 
violated  their  instructions." 


Eixiract  fronh  Mr.  C<?mmimo7wr  Bland* $Jieporf. 

*'  In  a  short  time  after  our  introduction  to  the 
director,  and  in  about  a  week  after  our  arrival, 
we  waited  on  the  Secretary  of  State,  as  being  the 
most  formal  and  resi>ectf  ul  mode  of  making  our 
communications  to  this  new  and  provisional 
revolutionary  government.  We  stated  to  the 
Secretary  that  our  government  had  not  view- 
ed the  struggle  now  pending  between  the  prov- 
inces of  South  America  and  Spain  merely  as  a 
rebellion  of  colonists,  but  as  a  civil  war,  in 
which  each  party  was  entitled  to  equal  rights 
and  equal  respect;  thatthe  United  States  had. 
therefore,  assumed,  and  would  preserve  with 
the  most  impartial  and  the  strictest  good  faith, 
a  neutral  position;  and  in  the  preservation  of 
this  neutrality,  according  to  the  established 
rules  of  the  law  of  nations,  no  rights,  privi- 
leges or  advantages  would  be  granted  by  our 
government  to  one  of  the  contending  parties, 
which  would  not,  in  like  manner,  be  extended 
to  the  other.  The  Secretary  expressed  his  ap- 
probation of  this  course;  but,  in  an  interview 
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subsequent  to  the  flrst,  when  the  neutral  posi- 
tion of  the  United  States  was  again  spoken  of, 
he  intimated  a  hope  that  the  United  States  might 
be  induced  to  depart  from  its  rigid  neutrality  in 
favor  of  his  government;  to  which  we  replied, 
that  as  to  what  our  government  might  be  in- 
duced to  do,  or  what  would  be  its  future  policy 
towards  the  patriots  of  South  America,  we  could 
not,  nor  were  we  authorized  to  say  anything. 

*'  We  stated  to  the  Secretary,  that  it  had  been 
understood  that  many  unprincipled  and  aban- 
doned persons,  who  had  obtained  commissions 
as  privateers  from  the  independent  patriot  gov- 
ernment, had  committed  great  depredations  on 
our  commerce ;  and  had  evidently  got  such  com- 
missions, not  so  much  from  any  regard  to  the 
cause  of  independenc*e  and  freedom,  as  with  a 
view  to  plunder;  and  that  we  entertained  a  hope 
that  there  would  be  a  due  degree  of  circumspec- 
tion exercised  by  *that  government  in  [*27 
granting  commissions,  which,  in  their  nature, 
were  so  open  to  abuse. 

*  The  Secretary  replied,  that  there  had  hitherto 
been  no  formal  complaint  made  against  any  of 
the  cruisers  of  Buenos  Ayres;  and  if  any  cause 
of  complaint  should  exist,  his  government  would 
not  hesitate  to  afford  proper  redress,  on  a  rep- 
resentation and  proof  of  the  injury ;  that  the 
government  of  Buenos  Ayres  had  taken  every 
possible  precaution  in  its  power,  in  such  cases ; 
that  it  had  established  and  promulgated  a  set 
of  rules  and  regulations  for  the  government  of 
its  private  armed  vessels,  a  copy  of  which  should 
be  furnished  us;  and,  that  it  had  in  all  cases,  as 
far  as  practicable,  enjoined  and  enforced  a  strict 
observance  of  those  regulations,  and  the  law  of 
nations." 


Extract   from  Mr.    ComnUmnner  Blank's  Re- 
port reUUite  to  ChUi. 

**I  then  told  him  that  the  government  of  the 
United  States  had  been  informed  that  some  of 
the  cruisers,  under  the  real  flag  of  the  patriot 
authorities,  had  commited  considerable  viola- 
tions on  our  commerce;  that,  if  any  such  wrongs 
were  to  be  committed  by  armed  vessels,  sailing 
under  the  Chileno  flag,  he  could  not  but  per- 
ceive, how  inevitably  such  acts  would  tena  to 
disturb  all  harmony  between  the  two  countries, 
and  to  crush,  in  the  very  formation,  every 
friendly  relation  that  might  be  begun,  and  de- 
sired, to  be  matured  betweeen  the  two  nations ; 
since  my  government  would  feel  it«<elf  bound  to 
protect  the  rights  of  its  citizens  against  the  in- 
sults or  injuries  of  any  other  people,  however 
deeply  it  might  regret  the  repulsive  measures  it 
was  thus  driven  to  adopt ;  and,  that  the  Presi- 
dent would  wish  to  be  informed  if  there  were 
any  prize  courts  yet  established  in  the  country ; 
and,  if  any,  what  regulations  had  been  adopted 
for  the  government  of  the  public  and  private 
armed  vessels  of  Chili.  The  director  said  that 
whatever  cause  of  complaint  the  United 
States  might  have  against  the  people  of  any 
other  of  the  patriot  powers,  none,  he  felt  satis- 
fled,  could  be  made  against  Chilenos,  or  those 
under  the  flag  of  (■hill;  be<!ause,  until  verv 
♦lately,  there  were  no  shipping  or  vessels  [*2ft 
of  any  kind  belonging  to  it,  excepting,  indeed, 
some  Ashing  boats;  and  that,  within  a  few 
months  only,  some  few  vessels  had  been  com- 

687 


fS 


Affbkdix. 


miflsioned;  that  he  had  heard  of  complaints  of 
abuses  committed  under  the  flag  of  other  patriot 
powers;  and,  to  prevent  the  like,  as  far  as  prac- 
ticable, from  beinf  perpetrated  by  those  of 
Chili,  it  had  been  c^termmed  to  put  on  board 
each  an  officer,  and  such  a  number  of  marines 
as  would  be  able  to  control  and  prevent  the 
mischievous  propensities  of  seamen;  that,  with 
regard  to  matters  of  prize,  they  were  brought 
before  the  ordinary  and  temporary  tribunals  of 
the  country,  until  more  formal  and  systematic 
institutions  could  be  established,  and,  that  for 
the  regulation  and  government  of  armed  vessels, 
a  set  of  rules  and  orders  had  been  adopted,  a 
copy  of  which  should  be  furnished  me,  which 
was  accordingly  handed  me,  and  accompanies 
this  as  document  marked  (A.)"  * 


AN  ORDINANCE  OF  THE  OOVERNMBNT  OF   BUS- 
NOB  AYRS8,  REOULATINO  PBIVATBERS. 

By  the  Supreme  Director  of   the  United  Prov- 
ineea  of  South  America. 
• 

The  bloody  war  which  King  Ferdinand  VII. 
has.  since  his  restoration  to  the  throne  of  his 
ancestors,  prosecuted  through  his  myrmidons 
against  all  the  inhabitants  of  the  new  world, 
who  have  claimed  theii'  natural  freedom,  de- 
mands that  a  recourse  should  be  had  to  those 
measures  of  retaliation,  which  the  law  of  na- 
tions permits,  in  order  to  make  the  Spanish  na- 
tion sensible  of  the  consequences  attending  the 
barbarous  obstinacy  of  her  monarch,  fascinat- 
ed by  corrupted  ministers,  against  the  Just 
claims  of  the  injured  Americans. 

The  insults  offered  to  mankind  by  the  cruel 
agents  of  the  court  of  Madrid,  and  the  appro- 
bation bv  which  it  has  confirmed  all  the  acts  of 
devastation,  which,  in  contempt  of  divine  and 
human  laws,  the  Spanish  leaders  have  commit- 
ted both  with  fire  and  sword,  through  all  parts 
29*]  of  America,  unfortunately  visited  *lnr 
them,  would,  in  the  opinion  of  all  the  worla, 
Justify  any  act  of  reprisals.  But  being  unwill- 
ing to  tarnish,  by  acts  unworthy  of  an  enlighten- 
ed a^,  the  holy  principles  on  which  the  eman 
dpation  of  the  United  Provinces  of  the  south 
rests,  and  resolved  to  regulate  my  conduct  by 
that  system  of  war  which  is  received  among 
civilized  nations — being  likewise  aware  of  the 
advantages  obtained  by  the  privateers  of  the 
free  governments  of  America — 1  have  determin- 
ed to  give  a  suitable  encouragement  and  extend 
to  the  hostilities  by  sea,  in  order  to  increase  the 
losses  which  King  Ferdinand  himself,  in  his 
decree  of  the  8th  of  February  of  the  present 
vear,  confesses  to  have  already  been  caused  to 
his  subjects  by  this  kind  of  warfare,  which  is 
to  be  vigorously  prosecuted  until  Spain  shall 
acknowledge  the  independence  proclaimed  bv 
the  Sovereign  Congress  of  these  provinces,  with 
the  direction  and  security  of  which  I  am  en- 
trusted. 

And  for  the  purpose  of  intercepting  the  nav- 

gaton  and  commerce  of  both  countries,  by 

opposing  the  naval  force  equipped  in  regular 

form  by  the  state  or  by  private  individuals,  I 

1.— This  document  corr^poDdsrerfoaffm  with  the 
Prize  Gode  of  Buenos  Ayres*  which  follows. 
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have  resolved,  that  privateering  shall  hence- 
forth be  continued  a^nst  the  subjects  of  Fer- 
dinand VII.  and  their  property,  and  that  the 
same  be  done,  strictly  observing  the  provisions 
and  reflations  laid  down  and  enacted  in  the 
following  provisional  ordinance: 

A  ProvieiofuU  Ordinance  to  regulate  Pritatetr- 
ing. 

Article  I.  This  government  will  grant 
commissions  or  letters  of  marque  to  those  per- 
sons who  may  apply  for  the  same,  to  arm  anv 
vessel,  in  order  to  act  as  a  privateer  against  all 
vessels  sailing  under  the  enemy's  flag;  the  req- 
uisite bond  oeing  previously  given  therefor 
at  the  naval  department.  In  sach  application, 
a  description  must  be  given  of  the  kind  of  ves- 
sel intended  for  that  purpose,  her  tonnage,  arms, 
ammunitions,  and  crew. 

II.  A  commission  being  granted  to  arm  any 
vessel  as  a  privateer,  the  commandant  of  the 
marine  will  give,  by  .all  the  means  within  his 
power,  every  facility  to  expedite  the  flttii^  out 
of  *any  such  vessel,  allowing  her  to  re-  p^30 
ceive  all  the  men  die  may  require,  excepting 
such  as  are  enlisted  for  the  service  of  the  state, 
or  actually  employed  therein.  The  equipment 
of  the  vessel  being  finished,  the  said  command- 
ant will  deliver  to  her  captain  a  copy  of  this 
ordinance,  together  with  all  other  regulations 
made  known  to  him  through  the  private  chan- 
nel of  communications  of  the  naval  department, 
touching  the  manner  in  which  he  is  to  act  in 
particuur  cases  with  neutral  vessels,  more  es- 
pecially of  such  nations  the  fla^  of  ^hich  may 
be  entitled  to  certain  immunities  or  privileges, 
arising  from  the  treaties  or  agreements  made 
with  them  for  the  punctual  ob^rvance  thereof 
in  what  concerns  them. 

III.  The  officers  of  the  commissioned  vessels 
or  privateers  are  under  the  protection  of  the 
laws  of  these  United  Provinces;  and  they  shall 
enjoy,  even  if  foreigners,  all  the  privileges  and 
immunities  of  any  .other  citizen  thereof,  whilst 
employed  in  their  service. 

iV.  The  owners  of  such  privateers  are  at  lib- 
erty to  enter  into  any  agreement  they  may  think 
fit,  with  the  officers  and  crew  of  the  same,  pro- 
vided they  do  not  contain  anv  clause  contrary 
to  the  laws  and  ordinances  of  the  government. 
It  being  the  duty  of  the  owners,  as  aforesaid,  to 
present  a  copy  of  the  agreements  they  may  make 
to  the  department  of  the  geneml  commandant  of 
the  marine,  where  care  must  be  taken  that  the 
same  be  strictly  fulfilled. 

V.  The  owners  of  privateers,  on  giving  bond, 
will  be  furnished  from  the  public  magazines  of 
the  state  with  the  suns,  muskets,  gunpowder, 
and  ammunitions,  tliey  may  be  in  want  of  for 
the  complete  equipment  of  the  privateer;  under 
the  condition  to  return,  after  the  expiration  of 
the  cruise,  the  articles  thus  supplied;  they  not 
being  obliged  to  make  any  allowance  for  the 
deterioration  or  consumption  thereof,  caused  by 
their  use  in  the  service.  And  in  case  of  either 
wreck  or  capture  of  the  privateer,  the  same  be- 
ing proved,  they  shall  be  discharged  from  all 
responsibility. 

y I.  The  privateers  are  to  be  visited  at  the 
time  of  their  departure  by  the  oommisBioners 
appointed  by  the  Commandant-General  of  the 
Marine,  who  shall  read  to  them  the  penal  laws, 
*a   copy    whereof   must  be  given  to    [*31 
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their  commanders,  with  injunctions  to  read 
them  to  the  crew  once  a  week,  mention  of 
which  circumstance  is  to  be  made  in  the  ceriifl- 
•cate  of  the  visit;  should  the  privateers  be 
cleared  out  in  friendly  ports,  they  shall  be 
visited  by  the  consuls  or  agents  of  the  p^ovem- 
ment,  in  pursuance  of  their  private  instruc- 
tions. 

VII.  All  merchandise,  liquors,  and  other  ar- 
ticles fit  for  the  consumption  of  the  country, 
which  may  be  imported  as  proceeding  from 
captured  cargoes,  must  be  appraised  oy  the 
custom-house,  the  same  as  any  otiier  cam)  of 
commerce,  and  out  of  the  sum  total  of  duties 
which  may  result  therefrom,  a  third  part  shall 
be  deducted  for  the  benefit  of  the  captors. 

YIII.  All  prizes  must  be  sent  to  the  ports  of 
these  united  provinces,  there  to  be  adjudged  in 
the  customary  lawful  way  in  such  cases ;  but, 
should  there  occur  any  extraordinary  circum- 
stance to  prevent  it,  the  commander  of  the 
privateer,  consulting  his  security,  may  exercise 
his  own  discretion  in  this  respect,  reserving 
documents  justifying  the  same,  in  order  to  pre- 
sent them  m  due  time  before  the  competent 
tribunal. 

IX.  Silver  or  gold,  whether  coined  or  in 
bars,  or  in  bullion,  being  a  capital  proceeding 
from  capture,  shall  pay  to  the  treasury  of  the 
state  at  the  rate  of  six  per  centum,  as  a  com- 
pensation for  the  benefits  granted  in  the  fifth 
And  seventh  articles. 

X.  Silver  and  gold  manufactured  into  ar- 
ticles of  luzurv,  shall,  on  their  importation, 
pay  the  same  auties  as  any  other  commercial 
article,  according  to  the  particular  valuation 
that  may  be  made  of  them. 

XI.  The  privateers  that  may  take  from  the 
■enemy  important  communications,  officers  of 
rank,  &c. ,  or  that  may  cause  similar  damages 
to  the  enemy,  shall  be  rewarded  in  a  manner 
worthy  the  generosity  of  the  government,  and 
in  proportion  to  the  importance  of  the  service 
they  may  have  thus  rendered. 

XII.  The  government  often  a  reward  to  all 
privateers  that  shall  capture  a  transport  of  the 
-enemy  with  troops,  ammunition,  or  other  war- 
like accoutrements,  destined  to  commit  hostili- 
ties asainst  the  free  countries  of  America,  or  to 
re-in^rce  any  part  of  the  Spanish  dominions; 
32*]  which  reward  shall  be  regulated  *ac- 
cording  to  the  circumstances  of  the  case,  and  in 
proportion  to  the  amount  of  the  capture. 

XIII.  The  commanders  of  the  privateers 
•employed  to  destroy  the  Spanish  commerce, 
without  being  cruel  in  the  treatment  of  the 
prisoners,  shall  bum  and  sink  on  the  high  seas 
every  enemy's  vessel  which  they  may  think 
proper  not  to  man  as  a  prize,  owins  to  her 
small  value.  And  they  are  prohibited,  under 
the  penalties  which  the  case  may  require, 
•either  to  restore  or  leave  in  the  possession  of 
the  enemy,  under  any  pretext  whatever,  any 
vessel  of  the  said  class;  any  favor  of  this  nat- 
ure being  considered  as  an  hostility  against  the 
united  provinces. 

XIV.  Captured  vessels  shall  be  free  of  all 
•duties,  those  of  the  port  excepted. 

XV.  All  articles  of  war  captured,  shall  be 
free  of  duties.  In  case  the  same  are  wanted 
by  this  government,  it  may  take  them  at  the 
rate  of  ten  per  centum  below  the  current  prices 
in  the  market. 
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XVI.  Should  any  negro  slaves  be  captured, 
they  must  be  sent  to  the  ports  of  these  united 
provinces;  and  the  government  will  allow,  as  a 
bountv,  the  sum  of  fifty  dollars  for  each  of 
such  slaves  as  may  be  fit  to  take  up  arms,  from 
the  age  of  twelve  to  forty  years  inclusively; 
they  being  obliged  to  serve  four  years. in  the 
armies,  and  then  they  shall  be  free  of  duties. 
Should  they  be  either  over  or  under  that  age, 
or  unfit  for  the  army,  they  will  be  absolutely 
free,  and  this  government  will  distribute  them 
in  guardianship. 

XVII.  Any  negroes  captured,  that,  on  ac- 
count of  the  blockade  or  unfitness  of  the 
vessel,  &c.,  cannot  be  brought  into  the  ports  of 
these  united  provinces,  shall  be  sent  to  those  of 
the  free  nations  of  America,  and  there  given  up 
to  the  disposal  of  those  governments,  with  the 
express  condition  not  t^  sell  them  as  slaves, 
under  the  penalties  to  the  transgressors  of  being 
deprived  of  all  their  privileges  (whatever  their 
services  may  be),  ana  also  of  the  protection  of 
the  laws  of  these  united  provinces,  who  detest 
slavery,  and  have  prohibited  this  cruel  traffic  in 
human  beings. 

XVIII.  The  cognizance  of  the  prizes  which 
the  privateers  *may  bring  or  send  into  [*33 
our  ports  shall  exclusively  belong  to  our  courts. 

XIX.  Should  it  be  declared  by  the  sentence 
of  the  court,  that  the  captured  vessel  is  not  a 
lawful  prize,  or  that  there  is  no  reason  to  de- 
tain her,  she  shall  be  forthwith  set  at  liberty, 
without  causing  her  the  least  expense,  being 
exempted  even  from  the  duties  of  the  port. 
And,  in  case  of  said  vessel  being  detained  any 
longer,  under  that  or  any  other  pretext,  all  the 
damages  which  on  that  account  may  fall  on 
her  owners,  shall  be  laid  to  the  charge  of  the 
persons  causing  the  same. 

XX.  If  the  captor  does  not  acquiesce  in  the 
sentence  of  the  court  of  prizes,  and  intends  to 
appeal  from  it.  having  a  special  power  from 
the  parties  interested,  he  is  allowea  so  to  do  to 
the  supreme  director,  on  his  giving,  previously 
to  the  entering  of  such  an  appeal,  the  proper 
bond,  to  the  satisfaction  of  the  captured  cap- 
tain, to  answer  unto  him  for  all  the  damages 
and  detriments  which  he  may  have  a  right  to 
claim  of  the  said  captor,  after  the  confirmation 
of  the  first  sentence,  on  account  of  the  deten- 
tion and  demurrage,  loss  of  time  and  freight, 
damages,  and  deterioration  of  both  vessel  and 
cargo,  and  any  other  occurrences.  Which 
damages,  together  with  the  costs  of  the  prose- 
cution, c^alfbe  paid  unto  the  captured  captain 
by  the  captor,  before  his  leaving  the  port ;  and 
in  case  of  his  not  being  able  to  make  payment, 
recourse  shall  be  had  to  the  bonds  or  sureties 
he  may  have  given,  who,  without  any  further 
step  or  delay,  shall  be  compelled  to  do  it  by  all 
the  riffor  of  the  law. 

XXI.  No  person  enioying  a  salary  from  the 
naval  department  shall  exact  any  fees,  stipend, 
or  contribution,  for  services  rendered  in  the  ad- 
judication of  prizes.  They  are  also  prohibited 
to  take  or  appropriate  to  themselves  any  mer- 
chandise, or  other  articles  of  prize  goods,  under 
the  penaltv  of  confiscation,  and  of  the  loss  of 
their  employment. 

XXII.  Privateers  and  letters  of  marque  are 
authorized  to  board  all  commercial  vessels  of 
any  nation,  and  to  oblige  them  to  exhibit  their 
sea-letters,  passes,  commissions,  and  passports, 
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together  with  the  documentfi  showing  the  own- 
ership of  the  vessel,  charter-parties,  or  agree- 
ments of  freight,  the  journal  or  log-book,  the 
roll  d'equipage,  and  the  lists  of  the  crew  and 
34*]  passengers.  *This  examination  &all  be 
made  without  employing  any  violence,  or 
causing  any  damage  or  considerable  detention 
to  the  vessels  on  board  whereof  the  same  is  to 
be  performed,  and  whose  master  or  captain, 
with  Uie  above  said  documents,  shall  be  oniered 
on  board  the  privateer,  that  her  captain  may 
attentively  examine  them  himself,  or  cause 
the  same  to  be  done  by  the  interpreter  he  may 
have  for  that  purpose.  And  in  case  no  cause 
be  found  to  detain  the  vessel  any  longer,  she 
shall  be  permitted  freely  to  continue  her  naviga- 
tion. Should  any  vessel  resist  this  examination, 
the  privateer  may  compel  her  to  do  it  by  force. 
But  the  officers,  as  well  as  other  individuals  be- 
longing to  the  crews  of  said  privateers,  can  in 
no  case  exact  or  require  any  contribution  from 
the  captain,  sailors,  or  passengers  of  the  vessels 
they  may  board,  neither  cause,  nor  permit  to 
be  caused,  to  them,  any  extortion  or  violence 
of  any  kind  whatsoever,  under  the  penalty  of 
being  exemplarily  punished,  even  unto  death, 
according  to  the  enormity  of  the  case. 

XXIIL  When  the  captain  of  the  vessels  on 
board  of  which  there  shall  be  any  articles  be- 
longing to  enemies,  shall  bona  fide  declare 
them  so  to  be,  the  removal  thereof  shall  be 
made,  without  interrupting  the  navigation  or 
detaining  them  longer  than  it  shall  be  neces- 
sary, the  safety  of  the  vessel  permitting  the 
same.  In  this  case,  the  captains  shall  be  fur- 
nished with  a  receipt  for  the  articles  thus  re- 
moved, therein  expressing  all  the  circumstances 
attending:  the  same;  and,  should  the  privateer 
be  unable  to  pay  them  in  cash,  the  proportion- 
ate amount  of  freij^ht  of  said  articles  up  to  the 
place  of  their  destmation,  according  to  the  bills 
of  lading  or  agreement  of  freight,  ne  will  fur- 
nidi  them  with  a  note  or  draft  for  the  same 
amount  on  the  owner  or  agent  of  the  said  pri- 
vateer, who  shall  be  obli^^  to  pay  it  on  its  be- 
ing presented ;  the  captains  or  commanders  of 
the  privateers  being  hereby  ordered  to  bring,  in 
such  cases,  the  declaration  made  by  the  cap- 
tain of  the  detained  vessel,  signed  by  him,  and 
authenticated  in  the  most  formal  manner. 

XXiy .  All  vessels  found  navigating  without 
lawful  passes,  sea-letter,  or  commissions  from 
the  republics,  provinces,  or  states,  having  au- 
thority to  grant  them,  shall  be  detained;  as 
well  as  those  that  may  fight  under  a  flag  other 
35*]  than  that  of  the  *prince  or  state  by  which 
their  commission  may  have  been  granted ;  as 
likewise  such  as  may  be  found  holding  different 
commissions  from  several  princes  or  states;  aTl 
of  which  are  declared  a  good  prize;  and  in  case 
of  their  being  armed  in  war,  their  commanders 
and  officers  shall  be  considered  as  pirates. 

XXV.  Vessels  of  pirates,  and  such  as  may 
have  been  taken  possession  of  by  their  revolted 
crews,  shall  be  declared  good  priziB,  together 
with  all  the  articles  appertaining  thereto  or 
found  on  board  the  same;  excepting  such  as 
may  be  proved  to  belong  to  persons  who  neither 
directly  or  indirectly  have  contributed  to  the 
piracy,  and  are  not  enemies. 

XX VI.  It  being  unlawful  within  the  juris- 
diction of  this  state  to  arm  any  vessel  in  order 
to  act  as  a  privateer  without  my  permission,  .as 
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likewise  to  admit  for  that  purpose  a  commiarioD 
or  letters  of  marque  from  any  other  prince  or 
republic,  even  if  allied  with  this,  any  yeasel 
found  on  the  high  seas  with  such  commissions, 
or  without  any  commission  at  all,  shall  be  ad- 
judged a  good,  prize,  and  her  captain  or  com* 
mander  punished  as  pirates. 

XXVII.  All  armed  vessels,  whether  com- 
missioned cruisers  or  merchant  vessels  with 
letters  of  marque,  navigating  under  the  flag,  or 
with  a  commission  from  princes  or  state  ene- 
mies to  this  government,  shall  be  good  prize, 
together  with  all  the  articles  that  may  be  found 
on  board  thereof,  even  if  belonging  to  citizens  of 
these  United  Provinces,  in  case  of  their  having 
shipped  them  after  the  declaration  of  war,  and 
the  requisite  time  being  elapsed  for  their  having- 
notice  thereof. 

XXVIII.  Merchant  vessels  belonging  to  any 
nation  whatsoever,  that  may  make  any  defense 
after  the  privateer's  hoisting  up  her  nag,  shall 
be  declared  good  prize  unless  her  captain 
should  prove  that  the  privateer  gave  him  suf- 
ficient motive  for  such  a  resistance. 

XXIX.  Such  vessels  as  may  be  found  with- 
out the  papers  and  documents  specified  in  the 
22d  article,  or  the  most  important  of  them,  to^ 
wit,  the  sea-letter,  pass  or  commission,  the  bills 
of  lading  of  the  cargo,  and  other  documents*, 
in  order  to  prove  that  it,  as  well  as  the  vessel, 
are  neutral  property,  shall  be  *declsj:ed  [*36- 
a  good  prize ;  unless  on  proof  of  their  being  lost 
by  inevitable  accident.  All  the  documents  that 
may  be  presented  must  be  signed  in  due  form 
in  order  to  be  admitted  in  proof. 

XXX.  Should  the  captains,  or  other  individ- 
uals of  the  vessels  detained  by  the  privateers, 
or  by  any  of  the  vessels  belonmng  to  the  nav^- 
of  the  state,  throw  overboard  any  papers;  if 
this  fact  be  proved  in  due  form,  by  that  very 
act  they  shall  be  declared  good  prize.  And  the 
same  construction  is  to  be  given  to  the  foregoing 
and  any  other  articles  touching  the  same  matter. 

XXaI.  Privateers  are  prohibited  to  attack, 
to  commit  any  kind  of  hostilities,  or  to  capture 
the  vessels  of  the  enemy,  that  may  be  found  in 
the  ports  of  allied  or  neutral  princes  or  states; 
as  likewise  those  that  may  be  within  cannon- 
shot  of  their  fortifications.  It  being  declared, 
in  order  to  remove  all  doubts,  that  the  distance 
of  the  cannonshot  must  be  observed,  even  if 
there  should  be  no  batteries  on  the  spot  where 
the  capture  may  take  place,  provided  the  dis- 
tance be  the  same,  and  that  the  enemy  shall 
likewise  respect  this  immunity  in  the  territory 
of  the  neutral  or  allied  powers. 

XXXII.  The  vessels  that  privateers  may  capt- 
ure in  the  ports,  or  within  the  reach  of  the 
cannonshot  of  the  territonr  of  allied  or  neutral 
powers,  even  in  the  case  of  their  being  in  fresh 
pursuit,  and  attacking  them  from  sea,  are  de- 
clared to  be  no  prize,  as  taken  in  a  spot  which 
is  entitled  to  immunity;  provided  the  enemy 
respect  the  same  in  like  manner. 

aXXIII.  Every  privateer  that  may  retake 
a  national  vessel,  within  twenty-four  honr^ 
after  her  capture,  shall  be  entitled  to  one-half  of 
the  value  of  said  prize  for  salvage,  the  other 
half  being  restored  for  the  benefit  of  the  orig- 
inal owner  of  said  vessel ;  which  division  is  to 
be  made  speedily  and  summarily,  in  order  to 
diminish  the  cost  as  much  as  possible.  But  if 
the  recapture  should  take  place  after  the  lapse 
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of  twenty-four  hours  from  the  capture,  the 
privateer  thus  retaking  her  shall  be  entitled  to 
the  whole  value  of  the  same. 

XXXIV.  If  a  vessel  should  be  found  on  the 
sea,  or  brought  into  our  ports,  without  the  bills 
of  lading  of  her  cargo,  or  other  documents  by 
which  the  ownership  thereof  may  be  ascertain- 
37*J  ed,  *and  not  having  on  board  persons  be- 
longmg  to  her  own  crew,  both  the  captor  and 
the  captain  of  said  prize  shall  be  separatelv 
examined,  touching  the  circumstances  in  which 
the  said  vessel  was  found  and  taken  possession 
of.  Her  cargo  is  likewise  to  be  inspected  by 
intelligent  persons,  and  every  possible  means 
resorted  to,  in  order  to  discover  the  true  owner. 
Should  this  not  be  found  out,  an  inventory  of 
the  whole  shall  be  made,  and  everything  kept 
deposited,  to  restore  them  to  whomsoever  shall, 
within  a  year,  prove  to  be  such ;  unless  there 
should  be  ground  to  declare  the  same  good 
prize;  giving,  in  all  events,  the  third  part  of 
the  value  to  the  captors.  If  the  owner  does  not 
appear  in  the  above  said  term,  the  other  two 
remaining  thirds  shall  be  divided,  as  derelict 
goods,  into  three  parts  ;  one  of  which  is  like- 
wise to  be  given  to  the  captors,  and  the  other 
two  to  be  applied  to  the  use  of  the  state. 

XXXV.  in  any  of  the  aforesaid  cases,  and 
when  the  privateer  shall  detain  a  vessel,  care 
shall  be  taken  to  collect  all  her  papers,  of  what 
kind  soever  they  may  be,  and  that  the  clerk 
shall  make  a  correct  memorandum  thereof, 
giving  a  receipt  to  the  captain  or  supercargo  of 
the  vessel  thus  detained,  for  them ;  and  warn- 
ing him  not  to  conceal  any  papers  he  may  have, 
it  being  declared  that  only  such  as  he  may  ex- 
hibit shall  be  admitted  in  the  adjudication  of 
the  capture.  This  being  done,  the  captain  of 
the  pnvateer  shall  secure  the  papers  in  a  bag, 
or  package,  sealed,  which  he  must  deliver  to 
the  prize-master,  with  orders  to  deliver  the  same 
to  the  ^verment.  The  captain  of  the  privateer, 
or  any  individual  of  her  crew,  who,  from  any 
motive  whatever,  may  conceal,  break,  or  em- 
bezzle any  of  said  papers,  shall  be  condemned 
to  corporal  punishment,  as  the  circumstances 
of  the  case  may  require;  the  captain  being  over 
and  above  obliged  to  make  good  the  damages; 
and  other  individuals  to  be  sent  to  the  public 
works  for  ten  years. 

XXXVI.  The  captain  of  the  privateer  shall, 
at  the  same  time,  taKe  care  to  have  the  hatches 
of  the  vessels  thus  detained  nailed  up,  and  to 
seal  them  in  such  a  manner  as  to  render  it  im- 
possible to  open  them  without  breaking  the 
seals.  He  must  secure  the  keys  of  the  cabin, 
and  other  passages,  and  cause  all  the  articles 
that  may  be  found  on  deck,  to  be  locked  up— 
38*]  taking  *down.  if  the  time  should  permit 
it.  a  memorandum  of  everything  that  may  be 
easily  mislaid,  in  order  to  put  them  under  the 
charge  of  the  person  who  shall  be  appointed  to 
command  the  same  vessel. 

XXXVII.  The  articles  that  may  be  found  on 
deck,  or  in  the  cabin,  state-rooms,  or  forecastle, 
shall  not  be  permitted  to  be  plundered,  the 
ri^ht  of  so  domg  (commonly  called  pejidolage) 
bemg  absolutely  prohibited;  which,  however, 
may  be  tolerated  only  in  the  case  of  the  vessel's 
having  shown  resistance,  even  to  the  point  of 
being  Doarded.  But  care  must  always  be  taken 
to  prevent  the  disorders  that  an  extensive  license 
may  produce. 
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XXXVIII.  When  the  crew  of  a  vessel,  de- 
tained as  aforesaid,  shall  be  removed  on  board 
the  privateer,  the  clerk  shall,  in  the  presence 
of  the  master,  take  a  deposition  from  him,  the 
mate,  and  other  individuals  of  such  detained 
vessel,  touching  the  circumstances  of  her  nav- 
igation, voyage,  and  cargo— writing  down 
everything  that  may  be  necessary  to  the  adju- 
dication of  the  capture.  He  is  also  to  interro- 
gate them,  whether  they  have  on  board  any 
jewels,  or  other  valuables,  not  expressed  in  the 
bills  of  lading  of  the  cargo,  in  order  that  proper 
measures  may  be  taken  to  prevent  their  bemg 
embezzled. 

XXXIX.  The  prize-master  appointed  to  com- 
mand any  vessel  detained  as  aforesaid,  shall  be 
furnishea  with  a  detailed  information,  com- 
prising everything  that  may  appear  from  the 
above-mentioned  depositions — making  him  res- 
ponsible for  whatever,  owing  to  his  omission  or 
fault,  may  be  lost.  And  it  is  hereby  declared, 
that  any  person  who  shall,  without  license, 
break  open  the  sealed  hatches,  trunks,  bales, 
casks,  packages,  or  lockers,  where  there  may 
be  any  articles  of  merchandise,  shall  not  only 
lose  that  part  which  of  right  might  belong  to 
him,  should  they  be  declared  a  good  prize,  but 
a  prosecution  shall  be  instituted  against  him, 
and  he  punished  according  to  the  result  thereof. 

XL.  xio  other  papers  or  documents  are  t^  be 
admitted,  in  order  to  decide  upon  the  lawful- 
ness or  unlawfulness  of  the  capture,  but  those 
that  were  produced  and  found  on  board  the 
prize  vessel.  However,  if,  in  case  of  a  defect 
of  papers  to  determine  the  cause,  the  captain 
of  the  captured  vessel  should  *offer  to  f*39 
prove  his  having  lost  them  by  unavoidable  ac- 
cident, the  court  will  grant  him  a  sufficient 
term  for  that  purpose;  regarding  the  summary 
manner  with  which  such  causes  are  to  be  deter- 
mined. 

XLI.  If,  before  sentence  is  pronounced  on 
the  prize,  it  should  become  necessary  to  unload 
the  whole  or  part  of  the  carso,  in  order  t^  pre- 
vent the  loss  thereof,  the  hatches  are  to  be 
broken  open  in  the  presence  of  the  commandant 
of  the  marine,  or  commissioners  appointed  by 
him,  and  of  the  respective  parties  concerned, 
who  must  be  present  at  that  act.  An  inventory 
shall  then  be  made  of  all  the  articles  that  may 
be  unladen;  which,  with  the  assistance  and 
knowledge  of  the  officer  of  the  revenue,  ap- 
pointed by  the  collector  of  the  customs,  must 
be  deposited  either  in  the  hands  of  a  trusty 
person  or  in  storehouses,  of  which  the  master 
or  supercargo  of  the  captured  vessel  is  to  keep 
a  key. 

XLII.  Should  the  sale  of  any  articles  be 
deemed  necessary,  owing  to  the  impossibility 
of  preserving  them,  such  sale  must  be  effected 
at  public  auction,  with  all  the  customary  solem- 
nities, in  the  presence  of  the  captured  captain, 
and  with  the  assistance  of  the  officer  of  the 
custom-house,  as  aforesaid;  and  the  proceeds 
thereof,  are  to  be  deposited  with  a  trusty  person, 
to  be  delivered  to  whom  the  same  may  belong, 
after  the  sentence  is  pronouced  on  the  capture. 

XLIII.  No  person,  whatever  his  rank  or  con- 
dition may  be,  is  permitted  secretly  to  buy  or 
conceal  anything,  knowing  it  to  belong  to  the 
prize  or  detained  vessel,  under  the  penalty  of 
making  restitution  for  the  same,  and  of  a  fine 
triple  me  value  of  the  goods  concealed  or  clan- 

691 


89 


Appendix 


deetinely  bought,  and  even  of  corporal  punish- 
ment, as  the  case  may  be;  the  cognizance  of 
which  causes  shall  exclusively  belong  to  the 
courts  of  prize,  as  incidental  thereto. 

XLIV.  If  the  vessel  detained  should  not  be 
condemned  as  good  prize,  her  master  or  owner, 
together  with  her  officers  and  crew,  shall  be 
forthwith  re-instated  in  the  possession  of  the 
same ;  restoring  unto  them  whatever  may  belong 
to  her,  without  retaining  the  least  thing.  She 
is  to  be  furnished  with  a  suitable  safe  conduct, 
in  order  that  she  may  prosecute  her  voyage 
without  any  further  detention;  she  is  declared 
40*1  free  of  the  *duties  of  the  port,  and,  before 
her  departure,  is  to  be  indemnified  by  the  cap- 
tor for  all  the  expenses,  damages,  and  losses 
that  may  have  been  caused  to  her,  and  which 
she  mav  have  a  right  to  claim  with  justice, 
should  her  case  be  comprehended  among  those 
specified  in  the  22d  and  30th  articles.  But  such 
claim  is  not  to  be  admitted,  if  she  should  have 
given  reasonable  cause  for  suspicion  to  the  capt- 
uring vessel,  or  incurred  any  other  penalty 
comprised  in  this  ordinance,  in  consequence  of 
which  a  prosecution  may  have  been  instituted; 
all  of  which  may  appear  from  the  proceedings 
had  thereon. 

XLV.  Should  the  captured  vessel  be  con- 
demned as  good  prize,  the  captors  shall  be  per- 
mitted the  tree  use  of  her,  previously  paying 
the  duties  due  to  the  treasury  of  this  govern- 
ment. 

The  whole  amount  resulting  from  sales  of 
the  captures  made  by  vessels  of  war,  shall  be 
divided  into  two  parts;  one  of  them  containing 
three-fifths  for  the  use  of  the  crew  and  man- 
ners, and  the  other  two-fifths  for  the  officers. 
No  person,  whether  belonging  to  the  navy  or 
army,  being  a  passenger,  or  going  as  a  transport 
on  board  said  vessels,  at  the  time  of  the  capt- 
ure, shall,  under  any  pretext  whatever  be  com- 
prehended in  the  distribution.  But  it  shall  be 
the  duty  of  the  commander  of  such  vessel  to 
inform  the  chief  officer  of  the  naval  department 
whether  any  of  the  persons  going  on  board  as 
passenger,  or  otherwise,  has  distinguished  him- 
self by  a  special  service  in  the  action ;  to  the 
end  that  if  he  should  deem  it  just,  he  may 
order  such  person  to  share  according  to  his  rank, 
as  if  he  had  been  comprehended  amongst  the 
number  belonging  to  the  complement  of  the 
vessel. 

XL  VI.  Any  other  decrees,  orders  or  refla- 
tions, prior  or  contrary  to  this  present  provisional 
ordinance,  are,  by  virtue  hereof,  declared  void 
and  without  any  effect. 

Done  at  the  Fortress  of  Buenos  Ayres,  on  the 
15th  day  of  May,  1817. 

Juan  Martin  Puetrrbdon. 

Mathias  de  Yrigoyen, 

Secretary  of  War  and  of  the  Navy, 

The  foregoing  is  a  copy  from  the  original. 

Yrigoyen. 


41*]  *0FPICIAL  REPORT,  *C.,  OF  THE  BECRB- 
TARY  OF  STATE  TO  CONGRESS. 

Washington,  Jan.S^. — I  transmit  to  the  House 
of  Representatives,  in  compliance  with  the  re- 
solution of  the  14th  of  this  month,  a  report 
from  the  Secretary  of  State,  concerning  the  ap- 
plications which  have  been  made  by  any  of  the 
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independent  governments  of  South  America,  to 
have  a  minister  or  consul-general  accredited  bv 
the  United  States,  with  the  answers  of  this 
government  to  the  applications  addressed  to  it. 

Jambs  Monroe. 

The  Report. 

The  Secretary  of  State;  to  whom  has  been  re- 
ferred the  resolution  of  the  House  of  Represen- 
tatives, of  the  14  inst.,  requesting  of  the  Pre^si- 
dent  information  whether  any  application  has 
been  made  by  any  of  the  Independent  ^v- 
ernmentfl  of  South  America,  to  have  a  minister 
or  consul-general  accredited  by  the  govern- 
ment of  the  United  States,  and  what  was  the 
answer  given  to  such  applicaticn,  has  the  honor 
of  submitting  copies  of  applications  made 
by  Don  Lino  de  Clemente,  to  be  received  as 
the  representative  of  the  republic  of  Vene- 
zuela, and  of  David  C.  De  Forest,  a  citizen  of 
the  United  Provinces,  to  be  accredited  as  con- 
sul-general of  the  United  Provinces  of  South 
America,  with  the  answers  respectively  re- 
turned to  them.  The  reply  of  mr,  De  Forest 
is  likewise  inclosed,  and  copies  of  the  papers^ 
signed  and  avowed  by  Mr.  Clemente,  which 
the  President  considers  as  rendering  any  com- 
munication between  this  department  and  him, 
other  than  that  now  inclosed,  improper. 

It  is  to  be  observed,  that  while  Mr.  Clemente, 
in  March,  1817,  was  assuming,  with  the  name 
of  Deputy  from  Venezuela,  to  exercise  with 
the  United  States  powers  transcending  the  law- 
ful authority  of  any  ambassador,  and  while  in 
January,  1818,  he  was  commissioning,  in  lan- 
guage disrespectful  to  this  government,  Vin- 
cente  Pazos,  in  the  name  of  the  republic  of 
Venezuela,  *to  **  protest  against  the  in-  [•42 
vasion  of  Amelia  Island,  and  all  such  further  acts 
of  the  government  of  the  United  States  as  were 
contrary  to  the  rights  and  interests  of  the  several 
republics,  and  the  persons  sailing  under  their 
respective  flags  duly  commissioned;"  he  had 
himself  not  only  never  been  received  by  the 
government  of  the  United  States  as  Deputy 
from  Venezuela,  but  had  never  presented  him- 
self to  it  in  that  character,  or  offered  to  exhibit 
any  evidence  whatsoever  of  his  being  invested 
with  it.  The  issuing  of  commissions,  authoriz- 
ing acts  of  war  against  a  foreign  nation,  in  a 
power  which  not  even  a  sovereign  can  lawifully 
exercise  within  the  dominions  of  another  ib 
amity  with  him,  without  his  consent.  Mr. 
Pazos,  in  his  memorial  to  the  President,  com- 
municated the  commission  signed  by  Mr.  Clem- 
ente, at  Philadelphia,  and  given  to  Cienera] 
M'Gregor,  aUeges,  in  ita  iusUfication.  the  ex- 
ample of  the  uiustrious  Franklin,  in  Europe; 
but  this  example,  instead  of  furnishing  an  ex- 
ception, affords  a  direct  conflrmation  of  the 
principle  now  advanced.  The  commissions 
issued  by  the  diplomatic  agents  of  the  United 
States  in  France,  during  our  revolutionary 
war,  were  granted  with  the  knowledge  anci 
consent  of  the  French  ffovemment,  of  which 
the  following  resolution  from  the  secret  journal 
of  Congress,  of  the  28d  of  December,  1776.  it» 
decisive  proof: 

* '  Resolved,  That  the  commissioners  (at  the 
court  of  France)  be  authorized  to  arm  and  fit 
for  war  any  number  of  vessels,  not  exceeding 
six.  at  the  expense  of  the  United  Stales*  to  war 
upon  British  property ;  and  that  comjaiiasioiis 
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and  warrants  be  for  this  purpose  sent  to  the 
commisBioners;  provided  the  commissioners  be 
well  satisfied  this  measure  will  not  be  disagree- 
able to  the  court  of  France.'' 

It  is  also  now  ascertained  by  the  express  dec- 
laration of  the  supreme  chief,  Bolivar,  to  the 
agent  of  the  United  States  at  Angostura,  **  that 
the  government  of  Venezuela  had  never  au- 
thorized the  expedition  of  Gleneral  M'Gregor, 
nor  any  other  enterprize  against  Florida  or 
Amelia."  Instructions  have  been  forwarded 
to  the  same  agent  to  give  suitable  explanations 
to  the  government  of  Venezuela,  of  the  motives 
for  declining  further  communication  with  Mr. 
•43*1  Clemente,  and  assurances  that  it  *will 
readily  he  held  with  any  person  not  liable  to 
the  same  or  like  objection. 

The  application  of  Mr.  De  Forest,  to  be  ac- 
credited as  consul-general  of  the  United  Pro- 
vinces of  South  America,  was  first  made  in 
May  last;  his  credential  was  a  letter  from  the 
supreme  director  of  Buenos  Ayres.Pueyrredon, 
announcing  his  appointment,  by  virtue  of 
articles  concluded,  m  the  names  of  the  United 
States  of  America,  and  of  the  United  Pro- 
vinces of  Rio  de  la  Plata,  between  persons  au- 
thorized by  him,  and  W.  G.  D.  Worthington, 
as  a^nt  of  this  government,  who  neither  had 
nor  mdeed  pretended  to  have,  any  power  to 
negotiate  such  articles.  Mr.  De  Forest  was  in- 
formed, and  requested  to  make  known  to  the 
supreme  director,  that  Mr.  Worthington  had 
no  authority  whatsoever  to  negotiate  on  the 
part  of  the  United  States  any  articles  to  be 
obligatory  on  them,  and  had  never  pretended 
to  possess  anjT  full  power  to  that  effect.  That 
any  communication  interesting  to  the  supreme 
director,  or  to  the  people  of  Buenos  Ayres, 
would  readily  be  held  with  Mr.  De  Forest,  but 
that  the  recognition  of  him,  as  a  consul-general 
from  the  United  Provinces  of  South  America, 
could  not  be  granted,  either  upon  the  stipula- 
tion of  suppo^  articles,  which  were  a  nullity, 
or  upon  the  commission,  or  credential  letter  of 
tlie  supreme  director,  without  recognizing 
thereby  the  authority  from  which  it  emanated, 
as  a  sovereign  and  independent  power. 

With  this  determination,  Mr.De  Forest  then 
declared  himself  entirely  satisfied.  But  shortly 
after  the  commencement  of  the  present  session 
of  Congress,  he  renewed  his  solicitations,  by  the 
note  dated  the  9th  of  December,  to  be  accredit- 
ed as  the  consul-^neral  of  the  United  Provinces 
of  South  America,  founding  his  claim  on  the 
credentials  from  his  government,  which  had 
been  laid  before  the  President  last  May. 

A  conversation  was  shortly  afterwards  held 
with  him,  by  direction  of  the  President,  in 
which  the  reasons  were  fully  explained  to  him 
upon  which  the  formal  acknowledgment  of  the 
government  of  Buenos  Ayres,  for  the  present, 
was  not  deemed  expedient.  They  were  also, 
athisreouest,  generally  stated  in  the  note  dated 
31st  of  Uecember. 

It  has  not  been  thought  necessary,  on  the 
44*]  part  of  this  government,  *to  pursue  the 
correspondence  with  Mr.  De  Forest  any  further; 
particularly  as  he  declares  himself  unauthor- 
ized to  agitate  or  discuss  the  question  with  re- 
pird  to  the  reco^ition  of  Buenos  Ayres  as  an 
independent  nation.  Some  observations,  how- 
ever, may  be  proper  with  reference  to  circum- 
stances alleged  by  him,  arguing  that  a  consul- 
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general  may  be  accredited  without  acknowl- 
edging the  independence  of  the  government 
from  which  he  has  his  appointment.  The  Con- 
sul of  the  United  States,  who  has  resided  at 
Buenos  Ayres,  had  no  other  credential  than  his 
commission.  It  implied  no  recognition  by  the 
United  States  of  any  particular  government; 
and  it  was  issued  before  the  Bueno^  Ayrean 
declarations  of  independence,  and  while  all  the 
acts  of  the  authorities  there  were  in  the  name 
of  the  King  of  Spain. 

During  the  period  while  this  government 
declined  to  receive  Mr.  Onis  as  the  minister  of 
Spain,  no  consul  received  an  exeqtiatur  under 
a  commission  from  the  same  authority.  The 
Spanish  consuls  who  had  been  received  before 
the  contest  for  the  government  of  Spain  had 
arisen,  were  suffered  to  continue  the  exercise 
of  their  functions,  for  which  no  new  recogni- 
tion was  necessary.  A  similar  remark  mav  be 
made  with  regard  to  the  inequality  alleged  by 
Mr.  De  Forest,  to  result  from  the  admission  of 
Spanish  consuls,  officially  to  protect  before  our 
tribunals  thericrhts  of  Spanish  subjects  general- 
ly, while  he  is  not  admitted  to  the  same  privi- 
leges with  regard  to  those  of  the  citizens  of 
Buenos  Ayres.  The  equality  of  rights  to  which 
the  two  parties  to  a  civil  war  are  entitled  in 
their  relations  with  neutral  powers,  does  not 
extend  to  the  rights  enjoyed  by  one  of  them,  by 
virture  of  treaty  stipulations  contracted  before 
the  war;  neither  can  it  extend  to  riffhts,  the  en- 
joyment of  which  essentially  de|)enas  upon  the 
issue  of  the  war.  That  Spain  is  a  sovereign 
and  independent  power  is  not  contested  by 
Buenos  Ayres,  and  is  recognized  by  the  United 
States,  who  are  bound  by  treaty  to  receive  her 
consuls.  Mr.  De  Forest's  credential  letter  asks 
that  he  may  be  received  by  virtue  of  a  stipula- 
tion in  supposed  articles  concluded  by  Mr. 
Worthington,  but  which  he  was  not  author- 
ized to  make;  so  that  the  reception  of  Mr.  De 
Forest,  upon  the  credential  on  which  he  founds 
his  claim,  would  imply  *a  recognition,  [*46 
not  only  of  the  government  of  the  supreme 
director,  Pueyrredon,  but  a  compact  as  binding 
upon  the  United  States,  which  is  a  mere  nulUty. 

Consuls  are,  indeed,  received  by  the  govern- 
ment of  the  United  States  from  acknowledged 
sovereign  powers  with  whom  they  have  no 
treaty.  But  the  exequatur  for  a  consul-general 
can  obviously  not  be  granted  without  recog- 
nizing the  authority  from  whom  his  appoint- 
ment proceeds  as  sovereign.  *'The  consul." 
says  Vattel  (book  2,  chap.  2,  s.  24),  ''  is  not  a 
public  minister;  but  as  he  is  charged  with  a 
commission  from  his  sovereign,  and  received  in 
that  quality  by  him  where  he  resides,  he  should 
enjoy,  to  a  certain  extent,  the  protection  of  the 
law  of  nations." 

If,  from  this  state  of  things,  the  inhabitants 
of  Buenos  Ayres  cannot  enjoy  the  advantage 
of  being  officially  represented  before  the  courts 
of  the  United  States,  by  a  consul,  while  the 
subjects  of  Spain  are  entitle  to  that  privilege, 
it  is  an  ineq^uality  resulting  from  the  nature  of 
the  contest  m  which  they  are  engaged,  and  not 
from  any  denial  of  their  rights,  as  parties  to  a 
civil  war.  The  recognition  of  them,  as  such, 
and  the  consequent  aidmission  of  their  vessels 
into  the  ports  of  the  United  States,  operates 
with  an  inequalty  against  the  other  (MUly  to 
that  contest,  and  m  their  favor. 
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It  was  stated  in  conversation  to  Mr.  De  For^ 
est,  and  afterwards  in  the  note  of  the  81st  of 
December,  that  it  would  be  desirable  to  the 
United  States  to  understand  whether  Buenos 
Ayres  itself  claims  an  entire,  or  only  an  im- 
perfect independence.  That  the  necessity  of  an 
explanation  upon  this  point  arose  from  the  fact, 
that  in  the  negotiation  of  the  supposed  article 
with  Mr.  Worthington,  the  supreme  director 
had  declined  contracting  the  engagement, 
though  with  the  offer  of  reciprocity,  tnat  the 
United  States  should  enjoy  at  Buenos  Ayres 
the  advantages  and  privileges  of  the  most 
favored  nation.  That  the  reason  given  by  him 
for  refusing  such  an  engagement  was,  that 
Spain  having  claims  of  sovereignty  over  Buenos 
Ayres,  the  right  must  be  reserved  of  granting 
special  favors  to  her  for  renouncing  them, 
which  other  nations,  having  no  such  claims  to 
renoimce,  could  not  justly  expect  to  obtain. 
4:6*]  Without  discussing  *the  correctness  of 
this  principle,  it  was  observed  the  United 
States,  in  acknowledging  Buenos  Ayres  as  in- 
dependent, would  expect  either  to  be  treated 
on  the  footing  of  the  most  favored  nation,  or  to 
know  the  extent  and  character  of  the  benefits 
which  were  to  be  allowed  to  others  and  de- 
nied to  them;  and  that  while  an  indefinite 
power  should  be  reserved,  of  granting  to  any 
nation  advantages  to  be  withheld  from  the 
United  States,  an  acknowledgment  of  inde- 
pendence must  be  considered  premature. 

Mr.  De  Forest  answers  that  this  reservation 
must  appear  to  every  one  contrary  to  the  in- 
clination, as  well  as  interest  of  the  government 
of  Buenos  Ajrres;  that  it  must  have  been  only 
a  proposition  of  a  temporary  nature,  not  ex- 
tending to  the  acknowledgment  by  the  United 
States  of  the  independence  of  South  America, 
which  he  is  confident  would  have  rendered 
any  such  reservations  altogether  unncessary,  in 
the  opinion  of  the  government  of  Buenos  Ayres, 
who  must  have  seen  they  were  treating  with 
an  unauthorized  person,  and  suggested  the 
idea,  from  an  opinion  of  its  good  policy;  and, 
he  adds,  that  Portugal  is  acknowledged  by  the 
United  States  as  an  independent  power,  al- 
though their  commerce  is  taxed  higher  in  the 
ports  of  Brazil  than  that  of  Great  Britain. 

It  had  not  been  intended  to  suggest  to  Mr. 
De  Forest  that  it  was  in  any  manner  incompat- 
ible with  the  independence  or  sovereignty  of  a 
nation  to  grant  commercial  advantages  to  one 
foreign  state  and  to  withhold  them  from  an- 
other. If  any  such  advantage  is  granted  for 
an  equivalent,  other  nations  can  have  no  right 
to  claim  its  enjoyment,  even  though  entitled  to 
be  treated  as  the  most  favored  nations,  unless 
by  the  reciprocal  grant  of  the  same  equivalent. 
Neither  had  it  iSsen  intended  to  say  that  a 
nation  forfeited  its  character  of  acknowledged 
sovereignty  even  by  granting,  without  equiva- 
lent, commercial  advantages  to  one  foreign 
S>wer,  and  withholding  them  from  another, 
owever  absurd  and  unjust  the  policy  of  a 
nation  granting  to  one  and  refusing  to  another 
such  gratuituous  concessions  might  be  deemed, 
the  questions  whether  they  anected  its  inde- 
pendence or  not  would  rest  on  the  concessions 
themselves.  The  idea  meant  to  be  conveyed 
was,  that  the  reservation  of  an  indefinite  right 
47*]  *to  grant  hereafter  special  favors  to 
Spain,   for  the  renunciation  of  her  claims  of 
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sovereignty,  left  it  uncertain  whether  the  in- 
dependence of  Buenos  Ayers  would  be  com- 
plete or  imperfect,  and  it  was  suggested  with  a 
view  to  give  the  oportunity  to  the  supreme 
director  of  explaimng  his  intention  in  this  re- 
spect, and  to  intimate  to  him  that  while  such 
an  indefinite  right  was  reserved,  an  acknowledg- 
ment of  independence  must  be  considered  as 
premature.  This  caution  was  thought  the  more 
necessary,  inasmuch  at  it  was  known  that  at 
the  same  time,  while  the  supreme  director  was 
insisting  on  this  reservation,  a  mediation  be- 
tween Spain  and  her  colonies  had  been  solicited 
by  Spain,  and  agreed  to  by  the  five  principal 
powers  of  Europe,  the  basis  of  which  was  un- 
derstood to  be  a  compromise  between  the 
Spanish  claim  to  sovereignty  and  the  colonial 
claim  to  independence. 

Mr.  De  Forest  was  understood  to  have  said 
that  the  Congress  at  Tucuman  had  determined 
to  offer  a  grant  of  special  privileges  to  the  na- 
tion which  should  be  the  first  to  acknowledge 
the  independence  of  Buenos  Ayres.  He  statal 
in  his  notes  that  he  knew  nothing  of  any  such 
resolution  by  that  Congress,  but  that  it  was  a 
prevailing  opinion  at  Buenos  Ayres,  and  his 
own  opinion  also,  that  such  special  privileges 
would  be  granted  to  the  first  recognizing  power, 
if  demanded.  It  has  invariably  been  avowed 
by  the  government  of  the  United  States  that 
they  would  neither  ask  nor  accept  of  any  special 
privilege  or  advanta^  for  their  acknowledg- 
ment of  South  American  independence;  but  it 
appears  that  the  supreme  director  of  Buenos 
Ayres,  far  from  being  prepared  to  grant  special 
favors  to  the  United  States  for  taking  the  lead 
in  the  acknowledgment,  declined  even  a  re- 
ciprocal stipulation,  that  they  should  enjoy  the 
same  advantages  as  other  nations.  Nor  was 
this  reservation,  as  Mr.  De  Forest  supposes, 
defeasible,  by  the  acknowledgment,  on  the 
part  of  the  United  States,  of  South  American 
independence.  The  supreme  director  could  not 
be  ignorant  that  it  was  impossible  for  this  gov- 
ernment to  ratify  the  articles  prepared  by  his 
authority  with  Mr.  Worthington,  and  yet  to 
withhold  the  acknowledgment  of  independence. 
He  knew  that  if  that  instrument  should  be  rati- 
fied, the  United  *8tates  must  thereby  [*48 
necessarily  be  the  first  to  grant  the  acknowl- 
edgement, yet  he  declined  inserting  in  it  an 
article,  securing  to  each  party,  in  the  ports  of 
the  other,  the  Advantages  of  the  most  favored 
nation.  It  is,  nevertheless,  in  conformity  to 
one  of  those  same  articles  that  Mr.  De  Forest 
claimed  to  be  received  in  the  formal  character 
of  consul-general. 

With  regard  to  the  irregularities  and  excesses 
committed  by  armed  ves^ls.  sailing  under  the 
flag  of  Buenos  Ayres,  complained  of  in  the 
note  of  the  1st  of  «fanuaiT,  it  was  not  expected 
that  Mr.  De  Forest  would  have  the  power  of  re- 
straining them,  otherwise  than  by  representing 
them  to  the  supreme  director,  in  whom  the  au- 
thority to  apply  the  proper  remedy  is  supposed 
to  be  vested.  The  admission  of  Mr.  De  Forest, 
in  the  character  of  consul-general,  would  give 
him  no  additional  means  of  suppressing  the  evil. 
Its  principal  aggravation  arises  from  the  cir- 
cumstance that  the  cruisers  of  Buenos  Ayres 
are  almost,  if  not  quite,  universally  manned  and 
ofl^cered  by  foreigners,  having  no  permanent 
connection  with  that  country,  or  interest  in  its 
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«au8e.  But  the  complaint  was  not  confined  to 
the  misconduct  of  the  cruisers.  It  was  stated 
tliat  blank  commissions  for  privateers,  their 
•commanders,  and  officers,  had  been  transmitted 
to  this  country,  with  the  blanks  left  to  be  filled 
up  here,  for  fitting  out,  arming,  and  equip- 
pme  them,  for  purposes  prohibited  by  the  laws 
of  we  United  States,  and  in  violation  of  the 
law  of  nations.  It  was  observed  that  this  prac- 
tice, being  alike  irreconcilable  with  the  nghts 
and  the  obligations  of  the  United  States,  it  was 
•expected  by  the  President,  that  being  made 
known  to  the  supreme  director,  no  instance  of 
it  would  again  occur  hereafter.  No  reply  to 
this  part  of  the  note  has  been  made  by  Mr. 
De  Forest,  for  it  is  not  supposed  that  he  meant 
to  disclaim  all  responsibility  of  himself,  or  of 
the  government  of  Buenos  Ayres,  concerning 
it,  unless  his  character  of  Consul-General  should 
be  recognized.  As  he  states  that  he  has  trans- 
mitted a  copy  of  the  note  itself  to  Buenos  Ayres, 
the  expectation  may  be  indulged  that  the  ex- 
•clusive  sovereign  authority  of  the  United  States, 
within  their  own  jurisdiction,  will  hereafter  be 
respected.  All  which  is  respectfully  submi^ 
ted.  JOHN  QUINCY  ADAMS. 

Department  of  State,  January  28,  1819. 


-49*]  *  Correspondence  with  Mr.  Cletnente. 

No.  1.  Lino  de  Clemente  to  the  Secretary 

of  State. 

Most  Excellent  Sir — Having  been  appoint- 
•ed  by  the  government  of  the  republic  of  Ven- 
ezuela, its  representative  near  the  United  States 
of  North  America,  I  have  the  honor  to  inform 
you  of  my  arrival  in  this  city,  for  the  purpose 
of  discharging  the  trust  committed  to  me;  to 
•eftect  this,  I  have  to  request  that  you  will 
please  to  inform  me  at  what  time  it  will  be 
convenient  for  you  to  afford  me  an  opportunity 
of  presenting  my  respects  to  you  personally ; 
and  of  communicating  to  you  the  object  of  my 
arrival  in  the  federal  city.  I  avail  myself  of 
this  occasion  to  tender  to  you  the  assurance  of 
the  high  consideration  and  respect  with  which 
I  am,  &c.,  LINO  DE  CLEMENTE. 

Washinoton,  Dec.  11,1818,  8th  year  of  the 
republic. 

The  Honorable  John  Q.  Adams, 

No.  2.  The  Secretary  of  State  to  Don  L.  de 

Clemente. 

Department  of  state,  Washington, 
December  16,  1818: 
Sir — Your  note  of  the  11th  inst.  has  been 
laid  before  the  President  of  the  United  States, 
by  whose  direction  I  have  to  inform  you,  that 
your  name  having  been  avowedly  affixed  to  a 
paper  drawn  up  within  the  United  States,  pur- 
porting to  be  a  commission  to  a  foreign  officer, 
for  undertaking  and  executing  an  expedition 
in  violation  of  the  laws  of  the  United  States, 
and  also  to  another  paper  avowing  that  act. 
and  otherwise  insulting  to  this  government, 
which  papers  have  been  transmitted  to  Con- 
gress by  the  message  of  the  President,  of  the 
25th  of  March  last.^I  am  not  authorized  to  con- 
fer with  you.  and  that  no  further  communica- 
tion will  be  received  from  you  at  this  depart- 
ment.   I  am,  Ac,,  J.  Q.  ADAMS. 
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Oorrespandenee  with  Mr,  De  Forest. 

No.  6.  Mr.  De  Forest  to  the  Secretary  of 

State. 

I  have  the  honor  to  announce  to  Mr.  Adams 
that  I  have  again  arrived  in  this  district,  in  or- 
der to  renew  my  solicitations  *to  be  ac-  r*^0 
credited  by  this  government  as  the  consul-^n- 
eral  of  the  United  Provinces  of  South  America, 
founding  my  claim  on  the  credentials  from  my 
government,  in  the  month  of  May  last. 

The  information  recently  ac<^uired  by  this 
government,  respecting  the  provmces  of  South 
America,  I  presume  has  established  the  fact  be- 
yond doubt  that  Buenos  Ayres,  their  capital, 
and  a  large  portion  of  their  territory,  are,  and 
have  been,  free  and  independent  of  the  govern- 
ment of  Spain  for  more  than  eight  years;  and 
possess  ample  ability  to  support  their  independ- 
ence in  future.  That  a  regular  system  of  gov- 
ernment is  established  by  their  inhabitants, 
who  show  themselves,  by  the  wisdom  of  their 
institutions,  sufficiently  enlightened  for  self- 
/ government:  and  that  they  look  up  to  this 
great  republic  as  a  model,  and  as  to  their  elder 
sister,  from  whose  sympathies  and  friendship 
they  hope  and  expect  ordinary  protection  at 
least. 

The  messages  of  the  President  of  the  United 
States,  as  well  the  last  as  the  present  year,  have 
created  a  general  belief  that  the  United  States 
have  plac^  us  on  an  equal  footing  with  Spain, 
as  it  respects  our  commercial  operations;  but, 
sir,  it  is  found  not  to  be  the  case.  A  consul  of 
Spain  is  known  and  respected  as  such  by  your 
tribunals  of  justice,  which  enables  him,  ex  officio, 
to  protect  and  defend  the  interests  of  his  coun- 
trymen. Whereas,  the  verbal  permission  I  have 
to  act  in  the  duties  of  my  office,  will  not  avail 
in  your  tribunals;  and  a  number  of  instances 
liave  already  occurred  where  the  property  of 
my  absent  fellow-citizens  has  been  jeopardized, 
for  want  of  a  legally-authorized  protector.  The 

case  of  the  Spanish  schooner ,  a  prize  to 

our  armed  vessels  Buenos  Ayres  and  Tucuman, 
which  was  brought  into  Situate,  some  time 
since,  by  her  mutinous  crew,  after  having  mur- 
dered tne  captain  and  mate,  by  throwing  them 
overboard,  is  a  striking  instance  of  the  neces- 
sity of  there  being  resident  here  an  accredited 
aeent,  to  superintend  the  commercial  concerns 
01  South  America;  and  without  such  accredited 
agent,  our  citizens  cannot  be  considered  as  com- 
pletely protected  in  their  rights. 

I  request  you,  sir,  to  lay  this  communication 
before  the  President  of  the  United  States  as 
early  as  may  be  convenient,  and  to  assure  him, 
that  I  duly  appreciate  the  friendly  reception  I 
*met  with  from  his  government  on  my  [*5 1 
arrival  in  this  country;  and  that,  as  circum- 
stances have  since  materially  altered,  I  have  no 
doubt  but  I  shall  receive  his  permission  to  act 
in  the  accustomed  form. 

While  I  remain,  with  the  highest  considera- 
tion and  respect,  sir,  your  most  obedient  servant, 

D.  C.  De  Forest. 

Georgetown,  Dec.  9. 
The  honorable  John  Q.  Adams, 

Secretary  of  State. 

No.  6.  Mr.  De  Forest  to  the  Secretary  of  State. 

I  took  the  liberty,  on  the  9th  inst.,  of  ad- 
dressing a  note  to  Mr.  Secretary  Adams,  re- 
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queeting  to  be  accredited  as  the  Consul-Geneial 
of  the  linited  Provinces  of  South  America;  and 
have  now  ttie  honor  of  informing  Mr.  Adams, 
that  I  have  lately  received  an  official  communi- 
cation from  the  government  of  Buenos  Ayres, 
directing  me  to  inform  the  government  of  this 
country  that  the  supposed  conspiracy  against 
the  person  of  the  supreme  director  proves  to 
have  originated  with  an  obscure  and  disap- 
pointed individual ;  who,  to  gain  adherents,  pre- 
tended to  be  connected  with  people  of  the  first 
respectability  and  influence,  several  of  whom 
he  named,  but  who  have  convinced  the  govern- 
ment that  they  had  no  knowledge  whatever  of 
his  base  project. 

The  supreme  director,  anxious  to  do  away 
any  unfavorable  impressions  which  the  report 
of  such  an  affair  might  cause  at  this  distance, 
has  ordered  me  to  assure  the  President  of  the 
United  States  that  the  government  of  South 
America  was  never  more  firmly  supported,  nor 
its  prospects  more  brilliant,  than  at  the  present 
time,     i  have  the  honor,  &c., 

(Signed)  David  C.  De  Fobest. 

(Georgetown,  December  12,  1818. 

No.  7.    Mr.  Adams  to  Mr.  De  Forest. 

Mr.  Adams  presents  his  compliments  to  Mr. 
De  Forest,  and  has  the  honor  of  assuring  him, 
by  direction  of  the  President  of  the  United 
States,  of  the  continued  interest  that  he  takes 
in  the  welfare  and  prosperity  of  the  provinces 
52*]  of  La  Plata,  and  of  *his  disposition  to 
recognize  the  independent  government  of 
Buenos  Ayres,  as  soon  as  the  time  shall  have 
arrived,  when  that  step  may  be  taken  with  ad- 
vantage to  the  interests  of  South  America,  as 
well  as  of  the  United  States. 

In  the  meantime,  he  regret«  an  exequcUur 
to  Mr.  De* Forest,  as  Consul-Qeneral  of  the 
United  Provinces  of  South  America,  cannot  be 
issued,  for  reasons  stated  in  part  by  the  Presi- 
dent, in  his  message  to  Congress,  at  the  com- 
mencement of  the  present  session ;  and  further 
explained  to  Mr.  De  Forest  by  Mr.  Adams,  in 
the  conversation  which  he  has  had  the  honor 
of  holding  with  him.  Mr.  De  Forest  must  have 
seen,  that  any  privileges  which  may  be  attached 
to  the  consular  character,  cannot  avail  in  the 
judicial  tribunals  of  this  country,  to  infiuence 
m  any  manner  the  administration  of  Justice; 
and  with  regard  to  the  schooner  brought  into 
Scituate,  such  measures  have  been  taken,  and 
will  be  taken,  by  the  authorities  of  the  United 
States,  as  are  warranted  by  the  circumstances 
of  the  case,  and  by  the  existing  laws. 

With  respect  to  the  acknowledgment  of  the 
government  of  Buenos  Ayres,  it  has  been  suff- 
^ted  to  Mr.  De  Forest,  that,  when  adopted. 
It  will  be  merely  the  recognition  of  a  fact,  with- 
out pronouncing  or  implying  an  opinion  with 
regard  to  the  extent  of  the  temtory  or  provinces 
under  their  authority,  and  particularly  without 
being  understood  to  decide  upon  their  claim  to 
control  over  the  Banda  Oriental,  Santa  Fe, 
Paraguay,  or  any  other  provinces  disclaiming 
their  supremacy  or  dondnion.  It  was  also  ob- 
served, that  in  acknowledging  that  government 
as  independent,  it  would  be  necessary  for  the 
United  States  to  understand  whether  Buenos 
Ayres  claims  itself  an  entire  or  only  an  imper- 
fect independence.  From  certain  transactions 
between  persons  authorized  by  the  supreme 
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director,  and  an  agent  of  the  United  States 
(though  unauthorized  by  their  government), 
after  the  declaration  of  independence  by  the 
Congress  at  Tucuman,  and  within  the  last  year, 
it  appears  that  the  supreme  director  declined 
contracting  the  engagement,  that  the  United 
States  should  hereafter  enjoy  at  Buenos  Ayrcs^ 
the  advantages  and  privileges  of  the  most 
favored  nation,  although  with  the  offer  of  a 
reciprocal  stipulation  on  the  part  of  the  United 
^States.  .  The  reason  assigned  by  the  su-  r*53 
preme  director  was,  that  Spain,  having  claims 
to  the  sovereignty  of  Buenos  Ayres,  special 
privileses  and  advantages  might  ultimately  be 
granted  to  the  Spanish  nation,  as  a  considera- 
tion for  the  renunciation  of  those  claims.  It  is 
desirable  that  it  should  be  submitted  to  the 
consideration  of  the  government  of  Buenos^ 
Ayres,  whether,  while  such  a  power  is  reserved, 
their  independence  is  complete;  and  how  far 
other  powers  can  rely,  that  the  authority  of 
Spain  might  not  be  eventually  restored.  It  has 
been  stat^  by  Mr.  De  Forest,  that  the  Congresa 
at  Tucuman  had  paissed  a  resolution,  to  offer 
special  advantages  to  the  nation  which  should 
first  acknowledj^  their  independence,  upon 
which  the  question  was  proposed,  whether  such 
a  resolution,  if  carried  into  effect,  would  not 
be  rather  a  transfer  of  dependence  from  one 
nation  to  another  than  the  establishment  of  in- 
dependence? rather  to  purchase  support  tluui 
to  obtain  recognition?  The  United  States  have 
no  intention  of  exacting  favors  of  Buenos  Ayres 
for  the  acknowledgment  of  its  independence: 
but  in  acknowledging  it,  they  will  expect  either 
to  enloy,  in  their  intercourse  with  it,  the  same 
privileges  and  advantages  as  other  foreign  na- 
tions, or  to  know  precisely  the  extent  and 
character  of  the  benefits  which  are  to  be  allowed 
to  others,  and  denied  to  them.  It  should,  in- 
deed, be  known  to  the  supreme  director,  that, 
while  such  an  indefinite  power  is  reserved  of 
granting  to  any  nation  advantages  to  be  with- 
held from  the  United  States,  an  acknowledg- 
ment of  independence  must  be  considered  pre- 
mature. 

In  adverting  to  these  principles,  it  waa  ob- 
served to  Mr.  De  Forest,  that  their  importance 
could  not  but  be  peculiarly  felt  by  the  United 
States,  as  having  been  invariably  and  conspicu- 
ously exemplified  in  their  own  practice,  both  in 
relation  to  the  country  whose  colony  they  had 
been,  and  to  that  which  was  the  first  to  ac- 
knowledge their  independence.  In  the  words 
of  their  declaration,  issued  on  the  4th  of  July, 
1776,  they  resolved  thenceforth  "to  hold  the 
British  nation,  as  they  hold  the  rest  of  man- 
kind, enemies  in  war,  m  peace,  friends;"  and  in 
the  treaty  of  amity  and  commerce,  concluded 
on  the  6th  of  February,  1778,  between  the 
United  States  and  France,  being  the  first  ac- 
knowledgment by  a  foreign  power  of  the  inde- 
pendence of  *the  United  States,  and  the  [*54^ 
first  treaty  to  which  they  were  a  party,  the  pream- 
ble declares  that  the  Kinir  of  France  and  the  Unit- 
ed States,  **  willing  to  fix,  in  an  equitable  and 
PQimanent  manner,  the  rules  which  ought  to 
be  followed  relative  to  the  correspondence  and 
commerce  which  the  two  parties  desire  to  es- 
tablish between  their  respective  countries, 
states,  and  subjects,  have  judged  that  the  said 
end  could  not  be  better  obtained  than  by  tak- 
ing for  the  basis  of  their  agreement  the  most 
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perfect  equality  and  reciprocity,  and  by  care- 
fully avoiding  all  those  burthensome  preferen- 
ces, which  are  usually  sources  of  debate,  em- 
barrassment, and  discontent;  by  leaving  also 
each  party  at  libertv  to  make,  respecting  com- 
merce and  navigation,  those  interior  regula- 
tions which  it  shall  find  most  convenient  to  it- 
self; and  bv  founding  the  advantage  of  com- 
merce solelv  upon  reciprocal  utility,  and  the 
just  rules  of  free  intercourse;  reserving  withal 
to  each  party  the  liberty  of  admitting,  at  its 
pleasure,  other  nations  to  a  participation  of  the 
same  advantage." 

In  the  second  article  of  the  same  treaty,  it 
was  also  stipulated,  that  neither  the  United 
States  nor  France  should  thenceforth  grant  any 
particular  favor  to  other  nations,  in  respect  of 
commerce  and  navigation,  which  should  not 
immediately  become  conmion  to  the  other  na- 
tions, freely,  if  the  concession  was  free,  or  for 
the  same  compensation,  if  conditional. 

In  answer  to  Mr.  De  Forest's  note  of  the  12th 
instant,  Mr.  Adams  has  t^e  honor  of  assuring 
him,  that  the  President  has  received  with  much 
satisfaction  the  information  contained  in  it; 
and  wUl  derive  great  pleasure  from  every  event 
which  shall  contribute  to  the  stability  and 
honor  of  the  government  of  Buenos  Ayres. 

Mr.  Adams  requests  Mr.  De  Forest  to  accept 
the  assurance  oi  his  distinguished  considera- 
tion.—Washington,  Dec.  81, 1818. 

No.  8.  Mr.  Adams  to  Mr.  De  Forest. 

Mr.  Adams  presents  his  compliments  to  Mr. 
De  Forest,  and  in  reference  to  the  case  of  the 
schooner  brought  into  Scituate,  mentioned  in 
Mr.  De  Forest's  communication  of  the  9th  inst. , 
as  well  as  to  several  others  which  have  occurred 
of  a  similar  character,  requests  him  to  have  the 
&R*]  goodness  to  impress  upon  the  ^government 
of  Buenos  Ayres  the  necessity  of  taking  meas- 
ures to  repress  the  excesses  and  irregularities 
committed  by  manv  armed  vessels,  sailing 
under  their  flag,  and  bearing  their  commissions. 
The  government  of  the  United  States  have  rea- 
son to  believe  that  many  of  these  vessels  have 
been  fitted  out,  armed,  equipped,  and  manned 
in  the  ports  of  the  United  States^  and  in  direct 
violation  of  their  laws. 

Of  the  persons  composing  the  prize  crew  of 
the  vessel  at  Scituate,  and  now  in  confinement 
upon  charges  of  murder  and  piracy,  it  is  under- 
stood that  three  are  British  subjects,  and  one 
a  citizen  of  the  United  States.  It  is  known 
that  commissions  for  private  armed  vessels, 
to  be  fitted  out,  armed,  and  manned  in  this 
country,  have  been  sent  from  Buenos  Ayres 
to  the  United  States,  with  the  names  of  the 
vessels,  commanders,  and  ofScers,  in  blank, 
to  be  filled  up  here,  and  have  been  offered  to 
the  avidity  of  speculators,  stimulated  more 
by  the  thirst  for  plunder  than  by  any  regard 
for  the  South  American  cause. 

Of  such  vessels,  it  is  obvious  that  neither  the 
captains,  officers,  nor  crews,  can  have  any  per- 
manent connection  with  Buenos  Ayres,  and 
from  the  characters  of  those  who  alone  could 
be  induced  to  engage  in  such  enterprises,  there 
is  too  much  reason  to  expect  acts  of  atrocity, 
such  as  those  alleged  a^nst  the  persons  im- 
plicated in  the  case  of  the  vessel  at  Scituate. 

The  President  wishes  to  believe  that  this 
practice  has  been  without  the  privity  of  the 
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government  of  Buenos  Ajrres,  and  he  wishes 
their  attention  may  be  drawn  to  the  sentiment, 
that  it  is  incompatible  both  with  the  rights  and 
the  obligations  of  the  United  States — with 
their  rights,  as  an  offensive  exercise  of  sover- 
eign authority  bv  foreigners,  within  their  juris- 
diction, and  without  their  consent — with  their 
obligations,  as  involving  a  violation  of  the  neu- 
tralitv  which  they  have  invariably  avowed,  and 
which  it  is  their  determination  to  maintain. 
The  President  expects,  from  the  friendly  dis- 
position manifested  by  the  supreme  director 
towards  the  United  States,  that  no  instance  of 
this  cause  of  complaint  will  hereafter  be  given. 
Mr.  Adams  requests  Mr.  De  Forest  to  accept 
the  renewed  assurances  of  his  distinguished 
consideration. — Washington,  Jan.  1,  1819. 

•No.  9.  '  [*56 

Sir — It  is  not  my  intention  to  give  any  un- 
necessary trouble  to  the  department  of  state; 
but  having  had  the  honor  of  receiving  two 
notes  from  Mr.  Secretary  Adams,  on  the  4th 
instant,  dated  December  81st,  and  January  1st, 
some  explanation  appears  to  be  necessary. 

In  the  first  place,  I  do  not  suppose  "  that 
any  privileges  which  may  be  attached  to  the 
consular  character  can  avail  in  the  judicial 
tribunals  of  this  country,  to  influence,  in  any 
manner,  the  administration  of  justice."  But, 
I  suppose,  that  a  consul  duly  accredited  is,  eag 
officto,  the  legal  representative  of  Lis  fellow-citi- 
zens, not  otherwise  represented  by  an  express 
power;  and  that  the  tribunals  of  justice  do, 
and  will,  admit  the  legality  of  such  representa- 
tion. Mr.  Adams  has  misunderstood  me  in 
another  observation,  which  was  in  substance, 
that  there  was  a  general  opinion  prevailing  at 
Buenos  Ayres,  that  the  power  first  recognizing 
our  independence  would  expect  some  extraor- 
dinary privile^  or  advantage  tlierefor;  and 
that,  in  my  opinion,  the  government  of  Buenos 
Ayres  would  readily  grant  it  if  demanded.  I 
know  nothing,  however,  of  any  resolution  hav- 
ing been  pas^  on  this  subject  by  the  Congress 
at  Tucuman. 

It  appears,  from  the  relation  of  a  fact  in  Mr. 
Adams  B  note  of  the  81st  ultimo,  that  the  gov- 
ernment of  Buenos  Avres  had  intimated  a  de- 
sire (in  the  course  oi  a  negotiation  with  an 
agent  of  the  United  States)  to  reserve  the  right 
of  granting  more  extraordinary  privileges  to 
Spain,  on  the  settlement  of  a  general  peace, 
which  must  appear  to  every  one  contrary  to 
their  inclination,  as  well  as  interest;  and  it  can 
be  accounted  for  only  by  supposing  that  the 
proposition  of  the  united  States  a^nt  was 
merely  of  a  temporary  nature,  and  did  not  ex- 
tend to  an  acknowledgment,  by  the  United 
States,  of  the  independence  of  South  America; 
which  act,  I  am  confident,  would  have  ren- 
dered any  such  reservation  altogether  unneces- 
sary in  the  opinion  of  the  government  of  Bue- 
nos Ayres,  who  must  have  seen  that  they  were 
treating  with  an  unauthorized  person,  and 
must  £ive  thought  it  good  policy  at  this  time 
to  suggest  such  an  idea.  Indeed,  were  the 
government  of  Buenos  Ayres  to  pursue  that 
course,  *they  might  plead  the  example  [*57 
of  a  neighboring  power,  acknowledged  to  be 
independent  by  the  United  States;  and  its  chief, 
both  illustrious  and  legitimate.  It  is  well 
known  that  the  government  of  Brazil  taxes  the 
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commerce  of  the  United  States  about  thirty  per 
cent,  higher  than  that  of  Great  Britain.  It 
may  be  that  Great  Btitain  is  entitled  to  this 
preference,  on  account  of  important  services  ren- 
dered by  her  to  the  King  of  Portgual ;  and  permit 
me  to  ask  you,  sir,  what  services  could  be  ren- 
dered to  any  nation  alreadv  in  existence,  so 
CTcat  as  would  be  the  acknowledgment  by 
Great  Britain,  or  by  the  United  States,  of  the 
independence  of  South  America?  Such  recog- 
nition, merely,  by  either  of  these  powers,  would 
probably  have  tlie  immediate  effect  of  putting 
an  end  to  the  cruel  and  destructive  war,  now 
raging  between  Spain  and  South  America,  and 
crown  with  never-fading  laurels  the  nation  thus 
first  using  its  influence  in  favor  of  an  oppressed, 
but  high-minded  people. 

The  account  given  by  Mr.  Adams,  in  his 
note  of  the  Isl  instant,  resp(^ting  the  irregular 
conduct  of  vessels  sailing  under  the  Buenos 
Ayres  flag,  has  caused  me  much  mortification, 
and  has  alreadv  been  transmitted  to  my  govern- 
ment by  the  Plattsburg;  as  also  a  copy  of  Mr. 
Adams's  frank  and  friendly  communication  of 
the  dlst  ultimo.  The  supreme  director  will 
certainly  be  desirous  to  adopt  the  most  prompt 
and  efficacious  measures  within  his  power  to 
remedy  the  evils  complained  of.  But  pray, 
sir,  what  can  he 'do  more  .than  has  already  been 
done?  The  government  of  Buenos  Ajrres  have 
established  the  most  just  rules  and  regulations 
for  the  government  of  their  vessels  of  war,  as 
well  as  of  commerce;  and  have  sent  me  to  this 
country,  invested  with  the  title  and  powers  of 
their  consul-general;  as  well  as  to  guard  against 
any  breach  of  those  rules  and  regulations,  by 
their  citizens  and  vessels  frequenting  these 
seas,  and  the  ports  of  these  United  States,  as  to 
protect  them  in  their  rights;  but,  sir,  without 
a  recognition  of  my  powers,  on  the  part  of  the 
government,  I  can  have  no  right  whatever  to 
question  any  individual  on  the  subject  of  his 
conduct;  nor  can  any  responsibility  attach  to 
58*]  me,  nor  to  my  government,  *during 
such  a  state  of  things,  for  irregularities  com- 
mitted. 

A  considerable  number  of  our  seamen  are 
foreigners  by  birth,  who  have  voluntarily  en- 
tered our  ser>ice;  therefore,  it  is  not  a  matter 
of  surprise,  that,  of  the  mutineers  of  the  prize 
crew  of  the  vessel  at  Scituate,  three  should 
have  been  born  Englishmen,  and  one  a  North 
Anierican.  It  is,  however,  an  absolute  fact,  to 
which  I  am  personally  knowing,  that  the  cap- 
tors of  that  prize  (the  Buenos  Ayres  and  Tu- 
cuman  privateers)  were  legally  fitted  out  at 
Buenos  Ayres,  early  in  the  last  year,  from 
which  port  they  sailed  on  a  cruise  off  Cadiz; 
and  it  will  afford  the  government  of  South 
America  much  satisfaction  to  learn  that  the 
United  States  will  prosecute  those  mutineers, 
and  punish  such  as  are  found  guilty  of  crimes, 
according  to  the  laws. 

Before  I  close  this  note,  I  beg  leave  to  make 
'  a  few  observations  in  answer  to  one  of  the  rea- 
sons for  not  accrediting  me,  given  by  Mr. 
Adams,  by  direction  of  the  President  of  the 
United  States,  in  a  conversation  which  I  have 
had  the  honor  of  holdinj^  with  him,  viz.: 
"  That  the  act  of  accreditmg  me  as  consul- 

feneral  would  be  tantamount  to  the  formal  ac- 
nowledgment  of  the  independence  of  the  gov- 
ernment which  sent  me."    I  do  not  profess  to 
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be  skilled  in  the  law  of  nations,  nor  of  di- 
plomacy, nor  would  I  doubt  the  correctness  of 
any  opmion  expressed  by  the  President,  for 
whose  person  and  character  I  have  entertained 
the  most  profound  respect;  yet,  I  must  say 
that  I  cannot  understand  the  difference  between 
the  sending  of  a  consular  agent,  duly  authoriz- 
ed, to  Buenos  Ayres,  where  one  was  accredited 
from  this  country,  four  or  five  years  ago,  and 
has  continued  ever  since  in  the  exercise  of  the 
duties  of  his  office,  and  the  reception  of  a  sim- 
ilar a|s;ent  here.  I  also  beg  leave  to  mention, 
that  I  was  in  this  country  soon  after  the  arrival 
of  the  present  minister  of  Spain,  the  Chevalier 
de  Onis;  and  recollect  to  have  heard  it  observ- 
ed, that  being  a  political  agent,  he  waa  not  ac- 
credited, because  the  sovereignty  of  Spain  was 
in  dispute;  but,  that  the  consuls,  who  acknowl- 
edged the  same  government  (one  of  the  claim- 
ants to  the  sovereignty,  and  the  one  actually  in 
possession  of  it),  were  allowed  to  exercise  their 
functions.  *If  this  was  the  case  at  that  r*59 
time,  the  government  of  the  United  States 
must  have  then  had  a  different  opinion  on  this 
subject  from  what  it  now  has.  Mr.  Adams 
will  please  to  bear  in  mind  that  I  have  only 
solicited  to  be  accredited  as  a  consular  agent, 
having  never  agitated  the  question  of  an  ac- 
knowled^eut  of  our  independence  aa  a  na- 
tion, which  most  certainly  is  anxiously  desired 
by  the  government  and  people  of  South  Ameri- 
ca, but  which,  being  a  political  question,  I  have 
never  aaked. 

Mr.  Adams  will  also  be  pleased  to  accept  the 
renewed  assurances  of  my  moat  distinguished 
consideration  and  respect. 

(Signed)         DAVID  C.  DE  FOREST. 

Georgbtown,  January  8,  1819. 

No.  10. 

The  Supreme  Director  of  the  United  Provinoes 
of  La  Plata,  to  his  Bxcellency  the  President  of  the 
United  States  of  North  America. 

Most  Excellent  Sir — The  supreme  govern- 
ment of  these  provenceshave  long  exerted  their 
zealous  efforts  to  establish  the  closest  and  moat 
amicable  relations  with  the  United  States  of 
America,  to  which  the  most  obvious  interests 
seem  mutually  to  invite  them.  This  desirable 
object  has  hitherto  been  frustrated  by  the 
events  of  the  times;  but  the  moment  appears  at 
length  to  have  arrived,  which  presents  to  the 
people  of  these  provinces  the  flattering  pros- 
pect of  seeing  their  ardent  wishes  aocompii^ed. 
In  consideration  of  these  circumstances,  and 
in  conformity  with  the  28d  of  the  articles 
agreed  upon  with  citizen  William  G.  D. 
Worthington,  the  agent  of  your  ^vemment  in 
these  provinces,  I  have  nommated  citizen 
David  C.  De  Forest,  their  consul-general  to  the 
United  States,  with  the  powers  specified  in  his 
commission  and  instructions  respectively.  I 
therefore  request  your  excellency  to  grant  him 
the  attention  and  consideration,  which  in  the 
like  case  will  be  afforded  to  the  public  agents 
of  your  excellency  resident  in  these  re^ona. 

I  avail  myself  of  this  renewed  occasion  of  re- 
iterating to  your  excellency,  assurances  of  the 
sentiments  of  respect  and  consideration,  with 
which  I  have  the  honor  to  be,  your  excellen- 
cy's most  obedient  and  most  humble  servant 

(Signed)    JN.  MM.  DE  PUE YRREDON. 

Wheat  4. 


GENERAL  INDEX 


TO  THB 


FOUR  VOLUMES  OF  WHEATON  CONTAINED  IN  THIS  BOOK. 

FOBMED  BY  CONSOLIDATION. 


N.  B.— Fiffures  at  ri^ht  of  title  show  volume  to  whose  index  It  belongs. 

Figures  in  parenthesis  refer  to  manrinai  paging*  of  the  volumes  contained  In  this  book  respecively, 
while  the  black-faoed  figures  indicate  the  page  of  this  book  on  which  the  marginal  paging,  referred  to 
is  found. 


ADMIRALTY— 1. 

1.  ProseoutionB  under  the  non-importation  laws 
are  causes  of  admiralty  and  maritime  Jurisdiction, 
and  the  proceedings  may  be  by  libel  in  the  admiral- 
ty. 

The  Samuel,  (9)    93 

2.  Revenue  causes  are,  in  their  nature,  causes  of 
admiralty  and  maritime  jurisdiction. 

Id.  note  7.  (19)    S5 

S.    Criminal  jurisdiction  of  the  admiralty. 

The  Oetavia,  note  i«  (28)    S6 

4.  The  admiralty  Jurisdiction  embraces  all  ques- 
tions of  prize  and  salvage,  and  also  maritime  torts, 
contracts  and  offenses. 

Martin  v.  Huntcr'a  Leaseey  {2Md    07 

See  Prize. 
See  Alien  Enemy. 
See  Amendments. 
See  Contraband. 
See  Deposition. 
See  Domicile. 
See  Duties. 
See  Evidence,  8, 4. 
See  Hypothecation. 
See  Information. 
See  Jurisdiction,  1,  2, 8. 
See  License. 
See  Practice. 
SeelSale,  3  4,  5. 
See  Salvage. 

ADMIRALTY-2. 

1.  The  courts  of  the  United  States  have  ezdiisive 
jurisdiction  of  all  seizures  for  a  breach  of  the  laws 
of  the  Uoited  States;  and  if  the  seizure  be  ad- 
judged wrongful,  and  without  probable  cause,  the 
party  may  proceed,  at  bis  election,  by  a  suit  at 
common  law,  or  in  the  court  df  admiralty,  for  dam- 
ages for  the  illeflral  act. 

Slocum  V.  Mayherry  et  eri.        (1, 10)    109, 171 

2.  Under  the  Judiciary  Act  of  the  20th  Septem- 
ber, 1789,  ch.  20.,  and  the  act  of  the  8d  March,  1808, 
cli.  93,  causes  of  admiralty  and  maritime  Jurisdic- 
tion cannot  be  removed  by  writ  of  error,  from  the 
Circuit  Court  for  re-ezamlnatlon  in  the  Supreme 
Court.  The  appropriate  mode  of  removing  such 
causes  is  by  appeal. 

The  San  Pedro,  (182,187)    «0«,  «04 

See  Prize. 
See  Jurisdiction,  1. 

ADMIRALTY-3. 

L  Libel  under  the  non-importation  acts.  Alleged 
excuse  of  distress  repelled.  Condemnation  pro- 
nounoEHl. 

The  New  Ym-kj  (60)    333 

2.  Ncycessity,  which  will  excuse  a  violation  of  the 
laws  of  trade,  must  be  urgen^  and  proceed  from 
such  a  state  of  things  as  may  be  supposed  to  pro- 
duce on  the  mind  of  a  skillful  mariner,  a  well- 
grounded  fear  of  the  loss  of  vessel  and  cargo,  or  of 
the  lives  of  the  crew. 

Id.  (68)    336 

8.  Decree  of  restitution  afBrmed,  with  a  certifi- 
cate of  probable  cause  of  seizure,  in  an  instance 
cause^on  further  proof. 

The  San  Pedro,  (78)    338 

Wheat.  1,  2.  3,  4. 


4.  Libel  for  a  forfeiture  of  goods  imported,  and 
alleged  to  have  been  invoiced  at  a'  loss  sum  than 
the  actual  cost,  at  the  place  of  exportation,  with 
design  to  evade  the  duties,  contrary  to  the  66th  sec- 
tion of  the  collection  law,  ch.  128.  Restitution  de- 
creed uDon  the  evidence  as  to  the  cost  of  the  goods 
at  the  place  where  they  were  last  shipped ;  the  form 
of  the  libel  excluding  all  inquiry  as  to  their  cost  at 
the  place  where  they  were  originally  shipped,  and 
as  to  continuity  of  voyage. 

The  United  States  v.  160  Crates  of  EaaVienware, 

(232)    377 

6.  The  courts  of  the  Unttjed  States  have  exclusive 
cognizance  of  questions  of  forfeiture,  upon  all 
secures  made  under  the  laws  of  the  United  States, 
and  it  is  not  competent  for  a  stato  court  to  enter- 
tain or  decide  such  question  of  forfeiture.  If  a 
sentence  of  condemnation  be  definitively  pro- 
nounced by  the  proper  court  of  the  United  States, 
it  is  conclusive  that  a  forfeiture  is  incurred ;  if  a 
sentence  of  acquittal,  it  is  equally  conclusive 
against  the  forfeiture :  and  in  either  case,  the  ques- 
tion cannot  be  again  litigated  in  any  common  law 
forum. 

Qelstonv.HayU  (246, 8U)    881,307 

6.  Where  a  seizure  is  made  for  a  supposed  for- 
feiture, under  a  law  of  the  United  States,  no  action 
of  trespass  lies  in  any  common  law  tribunal,  until 
a  final  decree  is  pronounced  upon  the  proceeding 
in  rem  to  enforce  such  forfeiture;  for  it  depends 
upon  the  final  decree  of  the  court  proceeding  in 
rem,  whether  such  seizure  is  to  be  deemed  rightful 
or  .tortious,  and  the  action,  if  brought  before  such 
decree  is  made,  is  brought  too  soon. 

Id.  (813)    398 

7.  If  a  suit  be  brought  against  the  seizing  officer 
for  the  supposed  trespass,  while  the  suit  for  the 
forfeiture  Is  depending,  the  fact  of  such  pending 
may  be  pleaded  in  abatement,  or  as  a  temporary 
bar  of  the  action.  If  after  a  decree  of  condemna- 
tion, then  that  fat^  may  be  pleaded  as  a  bar:  if 
after  an  acquittal,  with  a  certificate  of  reasonable 
cause  of  seizure,  then  that  may  be  pleaded  as  a  bar. 
If  after  an  acquittal  without  such  certificate,  then 
the  officer  is  without  any  Justification  for  the 
seizure,  and  it  is  definitively  settled  to  be  a  tortious 
act.  Ii,  to  an  action  of  trespass  in  a  state  court  for 
a  seizure,  the  seizing  officer  plead  the  fact  of  for- 
feiture in  his  defense,  without  averring  a  Uh  pen- 
derts,  or  a  condemnation,  or  an  acquittal  with  a  cer- 
tificate of  reasonable  cause  of  seizure,  the  plea  is 
bad ;  for  it  attempts  to  put  in  issue  the  question  of 
forfeiture  in  a  state  court. 

Id.  (314)    398 

8.  At  common  law,  any  person  may,  at  his  peril, 
seize  for  a  forfeiture  to  the  government,  and  if  the 
government  adopt  his  seizure,  and  the  property  is 
condemned,  he  is  Justified. 

Id.  (810)    397 

9.  By  the  act  of  the  18th  of  February,  179i3,  ch.  8,  s. 
27,  officers  of  the  revenue  are  authorized  to  make 
seizures  of  any  ship  or  goods,  for  any  breach  of  the 
laws  of  the  United  States. 

Id.  (311)    397 

10.  A  forfeiture  attaches  in  rem,  at  the  moment 
the  offense  is  committed,  and  the  property  is  in- 
stantly devested. 

Id.  (311)    897 
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11.  The  statute  of  1794,  ch.  50,  b.  8,  prohibltlngr  the 
flttlnsr  out  any  ship,  &o.,  for  the  service  of  any  foi^ 
elArn  prince  or  states,  to  cruise  against  the  subjects 
of  any  other  foreign  prince,  &c.,  does  not  apply  to 
any  new  government,  unless  it  has  been  acknowl- 
edged by  the  United  States,  or  by  the  government 
of  the  country  to  which  such  new  state  previously 
belonged.  A  plea  setting  up  a  forfeiture  under  that 
statute,  in  fitting  out  a  ship  to  cruise  against  such 
new  state,  must  aver  such  recognition,  or  it  Is  bad. 

Id,  (888)    409 

12.  A  plea  Justifying  a  seizure  under  this  statute, 
need  not  state  the  particular  prince  or  state  by 
name,  against  whom  the  ship  was  intended  to  cruise. 

Id.  (889)    409 

18.  The  7th  section  of  the  statute  of  170i,  was  not 
intended  to  apply,  except  to  cases  where  a  seizure 
or  detention  could  not  be  enforced  by  the  ordinary 
civil  power,  and  there  was  a  necessity.  In  the  opin- 
ion of  the  President,  to  employ  naval  or  military 
power  for  this  purpose. 

Id.  (881, 88i)    40»9  408 

14.  The  definitive  sentence  of  a  court  of  admiral- 
ty, or  any  other  court  of  peculiar  and  exclusive 
jurisdiction,  whether  of  condemnation  or  acquittal, 
is  conclusive,  wherever  the  same  subject-matter 
comes  incidentally  In  controversy  in  any  other 
tribunal. 

Id.  (816)    398 

15.  Application  of  this  principle  to  a  recent  case 
in  England. 

Notel,  (822)    400 

16.  Supposlngthat  the  third  article  of  the  Consti- 
tution of  the  United  States,  which  declares  that 
'*  the  Judicial  power  shall  extend  to  all  cases  of  ad- 
miralty and  maritime  Jurisdiction."  vests  in  the 
United  States  exclusive  Jurisdiction  of  all  such 
cases,  and  that  a  murder  committed  in  the  waters 
of  a  state,  where  the  tide  ebbs  and  flows,  is  a  case 
of  admiralty  and  maritime  Jurisdiction ;  yet  Con- 
gress have  not,  in  the  8th  section  of  the  act  of  1700, 
ch.  0/*  for  the  punishment  of  certain  crimes  against 
the  United  States,"  so  exercised  this  power  as  to 
confer  on  the  courts  of  the  United  States  Jurisdic- 
tion over  such  murder. 

The  UnU«i  States  v.  Sevang, 

(386,887)    404,416 

17.  Qucere,  Whether  courts  of  common  law  have 
concurrent  Jurisdiction  with  the  admiralty  over 
murder  committed  In  bays,  Ac,  which  are  inclosed 
parts  of  the  sea. 

Id.  (887)    416 

18.  Congress  having,  in  the  8th  section  of  the  act 
of  1790,  ch.  9,  provided  for  the  punishment  of  mur- 
der, &c.,  committed  upon  the  nigh  seas,  or  in  any 
river,  haven,  basin,  or  bay,  out  of  the  Jurisdiction 
of  any  particular  state,"  it  Is  not  the  offense  com- 
mitted, but  the  bay.  &c..  In  which  it  is  committed, 
that  must  be  out  of  the  Jurisdiction  of  the  state. 

Id.  (887)    416 

19.  The  grant  to  the  United  States,  in  the  consti- 
tution, of  all  cases  of  admiralty  and  maritime  Juris- 
diction, does  not  extend  to  a  oMsion  of  the  waters  in 
which  those  cases  may  arise,  or  of  general  Jurisdic- 
tion over  the  same.  Congress  may  pass  all  laws 
which  are  necessary  for  giving  the  most  complete 
effect  to  the  exercise  of  the  admiralty  and  mari- 
time Jurisdiction  granted  to  the  government  of  the 
Union ;  but  the  general  Jurisdiction  over  the  place, 
subject  to  this  grant,  adheres  to  the  territory  as  a 
portion  of  territory  not  vet  given  away ;  and  the 
residuary  powers  of  legislation  still  remain  In  the 
state. 

Id.  (389)    417 

20.  Congress  have  power  to  provide  for  the  pun- 
ishment of  offenses,  committea  by  persons  on  board 
a  ship  of  war  of  the  United  Stat^  wherever  that 
ship  may  lie.  But  Congress  have  not  exercised  that 
power  in  the  case  of  a  ship  lying  in  the  waters  of 
the  United  States;  the  words  ^within  any  fort, 
arsenal,  dock-yard,  magazine,  or  in  any  other  place 
or  district  of  country  under  the  sole  and  exclusive 
Jurisdiction  of  the  United  States,"  in  the  third  sec- 
tion of  the  act  of  1790,  ch.  9.  not  extending  to  a  ship 
of  war,  but  only  to  objects  in  their  nature  fixed  and 
territorial. 

Id.  (890)    417 

21.  Texts  on  the  admiralty  Jurisdiction. 

Note  8,  4,  (857,861)    400,410 

22.  Resolution  of  1682,  upon  the  cases  of  admiralty 
Jurisdiction. 

Note  4,  (865)    411 

28.  Agreement  of  the  Judges  of  the  King's  Bench 
and  the  admiralty  of  1575. 

Notes.  (367)    411 

24.  Case  of  27m  ITincro.  Bruce.  Note  1,    (871)    419 
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'  25.  A  question  of  fact  under  the  non-Importation 
laws.  Itofense  set  up  on  the  plea  of  distress,  re- 
pelled.   Condemnation. 

The^oluB,  (382)    41ft 

26.  Libel  under  the  26th  sec.  of  the  regis^  act  of 
1792,  ch.  146  (1.),  for  a  fraudulent  use  by  a  vessel  of 
a  certificate  of  registry,  to  the  benefit  of  which  she 
was  not  entitled.  Vessel  forfeited.  The  provisions 
of  the  S!7th  sec.  apply  as  well  to  vessels  which  have 
not  been  previously  registered  as  to  those  to  which 
registers  nave  been  previously  granted. 

TheNeptunej  (601)    469 

See  Piracy. 

See  Pracaoe,  5, 6,  7. 

See  I*riae. 

ADMIRALTY-4. 

1.  Where  the  pleadings  in  an  admiralty  cause  are 
too  informal  and  defective  to  pronounce  a  final 
sentence  upon  the  merits,  the  cause  will  be  re- 
manded by  this  court  to  the  Circuit  Court,  with 
directions  to  permit  the  pleadings  to  be  amended, 
and  for  further  proceedings. 

The  IHDina  Pastora,  (62, 64)    512,  515 

2.  A  collector  of  the  customs,  who  makes  a  seiz- 
ure of  goods  for  an  asserted  forfeiture,  and  before 
the  proceedings  in  rem  are  consummated  by  a  sen- 
tence of  conaemnatlon,  is  removed  from  olBce, 
acquires  an  Inchoate  right  by  the  seizure,  wliloh 
by  the  subsequent  decree  of  condemnation  gives 
him  an  absolute  vested  right  to  his  share  or  the 
forfeiture  under  the  collection  act  of  the  2d  March, 
1799,  c.  128. 

VanNewv.Buel,  (74)    517 

8.  In  a  case  of  dvll  salvage,  where  under  its  pecu- 
liar circumstances,  the  amount  of  salvage  is  discre- 
tionary, appeals  should  not  be  encouraged  upon 
the  ground  of  minute  distinctions  of  merit,  nor 
will  the  court  reverse  the  decision  of  an  inferior 
oourt,  unless  it  manifestly  appears  that  some  Im- 
portant error  has  been  oommltted. 

TheSybm  (96)    528 

4.  The  demand  of  the  ship-owners  for  freight  and 
general  average  in  such  a  case,  is  to  k>e  pursued 
against  that  portion  of  the  cargo  which  is  adjudged 
to  the  owners  of  the  goods,  by  a  direct  libel,  or  pe- 
tition, and  not  by  a  claim  interposed  in  the  salvage 
cause. 

Id.  m    528 

5.  Any  dtlzen  may  seize  any  property  forfeited 
to  the  use  of  the  government,  eltner  by  the  munic- 
ipal law,  or  as  prize,  in  order  to  enforce  the  for- 
feiture; and  it  depends  upon  the  government 
whether  it  will  act  upon  the  seizure ;  If  it  proceeds 
to  enforce  the  forfeiture  by  legal  process,  this  is  a 
sufficient  confirmation  of  the  seizure. 

The  CkiUdonian,  (100)    588 

6.  The  admiralty  possesses  a  general  Jurisdiction 
in  cases  of  suits  by  material  men,  in  personam  and 
in  rem. 

The  Qenerai  Smith,  (488)    608 

7.  Where  the  proceedings  by  material  men  is  in 
rem  to  enforce  a  specific  lien,  it  is  incumbent  upon 
the  party  to  establish  the  existence  of  such  Uen  in 
the  particular  case. 

Id.  (488,443)    600,611 

8.  Where  repairs  have  been  made  or  necessaries 
furnished  to  a  foreign  ship,  or  to  a  ship  in  the  port 
of  the  state  to  whicn  she  does  not  belong,  the  gen- 
eral maritime  law  gives  the  party  a  lien  on  the  ship 
itself  for  his  security,  and  he  may  maintain  a  suit 
in  rem,  in  the  Admiralty,  to  enforce  his  right. 

Id.  (443)    611 

9.  But  as  to  repairs  or  necessaries  in  the  port  or 
state  to  which  the  ship  belongs,  the  case  Is  gov- 
erned altogether  by  the  local  law ;  and  no  lien  is 
Implied  unless  by  that  law. 

Id.  (443)    611 

10.  By  the  common  law.  material  men  furnishing 
repairs  to  a  domestic  ship  have  no  particular  Uen 
upon  the  ship  itself  for  their  demand. 

Id.  (443)    611 

11.  A  shipwright  who  has  taken  a  ship  into  his 
possession  to  repair  it,  is  not  bound  to  part  with 
the  possession  until  he  is  paid  for  the  repairs.  But 
if  he  parts  with  the  possession  (of  a  domestic  ship), 
or  has  worked  upon  it  without  taking  possessiont 
ho  has  no  claim  upon  the  ship  Itself. 

Id.  (448)    611 

12.  The  common  law  being  the  law  of  Maryland 
on  this  subject,  material  men  cannot  maintain  a 
suit  in  rem  in  the  District  Court  of  Maryland  for 
supplies  furnished  to  a  domestic  ship,  although 
they  might  have  maintained  a  suit  in  personam  In 
that  court. 

Id,  (44d    611 

Wheat  1,  a,  8,  4. 


Genkral  Indbx. 


iii 


See  Duties.  1, 8, 8. 
See  Domicile. 
See  License. 
See  Practice,  6, 6. 
See  Prize. 

ALIBN-8 

1.  An  alien  enemy  may  take  lands  br  purchase, 
tiiouffh  not  by  descent ;  and  that  whetner  the  pur- 
chase be  by  gnni  or  by  devise.    - 

Notes,  a*)    »«a 

9.  A  title  acquired  by  an  alien  enemy  by  pur- 
chase is  not  devested  until  office  found. 

Id.  rii)    399 

8.  The  9th  article  of  the  treaty  of  1794,  between 
the  United  States  and  Great  Britain  completely 
protects  the  title  of  a  British  devisee,  whose  estate 
has  not  been  previously  devested  by  an  inquest  of 
office,  or  some  equivalent  prooeedinff. 

Id.  ai)    399 

4.  The  treaty  of  1794  relates  only  to  lands  then 
held  by  British  subjects,  and  not  to  any  after  ac- 
quired lands. 

Id.  (13,14)    399 

5.  A  person  bom  in  the  colony  of  New  Jersey, 
before  the  declaration  of  independence,  and  resid- 
ing there  until  1777,  but  who  then  Joined  the  Brit- 
ish army,  and  ever  since  adhered  to  the  British 
government,  has  a  right  to  take  lands  by  descent 
in  the  state  of  New  Jersey. 

Id.  02)    399 

6.  A  person  bom  in  England,  before  the  declara- 
tion of  independence,  and  who  alwavs  resided 
there,  and  never  was  In  the  United  States,  cannot 
take  lands  in  Maryland  by  descent. 

Id.  aS)    399 

7.  By  the  acts  of  Maryland  of  1780,  ch.  45  and  49, 
the  equitable  interest  of  British  subjects  in  lands 
were  confiscated,  and  vested  in  the  state,  without 
office  found,  prior  to  the  treaty  of  1788,  so  that  the 
British  cestui  que  trust  was  not  protected  by  the 
stipulations  in  that  treaty  against  future  confisca- 
tions, nor  by  the  stipulation  in  the  treaty  of  1794, 
securing  to  British  subjects,  who  then  held  lands 
in  this  country,  the  right  to  continue  to  ho!d  them. 

Id.  (13)    399 

8.  An  alien  may  take,  bv  purchase,  a  freehold  or 
other  interest  in  land,  and  may  hold  it  against  all 
the  world  except  the  King,  and  even  against  him 
until  office  found ;  and  is  not  accountable  for  the 
rents  and  profits  previously  received. 

Oraio  V.  Leaie,  (589)    466 

9.  Where  W.  R.  claimed  title  to  lands  in  Ken- 
tucky, derived  from  a  warrant  issued  in  1774,  by  the 
Governor  of  Virginia,  on  which  a  grant  issued  in 
1788,  to  W.  S.,  who  was  a  native  subject  of  the  King 
of  (ireat  Britain,  and  who  left  Virginia  prior  to  the 
year  1778,  and  has  never  since  returned  to  the 
United  States ;  held,  that  W.  S.  took  a  legal  title  to 
the  lands  under  the  warrant  and  grant,  which  not 
having  been  devested  by  any  act  of  Virginia  prior 
to  the  treaty  of  1794,  was  rendered  absolute  and  in- 
defeasible by  the  9th  article  of  that  treaty. 

Craig  V.Radford,  (594,509)    407,468 

See  Chancery,  6. 
See  Treaty,  1. 

ALIEN-4.  : 

1.  An  alien  may  take  an  estate  in  lands  by  the  act 
of  the  parties,  as  by  purchase ;  but  he  cannot  take 
by  the  act  of  the  law,  as  by  descent. 

Orrv.Hodg»m,  (453)    613 

2.  Where  a  person  dies,  leaving  issue,  who  are 
aliens,  the  latter  are  not  deemed  his  heirs  in  law ; 
but  the  estate  descends  to  the  next  of  kin  who 
have  an  inheritable  blood,  in  the  same  manner  as 
if  no  such  alien  issue  were  in  existence. 

Id.  (lb.)    613 

8.  The  8th  article  of  the  treaty  of  peace  of  1788, 

between  the  United  States  and  Great  Britain,  com- 

{>letely  protected  the  titles  of  British  subjects  to 
ands  in  the  United  States,  which  would  have  been 
liable  to  forfeiture,  by  escheat,  for  the  defeat  of 
alienage.  That  article  was  not  meant  to  be  con- 
fined to  confiscations  jure  belU. 

Id.  ilb.)    618 

4.  The  9th  article  of  the  treaty  of  1794.  between 
the  United  States  and  Great  Britain,  applies  to  the 
title  of  .the  parties,  whatever  it  is.  and  gives  it  the 
same  legal  validity  as  if  the  parties  we're  citizens. 
It  is  not  necessary  that  they  sDould  show  an  actual 
possession  or  seizin,  but  only  that  the  title  was  in 
them  at  the  time  the  treaty  was  made. 

Jd.  (lb.)    613 

5.  The  9th  article  of  the  treaty  of  1794,  did  not 


mean  to  include  any  other  persons  than  such  as 
were  British  subjects  or  citizens  of  the  United 
States. 

Orr  V.  Hodoeon,  (458)    613 

See  Cnanoery,  99. 

ALIEN  BNBMY-1. 

L  The  fact  that  the  commander  of  a  privateer 
was  an  alien  enemy  at  the  time  of  capture,  does 
not  invalidate  it. 

The  Mary  and  Stwan  (Richardson,  claimant), 

(46)  39 
2,  Property  of  an  alien  enemy,  found  within 
the  territory,  at  the  declaration  of  war,  is  not  con- 
fiscable as  prize,  but  may  be  claimed  by  him,  upon 
the  termination  of  war,  unless  previously  confis- 
cated by  the  sovereign  power. 

The  AMtrea,  note  6  (The  Adventure),  (128)    69 

AMENDMBNTS-1. 

1.  In  revenue  or  instance  causes,  the  Circuit 
Court  may,  upon  appeal  from  the  district  courts, 
allow  the  introduodon  of  a  new  allegation  into  the 
information,  by  way  of  amendment. 

The  SamuO,  note  1  (The    Caroline  and  the 
Emily).    The  Edward,  (18)    94 

2.  In  the  same  causes,  the  Supreme  Court  may 
remand  the  cause  to  the  Circuit  Court,  with  direc- 
tions to  allow  the  libel  to  be  amended. 

Id.  (961)    86 

AMENDMENTS-^. 
See  Admiralty,  1. 

ASSIGNMENT  OF  CHOSE8  IN  ACmON— 1. 

1.  A  nominal  plaintiff,  suing  for  the  benefit  of 
his  assignee,  cannot,  by  a  dismissal  of  the  suit,  un- 
der a  collusive  agreement  with  the  defendant, 
create  a  valid  bar  against  any  subsequent  suit  for 
the  same  cause  of  action. 

Welch  v.MandevOU,  (238)    79 

2.  Roman  and  French  law  on  the  subject  of  as- 
signment of  choses  in  action. 

Id.  note  1,  (237)    80 


Wheat.  1,  2,  8,  4. 


BANKRUPT-4. 

See  Constitutional  Law,  1, 2, 5. 
See  Lex  Loci. 

BILLS    OF    EXCHANGE    AND     PROMISSORY 

NOTES— 2. 

1.  A  letter,  written  within  a  reasonable  time  be- 
fore or  after  the  date  of  a  bill  of  exchange,  describ- 
ing it  in  terms  not  to  be  mistaken,  and  promising 
to  aooepl  it,  is,  if  shown  to  the  person  who  after- 
wards takes  the  bill  on  the  credit  of  the  letter,  a 
virtual  acceptance,  binding  the  person  who  makes 
the  promise. 

Coolidae  et  al.  v.  Paymn  el  al.  (66)    185 

2.  Review  of  the  Engflsh  cases  on  this  subject. 

Id.  (15.)    186 

8.  Law  of  France  as  to  previous  acceptance. 

Id.  note  1,  (75)    188 

4.  American  decisions  on  the  same  subject. 

Id.  note  1,  (76)    188,  189 

5.  A  demand  of  payment  of  a  promissory  note 
must  be  made  of  the  maker  on  the  last  day  of 
grace ;  and  where  the  indorser  resides  in  a  different 
place,  notice  of  the  default  of  the  maker  should  be 
put  into  the  poet-offloe  early  enough  to  be  sent  by 
the  mail  of  the  succeeding  day. 

Leiu>x  et  al.  v.  Ruberts,  (377)    965 

6.  An  action  of  debt  will  lie  by  the  nayee  or  in- 
dorsee of  a  bill  of  exchange,  a^gtdngt  the  acceptor, 
where  it  is  expressed  to  be  for  value  received. 

BcOxirg  et  aX.  V.  Peyton,  (385)    968 

BILLS   OF    EXCHANGE    AND    PROMISSORY 

NOTES-8. 

1.  Where  a  general  authority  is  given  to  draw 
bills  from  a  certain  place,  on  account  of  advances 
there  made,  the  undertaking  is  to  replace  the  mon- 
ey at  that  place ;  and  interest  is  to  be  allowed  ac- 
cording to  the  ler  hod. 

Lanusne  v.  Barker.  (101, 146)    348,  855 

2.  Where  a  bill  of  exchange  was  indorsed  to  T.  T. 
T.,  Treasurer  of  the  Unitea  States,  who  received  it 
in  that  capacitv,  and  for  account  of  the  United 
States,  ana  the  Dili  had  been  purchased  by  the  Sec 
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rotary  of  the  Treasury  (as  one  of  the  commisiion- 
ers  of  the  Sinking  Fund,  and  as  a^ent  of  that 
board)  with  the  money  of  the  United  States,  and 
was  afterwards  indorsed  by  T.  T.  T.,  Treasurer  of 
the  United  States,  to  W.  and  S.,  and  by  them  pre- 
sented to  the  drawees  for.aoceptance,  and  protest- 
ed for  non-acceptance  ana  non-payment,  and  sent 
back  by  W.  and  8.  to  the  Secretary  of  the  Treasury ; 
held,  that  the  indorsement  to  T.  T.  T..  passed  such 
an  interest  to  the  United  States  as  enabled  them  to 
maintain  an  action  on  the  bill  a^^inst  the  first  in- 
dorser;  and  that  the  United  States  mi^rht  recover 
in  an  action  aoainst  the  first  indorser,  without  pro- 
ducinjflr  from  w.  and  8.  a  receipt  or  re-indorsement 
of  the  bill,  W.  and  8.  bein(r  presumed  to  have  acted 
as  the  aflrents  or  bankers  of  the  United  States ;  and 
all  the  interest  which  W.  and  S.  ever  had  in  the  bill, 
was  devested  by  the  act  of  returning  it  to  the  par- 
ty from  whom  it  was  received. 

Dugan  v.  The  UnUed  Statett.  aTS)    36« 

8.  Quaret  Whether,  when  a  bill  is  Indorsed  to  an 
airent,  for  the  use  of  his  principal,  an  action  on  the 
bill  can  be  maintained  by  the  principal  in  his  own 
name.  However  this  may  be  oetween  private  par- 
ties, the  United  States  are  permitted  to  sue  in  their 
own  name,  wherever  it  appears,  not  only  on  the 
face  of  the  instrument,  but  from  all  the  evidence, 
that  they  alone  are  interested  in  the  subject-mat- 
ter of  the  controversy. 

Id.  aaO)    364 

4.  If  a  person  who  indorses  a  bill  to  another, 
whether  for  value,  or  for  the  purpose  of  collection, 
comes  affain  to  the  possession  thereof,  he  is  to  be 
rcfrardea,  unless  the  contrary  appears  in  evidence, 
as  the  honafUle  holder  and  proprietor  of  such  bill, 
and  is  entitled  to  recover  thereon,  notwithstanding 
there  may  be  on  it  one  or  more  indorsements  in 
full,  subsequent  to  the  Indorsement  to  him,  with- 
out producinflr  any  receipt  or  indorsement  back  to 
him  from  either  of  such  indorsees,  whose  names  he 
may  strike  from  the  bill,  or  not  as  he  thinks  proper. 

Id.  (1®)    864 

5.  The  indorser  of  a  promissory  note,  who  has 
been  charged  by  due  notice  of  the  default  of  the 
maker,  is  not  entitled  to  the  protection  of  a  court 
of  equity  as  a  surety;  the  holder  may  proceed 
ai^ainst  either  party  at  his  pleasure,  and  does  not 
discharge  the  indorser.  by  not  issuing,  or  by  coun- 
termanding an  execution  against  the  maker. 

Lewfx  V.  Pnrnt,  (520,  625)    449 

6.  By  the  statute  of  Marvland  of  1783,  ch.  28,  s.  8, 
which  is  perhaps  only  declaratory  of  the  common 
law,  an  indorser  has  a  right  to  pay  the  amount  of  the 
note  or  bill  to  the  holder,  and  to  be  subrogated  to 
all  his  rights  by  obtaining  an  assignment  of  the 
holder's  Judgment  against  the  maker. 

Id.  (526)    451 

BOND-1. 

1.  Where  a  bond  was  given  by  the  agent  of  an 
unincorporated  joint  stock  company,  to  the  direo- 
tors,  for  the  time  being,  for  the  faithful  perform- 
ance of  his  duties,  &c.,  and  the  directors  were  ap- 
pointed annually,  and  changed  before  a  breach  of 
the  condition,  tne  agent  and  his  sureties  were  held 
liable  to  an  action  brought  by  the  obligees,  after 
they  had  ceased  to  be  directors. 

Andermn  v.  Longden,  (86)    48 

BOTTOMRY-1. 
See  Hypothecation. 


CHANCERV-1. 

1.  A  court  of  equity  will  decree  a  specific  per- 
formance of  a  contract  for  the  sale  of  land,  if  the 
vendor  is  able  to  make  a  good  title  at  any  time  be- 
fore the  decree  is  pronounced  ;  hut  the  dismission 
of  a  bill  to  enforce  a  specific  performance  in  such 
a  case,  is  a  bar  to  a  new  bill  for  the  same  object. 

Hepburn  &  Dundos  v.  Dunlffp  A  Co..,   (179)    65 

2.  The  inability  of  the  vendor  to  make  a  good 
title  at  the  time  the  decree  is  pronounced,  though 
it  form  a  sufficient  ground  for  refusing  a  specific 
performance,  will  not  authorize  a  court  of  equity 
to  rescind  the  agreement  in  a  case  where  the  par- 
ties have  an  andequate  remedy  at  law  for  its 
breach. 

Id.  (Ih.)    65 

8.    The  alienage  of  the  vendee  is  an  insufficient 

E'ound  to  entitle  the  vendor  to  a  decree  for  resolnd- 
g  a  contract  for  the  sale  of  lands,  though  it  may 
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afford  a  reason  for  refusing  a  specific  performance 
as  against  the  vendee. 

Hepburn  A  Dundagv.  Dunlop  A  Co.,  (17V)  65 
4.  But  if  the  parties  have  not  an  adequate  rem- 
edy at  law,  the  vendor  may  be  considered  as  a 
trustee  for  whoever  may  become  purchasers,  under 
a  sale  by  order  of  the  court,  for  the  benefit  of  the 
vendee. 

Id.  (ib.)    65 

•5.  Under  what  circumstances,  a  specific  per- 
formance will,  or  will  not,  t>e  decreed. 

Id.  note  1,  (208)    78 

6.  A  bill,  to  obtain  a  specific  performanoe  of  an 
alleged  agreement  to  receive  a  quantity  of  cotton 
bagging,  at  a  spedfled  price,  in  satisfaction  of  cer- 
tain judgments  at  law,  dismissed,  under  the  cir- 
cumstances of  the  case. 

Barr  v.  LapsU\it  (151)    58 

7.  In  England,  the  courts  of  equity  will  not, 
generally,  entertain  a  bill  for  the  specific  perform- 
anoe of  contracts  for  the  sale  of  chattels,  or  relat- 
ing to  merchandise,  but  leave  the  parties  to  their 
remedy  at  law. 

id.  note  1,  (15i)    59 

8.  Bill,  to  obtain  a  oonveyanoe  of  a  tract  of  land 
in  Kentucky,  held  by  the  defendants  as  the  prop- 
erty of  the  original  grantee,  confiscated  to  the 
state,  and  claimed  by  the  plaintiffs,  under  an 
equity  arising  from  a  sale  made  by  the  original 
grantee  of  another  tract  of  land,  to  which  it  was 
allied  he  erroneously  supposed  himself  legally 
entitled,  under  the  same  warrant  and  survey,  dis- 
missed. 

Rvmel  V.  Truiftees  of  Tra/nBulcania  UnU 
venity,  (498)    IM 


CHANCERY-2. 

1.— H.,  in  contemplation  of  marriage  with  B.,  gave 
a  bond  for  95.000,and  interest  to  trustees,  to  secureto- 
B.a  support  during  the  marriage,  and  after  the  death 
of  H.,  in  case  she  should  survive  him,  and  to  their 
child  or  children,  in  case  he  should  survive  her: 
with  condition  that  if  H.  should,  within  the  time  of 
his  life,  or  within  one  year  after  the  marriage, 
(whichsoever  of  the  said  terms  should  first  expire), 
convey  to  the  trustees  some  good  estate,  real  or 
personal,  sufficient  to  secure  the  annual  payment 
of  $300,  for  the  separate  use  of  his  wife  during  Uie 
marriage,  and  also  sufficient  to  secure  the  payment 
of  the  said  $5,000  to  her  uem  in  case  she  should  sur- 
vive her  husband,  to  be  paid  within  six  months 
after  his  death ;  and  in  case  of  her  death  before  her 
husband,  to  be  paid  to  their  child  or  children :  or  if 
H.  should  die  before  B.,  and  by  his  will  should, 
within  a  year  from  its  date,  make  such  devises  and 
bequests  as  should  be  adequate  to  these  provisions, 
then  the  bond  to  be  void.  H.  died,  leaving  his 
widow  B.  and  a  son,  having,  by  his  last  will,  devised 
a  tract  of  1,U00  acres  of  land  in  the  Mississippi  Tet" 
ritory,  to  his  son  in  fee ;  a  tract  of  10,000  acres  in 
Kentucky,  equally  between  his  wife  and  son,  with 
a  devise  over  to  her,  in  fee.  of  the  son's  moiety,  if 
he  died  before  he  attained  "the  lawful  age  to  will 
it  away.*'  And  the  residue  of  his  estate,  real  and 
personal,  to  be  divided  equally  bcftween  his  wife 
and  son  with  the  same  contingent  devise  over  to 
her  as  with  regard  to  the  tract  of  10,000  acres.  The 
value  of  the  property  thus  devised  to  her.  beside 
the  contingent  interest,  might  have  been  estimated, 
at  the  time  of  H's  death,  at  $10,000.  B.  subsequently 
died,  having  made  a  nuncupative  will,  by  whloi 
she  devised  all  her  estate.  *'  whether  vested  in  her 
by  the  will  of  her  deceased  husband  or  otherwise," 
to  be  divided  between  her  son  and  the  plaintiff  in 
the  cause,  with  a  contingent  devise  of  the  whole  to 
the  survivor.  The  son  afterwards  died,  and  the 
plaintiff  brought  his  bill  to  charge  the  lands  of  H. 
with  the  payment  of  the  bond  for  $5^000,  and  inter- 
est, to  wbicn  the  plaintiff  derived  his  light  under 
the  nuncupative  will  of  B.  By  the  laws  of  Ken- 
tucky this  will  did  not  pass  the  real  estate 
of  tne  testator,  but  was  sufficient  to  pass  her 
personal  estate,  including  the  bond.  Held,  that 
the  provision  of  the  will  of  H.  for  his  wife,  must  be 
taken  in  satisfaction  of  the  bond,  but  subject  to 
her  liberty  to  elect  under  the  will  and  the  bond, 
and  that  tuis  privilege  was  extended  to  her  devisee, 
the  plaintiff. 

Hunter  et  al.  v.  Bryant^  (32)    177 

2.  Actual  maintenance  is  equivalent  to  the  pay- 
ment of  a  sum  secured  for  separate  maintenance. 

Wheat.  1,  3,  8,  4. 


General  Iitdbx. 


and,  therefore.  Interest  upon  the  bond  durinir  the 
husoand's  life-tiinc,  was  not  allowed. 

Hunter  et  oi.  v.  Bryant,  (*0)    1 70 

8.  Under  all  the  circumstances  of  the  case  it  was 
determined  that  the  bond  was  oharcreable  on  the 
residue  of  the  estate,  and  of  this,  the  personalty 
first  In  order. 

Id.  (41)    170 

4.  It  Is  a  universal  rule  of  equity,  that  he  who 
asks  for  a  spedflc  performance,  must  be  in  a 
condition  to  perform  nimself .  Therefore,  in  a  suit 
for  the  specinc  performance  of  a  contract,  by  con- 
veying lands  in  Ohio,  stipulated  to  be  conveved  as 
the  consideration  for  other  lands  sold  in  Kentucky, 
it  was  held,  that  the  vendor,  belngr  unable  to  make  a 
title  free  from  incumbrances  to  the  lands  sold  in 
Kentucky,  was  not  entitled  to  a  decree  for  a 
spedflc  performance. 

Morgan's  Heirs  v.  Morgan.  (200)    «4» 

&.  Orl^n  of  the  doctrine  of  the  BncrllBh  court  of 
chancery  as  to  the  specific  performance  of  a^ree- 
,  ment. 

7d.notel,  (30®    «45 

6.  Does  not,  in  greneral,  extend  to  the  enforcing  of 
asToements  respectinff  personal  property. 

Id.  note  1,  (308)    «45 

7.  Vendee  not  obliged  to  take  a  defective  title; 
but  may  elect  to  have  compensation,  by  deduction 
from  the  purchase  money,  in  case  of  a  mistake  or 
misrepresentation  as  to  quantity  or  quality,  or  the 
estate  of  the  vendor  in  the  property  sold,  and  a 
specific  performance  as  to  the  residue. 

Id.  note  1,  (lb.)    »45 

8.  Moral  certainty  sufficient  as  to  title. 

Id.  note  1,  (804)    245 

9.  How  far  time  is  material  in  the  enforcing  of 
specific  performance. 

id.  note  1,  (lb.)    «45 

10.  In  what  cases  the  court  will  direct  an  issue  of 

rmtum  damniJUatuSt  or  a  reference  to  the  master 
ascertain  the  damages,  where  a  specific  per- 
formance is  refused,  but  the  party  is  entitled  to 
damages. 

Id.  note  1,  (805)    846 

11.  In  order  to  obtain  a  specific  performance  of  a 
contract,  its  terms  should  be  so  precise  as  that 
neither  party  can  reasonably  misunderstand  them. 
If  the  contract  be  vague  and  uncertain,  or  the  evi- 
dence to  establish  it  be  insufficient,  a  court  of 
equity  will  not  enforce  it,  but  will  leave  the  party 
to  his  legal  remedy. 

Cotocm  V.  Tht}mpson,  (336, 341)    253,  256 

12.  The  plaintiff,  who  seeks  for  a  specific  per- 
formance of  an  agreement,  must  show  that  he  has 
performed,  or  offered  to  perform,  on  his  part,  the 
acts  which  formed  the  consideration  of  the  alleged 
undertaking  on  the  part  of  the  defendant. 

Id.  (342)    256 

13.  Cases  where  a  court  of  equity  will  not  decree 
the  s^ciflc  performance  of  agreements  for  want  of 
certainty. 

Id.  note  1,  (341)    256 

14.  The  court  will,  if  practicable,  execute  an  un- 
certain agreement  by  rendering  it  certain. 

id.  note  1,  (lb.)    256 

See  Practice. 

15.  Where  all  the  property  of  the  late  Bank  of 
the  United  States  had  been  assigned,  by  a  general 
assignment.  Id  trust  to  assignees,  for  the  purpose 
of.  uquidating  its  affairs.  Quccre,  Whether  any 
action  at  law  could  be  maintained  by  the  assignees, 
on  certain  promissory  notes,  indorsed  to,  and  the 
property  or  the  bank,  which  had  not  been  specially 
assigned  not  indorsed  to  the  assignees. 

Lenox  el  al.  v.  Roberts^  (373)    264 

16.  However  this  may  be,  it  is  clear  that  a  suit  in 
equity  might  be  maintained  by  the  assignees 
agtdnst  the  parties  to  the  notes. 

Id.  GHO)    265 

CHANCERY-3. 

1.  Bill  for  the  specific  performance  of  an  agree- 
ment for  the  sale  of  lands.    The  contract  enforced. 

MIverv.Kyoer.  (53)    832 

2.  The  remedies  in  the  courts  of  the  United  States, 
at  common  law  and  in  equity,  are  to  be,  not  accord- 
ing to  the  practice  of  state  courts,  but  according  to 
the  principles  of  common  law  and  equity,  as  distin- 
gui»ied  in  that  country  from  which  we  derive  a 
knowledge  of  those  principles.  Consistently  with 
this  doctrine,  it  may  be  admitted,  that  where,  by  the 
statutes  of  a  state,  a  title  which  would  otherwise  be 
deemed  merely  equltablei  is  recognized  as  a  legal 
title,  or  a  title  which  would  be  valid  at  law  is,  un- 
der circumstances  of  an  equitable  nature,  declared 

Wheat.  1,  2,  8,  4. 


void,  the  rights  of  the  parties  in  such  case  may  be 
as  fully  considered  in  a  suit  at  law,  in  the  courts  of 
the  United  States,  as  in  any  state  court. 

Robinmm  v.  CamvbeU,         (212,  220)    373,  875 

3.  Explanation  of  the  decree,  in  Dunlop  v.  Hep- 
burn, reported  ante.  Vol.  I.,  p.  179,  that  the  defend- 
ants were  onlv  to  be  accountable  for  the  rents  and 
profits  of  the  lands  (referred  to  in  the  proceedings), 
actually  received  by  them. 

Dunlop  V.  Hepburn,  (231)    377 

4.  The  inaorser  of  a  promissory  note,  who  has 
been  charged,  by  due  notice  of  the  default  of  the 
maker,  is  not  entitled  to  the  protection  of  a  court 
of  equity  as  a  surety;  the  holder  may  proceed 
against  either  party  at  his  pleasure,  and  does  not 
discharge  the  indorser,  by  not  issuing,  or  by.  coun- 
termanding an  execution  against  the  maker. 

Lenor.  v.  Prout,  (620.  625)    449,  451 

6.  The  answer  of  a  defendant  in  chancery,  though 
he  may  be  interested  to  the  whole  amount  in  con- 
troversy, is  conclusive  evidence,  if  uncontradicted 
by  any  witness  in  the  cause. 

Id.  (527)    451 

6.  R.  C.,a  citizen  of  Virginia,  being  seized  of 
real  property  in  that  state,  made  his  will :  **  In  the 
first  place  I  give,  devise,  and  bequeath  unto  J.  L.," 
and  four  others,  "  all  my  estate,  real  and  personal, 
of  which  I  may  die  seized  and  p)S8e8sea,  in  any 
part  of  America,  in  special  trust,  that  the  afore- 
mentioned persons,  or  such  of  them  as  may  be  liv- 
ing at  mv  death,  will  sell  my  personal  estate  to  the 
highest  bidder,  on  two  vears'  credit,  and  my  real 
estate  on  one,  two,  and  three  years'  credit,  provid- 
ed satisfactory  security  be  given,  by  bond  and  deed 
of  trust.  In  the  second  place,  I  give  and  bequeath 
to  my  broths  T.  C,"  an  alien,  "all  the  proceeds  of 
my  estate,  real  and  personal,  which  I  have  herein 
directed  to  be  sold,  to  be  remitted  to  him  accord- 
ingly as  the  payments  are  made,  and  I  hereby  de- 
clare the  aforesaid  J.  L."  and  the  four  other  per- 
sons, "  to  be  my  trustees  and  executors  for  the  pur- 
poses afore-mentioned."  Held,  that  the  legacy 
given  to  T.  C.  in  the  will  of  K.  C.  was  to  be  oon- 
ddered  as  a  bequest  of  personal  estate,  which  he 
was  capable  of  taking  for  his  own  benefit,  though 
an  alien. 

Craig  V.  Leslie,  (563)    460 

7.  Equity  considers  land,  directed,  in  wills  or 
other  instruments,  to  be  sold  and  converted  into 
money ,as  money ;  and  money  directed  to  be  employ- 
ed in  the  purchase  of  land,  as  land. 

Id.  (577)    463 

8.  Where  the  whole  beneficial  interest  in  the  land 
or  money,  thus  directed  to  be  employed,  belongs  to 
the  person  for  whose  use  it  is  given,  a  court  of  equi- 
ty will  permit  the  cetetui  que  trust  to  take  the  money 
or  the  land  at  his  election,  if  he  elect  before  the 
conversion  is  made. 

Id.  (578)    463 

0.  But  in  case  of  the  death  of  the  cestui  que  trust, 
without  having  detemined  his  election,  the  prop- 
erty will  pass  to  his  heirs,  or  personal  representa- 
tives, in  the  same  manner  as  it  would  have  done  if 
the  conversion  had  been  made,  and  the  trust  ex- 
ecuted in  his  life-time. 

Id.  (579)    464 

10.  The  case  of  Roper  v.  RadcUfc,  9  Mod.  167,  ex- 
amined ;  distinsruished  from  the  present  case ;  and, 
so  far  as  it  conflicts  with  it,  overruled. 

Id.  (580)    464 

11.  Land,  devised  to  trustees  to  sell  for  the  pay- 
ment of  debts  and  l^acies,  is  to  be  deemed  as 
money. 

id.  (582)    464 

12.  The  heir  at  law  has  a  resulting  trust  in  such 
lands,  after  the  debts  and  legacies  are  paid,  and  may 
come  into  equity  and  restrain  the  trustee  rrom  sell- 
ing more  than  sufficient  to  pay  them ;  or  may  offer 
to  pay  them  himself,  and  pray  a  conveyance  of  the 
part  of  the  land  not  sold  in  the  first  case,  and  the 
whole  in  the  latter,  which  property  in  either  case 
will  be  land,  and  not  money. 

Id.  (582)    464 

13.  But  if  the  intent  of  the  testator  appears  to 
have  been  to  stamp  ui)on  the  proceeds  of  the  land 
directed  to  be  sold,  the  quality  of  personalty,  not 
only  for  the  particular  purposes  of  the  will,  but  to 
all  intents,  the  claim  of  the  heir  at  law  to  a  result- 
ing trust  is  defeated,  and  the  estate  is  considered  to 
be  personal. 

Id.  (583)    465 

CHANCERr-4. 

1.  In  1790,  8.  H.,  a  citizen  of  Virginia,  made  his 
last  will,  containing  the  following  bequest :  **  Item, 
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what  shall  remain  of  my  military  oertlfloates  at  the 
time  of  my  death,  both  principal  and  interest,  I 

five  and  bequeath  to  The  Baptist  Association,  that 
or  ordinary  meets  at  Philadelphia  annually,  which 
I  allow  to  be  a_perpetual  fund  for  the  education  of 
youths  of  the  Baptist  denomination,  who  shall  ap- 
pear promising  for  the  ininistry,  always  giving  a 
S reference  to  the  descendants  of  my  father's  fam- 
y.'*  In  170BS,  the  legislature  of  Virv Inia  passed  an 
act  repealing  all  English  statutes.  In  1705,  the  tes- 
tator died.  The  Baptist  Association  in  question 
had  existed  as  a  regularly  organized  body  for  many 
years  before  the  date  of  his  will ;  and  in  1707  was 
Incorporated  by  the  legislature  of  Pennsylvania, 
by  the  name  of  **The  Trustees  of  the  Philadelphia 
Baptist  Association."  Held,  that  the  Aseociaaon, 
not  being  incorporated  at  the  testator's  decease, 
oould  not  take  this  trust  as  a  society. 

BaptUtAsmciationv.  Hart's  m*i%,  0)  ^99 
2.  The  above  bequest  could  not  be  taken  by  the 
individuals  who  composed  the  Association  at  the 
death  of  the  testator;  the  subsequent  incorpora- 
tion of  the  Association  did  not  give  it  the  capacity 
of  taking  this  bequest;  there  are  no  persons  who 
could  entitle  themselves  to  the  benefit  of  this  leg- 
acy, were  it  uot  a  charity ;  and  it  is  not  sustainable 
in  tnis  court,  as  a  charity. 

Id.  (28,20)    506 

8.  Such  a  legacy  would  be  sustained  In  Bngland. 

Id,  (20)    506 

4.  The  English  stat.  48d  of  Bliz.  gives  validity  to 
aome  devises  to  charitable  uses,  which  were  not 
valid,  ludependent  of  that  statute. 

Id.  (81)    507 

5.  Charitable  bequests,  where  no  legal  Interest  is 
vested,  and  which  are  too  vague  to  be  claimed  by 
those  lor  whom  the  beneficial  interest  was  Intend- 
ed, cannot  be  established  by  a  court  of  equity,  ex- 
ercising its  ordinary  jurisdiction,  independent  of 
the  Stat.  48d  Elix. 

Id.  (83)    507 

6.  Such  charitable  bequests  cannot  be  established 
by  a  court  of  equity,  enforcing  the  prerogative  of 
the  king  as  parews  patria^  Independent  of  the  stat- 
ute 48d^llz. 

Id.  (30)    509 

7.  If,  in  England,  a  charitable  bequest  of  thisnat^ 
ure,  could  be  enforced  by  virtue  or  the  king's  pre- 
rogative as  parens  patrUB,  Qtuere,  How  far  this 
prmciple  is  applicable  in  the  courts  of  the  United 
States. 

Id.  (60)    511 

8.  Note  on  Charitable  Bequests,  Appendix,  Note  I. 

(8)    500 
0.  The  rudiments  of  the  law  of  charities  derived 
from  the  Roman  law. 

Id.  (8)    500 

10.  The  statute  of  the  43d  Eliz.,  o.  4,  the  principal 
aourceof  the  law  of  charities. 

Id.  (6)    500 

11.  No  cases  are  considered  as  charitable  unless 
they  fall  within  the  words  or  intend  of  the  statute. 

Id.  (6)    500 

12.  Modes  of  relief  under  the  statute. 

Id.  CI)    501 

18.  What  charities  are  within  the  statute. 

Id.  (9)    501 

14.  Mode  of  construing  charitable  bequests. 

Id.  (0)    501 

15.  How  far  a  court  of  equity  sitting  in  one  Juris- 
diction can  execute  charitable  bequests  for  foreign 
objects  in  another  jurisdiction. 

id.  m    503 

16.  Mode  of  administering  charities  in  chancery. 
Id.  ao)    504 

17.  Remedy  for  misapplication  of  charitf  funds. 
Id.  (21)    504 

18.  The  circuit  courts  of  the  Union  have  chan- 
•cery  Jurisdiction  in  every  state;  they  have  the 
same  chancery  powers,  and  the  same  rules  of  de- 
cision in  equity  cases  in  all  the  states. 

United  States  v.  Howland, 

(106,115)    536,588 

10.  The  Circuit  Court  has  jurisdiction,  on  a  bill  in 
equity  filed  by  the  United  States  against  the  debtor 
of  their  debtor,  they  claiming  a  priority  under  the 
act  of  1700,  c.  128,  s.  65,  notwithstanding  the  local 
law  of  the  state  where  the  suit  is  brought  allows  a 
creditor  to  proceed  against  the  debtor  of  his  debtor 
by  a  peculiar  process  at  law. 

^     TdL  (115)    5«8 

20.  Upon  a  bill  in  equity  filed  by  the  United 
States,  proceeding  as  ordinary  creditors  against 
the  debtor  of  their  debtor  for  an  account,  &c.,  the 
•original  debtor  to  the  United  States  ought  to  be 
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made  a  party,  and  the  aooouDt  taken  between  him 
and  his  debtor. 

United  Stales  v.  Hauffand,  (117)    528 

21.  The  equitable  lien  of  the  vendor  of  land,  for 
unpaid  purchase  money,  is  waived  by  any  act  of 
the  parties  showing  that  the  lien  is  not  Intended  to 
be  retained,  as  by  taking  separate  securities  for  the 
purchase  money. 

Brown  v.  OUman,  and  note, 

(265,206)    564,074 

22.  An  express  contract  that  the  lien  shall  be 
waived  to  a  certain  extent,  is  a  waiver  of  the  lien 
to  any  greater  extent. 

Id.  (800)    578 

23.  Where  the  deed  itself  remains  an  escrow  until 
the  first  payment  is  made,  and  is  then  delivered  a^ 
the  deed  of^the  party,  and  the  vendor  consents  to 
rely  upon  the  negotiable  notes  of  the  purohaser 
indorsed  by  third  persons,  for  the  residue  of  the 
purchase  money,  this  is  such  a  separate  security  as 
extinguishes  the  lien. 

Id.  (200)    578 

24.  Note  on  the  subject  of  lien  on  land  for  unpaid 
purchase  money. 

Id.  note  1,  (202)    578 

25.  Bill  for  rescinding  a  contract  for  the  sale  of 
lands,  on  the  ground  of  defect  of  title,  dlsmlswd 
with  costs. 

Orr  V.  Hodffson,  (463)    618 

26.  Under  the  registry  act  of  Ohio,  which  pro- 
vides that  certain  deeds  **  shall  be  recorded  in  the 
county  in  which  the  lands,  tenements,  and  bereditar 
ments,  so  conveyed  or  affected,  shall  be  situate, 
within  one  year  after  the  day  on  which  such  deed 
or  conveyance  was  executed ;  and,  unless  reoorded 
in  Uie  manner  and  within  the  time  aforesaid,  shall 
be  deemed  fraudulent  against  any  subsequent  bona 
fide  purchaser,  without  Knowledge  of  the  existence 
of  such  former  deed  of  conveyance.**  Lands  lying 
in  Jefferson  county  were  conveyed  by  deed ;  and  a 
new  county,  called  Tuscarora  county,  was  erected 
partly  from  Jefferson,  after  the  execution  and  be- 
fore the  recording  of  the  deed,  in  which  new 
county  the  lands  were  Included,  and  the  deed  was 
recorded  in  Jefferson.  Held,  that  the  registry  was 
not  sufficient  either  to  preserve  its  legal  priority, 
or  to  give  it  the  equity  arising  from  oonstnictlve 
notice. 

Astor  V.  WeUs,  (467,  486)    617,  681 

27.  Notice  of  a  prior  incumbrance  to  an  agent,  is 
notice  to  the  principal. 

Id.  (487)    688 

28.  Under  the  Statute  of  fraudulent  conveyances 
of  Ohio,  which  provides  that  **  every  gift,  grant,  or 
conveyance  of  lands,  tenements,  hereditaments, 
ScQ.y  made  or  obtained  with  Intent  to  deftaud  cred- 
itors of  their  Just  and  lawful  debts  and  damages, 
or  to  defraud  or  deceive  the  person  or  persons  who 
shall  purchase  such  lands,  Ac.,  shall  be  deemed  ut^ 
terly  void,  and  of  no  effect.'*  Held,  that  a  txma 
fide  purchaser,  without  notice,  could  not  be  affect- 
ed by  the  intent  of  the  grantor  to  defraud  crediton. 

Id.  ilh.)    688 

20.  A  court  of  equity  will  not  decree  the  specific 

Strf  ormance  of  an  agreement  concerning  lands,  in 
vor  of  aliens  who  are  incapable  of  holding  the 
estate  to  their  own  use. 

Orr  V.  Hodgmm,  (465)    616 


CHARITIBS-4. 

See  Chancery,  1,  2,  8,  4,  5,  6 , 7,  8,  8.  10,  11,  12,  13, 
14,  15,  16,  n. 

COLLBCTOR— 1. 
Bee  Fines,  Penalties,  and  Forfeitures. 

COLLBCTOR-4. 
Bee  Admiralty,  2. 

COLLUSIVE  CAPTURB-2. 

Bee  Bmbargo,  8. 
Bee  Prize,  0. 14. 

COMMON  LAW-1. 
Bee  Constitutional  Law,  6. 

COMMON  LAW-8. 

See  Admiralty,  5, 6,  7, 8, 14, 17. 
itio 


Bee  Constitutional  Law,  8. 
Bee  Chancery,  2. 


Wheat  1,  2.  8,  i. 


General  Index. 


vU 


CONSTITUTIONAL  LAW-1. 

1.  The  appellate  Jurisdlotlon  of  the  Supreme 
Court  of  the  United  States  extends  to  a  final  Judg- 
ment, or  decree.  In  any  suit  in  the  hig-hest  court 
of  law  or  eqult}'  of  a  state,  where  is  drawn  in 
question  the  validity  of  a  treaty,  ^c. 

Martin  v.  Hunter's  lessee^  (304)    97 

2.  Such  Judfirment,  ftc,  may  be  re-examined  by 
writ  of  error,  in  the  same  manner  as  if  rendered  in 
a  Circuit  Court. 

Id.  (lb.)    97 

3.  If  the  cause  has  been  once  remanded  before, 
and  the  state  court  decline,  or  refuse,  to  carry  into 
effect  the  mandate  of  the  Supreme  Court  thereon, 
this  court  will  proceed  to  a  final  decision  of  the 
same,  and  award  execution  thereon. 

Id  (lb.)    97 

4.  QucBve,  Whether  this  court  has  authority  to 
issue  a  mandamus  to  the  state  court,  to  enforce  a 
former  Judgment. 

Id.  •  082)    111 

6.  If  the  validity,  or  construction,  of  a  treaty 
of  the  United  States  is  drawn  in  question,  and  the 
decision  is  aarainstits  validity,  or  the  title  specially 
set  up,  by  either  party,  under  the  treaty,  this  court 
has  Jurisdiction  to  ascertain  that  title,  and  de- 
termine its  legal  validity,  and  is  not  confined  to  the 
abstract  construction  of  the  treaty  itself. 

Id.  (lb.)    Ill 

6.  Quaere^  Whether  the  eourts  of  the  United 
States  have  Jurisdiction  of  offenses  at  common 
law,  acrainst  the  United  States? 

United  States  v.Gootidge,  (415)    184 

CONSTITUTIONAL  LAW-2. 

1.  The  courts  of  the  U.  S.  have  exclusive  Juris- 
diction of  all  seizures  made  on  land  or  water,  for  a 
breach  of  the  laws  of  the  U.  S.;  and  any  interven- 
tion of  a  state  authority,  which,  by  t&klng  the  thing 
seized  out  of  the  hanos  of  the  U.  S.  officer  might 
obstruct  the  exercise  of  this  Jurisdiction,  Is  illegal. 

SlocHm  V.  Mayberry  et  aX.  (9, 10)    171 

2.  In  such  a  case  the  court  of  the  U.  8.,  having 
cognizance  of  the  seizure, may  enforce  a  re-delivery 
of  the  thing,  by  attachment  or  other  summary 
process. 

Id.  (9)    171 

8.  The  question  under  such  a  seizure,  whether  a 
forfeiture  has  been  actually  incurred,  belongs  ex- 
clusively to  the  courts  of  the  U.  S.,  and  it  depends 
upon  the  final  decree  of  such  courts,  whether  the 
seizure  is  to  be  deemed  rightful  or  tortious. 

Id.  (9,10)    171 

4.  If  the  seizing  officer  refuse  to  institute  pro- 
ceedings to  ascertain  the  forfeiture,  the  District 
Court  may, upon  application  of  the  agorieved  party, 
compel  the  officer  to  proceed  to  adjudication,  or  to 
abandon  the  seizure. 

Id.  (10)    171 

5.  Under  the  constitution  of  the  U.  S.,  the  power 
of  naturalization  is  exclusively  in  Congress. 

Chirac  V.  Chiracy  (259,^)    834,836 

6.  The  Jurisdiction  of  the  Circuit  Court  of  the 
U.  S.  extends  to  a  case  between  citizens  of  Ken- 
tucky, claiming  lands  exceeding  the  value  of  five 
hundred  dollars,  under  different  grants,  the  one 
Issued  by  the  state  of  Kentucky,  and  the  other 
by  the  state  of  Virginia,  upon  warrants  issued 
by  Virginia,  and  locations  founded  thereon 
prior  to  the  separation  of  Kentucky  from  Vlr- 
grinia.  It  is  the  grant  which  passers  the  letral  title 
to  the  land ;  and  if  the  controvcrs/ is  founded  upon 
the  conflicting  grants  of  different  states,  the 
Judicial  power  of  the  courts  of  the  U.  S.  extends  to 
the  case,  whatever  may  have  been  the  equitable 
title  of  the  parties  prior  to  the  grant. 

OtlaonetaLv.  LewiSy  (377)    866 

CONSTITUTIONAL  LAW--3.| 

1.  A  Judgment  of  a  state  court  has  the  same  cred- 
it, validity,  and  effect,  In  every  other  court  within 
the  United  States,  which  it  had  in  the  court  where 
it  was  rendered ;  and  whatever  pleas  would  be  good 
to  a  suit  thereon,  in  such  state,  and  none  otners. 
can  be  pleaded  In  any  other  court  within  the  United 
States. 

Hampton  V.  STOonneL  (234)    378 

2.  Under  the  Judiciary  act  of  1789,  ch.  20,  s.  25,  giv- 
ing appellate  Jurisdiction  to  the  Supreme  Court  of 
the  United  States,  from  the  final  Judgment,  or 
decree,  of  the  highest  court  of  law  or  equity  of  a 
state,  in  certain  cases,  the  writ  of  error  may  be  di- 
rected to  anv  court  in  which  the  record  and  Judg- 
ment on  which  it  is  to  act  may  be  found ;  and  if  the 

Wheat.  1,  a,  8,  4.  U.  8.,  Book  4. 


record  has  been  remitted  by  the  hi^rheet  court,  Ao., 
to  another  court  of  the  state,  it  may  be  brought  by 
the  writ  of  error  from  that  court. 

Qelston  v.  Hoyt,  (246,  d08>    381,  395 

3.  The  remedies  in  the  courts  of  the  United  States, 
at  common  law,  and  in  eauity,  lare  to  be.  not  ac- 
cording to  the  practice  of  state  courts,  but  accord- 
ing to  the  principles  of  common  law  and  equity,  as 
defined  in  England.  This  doctrine  reoonciled  with 
the  decisions  of  the  courts  of  Tennessee,  permit- 
ting an  equitable  title  to  be  asserted  in  an  action  at 
law.  I 

Robinson  v.  CamvheU^  (221)    875 

4.  Bemedles,  in  respect  to  real  property,  are  to  be 
pursued  according  to  the  lex  loci  rei  sUce. 

Id.  (219)    375 

See  Admiralty.  8,  8,  7, 18, 17, 19, 20. 
See  Practice,  14. 
See  Statutes  of  Tennessee,  1,  2,  3. 

CONSTITUTIONAL    LAW-4. 

1.  Since  the  adoption  of  the  constitution  of  the 
United  States,  a  state  has  authority  to  pass  a  bank- 
rupt law,  provided  such  law  does  not  impair  the 
obligation  of  contracts  within  the  meaning  of  the 
constitution,  art.  1,  s.  10,  and  provided  there  be  no 
act  of  Congress  in  force  to  establish  a  uniform  sys- 
tem of  bankruptcy  oonflictlhg  with  such  law. 

Sturges  v.  Orownimhield^  (1^  192)    5S9,  547 

2.  The  act  of  New  York,  passed  on  the  3d  of 
April.  1811  (which  not  only  liberates  the  person  of 
the  debtor,  but  discharges  him  from  all  liability 
for  any  debt  contracted  previous  to  his  discharge, 
on  his  surrendering  his  property  in  the  manner  it 
prescribes),  so  far  as  It  attempts  to  discharge  the 
contract,  is  a  law  impairing  the  obligation  of  con- 
tracts within  the  meaning  of  the  constitution  of 
the  United  States,  and  is  not  a  good  plea  in  bar  of 
an  action  brought  upon  such  a  contract. 

Id.  (123,  197(    529,  549 

8.  Whenever  the  terms  in  which  a  power  is  grant- 
ed by  the  constitution  to  Congress,  or  whenever 
the  nature  of  the  power  itself  requires  that  it 
should  be  exercised  exclusively  by  Congress,  the 
subject  is  as  completely  taken  away  from  the  state 
legislatures  as  if  they  had  been  expressly  forbidden 
to  act  on  it. 

Id.  OSS)    648 

4.  Statutes  of  limitation  and  usury  laws,  unless 
retroactive  in  their  effect,  do  not  Impair  the  obliga- 
tion of  contracts,  and  are  constitutional. 

Id.  (208)    551 

6.  A  state  bankrupt  or  insolvent  law  (which  not 
only  liberates  the  person  of  the  debtor,  but  dis- 
charges him  from  all  liability  for  the  debt),  so  far 
as  it  attempts  to  discharge  the  contract,  is  repug- 
nant to  the  constitution  of  the  United  States ;  and 
it  mak(»s  no  difference  in  the  application  of  this 
principle,  whether  the  law  was  passed  before  or 
after  the  debt  was  contracted. 

ATMiUan  v.  ATNeiU,  (209)    558 

8.  The  act  of  Assembly  of  Maryland,  of  1798,  c.  30, 
incorporating  the  Bank  of  Columbia,  and  giving  to 
the  corporation  a  summary  process  by  execution, 
in  the  nature  of  an  attachment,  against  its  debtors 
who  have,  by  an  express  consent  in  writing,  made 
the  bonds.  Dills,  or  notes  by  them  drawn  or  in- 
dorsed, negotiable  at  the  bank.  Is  not  repugnant  to 
the  constitution  of  the  United  States,  or  of  Mary- 
land. 

Bank  of  OAumbia  v.  Okely,     (298,  240) 

559,  560 

7.  But  the  last  provision  in  the  act  of  incorpora- 
tion, which  gives  this  summary  process  to  the 
bank,  is  no  part  of  its  corfX)rate  f  ranch is'is,  and 
may  be  repealed  or  altered  at  pleasure  bj  the  legis- 
lative will. 

Id.  (245)    561 

8.  Congress  has  power  to  Incorporate  a  bank. 

ATCuttoch  V.  Stale  of  Maryland,        (318)    579 

9.  The  government  of  the  Union  is  a  government 
of  the  people  ;*it  emanates  from  them :  its  powers 
are  arranted  by  them ;  and  are  to  be  exercised  di- 
rectly on  them,  and  for  their  benefit. 

Id.  (408)    60O 

10.  The  government  of  the  Union,  though  limit- 
ed in  its  powers,  is  supreme  within  its  sphere  of 
action :  and  its  laws,  when  made  in  pursuance  of 
the  constitution,  form  the  supreme  law  of  the  land. 

Id.  (405)    601 

11.  There  is  nothing  in  the  constitution  of  the 
United  States,  similar  to  the  articles  of  confedera- 
tion, which  excludes  incidental  or  implied  powers. 

Id.  (408)    601 

12.  If  the  end  be  legitimate,  and  within  the  scope 
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of  the  oonstltutioD.  all  the  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end,  and 
which  are  not  pronibited,  may  constitutionally  be 
employed  to  carry  it  into  effect. 

Td.  (421)    e05 

13.  The  power  of  establishingr  a  corporation  is 
not  a  distinct  sovereiflrn  power  or  end  of  grovem- 
ment,  but  only  the  means  of  carrying  into  effect 
other  powers  which  are  sovereiflTi.  whenever  it 
becomes  an  appropriate  means  or  exercisinfir  any  of 
tJie  powers  friven  by  the  constitution  to  the  govern- 
ment «>f  the  Union,  it-  may  be  exercised  by  that 
government. 

Id.  (411, 421)    6038,  606 

14.  If  a  certain  means  to  carry  into  effect  any  of 
the  powers  exprrssly  grlven  by  the  constitution,  to 
the  grovernment  of  the  Union,  be  an  appropriate 
measure  not  prohibited  by  the  constitution,  the 
deerree  of  its  necessitv  Is  a  question  of  legrislative 
discretion,  not  of  Judicial  cognizance. 

Id.  (423)    606 

15.  The  act  of  the  19th  April,  1816,  c.  44,  "  to  incor- 

g orate  the  subscribers  to  the  Bank  of  the  United 
tates,*'  is  a  law  made  In  pursuance  of  the  constitu- 
tion. 

Id,  (424)    606 

16.  The  Bank  of  the  United  States  has,  oonstitu> 
tlonally,  a  right  to  establish  its  branches  or  offices 
of  discount  and  deposit  within  any  state. 

id.  (Ih.)    606 

n.  The  state,  within  which  a  branch  of  the  Bank 

of  the  United  States  may  be  established,  cannot, 

without  violating  the  constitution,  tax  that  branch. 

Id.  (425)    606 

18.  The  state  governments  have  no  right  to  tax 
any  of  the  constitutional  means  employed  l^  the 
government  of  the  Union  to  execute  its  constitu- 
tional powers. 

Id.  (427)    606 

19.  The  states  have  no  power,  by  taxation  or 
otherwise,  to  retard,  impede,  burden,  or  in  any 
manner  control  the  operation  of  the  constitutional 
laws,  enacted  by  Congress  to  carry  int4>  effect  the 
powers  vested  in  the  national  government. 

Id.  (436)    608 

20.  This  principle  does  not  extend  to  a  tax  paid 
by  the  real  property  of  the  Bank  of  the  United 
States,  in  common  with  the  other  real  property  in 
a  particular  state,  nor  to  a  tax  ImpcMsed  on  the 
proprietarv  interest  which  the  citizens  of  that 
state  may  nold  in  this  institution,  4n  common  with 
the  other  property  of  the  same  description  through- 
out the  state. 

Id.  (436)    608 

21.  The  charter  granted  by  the  British  Crown  to 
the  trustees  of  Dartmouth  College,  in  New  Hamp- 
shire, in  the  year  1769,  is  a  contract  within  the  mean- 
ing of  that  clause  of  the  constitution  of  the  United 
States  (art.  1,  s.  10;  which  declares  that  no  state 
shall  make  any  law  impairing  the  obligation  of  con  - 
tracts.  The  charter  was  not  dissolved  by  the  revo- 
lution. 

X>.  CoUege  v.  Woodward.  (518)    6S9 

28.  An  act  of  the  state  legislature  of  New  Hamp- 
shire, altering  the  charter  of  Dartmouth  College  in 
a  material  respect,  without  the  consent  of  the  cor- 
poration, is  an  act  impairing  the  obligation  of  the 
charter,  and  is  unconstitutional  and  void. 

Id.  (lb.)    689 

28.  Under  its  charter,  Dartmouth  College  was  a 
private,  not  a  public  corporation.  That  a  corpora- 
tion is  establisned  for  the  purpose  of  general  char- 
ity, or  for  education  generally,  does  not,  per  m, 
mahkeitapublio  corporation,  liable  to  the  control 
of  the  legislature. 

Id.  (lb.)    699 

See  Chancery,  18. 

See  Practice,  3,  4. 

CONTRABAND-1. 

1.  Provisions,  neutral  property,  but  the  growth 
of  the  enemy's  country,  and  destined  for  the  sup- 
ply of  his  muitary  or  naval  forces,  are  contraband. 

27ie  Comm«rcen,  (882)    116 

2.  Provisions,  neutral  property,  and  the  growth 
of  a  neutral  country,  destined  for  the  general  sup- 
ply of  human  life,  in  the  enemy's  country,  are  not 
contraband. 

Id.  (lb.)    116 

3.  Freight  is  never  due  to  the  neutral  carrier  of 
contraband. 

Id.  (387,307)    117,120 

4.  Articles,  useful  for  warlike  purposes  exclu- 
sively are  always  contraband,  when  destined  for 
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the  enemy;  thoee  of  promiscuous  use,  only  be- 
come so  under  peculiar  circumstances. 

id.  notes,  (880)    118 

5.  A  neutral  ship,  laden  with  provisions,  enemy*s 
property,  and  the  growth  of  the  enemy's  country, 
specially  permitted  to  be  exported  for  the  supply 
of  his  forces,  is  not  entiled  to  freight. 

Id.  (38S2)    116 

6.  It  makes  no  difference,  in  such  a  case,  that 
the  enemy  is  carrying  on  a  distinct  war,  in  con- 
junction with  his  allies,  who  are  friends  of  the  cap- 
tor's country,  and  that  the  provisions  are  intended 
for  the  supply  of  his  troops  engaged  in  that  war,, 
and  that  tne  ship  in  which  they  are  transported  be- 
longs to  subjects  of  one  of  those  allies. 

Id.  ilb.)    116 

7.  Penalty  for  the  carrying  of  contraband,  ac- 
cording to  the  law  of  England,  France,  and  Hol- 
land. 

id.  notes,  (394)    119 

CONTRACT-4.   * 

1.  Where  A  offered  to  purchase  of  B,  two  or  three 
hundred  barrels  of  flour,  to  be  delivered  at  George- 
town (District  of  Columbia),  by  the  flrst  water,  and 
to  pay  for  the  same  $9.60  per  barrel :  and  to  the  let- 
ter containing  this  offer,  required  an  answer  by  the 
return  of  the  wagon  by  which  the  letter  was  sent. 
This  wagon  was.  at  that  time,  in  the  service  of  R, 
and  employed  by  him  in  conveying  flour  from 
his  mill  to  Harper's  Ferry,  near  to  which  place  A 
then  was.  His  offer  was  accepted  by  B  in  a  letter 
sent  by  the  flrst  regular  mail  to  Georgetown,  and 
received  by  A  at  that  place;  but  no  answer  was 
ever  sent  to  Harper's  Ferry.  Held,  that  the  ac- 
ceptance, communicated  at  a  different  place  from 
that  indicated  by  A  imposed  no  obligation  binding 
upon  him. 

Kliamn  v.  HentthaWf  (22S)    556 

2.  An  offer  of  a  bargain,  by  one  person  to  anoth- 
er, imposes  no  obligation  upon  the  former,  unless 
it  is  acceptcHl  by  the  latter  according  to  the  terms 
on  which  the  offer  was  made.  Any  qualiflcation  of, 
or  departure  from,  those  terms,  invalidat«a  the 
offer,  unless  the  same  be  agreed  to  by  the  party 
who  made  it. 

Id.  <228)    557 

See  Frauds,  4. 


COVBNANT-2. 

1.  A  trustee  is,  in  general,  only  suable  in  equity ; 
but  if  he  chooses  to  bind  himself  by  a  perstmal 
covenant,  he  is  liable  at  law  for  a  breach  of  that 
covenant,  although  he  descilbe  himself  as  cov- 
enanting as  trustee. 

DuvaU  V.  Grain  et  al.  (45,  561    ISO,  183 

2.  Whei^  the  parties  to  a  deed  covenanted  sev- 
erally against  their  own  acts  and  incumbrances, 
and  also  to  warrant  and  defend  against  their  own 
acts,  and  those  of  all  other  persons,  with  an  indem- 
nity in  lands  of  an  equivalent  value  In  case  of 
eviction ;  it  was  held  that  these  covenants  wen^  in- 
dependent, and  that  it  was  unnecessary  to  allege  in 
the  declaration  any  eviction,  or  any  demand  or 
refusal  to  indemnify  with  other  lands,  but  that  it 
was  sufficient  to  allege  a  prior  incumbrance  by  the 
acts  of  the  grantors,  sc,  and  that  the  action  might 
be  maint«dned  on  the  flrst  covenant,  in  order  to  re^ 
cover  pecuniary  damages. 

Id.  (56)    184 

8.  Where  the  grantors  covenant  generally  against 
incumbrances  made  by  them,  it  may  be  construed 
as  extending  to  several,  as  well  as  joint  incum- 
brances. 

Id.  (59)    184 

4.  An  averment  of  an  eviction  under  an  elder 
title  is  not  always  necessary  to  sustain  an  action  on 
a  covenant  against  incumbrances;  if  the  grantee 
be  unable  to  obtain  possession  in  consequence  of 
an  existing  possession  or  seizin  by  a  pers<m  datm- 
ing  and  holding  under  an  elder  title,  it  is  equivalent 
to  an  eviction,  and  a  breach  of  the  cov(>nant 

Id.  (61)    184 

6.  Manner  in  which  a  person  who  acts  aa  agent 

for  another  must  execute  a  deed  in  order  to  avoid 
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personal  responsibility. 
Id.  note  1, 


(56)    183 

6.  Cases  illustrative  of  the  doctrine  that  a  trustee, 
agent,  &c..  who  binds  himself  by  a  personal  i*ov- 
enant,  is  liable  at  law  for  a  breacn  of  taat  covenant, 
although  he  describe  himself  as  covenanting  a« 
trustee. 


Id,  note  1, 


(Ih.)    183 
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7.  Dtotlnction  aa  to  public  agents. 

DuvaU  V.  Craig  et  al.  note  1,  (56)    183 

8.  Dama^res  recoverable  upon  a  breach  of  oor- 
enant  of  grood  rUht  and  title  to  convey  against 
incumbrances  and  for  quiet  enjoyment,  and  of 
ffeneral  warranty.  ^    „ 

Jd.  note  1,  («2)    185 

9.  Rules  of  the  civil  law  as  to  damages  in  case  of 
eviction. 

/d.notel,  (66)    186 

See  Pleading,  1, 2, 8. 

COVBNANT-4. 

1.  Where  the  defendant  in  ejectment  for  Iand&  in 
North  Carolina,  has  been  in  possession  under  title 
in  himseli,  and  those  under  whom  he  claims,  for  a 
period  of  seven  years,  or  upwards,  such  possession 
Is,  by  the  statute  of  limitations  of  North  Carolina, 
a  conclusive  legal  bar  against  the  action  by  an  ad- 
verse claimant,  unless  such  claimant  brings  him- 
self, by  positive  proof,  within  some  of  the  disabili- 
ties provided  for  by  that  statute.  In  the  absence 
of  such  proof,  the  title  shown  by  the  party  in  pos- 
session u  so  complete  as  to  prove,  in  an  action  upon 
a  covenant  against  incumbrances,  that  a  recovery 
obtained  by  the  adverse  claimant  was  not  by  a  par- 
amount legal  title. 

StmerviUev.namUtnn,  (280.288)    568 

2.  QtUBre^  Whether,  in  an  action  upon  a  covenant 
against  incumbrances,  the  plaintiff  is  bound  to 
^ow  that  the  adverse  claimant  recovered,  in  the 
suit  by  which  the  plaintiff  is  evicted,  by  title  para- 
mount, or  whether  the  recovery  Itself  is  prima  fc^ 
cie  evidence  of  that  fact. 

M.  (288)    558 

CRIMB8  AND  MISDBMEANORS-1. 

1.  See  Admiralty,  8,  4, 

2.  See  Constitutional  Law,  5. 


See  ^ectment,  8. 


DBBD-8. 


DEED-4. 


See  Evidence,  1. 

See  Chancery,  20, 27, 28. 

See  Frauds,  3. 

DEPOSITION-!. 

That  the  deponent  is  a  seaman  on  board  a  gun- 
boat, in  a  certain  harbor,  and  liable  to  be  ordered 
to  some  other  place,  and  not  to  be  able  to  attend 
the  court  at  the  time  of  its  sitting,  is  not  a  suf- 
ficient reason  for  taking  his  deposition  de  bene  «W6, 
under  the  Judiciary  act  of  1789. 

27i«  Samuel,  (9)    S3 

DISTRIBUTION— 1. 

See  Fines,  Forfeitures,  and  Penalties. 

DOMICILE-1. 

1.  Goods,  the  property  of  merchants  actually 
domiciled  in  the  enemy's  country,  at  the  breaking 
out  of  a  war,  are  subjeot  to  capture  and  conflscar 
tion  as  prize. 

The  Mary  and  Susan  (Richardson,  claimant), 

(46,66)    32,35 

2.  The  property  of  a  neutral  subject,  domiciled 
in  the  belligerent  state,  taken  in  trade  with  the 
enemy,  is  liable  to  capture  and  confiscation,  in  the 
same  manner  as  that  of  persons  owing  permanent 
allegiance  to  the  state. 

The  Rugen,  note  9,  (66)    38 

The  converse  rule  is  applied  to  subjects  of  the 
belligerent  state,  domiciled  in  a  neutral  country, 
whose  trade  with  the  enemy  (except  in  contra- 
band) is  lawful. 

Id.  (lb.)    38 

8.    It  seems,  that  the  property  of  a  house  of  trade, 

in  the  enemy's  country,  is  confiscable  as  prize, 

notwithstanding  the  neutral  domicile  of  one  or 

more  of  its  partners. 

The  Antonia  Johanna,  (168)    63 

4.  The  effect  of  domicile,  on  national  character, 
recognized  by  the  Continental  Court  of  Appeals,  in 
prize  causes,  during  the  war  of  the  revolution;  by  the 
Supreme  Court,  in  questions  of  municipal  law  ;  by 
Congress,  in  the  navy  prize  act ;  by  the  state  oourts, 
and  Dv  the  lords  of  appeal  in  Great  Britain. 

The  Mary  and  Sumn  (Richardson,  claimant), 
note  2,  (66)    36 

Wheat.  1,  2,  8,  4. 


DOMICILB-2. 

1.  It  seems  that  where  a  native  citizen  of  the 
United  States  emigrated  before  a  declaration  of 
war  to  a  neutral  country,  there  acquired  a  domicile, 
and  afterwards  returned  to  the  U.  S.  during  the 
war,  and  re-acquired  his  native  domicile,he  became 
a  redintegrated  American  citizen ;  and  could  not 
afterwards,  flagrante  beUo,  acquire  a  fneuti*al  domi- 
cile byagain  emigrating  to  his  adopted  country. 

The  Do»  Hermanos,  (77,  98)    189,  104 

2.  Effect  of  domicile  on  national  character- 

Appendiar,  note  I,  (27,28,29)    289,200 

See  Practice,  10. 
See  Treaty.  2.' 

DO»nCILB-8. 

1.  The  native  character  does  not  revert,  by  a 
mere  return  to  his  native  country,  of  a  merchant, 
who  is  domiciled  in  a  neutral  country,  at  the  time 
of  capture ;  who  afterwards  leaves  his  commercial 
establishment  in  the  neutral  country  to  be  con- 
ducted by  his  clerks  in  his  absence :  who  visits  his 
native  country  merely  on  mercantile  business,  and 
intends  to  return  to  nls  adopted  country.  Under 
these  circumstances,  the  neutral  domicile  still  con- 
tinues. 

The  Friendachaft,  a4,  61)    322,331 

2.  British  subjects,  resident  in  Portugal  (though 
entitled  to  great  privil^es),  do  not  retain  tlieir  na- 
tive character,  but  acquire  that  of  the  country 
where  they  reside  and  carry  on  their  trade. 

Id.  a4,  62)    322,  331 

a.  By  the  law  of  this  country  the  rule  of  reciproc- 
ity prevails  upon  the  recapture  of  the  property  of 
friends.  The  law  of  France  denjrlng  restitution 
upon  salvage  after  twenty-four  hours'  possession 
by  the  enemy,  the  property  of  persons  domiciled 
in  France  is  condemned  as  prize  oy  our  courts  on 
recapture,  after  being  in  possession  of  the  enemy 
that  length  of  time. 

The  Star,  (78,92)    338,  842 

DOMICILE-4. 

The  property  of  a  house  of  trade  established  in 
the  enemy's  country  is  condemnable  as  prize,  what- 
ever may  be  the  personal  domicile  of  partners. 
The  Friendachoift,  (106)    525 

DUTIES-1. 

Under  the  prize  act  of  the  26th  of  June,  1812,  and 
the  act  of  the  2d  of  August,  1813,  allowing  a  deduc- 
tion of  83  and  one-third  per  centum,  on  '^all  goods 
captured  from  the  enemy,  and  made  good  and  law- 
ful prize  of  war,  &c.,  and  brought  into  the  United 
States."  are  not  included  goods  captured  and 
brought  in  for  adjudication,  sold  by  order  of 
court,  and  ultimately  restored  to  a  neutral  claim- 
ant, as  his  property ;  but  such  goods  are  charge- 
able with  the  same  duties  as  goods  imported  in 
foreign  bottoms. 

TheNereide,  (171)    63 

DUTIES— 2. 

1.  The  act  of  the  24th  July,  1813,  imposing  a  duty 
according  to  the  capacitv  of  the  still,  on  all  stills 
employed  in  distilling  spirits  from  domestic  or  for- 
eign materials,  and  inflicting  a  penaltv  of  $100  and 
double  duties,  for  using  any  still  or  stills,  or  other 
implements,  in  distilling  spirituous  liouors,  with- 
out first  obtaining  a  license  as  required  by  the  act, 
does  not  extend  to  the  rectification,  or  purification, 
of  spirits  already  distilled. 

The  United  Stales  v.  Tenbroek,  (247)    231 

2.  The  word  insolvency,  mentioned  in  the  duty 
act  of  1790,  ch.  86,  sec.  46 :  and  repeated  In  the  act 
of  1797,  ch.  76,  sec.  6,  and  of  1799,  ch.  128,  sec.  65, 
means  a  legal  insolvency,  which,  whenever  it  oc- 
curs, the  right  of  preference  arises  to  the  United 
States  as  well  as  in  the  other  specified  cases  to 
which  the  acts  of  1797  and  1799  have  extended  the 
oases  of  insolvency. 

Thelw6onetal,v.  Smith,  (396,424)  271,278 
8.  But  if  before  the  right  of  preference  has  ac- 
crued to  the  United  States,  the  debtor  has  made  a 
bona  fide  conveyance  of  his  estate  to  a  third  per- 
son, or  has  mortgaged  it  to  secure  a  debt,  or  if  his 
property  has  been  seized  under  an  execution,  the 

Property  is  devested  out  of  the  debtor,  and  cannot 
e  made  liable  to  the  United  States. 

Id,  (426)    278 

4.  A  Judgment  gives  to  the  Judgment  creditor  a 

lien  on  the  debtor's  lands,  and  a  preference  overall 
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gubsequent  judgment  creditors.  But  the  law  de- 
feats the  preference  in  favor  of  the  United  States, 
in  the  cases  specified  in  the  act  of  1799,  ch.  128,  see. 

AC 

id.  (4W)    »77 


DUTIES— 3. 


See  Admiralty,  4. 

DUTIES— 4. 

1.  By  the  conquest  and  military  occupation  of  a 
portion  of  the  territory  of  the  United  States  by  a 
pubUo  enemy,  that  portion  is  to  be  deemed  a  for- 
eifim  country  so  far  as  respects  our  revenue  laws. 

UniUd  States  V.  Bice,  (247,264)    669,564 

2.  Goods  Imported  into  it,  are  not  imported  into 
the  United  States,  and  are  subject  to  such  duties 
only  as  the  conqueror  may  impose. 

Id.  (264)    564 

8.  The  subsequent  evacuation  of  the  conquereid 
territory  by  the  enemy,  and  resumption  of  author- 
ity by  the  United  States,  cannot  change  the  charac- 
ter of  past  transactions.  The  jus  postliminii  does 
not  apply  to  the  case ;  and  jaroods  previously  import- 
ed do  not  become  liable  to  pav  duties  to  the  United 
States,  by  the  resumption  of  their  sovereiirnty  over 
the  conquered  territory.    Id.  {Ih.)    564 

See  Priority. 


EJBCrrMBNT-^. 

1.  A  conveyence  by  the  plaintiff's  lessor,  during 
the  pendency  of  an  action  of  ejectment,  can  only 
operate  upon  his  reversionary  interest,  and  cannot 
exttnguish  the  prior  lease.  The  existence  of  such  a 
leajse  &  a  fiction ;  but  it  is  upheld  for  the  purposes  of 
Justice.  If  it  expire  during  the  pendency  of  a  suit, 
the  plaintiff  cannot  recover  his  term  at  law,  with- 
out procuring  it  to  be  enlarged  by  the  court,  and 
can  proceed  only  for  antecedent  damages. 

Robimonv.Cam^thell,  (224)    376 

2.  Effect  of  an  outstanding  superior  title,  in  eject- 
ment. 

Notel,  (228)    376 

3.  Although  the  grantees  in  a  deed  executed 
after,  but  recorded  before,  another  conveyance  of 
the  same  land,  being  bona  Me  purchasers  without 
notice,  are,  by  law,  deemed  to  possess  the  better 
title ;  yet,  while  L.  conveyed  to  C.  the  land  in  con- 
troversy specifically,  describing  himself  as  devisee 
of  A.  8.,  by  whom  the  land  was  owned  in  his  life- 
time, and  by  a  subsequent  deed  (which  was  first 
reoorded),L.  conveyed  to  B."  all  the  right,  title,  and 
claim,  which  he  the  said  A.  S.  had,  and  all  the 
right,  title,  and  interest,  which  the  said  L.  holds  as 
legatee  and  representative  to  the  said  A.  8.,  de- 
ceased, of  all  land  lying  and  being  within  the  state 
of  Kentucky,  which  cannot,  at  this  time.be  partic- 
ularly described,  whether  by  deed,  patent,  mort- 
gage, survey,  location,contract  or  otherwise,"  with 
a  covenant  of  wEuranty  against  all  persons  claim- 
ing under  L.,  his  heirs  and  assigns ;  it  was  held,  that 
the  latter  conveyance  operated  only  upon  lands, 
the  right,  title,  and  interest  of  which  was  then  in 
L.  and  which  he  derived  from  A.  S.;  and,  conse- 

Suently,  could  not  defeat  the  operation  of  the  first 
eed,  upon  the  land  specifically  conveyed. 

Broum  v.  Jachwnf  (449)    438 

EJECTMENT-^. 

1.  A  patent  issued  on  the  18th  November,  1784, 
for  1,00()  acres  of  land  in  Kentucky  to  J.  C,  who  had 
previously,  in  July,  1784,  covenanted  to  convey  the 
same  to  M.  G.,  the  ancestor  of  the  lessor  of  the 
plaintiff,  and  on  the  23d  of  June,  1786,  M.  G.  made 
an  agreement  with  R.  B.,  the  defendant  in  eject- 
ment, to  convey  to  him  760  acres,  part  of  the  tract 
of  1,(KI0  acres,  under  which  agreement  R.  B.  enter- 
ed into  possession  of  the  whole  tract:  and  on  the 
11th  April,  1787,  J.  C,  by  direction  of  M.  G.,  con- 
veyed to  R.  B.,  the  750  acres  in  fulfillment  of 
sfud  agreement,  which  were  severed  by  met^  and 
boun^  from  the  tract  of  1,000  acres.  J.  C.  and  his 
wife,  on  the  28th  April,  1791,  made  a  conveyance  in 
trust  of  all  his  property,  real  and  personal,  to  R.  J. 
and  E.  C.  On  tne  l2th  February,  1813,  R.  J.,  as  sur- 
viving trustee,  conveyed  to  the  heirs  of  M.  G.,  un- 
der adecree  in  equity,  that  part  of  the  1,000  acres 
not  previously  conveyed  to  K.  B..  and  in  the  part  so 
conveyed  under  the  decree  was  included  the  land 
claimed  in  ejectment.  R.  B.,  the  defendant,  claim- 
ed the  land  in  controversy  under  a  patent  for  400 
acres  issued  on  the  16th  September,  1796,  founded 
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on  a  survey  made  for  B.  N.,  May  12th,  1782:  and  un- 
der a  deed  of  the  13th  of  Decemoer,  1796,  from  one 
Cobum,  who  had,  in  the  winter  and  spring  of  1791, 
entered  into  and  fenced  a  field  within  the  bounds 
of  the  original  patent  for  1,000  acres  to  J.  C,  claim- 
ing to  hold  the  same  under  B.  N.'s  survey  of  400 
acres.  Held,  that  upon  the  issuing  of  the  patent  to 
J.  C.  in  November,  1784,  the  possesion  then  beimr 
vacant,  he  became  by  operation  of  law  vested  with 
a  constructive  actual  seizin  of  the  whole  tract  in- 
cluded in  his  patent ;  that  his  whole  title  paased  by 
his  prior  conveyance  to  M.  G.  (the  ancestor  of  the 
plaintiff's  lessor) ;  and  that  when  it  became  com- 
plete at  law  by  the  iasuixig  of  the  patent,  the  actAial 
constructive  seizin  of  J.  C.  passed  to  M.  G.,  by  vir- 
tue of  that  conveyance.  Also,  held,  tJiat  when  sub- 
sequently, in  virtue  of  the  agreement  made  in 
June,  1780,  between  M.  G.  and  R.  B.  (the  defendant), 
the  latter  entered  into  possession  of  the  whole  tract 
under  this  equitable  title,  his  possession  being  con- 
sistent  with  the  title  of  M.  G.,  and  In  common  with 
him,  was  the  possession  of  M.  G.  himself,  and  enur- 
ed to  the  benefit  of  both  according  to  the  nature  of 
their  respective  titles.  And,  that  when  subsequently 
in  April,  1787,  by  the  direction  of  M.  G..  J.  C.  con- 
veyed to  the  defendant  750  acres  in  fulfillment  of 
the  asreement  between  M.  G .  and  the  defendant, 
and  the  same  were  severed  bymetcs  and  bounds  in 
the  deed  from  the  tract  of  1,(JOO  acres,  the  defendant 
becams  sole  seized  in  his  own  right  of  the  760  acres 
so  conveyed.  But  as  he  stiU  remained  in  the  act- 
ual possession  of  the  residue  of  the  tract,  within 
the  bounds  of  the  patent,  which  possession  was 
originally  acquired  under  M.  G.,  the  .character  of 
his  tenure  was  not  changed  by  his  own  act,  and 
therefore  he  was  qua&i  tenant  to  M.  G.,  and,  as  such, 
continued  the  actual  seizin  of  the  latter,  over  his 
residue  at  least,  up  to  the  deed  from  Cobum  to  the 
defendant  in  1798.  Also,  held,  that  if  Cobum,  in 
1791,  when  he  entered  and  fenced  a  field,  &&,  had 
been  the  owner  of  B.  N.'s  survey,  his  actual  occu- 
pation of  a  part  would  not  have  given  him  a  con- 
structive actual  seizin  of  the  residue  of  the  tract 
included  in  that  survey,  that  residue  being  at  the 
time  of  his  entry  and  occupation  in  the  adverse 
seizin  of  another  person,  (M.  G.)  having  an  older 
and  better  title.  But  there  being  no  evidence  that 
Cobum  was  the  legal  owner  of  B.  N.'s  survey,  his 
entry  must  be  considered  as  an  entry  without  title^ 
and  consequently  his  disseizin  was  limited  to  Uie 
bounds  of  his  actual  occupancy. 

Barr  v.  Oratz^  (213)    563 

2.  The  deed  from  J.  C.  and  wife,  to  D.  J.  and  E.  C, 
in  1791,  was  not  withinthestatuteof  champerty  and 
mfdntenance  of  Kentucky ;  for  as  to  all  the  land 
not  in  the  actual  occupancy  of  Cobum,  the  deed  was 
operative,  the  grantors  and  those  holding  under 
them  having  at  all  times  had  the  legal  seizin. 

Id,  (2d4)    556 

3.  The  deed  of  1813,  from  R.  J.,  surviving  trustee, 
under  the  decree  in  equity,  was  valid  without  being 
approved  by  the  court,  and  recorded  in  the  oourt, 
according  to  the  statute  of  Kentucky  of  the  16th 
Febmary,  1808,  c.  458. 

Id.  (7h.)    556 

4.  Where  the  defendant  in  ejectment,  for  lands  in 
North  Carolina,  has  been  in  possession  under  title 
in  himself,  and  those  under  whom  he  claims,  for  a 
period  of  seven  years,  or  upwards  such  possession 
Is,  by  the  statute  of  limitations  of  North  Carolina, 
a  conclusive  legal  bar  against  the  action  by  an  ad- 
verse claimant^  unless  such  claimant  brings  him- 
self by  positive  proof  within  some  of  the  dienbilitiee 
provided  for  by  that  statute. 

SomerviUe  v.  HamUitonj  (230,  238)    558 

5.  An  agreement,  by  parol,  between  two  proprie- 
tors of  adjoining  lands,  to  employ  a  surveyor  to  rue 
the  divided  line  between  them,  and  that  it  should 
be  thus  ascertained  and  setUed,  which  was  execut- 
ed, and  the  line  accordingly  run  and  marked  on  a 
plat  by  the  surveyor  in  their  presence,  as  the  bound- 
ary, held  to  be  conclusive  in  an  action  of  eject- 
ment after  a  corresponding  possession  of  20  year» 
by  the  parties,  and  those  claiming  u^^dor  them 
respectively. 

Boudv.  Graves^  (513)    628 

See  Evidence,  1, 2, 3, 4. 

ELECTION  AND  SATISFACTION— 2. 
See  Chancery,  1, 2, 3. 

EMBARGO-1. 

See  Non-Intercourse. 

Wheat.  1,  2,  8,  4. 
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BMBARGO— 2. 

1.  Where  a  seizure  was  made  under  the  11th  sec- 
tion of  the  embargo  act  of  April,  1806,  It  was  deter- 
mined, that  no  power  is  given  by  law  to  detain  the 
cargo  if  separated  from  the  vessel,  and  that  the 
owner  had  a  right  to  take  the  cargo  out  of  the  ves- 
sel, and  to  dispose  of  it  in  any  way  not  prohibited 
by  law ;  and  in  case  of  its  detention,  to  bring  an  ac- 
tion of  replevin  therefor  in  the  state  oourt. 

Slocumv.Mayb&rry.  (1>  10)    169,171 

2.  In  seizures  under  the  embargo  laws,  the  law  it- 
self is  a  sufficient  justification  to  the  officer  where 
the  discharge  of  duty  is  the  real  motive,  and  not  the 
pretext  for  detention  ;  and  it  is  not  necessary  to 
show  probable  cause. 

Otto  0.  Walter.  (18,  81)    174,  175 

3.  But  the  embargo  act  of  the  25th  of  April,  1808, 
related  only  to  vessels  ostensibly  bound  to  some 
port  in  the  United  States,  and  a  seizure  after  the 
termination  of  the  voyage  is  unjustifiable ;  and  no 
farther  detention  of  the  cargo  is  lawful,  than  what 
is  necessarily  dependent  on  the  detention  of  the 
vessel. 

Id.  (21)    175 

4.  It  is  not  Indispensable  to  the  termination  of  a 
vovage,  that  a  vessel  should  arrive  at  the  terminus 
of  ner  original  destination ;  but  It  may  be  produced 
by  stranding,  stress  of  weather,  or  any  other  cause 
inducing  her  to  enter  another  port  with  a  view  to 
terminate  her  voyage  bona  fide. 

Id.  (23)    175 

5.  But  if  a  vessel,  not  actually  arriving  at  her  port 
of  original  destination,  excites  an  honest  suspicion 
In  the  mind  of  the  collector  that  her  demand  of  a 

Eermlt  to  land  the  cargo  was  merely  colorable,  this 
I  not  a  termination  of  the  voyage  so  as  to  preclude 
the  right  of  detention. 

Id.  (lb.)    175 

6.  Under  the  embargo  act  of  the  22d  December, 
1807,  the  words  **an  embargo  shall  be  laid,"  not 
only  imposed  upon  the  public  officers  the  duty  of 
preventing  the  departure  of  registered  or  searletter 
vessels  on  a  foreign  voyage,  but,  consequently,  ren- 
dered them  liable  to  forfeiture  under  the  supple- 
mentary act  of  the  0th  January,  1808. 

The  Wmiam  King,  (148, 153)    S06,  S07 

7.  In  such  case,  If  the  vessel  be  actually  and  bona 
fide  carried  by  force  to  a  foreign  port,  she  is  not  Ua- 
ole  to  forfeiture. 

2d.  (168)    207 

8.  But  if  the  capture,  under  which  it  Is  alleged  the 
vessel  is  compelled  to  go  to  a  foreign  port,  be  ficti- 
tious and  collusive,  condemnation  will  ensue. 

Id.  (148)    206 

ERROB~l. 

1.  Where  the  final  judgment  or  decree,  in  the 
highest  court  of  law,  or  equity,  of  a  state,  is  re-ex- 
amlnable  in  the  Supreme  Couri  of  the  United 
States,  the  return  of  a  copy  of  the  record,  under 
the  seal  of  the  court,  certified  by  the  clerk,  is  a 
sufficient  return  to  the  writ  of  error. 

Martin  V.  Hunter's  leRse^  (361)    111 

2.  It  need  not  appear  that  the  judge,  who  grant- 
ed the  writ  of  error,  did.  upon  Issuing  the  citation, 
take  a  bond,  as  required  by  the  22d  section  of  the 
judiciatT  act,  that  provision  being  merely  direct- 
ory to  tae  judge. 

Id.  (Ih.)    Ill 

3.  See  Constitutional  Law,  1,  2. 


ERROR— 4 


Practice,  1, 2, 8,  4. 


EVIDBNCB^-1. 

1.  Evidence,  by  hearsay  and  general  reputation, 
is  admissible  only  aa  to  pedigree. 

Davis  V.  Wood,  (6)    22 

2.  Verdicts  are  evidence  between  parties  and 
privies  only. 

Id.  (8)    23 

3.  Where  the  evidence  is  so  contradictory  and 
ambiguous  as  to  render  a  decision  difficult,  farther 
proof  will  be  ordered  in  revenue  or  Instance 
causes. 

TheSamvel,  a8, 19)    25 

4.  Rules  of  evidence,  adopted  by  the  oourt  in 
such  causes.  1st.  Where  the  claimants  assume  the 
o  nuir  proMndi,  not  to  restore,  unless  the  defense 
be  proved  bevond  a  reasonable  doubt.  2d.  If  the 
evidence  of  the  claimants  be  clear  and  precisely  in 

Soint,  to  pronounce  restitution,  unless  that  evl- 
ence  be  clouded  with  indredibillty,  or  encounter- 
Wheat.  1,  2,  8,  4. 


ed  by  strong  presumptions  of  moto  fides  from  the 
other  circumstances  of  the  caae. 

T  he  Octavia,  note  b,  (24)    26 

EVIDENCE— 2. 

1.  Where  a  witness,  a  clerk  to  the  plaintiff,  swore 
that  the  several  articles  of  merchandise,  contained 
in  the  account  annexed  to  his  deposit  ion,  were  sold 
to  the  defendant  by  the  plaintiff,  and  were  charged 
in  the  plaintiff's  day-book  by  the  deponent  and  an- 
other person  (since  dead),  and  that  the  deponent 
delivered  the  goods,  and  farther  swore,  that  he  bad 
referred  to  the  original  entries  in  the  day-book ; 
held,  that  this  was  sufficient  evidence  to  prove  the 
sale  and  delivery  of  the  goods. 

M'Coid  V.  Lekamp's  Adm.  (Ill,  116)    1 97,  108 

2.  Law  of  France,  as  to  evidence  of  tradesmen's 
books. 

Id.  note  h  ai7)    100 

8.  English  cases  on  the  same  subject. 

Id.  note  1,  (U8)    100 

4.  Rules  of  practice  in  the  United  States. 

Id.  note  1,  (ib.)    100 

5.  Interest  in  the  subject-matter  of  the  suit,  a  fa- 
tal objection  to  a  witness  by  the  civil  law. 

Laidlaw  et  cA.  v.  Organ,  note  2,^         09St)    217 

6.  The  answer  of  one  defendant  to  a  bill  In  chan- 
cery cannot  be  used  as  evidence  against  his  co-de- 
fendant ;  and  the  answer  of  an  agent  is  not  evi- 
dence against  his  principal,  nor  are  his  admissions 
in  pato,  unless  they  are  a  part  of  the  res  gestae. 

Leeds  v.  The  Marine  Ins.  Co.,      (380,  383)  266,  267 
See  prize. 

EVIDENCE-8. 

See  Practice,  2,  8,  4,  6, 12, 13, 15, 16, 18. 
See  Chancery,  5. 

EVIDENCB-4. 

1.  The  party  who  sets  up  a  title  must  furnish  the 
evidence  necessary  to  support  It.  If  the  validity  of 
a  deed  depends  on  an  act  in  pais,  the  party  claim- 
ing under  it  is  as  much  bound  to  prove  the  per- 
formance of  the  act  as  he  would  be  bound  to  prove 
any  matter  of  record  on  which  the  validity  of  the 
deed  might  depend. 

Wwiamsv.  Peyton^  (77,70)    518,  510 

2.  In  the  case  of  lands  sold  for  tne  non-payment 
of  taxes,  the  Marshal's  deed  is  not  even  prima  facie 
evidence  that  the  pre-requisites  required  by  law 
have  been  compliea  with. 

Id.  aO)    510 

3.  A  deed  more  than  thirty  years  old,  proved  to 
have  been  In  the  possession  of  the  lessors  of  the 
plaintiff  In  ejectment,  and  actually  asserted  by  them 
as  the  ground  of  their  title  in  a  chancery  suit,  is 
admismble  in  evidence  without  regular  proof  of  its 
execution. 

Barr  v.  Oratz.  (221)    555 

4.  In  general,  judgments  and  decrees  are  evidence 
only  in  suits  between  parties  and  privies ;  but  the 
doctrine  is  wholly  Inapplicable  to  a  case  where  a 
decree  In  equity  was  introduced  on  the  trial  of  an 
ejectment,  not  as  per  se  binding  upon  any  rights  of 
the  other  party,  but  as  an  introductory  fact  to  a 
link  in  the  chain  of  the  plaintiff's  title,  and  consti- 
tuting a  part  of  the  muniments  of  his  estate. 

Id,  (220)    555 

5.  The  bgbI  to  the  commission  of  a  new  arovem- 
ment,  not  acknowledged  by  the  government  of  the 
United  States,  cannot  be  permitt<ed  to  prove  itself ; 
but  the  fact,  that  the  vessel  cruising  under  such 
commission  is  employed  by  such  new  government, 
may  be  established  by  other  evidence  without 
proving  the  seal. 

The  Estreaay  (303)    576 

6.  Where  the  privateer,  cruising  under  such  a 
commission  was  lost  subsequent  to  the  capture  in 
question,  the  previous  existence  of  the  commission 
on  board  was  allowed  to  be  proved  by  parol  evi- 
dence. 

Id.  (304)    576 

See  Covenant,  1,  2. 
See  Ejectment,  4. 


FARTHER  PROOF-1. 

See  Evidence. 
See  Prize. 

FARTHER  PROOF-8. 
See  Prize,  1, 2. 
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General  Index. 


FINES,   FORFEITURES,   AND   PBNALTIES-l. 

1.  The  personal  representatives  of  a  deceased  col- 
lector and  surveyor,  who  was  such  at  the  time  of 
the  seizure  being  made,  or  prosecution,  or  suit 
commenced,  and  not  their  successors  in  office,  are 
entitled  to  that  portion  of  lines,  forfeitures  and 
penalties,  which  is,  by  law,  to  be  distributed  amonir 
the  revenue  officers  of  the  district  where  they 
were  incurred. 

Jones  et  al,  v.  Shore* a  Executor.         (462)    136 

2.  In  such  case,  there  being  no  naval  officer  in  the 
district,  the  division  adjudged  to  be  made,  in  equal 
proportions,  between  the  collector  and  surveyor. 

Id.  (476)    139 

FOREIGN  SUIT-L 

1.  The  commencement  of  another  suit,  for  the 
same  cause  of  action,  in  the  court  of  another  state, 
since  the  last  continuance,  cannot  be  pleaded  in 
abatement  of  the  original  suit. 

Renner  A  Bussardv.  McMTfihaU.  (216)    74 

2.  The  txeeptio  rei  judicaUe  applies  only  to  final, 
or  definitive,  sentences  in  another  state,  or  in  a 
foreign  court,  upon  the  merits  of  the  case. 

Id.  note  1.  (217)    75 

FREIGHT— 1. 

See  Hypothecation,  1. 
See  Prize. 


FRAUDS. 


1.  E.  B.  Ct  having  an  interest  in  a  cargo  at  sea, 
agreed  with  J.  w.  for  the  sale  of  it,  and  J.  W. 
signed  the  following  agreement  in  writing: 
*'J.  W.  agrees  to  purchase  the  share  of  E.  Is. 
C.  in  the  cargo  of  the  ship  Arlstides,  W.  P.  Z., 
supercargo,  say  at  32,622.83,  at  fifteen  per  cent,  ad- 
vance on  sfud  amount,  payable  at  five  months  from 
this  date,  and  to  give  a  note  or  notes  for  the  same, 
with  an  approved  Indorser."  In  compliance  with 
this  agreement,  J.  W.  gave  his  notes  lor  the  sum 
mentioned,  and  In  an  action  upon  the  notes,  the 
want  of  a  legal  consideration  under  the  statute  of 
frauds  being  set  up  as  a  defense,  on  the  ground  of 
the  defect  of  mutuality  in  the  written  contract ;  the 
court  below  left  it  to  the  jury  to  infer  from  the  ev- 
idence an  actual  performance  lof  the  agi'eement; 
the  Jury  found  a  verdict  for  the  plaintiff,  and  the 
court  below  rendered  judgment  thereon.  The  judg- 
ment affirmed  by  this  courts 

Weightman  v.  CaldweU,  (85)    520 

2.  Note  on  the  17th  sec.  of  the  statute  of  frauds, 
as  to  the  sale  of  goods. 

Id.  note  3,  (89)    591 

3.  A  deed  made  upon  a  valuable  and  adequate 
oonsideration,  whicti  is  actually  made,  and  the 
change  of  property  bona  fide,  or  such  as  is  purport- 
ed to  be,  cannot  be  considered  as  a  conveyance  to 
defraud  creditors. 

Wheaton  v.  Sexton,  (603,  607)    636,  637 

4.  An  agreement  by  parol,  between  two  proprie- 
tors of  adjoining  lands,  to  employ  a  surveyor  to 
run  the  dhidingline  between  them,  and  that  it 
should  be  thus  ascertcUned  and  settled,  which  was 
executed,  and  the  line  accordingly  run  and  marked 
on  a  plat  by  the  serveyor  in  their  presence,  as  the 
boundary,  is  conclusive  in  an  action  of  ejectment, 
after  a  correspondent  possession  of  20  years  by  the 
parties  and  those  claiming  under  them.  Such  an 
agreement  is  not  within  the  statute  of  frauds,  as 
being  a  contract  for  the  sale  of  lands,  or  any  in- 
terest in  or  concerning  them. 

Boyd  V.  Qravea,  (618)    688 

See  Chancery,  28, 27,  28. 


GUARANTY-3. 

1.  B.,  a  merchant  in  New  York,  wrote  to  L.,  a 
merchant  in  New  Orleans,  on  the  9th  January,  1306, 
mentioning  that  a  ship,  belonging  to  T.  &  Son,  or 
Portland,  was  ordered  to  New  Orleans  for  freight, 
and  requesting  L.  to  procure  a  freight  for  her.  and 
purchase  and  put  on  board  of  her  600  bales  of  cot- 
ton on  the  owners'  account,  "  for  the  payment  of 
all  shipments  on  the  owners  account,thy  bills  on  T. 
&  Son.  of  Portland,  or  me,  sixty  days  sight,  shall 
meet  duehonor."  (In  the  13th  February,  B.  again 
wrote  to  L.,  reiterating  the  former  request,  ana  in- 
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closing  a  letter  from  T.  &  Son  to  L.,  oontaining 
their  instructions  to  L.,with  whom  they  afterwards 
continued  to  correspond,  adding,  "  thy  bills  on  mo 
for  their  acconnt,  for  cotton  they  ordered  shipped 
by  the  Mac,  shall  meet  with  due  honor."  On  the 
24th  July,  1806,  B.  again  wrote  L.  on  the  same  sub- 
ject, sajring,  "  the  owners  wish  her  loaded  on  their 
own  account,  for  the  payment  of  which  thy  bill  on 
me  shall  meet  with  due  honor  at  sixty  days  sight." 
L.  proceeded  to  purchase  and  ship  the  cotton,  and 
drew  several  bills  on  B.,  which  were  paid.  He 
afterwards  drew  two  bills  on  T.  &  Son,  payable  in 
New  York,  which  were  protested  for  non-payment, 
they  having,  in  the  meantime,  failed ;  and  about 
two  years  afierwards.  drew  bills  on  B.  for  the  bal- 
ance due,  Including  ihe  two  protested  billa,  dam- 
ages and  interest.  Held,  that  the  letters  of  the  ISth 
February,  and  24th  July,  oontained  no  revocation 
of  the  undertaking  in  the  letter  of  the  9t.h  Jan- 
uary; that  although  the  bills  on  T.  &  Son  were  not 
drawn  according  to  B.'s  assumption,  this  oou Id  only 
affect  the  riffht  of  L.  to  recover  the  damages  paid 
by  him  on  the  return  of  the  bills,  but  that  L.  iiad 
still  a  right  to  recover  on  the  original  guaranty  of 
the  debt.  It  was  also  held  that  X.,  by  making  his 
election  to  draw  upon  T.  &  Son,  in  the  first  instance, 
did  not,  thereby,  preclude  himself  from  resorting 
to  B.,  whose  undertaking  was,  in  effect,  a  promise 
to  furnish  the  funds  necessary  to  cany  mto  execu- 
tion the  adventure.  Also,  held,  that  L.  had  a  right 
to  recover  from  B.the  commissions,  disbursements, 
and  other  charges  of  the  transaction. 

Lanii»»  v.  Barker,  (101)    343 

2.  The  cases  on  the  subject  of  guaranty  collected, 
Note  I,  <14B)    356 

See  Bills  of  Exchange,  Ac,  6,  6. 


HYPOTHECATION-1. 

1.  A  hypothecation  of  the  ship  and  freight  by 
the  master,  is  invalid,  unless  it  is  shown  by  the 
creditor  that  the  advances  were  necessary  to 
effectuate  the  object  of  the  voyage,  or  the  safety 
of  the  ship)  and  the  supplies  could  not  be  procured 
upon  the  owner's  oredit,  or  with  his  funds  at  the 
place.  ■ 

The  Aurora,  (1<B)    46 

2.  A  bottomry  bond  jriven  to  pay  off  a  former 
bond,  must  stand  or  fall  with  the  first  hypotheca- 
tion, and  the  subsequent  lenders  can  only  claim 
upon  the  same  ground  with  the  preceding. 

Id.  (107)    43 

3.  Illustration  of  these  rules  by  foreign  writers 
and  codes. 

Jd.  notel,  aO0)   43 


INDICTMENT— 1. 
See  Constitutional  Law,  6. 

lNDICTMBNT-3. 

1.  Under  the  act  of  the 6th  July.  1813, "  to  prohibit 
American  vrasels  from  proceeding  to  or  trading 
with  the  enemies  of  the  United  States,  and  for  oth- 
er purposes,"  living  fat  oxen,  Ac.,  are  articles  of 
provision  and  munitions  of  war,  within  the  true  in- 
tent and  meaning  of  the  act. 

The  UnttedStatea  v.  Shddmi,  a]9)    199 

2.  Driving  living  fat  oxen,  &c.,  on  foot  is  not  a 
transportation  thereof  within  the  true  Intent  and 
meaning  of  the  same  act. 

Id.  (lb.)    199 

INFORMATION— 1. 

An  information  in  rem,  m  a  revenue,  or  instance 
cause,  is  synonomous  with  a  libel,  and  is  not  a  com- 
mon law  proceeding. 

The  Samtiel,  (14)    34 

INSURANCE-l. 

r 

1.  The  insurer  on  memorandum  articles,  is  only 
Mable  for  a  total  loss,  which  can  never  happen 
where  the  cargo,  or  part  of  it,  has  been  sent  on  by 
the  insured,  and  reaches  the  original  port  of  its 
destination. 

Morean  v.  Tlie  United.  Stales  In».  Co.,  (219)    73 

2.  Where  the  ship  bein|r  cast  on  shore,  near  the 
port  of  destination,  the  agent  of  the  insured  em- 
Wheat.  1,  2,  8,  4. 


General  Ikdbx. 
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ployed  persons  to  unlade  as  much  of  the  carffo  (of 
€om)  as  could  be  saved,  and  nearly  one-half  was 
landed,  dried,  and  sent  on  to  the  port  of  destina- 
tion, and  sold  by  the  consicrnees,  at  about  one- 
quarter  the  price  of  sound  corn,  this  was  held  not 
to  be  a  total  lofis,  and  the  insurer  not  to  be  liable. 
Id,  (lb.)    76 

8.  With  respect  to  such  articles,  the  underwriters 
are  free  from  all  partial  looses  of  every  kind,  which 
do  not  arise  from  a  contribution  towards  a  weneral 
averaire. 

Id.   note   2.   {Biays  v.   The   CheMpedHe  Ins. 
Co.)  (fSft)    78 

4.  It  is  now  the  established  rule,  that  a  dainssre 
ezceedingr  the  moiety  of  the  value  of  the  thlnjgr  in- 
sured, is  sufficient  to  authorize  an  abandonment, 
but  this  rule  has  been  deemed  not  to  extend  to  a 
cargo  consisting  wholly  of  memorandum  articles. 
lb.  note  3,  (Marcardier  v.  The  Chesapeake  Ir^s. 
Co.)  (288)    78 

So,  also,  in  the  cargo,  of  a  mixed  character,  con- 
sisting of  articles,  some  within,  and  some  without, 
the  purview  of  the  memorandum,  no  abandon- 
ment, for  mere  deterioration  in  value,  during  the 
voyage,  is  valid,  unless  the  damage  on  the  non- 
memorandum  drtlcles  exceeds  a  moiety  of  the 
whole  cargo,  including  the  memorandum  articles. 
Id.  (lb.)    78 

6.  Law  of  Italy  and  France  as  to  memorandum 
articles. 

id.  note  L  (231)    79 

IN8URANCE-3. 

1.  Insurance  on  a  vessel  and  freight  **  at  and  from 
Tenerilf e  to  the  Havanna,  and  at  and  from  thence  to 
New  York,  with  liberty  to  stop  at  Matanzas,"  with 
a  representation  that  the  vessel  was  to  stop  at  Ma- 
tanzas to  know  If  there  were  any  men-of-war 
off  the  Havanna.  The  vessel  sailed  on  the  voy- 
age insured,  and  put  into  Matanzas  to  avoid  Drft- 
Isn  cruisers,  who  were  then  off  the  Havanna,  and 
were  in  the  practice  of  capturing  neutral  vessels 
trading  from  one  Spanish  port  to  another.  While 
at  Mantanzas,  she  unloaded  her  cargo,  under  an 
order  from  the  Spanish  authorities :  and  afterwards 
proceeded  to  the  Havanna,  whence  she  sailed  on 
Iter  voyage  for  New  York,  and  was  afterwards  lost 
by  the  perils  of  the  seas.  It  was  proved  that  the 
stopping  and  delay  at  the  Havanna  was  necessary 
to  avoid  capture ;  that  no  delay  was  occasioned  by 
discharging  the  cargo,  and  that  the  risk  was  not 
increased,  but  diminished.  Held,  that  the  order  of 
the  Spanish  government  was  obtained  under  such 
circumstances  as  took  from  it  the  character  of  a 
via  ma^or  imposed  upon  the  master,  and  was  there- 
fore no  excuse  for  discharging  the  cargo  :  but  that 
the  stopping  and  delay  at  Matanzas  were  permitted 
by  the  policy,  and  that  the  unloading  the  cargo 
was  not  a  deviation.  This  case  distinguished  from 
that  of  the  Maryland  Ins  Co.  v.  LeRoy,  7  (>anch,28. 

HvjQhM  V.  The  Union  Im.  Co.,  (150)    357 

2.  To  entitle  the  plaintiff  to  recover  in  an  action 
on  a  policy  of  insurance,  the  loss  must  be  occasion- 
ed by  one  of  the  perils  insured  against.  The  in- 
sured cannot  recover  for  a  loss  by  barratry,  unless 
the  barratry  uroduced  the  loss ;  but  it  is  immaterial 
whether  the  loss  so  produced  occurred  during  the 
continuance  of  the  Imrratrv  or  afterwards. 

Swann  v.  The  Union  intfuratice  Company^ 

(168)    361 

3.  Ctises  on  the  subject  of  barratry. 

Notel,  axi)    368 

4.  A  vessel  within  a  port,  blockaded  after  the 
commcnotnnent  of  her  voyage,  and  prevented  from 
proceeding  on  it  sustains  a  loss  by  a  peril  within 
that  clause  of  the  policy  insuring  against  the  **  ar- 
rests, restraints,  ana  detainments  of  kinvs,"  &c.,  for 
which  the  insurers  are  liable :  and  if  tne  vessel  so 
prevented  be  a  neutral,  having  on  board  a  neutral 
cargo,  laden  before  the  institution  of  the  blockade, 
the  restraint  is  unlawful. 

divera  v.  The  Union  Insurance  Company, 

(183)    365 

5.  A  blockade  does  not,  according  to  modern  us- 
age, extend  to  a  neutral  vessel  found  in  port,  nor 
prevent  her  coining  out  with  the  car^o  wnlch  was 
on  board  when  the  blockade  was  instituted. 

Id.  (lb.)    365 

6.  A  technical  total  loss  must  continue  to  the 
time  of  abandonment.  Qucsre,  as  to  the  application 
of  this  principle  to  a  case  where  the  loss  was  bv  a 
restraint  on  the  blockade,  and  pn)of  made  of  the 
commencement  of  the  blockade,  but  no  proof  that 
it  continued  to  the  time  of  abandonment. 

Id.  (lb.)    365 

Wheat.  1,  2,  3,  4. 


INSOLVENT  LAW-4. 
See  Constitutional  Law,  1, 2, 5. 


JURISDICnON-1. 

1.  The  courts  of  this  country  have  no  jurisdiction 
to  redress  any  supposed  wrongs  committed  on  the 
high  seas,  upon  the  property  of  its  citizens,  by  a 
cruiser  regularly  commissioned  by  a  foreign  and 
friendly  power,  except  when  such  cruiser  hSa  been 
fitted  out  in  violation  of  our  neutrality. 

Ulnvincible,  (238)    80 

2.  Law  of  France  and  Spain,  and  practice  of  the 
Italian  states,  as  to  the  restitution  of  the  property 
of  their  subjects,  captured  by  foreign  cruisers,  and 
brought  into  their  ports. 

/d.  notes,  (243)    89 

3.  A  public  vessel  of  war,  belonging  to  the  Em- 
peror Napoleon,  which  was  before  the  property  of 
a  citizen  of  the  United  States,  and,  as  alleged, 
wrongfully  seized  by  the  French,  coming  into  our 
ports,  and  demeaning  herself  in  a  friendly  manner, 
held  to  be  exempt  from  the  jurisdiction  of  this 
country,  and  could  not  be  reclaimed  by  the  former 
owner  in  its  tribunals. 

Id.  note  h  {The  Exehanife)  (252)    84 

4.  The  exclusive  cognizance  of  questions  of  prize 
belonm  to  the  courts  of  the  capturing  power ;  but 
the  admiralty  courts  of  a  neutral  may  take  Juris- 
diction so  far  as  to  ascertain  whether  the  capture 
be  piratical,  or  made  in  violation  of  its  neutrality. 

Id.  (2S8)    86 

5.  A  citizen  of  a  territory  cannot  sue  a  citizen  of 
a  state,  in  the  court  of  the  United  States ;  nor  can 
those  courts  take  Jurlsdfction  by  other  parties 
being  Joined,  who  are  capable  or  suing ;  all  the 
parties,  on  each  side,  must  be  subject  to  the  juris- 
diction, or  the  suit  will  be  dismissed. 

The  Cf)rporation  of  New  Orleans  v.  Winter  et 
al.  (91)    44 

6.  In  this  respect,  there  is  no  distinction  between 
a  territory  and  the  District  of  Columbia;  the 
citizens  of  neither  can  sue  a  citizen  of  a  state,  in 
the  courts  of  the  United  States. 

Id.  (94)    45 

JURISDICTION-2. 

1.  Where  a  seizure  for  a  breach  of  the  laws  of  the 
United  States  is  finally  adjudged  wrongful,  and 
without  probable  cause,  by  their  courts,  the  party 
may  proceed,  at  his  election,  by  a  suit  at  common 
law,  or  in  the  Instance  court  of  admiralty,  for  dam- 
ages for  the  illegal  act.  But  the  common  law  rem- 
edy in  such  case  must  be  sought  for  in  the  state 
courts;  the  courts  of  the  United  States  having  no 
Jurisdiction  to  decide  on  the  conduct  of  their  offi- 
cers, in  the  execution  of  their  laws,  in  suits  at  com- 
mon law,  until  the  case  shall  have  passed  through 
the  state  courts. 

SUtcum  V.  Hayberrv  et  ai.  (10)    171 

2.  The  jurisdiction  of  the  Circuit  0>urt  having 
once  vested  between  citizens  of  different  states, 
cannot  be  devested  by  a  change  of  domicile  of  one 
of  the  parties,  and  his  removal  into  the  same  state 
with  the  adverse  party,  pendente  lite. 

Morgan's  Tieirs  v.  Morgan  et  al.  (290,  297)  24S,  944 

8.  This  court  has  not  Jurisdiction  to  issue  a  writ 
of  mandamus  to  the  register  of  a  land-office  of  the 
United  States,  commanding  him  to  enter  the  appli- 
cation of  a  party  for  certain  tracts  of  land,  accord- 
ing to  the  Tth  section  of  the  act  of  the  10th  of  May, 
1800,  "providing  for  the  sale  of  the  lands  ot  the 
United  States  north-west  of  the  Ohio,and  above  the 
mouth  of  Kentucky  River,"  which  mandamus  had 
been  refused  by  the  Supreme  Court  of  the  state  of 
Ohio,  upon  a  submission  bv  the  register  to  the  Ju- 
risdiction of  that  court,  being  the  highest  court  of 
law  or  equity  in  that  state. 

Srciuny  V.  Sittiman,  (309)    263 

4.  Cases  where  the  courts  of  the  United  States 
have,  or  have  not,  authority  to  issue  writs  of  man- 
damus. 

id.  note  2,  (370)    963 

See  constitutional  law. 

jURiSDicrrioN-s. 

1.  M'R.f  a  citizen  of  Kentucky,  brought  a  suit  in 
equity,  in  the  Circuit  Court  of  Kentucky,  asrainst 
C.  C,  stated  to  be  a  citizen  of  Virginia,  and;  B.  J. 
and  S.E. without  any  designation  oi  citizenship ;  all 
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Gbneral  Ikdkx. 


the  defendants  appeared  and  answered ;  and  a  de- 
cree was  pronounced  for  the  plaintiff:  it  was  held, 
that  if  a  joint  interest  vested  in  C.  C.  and  the  other 
defendants,  the  court  had  no  Jurisdiction  over  the 
cause.  But  that  if  a  distinct  interest  vested  in  C. 
C.,  so  that  substantial  Justice  (so  far  as  he  was  con- 
cerned) could  be  done,  without  affecting  the  other 
defendants,  the  Jurisdiction  of  the  court  might  be 
exercised  as  to  him  alone. 

Camertmv,  AT  Robert*,  (691)    467 

2.  This  court  has  no  Jurisdiction  of  causes 
brougrht  before  it  upon  a  certificate  of  division  of 
opinions  of  the  Judges  of  the  Circuit  Court  for  the 
District  of  Columbia.  The  appellate  Jurisdiction 
of  this  court,  in  respect  to  that  court,  only  extends 
to  the  final  Judarments  and  decrees  of  the  latter. 
Rossv.TripUiU  («»)    460 

See  Admiralty,  5,  6, 10, 17. 18, 19, 20,  21, 22, 28, 24. 

See  Constitutional  Law,  2, 3. 

See  Patent,  7. 

See  Practice,  14. 

See  Prize,  10, 11, 12, 13, 14. 

JURISDICTION-4. 

See  Chancery,  6,  <^  7, 18, 19. 
See  Prize,  2, 8,  7, 9. 


LEX  LOCI— 4. 

A  discharge  under  a  foreign  bankrupt  law  is  no 
bar  to  an  action,  in  the  courts  of  this  country,  on  a 
contract  made  here. 

M^MUUin  V.  ITJVeiO,  (209,  218)    558.  553 


wards  permitted  to  resume  her  voyage,  held  to  raise 
a  violent  presumption  that  she  had  a  license,  which 
the  claimant  not  having  repelled  by  explanatory 
evidence,  condemnation  was  pronounced. 

The  Langdtm  Chevea,  (103)    585- 

LIEN— 1. 
See  Statutes  of  Virginia. 

LIMITATION-L 
See  Statutes  of  Kentucky,  4. 

LIMITATION  OF  ACTIONS^-^ 

The  terms  *'beyond  seas,'*  in  the  proviso  or  sa\ing 
clause  of  a  statute  of  limitations,  are  equivalent  to 
without  the  limits  of  the  state  where  the  statute  Is 
enacted ;  and  a  party  who  is  without  those  limits  is 
entitled  to  the  benefit  of  the  exception. 

Murray  v.  Baker,  (541)    465 

See  Statutes  of  Tennessee,  4. 

LIMITATION  OP  ACTIONS— 4. 

See  Constitutional  law,  4. 
See  Ejectment,  4. 

LOCAL  LAW— 1. 
See  Statutes  of  Rhode  Island. 


See  Information. 
See  Admiralty,  1. 


See  Practice,  11. 


See  Practice. 


LIBEL-1. 


LIBEL-3. 


LIBEL— 4. 


LICBNSB-1. 


1.  Navigating  under  a  license  from  the  enemv,  is 
cause  of  confiscation,  and  is  closely  connected,  in 
principle,  with  the  offense  of  trading  with  the 
enemy:  In  both  cases,  the  knowledge  of  the  agent 
will  aliect  the  principal,  although  he  may,  in 
reality,  be  Ignorant  of  the  fact. 

The  Hiram,  (440)    131 

2.  Where  the  shin-owner  procured  the  license. 
the  existence  of  woich  was  known  to  the  super- 
cargo, but  the  claimants  of  the  cargo  were  igno- 
rant that  the  vessel  sailed  under  the  protection  of 
9  license,  this  was  held  to  constitute  such  con- 
structive notice  to  the  claimants  of  the  cargo  as 
precluded  them  from  showing  the  want  of  actual 
notice. 

Id.  (lb.)    131 

LICBNSB-2. 

The  sailing  under  the  enemy's  licence  constitutes, 
of  itself,  an  act  of  illegalitv,  which  subjects  the 

J  property  to  confiscation,  without  regard  to  the  ob- 
ect  of  the  voyage,  or  the  port  of  destination. 

The  Ariadne,  (148)    805 

LICENSE-8. 

1.  One  citizen  of  the  United  States  has  no  right  to 
purchase  of ,or  sell  to  another,a  license  or  pass  from 
the  public  enemy,to  be  used  on  board  an  American 
vessel 

Pattonv.Nichohvm,  (204)    371 

2.  Cases  on  the  subject  of  Licenses  collected. 

Notel,  (207)    378 

LICENSE^-4. 

1.  A  vessel  and  cargo,  which  is  liable  to  seizure  as 
enemy's  property,  or  for  sailing  under  the  pass  or 
license  of  the  enemy,  may  be  seized  after  ner  ar- 
rival in  a  port  of  the  United  States,  and  condemned 
as  prize  of  war.  The  delictum  is  not  purged  by  the 
termination  of  the  voyage. 

The  Caled<m1any  aOO)    588 

2.  The  circumstance  of  a  vessel  having  been  sent' 
into  an  enemy's  port  for  adjudication,  and  after- 
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See 

of  Maryland. 

OVv 

of  North  Carolina. 

See 

of  Kentucky. 

dOO 

of  Virginia, 

tsee 

of  Tennessee. 

LOCAL  LAW-2. 

1.  It  is  essential  to  the  validity  of  an  entrv,  that 
the  land  intended  to  be  appropriated  should  be  so 
described  as  to  give  notice  of  the  appropriation  to 
subsequent  locators. 

Johnmn  v.  PanneVs  K«4ni,  (208,  208)    881 

2.  In  taking  the  distance  from  one  point  to  anoth- 
er on  a  large  river,  the  measurement  is  to  l)e  with 
its  meanders,  and  not  in  a  direct  line. 

Id.  (211)    888 

8.  In  ascertaining  a  place  to  be  found  by  its  dis- 
tance from  another,  the  vague  words  *' about"  or 
''  nearly,"  and  the  like,  are  to  be  rejected,  if  there 
are  no  other  words  n*ndering  it  necessary  to  retain 
them  :  and  the  distance  is  to  be  taken  poeltlvely. 

Id.  (lb.)    888 

4.  Reasonable  certainty  is  required,  both  in  the 
descriptive  call  and  the  locative  call  of  an  entry :  ff 
the  descriptive  call  will  not  Inform  a  subsequent 
locator  in  what  neighborhood  he  is  to  search  for  the 
land,  the  entry  Is  defective,  unless  the  particular 
object  is  one  of  sufficient  notoriety.  If,  after  hav- 
ing reached  the  neighborhood,  the  locative  object 
cannot  be  found  within  the  limits  of  the  descriptive 
calls,  the  entry  is  also  defective.  A  single  call  may, 
at  the  same  time,  be  of  such  a  nature  (as,  for  ex> 
ample,  a  spring  of  general  notoriety),  as  to  consti- 
tute within  itself  a  call  of  description  and  of  loca- 
tion ;  but  if  this  call  be  accompanied  with  another, 
such  as  a  marked  tree  at  the  sprtnjr,  it  f^eems  to  be 
required  that  both  should  be  satisfied. 

Id.  {lb.)    888 

6.  The  call  for  an  unmarked  tree  of  a  kind  which 
is  common  in  the  neighborhood  of  a  place  sufficient- 
ly described  by  the  other  parts  of  the  entry  to  be 
fixed  with  certainty  maybe  considered  as  an  imma- 
terial call. 

Id.  (212)    888 

0.  Therefore,  where  the  entry  was  in  the  follow- 
ing words,  "D.  P.  enters  2.000  acres  on  a  treasury 
warrant  on  the  Ohio,  about  twelve  miles  below  the 
mouth  of  Licking,  beginning  at  a  hickory  and  sug* 
ar  tree  on  the  river  bank,  running  up  the  river 
from  thence  1,000  poles,  thence  at  right  angles  to 
the  same,  and  back  for  quantify,"  It  was  held,  that 
the  call  for  a  sugar  tree  might  be  declared  immate- 
rial, and  the  location  be  sustained  on  the  other 
calls. 

Id.  (219)    884 

7.  The  entry  in  this  case  was  decreed  to  be  sur- 
veyed, beginning  12  miles  below  the  mouth  of  Lick- 
ing on  the  bank  of  the  Ohio,  and  running  up  that 
river  1,000 poles;  which  line  was  to  form  tlie 
of  a  rectangular  parallelogram,  to  Include 
acres  of  land. 

Id.  (lb.) 

8.  An  error  in  description  is  not  fatal  in  an  entry 
if  it  does  not  mislead  a  subsequent  locator.   The 

Wheat.  1,  8.  3,  4. 
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foUowlngr  entry,  "  H.  M.  eoters  1,887  acres  of  land 
on  a  treasury  warrant,  No.  6,168,  adjoining  Chap- 
man Aston  on  the  west  side,  and  Israel  Christian  on 
the  north,  beirlnninff  at  Christian's  north-west  cor- 
ner, running  thence  west,  200  poles ;  thence  north 
parallel  with  Aston's  line,  until  an  east  course  to 
Aston's  line  will  include  the  quantity,"  was  held 
valid,  although  no  such  entry  as  that  referred  to 
could  be  found  in  the  name  of  Aston,  but  the  par- 
ticular de6«;iiption  clearly  pointed  out  an  entry  in 
the  name  of  Chapman  Austin,  as  the  one  intended, 
and  this,  together  with  Christian's  entry,  satisfied 
the  calls  of  H.  M.'s  entry. 

Shippv,Mmer*Hhetn,  (S16)    S48 

9.  It  is  a  general  rule  that  when  all  the  calls  of  an 
entry  cannot  be  complied  with,  because  some  are 
vague  or  repugnant,  the  latter  may  he  rejected  or 
controlled  by  other  material  calls  which  are  consis- 
tent and  certain.  Course  and  distance  yield  to 
known,  visible,  and  definite  objects;  but  they  do 
not  yield,  unless  to  calls  more  material  and  equally 
certain. 

Id.  (881)    850 

10.  It  is  a  settled  rule  that  where  no  other  figure 
is  called  for  in  an  entry,  it  is  to  be  surveyed  in  a 
square,  coincident  with  the  cardinal  points,  and 
large  enough  to  contain  the  given  quantity,  and 
that  the  point  of  beginning  is  deemed  to  be  the  cen- 
tre of  the  base  line  of  such  square. 

Id.  (8S8)    250 

11.  The  act  of  Kentucky  of  1707,  taken  in  connec- 
tion with  preceding  acts,  declaring  that  entries  for 
land  shall  become  void  if  not  surveyed  before  the 
first  day  of  October,  1708,  with  a  proviso  allowing 
to  infants  and  /ernes  covert  three  years  after  their 
several  disabilities  are  removed  to  complete  sur- 
veys on  their  entries ;  held,  that  if  any  one  or  more 
of  the  joint  owners  be  under  the  disability  of  infan- 
cy or  coverture,  it  brings  the  entrv  within  the  sav- 
ing of  the  proviso  as  to  all  the  other  owners.  Dis- 
tinction between  this  statute  and  a  statute  of  lim- 
itations of  personal  actions. 

Id,  (Ih.)    250 

12.  A  call  for  a  spring  branch  generally,  or  for  a 
spring  branch  to  include  a  marked  tree  at  the  head 
of  such  spring,  i»nota  sufficiently  specific  locative 
call ;  and  where  farther  certainty  'is  attempted  to 
be  given  by  ^  call  for  course  and  distance,  and  the 
course  is  not  exact,  and  the  distance  called  for  is  a 
mile  and  a  half  from  the  place  where  the  object  is 
to  be  found,  the  entry  is  void  for.  uncertainty. 

Id,  (306)    851 

Id.  By  the  act  of  incorporation  of  the  Union  Bank 
of  Georgetown,  ch.  86,  sec.  11,  the  shares  of  any  in- 
dlvidualstockholder  are  transferable  only  on  the 
books  of  the  bank,  according  to  the  rules  (conform- 
ably to  law)  established  by  tne  president  and  direc- 
tors ;  and  aU  debts  due  and  payable  to  the  bank,  by 
a  stockholder,  must  be  satisfied  before  a  transfer 
shall  be  made,  unless  the  president  and  directors 
should  direct  to  the  contrary.  Held,  that  no  person 
could  acquire  a  legal  title  to  any  shares,  except  un- 
der a  regular  transfer,  according  to  the  rules  of 
the  bank ;  and  if  any  person  takes  an  equitable  as- 
signment, it  must  be  subject  to  the  rights  of  the 
bank,  under  the  act  of  incorporation  of  which  he  is 
bound  to  take  notice. 

The  UnionBankv.  Laird,  OOO)    269 

14.  A  creditor  may  lawfully  take  and  hold  sev- 
eral securities  for  the  same  debt^  and  cannot  be  com- 
pelled to  yield  up  either  until  the  debt  is  paid ; 
therefore,  the  bank  has  a  riarht  to  take  security 
from  one  of  the  parties  to  a  bill  or  note  discounted 
by  it,  and  also  to  hold  the  shares  of  another  party 
as  security  for  the  same.    Id.  (304)    271 

See  Statutes  of  North  Carolina. 

See  Statutes  of  Maryland. 

LOCAL  LAW-«. 

• 

1.  Note  on  the  laws  of  Louisiana. 

Shepherd  v.  Hampton,  note  1,  (208)    393 

8.  If,  under  the  Virginia  land  law,  the  warrant 
must  be  lodged  in  the  office  of  the  surveyor  at  the 
time  when  tne  survey  is  made,hi8  certificate  stating 
that  the  survey  was  made  by  virtue  of  the  govern- 
or's warrant,  and  agreeably  to  the  royal  proclama- 
tion of  1763,  IS  sufficient  evidence  that  the  warrant 
was  in  his  possession  at  that  time. 

Craig  v.  Radford,  (504,  6(«7)    467,  468 

8.  The  6th  sec.  of  the  act  of  Virginia  of  1748,  en- 
titled, "  An  act  directing  the  duty  of  surveyors 
of  lands,"  is  merely  directory  to  tne  officer,  and 
does  not  make  the  validity  of  the  sur>'ey  depend 
upon  his  conforming  to  its  requisitions. 

Id.  (607)    468 

Wheat.  1,  2,  8,  4. 


4.  A  sur>'ey  made  by  the  deputy-surveyor  is,  in 
law,  to  be  considered  as  made  by  the  principal  sur- 
veyor.   Id.  (608)    468 

See  Bills  of  Rxchange,  &c.,  1,  6. 

See  Chancery,  1,  8. 

See  Ejectment,  3. 

See  Statutes  of  Tennessee. 

See  Statutes  of  North  Carolina. 

See  Statutes  of  Georgia. 

LOCAL  LAW-4. 

1.  The  statute  of  charitable  uses  of  the  43d  Eliza- 
beth, c.  4,  te  not  in  force  In  Virginia. 

BaptUt  Association  v.  Hart's  Ex'rs,  (1)  499 
8.  If  there  is  nothing  in  a  patent  to  control  the 
call  for  course  and  distanoe,  the  land  must  be 
bounded  by  the  courses  and  distances  of  the  patent, 
according  to  the  magnetic  meridian.  But  it  is  a 
general  principle,  that  the  course  and  distance 
must  yield  to  natural  objects  called  for  in  the  pat- 
ent. 

3river*g  lessee  v.  Walker,    (444,  447)    61 1,  612 

3.  All  lands  are  supnoeed  to  be  actually  surveyed, 
and  the  intention  of  the  grant  is  to  convey  the  land 
according  to  the  actual  survey;  consequently  dis- 
tances must  be  lengthened  or  shortened,  and  courses 
varied,  so  as  to  conform  to  the  natural  objects 
called  for. 

id.  (447)    612 

4.  If  a  patent  refer  to  a  plat  annexed,  and  if  in 
that  plat  a  water-course  be  laid  down  as  running 
through  the  land,  the  tract  must  be  so  surveyed  as 
to  include  the  water-course,  and  to  conform  as 
nearly  as  may  be  to  the  plat,  although  the  lines 
thus  run  do  not  correspond  with  the  courses  and 
distances  mentioned  in  the  patent.,  and  although 
neither  llie  certificate  of  survey  nor  the  i)atent  call- 
ed for  that  water-course. 

Id.  (448)    612 

5.  The  rule  which  prevails  in  Kentucky  and 
Ohio,  as  to  land  titles,  is,  that,  at  law,  the  patent  is 
the  foundation  of  title,  and  neither  party  can 
bring  his  entry  before  the  court ;  but  a  junior  pat- 
entee, claiming,  under  an  elder  entry,  may,  in 
chancery,  support  his  equitable  title. 

AT  Arthur  v.  Browder,         (488,  401)    622,  623 

6.  A  description  which  will  identify  the  lands  is 
all  that  is  necessary  to  the  validity  of  a  grant ;  but 
the  law  requires  that  an  entry  should  be  made  with 
such  certainty,  that  subsequent  purchasers  may  be 
enabled  to  locate  the  adjacent  residuum. 

Id.  (408)    623 

7.  An  entry  for  1,000  acres  of  land  in  Ohio,  or 
Deer  Creek,  "  beginning  where  the  upper  line  of 
Ralph  Morgan's  entry  crosses  the  creek,  runniiig 
with  Morgan's  line  on  each  side  of  the  creek  400 
poles,  thence  up  the  creek  400  poles  in  a  direct  line, 
thence  from  each  side  of  the  iriven  line  with  the 
upper  line  at  right  angles  witn  the  side  lines  for 
quantity,*'  is  a  valid  entry. 

Id.  (406)    624 

8.  Distinction  between  amending  and  withdraw- 
ing an  entry. 

Id.  (Ih.)    624 

See  Chancery.  10. 
See  Constitutional  Law,  6,  7. 
See  Covenant,  1. 
See  Ejectment,  1, 8,  8,  4. 


MASTER— 8. 

1.  Where  the  owner  of  certain  slaves,  and  also 
part  owner  of  a  vessel,  hired  the  slaves  to  the  mas- 
ter of  the  vessel,  to  proceed  as  mariners  on  board, 
on  a  voyage,  at  the  usual  wages,  and  without  any 
special  contract  of  hiring ;  held,  that  the  master, 
having  acted  with  good  faith,  was  not  responsible 
for  the  escape  of  the  slaves  in  a  foreign  port,  which 
was  one  of  the  contingent  termini  of  the  voyage ; 
and,  consequently,  within  the  hazards  to  which  the 
owner  knew  his  property  might  be  exposed ;  al- 
though it  was  douDtiul  whether  the  master  had 
strictly  pursued  his  orders  in  going  to  such  port. 
Beverly  V.  Brooke.  (100)    194 

8.  Duties  of  the  master  to  the  ship-owner,  and 
extent  of  his  responsibility.    Id.  note  I.   (100)    197 

3.  Effect  of  the  illegal  acts  of  the  master  upon  the 
owner's  property,  and  as  the  agent  of  the  cargo. 
Appendix,  note  1.  (87)    298 


NATIONAL  CHARACTER-1. 
See  Domicile. 
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NON-INTBROOURSB~1. 

Under  the  M  section  of  the  act  of  OonsrresB,  of 
The  28th  June,  1809,  every  veeeel  bound  to  a  forei^rn 
permitted  port,  was  obliged  to  give  bond,  with  a 
conditio D  not  to  proceea  to  any  port  with  which 
commercial  intercourse  was  not  permitted,  nor  to 
trade  with  such  port. 

nie  Edward.,  (286)    87 

See  Evidence,  8,  4. 

NON-INTBRCOURSB-«. 
See  Admiralty,  1,  2, 26. 

NOTB8-3. 
Sec  Bills  of  Bxchanffe,  &c. 


ORDERS  IN  COUNCIL-1. 

Dates  and  substance  of  the  British  orders  in 
council,  French  decrees,  and  consequent  acts  of 
the  United  States  frovemment. 

The  Kdvoard,  note  1,  (277)    00 


PATBNT-8, 

1.  Qtiojre,  Whether, under  the  general  patent  law, 
improvements  on  different  machines  can  be  com- 
prehended in  the  same  patent,  so  as  to  ffive  a  ri^ht 
to  the  exclusive  use  oi  the  several  machines  sepa- 
rately, as  well  as  a  rig^ht  to  the  exclusive  use  of 
those  machines  in  combination. 

Ecam  V.  Ealtm,  (444,  606)    430,  446 

2.  However  tliis  may  be,  the  act  of  the  21st  of 
January,  1808,  ch.  117,  "for  the  relief  of  Oliver 
Evans,  authorizes  the  issuin^r  to  him  of  a  patent 
for  his  invention,  discovery  and  improvements,  in 
the  art  of  manufacturinir  flour,  ana  in  the  several 
machines  applicable  to  that  purpose. 

Id.  (606)    446 

3.  Oii^rc,  Whether  Ck>ngre8S  can  constitutionally 
decioe  the  fact,  that  a  particular  individual  is  an 
author  or  inventor  of  a  cert*iin  writing  or  inven- 
tion, so  as  to  preclude  Judicial  inquiry  into  the 
originality  of  the  authorship  or  invention. 

Id,  (618)    448 

4.  The  act  of  the  21st  of  January,  1808,  ch.  117,  for 
the  relief  of  Oliver  Evans,  does  not  decide  the  fact 
of  the  originality  of  his  invention,  but  leaves  the 
question  open  to  investigation  under  the  general 
patent  law. 

Id.  (513)    448 

5.  Under  the  6th  section  of  the  patent  law,  ch. 
156.  if  the  thing  secured  by  patent  had  been  in  use, 
or  bad  been  desci-ibed  in  a  public  work  anterior  to 
the  supposed  discovery,  the  patent  is  void,  whether 
the  patentee  had  a  knowledge  of  this  previous  use 
or  description,  or  not. 

Id.  (614)    448 

6.  Oliver  Evans  may  claim,  under  his  patent,  the 
exclusive  use  of  his  inventions  and  improvements 
in  the  art  of  manufacturing  flour  and  meal,  and  in 
the  several  machines  which  he  has  invented,  and  in 
his  improvement  on  machines  previously  discov- 
ered ;  out  where  his  claim  is  for  an  Improve- 
ment on  a  machine,  \ie  must  show  the  extent  of  his 
improvement,  so  that  a  person  understanding  the 
subject  may  comprehend  distinctly  in  what  it  con- 
sists 

Id.  (514,518)    448,440 

7.  The  act  for  the  relief  of  O.  Evans  is  grafted  on 
the  general  patent  law,  so  as  to  give  him  a  right  to 
sue  m  the  Circuit  Court,  for  an  iiifringement  of  his 
patent  rights,  although  the  defendant  may  be  a 
citizen  of  the  same  state  with  himself. 

Id.  (518)    440 

8.  Note  on  the  patent  laws.  Appendix,  note 
II.  (13)    484 

See  Practice,  18, 19. 

PENALTY--1. 
See  Fines,  Forfeitures,  Ac. 

PIRACY-3. 

1.  A  robbery  committed  on  the  high  seas,  al- 
though such  robbery,  if  committed  on  land,  would 
not.  bv  the  laws  of  the  United  States,  be  punishable 
with  death,  is  piracy,  under  the  8th  section  of  the 
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act  of  1790,  ch.  86  (IX.),  for  the  punishment  of  cer- 
tain crimes  against  the  United  states ;  and  the  cir- 
cuit courts  have  Jurisdiction  thereof. 

ITie  United  States  v.  Palmer,  (610, 026)    47»,  476 

2.  The  crime  of  robbery,  as  mentioned  in  the  act, 
is  the  crime  of  robbery  as  recognized  and  defined  bx 
common  law. 

Id.  (630)    477 

3.  The  crime  of  robbery,  committed  by  a  person 
who  is  not  a  citizen  of  the  United  States,  on  the 
high  seas,  on  board  of  a  ship  belonging  exclusively 
to  subjects  of  a  foreign  state,  or  on  persona  in  a 
foreign  vessel,  is  not  piracy  under  the  act,  and  is 
not  punlsbable  in  the  courts  of  the  United  States. 

Id.  (630)    477 

4.  When  a  civil  war  rages  in  a  foreign  nation, 
one  part  of  which  separates  itself  from  the  old  e»- 
tablished  government,  and  erects  itself  into  a  dis- 
tinct government,  the  courts  of  the  Union  mujct 
view  such  newlv-constituted  government  as  it  is 
viewed  by  the  legislative  and  executive  depart- 
ments of  the  government  of  the  United  States.  If 
that  government  remains  neutral,  but  recoornizes 
the  existence  of  a  civil  war.  the  courts  of  the  Union 
cannot  consider  as  criminal  those  acts  of  hostility 
which  war  authorizes,  and  which  the  new  govern- 
ment may  direct  against  its  enemy. 

Id.  (834)    478 

5.  The  same  testimony  which  would  be  sulBcient 
to  prove  that  a  vessel  or  person  is  in  the  service  of 
an  acknowledged  state,  is  admis^ble  to  prove  that 
they  are  in  the  service  of  such  newly-created  gov- 
ernment. Its  seal  cannot  be  allowed  to  prove  it- 
self, but  may  be  proved  by  such  testimony  as  the 
nature  of  the  case  admits ;  and  the  fact  that  a  re»- 
set  or  person  is  in  the  service  of  such  government 
may  be  established  otherwise,  should  it  be  imprao- 
tioable  to  prove  the  seal. 

Id.  (635)   478 

PLEADIN(>-1. 

If  matter  in  abatement  is  pleaded  pvia  darrein 
continuanae,  the  judgment,  if  against  the  defend- 
ant, is  peremptory. 

Renner  &  Bussard  v.  MarfiiaXL,  (218)    75 

See  Admiralty,  1. 

See  Amendments,  1,  2. 

See  Foreign  Suit. 

See  Information. 

PLEADING— 2, 

1.  Variances  between  the  writ  and  declaration, 
are  matters  pleadable  in  abatement  onlv,  and  can- 
not be  taken  advantage  of  upon  general  demurrer 
to  the  declaration. 

X>tttYUi  v.Cmloe,  (46,66)    180 

2.  No  profert  of  a  deed  is  necessary,  where  it  is 
stated  only  as  inducement,  and  where  the  plaintilT 
is  neither  a  party  nor  privy  to  it. 

Id.  (61)    184 

8.  Manner  of  assigning  breaches  upon  the 
covenants  of  title,  &c.. 

Id.  note  1,  (62)    185 

4.  In  a  writ  of  right,  brought  under  the  statute 
of  Kentucky,  where  the  demandant  described  his 
land  by  metes  and  bounds,  and  counted  against 
the  tenants  Jointly;  held,  that  this  was  matter 

f>ieadable  in  abatement  only,  and  that  by  pleading 
n  bar,  the  tenants  admitted  their  Joint  seizin,  and 
lost  the  opportunity  of  pleading  a  several  tenancy. 
h^tr  et  ol.  tJ.  CHeen,  (306,  807)    «4i8 

5.  The  tenants  could  not,  in  this  case,  severally 
plead,  in  addition  to  the  mlse  or  general  issue,  that 
neither  the  plaintiff,  nor  his  ancestor,  nor  any 
other  under  or  from  whom  he  derived  his  title  to 
the  demanded  premises,  were  ever  actually  seiaed 
or  possessed  thereof,  or  of  any  part  thereof :  be- 
cause it  amounted  to  the  general  issue,  and  was  an 
application  to.  the  mere  discretion  or  the  court:, 
which  is  not  examinable  upon  a  writ  of  error. 

id.  (306)    946 

6.  Qutere,  Whether  the  tenants  could  plead  the 
mlse  severally,  as  to  the  several  tenements  held  by 
them,  parcel  of  the  demandant's  premises,  without 
answering  or  pleading  anythin^r  as  to  the  residue. 

Id.  (306)    «46 

7.  Under  such  pleas,  and  the  replication  pre- 
scribed by  the  statute,  the  mlse  was  Joined ;  the 
parties  proceeded  to  trial :  and  the  f  ollowinir  gen- 
eral verdict  was  found,  viz. :  "  The  Jury  flna  that 
the  demandant  hath  more  mere  right  to  bold  the 
tenement,  as  he  hath  demanded,  than  the  tenants^ 
or  either  of  them,  have  to  hold  the  respective  tene- 
ments set  forth  in  their  respective  pleas,  they  beinf 
parcels  of  the  tenement  in  the  count  mentumed. 

Wheat  1,  2,  8,  4. 
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It  was  held,  that  this  verdict,  he\ng  certain  to  a 
common  Intent,  was  sufficient  to  sustain  a  jud^r- 
ment,  ^ 

Liter  et  oL  t).  Qreen.  (^)    «47 

8.  Also  held,  that  a  joint  judgment  airainst  the 

tenants  for  costs,  as  well  as  the  land,  was  correct. 

Id.  (311)    »47 

PLBADINO— 8. 

1.  If  an  action  be  broug-ht  airainst  an  officer 
maklnir  a  seizure  under  the  laws  of  the  United 
States,  for  a  supposed  trespass  while  the  suit  for  the 
forfeiture  is  depending  in  the  United  States  courts, 
the  fact  of  such  pendency  may  be  pleaded  in  abate- 
ment, or  as  a  temporary  bar  of  the  action.  If  the 
action  is  brought  after  a  decree  of  condemnation, 
then  that  fact  may  be  pleaded  us  a  bar ;  if  after  an 
acquittal,  with  a  certincate  of  reasonable  cause  of 
seizure,  then  that  may  be  pleaded  as  a  bar.  If,  after 
an  acquittal,  without  such  certificate,  then  the' 
officer  is  without  anv  Justification  for  the  seiz- 
ure, and  it  is  definitively  settled  to  be  a  tortious 
act.  If  to  an  action  of  trespass  in  a  state  court  for 
a  seizure,  the  seizing  officer  plead  the  fact  of  for- 
feiture in  his  defense  without  averring  a  lis  pendent^ 
or  a  condemnation,  or  an  acquittal,  with  a  certifi- 
cate of  reasonable  cause  of  seizure,  the  plea  is  bad ; 
for  it  attempts  to  put  in  issue  the  question  of  for- 
feiture in  a  state  court. 

QtUton  V.  HityU  (24fi,  818)    388,  399 

2.  The  statute  of  1794,  ch.  60,  s.  3,  prohibiting  the 
fitting  out  any  ship,  Ao.,  for  the  service  of  any  for- 
eign prince,  &c.,  to  cruise  against  the  subjects,  &c., 
ofany  other  foreign  prince,  &c.,  does  not  apply  to 
any  new  government,  unless  it  has  been  acknowl- 
edged by  the  United  States,  or  by  the  government 
of  the  country  to  which  such  new  irovernment  pre- 
viously belonged.  And  a  plea  setting  up  a  forfeit- 
ure under  that  statute  in  ntting  out  a  ship  to  cruise 
against  such  new  state,  must  aver  such  recogni- 
tion, or  it  is  bad. 

Id.  (328)    402 

3.  A  plea  Justifying  a  seizure  under  the  statute 
of  1794,  ch.  50,  need  not  state  the  particular  prince 
or  state  by  name,  against  whom  the  ship  was  in- 
tended to  cruise. 

Id.  (8S9)    40a 

4.  A  plea  Justifying  a  seizure  and  detention  bv 
virtue  of  the  7th  sec.  of  the  statute  of  1794,  ch.  60, 
under  the  express  instructions  of  the  President, 
must  aver  that  the  naval  or  military  force  of  the 
United  States  was  employed  for  that  purpose,  and 
that  the  seizor  belonged  to  the  force  so  employed. 

Id.  (881)    409 

5. .  To  trespass  for  taking  and  detaining,  and  con- 
verting property,  it  is  sufncient  to  plead  a  Justifica- 
tion of  the  taking  and  detention ;  and  if  the  plaintiff 
relies  on  the  conversion,  be  should  reply  it  by  way 
of  new  assignment. 

Id.  (326)    401 

6.    A  plea  alleging  a  seizure  for  a  forfeiture  as  a 

justification,  should  not  only  state  the  facts  relied 

on  to  establish  the  forfeiture,  but  aver  that  the 

?>roperty  thereby  became,  and  was  actually,  for- 
eited,  and  was  seized  as  forfeited. 

Id.  (327)    401 

POWBR-4. 

In  the  case  of  a  naked  power,  not  coupled  with 
an  interest,  the  law  reouires  that  every  pre-req- 
ulsite  to  the  exercise  of  that  power  should  pr«>- 
cede  its  exercise. 

WiUianu  v.  Peyton,  (77,  79)    518,  510 

PRACnCB-1. 

1.  Where  an  inspection  and  comparison  of  orig- 
inal documents  is  material  to  the  decision  of  a  prize 
cause,  this  court  will  order  the  orl^rinal  papers  to  be 
sent  up  from  the  court  below. 

TheElsineurn  (489)    180 

2.  In  cases  of  joint  or  conclusive  capture,  the 
usual  simplicity  of  the  prize  proceedings  is  neces- 
sarily departed  from;  and  where,  in  these  cases, 
there  is  the  least  doubt,  other  evidence  than  that 
arising  from  the  captured  vessel,  or  invoked  from 
other  prize  causes,  may  be  resorted  to. 

The  Oet/rge,   The  Bothnea,  and  the  Janataff 

(406)    133 

3.  If  the  national  character  of  the  property  capt- 
ured and  brought  in  tor  adjudication,  appears 
ambiguous,  and  neutral,  and  no  claim  is  interposed, 
the  cause  is  postponed  for  a  year  and  a  day  after 
the  prize  proceedings  are  commenced ;  and  if  no 

Wheat.  1,  2,  8,  4. 


claimant  appears  within  that  time,  the  property  is 
condemned  to  the  captors. 

The  Harrison^  (298)    96 

4.  In  prize  causes,  this  court  has  an  appellate 
Jurisdiction  only,  and  a  claim  cannot,  for  the  first 
time,  be  interposed  here;  but  where  the  court 
below  had  proceeded  to  adjudication,  before  the 
above  period  had  elapsed,  the  cause  was  remanded 
to  that  court,  with  directions  to  allow  a  claim  to  be 
filed  therein  and  the  libel  to  be  amended,  &c. 

Id.  Uh.)    05 

5.  An  agreement  in  a  court  of  common  law, 
chancery,  or  prize,  made  under  a  clear  mistake, 
will  be  set  aside. 

The  Hiram,  (444.  447)    131,  13S 

6.  W  here  the  action  is  brought  for  a  sum  certain, 
or  which  may  be  rendered  certain  by  computation. 
Judgment  for  the  damages  may  be  rendered  by  the 
court,  without  a  writ  or  inquiry. 

Renner  A  Bweard  v.  MarshalU  (218)    75 

7.  Until  the  cause  is  heard,  in  a  question  of 
prize >,  further  proof  cannot  be  admitted;  but  if, 
upon  the  opening,  it  appears  to  be  a  case  for 
further  proof.  It  may  be  admitted  itistontsr,  unless 
the  court  should  be  of  opinion  that  the  captors 
ought  to  be  allowed  to  produce  further  proof  also. 

The  Venus,  (113)    40 

8.  General  principles  of  the  practice  in  prize 
causes. 

Appendix^  note  II.,  (494)    145 

9.  Bxamination  of  the  captured  person  upon  the 
standing  interrogatories. 

Id.  (49S,496)    145 

10.  Delivery  of  the  papers  found  on  bourd  the 
captured  vessel. 

Id.  (496)  a45 

11.  Hearing  originally  confined  to  the  document- 
ary evidence  and  depositions  of  the  captured  per- 
sons. 

Id.  (496,409)    146 

12.  Claim  and  monition  to  proceed  to  adjudica- 
tion. 

Id.  (600)    147 

13.  By  what  circumstances  a  claim  may  be  ex- 
cluded. 

Id.  (601)    147 

14.  Delivery  upon  bail  and  sale  of  prize  property. 
Id.  (502,  508)    147,  148 

15.  Further  proof,  when  admitted,  and  how  ex- 
cluded. 

Id.  (504)    148 

16.  Plea  and  proof,    id.  (lb.)    148 

17.  Invocation  of  papers  from  other  causes,  and 
affidavits  of  captors. 

Id.  (606)    149 


PRACTICE^2. 

1.  A.  L.  brought  an  action  of  cu»ump9U  in  the 
Circuit  Court,  and  after  issue  )oined,  the  plaintiff 
died,  and  the  suit  was  revived  by  scire  facias  in  the 
name  of  his  administratrix,  while  the  suit  was 
still  depending  the  administratrix  intermarried 
with  P.  A.,  which  marriage  was  pleaded  puis  dar- 
rein contimumce.  Held,  that  the  scire  facias  was 
thereupon  abated,  and  a  new  mire  facias  might  be 
iwui'd  to  revive  the  original  suit  in  the  name  of  F. 
A.  and  wife,  as  the  personal  representative  of  A. 
L.,  in  order  to  enable  her  to  prosecute  the  suit  un- 
til a  final  Judgment,  under  the  Judiciary  act  of 
1789,  ch.  20,  sec.  31. 

M^Cmiiv.Lekamp's  Adm..  (111,115)    197,198 

2.  Under  the  Judiciary  act  of  1789,  ch.  20,  and  the 
act  of  thc^  dd  of  March,  1803,  ch.  98,  causes  of  ad- 
miralty and  maritime  Jurisdiction,  or  in  equity, 
cannot  be  removed,  by  writ  of  error,  from  the  Cir- 
cuit Court  for  re-examination  in  the  Supreme 
Court. 

The  San  Pedro,  082)    ao« 

8.  The  approjiriate  mode  of  removing  such 
causes  is  by  appeal ;  and  the  regulations  contained 
in  the  22d  and  zM.  sections  of  the  Judiciary  act,  re- 
specting the  time  within  which  a  writ  of  error 
shall  be  brought,  when  it  shall  operate  as  a  miper- 
sedeas-  the  citation  to  the  adverse  party,  the  secur- 
ity to  be  given  bv  the  plaintiff  in  error,  and  the  re- 
strictions upon  the  appellate  court  as  to  reversals, 
&c..  are  applicable  to  appeals,  and  to  be  substan- 
tially observed ;  except  that  where  the  appeal  is 
prayed  at  the  same  term  when  the  decree  is  pro- 
nounced, a  citation  is  not  necessary. 

Id.  (142)    S05 

4.  Nature  of  the  process  of  sequestration  in  the 
praotloe  of  the  civil  law. 

Laidlaw  v.  Organ,  note  1,  a79)    S14 
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NON-INTBROOUB8B-1. 

Under  the  8d  sectloQ  of  the  act  of  Ck^ngrress.  of 
the  28th  June,  1809,  every  vessel  bound  to  a  foreiflrn 
permitted  port,  was  oblkred  to  give  bond,  with  a 
condition  not  to  proceed  to  any  port  with  which 
commercial  intercourse  was  not  permitted,  nor  to 
trade  with  such  port. 

Tlie  Edward,  (286)    87 

See  Evidence,  3,  4. 

NON-INTBRCJOURSE-3. 
See  Admiralty,  1, 2, 25. 

NOTB8-8. 
See  Bills  of  Bxchangre,  &c. 


ORDERS  IN  COUNCIL-1. 

Dates  and  substance  of  the  British  orders  in 
council,  French  decrees,  and  consequent  acts  of 
the  United  States  government. 

The  Edward,  note  1,  (877)    00 


PATBNT-8. 

1.  Quan-e^  Whether.under  the  general  patent  law, 
Improvements  on  dilTerent  machines  can  be  com- 
prehended in  the  same  patent,  so  as  to  give  a  right 
to  the  exclusive  use  or  the  several  machines  sepa- 
rately, as  well  as  a  right  to  the  exclusive  use  of 
those  machines  in  combination. 

Evaiis  V.  EatAm,  (444,  fi06)    430,  446 

2.  However  this  may  be,  the  act  of  the  21st  of 
January,  1806,  ch.  117,  "for  the  relief  of  Oliver 
Evans,  authorizes  the  issuing  to  him  of  a  patent 
for  his  invention,  discovery  and  improvements,  in 
the  art  of  manufacturing  flour,  and  in  the  several 
machines  applicable  to  that  purpose. 

id.  (606)    446 

3.  QiWFrej  Whether  Congress  can  constitutionally 
decide  the  fact,  that  a  particular  individual  is  an 
author  or  inventor  of  a  certain  writing  or  inven- 
tion, so  as  to  preclude  Judicial  inquiry  into  the 
originality  of  the  authorship  or  invention. 

id.  (618)    448 

4.  The  act  of  the  21st  of  January,  1806,  ch.  117,  for 
the  relief  of  Oliver  Evans,  does  not  decide  the  fact 
of  the  originality  of  his  invention,  but  leaves  the 
question  open  to  investigation  under  the  general 
patent  law. 

Id.  (513)    448 

5.  Under  the  6th  section  of  the  patent  law,  ch. 
156.  if  the  thing  secured  by  patent  had  been  in  use, 
or  had  been  described  in  a  public  work  anterior  to 
the  supposed  discovery,  the  patent  is  void,  whether 
the  patentee  had  a  knowledge  of  this  previous  use 
or  description,  or  not. 

Id.  (514)    448 

6.  Oliver  Evans  may  claim,  under  his  patent,  the 
exclusive  use  of  his  inventions  and  improvements 
in  the  art  of  manufacturing  flour  and  meal,  and  in 
the  several  machines  which  he  has  invented,  and  in 
his  imurovcment  on  machines  previously  discov- 
ered ;  out  wh€»re  his  claim  is  for  an  Improve- 
ment on  a  machine,  he  must  show  the  extent  of  his 
improvement,  so  that  a  person  understanding  the 
subject  may  comprehend  distinctly  in  what  it  con- 
sists. 

'  Id.  (514, 518)    448,  440 

7.  The  act  for  the  relief  of  O.  Evans  is  grafted  on 
the  ^ueral  patent  law,  so  as  to  flrlve  him  a  right  to 
sue  m  the  Circuit  Oourt,  for  an  infringement  of  his 
patent  rights,  although  the  defendant  may  be  a 
citizen  of  the  same  state  with  himself. 

Id.  (518)    440 

8.  Note  on  the  patent  laws.  Appendix,  note 
II.  (13)    484 

See  Practice,  18, 10. 

PENALTF-l. 
See  Fines,  Forfeitures,  &o. 

PIRACY-3. 

1.  A  robbery  committed  on  the  high  seas,  al- 
though such  robbery,  if  committed  on  land,  would 
not,  bv  the  laws  of  the  United  States,  be  punishable 
with  death,  is  piracy,  under  the  8th  section  of  the 
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act  of  1790,  ch.  86  (IX.),  for  the  punishment  of  cer- 
tain crimes  against  the  United  States ;  and  the  cir- 
cuit courts  have  jurisdiction  thereof. 

The  United  Stales  v.  Palmer,  (610, 626)  47S,  476 
2.  The  crime  of  robbery,  as  mentioned  in  the  act, 
is  the  crime  of  robbery  as  recognized  and  defined  at 
oommon  law. 

Id.  (630)    477 

&  The  crime  of  robbery,  committed  by  a  person 
who  is  not  a  citizen  of  the  United  States,  on  the 
high  seas,  on  board  of  a  ship  belonging  exclusively 
to  subjects  of  a  foreign  state,  or  on  persons  in  a 
foreign  vessel.  Is  not  piracy  under  the  act,  and  is 
not  punisbabie  in  the  courts  of  the  United  States. 

Id.  (690)    477 

4.  When  a  civil  war  rages  in  a  foreign  nation, 
one  part  of  which  separates  itself  from  the  old  es- 
tablished government,  and  erects  itself  into  a  dis- 
tinct government,  the  courts  of  the  Union  must 
view  such  newlv-constituted  flrovemment  as  it  is 
viewed  by  the  legislative  and  executive  depart- 
ments of  the  government  of  the  United  States.  If 
that  government  remains  neutral,  but  reoo«iizes 
the  existence  of  a  civil  war.  the  courts  of  the  Union 
cannot  consider  as  criminal  those  acts  of  hostility 
which  war  authorizes,  and  which  the  new  govern- 
ment may  direct  against  its  enemy. 

Id.  (634)    478 

5.  The  same  testimony  which  would  be  sufficient 
to  prove  that  a  vessel  or  person  is  In  the  service  of 
an  acknowledged  state,  is  admissible  to  prove  that 
they  are  in  the  service  of  such  newly-created  gov- 
ernment. Its  seal  cannot  be  allowed  to  prove  it- 
self, but  may  be  proved  by  such  testimony  as  the 
nature  of  the  case  admits ;  and  the  fact  that  a  ves- 
sel or  person  is  in  the  service  of  such  government 
may  be  established  otherwise,  should  it  be  imprac- 
ticable to  prove  the  seal. 

Id.  (636)    478 

PLBADING-1. 

If  matter  in  abatement  is  pleaded  pui»  darrein 
continuance^  the  judgment.  If  against  the  defend- 
ant, isperemptory. 

Renner  A  Bussard  v,  ManfiaH,  (918)    75 

See  Admiralty,  1. 

See  Amendments,  1,  2. 

See  Foreign  Suit. 

See  Information. 

PLEADING-2. 

1.  Variances  between  the  writ  and  declaration, 
are  matters  pleadable  in  atmtement  only,  and  can- 
not be  taken  advantage  of  upon  general  demurrer 
to  the  declaration. 

DuvaU  V.  Craige,  (45,  66)    180 

2.  No  profert  of  a  deed  is  necessary,  where  it  Is 
stated  only  as  inducement,  and  where  the  plaintiff 
is  neither  a  party  nor  privy  to  it. 

Id.  (61)    184 

8.  Manner  of  assigning  breaches  upon  the 
covenants  of  title,  &c.. 

Id,  note  1,  (88)    188 

4.  In  a  writ  of  right,  brought  under  the  statute 
of  Kentucky,  where  the  demandant  described  his 
land  by  metes  and  bounds,  and  counted  against 
the  tenants  Jointly ;  held,  that  this  was  matter 
pleadable  in  abatement  only,  and  that  by  pleading 
in  bar,  the  tenants  admitted  their  Joint  seizin,  and 
lost  the  opportunity  of  pleading  a  several  tenancy. 

Liter  ct  dl.  v.  Oreen,  (806, 307)    M6 

5.  The  tenants  could  not,  in  this  case,  severally 
plead,  in  addition  to  the  mise  or  general  issue,  that 
neither  the  plaintilT,  nor  his  ancestor,  nor  any 
other  under  or  from  whom  he  derived  his  title  to 
the  demanded  premises,  were  ever  actually  f«elzed 
or  possessed  thereof,  or  of  any  part  thereof :  be- 
cause it  amounted  to  the  general  issue,  and  was  an 
application  to.  the  mere  discretion  of  the  court, 
which  is  not  examinable  upon  a  writ  of  error. 

Id.  (308)    »46 

6.  QtMere,  Whether  the  tenants  could  plead  the 
mise  severally,  as  to  the  several  tenements  held  by 
them,  parcel  of  the  demandant's  premises,  without 
answering  or  pleading  anything  as  to  the  residue. 

Jd.  (306)    848 

7.  Under  such  pleas,  and  the  replication  pre- 
scribed by  the  statute,  the  mise  was  joined ;  the 
parties  proceeded  to  trial ;  and  the  following  gen- 
eral verdict  was  found,  viz. :  "  The  Jury  flno  that 
the  demandant  hath  more  mere  rignt  to  hold  the 
tenement,  as  he  hath  demanded,  than  the  tenants, 
or  either  of  them,  have  to  hold  the  respective  tene- 
ments set  forth  in  their  respective  pleas,  they  beinc 
parcels  of  the  tenement  In  the  count  mentioned. 

Wheat.  1,  2,  8,  4. 
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It  was  held,  that  this  verdict,  heiog  oertaiD  to  a 
common  intent,  was  sufficient  to  sustain  a  judg- 
ment, 

Littr  et  oi.  V.  Qrem.  ($»)    «47 

8.  Also  held,  that  a  joint  judgment  asrainst  the 

tenants  for  costs,  as  well  as  the  land,  was  correct. 

Id.  (311)    »47 

PLEADING— 3. 

1.  If  an  action  be  broucrht  a«rainst  an  officer 
muking  a  seizure  under  the  laws  of  the  United 
States,  for  a  supposed  trespass  while  the  suit  for  the 
forfeiture  is  dependinif  in  the  United  States  courts, 
the  fact  of  such  pendency  may  be  pleaded  in  abate- 
ment, or  as  a  temporary  bar  of  the  action.  If  the 
action  is  brought  after  a  decree  of  condemnation, 
then  that  fact  may  be  pleaded  as  a  bar :  if  after  an 
acquittal,  with  a  oertlflcate  of  reasonable  cause  of 
seizure,  then  that  may  be  pleaded  as  a  bar.  If,  after 
an  acquittal*  without  such  certificate,  then  the' 
officer  is  without  any  Justification  for  the  seiz- 
ure, and  it  is  deftnittvely  settled  to  be  a  tortious 
act.  If  to  an  action  of  trespass  in  a  state  court  for 
a  seizure,  the  seizinflr  officer  plead  the  fact  of  for- 
feiture in  his  defense  without  averring  a  lis  pendens, 
or  a  condemnation,  or  an  acquittal,  with  a  certifi- 
cate of  reasonable  cause  of  seiiBure,  the  plea  is  bad ; 
for  it  attempts  to  put  in  issue  the  question  of  f oi^ 
felt u  re  in  a  state  court. 

CM«t4m  V,  HifUt,  (240,  318)    38»,  309 

2.  The  statute  of  1794,  ch.  SO,  s.  8,  probibitinir  the 
fitting  out  any  ship,  &c.,  for  the  service  of  any  for- 
eign prince,  &c.,  to  cruise  against  the  subjects,  Sus., 
ofany  other  foreign  prince,  &c.,  does  not  apply  to 
any  new  government,  unless  it  has  been  acknowl- 
edged by  the  United  States,  or  by  the  government 
of  the  country  to  which  such  new  government  pre- 
viously belonged.  And  a  plea  setung  up  a  forfeit- 
ure under  that  statute  in  fitting  out  a  ship  to  cruise 
against  such  new  state,  must  aver  such  recogni- 
tion, or  it  is  bad. 

id.  (328)    40» 

8.  A  plea  Justifying  a  seizure  under  the  statute 
of  1794,  ch.  50,  need  not  state  the  particular  prince 
or  state  by  name,  against  whom  the  ship  was  In- 
tended to  cruise. 

Id.  (829)    40» 

4.  A  plea  Justifying  a  seizure  and  detention  by 
virtue  of  the  7th  sec.  of  the  statute  of  1794,  ch.  GO, 
under  the  express  instructions  of  the  President, 
must  aver  that  the  naval  or  military  force  of  the 
United  States  was  employed  for  that  purpose,  and 
that  the  seizor  belonged  to  the  force  so  employed. 

Id.  (331)    40S 

5.  To  trespass  for  taking  and  detaining,  and  con- 
vertltig  property,  it  is  sufficient  to  plead  a  Justifica- 
tion of  the  taking  and  detention ;  and  if  the  plalntlir 
relies  on  the  conversion,  he  should  reply  it  by  way 
of  new  assignment. 

Id.  (326)    401 

6.  A  plea  alleging  a  seizure  for  a  forfeiture  as  a 
Justification,  should  not  only  state  the  facts  relied 
on  to  establish  the  forfeiture,  but  aver  that  the 

Jiroperty  thereby  became,  and  was  actually,  for- 
elted,  and  was  seized  as  forfeited. 

Id.  (827)    401 

POWBR-4. 

In  the  case  of  a  naked  power,  not  coupled  with 
an  interest,  the  law  reouires  that  every  pre-req- 
ulslte  to  the  exercise  of  that  power  should  pre- 
cede its  exercise. 

WmUMm  V.  Peuton,  (77.  79)    518,  510 

PRACnCE-l. 

1.  Where  an  inspection  and  comparison  of  orig- 
inal documents  is  material  to  the  decision  of  a  prize 
cause,  this  court  will  order  the  original  papers  to  be 
sent  UD  from  the  court  below. 

TfieElMneur.  (439)    180 

2.  In  cases  of  joint  or  conclusive  capture,  the 
usual  simplicity  of  the  prize  proceedings  is  neces- 
sarily departed  from;  and  wnero,  in  these  cases, 
there  is  the  least  doubt,  other  evidence  than  that 
arising  from  the  captured  vessel,  or  invoked  from 
other  prize  causes,  may  be  resorted  to. 

The  Getjtye,   The  BothnetL,  and  the  Jarutaf 

(408)    123 

3.  If  the  national  character  of  the  property  capt- 
ured and  brought  in  tor  adjudication,  appears 
ambiguous,  and  neutral,  and  no  claim  is  Interposed, 
the  cause  is  postponed  for  a  year  and  a  day  after 
the  prize  proceedings  are  commenced ;  and  if  no 

Wheat.  1,  2,  8,  4. 


claimant  appears  within  that  time,  the  property  is 
condemned  to  the  captors. 

The  Harriaon,  (206)    05 

4.  In  prize  oausesL  this  court  has  an  appellate 
Jurisdiction  only,  and  a  daim  cannot,  for  the  first 
time,  be  interposed  here;  but  where  the  court 
below  had  proceeded  to  adjudication,  before  the 
above  perioa  had  elapsed,  the  cause  was  remanded 
to  that  court,  with  directions  to  allow  a  claim  to  be 
filed  therein  and  the  libel  to  be  amended,  &c. 

Id.  (lb.)    05 

5.  An  agreement  in  a  court  of  common  law, 
chancery,  or  prize,  made  under  a  clear  mistake, 
will  be  set  aside. 

The  Hiram,  (444,  447)    131,  18» 

6.  Where  the  action  is  brought  for  a  sum  certain, 
or  which  may  be  rendered  certain  by  computation, 
judgment  for  the  damasres  may  be  rendered  by  the 
court,  without  a  writ  of  inquiry. 

Renner  A  Bunard  V.  Mardwll,  (218)    75 

7.  Until  the  cause  is  heard,  in  a  question  of 
prize*,  further  proof  cannot  be  admitted;  but  If, 
upon  the  opening,  it  appears  to  be  a  case  lor 
further  proof,  it  may  be  admitted  instanUr,  unless 
the  court  should  be  of  opinion  that  the  captors 
ought  to  be  allowed  to  produce  further  proof  also. 

77i€  Veniis,  (118)    40 

8.  General  principles  of  the  practice  in  prize 
causes. 

Appendix,  note  TI.,  (494)    145 

9.  Examination  of  the  captured  person  upon  the 
standing  interrogatories. 

Id.  (496,496)    145 

10.  Delivery  of  the  papers  found  on  board  the 
captured  vessel. 

Id.  (495)  445 

11.  Hearing  originally  confined  to  the  document- 
ary evidence  and  depositions  of  the  captured  per^ 
sons. 

Id.  (496,499)    146 

12.  Claim  and  monition  to  proceed  to  adjudica- 
tion. 

Id.  (600)    147 

13.  By  what  circumstances  a  claim  may  be  ex- 
cluded. 

Id.  (601)    147 

14.  Delivery  upon  bail  and  sale  of  prize  property. 
Id.  (502,608)    147,  148 

16.  Further  proof,  when  admitted,  and  how  ex- 
cluded. 

Id.  (604)    148 

16.  Plea  and  proof.    Id.  (lb.)    148 

17.  Invocation  of  papers  from  other  causes,  and 
affidavits  of  captors. 

Id.  (606)    140 


PRACnCB-2. 

1.  A.  L.  brought  an  action  of  cumtmngtt  in  the 
Circuit  Court,  and  after  issue  Joined,  the  plaintiff 
died,  and  the  suit  was  revived  by  teire  facUu  In  the 
name  of  his  administratrix,  while  the  suit  was 
still  depending  the  administratrix  intermarried 
with  F.  A.,  which  marriage  was  pleaded  puU  dar- 
rein continuance.  Held,  that  the  scir^  facias  was 
thereupon  abated,  and  a  new  scire  facias  might  be 
issued  to  revive  the  original  suit  in  the  name  of  F. 
A.  and  wife,  as  the  personal  representative  of  A. 
L.,  in  order  to  enable  her  to  prosecute  the  suit  un- 
til a  final  judgment,  under  the  judiciary  act  of 
1789,  ch.  20,  BPC.  31. 

ArCmav.Lekamp*8Adm..  ail,116)    107,108 

2.  Under  the  judiciary  act  of  1789,  ch.  20,  and  the 
act  of  the  dd  of  March,  1803,  ch.  93,  causes  of  ad- 
miralty and  maritime  jurisdiction,  or  in  equity, 
cannot  be  removed,  by  writ  of  error,  from  the  Cir- 
cuit Ck>urt  for  re-oxamination  in  the  Supreme 
Court 

The  San  Pedro,  03SS)    »0« 

3.  The  appropriate  mode  of  removing  such 
causes  is  by  appeal ;  and  the  regulations  contained 
in  the  22d  and  83d  sections  of  the  Judiciary  act,  re- 
specting the  time  within  which  a  writ  of  error 
shall  be  brought,  when  it  shall  operate  as  a  super- 
sedeatt;  the  citation  to  the  adverse  party,  the  secur- 
ity to  be  given  by  the  plaintiff  in  error,  and  the  re- 
strictions upon  the  appellate  court  as  to  reversals, 
Stc.y  are  applicable  to  appeals,  and  to  be  substan- 
tially obsc^rved ;  except  that  where  the  appeal  is 

I  prayed  at  the  same  term  when  the  decree  is  pro- 
nounced, a  citation  Ls  not  necessary. 

Id.  a42)    205 

4.  Nature  of  the  process  of  sequestration  in  the 
practice  of  the  civil  law. 

LaUUaw  v.  Organ,  note  1,  079)    814 
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5.  Intervention,  In  the  preotioe  of  the  oivil  law, 
nature  of. 

Laidlaw  v.  Organ^  note  2,  (182)    817 

6.  A  verdict  is  bad,  if  it  varies  from  the  issue  in  a 
substantial  matter,  or  if  it  find  only  a  part  of  that 
which  is  in  Issue :  and.  thouflrh  the  court  may  flrive 
form  to  a  g-eneral  flndlnfl[,  so  as  to  make  it  harmo- 
nisEe  with  the  issue,  yet^  if  it  appears  that  the  flndlnff 
is  different  from  the  issue,  or  is  confined  to  a  part 
only  of  the  matter  in  issue,  no  Judgment  can  be 
rendered  upon  the  verdict. 

PatUrmn  v.  The  United  States,  (2S1)    »«4 

7.  A  Circuit  Court  has  no  authority  to  issue  a 
certiorari,  or  other  compulsory  process,  to  the 
District  Court,  for  the  removal  of  a  cause  from  that 
Jurisdiction,  before  a  final  Judgment  or  decree  is 
pronounced. 

Id.  .(S36)    SSft 

8.  In  such  a  case  the  District  Court  may,  and 
ought,  to  refuse  obedience  to  the  process  of  the 
Circuit  Court:  and  either  party  may  move  the 
Circuit  Court  for  a  procedendo,  arter  the  transcript 
of  the  record  is  removed  into  that  court,  or  may 
pursue  the  cause  in  the  District  Ck>urtt  as  if  it  had 
not  been  removed. 

Id,  (2S6)    »86 

9.  But  if  the  party,  instead  of  property  taking 
advantage  of  the  liregularity  in  the  proceedings, 
enters  his  appearance  in  the  Circuit  Court,  takes 
defense,  and  pleads  to  issue,  it  is  too  late,  after  ver- 
dict, to  object  to  the  irregularity,  and  the  Supreme 
Court  win,  on  error,  consider  the  cause  as  an 
original  suit  in  the  Circuit  Court. 

Id.  (lb.)    nne 

10.  The  Jurisdiction  of  the  Ch*cuit  Court,  having 
vested  between  citizens  of  different  states,  cannot 
be  devested  by  a. change  of  domicile  of  one  of  the 
parties,  and  his  removal  into  the  same  state  with 
the  adverse  party,  pendetUe  lite. 

Morgan's  heirs  v.  Morgan  et  al. 

(280  807)    S4S    244 

11.  Bule  requiring  all  persons  interested  to  be 
parties  to  a  bill  In  chancery. 

Id.  (296)    »44 

12.  Exceptions  to  this  rule.    Id.  note  1,  (lb.)    244 
18.  Form  of  proceeding  in  writs  of  right. 

Liter  et  <U.  v.  Oreen,  (906)    246 

14.  Distinction  between  a  writ  of  right  patent, 
and  a  writ  of  right  dose.    2d.  note  1,         (311)    247 

15.  No  writ  of  error  lies  to  the  highest  court  of 
law  or  equity  of  a  state,  under  the  &th  section  of 
the  Judiciary  act  of  1789,  unless  there  is  something 
apparent  on  the  record  bringing  the  case  within 
the  appellate  Jurisdiction  of  this  court. 

InoUe  V.  Coolidge,  (868,  868)    261,  262 

16.  The  report  of  tne  Judge  who  tries  the  cause 
at  nieiprius  containing  a  statement  of  the  facts,  is 
not  to  be  considered  as  a  part  of  the  record ;  the 
Judgment  being  rendered  upon  a  general  verdict, 
ana  the  report  being  mere  matter  in  pa<8  to  regu- 
late the  discretion  of  the  court,  as  to  the  propriety 
of  granting  a  new  trial,  the  writ  of  error,  in  such  a 
case,  will  be  dismissed. 

Id.  (368)    262 

17.  Consequence  of  moving  for  a  new  trial,  in- 
stead of  tendering  a  bill  of  exceptions,  or  having  a 
special  verdict  found. 

Id.  note  6,  (867)    262 

18.  No  costs  are  given  where  the  writ  of  error  is 
dismissed  for  want  of  Jurisdiction. 

Id.  (868)    263 

19.  But  costs  will  be  allowed,  if  the  original  de- 
fendant be  also  defendant  in  error. 

Id.  (363)    261 

20.  Where  a  chancery  cause  is  set  down  for  hear- 
ing on  the  bill,  answer,  and  exhibits,  without  other 
pleadings,  the  whole  of  the  answer  must  be  consid- 
ered as  true. 

Leeds  v.  The  Marine  Ins.  Co.  of  Alexandria, 

(380,  888)     266,  268 

21.  A  writ  of  error  does  not  lie  to  carrv  to  this 
ooui*t  a  civil  cause  which  has  been  earned  from 
the  District  to  the  Circuit  Court  by  writ  of  error. 

The  United  States  v.  Barker,  (305)    271 

22.  The  United  States  never  pay  costs. 

Id.  {lb.)    271 

23.  The  provision  in  the  Judiciarv  act  of  1789,  ch. 
20,  sec.  30,  as  to  taking  depositions  de  bene  esse,  does 
not  applv  to  cases  pending  in  this  court,  but  only 
to  cases  in  the  district  and  circuit  courts.  Testi- 
mony by  depositions  can  be  regularly  taken  for 
this  court  only,  under  a  commission  issuing  ac- 
cording to  its  rules. 

TheArgo,  (287)    241 

24.  Farther  proof  in  revenue  or  instance  causes, 
id.  note  1.  (289)    241 
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See  Admiralty.  1. 

See  Bill  of  Bxcnange,  6. 

See  Chancery.  15,  Id. 

See  Constitutional  Law,  1,  2, 8, 4,  6. 

See  Jurisdiction,  1,  2, 8, 4. 

See  Prize. 

PRACTICB-8. 

1.  Informal  and  imperfect  proceedings  in  the 
District  Court,  corrected  and  explained  in  the  Cir- 
cuit Court. 

The  FriendschafU  a4, 45)    322,  3SO 

2.  A  bill  of  lading,  consigning  the  goods  to  a 
neutral,  though  unaccompanied  by  an  invoice  or 
letter  of  advice,  is  sufficient  evidence  to  lay  a  foun- 
dation for  the  introduction  of  farther  proof. 

Id.  (48)    331 

8.  Spoliation  of  papers,  by  the  enemy  master, 
win  not  preclude  a  neutral  claimant  from  farther 
proof. 

Id.  (48)    381 

4.    Prize  practice  of  France  as  to  farther  proof. 
Note  1,  (49)    331 

6.  Decree  in  an  instance  cause  affirmed  with 
damages,  at  the  rate  of  6  per  centum  per  annum, 
on  the  amount  of  the  appraised  value  of  the  cargo 
(the  same  ha\ing  been  delivered  to  the  claimant  on 
ball),  including  Interest  from  the  date  of  the  de- 
cree of  condemnation  in  the  District  Court. 

T/ieXKano,  (58)    333 

6.  A  witness  offered  to  be  examined  tfiva  voce,  in 
open  court,  in  an  instance  cause,  ordered  to  be  ex- 
amined out  of  court. 

The  Samuel,  (77)    33S 

7.  Decree  of  restitution  affirmed  in  this  court* 
with  a  certificate  of  reasonable  cause  of  seizure, 
in  an  instance  cause,  on  farther  proof. 

The  San  Pedro,  (78)    33S 

8.  An  agreement  of  the  parties  entered  on  the 
transcript,  stating  the  amount  of  damages  to  bead- 
Judged  to  one  or  the  parties  upon  several  alter- 
natives (the  verdict  stating  no  alternative),  not  re- 
garded by  this  court  as  a  part  of  the  record  brought 
up  by  the  writ  of  error;  but  a  venire  de  novo 
awarded  to  have  the  damages  assessed  by  a  Jury  in 
the  court  below. 

Lanusse  v.  Barker,  a47)    356 

9.  A  conveyance  by  a  plaintifTs  lessor  during 
the  pendency  of  an  action  of  ejectment,  can  only 
operate  upon  his  reversionary  interest,  and  cannot 
extinguish  the  prior  lease.  If  the  lease  expire  dur- 
ing the  pendency  of  a  suit,  the  plaintiff  cannot  re- 
cover hiis  term  at  law,  without  navlng  it  enlarged 
by  the  court,  and  can  proceed  only  for  antecedent 
damaff  6fi 

Robinson  V.  CampbetL         (212,  223)    373,  376 

10.  Note  on  the  effect  of  an  outstanding  title  in 
a  third  person,  in  ejectment. 

Notel,  (224)    376 

11.  libel  for  a  forfeiture  of  goods  imported  into 
the  United  States,  and  alleged  to  have  been  ex- 
ported from  Bordeaux,  in  France,  and  invoiced  at 
a  less  sum  than  the  actual  cost,  at  the  place  of  ex- 
portation, contrary  to  the  66th  section  of  the  col- 
lection law,  ch.  128.  It  appeared  that  the  goods 
were  originally  shipped  from  Liverpool,  and  were 
landed  at  Bordeaux.  Restitution  decreed  upon 
the  evidence  as  to  the  cost  of  the  goods  at  Bor- 
deaux ;  the  form  of  the  libel  excluding  all  inquiry 
as  to  their  cost  at  Liverpool,  the  place  where  they 
were  originally  shipped,  and  as  to  continuity  of 
voyage. 

The  United  Stale*  v.  180  CrtUes,         &aSS>    377 

12.  Where  a  neutral  ship-owner  lends  his  name 
to  cover  a  fraud  with  regard  to  the  caii^,  this  cir- 
cumstance will  subject  the  ship  to  condemnation. 

TheFortunOf  (236,245)    379.381 

18.    It  is  a  relaxation  of  the  rules  of  t-he  Prize 

Court,  to  allow  time  for  fartiier  proof,  in  a  caae 

where  there  has  been  a  concealment  of  material 


papers. 
Id. 


(245)    381 


14.  This  court  has  no  Jurisdiction  under  the  25th 
section  of  the  Judiciary  act  of  1780,  ch.  20,  unless  the 
Judgment  or  decree  of  the  state  court  be  a  final 
Judgment  or  decree.  A  Judgment,  reversing  that 
of  an  inferior  court,  and  awarding  a  venire  faeias 
de  novo,  is  not  a  final  Judgment. 
mii^ijLHougton  V.  Moore,ZmZ^  Z^  (43a!>    ^^9 

15.  The  captors  are  competent  witnesses  upon  an 
order  for  farther  proof,  where  the  benefit  of  it  is 
extended  to  both  parties. 

The  Anne,  (435,444)    428,430 

16.  The  captors  are  always  competent  witnoasos» 

Wheat.  1.  2,  8,  4. 


Oenekal  Iin>Bx. 


as  to  the  drcumstanoes  of  the  capture,  whether  it 
be  Joint,  collusiTe,  or  within  neutral  territory. 

The  Anne,  (444)    4S0 

17.  Irregularities  on  the  part  of  the  captors,  orig- 
inating from  mere  mistake,  or  nesrligrenoef  which 
work  no  irreparable  mischief,  and  are  consistent 
with  good  fajth,  will  not  forfeit  their  rights  of 
prize. 

id.  (448)    481 

18.  Under  the  <Ith  section  of  the  patent  law  of 
17m,  ch.  156,  the  defendant  pleaded  the  general 
issue,  and  gave  notice  that  he  would  prove  at  the 
trial,  that  tbc  machine  for  the  use  of  which,  with- 
out license,  the  suit  was  brought,  had  been  used 

{>reviou8  to  the  alleged  invention  of  the  plaintiff, 
n  several  places  which  were  spedfled  in  the 
notice,  or  in  some  of  them.  **  and  also,  at  sundry 
other  places  in  Pennsylvania,  Maryland,  and  else- 
where in  the  United  States."  The  defendant,  hav- 
ing given  evidence  as  to  some  of  the  places  speci- 
fied, offered  evidence  as  to  others  not  specified. 
Held,  that  this  evidence  was  admissible ;  but  that 
the  powers  of  the  courts  in  such  a  case,  are  suffi- 
cient to  prevent,  and  will  be  exercised  to  prevent 
the  patentee  from  being  injured  by  surprises. 

Evans  v.  Eaton,  (4!^  508)    433,  445 

10.  Testimony  on  the  part  of  the  plaintiff,  that 
the  persons,  of  whose  prior  use  of  the  machine  the 
defendant  had  given  evidence,  had  paid  the  plaintiff 
for  license  to  use  the  machine,  ought  not  to  be  ab- 
solutely rejected,  though  entitled  to  very  little 
weight. 

Id.  (605)    446 

SO.  The  circuit  courts  have  no  power  to  set  aside 
their  decrees  in  equity  on  motion,  after  the  term  at 
which  they  are  rendered. 

Cameron  V.  AT RoherU,  (601)    467 

See  Jurisdiction. 

PRACTICE— 4. 

1.  A  writ  of  error  will  not  lie  on  a  Judgment  of 
non-suit. 

Evans  v.  Phniips,  (78)    516 

2.  The  refusal  of  the  court  to  grant  a  motion  for 
a  new  trial  affords  no  ground  for  a  writ  of  error. 

Barr  v,  Oralz,  (280)    555 

3.  Where  a  cause  is  brought  to  'this  court,  by 
writ  of  error,  or  appeal  from  the  highest  court  of 
law  or  equity  of  a  state,  under  the  25th  sec.  of  the 
Judiciary  act  of  1789,  c.  20,  upon  the  ground  that 
the  validity  of  a  statute  of  the  United  States  was 
drawn  in  question,  and  that  the  decision  of  the 
state  court  was  against  its  validity,  Ac. ;  or  that  the 
validity  of  a  statute  of  a  state  was  drawn  in  ques- 
tion, as  repugnant  to  the  constitution  or  the 
United  States,  and  the  decision  was  in  favor  of  its 
validity :  it  must  appear,  from  the  record,  that  the 
act  of  Congress,  or  the  constitutionality  of  the 
state  law  was  drawn  into  question. 

MUUr  V,  NichoUs,  (311,315)    578,  570 

4.  But  it  Is  not  required  that  the  record  should, 
in  terms,  state  a  misconstruction  of  the  act  of  Con- 
gress, or  that  it  was  drawn  into  question.  It  is 
sufficient  to  give  this  court  Jurisdiction  of  the 
cause,  that  the  record  should  show  that  an  act  of 
Congress  was  applicable  to  the  case. 

Id.  (315)    570 

5.  Depositions,  taken  on  further  proof,  in  one 
prize  cause,  cannot  be  invoked  into  another. 

Thet  Experiment,  (84)    590 

6.  Practice  of  invoking  testimony  in  the  prize 
causes. 

id.  Note  1,  (lb.)    5»0 

7.  A  sale  under  a  >l.  fa.,  duly  issued,  is  legal,  as 
respects  the  purchaser,  provided  the  writ  be  levied 
upon  the  property  before  the  return  day,  although 
the  sale  be  made  after  the  return  day  and  the  writ 
be  never  actually  returned. 

Wheaton  v.  Sextort,  (503,  506)    626 

8.  Depositions  taken  according  to  the  proviso  in 
the  30th  sec.  of  the  Judiciary  act,  of  1789,  c.  20, 
under  a  dedimuHpotetitatem, "  according  to  common 
usage,  when  it  may  be  necessary  to  prevent  a  fail- 
ure or  delay  of  Justice,'*  are,  under  no  circum- 
stances, to  be  considered  as  taken  de  bene  esse, 
whether  the  witnesses  reside  beyond  the  process 
of  the  court  or  within  it ;  the  provisions  of  the  act 
relative  to  depositions  taken  de  bene  esse  being  con- 
fined to  those  taken  under  the  enacting  part  of  the 
section. 

Sergeant  V.  BiddU^  (508)    627 

See  Admiralty,  1, 4,  5. 
Chancery,  20. 

PRESIDENT— 1. 
The  President's  instructions  of  the  28th  August, 
Wheat.  1,  2,  8,  4. 


1812,  prohibiting  the  interruption  of  vessels  coming 
from  Great  Britain,  in  consequence  of  the  supposed 
repeal  of  the  British  orders  in  council,  must  have 
been  actually  known  to  the  commanders  of  vessels 
of  war,  in  order  to  invalidate  captures  made  con- 
trary to  the  letter  and  spirit  of  the  instructions. 

The  Mary  A  Susan,  (Richardson  claimant), 

(67)    35 

PRBSIDENT~8. 
See  Admiralty,  18. 

PRIORITY-2. 
See  Duties,  2,  3,  4. 

PRIORITY-4. 

1.  The  United  States  are  not  entitled  to  priority 
over  other  creditors,  under  the  act  of  1700,  c.  128,  s. 
65,  upon  the  ground  of  the  debtor  having  made  an 
assignment  for  the  benefit  of  creditors,  unless  it  is 
proved  that  the  debtor  has  made  an  assignment  of 
all  his  property. 

United  States  v.  Howland,  (108, 116)    586,  528 

2.  Where  the  deed  of  assignment  conveys  only 
the  property  mentioned  in  a  schedule  annexed  to 
the  deed,  and  the  schedule  does  not  purport  to  con- 
tain all  the  property  of  the  party  woo  made  it,  the 
onus  jprobandi  is  thrown  on  the  United  States  to 
show  that  the  assignment  embraced  all  the  debtor's 
property. 

Id.  ai6)    528 

8.  The  decisions  on  the  subject  of  the  priority  of 
the  United  States  in  case  of  Insolvency,  &c.,  col- 
lected. 

Id.  note  1,  (U8)    520 

PRIZB-1. 

1.  Where  an  enemy's  vessel  was  captured  by  a 
pri\'ateer,  recaptured  by  another  enemy's  vessel, 
and  again  recaptured  by  another  privateer,  and 
brought  in  for  adjudication,  it  was  held,  that  the 

Rrlze  vested  in  the  last  captor :  an  Interest  acquired 
1  war.  by  possession,  being  devested  by  the  loss  of 
posession. 

TheAstreOy  (125)    52 

2.  A  neutral  ship,  chartered  for  a  voyage  from 
London  to  St.  Michaels,  thence  to  Fayal,  thence  to 
St.  Petersburg,  or  any  port  in  the  Baltic,  and  back 
to  London,  at  the  freight  of  1,000  guineas,  on  her 
passage  to  St.  Michaels  was  captured,  and  brought 
into  the  port  of  Wilmington,  N.  C,  for  adjudica- 
tion. A  part  of  the  cargo  was  condemned,  and  part 
restored.  The  freight  nras  held  to  be  chargeable 
upon  the  whole  cargo,  as  well  upon  that  part 
restored  as  upon  that  condemned. 

The  AnUmia  Johanndh,  (IfiO)    60 

Qucere,  Whether  more  than  a  pro  rata  freight 
was  due  to  the  master  in  such  case. 

Id.  (168)    62 

3.  The  charter-party  is  not  the  measure  by  which 
the  captor  is  bound,  where  the  freight  is  inflamed 
to  an  extraordinary  rate  by  the  perils  of  naviga- 
tion. 

Id.  note  1,  a70)    63 

4.  Where  the  goods  were  shipped  in  the  enemy's 
country,  in  pursuance  of  orders  from  this  country, 
received  before  the  declaration  of  war,  but  previ- 
ous to  the  execution  of  the  orders  the  shippers  be- 
came embarrassed,  and  assigned  the  goods  to  oer^ 
tain  bankers  to  secure  advances  made  by  them,  with 
a  request  to  the  consignees  to  remit  the  amount  to 
them  (the  bankers)  and  they  also  repeated  the  same 
request,  the  invoice  being  for  account  and  risk  of 
the  consignees,  but  stating  the  goods  to  be  then  the 
property  of  the  bankers ;  held,  that  the  goods  hav- 
ing been  purchased  and  shipped  in  pursuance  of  or^ 
ders  from  the  consignees,  the  property  was  origrin- 
ally  vested  in  them  and  was  not  devested  by  the  in- 
termediate assignment,  which  was  merely  intended 
to  transfer  the  right  to  the  debt  due  from  the  con- 
signees. 

The  Mary  and  Susan,  (B.  Q.  &.  H.  Van 
Wagenen,  claimants.)  (25)    27 

5.  The  property  of  a  citizen  engaged  in  trade  with 
the  enemy  is  liable  to  capture  and  confiscation  as 
prize,  whether  that  trade  be  carried  on  between  an 
enemy's  port  and  the  United  States,  or  between 
such  port  and  any  foreiim  country;  and  the  offense 
of  trading  with  the  enemy  is  complete  the  moment 
the  vessel  sails  with  the  inteution  to  carry  a  cargo 
to  an  enemy's  port. 

The  Ruoent  (74)    40 
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PRIZB-4. 

1.  The  ffovemment  of  the  United  States  having 
reco^rnized  tbe  existence  of  a  civil  war  between 
Spain  and  her  colonies,  but  remabilnflr  neutral,  the 
courts  of  the  Union  are  bound  to  consider  as  law- 
ful those  acts  which  war  autiiorizes.  and  which  the 
new  srovernments  in  South  America  may  direct 
against  their  enemy. 

The  Divina PcusUM-a,'  {GS^SB)    512,514 

2.  Unless  the  neutral  rights  of  the  United  States 
(as  ascertained  by  the  law  of  nations,  the  acts  of 
Oongi'ess,  and  treaties)  are  violated  by  the  cruis- 
ers sailing  under  commissions  from  those  govern- 
ments, captures  by  them  are  to  be  regarded  by  us 
as  other  captures,  Jure  belli,  are  regarded ;  the 
legality  of  which  cannot  be  determined  in  the 
courts  of  a  neutral  country. 

Id,  (64)    515 

3.  Note  on  the  Jurisdiction  of  neutral  courts  over 
belligerent  captures  made  in  violation  of  the  neu- 
tral Jurisdiction. 

7(2.  notoS.  (66)    515 

4.  Different  public  acts  by  which  the  government 
of  the  United  States  has  recognized  the  existence 
of  a  civil  war  between  Spain  and  her  colonies. 

AppendLr,  note  II.  (28)    686 

5.  Prize  code  of  Buenos  Ayres  and  Chili. 

Id,  26 

6.  Where  restitution  of  captured  property  is 
claimed,  upon  the  ground  that  the  force  of  the 
cruiser  making  the  capture  has  been  augmented 
within  the  United  States,  by  enlisting  men,  the 
burthen  of  proving  such  enlistment  is  thrown  upon 
the  claimant ;  and  that  fact  being  proved  by  him, 
it  is  incumbent  upon  the  captors  to  show,  by 
proof,  that  the  persons  so  enlisted  were  subjects 
or  citizens  of  tbe  prince  or  state  under  whose  flag 
the  cruiser  sails,  transiently  within  the  United 
states,  in  order  to  bring  the  case  within  the  pro- 
viso of  the  2d  sec.  of  the  act  of  June  6th,  1794,  c. 
226,  and  of  the  act  of  the  20th  April,  1818,  c.  83. 

TheEstrella,  (^,300)    574,576 

7.  The  right  of  adjudicating  on  all  captures  and 
questions  of  prize,  belongs  exclusively  to  the 
courts  of  the  captors  country ;  but,  it  is  an  excep- 
tion to  this  general  rule,  that  where  the  captured 
vessel  is  brought,  or  voluntarily  comes  infra  prm- 
sidiA  of  a  neutral  power,  that  power  has  a  right  to 
inquire  whether  its  own  neutrality  has  been  vio- 
lated by  the  cruiser  which  made  the  capture;  and, 
if  such  violation  has  been  committed,  is  in  duty 
bound  to  restore  to  the  original  owner  property 
captured  by  cruisers  illegally  equipped  in  its  ports. 

Id.  (307)    577 

8.  No  part  of  the  act  of  the  5th  June,  1794,  c.  t», 
is  tepealed  by  the  act  of  the  3d  March,  1817,  c.  58. 
The  act  of  1794,  c.  226,  remained  in  force  until  the 
act  of  the  20th  April,  1818,  c.  83,  by  which  all  the 
provisions  respecting  our  neutral  relations  were 
embraced,  and  all  former  laws  on  the  same  subject 
were  repealed. 

M.  (311)    578 

9.  In  the  absence  of  any  act  of  Congress  on  the 
subject,  the  courts  of  the  United  States  would 
have  authority,  under  the  general  law  of  nations, 
to  decree  restitution  of  property  captured  in  viola- 
tion of  their  neutrality,  under  a  commission.  Issued 
within  tbe  United  States,  or  under  an  armament, 
or  augmentation  of  tbe  armament,  or  crew  of  tbe 
capturing  vessel,  within  the  same. 

Id.  (311)    578 

10.  A  cruiser,  equipped  at  the  port  of  Cartha- 
gena,  in  South  America,  and  commissioned  under 
the  authority  of  the  province  of  Carthagena,  one 
of  the  United  Provinces  of  New  Grenada,  at  war 
with  Spain,  sailed  from  the  said  port,  and  captured 
on  the  high  seas,  as  prize,  a  vessel  and  cargo  be- 
longing to  the  subjects  of  the  KiAgof  Spain,  and 
put  a  prize  crew  on  board,  and  ordered  her  to  pro- 
ceed to  the  said  port  of  Carthagena :  the  captured 
vessel  was  afterwards  fallen  in  with  by  a  private 
armed  vessel  of  the  United  States,  and  the  cargo 
taken  out  and  brought  into  tbe  United  States  K>r 
adjudication  as  the  property  of  their  enemy.  The 
original  Spanish  owner,  and  the  prizci-master  from 
the  Carthagenlan  privateer,  both  claimed  the 
goods.  The  poifsession  was  decreed  to  be  restored 
to  the  Carthagenlan  prize-master. 

The  Neufstra  Serutra  de  to  CkirUiad.    (497)    624 

11.  War  having  been  recognized  to  exist  between 
Spain  and  her  colonies  by  the  government  of  the 
United  States,  it  Is  the  duty  of  the  courts  of  the 
United  States,  where  a  capture  is  made  by  either 
of  the  belligernet  parties,  without  any  violation  of 
our  neutrality,  and  the  captured  prize  is  brought 
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innocently  within  our  Jurisdiction,  to  leave  things 
in  the  same  state  thev  mid  them,  or  to  restore  them 
to  the  state  from  which  they  have  been  forcibly 
removed  by  the  act  of  our  own  citizens. 

Id.  (5(B)    625 

12.  The  Spanish  treaty  held  not  to  apply  to  the 
above  case,  as  the  court  could  not  consider  me  Car- 
thagenlan captors  as  pirates,  and  the  capture  was 
not  made  within  the  Jurisdictional  limits  of  the 
United  States,  the  only  two  cases  in  which  tbe 
treaty  enjoins  restitution. 

Id.  (502)    62ft 

See  Domicile. 

See  License. 

See  Practice,  6,  6. 


2. 


RULE   OF  1766-1. 

Grounds  of  the  rule  of  the  war  of  1756. 

The  Oimmereen,  (896,  a97) 

Origin  and  Judicial  history  of  the  rule. 

Avvtndix,  note  III.  (607)    149 
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8ALB-1. 

Where  R.  G.  agreed  with  the  managers  of  a  lot- 
tery to  take  2,600  tickets,  giving  approved  security 
on  the  delivery  of  the  tickets,  which  were  specified 
in  a  schedule,  and  deposited  in  books  of  100  tickets 
each,  thirteen  of  which  books  were  received  and 
paid  for  by  him,  and  the  remaining  twelve  were 
subscribed  by  him,  with  his  name  in  nls  own  hand- 
writing, and  Indorsed  by  the  managers,  **  Pur- 
chased, and  to  be  taken  by  R.  G."  and  on  tlie  en- 
velope covering  the  whole,  ^'  R.  G.,  12  books;**  on 
the  second  day  s  drawing  of  the  lottery,  one  of  the 
last  designated  tickets  was  drawn  a  prize  of  $20,000, 
and  between  the  third  and  fourth  day's  drawing  R. 
G.  tendered  sufficient  security,  and  demanded  the 
last  1,200  tickets,  and  the  managers  refused  to  de- 
liver the  prize  ticket ;  held,  that  the  property  in  the 
tickets  vested  when  the  selection  was  made  and  ab- 
sented to,  and  that  they  remained  in  the  possession 
of  the  vendors  merely  as  collateral  security,  and 
that  the  vendee  was  entitled  to  recover  the  amount 
of  theprize. 

Trwmp8fm  v.  Gray,  (76)    40 

2.  When  commodities  are  sold  by  the  bulk,  for  a 
gross  price,  the  sale  is  perfect;  but  if  the  price  is 
regulated  at  so  much  for  every  piece,  pound,  or 
measure,  the  sale  is  not  perfect,  except  only  as  to 
so  much  as  Is  actually  counted,  weighed  or  meas- 
ured. 

/d.  notel,  (64)    49 

8.  But  an  article,  purchased  in  general  terms, 
from  many  of  the  same  description,  if  afterwards 
selected  and  set  apart,  with  the  assent  of  Hie  par- 
tie)*,  as  the  thing  purchased,  is  as  completely  identl- 
fled,  and  as  completely  sold,  as  if  it  Had  been  se- 
lected previous  to  the  sale,  and  specified  in  the 
contract. 

Id.  (83)    42 

4.  Tbe  common  law  and  the  prize  lawv  as  to  tbe 
voting  of  property,  are  the  same,  by  which  the 
thing  sold,  after  the  completion  of  the  contract,  is 
at  the  risk  of  the  vendee. 

The  St.  Joze  Indiano.  (212)    74 

Rules  of  the  Roman  and  French  law  on  this  sub- 
ject. 

2d.  notel,  (lb.)    74 

5.  Where  an  agent  abroad  purchases  exclusively 
on  tbe  credit  of  his  principal,  or  makes  an  absolute 
appropriation  and  designation  of  the  property  for 
his  principal,  tbe  property  vests  in  the  principal 
Immediately  on  the  purchase. 

Id.  (lb.)    74 

But  where  a  merchant  abroad,  in  pursuance  of 
orders,  either  sells  his  own  goods,  or  purchases 
goods  on  his  own  credit,  no  property  in  the  goods 
vests  in  the  correspondent  until  he  has  done  some 
notorious  act  to  devest  himself  of  his  title,  or  has 
parted  with  the  possession  by  an  actual  and  uncon- 
ditional delivery  for  the  use  of  such  correspondent. 

Id.  (213)    74 

6.  If  the  thing  agreed  to  be  purchased  is  to  be 
sent  by  the  vendor  to  the  vendee,  it  Is  necessary,  to 
rhe  perfection  of  the  contract,  that  it  should  be  de- 
livered to  the  purchaser,  or  to  his  agent,  whloh  the 
master  of  a  ship,  to  many  purposes, Is  considered  to 
be 

Id.  note  2  (The  Ventuh  (lb.)    74 

See  Prize,  4,  6. 

Wheat.  1,  2.  8,  4. 
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SALE— 2. 

1.  Where  a  promissory  note  is  irlven  for  the  pur- 
chase of  real  property,  the  failure  of  consideration 
through  defect  of  title  must  be  total.  In  order  to 
constitute  a  defense  to  an  action  on  the  note. 

OreerdMf  .v  CoaK  03. 1«)    172, 173 

2.  Qwj^rej  Whether,  after  receivlnflr  a  deed,  a  par- 
ty can  avail  himself  at  law  even  of  a  total  failure 
of  consideration. 

id.  (1«)    173 

3.  But  where  the  note  is  given  with  full  knowl- 
edge of  the  extent  of  the  incumbrances,  and  the 

Earty  thus  consents  to  receive  the  title.  Its  defect 
I  no  leiral  bar  to  an  action  on  the  note. 

id.  m    173 

4.  Any  partial  defect  in  the  title  or  the  deed  is 
not  inquirable  into  by  a  court  of  law  in  an  action 
on  the  note;  but  the  party  must  seek  relief  in 
chancery. 

Jd.  ilh.)    173 

5.  Rule  of  the  French  law  as  to  the  recovery  of 
purchase  money  on  a  failure  of  title. 

Id.  notes,  (Ih,)    173 

6.  It  is  not  the  duty  of  the  vendee  to  communi- 
cate to  the  vendor  intelligence  of  extrinsic  circum- 
stances which  may  Influence  the  price  of  the  com- 
modity, where  the  particular  information  is  exclu- 
sively within  the  knowledge  of  the  vendee,  but  the 
means  of  intelligence  are  equally  open  to  both  par- 
ties. But,  at  the  same  time,  each  party  must  take 
care  not  to  say  or  do  anything  tending  to  impose 
upon  the  other. 

Ijamawti(a,v.  Organ,      (178,196)    S14,  818 

7.  Doctrine  of  Pothier  as  to  the  respective  obli- 
gations of  the  vendor  and  vendee  in  this  respect. 

id.  note  2,  (185)    215 

SALE— S. 

1.  In  an  action  by  the  vendee  for  a  breach  of  the 
contract  of  sale  by  the  vendor,  in  not  delivering 
the  article,  the  measure  of  damages  is  the  price  of 
the  article  at  the  time  of  the  breach  of  tiie  con- 
tract, and  not  at  any  subsequent  period. 

Shepherd  v.  HampUm,  (200)    369 

2  Qiurre,  How  far  this  rule  applies  to  a  case 
where  advances  of  money  have  been  made  by  the 
purchaser  under  the  contract. 

Id.  (lb.)    369 

3.  One  citizen  of  the  United  States  has  no  right 

to  purchase  of,  or  sell  to,  another,  a  license  or  pass 

from  the  public  enemy,  to  be  used  on  board  an 

American  vessel. 

Patton  17.  Nicholson,  (204)    371 

SALE-4. 

See  Chancery,  21, 22, 23, 24. 

SALVAGE^-1. 

Where  a  British  ship  was  captured  by  two  French 
frigates,  and,  after  a  part  of  the  cargo  was  taken 
out,  presented  to  the  libelants  in  the  cause,  citizens 
of  the  United  States  (then  neutral),  whose  vessel 
the  frigate  bad  before  taken  and  burnt,  by  whom 
the  prize  was  navigated  into  a  port  in  this  country, 
and,  pending  the  suit  instituted  by  them,  war  was 
declared  between  the  United  States  and  Great 
Britain,  it  was  determined,  that  this  was  a  case  of 
salvage.  A  salvage  of  one-half  was  given,  and  as 
to  the  residue,  it  was  placed  on  the  same  footing 
with  other  property  found  within  the  territory  at 
the  declaration  of  war,  and  might  be  claimed  on 
the  termination  of  war,  unless  previously  confis- 
cated by  the  sovereign  power. 

The  Astrea,  note  6.    ( The  A  dveu  t  u  re),  ( 128)    52 

SALVAGE-3. 

1.  An  American  vessel  was  captured  by  the 
enemy,  and  after  condemnation  and  sale  to  a  sub- 
ject of  the  enemy,  was  recaptured  by  an  American 
privateer.  Held,  that  the  original  owner  was  not 
entitled  to  restitution  on  payment  of  salvage,  un- 
der the  salvage  act  of  the  3d  March,  1800,  ch.  14,  and 
the  prize  act  of  26th  June,  1812,  ch.  107. 

The  Star,  (78)    338 

2.  By  the  general  maritime  law,  a  nentence  of 
condenmation  completf  ly  extinguishes  the  title  of 
the  original  proprietor. 

Id.  (86)    340 

3.  The  British  salvage  acts  reserves  the  Ju»t  pr«f- 
Uminii  as  to  vessels  of  British  subjects,  even  after 
condemnation,  unless  they  have  been  after  capture 
set  forth  as  ships  of  war. 

Id.  (88)    341 


4.  The  statute  of  the  48d  George  III.,  ch.  160,  sec. 
30,  has  no  farther  altered  the  previous  British  law 
than  to  fix  the  salvage  at  uniform  stipulated  rates. 
Instead  of  leaving  it  to  depend  upon  the  length  of 
time  the  recaptured  ship  was  in  the  hands  of  the 
enemy. 

The  Star,  (88)    341 

5.  Neither  of  the  British  statutes  extent  to  neu- 
tral property. 

Id.  ilh.)    341 

6.  The  6th  section  of  the  prize  act  of  1812,  eh.  107, 
does  not  repeal  any  of  the  provisions  of  the  salvage 
act  of  the  3d  March,  1800,  ch.  14,  but  is  merely  af- 
firmative of  the  pre-existing  law. 

Id.  (80)    341 

7.  By  our  law  the  rule  of  reciprocity  prevails 
upon  the  recapture  of  the  property  of  friends. 

Id.  (01)    341 

8.  Note  on  the  laws  of  the  different  maritime 
countries  of  Europe  as  to  recaptures  and  salvage. 

Notel,  '     (93)    342 

9.  Law  of  Great  Britain.    Id.  (94)    342 

10.  Law  of  France.    Id.  (95)    348 

11.  Law  of  Spain,  Portugal  and  Holland. 

Id.  (97)    343 

12.  Law  of  Denmark  and  Sweden.    Id,    (98)    344 

13.  Recaptures  from  pirates.    Id.  (99)    344 

SPECIFIC  PEHFORMANCE-1. 
See  C!hancery,  1, 2,  3,  4,  5,  6,  7. 

SPECIFIC  PERFORMANCB-2. 
See  Chancery,  4, 5, 6, 7, 8, 9, 10,  U,  12, 13, 14. 

SPECIFIC  PERFORMANCE- 3. 
See  Chancery,  1. 

STATUTES  OF  GE0RGIA~3. 

The  terms  "  beyond  seas,"  in  the  proviso  or  sav- 
ing clause  of  the  statute  of  limitations  of  Georgia, 
of  1767,  are  equivalent  to  without  the  limits  of  the 
state ;  and  a  party  who  is  without  those  limits  is 
entitled  to  the  benefit  of  the  exception. 

Murray  v.  Baker,  (541)    454 

STATUTES  OP  KENTUCKY— 1. 

1.  The  law  of  Kentucky  requires,  in  the  location 
of  warrants  for  land,  some  general  description  d€»s- 
ignating  the  place  where  the  particular  object  is  to 
be  found,  and  a  description  of  the  object  itself. 

Matmn  v.  Uord,  (133)    54 

The  general  description  must  be  such  as  will  en- 
able a  person,  intending  to  locate  the  adjacent  reside 
ixiiro,  and  using  reasonable  care  and  diligence,  to 
find  the  object  mentioned,  and  avoid  the  land  al- 
ready located.  If  the  description  will  fit  another 
place  better,  or  e<|ually  well,  it  is  defective. 

Id.  (lb.)    54 

The  hunter's  trace,  leading  from  Bryant's  station, 

over  the  waters  of  Hingston,  on  tlie  dividing  ridge 

between  the  waters  of  Hingston  and  Elk  horn,  is  a 

defective  description  and  will  not  sustain  the  entry. 

Id.  (130)    53 

2.  A  question  of  fact  respecting  the  validity  of 
the  location  of  a  warrant  for  lands,  under  the  laws 
of  Kentucky. 

Taulor  v.  WaUon  et  al.  (141)    56 

3.  Under  the  act  of  assembly  of  Kentucky,  of 
1708,  entitled,  *'  an  act  oon<;eminir  champerty  and 
maintenance,"  a  deed  will  pass  the  title  to  lands, 
notwithstanding  an  adverse  possession. 

Walden  V.  The  Heir»  of  Gratz,    (296,206)    94.95 

4.  The  statute  of  limitations  of  Kentucky  does 
not  dilTer  essentially  from  the  English  statute  of  the 
21  James  I.  c.  1,  and  Is  to  be  construed  as  that 
statute,  and  all  other  acts  of  limitation  founded 
upon  it,  have  been  construed ;  the  whole  possession 
must  be  taken  together ;  when  the  statute  has  once 
begun  to  run,  it  continues,  and  an  adverse  posses- 
sion, under  a  survey,  previous  to  its  being  carried 
into  grant,  may  be  connected  with  a  subsequent 
possession. 

Id.  (296)    95 

5.  Extract  from  the  preface  of  Bibb's  Reports  of 
Cases  in  the  Court  of  Appeals  of  Kentucky. 

Aitpendir,  note  I,  (489)    143 


Wheat.  1,  2,  3,  4. 
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STATUTES  OP  KENTUCKY 
See  Local  Law,  11. 
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STATUTES  OP  KENTTTKY 


See  Ejectment,  ^2,3. 
See  Local  Law. 


STATUTES  OF  MAKYLAND-1. 

The  act  of  assembly  of  Maryland,  prohlbltinsr  the 
imiiortation  of  slaves  Into  that  state  for  sale,  or  to 
reside,  does  not  extend  to  a  temporary  residence, 
nor  to  an  importation  by  a  hirer,  or  person  other 
than  the  tnaster  or  owner  of  such  slave. 

Hem-yv.BcOl,  (8)    »1 

STATUTES  OF  M ABYLAND-2. 
See  Treaty,  6,  7,  8. 

STATUTES  OF  MARYLAND-4. 
See  Constitutional  Law,  6,  7. 

STATUTES  OF  NORTH  CAROLINA-1. 

1.  The  act  o f  assembly  of  North  Carolina,  of  1777, 
cstablishingr  ofBces  for  receiving  entries  of  claims 
for  lands  in  the  several  counties  of  the  state, 
did  not  authorize  entries  for  lands  within  the 
Indian  boundary,  as  defined  by  the  treaty  of  the 
LonK  Island  of  Holston,  of  the  20th  of  July,  1777. 
The  act  of  April,  1778,  is  a  legislative  declaration, 
explaining  and  amending  the  former  act,  and  no 
title  is  acquired  by  an  entry  contrary  to  these  laws. 

Preslonw.  Brouxler.  (116)    50 

2.  The  acts  of  assembly  of  North  Caro11na,pa88ed 
between  the  year  1783  and  1788,  avoid  all  entries, 
surveys,  and  grants  of  lands,  set  apart  for  the  Che- 
rokee Indians,  and  no  title  can  be  thereby  acquired 
to  such  lands. 

Danforth*sL€»8cev.Th4mias^  (166)    59 

3.  The  boundaries  of  the  reservation  have  been 
altered  by  successive  treaties  with  the  Indians ;  but 
it  seems  that  the  mere  extinguishment  of  their  title 
did  not  subject  the  land  to  appropriations,  unless 
expressly  authorized  by  the  legislature. 

Id..  lib.)    59 

See  Statutes  of  Tennessee. 

STATUTES  OF  NORTH  CAR0LINA~2. 

1.  Where  the  plaintiffs  In  ejectment  claimed  un- 
der a  grant  from  tbe  state  of  North  Carolina,  com- 

Erehending  tbe  lands  for  which  the  suit  was 
rought,  and  the  defendants  claimed  under  a  Jun- 
ior patent,  and  a  nossession  of  seven  3'^ears,  w^hlch 
by  the  statutes  of  that  state  and  Tennesee,  consti- 
tutes a  bar  to  the  action,  if  the  possession  be  under 
color  of  title.  To  repel  this  defense,  the  plaintiffs 
proved  that  no  corner  or  course  of  the  grant,  un- 
der which  they  claimed,  was  marked,  except  the 
beginnning  comer ;  that  the  beginning,  and  nearly 
the  whole  land,  and  all  the  corners,  except  one, 
were  within  the  Cherokee  Indian  boundary,  not 
having  been  ceded  to  the  United  States  until  the 
year  1806,  within  seven  vears  from  which  time  the 
suit  was  brought,  but  the  land  in  the  defendant's 
poMession,  and  for  which  the  suit  was  brought^ 
did  not  lie  within  the  Indian  boundary.  It  was  held 
that,  notwithstanding  the  laws  of  the  United  States 
prohibited  all  persons  from  surveying  or  marking 
any  lands  within  the  Indian  territory,  and  the 
plaintiffs  could  not  therefore  survey  the  lands 
granted  to  them,  the  defendants  were  entitled  to 
hold  the  part  possessed  by  them  for  the  period  of 
seven  years  under  color  of  title. 

jSriverel  al.  v.  Rayan  et  al,  (25)    175 

2.  A  question  relative  to  the  title  of  the  late  Ma- 
ior-General  Nathaniel  Greene,  to  26,000  acres  of 
land  given  to  him,  within  the  bounds  of  the  land 
reserved  for  the  use  of  the  army,  bv  the  10th  sec- 
tion of  the  act  of  the  legislature  of  North  Carolina, 
passed  in  1782,  as  a  mark  of  the  sense  entertained 
by  that  state  of  his  eminent  services. 

Rutherford  v.  Oreen's  heirs,  (196)    218 

STATUTES  OF  NORTH  CAROLINA-3. 

1.  The  state  of  North  Carolina,  by  her  act  of  ces- 
sion of  the  western  lands,  of  1789,  ch.  3,  recited  in 
the  act  of  Congress  of  1790,  ch.  33,  accepting  that 
cession,  and  bv  her  act  of  1808,  ch.  3,  ceding  to  Ten- 
nessee the  right  to  issue  grants,  has  parted  with 
her  right  to  issue  grants  for  lands  within  the  state 
of  Tennessee,  upon  entries  made  before  the  ces- 
sion. 

Bwton  r.  Wmiams,  (620)    452 

2.  But  it  seems,  that  the  holder  of  such  a  grant 
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may  resort  to  the  etmity  Jurisdiction  of  the  United 
States  Court  for  relief. 

Id.  (540)    454 

3.  Under  the  cession  act  of  North  Carolina  of 
1789,  ch.  3,  ratified  by  the  act  of  Congress  of  1790, 
ch.  33,  the  United  States  held  the  domain  of  the 
vacant  lands  in  Tennessee,  subject  to  the  right 
which  North  Carolina  retained  of  perfecting  the 
inchoate  titles  created  under  her  laws. 

Id.  (588)    45S 

4.  The  act  of  North  Carolina  of  1803,  ch.  3,  grants 
to  Tennessee,  irrevocably,  the  power  of  perfecting 
titles  to  land  reserved  to  North  Carolina  by  the 
cession  act,  and  is  assented  to  by  Congress,  in  their 
act  of  1806,  ch.  31.  „       -  .- 

Id,  (lb.)    453 

5.  The  act  of  Congress  of  1806,  ch.  31,  does  not 
violate  the  cession  act.  ,       ^  ^  ^ 

Id.  (ift.)    *M 

STATUTES  OF  NORTH  CAROLINA— 4. 

See  (kjvenant,  1, 
See  Ejectment,  4. 

STATUTES  OF  OHIO— 4. 

See  Cliancery,  28, 28. 
See  Local  law. 

STATUTES  OF  RHODE  I8LAND-1. 

A  discharge,  according  to  the  act  of  the  legislat- 
ure of  Rhode  Island,  for  the  relief  of  poor  prisoners 
for  debt,  although  obtained  by  fraud  and  perjury, 
ia  a  lawful  discharge,  and  not  an  escape ;  and,  upon 
such  a  discharge,  no  action  can  be  maintained  up- 
on a  bond  for  the  liberty  of  the  prison-yard. 

Ammidon  v.  Smith  ei  al.,  (447)    13« 

STATUTES  OF  TENNESSEE— 1. 

1.  Under  the  act  of  the  legistature  of  Tennessee, 
passed  in  1797,  to  explain  an  act  of  the  legislature  of 
North  Carolina  of  1715,  a  possession  of  seven  years 
is  a  bar  only  when  held  under  a  grant,  or  a  deed, 
founded  on  a  grant.*  ^^^,    ,  ^^ 

Patton'8  Letfaee  v,  Eagton,  (476)    139 

The  act  of  assembly  vesting  lands  in  the  trustees 
of  the  town  of  Nashville,  is  a  grant  of  those  lands : 
and  where  the  defendant  showed  no  title  under  the 
trustees,  nor  under  any  other  grant,  his  possession 
of  seven  years  was  held  insulncient  to  protect  his 
title,  or  bar  that  of  the  plaintiff  under  a  convey- 
ance from  the  U'ustees, 

Id,  (ib.)    139 

2.  Where  the  plaintiff  in  ejectment  claimed  lands 
in  the  state  of  Tennessee,  under  a  grant  from  said 
state,  dated  the  28th  April,  1809,  founded  on  an  en- 
try made  in  the  entry-taker's  office  of  Washington 
county,  dated  the  2d  of  January,  1779,  in  the  name 
of  J.  M'Dowell,  on  which  a  warrant  issued  on  the 
17th  of  May.  1779,  to  the  plaintiff,  as  asslanee  of  J. 
M'Dowell,  and  the  defendants  claimed  under  a 
grant  from  the  state  of  North  Carolina,  dated  the 
9th  of  August,  1787,  it  was  determined  that  the 
prior  entry  might  be  attached  to  a  Junior  grant,  so 
as  to  overreach  an  elder  grant,  and  that  a  survey 
having  been  made,  and  a  grant  issued  upon  M  Dow- 
ell's  entry,  in  the  name  of  the  plaintiff,  calling  him 
assignee  of  M'Dowell,  was  prima  facie  evidence  t  hat 
the  entry  was  the  plaintiff's  property,  and  that  a 
warrant  is  sufficiently  certain  to  be  sustained,  if  the 
objects  called  for  are  identified  by  the  testimony, 
or  unless  the  calls  would  equally  well  suit  more 
than  one  place.  ,^^    ^  ^  ^ 

Rfm  and  Morristm  v.  Reed,  (4a2)    141 

STATUTE  OF  TENNES8EE-3. 

1.  By  the  compact  of  1802,  settling  the  boundary 
line  between  Virginia  and  Tennessee,  and  the 
laws  made  in  pursuance  thereof,  it  Is  declar- 
ed that  all  claims  and  titles  to  hinds  deiived 
from  Virginia,  or  North  Carolina,  or  Tennessee, 
which  have  fallen  into  the  respective  states,  shall 
remain  as  secure  to  the  owners  thereof  as 
if  derived  from  the  government  within  whose 
boundary  they  have  fallen,  and  shall  not  be  preju- 
diced or  affected  by  the  establishment  of  the  line. 
Where  the  titles  both  of  the  plaintiff  and  defendant 
in  ejectment  were  derived  under  grant  from  \  ir- 
ginia,  to  lands  which  fell  within  the  limits  of 
Tennessee,  it  was  held,  that  a  prior  settlement-right 
thereto,  which  would,  in  equity,  give  the  party  a 
title,  could  not  be  asserted  as  a  sufficient  title  in  an 
action  of  ejectment  brought  in  the  Circuit  Court 
of  Tennessee.  ^_^^    ^_„ 

Robinson  v.  Cami}1f€U,  (JOz)    3<3 

Wheat.  1,  2,  53.  4 
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2.  Althouflrh  the  state  oourte  of  Teiineflflee  have 
decided,  that,  under  their  statutes  (declaring  an 
elder  grant  founded  on  a  Junior  entry  to  be  void), 
a  Junior  patent  founded  on  a  prior  entry  shalL  pre- 
vail at  law  against  a  senior  patent  founded  on  a 
Junior  entry,  this  doctrine  has  never  been  extend- 
ed beyond  oases  within  the  express  purview  of  the 
statute  of  Tennessee,  and  could  not  apply  to  titles 
deriving  all  their  validity  from  the  laws  of  Vir- 
ginia, and  confirmed  by  the  compact  between  the 
two  states. 

Robinson  V.  CampheU^  {212)    373 

3.  The  general  rule  is,  that  remedies  in  respect  to 
real  property  are  to  be  pursued  according  to  the 
lex  bKi  rti  gUcB.  The  statutes  of  the  two  states  are 
to  be  construed  as  giving  the  same  validity  and 
effect  to  the  titles  in  the  disputed  territory  as  they 
had,  or  would  have,  in  the  state  by  which  tbev  were 
granted,  leaving  the  remedies  to  enforce  such  titles 
to  be  regulatea  by  the  lex  fruri. 

Id.  (819)    375 

4.  In  the  above  case,  it  was  held,  that  the  statute 
of  limitations  of  Tennessee  was  not  a  good  bar  to 
the  action,  there  being  no  proof  that  the  lands  in 
controversy  were  always  within  the  original  limits 
of  Tennessee,  and  the  statute  could  not  begin  to 
run  until  it  was  ascertained  by  the  compact  of 
1702  that  the  land  fell  within  the  J  urisdlotlonal 
limits  of  Tennessee. 

Id.  cm)    376 

STATUTES  OF  VIRGINIA-1. 

1.  Under  the  act  of  assembly  of  Virginia,  of  the 
ZtA  of  December,  1794,  sees.  6  and  8,  property 
pledged  to  the  Mutual  Aiasu ranee  Society,  &c.,  con- 
tinues liable  for  assessments,  on  account  of  the 
losses  insured  against,  in  the  hands  of  a  bona  fide 
purchaser,  without  notice. 

The  Multtal  Aasmranee  Society  v. 

WatU*  ExeeutoTj  (279)    91 

2.  A  mere  change  of  sovereignty  produces  no 
change  in  the  state  of  rights  exlsung  in  the  soil,  and 
the  cession  of  the  District  of  Columbia  to  the  na- 
tional government,  did  not  affect  the  lien  created 
by  the  above  act  on  real  property,  situate  in  the 
town  of  Alexandria,  though  the  personal  character 
or  liabilitv  of  a  member  of  the  society  could  not  be 
thereby  forc^  on  a  purchaser  of  such  property. 

Id.  (lb.)    91 

3.  See  Statutes  of  Kentucky. 

STATUTES  OF  VIRQINIA-3. 
See  Local  Law,  2, 3. 

STATUTES  OF   VIROlNIA-4. 

See  Local  Law,  1. 


TRADE  WITH  THE  ENEMY-1. 

L  See  Domicile,  2. 

2.  See  Prize,  5. 

3.  See  License,  1. 

TRADE  WITH  TIJE  BNEMY-3. 
See  License,  2. 

TRADE  WITH  THE  ENEMY-4. 

See  License.  1. 

TREATY -1. 

Under  the  9th  article  of  the  treaty  of  1794,  be- 
tween the  United  States  and  Great  Britain,  by 
which  it  is  provided  that  British  subjects,  holding 
lands  in  the  United  States,  and  their  heirs,  so  far  as 
respects  those  lands,  and  the  remedies  incident 
thereto,  should  not  be  considered  as  aliens;  the 
parties  must  show  that  the  title  to  the  land  for 
which  the  suit  was  commenced  was  in  them,  or 
their  ancestors,  at  the  time  the  treaty  was  made 
Hamden  v.  FUsher,  (800)    96 

TREATY-2. 

1.  Under  the  Spanish  treaty  of  1795,  stipulating 
that  free  ships  shall  make  free  goods,  the  want  of 
such  a  sea-letter  or  passport,  or  such  certificates  as 
are  described  in  the  17tb  article,  is  not  a  substan- 
tive ground  of  condemnation.  It  only  authorizes 
capture  and  sending  in  for  adjudication,  and  the 

Wheat.  1.  2.  3,  4. 


proprietary  interest  in  the  ship  may  be  proved  by 
other  eouivalent  testimony.  But  if  upon  the  orig- 
inal evidence, the  cause  appears  extremely  doubtful 
and  suspicious,  and  further  proof  is  necessary,  the 
grant  or  denial  of  it  rests  on  the  same  general  rules 
which  govern  the  discretion  of  prize  courts  in 
other  cases. 

The  Pixarro,  (244, 245)    930 

2.  The  term  **  subjects,"  in  the  15th  article  of  the 
treaty,  when  appied  to  persons  owing  allegiance 
to  Spain,  must  be  construed  In  the  same  sense  as 
the  term  V citizens"  or  "inhabitants,"  wnen  ap- 
plied to  persons  owing  allegiance  to  the  United 
States,  and  extends  to  all  persons  domiciled  in  the 
Spanish  dominions. 

Id.  (245)    S30 

8.  The  Spanish  character  of  the  ship  being  ascer- 
tained, the  proprietary  Interest  of  the  cargo  cannot 
be  inquired  into,  unless  so  far  as  to  ascertain  that 
it  does  not  belong  to  citizens  of  the  United  States, 
whose  property  engaged  In  trade  with  the  enemy 
Is  not  protected  by  the  treaty. 

Jd.  (246)    S31 

4.  The  privilege  of  the  neutral  flag  of  protecting 
enemy's  property,  conferred  by  treaty  or  other- 
wise, does  not  extend  to  a  fraudulent  use  of  the 
flag. 

id.  note  1,  (247)    881 

6.  The  stipulation  of  the  Spanish  treaty,  taken  in 
connection  with  the  law  of  Spain,  does  not  neces- 
sarily imply  the  converse  proposition  that  enemy's 
ships  shall  make  enemy's  goods,  which  is  not  ex- 
pressed in  the  treaty. 

Id.  note  1,  (243)    231 

6.  The  treaty  of  amity  and  commerce  of  1778 
with  France,  art.  11.,  enabling  French  subjects  to 
purchase  and  hold  lands  in  the  United  States,  being 
abrogated  in  1796 ;  the  act  of  Marvland  oQTBO,  per- 
mitting the  lands  of  a  French  subject  who  had  be- 
come a  citizen  of  that  state,  dying  intestate,  to 
descend  on  the  next  of  kin  being  non-naturalized 
Frenchmen,  with  a  proviso  vesting  the  land  In  the 
state,  if  the  Frencn  heirs  should  not  within  ten 
years  become  resident  citizens  of  the  state,  or  con- 
vey the  lands  to  a  citizen ;  and  the  convention  of 
1800  between  the  United  States  and  France,  enab- 
ling the  people  of  the  one  country  holding  lands  in 
the  other  to  dispose  of  the  same  by  t<»tament,  and 
to  inherit  lands  in  the  other  without  being  natural- 
ized ;  held,  that  the  latter  treaty  dispensed  with 
the  performance  of  the  condition  in  the  act  of 
Maryland,  and  that  the  conventional  rule  applied 
equally  to  the  case  of  those  who  took  by  descent 
under  the  act,  as  to  those  who  acquired  by  purchase 
without  Its  aid. 

T.  C.  F.  Chirac  v.  the  lessee  of  A.  F.  Chirac  et 
(U.  (250)    S34 

7.  The  further  stipulation  in  the  convention, 
'*  that  in  case  the  laws  of  either  of  the  two  states 
should  restrain  strangers  from  the  exercise  of  the 
rights  of  property  with  respect  to  real  estate,  such 
real  estate;  may  be  sold  or  otherwise  disposed  of, 
to  citizens  or  inhabitants  of  the  country  where  it 
may  be,"  does  not  affect  the  rights  of  a  i^och 
subject  who  takes  or  holds,  by  the  convention,  so 
as  to  deprive  him  of  the  power  of  selling  to  citizens 
of  this  country;  and  gives  to  a  French  subjeet, 
who  has  acquireid  lands  by  descent  or  devise  (and, 
perhaps,  in  any  other  manner),  the  right,  during 
life,  to  sell,  or  otherwise  dispose  of  the  same,  If  ly- 
ing in  a  state  where  lands  purchased  by  an  alien, 
generally,  would  be  immediately  ^cheatable. 

Id.  (276)    2BS 

8.  Although  the  convention  of  1800  has  expired, 
the  instant  a  descent  is  cast  on  a  French  subject 
during  its  continuance,  his  rights  become  complete 
under  it,  and  cannot  be  affected  by  its  subsequent 
expiration. 

Id.  (277)    »38 

9.  Modification  of  the  droit  d'aubain  in  I<Vanoe 
by  treaties  with  other  powere. 

Id.  note  1,  (271)  .  «37 

TREATY- 3. 

1.  O.  C.  born  in  the  colony  of  New  York,  went  to 
England  in  1738,  where  he  resided  until  his  decease ; 
and  being  seized  of  lands  in  New  York,  he,  on  the 
30th  November,  1770,  in  England,  devised  the  same 
to  the  defendant,  and  E.  C,  as  tenants  in  common, 
and  died  so  seized  on  the  10th  December,  1776.  The 
defendant,  and  B.  C,  having  entered,  and  becom- 
ing possessed,  E.  C,  on  the  3d  December,  1791,  Iwr- 
ined  and  sold  to  the  defendant  all  his  interest. 

he  defendant  and  E.  C.  both  were  born  in  Eng- 
land  long  before   the    revolution.     On    the  22d 
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March,  1791.  the  legislature  of  New  York  passed  an 
aot  to  enable  the  defendant  to  purchase  lands,  and 
to  bold  all  other  lands  which  he  migrht  then  be  en* 
titled  to  within  the  state,  by  purchase  or  descent, 
in  foe-simple,  and  to  sell  and  dispose  of  the  same 
in  the  same  manner  as  any  natural  bom  citizen 
might  do.  The  defendant,  at  the  time  of  the  ac- 
tion brought,  still  continued  to  be  a  British  sub- 
ject. Held,  that  he  was  entitled,  under  the  9th 
section  of  the  treaty  of  1794,  between  the  United 
States  and  Great  Britain,  to  hold  the  lands  so  de- 
vised to  him  by  G.  C.  and  transferred  to  him  by  E. 
C.  Jackson,  exdem,  ' 

The  People  of  New  ForTc  v.  (larHe,        (1)    319 
See  Alien. 
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TRBATy-4. 


See  Alien. 
See  Prl7i«,  12. 


VERDK.T    2. 


See  Practice,  6. 
See  Pleading,  7. 


WRH'  OF  RIGHT-2. 
See  Pleading,  4.  G.  6, 7, 8. 

Wheat.  1,  2,  3,  4. 


